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The Tryals Ron Cuanxock, EDWARD KING, 
and I HO MAS KEYEs, at the Seſſuns-Honſe in the Old- 


Baily. 


Die Mercurii 1 1 Martii, 1695. Anno 


Reeni Regis Gulielmi 


Tertii, Octavo. 
Publiſhed by AUTHORITY 


8 8g bert Charnock, Edward King, and 
88 & Thomas Keyes, who were Indicted 
4 a; at r Hall on on Day * 

yenight, upon a ſpecial Commiſ. 
29977 ſion of Oyer and Terminer for 


pgs High Treaſon, in compaſſing the 


Death of the King by a barba- 
rous Aſſaſſination, in order to further and aſſiſt 
an Invaſion into this Kingdom from France, and 


Subverſion of the Goverament, were proceeded 


upon in Manner following, | 

After opening of the Court, at which were 
preſent a great many of the Nobility, Members 
„f Parliament, aud other Perſons of Quality, 
the Petty Jury returned by the Sheriff of Middle- 
fex to try the Priſoners, were all calld over, 
being in number above Eight-ſcore, and conſiſt- 
ing of Baronets, Knights, Eſquires, and Gentle- 
men, and the Appearances of thoſe who anſwered 
to the Call were Recorded ; and Six of the Jud es 
242. The Lord Chief Juſtice Holt, the Lor Chief 
— Treby, the Lord Chief Baron Ward, Mr. 
Juſtice New/, Mr. Juſtice Powell, and Mr. Juſtice 
Rokeby, being upon the Bench, the Priſoners were 
called for to the Bar, and there Arraigned npon 


the ſaid Indictments. 


Clerk of Arraignments. Robert Charnoc ł, hold u 
thy Hand: (Which he did.) Edward King, hol 
up thy Hand : (Which he did.) Thomas Keyes, 
hold up thy Hand: (Which he did.) You ſtand 
Inditted in the County of Middleſex by the Names 
of Robert Charnock, late of the Pariſh of St. Cle- 
ments Danes in the County of Aiddleſex, Gent. 
— 10 of the ſaid Pariſh and County, Gent. 
ol. IV. By 3 


and Thomas Keyes of the ſame Pariſh and County; 
Yeoman, for that You the Fear of GOD in your 
Hearts not having, nor the Duty of your Allegiance 
weighing, but being moved and ſeduced by the In- 
ſtigation of the Devil, as falſe Traytors againſt the 
moſt Serene, moſt Illuſtrious, moſt Clement, and 
moſt Excellent Prince, our Sovereign Lord Wilien 
the Third, by the Grace of GOD, of Eons, 
Scotland, France, and Ireland, King, Defender of 
the Faith, &c. your Supreme, True, Lawful, and 
Undoubted Sovereign Lord, the Cordial Love, 
and true and due Obedience, Fidelity, and Alle- 
giance, which every Subject of Our Lord the 
King that now is, towards him Ovr faid Lord 
the King ſhould bear, and of. Right ought to 
bear, withdrawing, and utterly to extinguiſh in- 
tending and contriying, and with all your Strength 
purpoſing, deſigning and conſpiring the Govern. 
ment of this Kingdom of England under him Our 
ſaid Sovereign Lord the King that now is of 
Right happily and duly Eſtabliſhed, altogether 
to ſubvert, change and alter; as alſo Our faid 


Sovereign Lord the King to Death and final De- 


ſtruction to put and bring, his Faithful Subjects 
and the Freemen of this Kingdom of England in- 
to intolerable and miſerable Slavery to Lewis the 
French King to ſubdue and ſubject, the 1oth Day 
of February, in the Seventh Year of the Reign 
of Our ſaid Sovereign Lord the Ring that now 
is, and divers other. Days and Times, as 
well before as after, at the Pariſh aforeſaid, in 
the County aforeſaid, falſely, maliciouſly, deviliſhly 
and traiterouſly, did compaſs, imagine, contrive, 
urpoſe, deſign and intend Our ſaid Sovereign 
Lord the Kiog that now iv, is Slay, Kill, and 
i | 3 ur- 


* 5 * 
* 
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Murder, and a miſerable Slaughter amongſt the 
Faithful Subjects of Our Lord the King through- 
out this whole Kingdom of England to make 
and cauſe. And the ſame moſt abominable, wic- 
ked and deviliſn Treaſons and traiterous Contri- 
vances, Intentions and Purpoſes of yours aforeſaid 


- to fulfil, perfect, and bring to Effect, you the ſaid 


Robert Charnock, Edward King, and Thomas Keyes, 
and very many others, falſe Traytors to the 
Jurors unknown, afterwards, to wit, the ſaid 
10th Day of February, in the Year aboveſaid, at 
the Pariſh aforeſaid in the County aforeſaid, and 
divers other Days and Times, as well before as 
after, there and elſewhere in the ſame County, 
falſely, maliciouſly, adviſedly, clandeſtinely, trai- 
terouſly, and with Force and Arms, Cc. did 
meet, propoſe, treat, conſult, conſent and agree our 
ſaid Sovereign Lord the King by lying in wait, 
to Aſſaſſinate, Kill and Murder: And that ex- 


| ecrable, horrid, and deteſtable Aſſaſſination and 


Killing the ſooner to execute and perpetrate, after- 
wards, to wit, the ſame Day, Year and Place 
laſt mentioned, traiterouſly did treat, propoſe, and 


conſult of the Ways, Manner and Means, and 


the Time and Place where, when, how, and in 
what Manner Our ſaid Sovereign Lord the King, 
ſo by lying in wait the more eaſily you ſhould 
Kill, and did conſent, agree and aſſent, that For- 
ty Horſemen, or thereabouts, of you the ſaid Ro- 
bert Charnock, Edward King, and Thomas Keyes, and 
the ſaid other Traitors unknown, and otners by 
them to be hired, procured and paid, with Guns, 
Carbines and Piſtols with Gun-Powder and lead- 
en Bullets charged, and with Swords and other 
Arms armed, ſhould lie in Wait, and be in Am- 
buſh, Our faid Soyereign Lord the King in his 
Coach being when he ſhould go abroad to ſet 
upon, and that a certain and competent Num- 
ber of thoſe Men ſo armed upon the Guards of 
Our ſaid Sovereign Lord the King then and there 
attending upon him, and being with him, ſhould 
attack, and ſhould overcome and ſubdue them, 
whilſt others of the ſaid Men fo armed Our ſaid 
Sovereign Lord the King ſhould Aſſaſſinate, Kill, 
Slay and Murder: And alſo that You the ſaid 
Robert Charnock, Edward King, and Thomas Keyes, 
your Treaſons and Traiterous Intentions, Deſigns 
and Contrivances aforeſaid, to execute, perpetrate, 
fulfil, and fully to bring to Effect afterwards, to 
wit, the Day and Year laſt aboveſaid at the Pariſh 
aforefaid,. divers Horſes, and yery many Arms, 
Guns, Piſtols, Swords, and other Weapons, Am- 
munition, warlike Matters, and military Inſtru- 


ments, falſely, maliciouſly, ſecretly and traiterouſ- 
Ty did Obtain and Buy, Collect and Procure, and 


cauſe to be Bought, Obtained, Collected and Pro- 
cured with that Intention, the ſame in and a- 
bout the deteſtable, horrid and execrable A ſſaſſi- 
nation, Killing and Murdering of Our ſaid Sove- 
reign Lord the King, as aforeſaid, to be Uſed, 


_ Employed and Beſtowed againſt the Duty of your 


Allegiance, and againſt the Peace of Our Sove- 


' reign Lord the King that now is, his Crown and 


Dignity, as alfo againſt the Form of the Statutes in 
ſuch Caſes made and provided. 

How ſay you Robert Charnock, are you Guilty of 
the High Treaſon whereof you ftand indicted or 
not Guilty ? 

_ Charnock. My Lord, I deſire, I may have a Copy 


of this Indictment; that I may adviſe with Coun- 


cil upon it before J plead. 

* Chief L. C. J. Pray Mr. Charnoct, 
7ufice Holt, will you ſpeak out, that we may 
bear what youfay, 


8 Will. 3. 

Charnock. My Lord, 1 find here is a very 
bad Crime that is laid to my Charge; I deſire that 
I may have a Copy of the Indictment, to adviſe 
with Council upon. And that I may have Coun- 
cil to aſſiſt me in my Tryal, and to direct me, 
who am an ignorant Man in theſe Matters, how 
to manage my ſelf according to the New Act made 
this Seſſions of Parliament, for regulating Tryals 
in Caſes of High Treaſon. 

L. C. J. Have you not had Council already 
to adviſe and direct you, Mr. Charnock ? | 

Char. My Lord, I had Notice on Medneſday 
that I ſhould be tried this Day, and it was Saturd 
laſt before J could get my Council to come to 
me. | 

L. C. J. And what did your Council adviſe 
you? Did they tell you, you were to have a Co- 
py of your Indictment, by virtue of the late Act of 
Parliament ? : 

Char. My Lord, though the A& does not. take 
force as to ſome things till the 25th of this Month, 
yet the Equity of that AR, it being now rednced 
into a Law, is conceived to reach to Caſes of the 
like Nature before the 25th, and I defire the Act 
may be read. 

L. C. J. You ſhall have it read if you will, 
but of what Avail or Benefit it will be to you I 
cannot tell; for you your ſelf take Notice that 


it is an Act of Parliament made this Seſſion, and 


is not to take Effect until the 25th of this Month. 
You now here ſtand indicted before the 25th, and 
for a Treaſon committed before, and therefore you 
can't claim, nor have any Benefit or Advantage by 
this Act; but you are to be proceeded againſt 
according to the Law before, and the Practice 
uſed in all Proceedings againſt other Perſons in 
your Circumſtances. And it is the known Practice 
and received for Law, in all Times before this 
New Act was made, That no Copy of an Indict- 
ment for High Treaſon fhould be granted, nor 
Council aſſigned, or permitted to aſſiſt the Prifoner 
in making his Defence : True it is, a Copy of the 
Indictment has been often deſired, but as true that 
it has as often been denied 

Char. My Lord, the Equity of this Act (it be- 
ing now an Act of Parliament) is now in force, 
as much before the 25th of this Month as af- 
ter. 

L. C. J. Equity is nothing in theſe Caſes: 
You are here tried by the Law, and we are bound 
to go in all ſuch Caſes according to the Rules of 
Law, and are not to be guided by any equitable 
Conſideration, further than the Law it ſelf does 
allow us. | | | 

Char. But, my Lord, the Ground of that Act 
which is the Reaſonableneſs and Equity that all 
Priſoners ſnould be made capable of fairly defend- 
ing themſelves is now in force, 1 ſay: And I 
hope your Lordſhip and the Court will look upon 
it to be reaſonable that I ſhould have the Benefit 
of that Equity. 

L. C. J. I tell yon we are not here in a Court 
of Equity, but muſt proceed according -to the 
Rules of La; and the Law yon now ſpeak of does 
not yet cou: 1ence. 1 
Char. My Lord, I am informed, for 1 am very 
ignorant in theſe Matters my ſelf, that there is 
nothing that 1 now deſire which is contained in 
this Act, but what was Law before the making 
of this Act, though the Practice may have been 
otherwiſe. 1 

L. C. J. Then I muſt tell you, Mr. Charnock, 
you Tore Yrg very mach miadored z for 
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— — 


1695. 
all that is contained in this Act of Parliament 
that you mention was Common-Law before, there 
would have been no Occaſion for the making a new 


AR of Parliament. | 

Char. My Lord, I do not ſay that all Things 
in this Act of Parliament were Law before, be- 
cauſe there are ſeveral Things in it that have not 
been Law before. But, my Lord, there are ſeve- 
ral Things beſides; and particularly thoſe two 
Things which I now deſire, a Copy of the Indict- 
ment and Council to aſſiſt me, were things that 
were agreeable to Law before; and I muſt take 
the liberty to appeal to a judge that I ſee upon 
the Bench, my Lord Chief Juſtice Treby, as to his 
own Opinion, and deſire he would pleaſe to de- 
clare whether formerly in a Conference between 
the Lords and the Commons he did not deliver 
his Opinion, That it was the Common Law, that 
a Priſoner ſhould have a Copy of his Indictment and 
Council to aſſiſt him. 

L. C. F. Here is my Lord Chief Juſtice Treby, 
you had beſt to apply your ſelf to him for his Opi- 
nion. 

L. C. J. Treby. Pray Sir, What is your Queſtion 
you would ask me ? 


Char. My Lord, I am here for my Life, and 


muſt take all the Advantages that I can; I am here 
Arraigned for a very grievous Offence, I deſire I 
may have a Copy of the Indictment, and Coun- 
cil to aſſiſt me in my Defence. Here is an Act 
of Parliament, out of the Equity of which J ap- 
prehend, I ought to have ſome Advantage; for I 
am informed that what ] deſire was Common Law 
before the making of the Act; and particularly 
that your Lordſhip's Opinion in a Conference be- 
tween the two Houſes was, that the Priſoner 
ought to have thoſe Advantages by the Common- 
Law. 

L. C. J. Treby. Then, Sir, I take your Queſtion to 
be this; You would have my Opinion to be d@la- 
red, That this Ack which was lately paſs'd for 
regulating Tryals in Caſes of High Treaſon, and 
all the Particulars in that A& were Common- Law 
before. 

Char. No, My Lord, I do not ſay that all the 
— in the Act were Common Law be- 

ore. 
L. C. J. Treby. Then pray, Sir, name your Par- 
- oh and I will endeavour to give you an An- 
wer. 

Char. My Lord, the Particulars that I do ask 
are theſe, Firſt, that I may have a Copy of the 
Indictment, and Council to adviſe me, becauſe it 
is a grievous Crime I ſtand here accuſed of, and 
that I may have them to aſſiſt me at my Tryal 
in Court: This I do inſiſt upon from the Equi- 


ty of the Act of Parliament, and your Lordſhip's 


Opinion at the Conference that it was Common 
Law before. 

I.. C. J. Treby. As to my Opinion about the 
having a Copy or Council, I do not think or 
— that I ever faid that it was Common 

W. | 
_ Char. My Lord, I beg your Pardon; I was 
informed your Lordſhip had delivered ſuch an 
Opinion, at a Conference between the Lords 
and the Commons: But I deſire the Aſſiſtance 
of Council, becauſe I my ſelf am ignorant of 


the Law; and particularly as to this Point, whe- 


ther I am not entitled to the Equity of this 


Charnock, King, and Keycs. 3 


take its Commencement on the 25th of this 
Month, yet that which is the Law of all Laws, the 
Reaſon and Equity of it is, and always will be the 
ſame. 

L. C. J. No, Mr. Charnock, that does not fol- 
low, that becauſe the Wiſlom of the Law-ma- 
kers has thought it to be equitable de futuro, there- 
fore it ſhould be Law now; which as I told you 
before, is the Rule that we are to go by; it is 
Equity and Juſtice, that the Proceedings be ac- 
cording to this Act of Parliament, from and af- 
ter the 25th of this Month; but it is not Juſtice 
that ſuch Proceedings ſhould be till then, becauſe 
not according to Law. 

Char. My Lord, the Ground of all Laws is 
Equity, and certainly it cannot be Fquity, that 
a Priſoner ſhould make his Defence againſt an 
” in Writing, without having a Copy 
OT It. 

L. C. F. The time of the Court muſt not be 
ſpent in this Manner, you have been already told, 
that by Law you are not to have a Copy of the 
Indictment; but you are to plead without ha- 
ving any Copy; for there is no Law now in be- 
ing that allows the giving of ſuch a Copy, and 
tis but a ſhort Queſtion that you are asked in 
Order to your Tryal; viz. Are you Guilty or not 
Guilty ? : 

Char. My Lord, it is impoſſible for me to go 
to Tryal preſently, and without the Aſſiſtance of 
my Conncil. | | 

L. C. J. Why, had you not Notice of your 
Tryal 2 

Char. My Lord, I confeſs, I had notice upon 
Wedneſday laſt. | 

L. C. J. Had you not your Council with you 
ſince that ? - | 

Char. Yes, my Lord, I had on Saturday laſt ; 
but from that time 1 have not been able to pre- 
pare my ſelf, as I think I ought; aud I cannot 
conceive but that I ſhould have the Aſſiſtance of 
ſome Council to direct me in my Tryal; for here 
is a very great Crime, and hainous Charge laid 
againſt me in this Indictment, and I am very 


Ignorant in all Law Proceedings. 


L. C. J. It is very reaſonable that there 
ſhould be convenient Notice given to all Perſons 
in your Circumſtances; and truly this Day Se- 
venight, is a very convenient Notice ; eſpecial- 
ly you having had, by your own Confeſſion and 
Acknowledgment, Council with you in the mean 
time. 

Charnock. But, my Lord, what is the Advantage 
of having Notice, if one have not Privilege of 
Pen, Ink and Paper, and one's Council and Friends 
coming to them, and Priyacy without the preſence 
of the Jaylor. | 

L. C. J. What ſay you that are of the King's 
Council, Was there Council allow'd to come to 
them ? | * 

Mr. Attorney General. My Lord, 
there was Order given that their 
own Council that they deſired ſhould 
come to them. 

Mr. Baker. My Lord, as ſoon as ever they 
deſired Council there was an Order for it, and 
left with the Jaylor, that he ſhould permit the 
Council to come to them and be with them in 
private. 

L. c. J. Then though you had not your Council 
come to you till Saturday, it was your own Fault, 
for you had an Order for Council, as ſoon as 


you deſired it; and even from Saturday, is a reaſon- 
> +  =_— able 


Sir Thomas 
Trevor. 


able Time enough to prepare for anſwering the 
Queſtion, whether Guilty or not Guilty. 

Char. I ſuppoſe Mr. Bale is in Court, who gave 
notice on Wedneſday, and I acknowledge he came 
upon the Thurſday, and asked if I would have any 
Body come to me; and he took then the Names 
of the Council that I deſired might come to me; 
and told me he would carry them to Mr. Attor- 
ney General, and ſee what his Opinion was of 
them ; I ſuppoſe he did ſo : For upon Friday 
he came again, and brought me an Order for it; 
but when that Order was brought, the Council 
that was deſired was not to be had, or at leaſt 
with very great Difficulty, becauſe it was the 
time of the Aſlizes, or very near it, and Council 
were gone or going out of Town; {ſo that we 
could not have the Advantage of the Order for 
Council. 

L. C. J. Look you Sir, We think you have 
had convenient Notice, with Liberty of conſult- 
ing whom you had a mind to; if you have neg- 
lected your Opportunity of conſulting them, you 
muſt blame your ſelf, and no Body elſe ; we muſt 
go on according to Law. . 

Mr. Att. Gen. My Lord, they had the Liberty 
of naming their own Council, and the Names 
were brought to me, and as ſoon as ever they 
were ſo brought, thoſe that were named had Leave 
to go to the Priſon to them, and they had a fur- 
ther Order than the firſt, which was, that their 
Friends ſhould be permitted to come to them; 
but that was not, as it was not convenient to be, 
in private ; but the other Order was, that the 
Council ſhould ſpeak with them in private, and not 
in the Preſence of the Jaylor. 

L. C. F. Pray hear what Mr. Attorney ſays, 
that your Council was ordered to be with you in 
private. | | 

Char. But there was no Order, my Lord, for my 
Sollicitor to be with me in the abſence of the Jay- 
Jor, who is the only proper Perſon for the con- 
ſulting with, and for going about to ſummon the 
Witneſſes. 855 

L. C. J. We think you have had convenient 
Notice, and all the Allowances that can be in ſuch a 
Caſe. Ask him to plead. 

Cl. of Arr. Robert Charnock, Are you Guilty of 
the High Treaſon whereof you ſtand indicted, or 
not Guilty? 

Char. My Lord, I hope you will give me ſome 
more Time to get my Witneſſes, that are now 
abſent; ſeveral of them are Ten Miles out of 
Town; and therefore, I would beg your Lordſhip 
to give me ſome time, 

L. C. 7. Why, is Ten Miles ſuch a Diſtance, 
that you could not have your Witneſſes between 
this Day Seven-night and this Day ? but beſides, 
Mr. Charnock, what you now urge is out of time, 
you ſpeak too ſoon to put off the Tryal, for there 
can be no Tryal till Iſſue joined ; and that can- 
not be till Plea pleaded. 

Char. My Lord, I was never inſtructed in 
Querks of Law, nor bred up to the Law; and I 
hope your Lordſhips will take care that I be 
| _ hurt for Want of Knowledge in the Forms of 

Law. | 

Z. C. J. You may aſſure your ſelf, Mr. Char- 
noch, you ſhall not be hurt by your Ignorance in the 
Law: All the Harm you will receive will be for ha- 
ving done contrary tothe Law, and there is none 
of your Council, if they have heen faithful to you, 
tell you the ſame Things that we tell you 


out muſt 
now. 
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Char. My Lord, if 1am to have no Council, 1 
muſt deſire that the Court would be pleaſed to 


take the greater Care of me: For, as I have been 
informed, that was the Reaſon of the Practice of 


denying Council, that the Court ſhould be of Coun- 


cil for the Priſoner. | 

L. C. J. Mr. Hardeſty, ask him whether he be 
Guilty or not Guilty. + 

Cl. of Ar. Robert Charnock, Are you Guilty, or 
not Guilty? 

Char. Not Guilty. 

Gl. of Ar. Culprit, how will you be Try'd ? 

Char. By God and my Country. 

Cl. of Ar. God ſend you a good Deliverance. 
Edward King, How ſay you, Are you Guilty of 


the High Treaſon whereof you ſtand indicted, or 


not Guilty ? | 
King. My Lord, I beg the ſame Favour that Mr. 


Charnock has done, that I may have ſome more time 
to prepare for my Tryal, and a Copy ot the lu- 
dictment, and Council aſſigned. 

L. C. J. But you hear what has been ſaid to 
Mr. Charnock upon thoſe Points, and the fame Rule 
that was given in his Caſe, you mult expect will be 
in your Caſe, 

Cl. of Ar. 
not Guilty ? 

King. Not Guilty. 

Cl. of Arr, Culprit, how wilt thou be Try'd ? 

King. By God and my Country. 

Cl. of Ar. God fend thee good Deliverance. 
Thomas Keyes, are you Guilty of the ſame High 
Treaſon or not Guilty ? 

Keyes, My Lord, I have had no Council at 


What ſay you, Are you Guilty or 


all 

L. C. J. But you might have had. if you would; 
you had an Order for it as well as the others. 

Keyes. My Lord, I was a Servant to Captain Por- 
ter, I was not able to Fee any Council. 

L. C. J. But you can tell whether you are Guil- 
ty or not Guilty. 

Cl. of Ar. Art thou Guilty or not Guilty ? 

Keyes, Not Guilty. 

Ky of Arr. Culprit, How wilt thou be try- 
ed? | 

Keyes. By God and my Country. 

Cl. of Arr. God ſend thee good Deliverance. 

Charnock, My Lord, I deſire I may have the 
Favour of Pen, Ink and Paper, upon my Tryal. 

L. C. J. Yes, yes, you ſhall have it; and if you 
have a mind to it, you ſhall have the Indictment 
read to you in Latin. 

Char. My Lord, my Ignorance in Forms of Law 
made me not ask that before, becauſe I did not 
know whether I ſhould properly ask it or not: 
And I do not know whether 1 ſhould ask it properly 
now. 

L. C. J. Yes, it is a very proper time to ask 
it, and you ſhall have it, if you have a mind to 
it. 

Char. My Lord, I do really deſire it, if it be a 
proper time for me to have it. 

L. C. J. Read the Indiament in Latin. 
Char. And now my Lord, I hope your Lord- 
ſhip will pleaſe that I ſhall have Pen, Ink, and Pa- 
per, that I may make the beſt Obſervations I can, 
ſince I cannot have a Copy. 


Cl. of Arr. Juratores pro Domino Rege ſuper 


Sacrum ſuum preſentant quod Robertus Charnock, nu- 
per de Parochia Sancti Clementis Dacorum, in Com. 
prædicto, Generoſus  Edwardus King, nuper de Pa- 
rochia Sancti Clementis Dacorum in Com. pop 0, 
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1695- 
Oeneroſus; & Thomas Keyes, nuper de Parochia Sancti 
Clementis Dacorum, in Com. predicts, Yeoman, timorem 
DE in cordibus ſuis non habentes, nec debitum 
ie ſue ponderantes, ſed inſtigatione diabo- 


Ligeancie 


lica moti & ſeducti, ut falſe Proditores contra ſere- 
niſſmum, illuſtriſſimum, clementiſſmum & excellen- 
tiſſimum Principem, Dominum Culielmum Tertium, 
D E 1 Gratia Angliæ, Scotie, Franciæ, C Hibernie 
Regem, Fidei Defenſorem, Cc. Supremum, verum, 
legitimum, legalem & indubitatum Dominum ſuum : 
cordialem dilettionem, ac veram & debitam obedien- 
tiam, fidelitatem & ligeanciam, quas quilibet ſubdi- 
rus difti Domini Regis nunc erga ipſum Dominum 
Regem gereret, & de jure gerere tenetur, ſubtrahen- 
tes & penitus extinguere intendentes & machinantes, 
& totis ſuis viribus excogitantes, deſignantes & con. 
ſpirantes, gubernationem hujus Regni Arglie ſub pſo 
Domino Rege nunc de jure feliciter &. debite ſtabi- 
litam omnino ſubvertere, mutare & alterare, nec non 
eundem Dominum Regem ad mortem & finalem deſtru- 
dtionem ponere & adducere; ac ſubditos ſuos fideles, 
& liberos homines hujus Regni * in ſervitutem 
intolerabilem & miſerrimam Ludovico Regi Gallico 
ſubjugare & mancipare decimo Die Februarit, Anno 
Reg ni dicti Domini Regis nunc ſeptimo, & diverſis 
aliis Diebus & vicibus tam antea quam poſtea, apud 
Parochiam prædictam in Com. prædicto, falſo, mali- 
tioſe, diabolice & proditorie eum faſſaſſaverunt, im- 
mag inati & machinati fuer unt, excogitaverunt, de- 
ſignaverunt & incendebant dictum Dominum Re- 
gem nunc occidere, interficere & murdrare 


char. What Word was that laſt, Sir? 

Cl. of Ar. Murdrare. 

Char. That is an odd Word, I can't underſtand 
what it means. 

L. C. J. It is a Term of Art, the Significa- 
tion of it is to Murder: — 00 on Mr. Har- 


deſly. 


Cl. of Ar. Ac ſtragem miſerabilem inter fideles 
ſubditos ipſius Domini Regis per totum hoc Regni An- 
glie facere & cauſare, & eaſdem nefandiſſimas, ne- 


quiſſi mas & diabolicas proditiones & proditorias mac hi- 


nationes, intentiones & propoſita ſua prædicta perimplend 
perficiend & ad effettum redigendum ipſi idem Rober- 
tus Charnoc , Edwardus King, & Thomas Keyes, & 
quam plurimi alii falſi proditores Juratoribus prædictis 
ignoti, poſtea, ſcilicet eodem decimo die Februarii, An- 
no ſupra ditto, apud Parochiam prædictam, in Com pre- 
dicto, ac diverſis aliis diebus & vicibus tam antea quam 
poſtea, ibidem & alibi in eodem Com. falſo, malitioſe, 
adviſate, clandeſtine, frauditorie ac vi & armis, &c. 
conveniebant, propoſuerunt , tractaverunt, couſultaverunt, 
conſenſaverunt & agreeaverunt ad ipſum Dominum Re- 
gem ex inſidiis & dolo percutiend? Anglice To Aſſaſſi- 
nate, interficiend & Murdrand; & ad execrabilem 
horrendam & deteſtabilem Aſſaſſinationem Anglice 
Aſſaſſination, & interfeftionem illas citius exequend? G- 
perpetrand poſtea Scilicet eiſdem die, Anno, & Loco ul- 
timo mentionatis, proditorie tractaverunt, propoſuerunt, 
& conſultaverunt de viis, modis, & medits ac tempo- 
re & loco ubi, quando, qualiter, & quomodo Dictum 
Dominum Regem ſic ex inſidiis facilins interficerent, 
G conſenſerunt agreeaverunt & aſſenſerunt quod qua- 
draginta homines Equeſtres, aut eo circiter de ipſis 
Roberto Charnock, Edwardo King & Thoma Keys & 
predict aliis proditoribus ignotis ac aliis per eos condu- 
cend proc urand & impendend cum Bombardis, ſclopis 
2 ſclopeti pulvere Bombardico & globulis plumbeis 
eneratis, & cum gladiis enſibus & aliis armis armatis 
»uſrdiati ſorent & eſſent in ſubſeſſa, Anglice in Am- 
duh, ad eundem Dominum Regem in Rheda ſua, Anglice 
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his Coach, exiſtentem, quando foris iret invadend” ; 
quodq, quidam & competens numerus de hominibus ill:s 
fie armatis in ſatellites, Anglice the Guards, ipſſus Do- 
mini Regis eum tunc ibidem attendentes, & ſecum ex- 
iſtentes agreſſi forent, & eos devincerent, & expugna=- 
rent, dum alii eorundem hominum ſic armatorum 
ipſum Dominum Regem percuterent, interficerent, 
occiderent & Murdrarent; & etiam tidem Robertus 


Charnock, Edvardus King & Thomas Keys ad pro- 


ditiones & omnes proditorias intentiones, deſignati- 
ones & machinationes ſuas predittas exequend* perpe- 
trand perimplend & plenarie ad effettum redigend 
poſtea ſcilicer die & Anno ultimo ſupra dictis apud 
Parochiam prædictam diverſos equos & quam plu- 
rima arma, boinbardas, ſclopos, enſes & gladios, & alia 
armamenta, munitiones & res Bellicoſas & inſtru- 
menta militaria falſo, malitioſe, ſecrete & proditorie 
obtinuerunt, emebant, colligerunt & procuraverunt, 
ac emi, obtineri, colligi, & procurari cauſaverunt, 
ea intentione ad illa in & circa deteſtabilem, horren- 
dam & execrabilem Aſſaſſinationem, interfectione in 
& Murdrum dict. Domini Regis ut prefertur 
utend”, occupand & impendend contra Ligeancie 
ſue debitum & contra pacem Difti Dom. Regis 
nunc, Coronam & Dignitates ſuas, nec non contra fore 
man Statut in hujuſmodi Caſu edit & provif. 


Char. My Lord, I deſire the Indictment may be 
read again, for there is ſo great a Noiſe in the 


Court, and that Gentleman has not the moſt per- 


fect delivery; he is more uſed to Law Latin than 
to any other. But I beg I may have it read again, 
that 1 may as perfectly as I can underſtand it. 

The Indictment was read again in Latin. 

L. C. J. Look ye, you that are the Priſoners, 
every one of you hasthe Liberty to Challenge 35 of 
thoſe that are returned to ſerve upon the Jury, 
that is to try you, without ſhewing any Cauſe z 
now if you will all joyn in the ſame Challenge, 
then we can Try you all together, as ye are alto- 
gether jointly in the Indiament ; and fave the 
Time and Trouble that will otherwiſe be unavoid- 
able. But if you will not joyn in the ſame Chal- 
lenge, but every Man challenge for himſelf, as 
by Law he has Liberty to do, we muſt be forced 
to try you ſingle, and therefore we would know 
of you, whether you deſign to joyn in your Chal- 
lenge or not. 

Char. My Lord, I hope the Court will give me 
leave to have my Sollicitor by me during my Try- 
al, that I may be inſtructed in ſome Meaſure how 
to manage my ſelf, and when it is proper for me 
to ſpeak, and what. 

L. C. J. No, we can order no ſuch Thing, 
you muſt ſpeak for your ſelf, 

Char. My Lord, I am Ignorant of the Methods 
of Law, and may make a great many Miſtakes 
and Slips, and omit what may be material to be 
obſerved tor my Defence, and therefore ſhall the 


more nced a Friend or Sollicitor to be by me, to 


mind me of it. 

L. C. J. No, we cannot direct any ſuch Thing 
by Law, What ſay you as to your Challenges? 

Char. As to the Jury, I had not a Copy of the 
Pannel till Yeſterday, and I have been informed, 
that it is uſual to have a Copy of the Pannel Ten 
Days before the Tryal; they are Gentlemen that 
1 have no Knowledge of, nor can come at any Ac- 
count of their Qualifications, ſo as to make pro- 
per Challenges. 

L. C. J. You have the ' ſame Priviledge that 
is ordinarily given to Perſons in your Condition. 


Ar. 
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Mr. Att. Cen. There was Order given for a 
Copy ot the Pannel to be delivered. 

I. c. J. That was not of Right, but of Fa- 
vour; and it is a Practice that has of late ob- 
tained; but for what you talk of 10 Days, that 
never was in any Caſe, nor is it practicable; 
you have the ſame Favour ſhewn you, that all 
other Priſoners have, and you can expect no more : 
But you do not anſwer the Queſtion, whether 
you will joyn in your Challenges or not. 

Char. It is an indifferent Thing to me my Lord. 

L. C. J. Do you agree to it, Mr. Xing? 
Ling. My Lord, I do not well underſtand it, 
1 am ready to do any Thing I ſhould. | 

L. C. J. What ſay you Keys? : 

Keys. My Lord, I have had no Council at all, 
to adviſe me about any Thing. 

L. C. J. I tell you what the Law is in ſuch 
Caſes ; You may every Man of you Challenge 35 
peremptorily without Cauſe, but if you do not 
all agree in the ſame Challenges, ye cannot be 
tryed together by the ſame Jury : But the Court 
muſt ſeparate you, and try you every one ſingle. 

Char. My Lord, 1 have got a Copy of the Pan- 
nel, if theſe Gentlemen that are by me do agree 
to joyn in the Challenge, I am very well content ; 
it is indifferent to me. 


L. C. J. Do you underſtand what is ſaid to 


you, Mr. King, and Mr. Keys ? Every one of you 
may without ſhewing any Cauſe, except againſt 
35 of thoſe that are returned of the Jury, which 
are to try you, if you have no Mind that thoſe 
ſhould be Sworn ; but then if each of you do 
ſeverally Challenge 35, ye cannot be tried by the 
ſame Jury. 
Char. I hope, my Lord, if I do Challenge, as 1 
do not know how I ſhall be enabled without know- 
ing their Qualifications, the Court will put me 
in mind when I come near the Number, that my 
challenging may not injure me; becauſe J am ig- 
norant in the Law, and perhaps may lip in point 
of Number; and therefore, I would beg that 
your Lordſhips would allow me a Sollicitor to 
aſſiſt me, and put me in Mind, that I may not 
run into Errors. | 

L. C. J. You have been told over and over, 
that we cannot do that, the Court will take care 
that you be informed in Time, that you do not 
exceed in challenging a greater Number than you 
ought : What ſay you, Mr. King? Do you agree 
that one ſhall make challenges for you all? 

King. 1 do agree, that whatſoever Exception 
Mr. Charnock makes, I will abide by. 

Char. My Lord, I cannot but think it hard, 
that I have not either Council or Sollicitor ; my 
Council that I had are out of Town. 


L. C. J. Why, was there no Council but 


thoſe that are gone the Circuit ? 

Mr. Att. Gen. My Lord, he had Order firſt for 
one Council and then for another, and whomſo- 
ever he named he had Order for. 

T. C. F. If you will chuſe none but thoſe 
you cannot have, that is your own Fault; You 
Mr. Keys, will you joyn in the Challenge ? 

Keyes. Yes, with all my Heart. 

Cl. of Ar. Then you the Priſoners at the Bar, 
thoſe Men that you ſhall hear called and perſo- 
nally appear, are to paſs between our Sovercign 
Lord the King, and you, upon Tryal of your ſe- 
veral Lives and Deaths : If therefore you, or 
any of you, will challenge them, or any of them, 
your Time is to ſpeak unto them as they come to 
the Book to be Sworn, and before they be Sworn, 
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Then thoſe of the Pannel that had appear'd 
were called, and the Priſoners challeng'd 
33. And the Names of thoſe that were 
Sworn are as follows. 


Samuel Harwer, Simon Smith, 
Tons Morley, Thomas Dunck, 


Anthony Nurſe, Richard Heath, 
Jaſper Hodgsden, 7 John Milli, | 
" William Farnborough, | | James Ketwitch and 


William Bird, ( Oriſtopher Redknap. 


Then Proclamation for Information, and the 
Witneſſes appearing, was made in uſual Form, 


Cl. of Ar. Robert Charnock, hold vp thy Hand, 
(which he did ;) Edward King, hold up thy Hand, 
(which he did ;) Thomas Keys, hold up thy Hand, 
(which he did ;) You Gentlemen of the Jury look 
upon the Priſoners, and hearken to their Cauſe , 
They. ſtand Indicted by the Names of, &c. (prove 
in the Indictment, mutatis mutandis) And 
againſt the Form of the Statutes in that Caſe 
made and provided. Upon this Indictment they 
have been Arraigned, and thereunto have ſeve- 
rally pleaded, Not Guilty, and for their Tryal 
have put themſelves upon God and their Coun- 
try, which Country you are; your Charge is to 
Enquire of them, and every of them, whether 
they be Guilty of the High Treaſon whereof 
they ſtand Indicted, in manner and form as they 
ſtand Indicted, or Not Guilty; if you find them, 
or any of them Guilty, you are to inquire what 
Goods or Chattels, Lands or Tenements they 


had, at the Time of the High Treaſon commit- 


ted, or at any Time ſince. If you find them, or 
any of them Not Guilty, you are to inquire 
whether they fled for it; if you find that they, 
or any of them fled for it, you are to inquire of 
their Goods and Chattels, as if you had found 
them Guilty; if you find them not Guilty, nor 
that they did fly for it, you are to ſay ſo and 
no more; and hear your Evidence. 

Mr. Mountague. May it pleaſe your Lordſhip, 
and you Gentlemen of this jury; The Record 
that has been now read unto you, is an Indig- 
ment of High Treaſon, which charges the Three 
Priſoners at the Bar, Robert Charnock, Edward King, 
and Thomas Keys, with a Traiterous ,Conſpiracy, 
and Deſign to Subvert the Government of this 
Kingdom, and to Murder the King, and to bring 
the Subjects and Freemen of this Kingdom into 
Slavery and Subjection to the French King; and 
to this End the Indiament ſets forth; That up- 
on the Tenth of February laſt, and divers other 
Times, as well before as after, at the Pariſh of 
St. Clements Danes, in the County of Middleſex, theſe 
Three Priſoners at the Bar, with divers other 
Traytors unknown, did Conſult and Agree, to 
Aſſaſſinate the Perſon of Our Sovereign Lord the 
King, as he was riding in his Coach; and did 
likewiſe agree, that Forty Horſemen of which 
they themſelves were to be Part of the Number, 
ſhould lye in Ambuſh, and ſet upon the King, 
ſo being in his Coach, and upon the Guards 
that were to attend him: And it likewiſe Char- 
ges them with buying Horſes and Arms, for the 
Execution of this Wicked and Villainous Inten- 
tion ; to this they have pleaded Not Guilty. 
we ſhall call our Witneſſes and prove this Mat- 
ter upon them; and then we doubt” not, but 
you Gentlemen will do Juſtice according to your 
Evidence. | . 
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24r. Ait. Cen. My Lord, and you Gentlemen 
of the jury, theſe Gentlemen at the Bar ſtand 
jndiged for a moſt Horrid and Barbarous Con- 
ſpiracy, to Aſſaſſinate, and Murder his Majeſty's 
Royal Perſon ; Gentlemen, this Aſſaſſination was 
to be ſeconded with an Invaſion from France, 
where Troops lay ready at Calais, as ſoon as the 
diſmal Stroke was given, to have Landed upon 
our Coaſts ; which if it had taken effect, we had 
not only ſuffered that moſt unſpeakable Loſs of 
the King, but it would have made an End of all 
our Liberties and Laws at once. 


Gentlemen, This Offence in its Nature, is ſo 


Horrid and Barbarous, that as it necds no Aggra- 
vation, ſo it is incapable of having any, by any 
Words that can be uſed; for the very Naming 
of an Aſſaſſination of a King, carries ſuch Hor- 
ror and Deteſtation in its ſelf, to all honeſt Peo- 
ple, that it is impoſſible to aggravate It by any 
Expreſſions that can be uſed about it. But there 
is this peculiar Conſideration to be had, by all 
Engliſh Men, who love their Country, that this 
deligned Aſſaſſination upon the Perſon of His 
Preſent Majeſty, was to take away the Life of a 
King, who every Body knows firſt ventured his 
own Life, to reſtore our Religion, Laws and Li- 
berties, when they were juſt Expiring under the 
Oppreſſion of Popery and Tyranny. And as he 
ventured his Life firſt to Reſtore em; ſo he has 
ſince upon all Occaſions, with the utmoſt Hazard, 
expoſed His Royal Perſon to the moſt imminent 
Dangers, for the preſerving and maintaining our 
Religion, Laws and Liberties, againſt the Pow- 
er and Violence of the Common Enemy; 
this Conſideration to all true Ezgliſh Men muſt 
have a very great Weight, and create the greateſt 
Horror and Deteſtation, both of the barbarous 
Deſign, and of all thoſe who had any Concern or 
Hand in it, to attempt upon the Life, not only 
of a King, but of ſuch a King. 
Gentlemen, when you hear the Evidence that 
we ſhall offer to you, to prove this bloody 


Conſpiracy againſt theſe Priſoners, I doubt not 


but that there will be enough, and more than 
enough, to ſatisfie all true hearted Engliſh Sub- 
jets, and all People that have a Deſire to pre- 
ſerve our Conſtitution and Government, in what 
Danger we and our Poſterity were of being ut- 
terly ruined, and involved in a Common Deſtru- 
ction. I ſhall not detain you longer with any 
Diſcourſe about the Hainouſneſs of this Offence, 
becauſe every Man's own Thoughts cannot bur 
ſuggeſt to him, how diſmal the Conſequences muſt 
have been, if ſo fatal a Stroak had been given. 
But, Gentlemen, I muſt crave Leave to take up 
ſo much of your Time as to open how this Bloody 
Execrable Conſpiracy was firſt framed, and after- 
wards carried on by the Priſoners at the Bar, 
together with others, till it was very near put- 
ting in Execution, had not the infinite Mercy of 
God prevented it, by a timely Diſcovery. 
Gentlemen, this Conſpiracy was firſt framed 
and conſulted upon the laſt Year ; there were ſe- 
veral Conſultations and Meetings, at ſeveral Pla- 


ces about the Town, for this purpoſe; then and 


at thoſe Conſultations and Meetings, there were 


preſent Captain Porter, the Priſoners, and others 


of whom you will have an account from the 
Witneſſes; and at that Time they had an Ex- 
peRation of Commiſſions from the late King, to 
Authorize the Deſign; that not coming, they yet 
reſolved to put it in Execution before the King 
went away. But becauſe the French Troops were 
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then not in a readineſs to come over hither, to 
protect them, after the Execution of their bloody 
Deſign, it was -neceſſary for them to fly thither 
for ſhelter ; and therefore they endeavoured to 
procure a Veſſel to be ready to carry them over 
to France. But they could not get a Veſſel time 
enough; and then the King's going over into 
Flanders quickly after, prevented the Execution of 
the Deſign for that Time, and ſo Matters reſt- 
ed till the King's Return. | 
About Two or Three Months ago, Sir George 
Barcley, who is an Officer in the late King Fames's 
Guards in France; and ſome other Officers, with 
Sixteen or Eighteen Troopers in thoſe Guards, 
privately came over from France to put this De- 
ſign in Execution; and he did acquaint Mr. Por- 
ter and Mr. Charnoc with the Deſign, knowing 
that they had been engaged in the Matter before, 
and ſo could not but expect that they would 
readily aſſiſt. This Deſign was treated and con- 
ſulted of between 'em, at ſeveral Times, and in 
ſeveral Places, at Captain Porter's, and Mr. Char- 
nock's Lodgings in Norfolk-ſtreet 5 at the Globe Ta- 
vern in Hatton-Garden, the Nags-bead Tavern at 
St. James's, and ſeveral other Places; ſeveral Con- 
ſultations and Meetings were had between the 
Priſoners at the Bar, and others, whom you will 
hear named at theſe Meetings; ſeveral Ways and 
Methods were propoſed, how it ſhould be beſt 
effected ; it was propoſed by ſome, that it ſhould 
be done by Ambuſcade, that ſhould be laid near 
the King's Houſe at Richmond, ſuch a number on 
Foot were to lye in the Wood, there ready to 
Attack the King as he came by, and the reſt of 
the Conſpirators at the ſame Time to fall on 
the Guards. But this Method was not ſo wel} 
approved of, as that which was afterwards pro 
poſed and agreed to: That is, there were to b. 
three Parties of them, and the Place was th- 
Lane, lying between Brentford and Turnham- Gree: 
at the end next Turnham-Green, which the Kit... 
uſed to paſs through, upon his return from Ric 
mond; The Order and Method of the Deſię 
was this; Sir George Barcley, with Eight 
Ten more was to attack the Coach, and by » 
ring into it, to have killed the King, and all 
it, and the reſt were to attack the Guards, in two 
Parties, on each ſide of the Lane, whereof Mr. 
Charnock and Porter were to command one, and 
Brigadeer Rookwood the other. In order to ſee 
how feiſible this Deſign might be, the Priſoner 
King, Captain Porter, and Knightly, were to go and 
ſurvey the Place; and the next Day after that 
Conſultation, they went to view the Ground, and 


did very carefully do it, both on this ſide the 


Water, and on the other ſide the Water; and 
they came back and met the reſt of the Com- 
pany at the Nagg's. Head Tavern late at Night, 
to give an Account what they had done in or- 
der to this Enterpriſe. It was agreed the Num- 
ber ſhould be about Forty; Sir George Barcley 
was to make up about Twenty, Mr. Charnock was 
to furniſh Eight, Captain Porter Seven, and ſo in 
other Proportions, in all to make vp the Num- 
ber of Forty; which they thought were enough to 


effect and accompliſh the Deſign. 


In order to make this Matter the more ſure, 
they did appoint Two to lodge and wait at 


Kenſington, near the Guards; who were to give 
notice, when the King went abroad : And they 


had their ſeveral Perſons aſſigned to whom they 
ſhould give notice, who thereupon were to ſend 
Orders to the ſeveral Parties; one of wich was 

ner 


Chambers, who was to give Notice to the Priſo- 
ner at the Bar Mr. Charneck, and there was one 
Durance, who was to give Notice to Sir George 
Barcley; and when ſuch Notice was given, then 
they were to ſend Orders to the ſeveral Perſons, 
who were to be concerned in this bloody Buſineſs, 
to come at the time appointed, to be diſpoſed of 


into their ſeveral Poſts. So 
Gentlemen, in order to the furthering of thisDe- 
ſign, they did likewiſe ſend Durarce to go and view, 
and give them an Acconnt of the moſt conveni- 
ent Inns at Brentford, and Turnham-Green, and the 
Places adjacent; which were leaſt lyable to Ob- 
ſervation, where the Men might be the moſt con- 
veniently diſpofed of, to lie ready againſt the 
Time, when they were to execute this barbarons 
Aſſaſſination; accordingly he went, and took an 
Acconnt of the ſeveral Inns within that Compaſs, 
and they were to be Billeted by Iwo or Three in 
an Inn, ſo as not to be obfery'd ; Sir George Bareley 
and his Party at Turnbam · Green, and the reſt at 
Brentford. | | 
Gentlemen, after they had thus laid the Defign, 
8 the 15th of February was the firſt Time 
pitched upon for the 3 it in Execution, if 
the King went abroad, as he uſed to do, upon 
Saturdays, to Richmond to Hunt; and if they had 
notice from Durance and Chambers, that he was ſo 
to do, which notice they had ; and every thing 
was prepared in Order to have perpetrated this 
villainous Deſign ; but it happened that the King 
went not abroad that Day, of which they had 
notice about Noon from Chambers to Charnock, 


and Charnock fent Word ſo to Porter's Lodgings, 


and then the Order for their getting together 
was countermanded, and the Note, by which 
Charnock ſent Word, was ſabſcrib'd with the Name 
of Robinſon; which you will hear is a Name he goes 
by, as well as by that of Charnock. f | 

Thus they were diſappointed at that time, but 
they were not diſcouraged from purſuing this in- 
humane Enterprize; but reſolved to go on the 
next Opportunity that ſhould be given. . And to 
omit ſeveral Things that intervened, which the 
Witneſſes will give you an Account of, on the Fri- 
day following they met again, to have every thing 
ready againſt the next Day, which was Saturday 
the 22d of February; when they expected the 
King would go abroad, as he uſually did on that 
Day of the Week ; and that Meeting was at the 
Sun Tavern in the Strand, and there were pre- 
fent Captain Porter, Sir William Perkins, Sir George 
Barcley and Mr. Charnock; and at that time there 
was 4 Diſcourſe amongſt them about the Difap- 
pointment, which they had had the Week before, 
and ſome of them had a Jealoufy that a Diſcovery 
had been made of their Deſign : But then up- 
on further Conſideration, They concluded, if 
it had been ſo, they ſhould not have met 
there, but ſhould have been taken up: And 
therefore they concluded the King's ſtaying at 
Home that Day was but Accidental, and ſo re- 
ſolved to put their Conſpiracy in Execution the 
next Day. 

While they were there, feveral Perfons for 
whom Captain Porter had undertaken, that is, 
one Cranborne, Kenrick, and Keyes, the Priſoner 
at the Bar, came to Porter; theſe were carried 
into a nother Room, and Commanded all to be 
ready the next Day, when it was reſolved to 


put the Aſſaſſination in Execution : And then 


Captain Porter asked Kenrick for Sherborne, whO 
it ſeems had been undertaken for; but it Was 
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anſwer*d, That he asked ſo many Queſtions about 
the Matter, that he did not think fit to truſt him. 

The next Morning they met again at Captain 
Porter's Lodgings; and there met, as the Wir. | 
neſſes will tell you, amongſt others, Mr. Peg:.. © 


rafs, Mr. Keyes, and Mr. King; Ring brought 
Nielage to Captain Porter fr ' 4 = 


eley, to know the Names of thoſ”: that were 


concerned, and upon that Meſſage Captain Por. 


ter writ down the Names of his Men, who were 
for his Quota, and ſent the Liſt by Cranborze t6 
Mr. Charnock, to add his Lift to it of the Meg 
he was to have under him; Crarnborne afterwards 
came back, and brought the Liſt that Captain 
Porter ſent, with the additionaf Liſt ſent by 
Mr. Charnock, written with his own Hand, and 
ſubſcribed R. C. and Granborne told them that 
Chambers had ſent Word, that the King wonld 
go out that Morning: At the hearing of which 
there was very much Joy amongſt them ; for 
they hoped then their wicked Deſign would be 
put in Execution that Day. There was a Dif. 
conrſe then likewiſe, that Porter had a Piece 
which carried Six Bullets; and this, it was or- 
dered, ſhould be put into the Hands of Pen- 
dergraſs, who was to be one of Sir George Bar- 
* to attack and fire into the King's 
oach. 


This was upon Saturday the 22d of Febrnary, 2 


when they had News that the King was to go 


abroad, and every Thing was to be put in Exe- 3 


cation at his Return from Richmond. From Cap. 
tain Porter's Lodgings they went to the Blue Poſts 


in Spring Garden; but about 12 a Clock there 


came News from Chambers, one of the orderly 
Men at Kenſengton, that the King did not go 
abroad that Day: This put them into a very 
great Confuſion, they then thought ſome Diſco- 
very muſt needs be made becauſe of the Diſap- 
pointment two Saturdays together; and Keys, the 


Priſoner at the Bar, came up and told them, that F 


the Guards were all come back in a Foam, and the 
King's Coaches were brought back to the Aſeuſe: 
And this confirmed them in their former Jealou- 
ſy that the Matter was diſcovered ; upon which 


Captain Porter, Mr. Pendergraſs and Mr. Keyes | I 


went together to Iye hid ſome time; but they 
ſaid they would ſend Xeyes to Mr. Charnock, to 
let him know where they might be heard of; and 
if the matter was not diſcovered they would ſtill 
go on to put it in Execution: But they could 
not part without drinking ſome Trayterous 


Healths, which the Witneſſes will tell you of, 


to the Reſtoring of the late King and his Queen, 
and the Prince of Wales; and after all, one of 
the Company taking an Orange in his Hand, be- 
gan a Health to the Squeezing of the Rotten 
Orange; and in this Manner it was drunk by all 
of them before they parted, tho” they were under 
the A pprehenſion at that time of being diſcovercd 
already. 


This is the Beginning and Progreſs of the ſe- 


veral Conſultations that were had for the Carry- 
ing on this execrable Trayterous Confpiracy. I 


have opened it ſhortly to you, but you will hear 


it much fuller in its ſeveral Parts by the Witneſ- 


ſes. By what I have opened, you cannot but ob- 
ſerve, that it was very near coming to - he execu- 
ted, if there had not been a Diſcovery of it 
time enough, thro* the Providence of Almighty 
God, to prevent it. They had agreed, after the 
intended Aſſaſſination to keep together, till they 
came near the Town, and then they were to = 
i 
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hid till the French Troops landed, which they were L. C. J. Look you, Mr. Charneck, who can tell 
aſſured of were ready upon the leaſt Intimatioh of what the Evidence will be until it be given; 
the Succeſs of this Conſpiracy. you will hear what is depoſed by the Witneſſes, 
Gentlemen, every Body may gueſs at the dif. and you have Pen and Ink, and may make ſuch 
mal Conſequences that would have follow'd, had Obſervations as you think fit: When the Wir- 
this bloody Deſign taken Effect; and I am ſure, neſles are heard, you will have all the Advantage 
as we and our Poſterity could not have expected that can be allowed you, and you may then pro- 
any thing leſs than the perpetual Yoke and Burden poſe your Objections to the Mutter of their Evi- 
of Slavery and Popery, if it had pleaſed God to dence z which, no doubt, will have their ju 
rmit this Conſpiracy to take effect; ſo 1 hope weight with the Court : In the mean Time, have 
we ſhall always remember the merciful Hand of you any Exception to this Man's being a Wit- 
Providence, that has detected and diſappointed it, neſs ? If you have no Exception againſt him, 
Gentlemen, I ſhall not detain you any longer; then he muſt give his Evidence; and after he 
I have opened unto you Part of that which will has delivered himſelf, and the King's Council 
more fully be made out by the Witneſſes ; only have done with him, you are at Liberty to ask 
1 would obſerve, that the Providence of God has him what Queſtions you think ſit. : 
not only made a Diſcovery to prevent the Execu- Mr. Soll. Gen. Captain Porter, | deſire you will 
tion of this abominable Villany, but hath brought acquaint the Court and the Jury what you know 
this Conſpiracy ſo far to light, by ſuch unque- of any Conſpiracy to take away the Life of his 
ſtionable Teſtimony, that no Man can doubt of Majeſty, when it began, in what Manner it was 
the Reality of it, which I hope will raiſe in eve- carried on, how far it proceeded, how it came 
ry honeſt Man's Mind an Abhorrence and Dete- to be diſappointed, who were concerned 1n it, and 
ſtation of thoſe Principles, upon which ſo villa- what relates to the Priſoners at the Bar, as to 
nous and barbarous a Deſign was founded ; and I their Share therein. | 
think I may ſay, that after the Evidence you Capt. Porter. My Lord I am unfortunately in- 
will hear this Day, no one will pretend any Doubt gaged in this Matter, and have made a frank Diſ- 
of the Truth thereof, but either ſuch as are ſorry covery, to make the King all the Atonement [ 
for the Diſcovery, or ſuch as knew too much of can, for having been concerned in ſuch a Deſign. 
the Conſpiracy before. I ſhall trouble you no Some Weeks before this Conſpiracy for Aſſaſſi- 
further, but call our Witneſſes, who will give you nating the King was in hand, there came to my 
a clear and full Account of this Conſpiracy. Swear Lodging 
Captain Porter, (Which was done.) Mr. Att. Gen. Captain Porter, I would not in- 
Mr. S/. Gen. Captain Porter, I would not lead terrupt you, but to put it into a Method, and 
you with any Queſtion, but pray will you give order of Time, will you pleaſe to recolle& your 
the Court and the Jury an Account what you know ſelf, and give the Court and the Jury an Account 
concerning any Conſpiracy about aſſaſſinating the of your Knowledge about the firſt Beginning of 
King, and when it was to be done, and where, this Conſpiracy the laſt Year; I would not lead 
and how, and by whom; and particularly what you, and therefore I ask you the general, and no 
relates as to that Matter to the Priſoners at the particular Queſtion. 
Bar. | 1 Charnock. My Lord, I ſuppoſe that any Queſtion 1 
Charnock, My Lord, there are two Things that about what was done the laſt Year is not at all | 
I muſt beg of the Court, in Relation to the Wit- to the purpoſe in this Caſe, for there is nothing 
neſſes that are to be produced, and the Evidence mentioned in the Indictment of the laſt Year. | 
that is to be given againſt me at this time: And L. C. J. It is in the Indictment diverſe Days 
the firſt is, That before any of the Witneſſes and Times, as well before as after. | 
give any Evidence againſt me, the reſt that are Charnock. The Crime for which we are accuſed -: 
to be ſworn and produced, may be kept out of is laid to be the 1oth Day of February, 1695. | 
Court, till they that are called have ſeverally gi- I. C. J. The Day is not material, but only a ; 
ven their Evidence, that one may not hear what Circumſtance, but in Fbrm ſome Day before the 4 
the other ſays; That I ſuppoſe is but reaſonable Indictment preferred muſt be laid; and tho' the | 
in a Caſeof this nature, and what was never de- Day mentioned in the Indictment is the 1oth of 
nied, but always allow'd, as 1 have been informed. February, yet it is alſo faid, that the Things con- 
L. C. J. There is but one Witneſs ſworn, tained in the Indictment, of which you are accu- 
and I believe, that there are none of the reſt ſed, were done likewiſe at diverſe Days and Times, 
here. | as well before as after, and ſo the Indictment 
Char. Yes, my Lord, here is one Gentleman in comprehends even what might be done the laſt 
Court whom I ſuppoſe to be an Evidence, and that Year as well as this. 
is Mr. De la Rue. Charnock. I beg the Favour of the Court in this 
L. C. J. If there be any others of the Witneſ- Matter, for ſure the 10th of February laſt can no 
ſes let them withdraw till they be called for; let way be ſuppoſed to be ia the laſt Year. 
there be ſome Body to look after them and attend L. C. J. I told you before, the Day is not ma- 
them. (Which was accordingly done.) terial, nor are the Witneſſes nor the King's 
L. C. J. Mr. Charnock, you have your Deſire as Council tyed up either to the particular Time or 
to this matter, all the reſt of the Witneſſes are Place, mentioned in the Indictment, ſo it be with- 
withdrawn. in the County, and before the Indictment prefer- 
Char, My Lord, there is another Thing that red. All that is to be regarded is, that no 
I have to beg of the Court, and that is, in relati- Evidence be given or admitted of any other Spe- 
on to the Evidence in general, That if there be any cies of Treaſon, but what is contained 1n the [n- 
Thing prov'd to be ſpoken in company, and talked di&ment ; for a Man may certainly be indicted for 
of by Way of common Diſcourſe, or only in a Treaſon committed this Year, and upon his 
p_y in ordinary Converſation, that may not Tryal Evidence may be given of the ſame Trea- 
e interpreted as a Proof of any ſettled Deſign ſon committed the Year before. 
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Charnock. But then how can a Man prepare for 
his Defence ? 

Mr. Att. Gen. The Time is but a Circumſtance, 
it may certainly be proved at another Day than 
what is laid in the Indig ment, and yet very good 
proof; and ſo it is in all other Caſes, as well 
Civil as Criminal. i 

Charnock. Mr. Attorney General has ſaid enough 
{ think to confute himſelf; for if one Year may 
be put in the Indictment, and another Year 
brought in in the Evidence, how ſhall any Man 
be able to apply himſelf to his Defence, whoſe 
Thoughts run only upon the Time laid in the In- 
dietment. I hope neither the Court nor the King's 
Council will come ſo hard upon us, as to put 
our Thoughts quite out of all Order, that when 
we apprehend we are only to defend our ſelves 
againſt what is ſaid to be done this Year, we 
muſt afreſh prepare our ſelves to anſwer what 
was done the laſt Year. | 

L. C. J. It is always ſo; for Form ſake, there is 
a particular Time laid in the Indi ment, but the 
Proof is not to be tyed up to that Time; but if 
it be proved at any Time before or after, ſo it 


be before the Inditment preferred, it is well 
enough. And not without great Reaſon, for the 


Treaſon conſiſting in imagining and compaſſing 
the King's Death, which may be manifeſted by 
diverſe Orert Acts, ſome before, ſome on, and 
others ſince, the Tenth of February, yet they are 
Evidences of one Treaſon, which is the Compaſ- 
ſing the King's Death. . 

Char. Then we may be under an Obligation 
to give an Account of all the Tranſactions of 
our Lives, if that be the Rule. 

L. C. J. No, not ſo neither, for that very Trea- 
ſon aſſign'd in the Indictment muſt be proved, 
and therefore you are only to give an Anſwer to 
that, and nothing elſe. 


Char. But, my Lord, it may give a great Looſe, 


and much hinder our Defence; for as it is now 
deſired that Proof may be given of what was 
done laſt Year, at the ſame Rate, the (as well 
before and after) may ſignify ſeven Years ago. 

L. C. J. And ſo it may if your Conſpiracy reach'd 
ſo far, or did then begin, and was afterwards 
purſued, this is not any Thing that is unuſual, 
but the Common Law is plain in it. Well, what 
ſay you, Mr. Porter? 

Capt. Porter. My Lord, I will give you an Ac- 
count, if your Lordſhip pleaſeth, of what was 
done this Year ; and if any Queſtions afterwards 
be thought fit by the King's Council to be now 
asked me, about what paſſed before, I will an- 
ſwer them very readily. 

Mr. Att. Gen, Well then go on your own way, 
we will reſerve our ſelves till afterwards. 

Capt. Porter. Some Weeks before this Deſign 
was on Foot, for aſſaſſinating the King, Sir William 
Perkins, when he was in Town, was at the ſame 
Place where Mr. Charnock and I did lodge; it was 


about the latter End of January: He asked Mr. 


Charnock where he would be at Night; and ] told 


them, if they were not about private Buſineſs, I 


would meet them. He told me, there were ſome 
Friends come from France, and that ſomething 
was a doing that would be for the Service of the 
King: I told them, if any Thing of that Na- 
ture was a doing, I would readily engage in it; 
and they told me I ſhould know it very ſoon. 
A little after I fell Sick of the Gout, and could 
not ſtir from my Chamber: Bat then Mr. Char- 
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noc did acquaint me that Sr. Gedrge Barcley, and 
thoſe that came from France, had brought a Com- 
miſſion to raiſe and leyy War upon the Perſon 
of King William, and he asked me how many | 
could bring to joyn with them, if the King land- 
ed; I deſired to conſider of it, and he told me 
Sr. George Barcley would come to him about it. Ac. 
cordingly, he and Holmes came to the Houſe 
where we lodged, in Norfolke-ſtreet, and there 
they were in private with Mr. Charnock, and af. 
terwards, becauſe I was lame, and could not ſtir, 
they came into my Room, and Sr. George Barcley, 
told me he was glad to ſee me in good Health, 
but ſorry to find me Lame, but he hoped to ſte 
me abroad in a little Time; and | told him, I 
hoped ſo too. They ſaid they were going then 
to ſome Company, and they hoped to ſee me af. 
terwards. After that there were ſeveral Meet- 
ings that we had, particularly at the Globe. Ta- 
vern in Hatton. Garden, the Naggs-Head at Sr, 
James-Street, and the Sun-Tavern in the Strand, 
and in all theſe Places we did conſult together, 
which was the beſt Way, and where was the beſt 
Place to Aſſaſſinate the King, when he came from 
Hunting. Sr. George Barcley told us he had ſome 
Money to buy Horſes, but not much, he had as 
much as would furniſh about Forty. Capt. Char- 
noc ſaid, he would bring fix or ſeven. Men, that 
ſhould come out of the Country, Sr. Williom Per- 
kins ſaid he would lend five Horſes, three to he 
mounted by Men of his own, the other two by 
ſuch as ſhould be provided. I promiſed to bring 
ſeven Men with Horſes, and Sr. George Barcley 
faid, that Lowick and others that came over with 
him from France, would engage in the Deſign, 
and make up the Number. I deſired very much 
to ſee the Commiſſion that came from the late 
King, and asked Mr. Charnock about it, he faid 
he never ſaw it, but Sr. William Perkins told me, 
he had ſeen it, and that it was all writ with 
King James his own hand, and ſigned by him- 
ſelf. All this was agreed to, and then there were 
Conſultations in what Method it was to be done, 
Several Propoſals there were; one was to ſet up- 
on him as he came from Richmond by the Road, 
others when he was upon Horſcback at Cue. Sr. 
George Barcley was for having it done by Am- 
buſcade in the Park by Richmond, and therefore 
deſired me to go with Mr. Knightly, and view the 
ſeveral Places and Ground there abouts, to find 
out which was the moſt convenient Place. The 
Day before wei were to go, Capt. King came to 
me, and would know if we were to go about 
ſuch a Matter, and proffered to go with us. I told 
him I had never a Horſe, but he ſaid, he would 
get one. We went that Night to the Swan at 
Knights-Bridge, and there we lay, and went the 
next Day to view the Ground, and came the 
next Evening to the Company, to give an Ac- 
count, what we had done; and upon the Ac- 
count that we gave, Sr. George Barcley's Mind 
was altered, and it was agreed to do it in the 
Lane coming from Branford to Turnham Green, 
and the particular Manner was agreed on too. 
There was one Rookwood that was to command 
one Party of Sr. George Barcley's Men to attack 
the Guard; he told us, he had bought twenty 
Horſes which were to be employed in this Ex- 
pedition ; they were to be divided in three Par- 
ties, and Sr. George Barcley was to have four out 
of each of the other Parties, and to ſeize upon 
the King's Coach, and to Shoot into it, and kill 


the King, and all thoſe that were with him 8 
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And this was to be done on the 15th of Febru- 
ary, which was a Saturday, and the King uſually 
went to Richmond on Saturdays. We had two Or- 
derly Men (as they were called) who were to 
lie at Kenſington, to give Intelligence, when the 
King and the Guards went out, the one was 
Chambers, and the other one Durant, a Flemming, I 
think, or I do not well know what Country- man 
he was; and Durant was io bring an Account 
when the Guard went out, and Chambers when 
the King went out, and when we had Notice 
that the King was gone, we were to go. by 3. or 
4. in a Party to prevent Suſpicion, and we were 
to be diſperſed in the ſeveral Inns about Bren- 
ord and Turnham Green, Sir George Barcley was 
to be at the King of Bohemia's Head ; and we 
ordered a Man to give Notice to him when the 
King landed, and then he was to give Notice to 
us, and fo we were to form our ſelves into our 
ſeveral Bodies, to take our ſeveral Poſts as were 
agreed upon. I asked him what he thought to 
do when the Matter was over, how we ſhould 
diſpoſe of our ſelves? He told me, we need not 
fear any Thing, but might go to Town and lie 
ſtill, and that there would come a ſufficient number 
from abroad ready to aſſiſt us. That 4. or 5000 
French were to divert in Scotland, and the King 
would be near the Freach Shore with a ſufficient 
Army. On Friday before the 224, when it was 
to have been executed again, we met at the 
Sun-Tavern in the Strand; and there diſcourſed, 
for a Matter of half an Hour, about the former 
Diſappointment, and ſeveral in the Company 
were afraid the Deſign was diſcovercd ; but then 


I told them, if it had been ſo, ſure we ſhould 


have been taken up before now; upon which it 
was agreed, then let us reſolve upon it again to 
Mofrow, and ſo it was reſolved upon. Cap. 
Charnock ſaid, he could not ſtay, becauſe he ſhould 
want ſome Men that were come up out of the 
Country on purpoſe. 1 ſaid, I was afraid my 
Horſes were Sick, and could not be uſed in the 
Service. And Sir Wilkam Perkins thereupon un- 
dertook to furniſh me, and told Mr. Charnock and 
me he had ſent to Mr. Lewis that belongs to the 
Earl of Feverſham, to procure ſome, having, as 
he ſaid, promiſed ſo to do. I ſent the next Mor- 
ning to have a Note for two, by Mr. Cranburne 
and he ſent me a Note back again by Cranburne, 
that he had ſent to Mr. Lewis, and Mr. Lewis 
ſaid, he would help him to three Horſes, with 
Saddles, Holſters and Piſtols, and deſired the Liſt 
of my Men, which I ſent him, and he ſent it me 
back again with the Liſt of his own, and then 
I ſhewed it to Mr. De la Rue, and we were pre- 
paring all Things for the Execution of this De- 
ſign, and preſently after News came, that the 
King did not go out that Day neither ; upon 
which I faid I would go out of Town, and I 
asked Cap. Pendergraſs to go with me, and we 
ſent Keys to bring Linnen unto us, but he did 
not come until the Wedneſday, and upon the 
Thurſday we were taken. | 

Mr. Att, Gen. Captain Porter, you mention ſe- 
veral Conſultations, at ſeveral Times and Places ; 


who were preſent at any, and which of them? 
— of the Priſoners at the Bar there, and 
ich? 


Capt. Porter, There was 
King, at all of them. 

Mr. Att. Gen. 
What was he? 


Capt. Porter. He was my Servant a Year and 
Vol IV. * „ 
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Mr. Charnock, and Mr. 
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Charnock, King, and Keyes. 


What do you ſay about Keys? 
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Mr. Sol. Gen, Was he acquainted with the 
Aſlaſſination ? 


Capt. Porter. Yes he was, and was preſent at. * 


moſt of the Conſultations. He hired Horſes for 
me to be imployed in the Buſineſs. On the firſt: 
Saturday he hired two, I gave him Money for them, 
and did know upon ,what Account they were 
hired. 

Mr. Att. Gen, Was he preſent when News was 
brought of the Diſappointment ? 

Capt. Porter. Yes, he was both Times. 

Mr. Att. Cen. You are ſure he was preſent then? 

Capt. Porter. Yes, the ſccond Time he aid, 
that he met the King's Guards that were come 
back all in a Foam, and that he had ſpoke to 

one of my Lord of Oxford's Regiment, and that 
ſomething was mutter'd upon which he feared a 
Diſcovery. 

Mr. Att. Gen. Did eye: agree to be one of the 
Men, that ſhould be concerned and Act in this 
Buſineſs? 

Capt. Porter. Ves, He did. | 

Mr. Att. Gen. What Quality is he of? What 
is his Profeſſion ? | 

Capt. Porter. He uſed formerly to help to dreſs 
me, and he was to look after my Linnen and 
Equipage. | 

Mr. Sol. Gen. Had he not been a Trumpeter ? 
Was not that his Profeſſion ? 

Capt. Porter. He was a Trumpeter, and uſed 
ſometimes to entertain us with his Trumpet. 

Mr. Conyers. You ſpeak of a Meeting at the Sun 
Tavern in the Strand upon Friday, the 21 of Fe- 
bruary, where it was reſolved to execute this At- 
tempt upon the next Day. 

Capt. Porter. Yes, there was ſuch a Meeting. 

Mr. Conyers. Was Keys there at that Time. 

Capt. Porter. He was not in the Room where 
we were, but he was in another Room in the 
ſame Houſe, where I went out to him, and there 
was he, Cranbourn, and Kenrick. 

Mr. Conyers. Pray what did you go to them for ? 

Capt. Porter. I went to acquaint them what 
was reſolved upon; and I told them they were 
reſolved to do it the next Day, to which they 
agreed, but that I thonght my Horſe's would 
not be ready, but I hoped I ſhould get ſome other. 

Mr. Conyers. Pray, what other Diſcourſe had 
you in that Company: With whom and about 
what ? 

Capt. Porter. Mr. Kenrick came to me with his 
Arm in a String ; either he had broke his Arm, 
or pretended ſo to have done. I then asked him 
for Mr. Sherbourn, whom he had mentioned before 
to me, as one that was likely to be concerned : 
He told me Mr. Sherbourn asked a great many 
Queſtions about the Deſign, which he did not 
think fit to Anſwer; I thanked him for telling 
me ſo, and ſaid I would not ſend to him. 

Mr. Cooper. Pray Captain Porter give me leave 
to ask you one Queſtion, can you remember what 
Number of Men Charnock was to provide for this 
Enterprize ? , 

Capt. Porter. He promiſed ſeven or eight Men, 
ſome of which ſhould bring their Horſe's out of 
the Country, others he would borrow or hire 
for them. 

Mr. Att. Gen. Pray, Sir, was there any Body 
ſent to take an Account of the Inns about the 
Place where this Aſſaſſination was to have been 
Executed ? . 

Capt. Porter. Yes, Mr. Durant was, and he did 


bring us an Account of the ſeveral Ings about 
SL = Brent- 


12 
Brentford and Turnham Green. | 

Mr. Art. Gen. As to the Liſt of Men, which 
you ſay you ſent to Charnock, and he ſent yon 
back with a Liſt of his Men, pray can you tell 
whoſe Hand that Liſt of his Men was in. | 
Capt. Porter. I know Captain Charnock's Hand 

very well, and to the beſt of my Knowledge, it 
Was his own Hand, and ſubſcribed, KC. 

Mr. Att. Gen, Sir you have given an Account 
of the Meeting the 224 at your Lodging. 

Charnsck. I was not there he ſays. 

Mr. Att. Gen. Firſt let me ask you, how came 
it that it was not put in Execution the 15%, for 
that you did not tell us before ? 

Capt. Porter. I tell you, Sir, it was becauſe the 
King did not go out that Day, according as we 
had Notice, that he intended to do: Durant wrote 


firſt Word that the Guards were gone before, 


upon which I went for my Men, and about Noon 
I received a Note from Mr. Charrock that the King 
did not go-out that Day. 

Mr. Att. Gen. Pray what Name was ſubſcribed 
to that Note ? 

Capt. Porter. R. Robinſon, Which was a Name he 
uſed to go by ſometimes. | 

Mr. Att. Gen. And pray in whoſe Hand was 
that Note ? 


Capt. Porter. To the beſt of my Knowledge it 


was Captain Charnock's, I know his hand very well 

Mr. Att. Gen. My Lord, if the Priſoners will 
ask him any Queſtions they may. 

IL. C. J. Will you ask him any Queſtions ? 

Char. My Lord, in the firſt Place I deſire the 
Judgment of the Court, whether he be a legal 
Evidence or no. I conceive he is not, and | hope 
your Lordſhips will think ſo too : For he makes 
himſelf a Criminal by his own Confeſſion, and 


that of a very hainous Crime, and it is equal in 


my Judgment, (and as I have been adviſed, who 
1 muſt ſtill fay am ignorant in theſe Matters) as 
if he had confeſt it upon an Indictment, and then 
the Law can take no Notice of him as a good 
Witneſs. And if he were no legal Witneſs then, 
I take it by the ſame Reaſon he is no legal Wit- 
meſs now: For the Crime is the ſame, and it is 
an Acknowledgment in open Court. 

T. C. J. Look you, Mr. Charnock, if it had been 
a Confeſſion upon an Indictment, it would have 
been a Conviction, which would have had quite 
another Operation, but it not being upon an In- 
dictment, it is no Conviction, and therefore he is 
a legal Witneſs, tho? he does acknowledge him- 
ſelf to be guilty of the Crime. 

Char. Then, my Lord, he is looked upon as no 
good Evidence, in my Judgment, becauſe he is a 
Criminal. 

L. C. J. He is a legal Evidence, tho' he does 

confeſs himſelf guilty of the Crime. 
Char, He owns himſelf a Partner in a bloody 
Deſign, and to convict me he ſwears, to take away 
my Life, to fave his own. I cannot imagine why 
he ſhould be accounted a legal Witneſs, that is a 
Party by his own Confeſſion in ſuch a Matter. 

L. C.F. Pray, who can tell better what was 
intended and done in ſuch a Conſpiracy than he 
that was a Party in it ? | 

Char. My Lord, he has forfeited his Life by his 
own Confeſſion, and now he would by Swearing 
againſt me take away my Life to ſave his own. 

L. C. J. Whatſoever Objections you have againſt 
the Credit of his Teſtimony you may make what 
Uſe of them you can in the proper Time; but for 
any Thing that yet appears he is a legal Witneſs; 
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*Charnock. My Lord, I know not. how far he 
is a Legal Witneſs, therein 1 mult be governcg 
by the Judgment of the Court; hut ture it wil 
take away from the Ctedibility of his Te. 
ſtimony, his own Acknowledgement of his being 
guilty of ſuch a Crime. Tho' he may be a Legat 
Witneſs, he cannot be a good one. And I hope the 
Gentlemen of the Jury will conſider of it, when 
a Man comes to take away other Mens Lives to 
ſave his own, by accuſing them of Crimes which 
he acknowledgeth himſelf to be guilty of. 

L. C. J. Look you, Mr. Charnock, for that 
matter, it is ſo in all Caſes of this nature, not 
only in Caſes of High-Treaſon, but of Robherics 
and Burglaries, and the like, where the Partics 
concern'd are and always have been allow'd to 
be good Witneſſes againſt their Accomplices in 
thoſe Crimes, Will you ask him any Queſtions, 
Mr. Charnock ? | 

Charnock. My Lord, here is another Thing, 
which, I apprehend, I have Reaſon to object 
againſt the Teſtimony of this Witneſs; he does 
not only ſwear to ſave his own Life, and take 
away another's to deſerve the ſaving of his own, 
but there is in this Caſe Swearing to get a Re- 
ward, for there is a Reward of 1000 J. a Piece 
promiſed by Proclamation, for the Apprehenſion 


of this Man and others. And not only a Pardon 


but the 1000 J. to any of thoſe in the Proclama- 
tion who ſhall diſcover and take any of the pro- 
ſcribed Perſons. Now, where a Man ſtands ac- 
cuſed by Proclamation, and his own Life is there- 
by concerned, and a Reward is propos'd for any 
of the Conſpirators diſcovering and apprehend- 
ing the others, it is a hard Matter to admit any 
one that acknowledgeth himſelf guilty of ſuch 
a Crime, to prove a Priſoner guilty of that Crime 
under thoſe Circumſtances. Beſides, my Lord, 
I have known this Gentleman, and tho* he may 
have had an Eſtate, yet ſince I have Reaſon to 
ſuſpect, and perhaps it may be very well known, 
that the Fortune he had is laviſhed away; to 
make up that Damage, he may be tempted to un- 
dertake this Way of Swearing. So I think he 
cannot be a good Evidence, and I hope your Lord- 
ſhip will think ſo too, and that he is to receive no 
Credit or Countenance before an honeſt Jury, as 
I doubt not theſe Gentlemen are that are to 
try us. 

L. C. J. Mr. Charnock, do not miſtake your ſelf, 
he is to have no Reward by the Proclamation un- 
leſs he had come in voluntarily, and apprehend- 
ed one of the others ; for only thoſe that appre- 
bend any of the Perſons named in the Proclama- 
tion, are to receive any Part of the Reward, not 
any of the Witneſſes againſt any of them; the 
Reward is for the Apprehenſion, whether they 
be found guilty or not guilty. | 

Char. But ſtill, my Lord, he cannot be a good 
Witneſs, for it looks as if he was a Man that 
was willing to have become an Evidence, becauſe 
we, whom he has accuſed, particularly my ſelt, 
were permitted to be taken, and then in the mean 
while he ſeems to withdraw, only that he mio ht 
be taken as a Colour, For my Part, I know not, 
but that it may be a Contrivance of his own, to 


be colourably taken up, becauſe he is fo willing- 


ly an Evidence, as the Jury may perceive he is. 
J. C. J. It is certainly a very hard Matter, if 

not impoſſible, to diſcover Crimes of this Nature, 

if the Accomplices in thoſe Crimes ſhall not be 

allowed to be good Witneſſes agaiaſt their Fellow- 

Conſpirators, 
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charnoct. My Lord, I muſt ſubmit to the Judg- 
ment of the Court that he is a legal Witneſs, 
But tho? I ſhall not preſs upon the Legality, yet 
1 muſt ſay he is not a good Witneſs for all the 
Reaſons that I have urged. Lo - 

J. C. J. Nay, he is a very good Witneſs, if he 
be a legal Witneſs ; but the Credit of what he 
ſays, as in all other Caſes, mult be lefr to the 
Jury, who are Judges of the Matter of Pact, and 
the Credibility of the Witneſſes. 

Char. My Lord, when Perſons will own them- 
ſelves guilty of joyning in ſo barbarous a Crime 
as we ſtand indicted for, and accuſed of, ſure 
there will be little Credit due to their Teſtimony. 

L. C. J. His Credit muſt be left to the jury, 
who are the Judges of it; now if you will ask 
no Queſtions, I muſt ſpeak to the reſt; Mr. King 
will you ask him any Queſtions ? 

Char. I ſpeak this only ia general; but J have 
ſome Remarks that I have made upon the Evi- 
dence that has been given, out of which, when 1 
have told you of them, Queſtions may ariſe, which 
it may be fit for me to propoſe, and I ſhall de- 
fire your Lordſhips Leave accordingly. 

L. C J. Look you Mr. Charnack, you ſhall be 
heard all that you have to ſay, when your Time 
comes for your Defence, and to make what Ob- 
ſervations upon the Evidence you pleaſe. But the 
Matter is now, whether you will think fit to croſs- 
cxamine the Witneſſes that are produced for the 
King, or to ask them any Queſtions, 

Char. My Lord, I have taken ſome Notes of 
what has been ſaid, and I deſire I may make the 
beſt Uſe of them that I can. 

L. C. J. You may make what uſe you will of 
your Notes, and make what Obſervation you will 
to make any Queſtion you ask intelligible. 

Char. My Lord, Capt. Porter in his Evidence 
hath ſaid, That this Conſpiracy was in the latter 
End of February. Now 1 apprehend his Oath is 
not valuable upon this Indictment, becauſe the 
Offence is laid the Tenth of February, and ſo his 
Conſpiracy that he talks of, was after the Time 
laid in the Indictment. 

L. C. J. I believe you miſtake him, Sir. 

Mr. Att. Gen. If he pleaſes to ask him, I ſuppoſe 
he will find himſelf miſtaken. | 

Capt. Porter. My Lord, I ſay the latter End of 
January; if I ſaid February I miſtook. 

L. C. J. And ſo it muſt be; for the two and 
Twentieth of February, was to have been the ſecond 
Time for the Execvtion of the Deſign, and ſeye- 
ral of the Conſpirators were taken the next Day. 

Char. My Lord, I deſire Capt. Porter may be 
asked, where it was, and when, that I brought 
Sir George Barcley and Mr. Holmes into his Com- 
pany ? 

Capt. Porter. It was the Beginning of February, 
at my Chamber in the ſame Houſe where Mr. 
Charnock lodged, and I was then Sick of the Gout. 

Char, My Lord, I declare it, I know nothing 
of it. Then he ſays we had ſeveral Meetings, 
1 at three ſeveral Taverns; by what 

can obſerve, there is no Time at all, nor at any 
of thoſe three Places that there was any Sort of 

Conſpiracy for the Aſſaſſinating of the King. 

L. C. J. Yes, He ſays, that you met at thoſe 
Places, where you did conſult about Aſſaſſinating 


of the King, and the Ways and Methods how 


it ſhould be carried on, and that you was at thole 
Conſults; for Mr. Attorney asked him particu- 
larly, Whether you that are the Priſoners were 
ny! RL Q io EEE 
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Char. He ſays, that we met at the N head 
Tavern in St. James . Street, where it was agreed 
that he and Xnightly ſhould go and view the Ground, 
to ſee which would be the moſt convenient Place : 
and that they came the next Night to give an 
Account according to our Deſire. Now, my Lord, 
I was there at Dinner, and Capt. Porter did come 
in at Night; and it you do remember, Captain, 
you could not pull off your Boots well, and com- 
plained of the Gout, and was very peeviſh; and 
ſaid you had been at Mortlact, and had met. with 
a Friend there; that is all that I know, There 
was Capt. Xing and Mr. Knightly indeed; who 
ſent for ſome other Cloaths, but it cannot be 
pretended that there was any Crime tranſacted at 
that Time; for you cannot imagine, that I would 
have to do in any ſuch Matter amongſt Porters 
and Meſſengers that were to go on common Er- 
rands* 

L. C. J. I will only put you in a right Method; 
You may ask what Queſtions you will now ; but 
you are not to make your Obſervations upon the 
Witneſſes to the Jury till the King's Evidence be 
given, for then your Time will come for your 
Defence. | 

Char. My Lord, It may be 1 may forget then 
what may be proper for me to inſiſt upon. It 
your Lordſhip would pleaſe to allow me a Solli- 
citor to put me in Mind, I ſhould be the better 
able to manage my ſelf. | 

L. C. J. You may be helped by your Notes; 
but you have been told over and over, we can 
allow no Sollicitor. | 

Char. My Lord, Captain Porter ſays, I told him 
there was ſuch a Commiſſion brought by Sir George 
Barcley from King James; he ſays indeed, I told 
him I never ſaw it; and I do not know how | 
could, becauſe I do not believe there ever was any 
ſuch, and it is improbable there ſhould be any ſuch. 

L. C. J. Mr. Charnock, I would not hinder you 
from ſaying any Thing that wonld be proper for 
your Defence, nor will interrupt you when {your 
proper Time comes. 

Char. My Lord, what I ſay is as to what Cap- 
tain Porter has evidenced, and I would make Ob- 
ſervations upon one Part of the Evidence after 
another, as it is given. 

L. C. J. But that is not regular, according to 
the Courſe of Evidence, and will introduce a 
Confuſion. You may ask any Queſtions of the 
particular Witneſſes, as they are in order, if you 


will; but your Obſervations, as to your own De- 


fence, you muſt defer, till the Witneſſes are heard, 
that fo the Evidence may be entire, and your De- 
fence entire; therefore if you will ask him any 
Queſtions, ſay ſo. 

Char. No, my Lord. ; 8 

L. C. J. Then Mr. Xing, will you ask him any 
Queſtions? | | | 

King. Captain Porter, Did I mention any Thing, 
or was there any Diſcourſe. when you and I, and 
Mr. KXnightly, as you ſay, went out to view the 
Ground about killing the King ? | ; 

Capt. Porter. The Day before we went, we di- 
ned together, and it was at the Naggs-head, and 
he asked if I was to meet Aightly, and go and 
view the Ground, in order to ſettling the Deſign, 
which was then talked of, and confulted about; 
and Captain Xing deſired to go with us, and we 
lay at — and when we were about 
it, we diſcourſed ſeveral Times of the Nature of 


the Place; and Captain Xing did not approve of 


the Place on this Side the Water, but — 
N un den - 
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Ambuſcade better which was to have been on the 
other ſide the Water. | 

J. CJ. Will you ask him any more Queſtions ? 

Ring. No, my Lord. g 

L. C. J. Well then, What ſays the other Man, 
Keys? Will he ask him any Queſtions? 

Keys. My Lord I have had no Body to adviſe 
me, no Council; I was only a Servant to Captain 
Porter. | 

Mr. Att. Gen. If then they have done with him, 
before he goes, 1 deſire to ask him one Queſtion. 
What Diſcourſe, or Treaty, or Conſultation about 
this, or ſuch like a Matter, there was the laſt Win- 
ter, and between whom ? | 

Capt. Porter, There were ſeveral Meetings and 


Conſultations the laſt Winter between Capt. Char- 


noc k, Sir William Perkins, and my ſelf, about ſuch 
a Thing; and we Thought that the quickeſt Way 
to bring in the King, and reſtore him to his Crown, 
was by knocking King Wiliam on the Head ; and 


there were ſeveral Meetings about the Ways ot 


doing It. 

Mr. Att. Gen, Who elſe were there at thoſe 
Meetings? | 

Capt. Port, There were ſeveral others in Com- 
pany. 

Mr. Att. Gen. But the Meaning of my Queſtion 
is, who of the Priſoners. 

Capt. Porter. I cannot remember any but Capt. 
Charnock, | 

Mr. Att. Gen. Pray will you acquaint us with 
the Reaſon why it was not done at that time. 

Capt. Porter. We wanted a Commiſſion from 
France, which we thought was a neceflary Au- 
thority for us to act by. 

Mr. Att. Gen. You ſpeak of a Liſt that was 
brought you again from Charnock, with the ad- 
dition of thoſe Names that were his Men; pray 
at that time was there no Diſcourſe about a par- 
ticular Gun that was ſomebody's, and that one 
in the Company was to have, to be employed in 
this Service? 

Capt. Porter. My Lord, I ſaid, I had a Muske- 
toon that carried 6 or 8 Bullets, that Capt. Pen- 
dergraſs, who was one of the Four out of my 
Quota, that was to go with Sir George Barcley, 
ſhould have if he pleaſed. 

Mr. Att. Gen. Capt. Porter, I would not lead 
you, but were there any particular Directions gi- 
ven? and what touching the particular Imploy- 
ment of that Gun? 

Capt. Porter. I remember I told Capt. Pender- 
graſs, if the Coach made any great haſte to get 
away, he might eaſily hinder that by killing, or 
laming one of the Horſes with that Gun. 

Mr. Att. Gen. Pray recolle& your ſelf, Sir, was 
King, the Priſoner at the Bar, preſent at that 
Diſcourſe ? 

Capt. Porter. Capt. King was then in my Room 
at Maiden-lane, where I then lay, being removed 
from my Lodging at Norfoik-ſtreer. 

King. Do you ſay that I heard any ſuch Diſ- 
courſe ? 

Capt. Porter. I cannot ſay you heard it, but you 
was preſent then. 

Mr. Att. Gen. Was there not ſome Diſcourſe 
about a Defect of the Numbers that were appoint- 
ed, and expected to join in this Thing. 

Capt. Porter. My Lord, I told you I wanted a 
Man, and that was Kenrick, who had his Arm in 
a String; and Mr. De la Rue brought one that I 
knew not, and ſome of the Company went to the 
Bue-Poſts to tarry there whillt came to them, 
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and Capt. King was preſent when the News was 
brought us of the Diſappointment, and then | re- 
ſolved to go out of Town. 

Mr. At. Gen. The next Witneſs, My | ord, that 
we call is Mr. De la Rae, and we dehre he mas 
be ſworn, , Which was done. | 

Mr. Sol. Gen. Mr. De la Rue, we would deſire 
you to acquaint the Court and the Jury, wh: 
you know of any Deſign or Conſpiracy to Afi. 
ſinate the King, when it began, how it was car- 
ry'd on, and by whom, and by what Methods. 

Mr. De la Rue. My Lord, this Conſpiracy bath 
been carrying on a great while, tor ſome Years. 
And it originally came from Col. P2rkey, eſpeci- 
ally as to my Knowledge of it; and that was 5 
or 6 Years ago, at St. Germains, When | was 
there: He propoſed it to me, and nid be world 
propoſe it to my Lord Melſort, who was Kits 
Fames's Secretary in Fance. Two Years after, 
he came over into England, it was a little before 
the Buſineſs of La Hogue, and he would have had 
me come over into England with him; upon which 


1 applyed my ſelf to my Lord Afelſort, to know 


whether 1 ſhould come over hither yea or no: 
My Lord Melfort adviſed me to ſtay there a while, 


for, ſaid he, you will find there is ſomething x 


doing which will pleaſe you. But nothing heing 
done, after that I came to England, and ſuſſered 
a very tedious Confinement here. I became ac- 
quainted with Mr. Charnock and Capt. King abroad; 
I have been with Mr. Charnock, Mr. King, Mr. Por- 
ter, Mr. Goodman and Col. Parker, here in Town 
ſeveral Times, and at ſeveral Places. And now! 
come to what was a doing the laſt Year. In the 
Months of January, February, and March, till the 
King's going to Flanders, there were ſeveral Con- 
ferences, and Conſultations about this Matter, be- 
tween Sir William Perkins, Capt. Porter, and others; 
I cannot ſay that ever I was in Company with 
Goodman at that Time, when we talked of any 
Thing of this Nature. But Capt. Charnock carricd 
me to Sir William Perkins, whom I had never ſeen 
before, to the Aitre- Tavern in St. James's Market, 
and there I was asked if I would be concerned in 
the Eaſing us from the Yoke that then lay upon 
us. I asked which way it was to be done, for [ 
could not underſtand what was meant, but the 
taking off the King, and therefore I asked which 
Way it was to be done. Then they asked me, 
whether J knew where Capt. Sow lived; and they 
imployed me to go to his Lodgings, and appoint- 
ed me to meet them at the Srar-Tavern in Whote- 
Fryars. They were there before me, when I had 
met with the Captain, and brought him thither ; 
but that they thought not a fit Place to conſult 
in, and therefore they went to Bromfield's Coffee- 
houſe, and there they did talk ſomething of it; 
but they took one another aſide, and talked pri- 


vately among themſelves, which I took ſome Ob- 


ſervation and Notice of; and upon Enquiry [ 
was told it was becauſe there was an Old Gentle- 
man in the Company, whom they did not care 
to acquaint with any Thing of the Matter, be- 
cauſe he was too Old to have any Hand ia it, 
and they would acquaint none with their Reſo- 
lutions, but thoſe that were to be Actors in the 
Deſign. My Lord, I was not often in their Com- 
pany after that, but I heard from Time to Time, 
how Matters went on, and J heard from Capt. 
Porter particularly, that they had been at Turn- 
ham-Green and liked the Place very well, and 
that the Deſign was to take the King off, or elſe 
to hurry him away to Rumney-Marſh alive, and 
carry him into France, | Char- 
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1 Surely this is not any Evidence, be- 
cauſe Captain Porter only ſpoke of it, and it is by 
Hearſay, and we are not concern'd what other Peo- 


f. 8 
3 Gen. Pray who was in the Room, when 


opoſals were made ? | : 

P is What Propoſals do you mean, Sir ? 

My. At. Gen. At the Tavern in St. James's-ſtreet. 

De la Rue. At the Coffee-houſe there was a little 
Talk of it between themſelves ; but they would 
not talk much, they ſaid, becauſe there was an 
old Gentleman there, who was too old to engage, 
and they would have none but Actors ; that | un- 
derſtood to be the Reaſon why they talked one 
with another ſo : But I taking Notice of their Pri- 
yacy, whenever I asked Charnock of it, he referr'd 
me to Captain Porter. But withal he told me ſe- 
veral Times, that he believed it would come to 
nothing. The Deſign was to carry the King alive 
into France, if they could ; if they could not take 
him alive, then to aſſaſſinate him, and pretend it 
was done by a Random Shot. He told me alſo, 
they had ſent to King James for a Commiſſion to 
execute this Matter, and to authorize them to 
carry the King into France, if they could take 
him ; and then if they could not, they agreed to 
excuſe themſelves, as I ſaid, by pretending that he 
was killed by a Random Shot. It ſhould ſeem (as 
I underſtood) the Commiſſion was delay'd a long 
Time, and then they reſolyed to execute'the De- 
ſign without a Commiſſion ; and within a few 
Days before the King was to go to Flanders, I 


was told, all was ready. But then they wanted a 


Ship to carry him off when they had taken him ; 
and there met at the Roſe Tavern, as I remember, 
Captain Porter and Sir William Perkins; but I can- 
not tell whether Mr. Charnock was there or not. I 
asked them if they had concluded upon the Mat- 
ter ; they told me, it was concluded upon, and as 
I remember, they told me Captain Charnock, or 
Robinſon, (for he went by both Names) was to have 
a Recommendation to ſome Body at Deal ; and 
there they were to hire a Veſſel, and I was asked 
whether I would go with him: I told them, I 
would. But then the King weat a little after for 
Flanders; and they had no Time to compleat the 
whole Affair, and ſo the Buſineſs was put off, till 
the King's Return this laſt Winter. | 

Mr. At. Gen. Well, What ſay you to any Thing 
ſince ? 

De la Rue. This Year in the Months of Novem- 
ber and December, Mr. King, the Priſoner at the 
Bar, told me, that there would a Major General 
come over from France, and that there was a Man 
of Quality about the Town, that offered to diſ- 
burſe two or three Thouſand Pounds, if King 


James would give Order for it: And this was, 


as I ſuppoſe, to buy Horſes to be engaged in this 
Matter, and he would tell me more a while af- 
ter, A Month or two after, he told me-he was 
out of Money about it, which could not be had : 
I was brought in by Captain Porter, and they com- 
municated this to me, about the latter End of Ja- 
nuary, or the Beginning of the Month of February; 
they told me there was a Major-General come over 
from France, and there were a great many People 
come over beſides; and there would be ſomething 
ſpeedily put in Execution, which would be for the 
King's Service, 

L. C. J. Who told you this? 

De la Rue. Captain King, the next Time I ſaw 


him, he told me he wanted a Saddle with Holſters, 


it was the 7th of February, on Friday Night, for he 
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was to go out of Town with ſome Friends, about 
ſomething in Order to this Affair, he deſired me 
to lend him one; but I had none, | told him, but 
I would write to Captain Porter, to procure one 
for him; and he told me he was to go with Knight- 
ly, Durant, and others, to ſee whether the King 
went to Richmond or to Hounſlow ; becauſe they 
were told, the King had altered his Journey from 
Richmond to Flounſlow. He afterwards told me. 
he went out with his Friends, and the Sunday 
Morning he comes to me, and told me, there 
was the rareſt Place for the Execution of the De- 
ſign againſt the King, that was poſſible to be 
thought of; if they ſhould have ſtudied never ſo 
long, and deſired a convenient Place, they could 
not have had ſuch another. It was within a Quar- 
ter of a Mile of the King's Houſe at Richmond, in 
a Lane that leads to the Houſe, and ſo narrow, 
that the Officers and the Guard could go but very 
few a-breaſt, hardly broad enough for a. breaſt ; 
and there was to be an Ambuſcade behind the Park 
Pales, and the other Side was the River ; and, 
ſays he, we will have all the Pales ſaw ed ſo far, 
that when the King's Coach comes into che Place, 
the Pales ſhall be broke down, and we will have 
a Parcel of Horſe ready, that ſhall be ſure co do 
the Work with the Guards; and when we fire, 
tbey ſhall taxe Notice to make their Attack. Du- 
rant deſires to command this Party; and they were 
to be dreſſed in Country-Men's Habit, that they 
might the leſs be taken Notice of: And he ſaid 
Io or 12 Men on the other Side would beat 100 
of the Guards in that Conſternation, eſpecially 
we having the Park Pales before us to defend us. 
He asked me if I would be one of the 4 mbuſcade, 
I told him, I had rather be one of thoſe -1 Horſe- 
back to ſecure the Retreat, and I wuu'd rather 
attack the Guards. It was late, and fo N and I 
went Home; and the next Day] went to ſee Cap- 
tain Porter, when he was ill of the Gout. This 
was Sunday, the gth of February; we did go to Por- 
ter, and he was in his Chamber, and two or three 
more, and they were talking of indifferent Things: 
He asked for Captain Charnoct, and they ſaid he 
was gone out; but he takes out Captain Porter into 
the Yard to talk with him by himſelf; and what he 
ſaid to him, I ſuppoſe was to tell him what he had 
told me before: Says Captain Porter to him, I 
have taken care of a Horſe for you ; we will ride 
out on Tueſday next to ſee the Place. Mr. Porter, 


and Mr. King, and, as I was told, Mr. XI, 


went to Knightsbridge, and lay there all Night; and 
the next Day they went out of Town to view the 
Place. I was at Porter's Lodging on the Monday, 
but I was told there by Keys and his Landlady, 
that he lay that Night at the Swan at Knightsbridge, 
and was to go out the next Day. On the Tueſday 
Morning I was coming back from Kenſington, which 
was the 11th of February, and when | was coming 
along the Street I met with Xeys, and /ask'd him 
where he was going? ſays he, I am going to Sir 
William Perkins with a Lerrying Trumpet; for it 
ſeems he was raiſing a Troop of Horſe, as Porter 
told me afterwards; and within a little Time af- 


terwards, I ſaw Captain Porter at the End of Nor- 


folk-ſtreet, and he told me they would all be to- 
gether at the Nagg's-head about 7 or 8 a Clock. 
I went, and expected to be admitted, and asked 
it Captain Porter was there; they told me he was 
above, but there were ſeveral other Perſons with 
him; and there was a Coach at the Door which had 
brought two Scorch Gentlemen, of which I thought 
Sir George Barcley was one, whom J heard = be in 

own. 


Iy Mr. Xing. 


Town. I deſired to ſpeak with Captain Porter; 
they told me he was buſy above in Company, and 
could not be ſpoke with; by which I ſaw they 
were not willing that I ſhould come there amonglt 
them, which I took very ill. Captain Ag came 
out to me, and was talking with me at the Door, 
and Captain Charnock comes with another to the 
Door in a Coach: I ſaw him, but when, I ſuppoſe, 
he perccived me, he pulls himſelf back into the 
Coach, as if he had no Mind to be ſeen ; but find- 
ing he could not avoid it, he comes out, and asks 


me if 1 would not go up ſtairs into the Company: 


I told him, No, I hear they are buſy, and becauſe 
I was not invited up at firſt, 1 would not trouble 
them. I was then thinking of going to my Lord 
Shrewsbury's Office immediately, to get ſome Meſ- 
ſengers immediately to apprehend them; but then 
I thought I had not enough to diſcover their In- 
tentions, and make it out againſt them, but I 
ſhould have, one Time or another. I did not ſee 
Captain King till Saturday afterwards at 12 a Clock, 
and I was then at Charneck's Lodging, to ſee whe- 
ther he was gone out, that I might be able to give 
the King the better Account; they told me, he 
was at the Blue Poſts in Spring Garden: I would not 
goand dine there, but went home, and afterwards 
went thither; and Xing, told me, the King did 
not go out that Day; I told him that I heard ſo, 
and would come and ſee them after Dinner. At 
this Meeting at Spring Garden | ſaw Keys was one, 
and Kenrick,, and Sherbourn, and —_— and two 
that I did not know. This was Saturday the 15th. 
On Sunday the 16th, I met Mr. King at St. Fames's- 
ſtreet, and we went thence to the Dog Tavern, and 
there we ſupped together, and he told me Sir 
George Barcley had brought over Sixteen of the 
Guards, and two Officers, and a Brigadier, and a 
Sub-Brigadier ; and he told me the Day before, 
that he knew ſome of them, and was going to meet 
them; for they were en Cachet, as he called it in 


French, and did not ſtir abroad without Leave, 


and were ſubſiſted at the Rate of 45. a Day, as the 
Guards were here. He told me, he had been 


lately with them a Drinking. I asked him whi- 


ther they went; he told me, to the Bear Tavern 
in the Strand; and he told me, Mr. Charnock and 
Captain Porter had ſeveral Conferences with them, 
to contrive how to take off his Majeſty, to 
Murder and to Aſſaſſinate him. And he told 


me 


Charnock. My Lord, I deſire he may be ask'd, 


whether he was at the Bear-Tavern with theſe 
Men. 

L. C. J. What he ſays about this Matter, is what 
Ning told him. 

Char. That is not Evidence, my Lord. 

L. C. J. That is true, not to affect you, but on- 

De la Rue. Captain Xing told me beſides, that 
Mr. Charnock did not argue like a Souldier, and re- 
flected upon him for it; for he ſaid, he ſeemed to 
deſire to have his Poſt in as little Danger as was 
Poſſible, And for Mr. Porter, he did not approve 
of him; for he told me he had as much Fat in his 
Brains, as he had in his Body. I remember thoſe 
Words he ſaid; and that what he and Durant 
had propoſed, was rejected, that was about the 
Ambuſcade: For it was ſaid, that after all their 
Conſideration, Sir George Barcley was not ſure of 
Horſe enough to carry them off afterwards; 


wherefore they reſolved to Aſſaſſinate his Majeſty 


in the Lane coming from Brentford to Turnham- 
Green; and Sir George Barcley was to command 
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Eight Perſons to aſſault the King, and thoſe that 
were in the Coach; and Mr. Charnock was to at- 
tack the Guards in the Rear; and one Rool wood, 
with a Party that came from Fance, and Captain 
Porter, in two Wings, were to attack the two 
Sides of the Guards. I remember on Sunday Night 
I asked him if he had a good Sword, for I wanted 
one; and I ſaid to him, Where is your Sword— 
Cutler? He told me, On the other Side of the 
Way; and he was ſent for to bring a good Sword, 
and I choſe one that was but a little Blade, which 
he thought would do beſt, and was ridiculing 
Captain Charnock's Sword, as being too broad, 
and of three or four Finger's Breadth. I liked 
his Sword, and ſpake to the Man to get me one 
like his; and he ſaid a Tueſday, that he had ſent 
him to my Lodging, but I had not ſeen him. On 
Tueſday, the 18th of February, I went to him, and 
asked him, whether I ſhould ſee him in the At- 
ternoon? He told me, No; for he was to yo 
out with Xnightly to buy Arms. Shall I ſee you 
then at Night? ſaid I. I cannot tell whether 
you can or no, ſaid he. I cannot remember any 
Thing more that paſſed upon the 18th. But ! 
ſpoke to Mr. Charnock, whom I met near his 
Lodging in Norfolk-ſtreet, and deſired to have a 
Word with him towards the Water-Side : Jas. 
ked him, how the Matter in hand went? Says 
he, I find People that were ſanguine, and hot, 
and forward, are now grown cold: I believe the 
King has Notice of it, and the Thing has taken 
Air; for he has not been abroad a good while. 
He was not abroad on Saturday, as he uſually 
does go; and I hear, that upon Friday Night it 
was agreed in Council, to take up ſeveral Peo- 
ple. Said I, Does the Buſineſs go on? No, ſays 
he, I believe it is off, becauſe we apprehend the 
Thing has taken Air ; beſides Things of ſuch a 
Nature are not to be communicated to ſo many, 
nor delayed, both which are very dangerous; 
not above Three People ſhould know of it. Said 
I, How then would they get enough for the Ex- 
ecution'? If they be not acquainted with the 
Deſign, they will never engage. Well, ſaid he, 
believe they are quite off of the Thoughts of 
it; but you may depend upon the main Bnſi- 
neſs, that will be very ſpeedily, which was the 
Landing of King James. While I was talking, 
comes Bryerly from Captain Porter ; and after him, 
came Captain Xing in a Coach, and asked me, it 
I would go Home with him? I told him, No, 
I was not going Home, but was going into White- 
Fryers, and I took my Leave of them; and no- 
thing paſt more, that I remember, at that Time. 
On Wedneſday Morning I went to Capt. Charnocl's, 
thinking to learn ſomething how Matters went on; 
but he was cloſer, and more reſerv'd than before. 
I asked him to lend me a good Sword. He ſaid, 
he had none, but Mr. Porter had a good broad 
flaming Sword, which I thought to be the Sword 
that Capt. Xing mentioned to be his: And we had 
little Talk that Day; for I had Buſineſs to do, and 
I left him pretty ſoon on the Wedneſday. Next 
Day after, I went to Captain Porter's Lodging, 
who was removed from Norfol . ſtreet into Maiden- 
head. lane, to one Brown a Surgeon's, and very few 
People knew where he was, but thoſe that were 
of the Party in this Buſineſs; and I went into 
another Room, into the Dining-Room, becauſe his 
Room had not a Fire, and hecame in to us, and 
I told him what I had heard from Mr. Charnock, 
that the Thing was quite off He told me, he 


heard nothing of it, but found all People that 


were 
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were concerned, 4s reſolute for the Execution of 


it, as ever they were. >) 
"Char. My Lord, he ſpeaks of what Cant. Porter 


told him; that is nothing to me. 

L. C. J. No, it is not, nor will it ever be ur- 
ged againſt you; it is but Hear-ſay from another, 

Ir. 

woe fr I ſtay'd there but a ſhort Time: 
But Captain Charnock, ſince you ſpeak of this Mat- 
ter, 1 only ſay, I told Captain Porter what you 
told me, that you thought they were off of the 
Buſineſs, and that it had taken Air; and I asked 
him what he thought. Says he, I know nothing 
of any Alteration ; I believe they are as reſolute 
as ever they were: Por they fully purpoſe, that 
if the King goes abroad on Saturday Morning, we 
will have all ready. And he told me how 1t was to 
be done. He deſired me to lie with him on Friday 
Night, that we might prepare every thing againſt 
the next Day: But I could not do that; and 
therefore he hid me ſend at Nine, or thereabouts. 
I told him I would he at my Lodging about that 
Time, if he would ſend to me, to be ſure about 
Seven or Eight a Clock in the Morning. About 
that Time in the Morning Captain Porter ſends to 
me again; a Servant-Maid came to me, for the 
Black that uſed to attend him, uſed only to go 
abroad at Nights, and was not ſeen to go in and 
out a Days, for Fear of being taken Notice of; 
becauſe, as I ſaid, none but thoſe that were of the 
Party knew that he lodged there. I dreſs'd my 
ſelf, and went to Captain Porter's Lodging. He 
was in Bed, but preſently he riſes, and told me 
in French, Toutes Parties ſont preſts, All things are 
ready: And when he was up, he put on his 
Boots; and by and by, in comes Mr. Kenrick, ; 
and after him, in comes Mr. Keys; and after 
him, Mr. King and Mr. Pendergraſs : And Captain 


King takes Mr. Porter into another Room, and 


there they were whiſpering a while, but I did 
not hear what they ſaid; but Xing told me after- 
wards, he did not obſerve that I was in the other 
Room. The Queſtion then was asked of Cran- 
bourne, When he ſaw Sir George Barcley ? He ſaid, 
he juſt came from him: And then Captain Por- 
ter takes a Pen and Ink, and writes down a Liſt 
of the Perſons that he was ſure of, and puts me 
down firſt, What, ſays Mr. Pendergraſs, are you 


the Captain? I told him, I believed I was in be- 


fore the reſt of the Company that were there. 
Then Captain Porter ſends Mr, Cranbourne with the 
Lift to Captain Charzock's Lodgings; and in the 
mean Time, when Mr. Cranbourne was gone, Capt. 
Porter told me, that Mr. Pendergraſs was to be one 
of the Eight under Sir George Barcley, that were 
to Aſſaſſinate the King, and now, ſays he, | am 
going to lend him a Gun that will carry ſix or 
eight Bullets. Says Captain Xing thereupon to 
him, I hope you will not fear to break the Glaſs 
Windows. No, ſays he, I will have a Hand or a 
Finger in the Buſineſs, By and by came in News, 
that Chambers, one of the orderly Men, as they 
called them that lay at Xenſington to give Intelli- 
gence, had ſent Word that the King was to go 
abroad, and the Guards were gone out, Durant 
was to ſtay laſt, to ſee when the King went out. 
Chambers had been there all the Week. Mr. Cran- 
bourne came back, and told Captain Porter, that 
Chambers had ſent to Captain Charnock, that the 
King would go out that Day. At which all the 
Company ſeemed joyful, Captain Porter told me 
likewiſe of ſeveral Diſappointments that they had, 
— — Time, and as to Men; particularly 
OLIV, 
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that one Major Lowick had engaged to bring two 
Men, and that one of them had told bis Wite, 
that he was to mount for King James's Set vice; 
and ſhe went and cried after him when he 


went to the Coffee-houſe; and fo he was forced to 


abſcond, and ſo we loſt three: And alſo told me, 
that Kenrick ſaid he had broke his Arm; and 
when Captain Porter asked for Sherbourne whom 
Kenrick had talked of, he ſaid he asked ſo many 
Queſtions that he qurſt not truſt him; fo that 
they had loſt Five or Six in the whole: And 
there was one Plowden that they were diſappoint- 
ed of beſides, whom they had very much reckon'd 
upon. When Mr. Crarbeurne brought back the 
Liſt that Captain Porter ſent to Captain Charnock, 
there were added to it ſeveral Names, which 
Captain Porter ſaid were the Names of the Men 
that were to be under Captain Charnock, and that 
it was his Hand; and at the Bottom there were 
the Letters R. C. which I thought ſtood for Ko- 
bert Charnock. The Names made up about ſeven» 
teen or eighteen: 1 told him, I thought there 
had been more. He told me, there would have 
been more, but that they were under ſome Diſap- 
pointments, as I told you before. He asked me to 
get him ſome Men to ſupply the Defect, and I 
ropoſed ſome Names, to make him believe I was 
earty 1n the Buſineſs: We agreed to go to the 
Blue-Poſts in Spring-Garden, and | went under Pre- 
tence to get the Men, and came and told them, 
I had got them, and1 found Mr. Pendergraſs there, 
and I took Mr. Keys thither, and Mr. Porter ſent 
Mr. Cranbourne to Captain Charnock ſeveral times; 
by and by Word was brought that Chambers had 
ſent Word, the King would not go abroad that 
Day; upon which they all look'd very blank: 
And Keys came two or three Times in, and 
went out again; he was ſeyeral Times up and 
down, at laſt he came and told us, the Guards 
were returned from Richmond foaming ; and he 
went down again to learn further Intelligence, 


and within a little Time came and told us, the 


King's Coach was returned to the Mews Gate, and 
the People very much wondred what ſnould be the 
Reaſon, that the King did not go a Hunting for 
two Saturdays together as he uſed to do. They 
ſeemed to be in a very great Conſternation at this 
News, and Captain Porter ſaid he reſolved to go 
out of Town, and asked me if I would go: I told 
him, No; I had a Suit in Doftors Commons, and I 
would go to my Proctor and Lawyers to conſult 
about it. Then he asked Mr. Pendergraſs to go 
with him, which he agreed to do; and Captain 
Porter ſent Keyes up to give the reſt of the Compa- 
ny an Account, that there was no Occaſion for them 
then, and ſo they diſperſed. 

Charnock. Did I go out of Town can you tell? 

Mr. De la Rue. Now you put me in mind, Mr. 
Cranbourne brought a Meſſage from you about that 
Time to Captain Porter, that Sir George Barcley de- 
ſired to ſpeak with him at his Lodgings. Captain 
Porter was then apprehenſive of Baylifts meeting 
with him; and, ſays he, he knows this, I wonder 
he would not come to me: But he did not go to 
him, but reſolved ſpeedily to go out of Town ; 
and Keys was to give an Account where he was 
in the Country, that if Occaſion was he might be 
ſent for. This is all I can at preſent recolle&, 
only, I beg your Pardon, I remember, there were 
ſeyeral diſloyal Healths drunk in the Company, 
at ſeveral Times, as the reſtoring the late King, 
the Health of the Prince of Wales, the late Queen, 


and the French King; and particularly, I remem- 
D ber, 
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ber, when the News of the Diſappointment was, 
Mr. Porter took an Orange in his Hand, and ſquee- 
zed it, and gave it into the Hand of the next 
Perſon to him, whom he drank to, and began a 
Health to the Squeezing the rotten Orange ; and 
f1id, Though we are diſappointed one Day, 1 hope 
to have another : And Keys was at Dinner with 
them all the Time, and every Body drank it, I did 
not ſee any Body refuſe it, but it went from one 
to another quite round. : 

Atr. Att. Cen. Pray, Who were there at that 
Time ? 

De la Rne. All the Company pledged the Health, 
and Mr. Keys was there. 

Charnock, Pray was I there ? 

De la Rue, No. 

King. Was I there ? : 

De la Rue. No, there were none of the Priſoners, 
but Mr. Xeys, who belonged to Mr. Porter's Party; 
Mr. Xing for his Part belong'd to Sir George Barcley's 
Party. 

2 Att. Gen. My Lord, before we go to another 
Witneſs, I deſire to kao whether the Priſoners 
will ask this Witneſs any Queſtions 

Char. You ſay, there was a Note of Names ſent 
by me to Captain Porter, Pray do you know my 
Hand writing. 

De la Rue. I cannot ſay, I have ſeen you write, 
or that I ſaw you write that; but I have ſeen your 
— ſeveral Times, and I believe it to be your 

and. 

Char. Why ſo, have you any of my Writing? 

De la Rue. I have received ſeveral Notes from 
you, which I believe are your Writing. 

Char, But you do not ſwear, that they were my 
Writing, or that this was my Writing. 

De la Rue. I tell you, you have ſent ſeveral Notes 
to me at ſeveral Times, and you have owned 
the Meſſages came from you, and I do believe 
it was your Hand-writing, becauſe it was like the 
reſt: And Captain Porter told me, it was your 
Hand-writing. 

Mr. Att. Gen Pray did Mr. Keys uſe to ſit down 
at Table with Mr. Porter ? 

De la Rue. Yes, in all Companies he was treated 
as familiarly as a Companion, and no Ways as a 
Servant; and dined and ſupped at the ſame Table 


with the reſt. 


Mr. Att. Gen. What was done after that the 
News was brought of the King's not going abroad, 
and Captain Porter reſolving to go into the Coun- 
try? 

De la Rue. When Captain Porter was gone, the 
Company broke up; and away goes I to Captain 


Charnock, to ſee him, about Four of the Clock in 


the Afternoon. When I came there, his Land- 
lady told me there was a great deal of Company: 
But I deſired her to go in, and tell him that I was 
there. She did fo ; and he ſent and deſired me to 
come in. I did fo, and I ſaw ſeveral Perſons there. 
There was one Douglas, and one Trevor, and four 
Troopers of my Lord of Oxford's Regiment, and 
a Trumpeter that was his Servant in Jreland, when 
he was a Captain in Parker's Regiment; I know 
Captain Charnock was a great Croney of Parker's, 
and he ſent Letters by me to him: I have ſeen 
ſome of the Letters that Parker ſent; and they 
were drinking the ſame Healths as were drunk 
before at the Blue Poſts, to the Reſtoring King 
James, the Queen, the Prince of Wales, and the 
_ Monarch ( as they called him ) the French 
—_ .- 
L. C. J. Who was in Company then? 


8 Will. 3. 

De la Rue. Mr. Douglas, Mr. Trevor, four Troop- 
ers of my Lord of Oxford's Regiment, one White, 
one Lomthorp, and one Maſon, whom I know when 
I ſee very well; Mr. Charnock, one Day in the 
Summer, asked me to go and drink a Bowl of 
Punch, which I was unwilling to do; but he mult 
needs preſs me, and he carries me where Agaſcy 
and Lowthorp were, at the George Inn in Piccadilly; 
whence we went to the Prince of Orange's Head, 
and Captain Charnock ſpent in Wine and other 
Liquors upon them a great deal of Money, This 
was half a Year ago in the Summer Time, but 
I do not remember that I faw thoſe two, Low- 
thorp and Maſon, afterwards, till the 224 of Fe- 
bruary. 5 | | 

Ar. Att. Gen. Is this all that you can ſay as to the 
Priſoners? | 

De la Rue, This is all at preſent that I can re- 
collect. 

Ar. Att. Gen. Then for the Satisfaction of the 
Court and jury, give us an Account when you 
firſt made a Diſcovery of this Conſpiracy, and in 
what Manner, and to whom. 

De la Rue. The laſt Year I had diſcovered it if 
it had come to a Head, and been ripe enough to 
have been put in Execution; I did then deſign to 
acquaint the King with it; but it coming to no 
Head then, I deferr'd troubling the King with ir : 
And now this Year I deſigned '( had the King 
gone out the 15th of February ) to have prevent- 
ed any Miſchicf, but they had Notice that he 
was not to go: But my Way was, to haye put 
them all into the King's Hands, by getting two 
or three General Officers to be acquainted with 
it; and dividing ſome of the Guards into ſeyeral 
Parties in the Lanes between Brentford and Turn- 
ham-Green, and ſo have ſurprized them and their 
Horſes in the ſeveral Inns that they were quar- 
tered in. But upon Monday the 17th of February, 
leſt they ſhould alter their Reſolution, and I ſhould 
happen not to be acquainted how it was to be 
done, I went to a General Officer of my Acquain- 
tance, that is, Brigadier Lemſon, to acquaint him 
with the Matter; but he was gone out of Town 
with Collonel Fitz Patrick and another: I went 
then to Durant's Lodgings for a Colour, and it was 
told me, he had been out all Night. I went again 
to Brigadier Lemſon's, but he was not in Town, 
and I left Word for him, that the next Day 1 
would wait upon him, and deſired he would not 
go out till I came to him. I went, he was not 
then at home, but I afterwards met with him, and 
acyuaints him with this Buſineſs, and begs of him 
to acquaint the King with it that Day, which he 
told me he would. He asked me which Way I 
purpoſed to put them into the King's Hands. I 
told him the beſt Way and ſafeſt for me, was 
for his Majeſty to go out on the 22d, for the 
Party that was to execute this Deſign, were not 
to go out of Town till the Afternoon, to he at 
Brentford, when the King came back from Hunt- 
ing, and that they ſhould have two or three 
Troops of Horſe by Parties to have ſeiſed them 
and their Horſes in the ſeveral Inns and Publick- 
Houſes, whete they were diſperſed. He faid, it 
was not ſafe tn run that Hazard , but he would 
offer it to the King, and let me know his Mind. 
He ſent to me the next Day, and told me, he 
had acquainted the King with it, who deſired to 
know who they were that were concerned in it; 
then I gave him the Names of thoſe that I knew, 
and where they lived. I dined with him on Thu ſ- 
day, and told him what had paſſed on the Wed- 
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lay Morning between Captain Charnock and I, 
22 — ſaid about it on Wedneſday Night; 
and after Dinner he ſaid he would go again to the 
King and acquaint him with it; and that I ſhould 
come to him on Friday Night, which was the Rea- 
ſon I was not there with Captain Porter, where Sir 
George Barcley and they were together; for | went 
to the Play to paſs away the Time, When I came 
home to my Lodging, I found there were a Couple 
of Letters from the Brigadier, to whom I went, 
and he told me, the King was deſirous to ſee me: 
told him I would wait on him to the King with 
all my Heart. I went with him to Kenſington, and 
was introduced to the King by my Lord Portland, 
where I think I told the King what I have told 
the Court now. 

Mr. Att. Gen. What Day do you ſay it was you 
diſcover'd it to the King? 

De la Rue. Brigadier Lemſon acquainted the King 
upon the Tueſday Night before, and that had been 
done the Day before, if I could have met with 
him ; but it was Friday Night that I was with the 
King, 

Wh Att. Gen. Will they ask him any Queſti- 
ons ? 

Char. No, my Lord ; I do not think that any 
Thing he ſays againſt me is material at all, 

De la Rue, My Lord, I remember one thing more; 
that upon Tueſday Night Mr. King told me he had 
my blue Coat on. 

Mr: Att. Gen, Have you any Thing more to ſay 
as to Keys. | 

De la Rue. Keys was the only Man that told me 
of the Meetings. 

Char. Where was it that you ſay I pull'd my ſelf 
back in the Coach ? 

De la Rue. It was at the Nagg's-Head in St. 
James s. ſtreet, and he came out of the Coach, and 
asked me to go up; but I took it ill to be refuſed 
before, and becauſe J was not invited up at firſt, 
I refuſed, and ſaid, I had Buſineſs elſewhere, and 
went away. 

L. C. J. Will you ask him any more Queſtions ? 
Char. No; yet I think I would ask him one 
Queſtion more, You ſay, Sir, I carry'd you once 
to the George Inn in Piccadilly, where there were 
Lowthorpe and Maſon: Are you ſure it was the 
George Inn ? | 

De la Rue. Yes, ſure. 

Char. Are you poſiti ve it was the George Inn? 

De la Rue, I believe ſo, I took it to be that Inn. 

Char. You did ſwear it poſitively, that it was 
the George Inn before. 

De la Rue, I ſaw thoſe two Men ſince, which 
was on Sunday the 23d, at Kenſington, and they ſaid 
they did quarter at the Inn in Piccadilly, where you 
carried me to them. 

Char. Pray, where abouts is the George Inn in 
Piccadilly ? 

De la Rue. The Ian that 1 ſpeak of is about the 
Middle of Piccadilly upon the left hand. 

Char. There is but one George Inn in all Piccadilly 
that ever I heard of, and that is at the further End, 
there is no ſuch Sign in the Middle. 

L. C. J. He is not ſo poſitive as to the Sign, but 
as to the Place. 

Char. 1 appeal to every Body, if he did not ſwear 
before politively, that it was the George Inn in 
Piccadilly. 

De la Rue. ] do ſay, it was to an Inn in Piccadilly; 
and Lowthorpe told me on Sunday the 23d at Kenſg- 


ton, they were quarter'd at an Inn in Piccadilly, I 
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I know not what Sign it is, but I think it is not very 
material what the Sign was. 

Char. Yes, it is all material to us ; and I think 
it is very material for every Man to take care how 
he forſwears himſelf. | 

L. C. J. No, it is no forſwearing himſelf, when 
he is not poſitive as to the Sign. 

Char. But I hope every Body conſiders, that he 
did ſwear it was the George Inn, and there is no 
ſuch Inn there. h 

De la Rue. This I did not think of, to take fo 
much Notice of it then, as to mind what the Sign 
was ; 'twas you carried me thither. 

Char. It was your Intereſt to mind every Particu- 
lar; for according to your own Words, you had 
been a Trapanner half a Year before. 

De la Rye. I have told you already, I intended 
never to have been an Evidence; but to put you 
into the King's Flands, and prevent the Execution 
of the Deſign, and I beg'd of the Council to be ex- 
cuſed from giving any Evidence, but I could not by 
any Means get my ſelf excuſed. | 

L. C. J. Will Mr. King ask any Queſtions ? 

King. No. 

L. C. J. Well, what ſay you Keys, will you ask 
him any Queſtions ? | | 

Keys. My Lord, he ſays I drank the Health to the 
Squeezing of the Orange, and the other Healths : I 
was not in the Room while any ſuch Healths were 
drunk, nor did I fit down while I was there, nor 
do I know any thing of the Horſes upon my Word, 
that he ſpeaks of. | 

Mr. Att. Gen. Then if they have done with him, 
there is a noble Lord, whom he has mention'd, as 
being preſent when he diſcover'd this to the King, 
who we deſire may be examined touching that 
Matter : We muſt humbly pray my Lord Portland, 
that he will pleaſe to be ſworn. 

L. C. J. Hold my Lord the Book, and ſwear 
him. Which was done. 

Mr. Att. Gen. My Lord, I humbly ask your Lord- 
ſhip this one Queſtion, Whether Mr. De la Rue did 
make any Diſcovery of this Matter in your Pre- 
ſence to his Majeſty, on Friday the 21ſt of Fe- 
bruary. 

E. of Portland. Ves he did. | 

Mr. Att. Gen. Your Lordſhip has heard what he 
ſaid now : Was it to the ſame Purpoſe ? 

E. of Portl. Yes, to the very ſame Purpoſe, and 
he did it before he went in to the King to me, be- 
ing brought to me by his own Deſire : It was all 
the ſame in Subſtance as he has told you now ; and 
afterwards he was brought to the King on Friday 
Night, and there he ſaid the ſame Things. 

Mr. Soll. Gen. This Gentleman did it not to fave 
his own Life, but the King's. Our next Wit- 
neſs, my Lord, is Mr. Pendergraſs. (Who was 
ſworn.) 

Mr. At. Gen. But before we go on to another 
Evidence, I would ask Mr. Porter one Queſtion, and 
that is, What is become of the Liſt which you 


ſpoke of ? 


Capt. Porter. I burnt that Lift. 

Mr. At. Gen. Why did you fo ? 

Capt. Porter. Becauſe I thought the Thing was 
diſcover'd, and it was not fit to have ſuch a Paper 
remain. 

Ar. Soll. Gen. Mr. Pendergraſs, pray will you tell 
my Lord and the Jury what you know about this 
Matter, how you came to be acquainted with it, 
who were concerned in it, and when and how it 
was to be done. 


D 2 


Capt. 
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Capt. Pendergraſs, My Lord, about the 11th 
of February laſt, 1 was ſent to by Capt. Porter, 
where I was in the Country, to come to Town 
the 13th of February I met him at the Blue Poſts 
in Spring Garden; we dined there, and he told 
me of a Deſign that was on foot, to take away 
the King's Life, and that Sir George Barkcley, and 


other Officers, were come on purpoſe out of 


France, in order to execute the ſame, I was very 
uneaſy when he told me of the thing, but I ſaid 


nothing, till 1 had an Opportunity of waiting 


upon my Lord Portland, which I did as Toon as 
could, and acquainted him with the whole Mat- 
ter of the Deſign, and delired him to acquaint 


the King: This was upon the Friday Night, which 


was the 14th, and he told me the King had a 
mind to ſpeak with me; and atterwards my 
Lord Portland carried me into the Kings Cloſer, 
where the King ask'd me ſome Queſtions. I told 
him what I knew of the Deſign, but defir'd to 
be excus'd from naming any Perſons, becauſe my 
Intention was only to prevent ſuch a barbarous 
Action, and I was reſolv'd not to be a Witneſs. 
The King promiſed me I ſhould be ſafe, and 


- preſs'd me to name them, and aſſur'd me I ſhould 


not be forc'd to come in as an Evidence; upon 
which 1 did tell all that I knew, and went out 
of Town with Mr. Porter, as reſolving not to be 
an Evidence; but being ſatisfied, after we were 
taken, that Mr. Porter, who had engaged me in 
it, had himſelf diſcover'd, and accus'd me, I 


thought my ſelf diſcharged from any Obligation 


of Honour in concealing it, and am willing to 


give an Account of any thing that 1 know. 


Mr. Att. Gen. We know you do it voluntarily, 
as you did it at firſt honourably, and therefore. Sir, 


. we delire you would pleaſe to give an Account of 


your Knowledge in the Matter. | 

Capt. Pendergraſs. My Lord, as I told you be- 
fore, the 11th of February I was ſent to by 
Capt. Porter into the Country, where I was with 
Mr. Bryerly, to come to Town; accordingly the 13th 
which was the Thurſday, I came to Town with 
Mr. Bryerly, and found Capt. Porter at the Blue 
Poſts in Spring Garden, and we dined there. There 
was Keys, and Bryerly, and Porter, and I in com- 
pany, where he acquainted me with the Deſign, 
We had no further Diſcourſe that Day; the next 
Day we dined at the Roſe Tavern in Covent Garden, 
where there was King, Bryerly, Cranbourne, Porter, 
and I dined together. | | 

Kirg. Pray, was it by way of Rendezvous or 
ſet Meeting ? | 

L. C. F. Holt. Look you, you muſt ſtay your 
time before you ask any Queſtions of the Wit- 
neſſes ; you ſhall be heard, when your time comes, 
as fully as you deſire. Go on Sir. | 

Capt. Penderg. This was Friday the 14th of 


February , we had ſome Diſcourſe about the 


Matter, Capt. King and Capt. Porter went 
away, and then I went to my Lord Port- 
land's, and was by him introduced to the King. 


The 15th, I came to Capt. Porter's Lodgings, and 
he was getting ready, in expectation of notice 


whether they ſhould execute the Deſign that Day 
or no. While he was getting ready, I goes to 
the Blue Poſts, where was Kenrick and Sherbourne, 
and Mr. Bryerly, and there we were drinking a 
Glaſs of Wine, and in comes Durants, who was 
an orderly Man that lay at Kenſiagton to give In- 
telligence ; and Bryerly directed him to Capt. Por- 
icr's Lodgings to carry the Intellizence which he 
brought, that the King intended to go out that 
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Day; upon that he went away to his Lodging, 
and Capt. Porter came a little time after, booted, 
to the Blue Peſts, and there he din'd; within an 
Hour or two after Capt. Porter came in, Mr. Char- 
noc ſ ſent a Note to Capt. Porter, to tell him, the 
King did not go that Day, and fo there muſt he 
Counter Orders; Capt, Porter told me it was his 
Hand; the Note was ſigned KR. Robinſon, and he 
ſhewed me the Note, and acquainted me and the 
reſt of the Company, that they were diſappointed 
that Day, ſince the King did not go; there we 
dined, and drank a Bottle of Wine. The next 
time we met there was Mr. Xing, and Mr. Key;, 
and Mr. de la Rue, at Mr. Porter's Lodgings; this 
was Saturday the 22d in the Morning, there we 
had ſome Diſcourſe of the matter; and Capt. Por- 
ter, upon notice from Capt. Charnocꝶ of the King's 
intending to go abroad, had ſent a Liſt of his 
Men, and receiv'd back a Liſt of Capt. Charnock's, 
and Capt. Porter, and De la Rue, and we went to 
the Blue Poſts to dine, where we had an account 
afterwards, that the King did not go, and fo 
there was another Diſappointment; and a little 
after Keys came in, and ſaid, the Guards were 
come homeall in a foam, and the Kings Coaches 
come back to the Mews. Capt. Porter then thought 
all was diſcoyer'd, and ſays he, I will go into the 
Country, Mr. Pendergraſs, will you go with me? 
With all my Heart, faid I, ſo we ſent Keys to 
get our Horſes ready; we lay at Epſom that 
Night, and from thence to another Place we went 
the next Day, where we lay till Thurſday Morning, 
when Capt. Porter, Mr. Keys and I was taken 
together, the Place was called Leatherhead, in 
Surrey, Whence we were brought up to Town, and 
have remained Priſoners ever ſince 

Mr. Att. Gen. Which of the Priſoners were 
there preſent upon the Saturday the 224d at Capt. 
Porter's Lodgings ? 

Capt. Pendergraſs. There. was Capt. King and 
Mr. Keys. 

Mr. Att. Gen. Pray was there any Diſcourſe 
about a Gun, and who was to have it ? 

Capt. Pend. Capt. Porter told me there was a 
Musketoon that he had would carry 6 or 8 Bullets, 
and I ſhould have it, being to joyn with Sir George 


. Barcley to ſet upon the King's Coach, and directed 
me to be ſure to ſhoot ſome of the Horſes to ſtop. 


their Courſe if they ſeemed to drive furiouſly 
away ; and Mr. Cranbourn was the Perſon that car- 
ried the Meſſages from Mr. Charnock- to Mr. Porter. 

Mr. Soll. Gen. Do you remember Sir, that Keys 
ſaid the Guards were come back? | 

Capt. Pendergraſs. Yes, and that they were all 
in a Foam, and the Coaches were come back to 
the Mews Gate, and one of my Lord of Oxford's 
Regiment told him there was ſomething extra- 
ordinary mutter'd among the People, upon which 
they concluded it was diſcovered. 

Mr. Att. Gen. Will the Priſoners ask him any 
Queſt ions? 

Char. King, and Keys. No. 

Mr. Att. Gen. Then I muſt beg the Favour of my 
Lord Portland to give himſelf the fucther trouble 
of acquainting the Court how this Gentleman be- 
haved himſelf in reference to this Diſcovery. 

E. of Portland. My Lord, it was, as he has 
acquainted you. This Gentleman came to me 


upon the Friday Night, and told me of it ; and 
then upon the ſame Friday Night, which was the 
14th, 1 think the Night before the firſt time that 
it was to have been executed, and declared his 
Abhorrence of ſuch a barbarous Buſineſs : And * 
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told me his Deſign of coming into it, and keeping, 
Company with them was to ſave the King's Life 
by acquainting me with it, and diſcovering it, 
which he would do upon a Promiſe that he ſhould 
not be uſed as an Evidence, nor preſſed ſo much 
as to name Names, which Promiſe J made him, 
and the ſame Promiſes were made him that Day 
ſeven-night, when 1 carried him to the King. 
But the King preſſing him to name their Names, 
aſſuring him he ſhould be ſafe and not forced to 
be an Evidence, he did then name the Names 
under that Promiſe from the King. 

Mr. Att. Gen. Pray my Lord, who was by then 
belides your Lordſhip ? 

E. of Portl. My Lord Cuts. 

Mr. Att. Gen. We muſt deſire my Lord Cuts 
will plcaſe to be ſworn. [Which was done.] 

Mr. Soll. Gen, Pray, my Lord, will you pleaſe. 
to acquaint the Court and the Jury what happen'd 
at that time. 

L. Cuts. My Lords, I was in the King's Cloſet 
that ſame Friday Night when Mr. Pendergraſs was 
brought in there: Twas, as near as I can remem- 
ber, between 12 and 1 a Clock at Night; no 
Body was preſent but my ſelf, «ith the King, 
when my Lord Portland came in with this Gentle— 
man: All thet he ſaid to the King at firſt was, 
that he hide a Diſcovery to make of a Deſign to 
aſſaſſinate his Perſon, if tht his Name might 
not be made uſe of, 157 he forced tg be an Ac- 
cuſer or a Witneſs. A 4 therefore deſired to be 
excuſed if he id no moe; then deſiring the King 
not to go ont the next Day, bn: to take care of 
himſelf, becuuſe there were ſme Perſons had re- 
ſolved to aſſaſſinate hin co mie home; but beg'd 
to be excus'd from naming Nunes, for he ſaid 
he would rather die than betian his Friend, and 
he thought it enough that he had ſaved his Ma- 
jeſty's Life. It was above half an Hour before 
the King could perſwade him to name Names, 
and he would not, till the King had given him 
his Word and Honour that he ſhoald not be 
obliged to be a Witneſs, and then he did name 
the N-mes. Afterwards, when Captain Porter and 
Mr. Pendergraſs were taken, as my Station obliged 
me to give Orders, and require Intelligence, and 
aſſiſt at the ſecuring und examination of the Con- 


ſpirators, I happen'd to ſee them before they 


were carried into the Council, and preſently knew 
Mr. Pendergraſs to be the Perſon that was with 
the King that Triday Night; I had a great Com- 
paſſion to ſee Gentlemen and Officers, whom J 
had ſome Knowledge of before, in ſuch a Condi-- 
dition, and I told them naturally what my Opi- 
nion was : Mr. Porter did ſeem ſorry for what he 
had done, and inclin'd to make the King that 
Atonement for his Fault which he has now done. 
When I came out and told Mr. Pendereraſs this, 
and that Mr. Porter had named him, and owned 
the whole Matter, I only gave him my Opinion 
upon it, that I thought he was diſcharged from 
any Obligation of Friendſhip; and he ſeemed then 
inclined to do the ſame likewiſe that Mr. Porter 
had done. 

Mr. Soll. Gen. Swear Thomas Berthram. [Which 
was done.] Pray do you give my Lord and the 
Jury an Account how long you have known 
Mr. Charnock to be engaged in this Conſpiracy : 
Tell your whole Knowledge as to him. 

Mr. Berth. The Sth or gth of February laſt I 


Was croſſing Covent-Garden, I light vpoa one Mr. 


Trevor, Who is now in Newgate, and he told me he 
was going down to Mr. Charnock's Lodgings, and 
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that he heard him ſay he wanted to ſpeak with 
me: | told him he had no Buſineſs with me nor 
| with him that I knew of: But he prevailed up- 
on me to go with him, and when we came to Mr. 
Charnock's Lodgings, he met me in the Entry. 

Mr. Scl. Gen. Who did? 

Mr. Berth. Mr. Charnock did. He told me he 
wanted to ſpeak with me, and took me into a 
back Room, becauſe he had Company in his own; 
and he told me the King, that is, King James, 
was a coming, and there was a Piece of Service 
to be done before he could come, and It 1 would 
ailiſt in it, it would anſwer my Ex pæctation. I 
asked him what was to be done? He an ſgered, 
you muſt only go abroad to take the Air, you 
will ſee ſeveral of your Acquaintance there, I 
deſired to know what was to be done? He ſaid 
it was to cut off this Spark, or to take off this 
Spark, I can't tell which, and then the King will 
come home quietly. 

Mr. Att. Cen. Who were to cut him olf? 

Mr. Berth. The Party that 1 was to meet when 
we.rode out to take the Air. 

L. C. J. Who did they ſay they were to take off. 

Mr. Berth. He ſaid we mult take off this Spark, 
or cut off this Spark, I can't tell which, which I 
underſtood to be the King. 

_ Att. Gen. How long had you known Chær- 
nock ? 

Mr. Berth. By Times, ſeven Years. 

Mr. Comper. How came you acquainted with 
him ? | 

Mr. Berth. We were in the Army together ; he 
was a Lieutenant in Col. Parker's Regiment, and 
I was a Trooper there then. 

Mr. Sol. Gen. What Diſcourſe was there be- 
tween you and Charneck after you heard there 
were Warrants out ? | 

Mr. Berth. Sir I have not yet done with what 
paſt at his Lodgings. He asked me if I would ac- 
cept of being one in the Buſineſs? I told him I 
could not engage in it, for | had diſpoſed of my 
ſelf otherwiſe. So we came out of that little 
Room, and he deſired me to come into his Room 
and drink a Glaſs of Wine: There were three 
or four Gentlemen that I did not know ; and then 
there was one Mr. Chambers, and Mr. Trevor, and 
Mr. Lee which Mr. Chambers fetch'd afterwards in 
there, 

Mr. Att. Gen. He would not be engaged there 
becauſe he had otherwiſe diſpoſed of himſelf : 
Indeed, he was engaged with Sir William Perkins, 

Mr. Berth. After I came in I obſerved great 
Whiſperings among the Company, and frequent 
calling out of Mr. Charnock for private Diſcourſe ; 
but there was no other particular Diſcourſe about 
this matter that Night. 

Ar. Soll. Gen. Pray when did you ſte Mr. Char- 
nock again, and where ? | 

Ar. Berth. At another time, which was the 22d 
of February, I met him at Lincolns- Inn back Gate; 


and meeting me there, he called me aſide, and 


took me within the Inn upon the Pav'd-ſtones, 
we took a Turn there: He told me Warrants were 
out againſt us as he heard, and we had as good, 
if I would come to his Lodging, go out to 
Kenſington and do the Work at once and take him 
off, and then we ſhall be quiet, and have the King 
peaceably here. I am ſure he cannot fay that I 
do him a word of wrong in what I have ſaid, he 
knows it all to be true. 

Mr. Cmzer. Has any Body elſe engaged you 
in this Matter? Do you know one Lowick ? < 
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Mr. Berth. If that be neceſſary I will tell it. 
But this is all that I know of any thing of the 
Priſoners 3 only Mr. Charnock did ask me as to 
Mr. Trevor, what I thought of him, whether he 
might truſt him? I told him he might do what 
he pleaſed. 
T. C. J. H. Mr. Charnock will you ask him any 
Queſtions? for his Evidence relates only to you. 
Char. No, I think not. Pray did I ſend for you. 

Mr. Berth. 1 met Mr. Trevor, and he told me, 
he was coming to your Lodgings, and that you 
deſired to ſpeak with me: And when I came, you 
told me your ſelf you wanted to ſpeak with me: 
Indeed I knew no Buſineſs you had with me, or 
I with you. 

Mr. Att. Gen. We have one more Witneſs, and 
that is one Mr. Boyſe. [who was S worn. J 
Mr. Sol. Gen. Pray Mr. Boyſe will you give an 
Account when you were ſpoke to about this De- 
ſign, and by whom. 

Mr. Boyſe. On Friday the 14th of February I 

went to viſit Mr. King, and he was the firſt that 
ever told me of the Buſineſs; it was in his own 
Chamber, he told me there was a great Under- 
taking in Hand, and he had put my Name into 
the Liſt, and if I would make one, I ſhould have 
a Horſe; and he asked me if I had any Boots ? 
I faid no. He deſired me to ſee if I could get any, 
and to meet him in the Afternoon at the Roſe 
Tavern in Covent Garden; but in the mean time he 
bid me go to Mr. Xightley and he would inform 
me further. I went to Mr. Knightley, and I came 
to Mr. King again in the Afternoon at the Roſe 
Tavern, and he deſired me not to be out of the 
way the next Day, but to be at my Lodging, 
and he would come or ſend for me; and I had 
Twenty Shillings of him to buy Boots, and he 
ſtill referr'd me to Mr. Knightley: When I came to 
Mr. Knightley 1 was told there was Nothing to be 
done that Day : But I was deſired to be always in 
the way, for the Buſineſs would ſoon be over. This 
is all the Diſcourſe that Day. After that I met 
Mr. King ſeveral times, who till referr'd me to 
Mr. Knightley, and when I asked him for my 
Horſe, he told me 1 ſhould have one allotted for 
me time enough; and when this thing was done 
we ſhould be happy : But he never told me it 
was to take off the King. 

Mr. Ait. Gen. Pray what did you underſtand 
was to be done? | 

Mr. Boyſe, I did believe J ſhould know further 
of it; for I would not have engaged till I did 
know. But he did not tell me it was to take off 
the King, or what it was. This to the beſt of 
my Memory, is what I know of the matter. | 

Mr. Att. Gen. Pray when did you come from 
France ? 

Mr. Boy/e. He told me indeed ſeveral were come 
— France, and that the King would land very 
peedily. 

Mr. Att. Gen. But when did you come? 

Mr. Boyſe. I came the beginning of June laſt. 

Mr. Att. Gen. Do you remember nothing about 
Sir George Barcley ? 

Mr. Boyſe. Yes, he told me Sir George Barcley 
would Command the Party, and that there were 
_ 40, or 45, that were concerned in the De- 
ign. 

Mr. Sol. Gen. Do you remember nothing elſe ? 

Mr. Boyſe. No truly, 1 do not remember any 
thing more concerning Mr. King. 

L. C. J. H. Mr. King will you ask him any 
Queſtions? for what he ſays relates only to you. 
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8 Will. g. 
King. No my Lord. 


Mr. Att. Gen. Then we have done my Lord; 
we reſt it here till we hear what they can ſay. 

L. C. J. H. Mr. Charnock, The King's Council 
have done all the Evidence they deſign to give, 
and now is your time to make your Defence. 

Charnock. My Lord, I have taken ſome Notes 
of the Evidence, and made ſome Remarks, which 
muſt be my Defence; and ] ſhall take them in 
Order of Time as they were given : The firſt is 
Capt. Porter; and the main Evidence he hath given 
againſt me, is my informing him that Sir George 
Barcley was come from France, with a Com- 
miſſion all written with King James's own Hand, 
thereby authorizing us to raiſe War againſt the 
Perſon of King William. But then he ſays at the 
ſame time, I told him I never ſaw it; and I know 
not how I ſhould; for it is impoſſible to ſee a 
Thing that is inviſible, a Thing that never was in 
being, and to ſuppoſe that ever there ſhould be 
ſuch a Commiſſion under the King's own Hand, 
and writ with his own Hand, is ſuch a Contra- 
dition to all Senſe and Reaſon, that no ra. 
tional Man can be guilty of ; and therefore I hope 
the Court and the Jury will conſider of it, and 
reject it all as a fooliſh, idle, nonſenſical Fiction 
ard Story. It is very well known that King James 
has always had, and till has, notwithſtanding 


his preſent Sufferings and Circumſtances, his Mi- 


niſters of State about him, in how ſlender a Con- 
dition ſoever they may be, or be repreſented to 
be. He has my Lord Middleton as his Secretary 
of State, he has been all along with him, and it is 
not ſuppoſable that he ſhould put himſelf to the 
Trouble of Writing any Commiſſions with his 
own Hand, when there were others enough to do 
it for him, and he need only ſign the Top of it 
James R. much leſs is it ſuppoſable, that he ſhould 
give any ſuch Commiſſion as this that they ſpeak 
of, and Write it all with his own Hand, and that 
Sir George Barcley ſhould bring it over. This is 
ſuch a nonſenſical ridiculous Story as ought to be 
rejected with Scorn and Contempt, and is only 
fit to be laughed at : I hope every Body will look 
upon it as ſuch, and think that ſuch Evidence is 
very incredible. 

My Lord, Another Thing that I obſerve out of 
Capt. Porter's Evidence is this, he ſays, he and 
I was to command a Party; he knows what he 
himſelf intended to do, but I am ſure I know of 
no Party that I was to command, It is all a Dream 
a meer Dream and a Fiqion. He thinks fit to ac- 
knowledge his own Guilt of a very bad Crime, and 
he may accuſe himſelf as long as he will, but I 
think that will not make me Guilty of any ſuch 
Thing, only becauſe he ſays fo : He does not ſay 
what Men they were, or who they were; and it 
cannot be an Overt-Act, unleſs he can tell who 
they were. He ſays Sir George Barcley and I met 
at the Sun Tavern in the Strand, and at ſeveral 


other Places where this Matter was diſcourſed of, 


and a great many were . ſuppoſed to be in the 
Aſſaſſination, to the Number of Forty; but he 
does not mention any thing then of its being diſ- 
courſed who they were to be: And is it ſuppo- 
ſable when the Deſign he talks of was ſo near 
being put in Execution, it ſhould not be known 
who ſhould engage in it ? For my part, I deny 
that ever I was with him at any Place where 
Sir George Barcley, or any Body elſe, talked of 
any ſuch thing. When I was examined before 
the Council, my Lord Keeper asked me when 1 


ſaw the Duke of Berwick? I thought it not fit to 
. | anſwer 
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that Queſtion, becauſe I knew the Duke 
1 * out-lawed here, and 1 might ac- 
cuſe my ſelf if I acknowledged having been in 
his Company, tho” it were at St. Germains. But 
1 ſaid I never believed he was in London, and I 
do not believe he was. I heard that Colonel 
Parker was in England, but I did not ſee him; 
4nd as to the Major-General and other Officers, 
they talk of, it is all a Jeſt to me, and it is no 
way at all to be believed or credited; that be- 
cauſe other Men have Notions of Caſtles in the 
Air, I muſt be ſo fooliſh as to believe ſuch Im- 
ertinencies too. He ſays I ſent him a Liſt of 
Men, and written with my own Hand, and ſub- 
ſcribed with the two Letters of my Name; he 
does not ſwear he ſaw me write 1t, and Simili- 
tude of Hands was never thought good in Crimi- 
nal Cauſes; and I believe it was never look'd 
upon for Law, that it ſhould be a good Evidence 
for a Man to ſwear ſuch a Writing was another 
Man's own Hand, unleſs he ſays he ſaw him 
write it, and kept it in his own Cuſtody till it 
ſhould be produced as Evidence, and produce it 
in open Court, and not let it go out of his Cuſtody 
till then. All theſe things, I apprehend, the Law 
jadges neceſſary to make a good Proof of a Writ- 
ing to be of a Man's own Hand ; but here is 
nothing of that here : Here is nothing produced, 
nor does he ſay he ſaw me write it; and ſo 1 
think it all goes for nothing, a meer idle Inven- 
tion of his own. My Lord, upon this Evidence 
there is not any poſitive Proof of my doing an 
Overt Act, by buying of Arms or Horſes, or 
writing Letters, or any thing of that Nature ; 
and I hope if I ſpeak irregularly, your Lordſhip 
will pardon me; I am no Lawyer, and I have no 
Aſſiſtance but my own nonſenſical Notes to de- 
pend upon for my Defence. My Lord, he ſpeaks 
about Horſes that were to be provided, but there 
is no Proof of that; I never bought any Horſes, 
or bortowed any ; nay, nor is there any Proof, 
that while this bloody Aſſaſſination that he owns 
himſelf to have contrived and carried on, was 
on foot, I had ſo much as a Horſe any where, and 
that I ſhould be ſo vain to get Men to engage in 
ſuch an Expedition with me, and have never a 
Horſe my ſelf, is very ſtrange. The Conſpiracy 
he ſays was depending a long while, and when- 
ever it was to be put in Execution, we were to 
go expeditiouſly to work, leaſt it ſhould be diſ- 
cover'd ; and *tis very ſtrange then that I ſhould 
never have provided the leaſt thing in the World 
to do it with! neither Arms, nor Horſe, nor 
any thing: For there is no Proof of any ſuch 
thing againſt me, but only Talk, as he is pleaſed 
to ſwear, to take my Life to ſave his own: And 
I hope your Lordſhip and the Court will declare 
to the Jury, that here is no Evidence of any 
Overt Act againſt me. 

My Lord, there is another Thing he ſays againſt 
me: He ſays he had a Note from me by the 
Name of Robinſon, to countermand the Orders 
upon the 15th: My Lord, the Truth of that 
would depend very much upon the producing of 
that Note, then it would be ſeen whether it was 
my Hand, and what it contained, and what it 
related to: For my part I utterly deny I ever ſent 
any ſuch Note wherein there was a Word of the 
King, or of any Fact of this Nature that was to 
be committed, or any thing relating to it, if it 
were true that I had written any Note to him 
at all; and I hope the Jury will conſider, and 
the Court will direct them ſo to do: Por 1 


Charnock, King, and Keys: 23 


know not that they are any more $kill'd in the 
Law than my ſelf, and therefore I hope your 
Lordſhip will give them ample and true DireQi- 
ons, what is Law and what is not Law, and what 
is Evidence and what is not Eyidence ; and this 
cannot be Evidence to affect me at all, there be- 
ing nothing that doth appear or is produced. 

My Lord, he ſays, there were Four that were 
to go with Sir George Barcley, that were to be ap- 
pointed out of each Party ; he does not ſay I na- 
med any, nor does he name any himſelf; but 
it ſeems they knew what was to be done; and 
truly if any Thing was to be done, they knew it 
themſelves (and no Body elſe that I know of) 
who ſwear to ſave their Lives, and get a Reward. 
If the Four were to be out of the Party, which 
he calls his own, he knows them beſt, and I be- 
lieve the Party was his own, and the Plot his own 
too, and no Body's elſe; he does not ſay that I 
— 7 any one, he only ſays there were Four 
to 


appointed out of a Party, which Party was 


in Nubibus, and ſo is the whole Deſign, unleſs it 
be in his Head, fram'd there by his own Inven- 
tion, for it only exiſts there that I know of. 

My Lord, theſe Obſervations I make upon Cap- 
tain Porter's Evidence: The next Witneſs is Mr. 
de la Rue, and heis a very good Evidence indeed, 
if Hearſay be to be believ'd; he ſays I was very 
ſhie of Diſcourſing with him about it, that I told 
him it would come to Nothing, without ſaying 
what would come to Nothing, not that the Plot 
would come to Nothing, for there was no- 
thing at all ſpoken of any Plot, much leſs of 
a Deſign to aſſaſſinate the King. This is all 
that he ſays, as to me of his own Knowledge, all 
the reſt relating to me is but what Captain Por- 


ter told him. But to begin with the Beginning 


of his Evidence, he ſays one Thing which is ve- 
ry Odd, that at the Roſe-Tavern, the laſt Year, 
there was a Conſultation about carrying Kin 

William away into France, in a Veſſel alive, an 

that Sir William -Perkins ask d him whether he 
would go along with me to Deale, to procure a 
Veſſel to carry the King over; he might as well 
have ask'd him to go with me to Conſtantinople, or 
any other Place in the World, as to Deale, and 
about any other Employment, as that. A pretty 
Sort of Thing, that I ſhould go to Deale to hire a 
Veſſel to carry the King over into Fance; I that 
know no Sea-Man, or any Maſter of a Veſſel at 
Deale, that I ſhould be —_— to hire a Ship be- 
fore the Deſign was form'd, as he ſays, it was not 
come to an Head. If we had got the Prince of 
Orange into our Power: If we had King Milliam 
in our Power, how was it poſſible we ſhould ever 
have carry'd him to Deale, I cannot but think 
any one would believe us Mad-men to entertain 
ſuch a Chimera in our Heads. What nonſenſical 
Stories are all theſe, that we ſhould carry King 
William to Deale, and I hire a Ship to tranſport 
him to France; I hope the Jury, and all that hear 
it, will conſider what ridiculous Stuff, theſe Men 
talk of, as Evidence againſt Men for their Lives. 


Then he talks of my coming in a Coach to the - 


Nagg's-Head Door, where I was very ſhie of let- 
ting him ſee me, and afterwards when I came out 
ask'd him to go into the Company; but he was 
angry that they had deny'd to admit him before, 
and ſo would not go up: What a ſtrange Sort of 
a contradictory Story is all this? here was a Con- 
ference it ſeems appointed the Night before to 
be at that Place, when Captain Porter, and Cap- 
tain Xing, and Mr. Knightly were juſt come from 
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viewing the Ground, and were to make their Re- 
port, and Porter told him of it, and yet they 
would not admit him, and I was ſhie of him, and 
yet ask'd him to go up: What contradictory Non- 


ſenſe is this? it muſt needs be look'd upon as 


improbable or impoſſible to be True, that I ſhould 
ask him to go up into ſuch a Company, where 
ſuch a mighty Conference was to be had about 
ſuch a great Tranſaction, when I had ſhewn my 
ſelf apparently ſhie,of him, by falling back in 
the Coach, as being unwilling to let him ſee me; 
hope the Jury will conſider the ſelf Contradicto- 
rineſs and Improbability of ſuch Evidence. Then 
there is another Thing, and that is, what he ſays 
Captain King ſaid, he did not believe it would come 
to any Thiag, becauſe he did not like me as being 
no Soldier, for I was for keeping out of Danger, 
and having an eaſie Poſt : If he means I had no 
Mind to be in a Plot, he was in the Right of it, 
for no Man in his Senſes would ever be engaged 
in any ſuch deſperate Deſigns, where there is ſuch 
apparent Deſtruaion in view; ſo I cannot appre- 
hend what there is in that of any Objection againſt 
me, or any Proof that I had a Hand in this Plot, 
becauſe I deſired to keep out of Danger. It was 
ſaid that J was to have attacked the King, with 
Sir George Barcley, but Captain Porter ſays, we 
were to be together, to attack the Guards; and 
both can't be True, nor indeed is either of them 
True, but a Figment and Invention of their own: 
Then he ſays he ask'd Keys for a good Sword. 
and he told me had a very good one: Tis true, 
I had a Sword, I always wore one, but it does 
not follow that that was to be employ'd upon 
ſuch an Baterprize as this. And then he tells 
you a Story again of Captain Porter's having a 
broad flaming Two-edg'd Sword. But what is 
all this to the Purpoſe ? Does this prove any 
Thing againſt me, that 1 conſented to, or was 
engaged in any ſuch bloody Deſign as this. He ſaith 
that on Wedneſday he came. to me, and ask'd me 
of the Affair, how it went on; he doth not ſay what 
the Affair was, nor he doth not ſay it was about kil- 
ling the King; nor indeed is it probable it ſhould 
be, for he ſays I was always ſhie of him, and that 
he could never get any Intelligence but from Cap- 
tain Porter. He faith I told him it wis a Thing 
would not admit of being delay'd, and that only 
Three People ſhould know ſuch a Thing, but 
ſtill he doth not tell you what this Thing was, 
and therefore I do not apprehend how this ſhould 
affect me, as Evidence of my intending to aſſaſſi- 
nate the King. He faith he had it from Capt, 
Porter, that Mr. Chambers was an orderly Man, 
a Word I do not underſtand, to convey Intel- 
ligence to me; and that Duraut was an order- 


Ty Man, to convey Intelligence elſewhere: Still 


this is all but what Captain Porter told him, 
and there is no Proof that I ſent Mr. Chambers 
any where; Chambers, I par pots I know, he 
is a poor Man, and my Lord Chief Juſtice Treby, 
1 ſuppoſe, cannot but Remember that he was in 
Priſon, and try'd before him, upon the Account 
of Pyracy; I muſt needs ſay, 1 thought him an 
honeſt Man, becauſe he had ſerv'd with me in 


treland : 1 knew he was in great want, and there- 


fore I gave him his Diet and Lodging ; there is 
no Proof that I furniſhed him with Money, but 
I acknowledge I did with Bread and Drink, to 
keep him from Starving ; that I think was an 
Act of Charity, but it cannot be interpreted, nor 
is there any Proof to warrant it, that it was with 
any ill Deſign, or that I gave it him to hire him 
or engage him to any ſuch Purpoſe. My Lord, 
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they would make it as if the Perſons that were 
intended to be imploy'd in this pretended. plot, 
were to be regular Troops, and to have Courts 
of Guard, and to be diſpos'd of into Quarters, and 
this was to be done by theſe orderly Men: I pro. 
feſs 1 know not what to make of it, it is fich a 
Medley, a Fancy, and a Chimera, that it is per- 
fectly Unintelligible, whether theſe were to be 
general Officers, or private Centinels, or what. 
Then my Lord, he faith Cranbourne brought a [ ift 
from me to Captain Porter, with R, C. at the Bot- 
tom : Firſt, that does not prove that it was wy 
Liſt, nor doth that R. C. being at the Bottom 
of the Liſt, make me a Partner in this Con-. 
ſpiracy. Then he ſaith that Cranbourne came to 


the Blue-Poſts, as from me, to acquaint them of 


the Diſappointment, becauſe the King did not go 
out that Day : Surely, my Lord, I necd not troy- 
ble you with ſaying any Thing to this, for it is 
all, as to me, but Hearſay ; and what am I con. 
cern'd in that which other People talk amongſt 
themſelves? tho? they do uſe my Name, how can 
I help that? My Lord, he faith himſelf that he 
intended to diſcover this Conſpiracy a Year ago, 
but the Thing failing then, which how ridicu- 
lous it was I obſerved before, he let it alone for 
that Time; but when 1 met him at the Nag Head 
Door, and he was ſo angry for their not admitting 
him into their Company, which was three Weeks 
before this Deſign they talk of was to be execu- 
ted, he had a Mind to go to the Secretaries, aid 
get Warrants and Meſſengers to apprehend us; 
and he faith he hath often come to me, to ask 
about the Affair, as he calls it, but I was ſtil] re- 
ſerv'd and ſhye, and told him nothing would come 
of it. From all this I would obſerve that I have 
very good Reaſon to look upon him to be no 
Evidence, not only for the ſame Reaſon that 1 
objected againſt Mr. Porter, that by his own Ac- 
knowledgment he is Particeps Criminis, but his com- 
ing to me after he reſolved to diſcover, plainly 
declares, that he ſet himſelf to be a Trapanner, 
and no Trappanner can in the Judgment of any 
honeſt or underſtanding Man, be a credible Per- 
ſon as an Evidence to take away any Man's Life : 
I am ſure what he ſaith of my Shyeneſs to converſe 
with him, and his own frequent Attempts to con- 
verſe with me, ſhews plainly, he was willing to 
Trapan me, for ſo he himſelf ſaith. He came to 
me ſeveral Times, and took me aſide, to ask how 
the Affair went on, but he did it only to enable 
himſelf, to make the better Diſcovery, which 
makes him Ten thouſand Times worſe, than if he 
had only gone at Firſt and told what he pretends 
he knew, and afterwards forbore the Company. 
Beſides, my Lord, as to Trapanning, I have read 
in a Book of Sir Robert Atkins, that to be Parti- 
ceps Crimins, proves a Perſon to be a bad Man, 
and conſequently not ſo Credible, eſpecially if it 
can appear the Witneſs has Trapan'd the Priſo- 
ner into the committing the Crime; then the 
Witneſs wilt appear to be guilty of a far more 
higher Crime than the Priſoner, and therefore 
ought not to be believ'd as a credible Witneſs 
againſt the Priſoner, for he is a credible Witneſs 
that has the Credit of being a good and honeſt 
Man, which a Trapanner cannot have; and this 
Trapanning proves withal that the Trapanner 
did bear a Spight, and Malice againſt the Perſon 


. Trapanned, and intended ro do him a Miſchief, 


and deſign'd to take away his Life: Shall ſuch a 
one, ſays he, be a credible Witneſs, and be be- 
lieved againſt him? God forbid! | 


My 


iS wy 
ottom 


me to 


3 
P + # ! * 
44 RR 
m of 
„ 
4X : 
5, 
&5 
* 


{018 £0 
trou- 
it js 
con- 
ongſt 
W Can 
at he 


of 
r ago, 
80, = 


id icu- 
e for 
Head 


itting 5 


Veeks 
XECU- 
„ aid 


d us; 


> ask 
re- 
come 
have 
e no 
nat | 
Ac- 
com- 
ainly 
nner, 
any 
Per- 
Life: 
verſe 
con- 
g to 
e to 
how 
1able 
hich 
if he 
ends 
any. 
read 
arti. 
Han, 
if it 
riſo- 
the 
lore 
fore 
neſs 
neſs 


2 
8 
2 i 
8 
* 7 2 ] : 
0 — * 
, 7 


1695 RY 

1 as to Mr. Pendergraſs, who is the 
E 1 do not take my ſelf to be much 
concerned in all he ſaith. I think I have ſeen him 
but once of a great while, and that was on the Wed- 
neſday or Thurſday before 1was taken up; but, my 
Lord. 1 have this to ſay to his Evidence, I deſire 
your Lordſhip to obſerve I was not in the Procla- 
mation, though he was : They took Occaſion to 
have me ſecured as a Colour, or to fave Expen- 
ces, I ſuppoſe, while they themſelves went out of 
the Way, to have their Names put into the Pro- 
clamation ; that ſome Body might colourably take 
them, and get the King's Money. All that he faith 
of me, is, that Cranbourne brought Meſlages from 
me: One Time J writ a Note, ſign'd R. Robinſon ; 
another Tiwe 1 ſent a Liſt ſubſcribed R. C. and 
that Porter ſnew'd him them both; but all this 
is but Hear-ſay, ſtill out of the Mouth of Por- 
ter, and can be no Proof at all againſt me. He 
ſaith, upon the Diſappointment he and they 
went to Epſom, which to me ſeems a very remark- 
able Thing; for if he ſay true, it is plain, this 
was before by him diſcover'd at Court ; and to me 
it ſhews, that he had a ſtrong Deſign of getting 
Money, and taking away Peoples Lives upon that 
Account; and that Captain Porter was in the ſame 
Deſign : For De la Rue ſaith, Captain Porter ask'd 
him to go with them, as well as Pendergraſs. Now 
can it be ſuppoſed, that theſe three ſhould agree 
to go together, unleſs they were in a Combina- 
tion, as it appears they now are? And I cannot 
but think, the Court and the Jury will think it 
reaſonable to believe: For if I was in a Plot of 
ſuch a Nature as this, and ſhould hurry out of 
Town after 1 had diſcover'd it, with three or 
four of the People that were concern'd in it, and 
ſome of them afterwards pretend to be Diſcover- 
ers too, no Body in the World can believe but they 
contriv'd the Thing amongſt themſelves, and went 
out of Town only for a Colour, that they might 
be put in the Proclamation, and pretend to be ta- 
ken, to entitle themſelves to the Reward. 


L. C. J. Really, Mr. Charnock, I am loth to in- 


terrupt you in any Part of your Defence, but J 
do not underſtand what you mean by this, and I 
very willingly would underſtand you if I could. 

Char. My Lord, I ſay, I look upon it, that they 
were all combin'd together in a Deſign to get the 
King's Money, and take away our Lives; that Por- 
ter ſhould deſire them to go with him, into the 
Country, and particularly Mr. Pendergraſs, who diſ- 
cover'd this to the King , and then that he ſhould 
agree to go with him. 

L.C.F. Truly, I do not underſtand the Force 
of your Argument ; that becauſe upon the ſuppo- 
ſed Diſcovery, Captain Porter went to Epſom, and 
Mr. Pendergraſs went with him, therefore this muſt 
be a Deſign between them to get the King's Mo- 
ney, I cannot any Way ſee how that muſt follow. 

Char. Pray, my Lord, to what End ſhould he 
run out of Town, upon the Apprehenſion of the 
Diſcovery, and with Captain Porter too, when he 
actually had got the King's Promiſe that he ſhould 
be ſafe, and not be a Witneſs, unleſs it were a 
Combination between them, in order to ſet up 
as Witneſſes againſt us, to get the King's Money ? 

L. C. J. Pl tell you, why he was willing to 
go with Captain Porter, becauſe he had not a 
Mind that the Diſcovery he had made, ſhould be 
any Way known to have come from him; for 
you ſee how unwilling he was to name Names, and 
ſo kept Captain Porter Company ſtill, as his Friend, 
— * to be an Evidence againſt him. 

ol. IV. 
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Char. Well, my Lord, after all, I hope, what 
he faith cannot be look'd upon as any Evidence 
againſt me; becauſe whatſoever he ſaith relating 
to me, is about the Notes and Meſſages that he 
faith were brought to Captain Porter, and all of 
it can amount at the utmoſt to Hearſay from 
other People's Mouths. My Lord, the laſt Evi. 
dence that I apprehend relates any Way to me, 
is that of Mr. Bertram, and he talks of what 1 
ſhould ſay to him upon the ninth of February, that 
I ſhould take him into a back Room into my Lod- 
gings, and there tell him, That there was ſome- 
thing in Hand for the Reſtoring King Fames, but 
there was ſomewhat to be done firſt to take off 
the Spark, or I do not know what, nor do I be- 
lieve any Body elſe doth know how to make any 
thing of it. It is a very improbable Thing, that 
this Matter which was to be ſo great a Secret, 
and which I ſhould ſay, was not fit to be commu- 
nicated to above Three People at once, I ſhould 
ſend for a private Trooper, for he was no other- 
wiſe, to communicate ſo great a Matter to him ; 
beſides that, I cannot, nor, I believe, can any Bo- 
dy elſe tell what to make of the Words, Taking 
off the Spark, how to conſtrue that to wake it an 
Evidence of an Intention to kill the King. It 
might be probable I might ſay. there was a Noiſe 
that King James would come, for it hath been 
in the Gazettes and the publick Prints, that there 
was ſuch an Expectation, and Preparation for it 
on the Coaſt of France; but it is not probable, I 
am ſure it is not true, that I ſhould ſay there 
was ſomething to be done firſt, for the taking of 
the Spark. Evidence of a Thing of this Nature 
ought to be plain and clear, and diſtint : He 
doth ſay nothing that 1 talk'd to him of Killing 
the King, or of Aſſaſſinating him, or of my ask- 
ing him to be one in any ſuch Thing, and that 
I ſurniſh'd him with Arms, and an Horſe on any 
ſuch Deſign, but only that he might ride out, and 
take the Air, and there he ſhould meet with ſome 


of his Acquaintance: What unaccountable looſe 


Stuff, is all this? It is very ſtrange, my Lord, that 
if I liked the Man ſo well, as 1 muſt do if 1 would 
ſend for him to communicate a Thing of this Na- 
ture to him, that I ſhould not put it into a Method, 
that he might be one with us in the Execution of it: 
But there cannot be any Thing inferred- of that 
Nature, for which we ſtand accuſed, from any 
Words that he ſaith were ſpoken. My Lord, he 
doth ſay indeed that he told me, that he had diſ- 
poſed of himſelf otherwiſe ; but that is no more 
certain, nor can be referred to any particular 
Thing, than the reſt, He might diſpoſe of him- 
ſelf to a Friend, he might diſpoſe of himſelf to 
his Wife; but what is all that to this Purpoſe ? 
And he might indeed, if King James came, diſ- 
poſe of himſelf to aſſiſt. him, or to oppoſe him, 
or to let it alone; but all this is nothing to the 
Buſineſs for which we are here to be try'd, it's 
all looſe, idle, impertinent Talk, and not at all 
to the Purpoſe. And then he faith, that after- 
wards I met him at Lincoln - Inn back Gate, and 
took him into Lincoln's-Inn, and told him, there 
were Warrants out, and we had as good do the 
Buſineſs preſently. My Lord, I do remember 1 
met him at Lincoln Inn Gate, and it was upon 
Saturday the Day before I was taken up, and it was 
about Twelve a Clock at Noon, and I did hear 
there were Warranss out, but there never. was that 
Intimacy between him and me, that I ſhould deſire 
him to come to my Lodging, or that I ſhould 
ſupport him in any ork My Lord, I haye made 
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a few Remarks to ydut Lordſhip and the Jury, up- 
on the Evidence; I am ſenſible I have given the 
Court a great deal of Trouble, but | hope you will 
conſider it is for my Liſe, and my All, and I hope 
you will beof Opinion, that the Evidence produ- 
ced againſt me is frivolous and weak, and that 
the Witneſſes have a very bad Cauſe of it, ſince 
all that they talk of, if it were true, is only Diſ- 
courſe, and they are forced to ſupply in Words, 
what they want in Fact. 
L. C. J. Have you any more to ſay, Sir? 

Char. Yes, my Lord, I deſire to take Notice to 
the Court and the Jury, that the Buſineſs of bare 
Words was never look'd upon in Law as an Overt 
Act to prove a Man guilty of High Treaſon, nor 
that ſeveral Perſons met together doth prove a 
Conſpiracy. Theſe Perſons proving that I mer 
with them doth not prove that I was concerned in 
the Aſſaſſination, nor that I conſented to any ſuch 
Thing; beſides, my Lord, I am taxed in the In- 
dictment with buying Arms and Horſes for this 
Buſineſs; but there 1s not one Word of it pro- 
ved, or of my riding out to view the Ground, nor 


any thing, that 1 was to be concern'd about this 


villanous Act. My Lord, if I had bought any 
Arms, that had not been an Overt AR of it ſelf; it 
muſt be proved firſt that I bought them with ſuch 
an Intent to employ them about ſuch a Buſineſs; 
and it neither is, nor can be proved, that I fur- 
niſh'd any Body with Horſes or Arms : And there- 
fore the bare Buying of Arms of it ſelf, as far as! 
am informed of the Law, would be no Proof of an 
Overt Act. To prove an Overt Actiof Treaſon by 
the buying of Arms, it muſt be proy'd that I declar'd 
ſome way that I bought them with ſuch an Intent, 
or elſe it is no Proof at all; but now if you have no 


Evidence that I bought any Arms at all, I look upon 


it that there is no Poſſibility to make that an Overt 
Act. If you pleaſe, my Lord, to bear with me to 
give you the Trouble of Reading ſome ſhort Notes, 


which I have takeh out of ſome Law-Books about 


Overt Acts. 
L. C. 7. No, the Court won't think it any Trou- 


ble: Make your Detence as well as you can, and 


take your own Way. 
Char. Ey Lord, I hope you will allow what hath 
been collected out of the Books of Law as to Overt 


Acts: There is Hale's Pleas of the Crown 1s poſitive 


in it, That an Overt Act muſt be alledged in every 
Indiament, and proved; That Compaſſing the 
Death of the King by bare Words, is no Overt 
Act. Now if bare Words be no Overt Ad, why 
then all the Conſpiracy that is here proved, ſup- 


poſing all to be true that is ſaid, it is no Overt 


Act; for it is all but Words ſtill. And bare Con- 
ſpiring is no Overt Act, according to my Lord 
Coke's Opinion in his Third Inſtitutes; and the utmoſt 


of all that any of them prove againſt me is, that 


I did fay fo, and ſo, which is but bare Conſpi- 
ring. Pray, my Lord, let me know upon what 
Law it is that I am Indicted and Try'd, I ſuppoſe 
it is upou 25 Edw. 3. | 

L. C. J. Ves, you are, and only upon that Statute. 

Char. My Lord, Cobe, in his Third Inſtitutes, ſaith, 
The Open Act muſt be manifeſtly proved. If di- 
vers conſpire the Death of the King, and the Man- 
ner how, and thereupon provide Weapons, Pow- 
der, Poiſon, ſend Letters, or the like, for the 
Execution of the Conſpiracy, or Preparation be 


made by ſome Overt Act, to depoſe the King, 


or take him by Force, or by ſtrong Hand, or im- 
priſon him; theſe are ſufficient Overt Acts, to 
prove the Compaſſing the King's Death. But by 


this it is plain, that bare Conſpiring is not Treaſon, 
as wanting a ſufficient Overt Act to declare the lu. 
tention. Now, my Lord, I ſay, that ia all this Evi. 
dence that hath been given againſt me, there is not 
one Overt Act proved of my Providing Arms, or 
ſending Letters, or the like. And the ſame Page 
of the ſame Book, the Third Inſtitutes, Chap. High. 
Treaſon, upon the Words proveable Altaint, it muſt 
be by Overt Act, it muſt be upon direct and ma- 
nifeſt Proof, not upon conjectural Preſumptions or 


Inferences,or Strains of Wit: So that the ſtrongeſt 


Preſumptions upon the whole Earth will never 


be able to make an Overt Act, without plain 
and manifeſt Proof. And, my Lord, I do inſiſt, 
here is not plain and manifeſt Proof, or any G- 
vert Act, but only Preſumptions in the whole Scene 
1 muſt beg the Favour of the 
Court as to one particular Thing. Your Lord. 


of the Thing. 


ſhip, no doubt, knows the Law very well. I am 
here an ignorant Man, unable to defend my ſelf 
by the Forms of Law; but I hope your Lordſhip 
and the Court will not let me ſuffer any Damage 
upon that Account. You are always preſumed to 
be of Council for the Priſoners ; and] look upon 
it as aſſured, that you will do that Juſtice to Per- 
ſons in our Circumſtances, as truly to inſtru the 
Jury how they ſhall behave themſelves in Relati- 
on to this Matter that is now upon Enquiry be- 
fore them. Particularly, my Lord, I deſire they 


may be told plainly and truly, what is Proof of 


an Overt AR, and what is not; and when your 
Lordſhip ſums up the Evidence, you will tell 
the Jury directly and plainly, what is Legal Evi- 
dence, and what is not; and then what is ſuffici. 


ent Proof of any one Overt Act or Species of 4 


Treaſon ; and that you would not leave it to 
the Apprehenfion of the Jury, what they do be- 


lieve, but inform them really and truly what is 


Legal Evidence, and what of that Sort hath been 


given toDay- My Lord, here is a ſtrange Sort of q 


Thing, a Conſpiaacy, which conſider'd in the ge- 
neral bath neither Head nor Tail ; how many there 
were to be is uncertain. In the Indictment is ſaid, 
there were Forty Men to do this Fa& upon the 
King in his Coach, and for Attacking the Guards. 
Can it be ſuppoſed, that any Man in his Senſes 
would do ſuch an Act as this, without Reſpect 
to have Security for himſelf and his Family, or 
thoſe he is concerned for ? I know not how great 
Wits theſe People be in other Things, but 1 am 
ſure they ſhew no Wit in this, I look upon it 19 
be ſo deſperate a Thing. The Guards are at leaſt 
treble the Number, and better appointed ; and 
that Forty ſhould go to aſſault treble the Num- 
ber, and in divided Bodies too, that were only 
to mix Fury and Malice with Reſolution, to be 
torn in Pieces by the Mob upon an apparent viſible 
Diſappointment. And when we had done this, 
and made this Attempt, where were we to go ? 
We had no Ahlum that we can hear of, nor 
Caſtle or Fort to retire to, nor none that were 


to back or aſſiſt us; and I am ſure no Man in 


his Wits would undertake a deſperate Attempt 
without Aſſurancc of a Retreat. If I was reſol- 
ved to kill any Man, I would propoſe to my ſelf 
ſome Place, to which I might repair for $he!- 
ter and Safety when I had done. If then we 


were in our Senſes, it cannot be imagined we 


ſhould ever engage in fo apparently deſtruQire 
a Deſign. We ought rather to have been confin'd 
to Bedlam, than any other Place, if we could be 
thought guilty of ſo much Raſhneſs and Folly. 


My Lord, I pretend not to make any particular 
Reflections 
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gions upon theſe Gentlemen that have given 

Be letce 4 but only I muſt take leave to ſay 
in general, That there are none of them, but that if 
they have had any Fortunes in the World, their 
Circumſtances as to that Matter are now much 
altered; and if any Perſons will be Evidence a- 
ainſt others for their Lives in Hopes to repair 
thoſe Fortunes, and concerning Matters in which 
they were engaged themſelves in, as they do ac- 
knowledge, and if it be true, it muſt be thro' the 
Deſperateneſs of their Fortunes, it is the moſt 
barbarous and inhumane Sort of Evidence that 
ever was given by any that ever had any Senſe of 
Honour, and muſt be a baſe Reflection upon any 
who pretend themſelves to be Gentlemen: And I 
hope the King will think them upon that Account 
very little deſerving Credit. My Lord, I hope 
your Lordſhip will pleaſe to conſider, that what 
I have offer'd is but what my own ſudden Thoughts 


could ſuggeſt to me out of the confuſed little Re- 
marks I have been able to make upon the Evi- 


dence ; and it is the more confuſed and immetho- 
dical, becauſe I could have no Council to aſſiſt 
me. I would only put your Lordſhip in Mind 
once more, of what I earneſtly deſire and inſiſt 
upon from your Lordſhip, that you would tell 
the jury plainly and truly what Evidence it is 
the Law requires to convict any Perſon of the 
Crime, for which 1 ſtand accuſed ; what Things 
are neceſſary to make up that Evidence, what is a 
Legal Proof of an Overt Act, and what Overt 
Acts have been plainly and manifeſtly proved a- 
ainſt me in this Caſe, and not leave the Con- 
ruction of the Evidence to the Apprehenſion or 
Inclination of the Jury. This is all the Favour 
that I have to beg of the Court, and J hope I need 
not doubt the Juſtice of the Jury. 

L. C. J. Have you done, Sir? 

Char. Yes, my Lord. | 

L. C. J. Then what ſay you, Mr, Xing? 

King. My Lord, I muſt inſiſt upon a great ma- 
BY Things that Mr. Charnock hath ſaid. But as to 
what relates to my ſelf, Captain Porter faith, I 
went with him and Mr.X:ghtley to view the Ground 
where this Deſign was to be executed, Truly, my 
Lord, Idid go abroad with Captain Porter and Mr. 
Knightley ;, but it was meerly to take the Air, and 
no other Thing. Truly, my Lord, I have not ta- 
ken any Notes of the Evidence, nor have I had any 
Council to aſſiſt me, and ſo I am not very capable 
of making my Defence. 

L. C. J. Well, have you any more to ſay ? 


King. As to Mr. De la Rue, he doth not pretend 


to ſay, I did ever tell him of any Thing of a De- 
ſign of deſtroying the King: And as to the Sword 
he ſpeaks of, he knows I always wore one, and ever 
had one. | 

L. C. J. Well, is this all you have to ſay? 

King. And as to Mr. Pendergraſs, he ſaith, he 
ſaw me at the Roſe Tavern in Covent Garden, 
where we diſcourſed ſomething of the Matter ; 
but he tells you not what that Matter was, nor 
what the Diſcourſe was. And as to Mr. Boyſe, he 
doth not tax me with auy Deſign of killing the 
King : Nay, he faith, I did not mention any 
ſuch Thing to him. And as to the Matter of an 
Overt Act, what is an Overt Act and what not, 
and what is good Proof of it, and what not, I muſt 
refer to your Lordſhip and the Court. | 

Char. My Lord, I beg your Pardon, there is one 
Thing 1 forgot to offer to your Lordſhip, There is 
no Place laid in the Indi&ment, nor no Set Num- 
9 * aſcertained. 6 ONE 9 RAIN" 
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Charnock, King, and Keys. 


27 
L. C. J. At preſent you are ont of Time, for 

that you might have ſpoke to it before the Evidence 

was given, or you may ſpeak to it after the Verdict 

is brought in, if there be Occaſion. 

=_ My Lord, I am ignorant in the Forms of 

w. 

L. C. J. If you will obſerve any Thing out of the 
Evidence, you may, now is the Time. 

Char. My Lord, I think the Evidence is inconſi- 
ſtent with the Indictment: For the Indictment 
doth ſay poſitively, that there were Horſes and 
Arms bought and provided. Now if this be an 
eſſential Overt Act, as I apprehend it is, according 
to my Lord Coke, to prove the Compaſſing the 
King's Death, then there hath been no Evidence to 
ſupport this Indictment; for there is no Proof of 
the Buying of any Horſes or Arms. 


: —4 J. They tell you there were Forty pro- 
vided. 
Char. My Lord, I have taken ſome Notes, 


as well as J could, upon reading of the Indict- 
ment; and in the firſt place it is ſaid, That it 
was agreed there ſhould be Forty Horſe- men ar m- 
ed of us, Robert Charnock, Edward King, and Tho- 
mas Keys; which I take to be Nonſenſe and im- 
poſſible. 

Mr. Att. Gen. But there is, and others in the In- 
dictment too. | 

Char. It is Ouadragint” Homines equeſtres de ipſo 
Roberto Chareck. 0 id 4 
I. C. J. And divers others, to the Jurors un- 
known. May not they make Forty? Thirty ſeven 
and you Three will make Forty. 

Char. That divers others is ſo uncertain, that 
no one can tell whether it be five or five thouſand; 
and I know not what will make an Indictment void, 
if Uncertainty will not. 

L. C. J. But your Time of Exceptions to the Va- 
lidity of the Indictment is not now, we are now 
only upon the Tryal of the Fact. 

Char. My Lord, I was advis'd by my Council that 
if I could find a Flaw in the Indictment, 1 muſt 
mention it, and take the Advantage of it before 
the Summing up. | 

L. C. F. You were not well adviſed ; for after 
the Jury is ſworn, we are only to have Regard to 
the Fact, and we are now upon the Tryal of the 
Fact; and the only Thing we have under Conſide- 
ration upon the Fact and the Evidence is, Whether 
upon this Evidence that hath been given, you are 
guilty or not of the Fact that's charg'd upon yon 
in the Indictment? 

Char. My Lord, I crave your Pardon, and l hope 
you will take no Advantage of my Ignorance, not 

ing uſed to theſe Proceedings. 

L. C. J. As to what you ſaid at firſt, that 
there was no Overt Act proved, becauſe there is 
no Proof of buying Horſes or Arms ; it is true, 
that is one Overt Act laid in the Inditment; and 
there is ſome Evidence given of it; but what that 
Evidence will amount unto will be a farther Conſi- 
deration by and by. 

Char. There was another Obſervation, my Lord, 
that I have made upon the Indid ment, that it is un- 
certain upon the Word tunc; there is no Time 
aſſigned, nor no Place : Pray what Time doth this 
tunc refer too ? oy 

Mr. Att. Gen, When the King went ont. 

L. CJ. But theſe Things are not proper now, 
I tell you we are upon the Fact. Mr. King, have 
you any more to fay ? becauſe Mr. Charnoc inter- 
rupted you. | | 


* 


E 2 King, 
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Ring. My Lord, if there be any Objection that 
Mr. Charnock hath made, would be of any Advan- 
tage to me, I hope you will let me be heard 
by my Council, that I may have the Benefit 
of It. 

L. C. J. U tell you, that is not proper now; 
you may have the Benefit of any Objection of 
that Nature, if there be an Occaſion, after the 
Verdict: Now we are only conſidering the Evi- 
dence upon the Iſſue, Guilty or not Guilty; and 
you are now to apply your ſelves to that. 

King. My Lord, I think I have anſwered all the 
Evidence. | 

L. C. J. Well then, Mr. Xeys, What have you to 
ſay for your ſelf ? 

Keys. My Lord, all that I have to ſay is, I was a 
Servant to Captain Porter, and I did nothing but 
by his Order. | 

L. C. J. Is that all you have to ſay ? 

Keys. Yes, my Lord. 

L. C. J. Then 1 muſt tell yon, no Man is ſuch a 
Servant that the Commands of his Maſter can ex- 
cuſe him for committing High-Treaſon. 

Keys. I did but obey his Commands, 

I. C. J. But I tell you again, no Man is ſo much 
under the Command of his Maſter, as that he 
ought to obey him, if he command him to com- 
mit High-Treaſon. It is proved you bought Hor- 
ſes, and he told you upon what Deſign, and yo 
engaged in it. | | 

Keys. I did not hear any Thing of it, my Lord. 
My Maſter was pleaſed to jeſt with me ſeveral 
Times, and he might ſay a great many Things that 
1 did not much regard. 
LI. C. J. You were by when your Maſter, as you 
call him, promiſed Mr. Pendergraſs his Musketoon, 
and Mr. Ring told Pendergraſs, he hoped he would 
not fear breaking the Glaſs Windows. 

Xeys. Indeed I do not remember any ſuch 
Thing. | 


L. C. J. And there are ſeveral other Particu- 


lars ſworn againſt you : But have you any Thing 
more to ſay ? | 

Keys. Nothing, but that I did what my Maſter 
order'd me to do. | - 

L. C. J. Have you all done then? If you have 
any more to ſay, you muſt ſpeak it now, becauſe 
you cannot ſpeak after the King's Council have 
ſummed up; they muſt have the laſt Word: Have 
22 r Witneſſes to call, or any Thing more to 

ay ! | 

Char. No, my Lord, we have nothing more to 
ſay, but leave it to your Lordſhip entirely. 


Ar. Soll. Gen. May it pleaſe your Lordſhip, 
and you Gentlemen of the Jury, I am of Coun- 
cil in this Caſe for the King againſt the Priſoners 
at the Bar, and I think the Matter hath been fully 
proved as Mr, Attorney at firſt opened it ; That 
there was a Deſign. of an Invaſion on this Kingdom 
from France, and of an Inſurrection within this 
Kingdom, to abet that Invaſion, and as an Induce- 
ment to both, of a barbarous and abominable Aſ. 
faſſination upon the Perſon of the King, and that 
the Priſoners at the Bar had an Hand in this Con- 
ſpiracy. _ „ ens 

Now, Gentlemen, I muſt tell you, That for 
the two firſt Parts of this Deſign, the Invaſion and 


the Inſurrection, we have given you no other Evi- 


dence now, but ſome ſhort Hints, that ſuch a 
Thing was intended; and we did it purpoſely for 
this Reaſon, becauſe the Priſoners, tho? they were 
concerned too in thoſe other Parts of this Plot, 


@ 


The Tryals of 


8 Will. 2, 
yet they are not now indicted for that Matter, 
but only for a direct Conſpiracy to murder and 
aſſaſſinate the King: We have Abundance of 
Witneſſes to prove the other Parts at ſeveral. 
Times againſt a great many as well as them; bur 
we confine our ſelves now to this Particular, as it 
ſtands charged againſt theſe Per ſons in the Indict- 
ment. 

Gentlemen, There is an Overt Act alledged in 
the Indictment, as it by Law is neceſſary to do, 
to preve the Treaſon, which is Compaſling the 
Death of the King ; and it is by Law a good Overt 
Act, That they did at ſuch a Place, that is to ſay, 
the Pariſh of St. Clements in the County of Middle- 
ſex, on the 1oth of Febraary laſt, conſult aud 
agree to carry on ſuch a Deſign; now It is not 
material, as my Lords the Judges will tell you, 
in Point of Law, to prove all the ſeveral Conſul- 
tations to be in that Pariſh, nor to have been up- 
on the Day alledged in the Indictment; for if ir 
be any Day before or after the Times ſpecified in 
the Indi&ment, fo it be before the Indictment pre- 
ferr'd, and if it beat any Place within the County 


wherein the Indictment is laid, it is ſufficient ; the 


Thing that is material to be proved, is, Whether 
they did meet upon ſuch a Deſign before the Indict- 
ment, within this County. | | 
This Defign, Gentlemen, we in Law call High- 
Treaſon ; the higheft Crime that our Law, or 
the Law of any other Government, takes Notice 
of, and it very well deſerves to go under that 
Name ; for it tends to ſubvert the very Foundati- 
ons of the Government, without which no Sub- 
jet is ſafe; and to bring all into Confuſion and 
Deſolation, by taking away the Life of the King, 
who is the Head of this Government ; which Lite 
the Law makes ſacred above all others, becauſe 
without that be ſafe, there can be no Safety to any 
particular Perſon. 25 
Gentlemen, We have proved this bloody Con- 
ſpiracy moſt fully againſt all the Priſoners at the 
Bar: I will not take up ſo much of your Time 
as to repeat every Particular of the Evidence 
that hath been given; but only ſhortly remind 
you of what hath been materially ſaid againſt 
_ * them by the Witneſſes that have been pro- 
uced. | 


Againſt Mr. Charnock, there is firſt Mr. Porter, 
who hath ſworn, That he and others met, and con- 
ſulted about this Deſign, agreed upon it, and on 
the Ways and Methods for carrying it on; and he 
names the Places where, and the Times when 
thoſe Conſultations were had : Then there is Mr. 
De la Rue, who faith, he ask'd Mr. Charnock, how 
the Affair went on? and he anſwered, he was afraid 
it would come to nothing ; that ſhews he was wil- 


ling it ſhould come to ſomething, though perhaps 


he might be fearful whether it would take Place 
or no. Mr. Pendergraſs faith, Mr. Charnock ſent a 
Note to Mr. Porter to countermand the Orders 
for the 15th, ſubſcribed by the Name of Robinſon; 
but that is only a concurring Eyidence to that of 
Captain Porter, who ſaid before, he had ſuch a 
Note; but Bertram tells you, That he ask'd him 


if he would be one in the Deſign to take off the 


Spark? And that after he heard Warrants were 
out, he would have had him joined in the putting 
it} in immediate Execution, and aſſured him there 

would be Safety in ſo doing. | 
- Againſt Mr. Xing, there are the ſame Witneſs, 
Mr. Porter, and Mr. De la Rue, who tell you of the 
Diſconrſes at Captain Porter's Lodgings, oy 
N l * . 
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viz. the 15th and 22d of February laſt, 
— when chis wicked Deſign was to have 
been put in Execution, and there they conſulted 
about Carrying it on. Mr. Boyſe likewiſe tells you 
of the Diſcourſe he had with Xing ; he would not 
indeed directly tell. him, what the Deſign was, 
but Mr. Boyſe did ſuſpe& what it might be for 
Mr. King told him Sir George Barcley was come, and 
Mr. Boy/e ſhould have a Horſe, and make one, and 
it would ſoon be over. f : 

Then for Keys, there are three poſitive Witneſ- 
ſes againſt him; there's his Maſter, as he calls 
him, Captain Porter, who ſwears, That Keys knew 
of it, and conſented to it. Mr. Pendergraſs faith, 
Keys was one that met at Captain Porter's the 15th 


of February, to put the Deſign in Execution that 


Day. Dela Rue tells you, Keys was in the Cham- 
ber at that Time, and in other Places, conſult- 
ing about it, and ſo muſt needs know of it, and 
conſent to it. So that Gentlemen, if you believe 
theſe Witnelles, as I ſee no Reaſon offered to the 
contrary, we have moſt manifeſtly proved upon 
them all three, the Matters charged in the Indict- 
ment. 
As to what they ſpeak of the Witneſſes being 
Trepanners, and ſwearing them ont of their Lives 
to ſave their own; it is plain, the Priſoners de- 
ſigned to trepan the King out of his Life, and 
ſome the Priſoners would have trepann'd to have 
join'd with them in that Deſign, who honeſtly 
and honourably diſcover'd it, and now the Pri- 
ſoners Danger is a Safety to the Nation. 

Gentlemen, They argue againſt the Belief of 
this Conſpiracy, from the Improbability that any 
Perſon ſhould be ſo deſperate to engage in fo wic- 
ked a Deſign. Truly had this been a Matter that 
had been only talked and diſcours'd of once, that 
might have been the better alledg'd ; but when 
there have been ſo many Meetings at ſeveral 
Times and Places, and ſuch Methods taken for the 
putting this Conſpiracy in Execution, and after 
a Diſappointment one Day, put off to another ; 
nay, and as it hath been proy'd, it hath been a 
Project that hath been tranſacting for ſeyeral 
Years, from -one Year to another, and all this 
made as manifeſtly eyident, as Proof by Teſtimo- 
ny can make it ;. the Objection of Improbability 
will foon yaniſh into nothing; and I hope you 
will think, as I believe all the World doth, or 
will after this Tryal, That there hath been ſach 
a barbarous, bloody Conſpiracy, as in the Indict- 
ment is alledg'd, and that theſe Perſons are guilty 
of it, and that you will give your Verdict accord- 
10g1y. F 

Mr. Conyers. My Lord, I would only add to 
what Mr. Sollicitor hath aid, ſome few Obſervati- 
ons that have been omitted of the Evidence that 
hath been given againſt the Priſoners. 

The Treaſon charged, is a Deſign of Aſſaſſina- 
ting the King's Perſon, the Overt Acts laid in the 
Indictment are ſeveral Meetings and Conſultations 
in order to the bringing it to Effect, and the pro- 
viding Men and Horſes to put it in Execution. 

This Charge we have fully proved againſt the 
ſeveral Priſouers at the Bar, by two Witneſſes at 
the leaſt, and it is manifeſt that they were all con- 
cern'd in the ſeveral Meetings and Conſultations for 
the Carrying on this Deſign, 

As for Mr. Charnock,, Mr. Porter's Evidence is 
very full as to his providing Arms and- Horſes ; 
and there is beſides, Mr. De 1a Rue, who though 
he met him at the Tavern, and not being admit- 
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ted at firſt, took it ill, yet afterwards at two 
Meetings he did diſcourſe with him about it; and 


Bertram gives an Account, how he would engage 
him in it. 


As to Mr. King, there is not only Captain 


Porter, who teſtihes, that he dined with him the 
14th of February, where they did diſcourſe of this 
intended Aſſaſſination, but De la Rue likewiſe, that 
ſaid, there was a Meeting appointed for Porter, 
and King, and another, to go and take a View 
of the Ground; and the Priſoner himſelf owns 
he did ride out with them, but he would have it 
only to take the Air: Captain Porter tells you, 
it was to ſee which was the moſt convenient Place, 
and that the Place pitched upon was the Lane be- 
tween Brentford and Turnham-Green. 


And for Keys, there are two poſitive Witneſ- 


ſes, Capt. Porter and Mr. De la Rue, that he was at 
the Blue Poſts, and at Mr. Porter's Lodgings when 
this Matter was conſulted of, and particularly that 
he came and gave an Account of the Diſappoint- 
_— the ſecond Day, upon the Guards coming 
ack. 
Beſides, Mr. Porter gives an Account in gene- 
ral, of ſeveral that were to provide Arms, Hor- 
ſes, and Men; and Mr. Bertram proves that Mr- 
Charnock told him, the Deſign was to take off the 
Spark, and ther. the Time would come, that King 
James would come back quietly. Mr. Boyſe ſwears, 
King told him on the 14th of Fe 
was to go out upon a Deſign the next Day, and 


that he ſhould have a Horſe provided, which next 


Day, the 15th, is by all the Witneſſes agreed to 


be the firſt Time appointed for the Aſſaſſination ; 


and Mr. Bertram adds, that he met with Charnock 
the 22d, who told him Warrants were out; and it 
was beſt to go and do the Buſineſs preſently, and 


deſired him to come to his Lodgings, and he went 
to his Lodgings, and found ſeveral Perſons there— | 


Charnock. He does ſay no ſuch Thing, Sir. 
Mr. At. Gen. He does ſay, that Mr. Charnock de- 


7 


ſir'd him to come to his Lodgings. 


Mr. Conyers. As | apprehend him, he ſays, he 


went thither in the Evening on the 22d. 

Mr. At. Gen. He ſays, Mr. Charnock would have 
had him come, but he did not, the Time that he 
was at his Lodging, was before, wy 

Mr. Conyers. My Lord, if I miſtake, I beg par- 
don of the Court, and of the Priſoner too. 

L. C. J. As I take it, there is no coming to 
his Lodging at all, but the 9th or roth of Fe- 
bruary. | rudy 

Mr. Att. Gen. He ſays, the ↄth of Fe he 
met with Trevor, who carry'd him to Charnock's 


Lodgings, and then he would have engaged him 


, that he 


— 


in the Deſign of Taking off the Spark; the 


Meeting of the 22d was afterwards in Lincolns- 
Inn, and there was no going to the Lodging that 
Day. 1 1 7 


Mr. Cooper. My Lord, I am very loth to take 


up any of your Time; but I would beg the Fa- 
vaur to obſerve two or three Paſſages relating to 
this Matter, which have not been obſerved yet; 


and ſhall only mention ſo much as I think has been 


omitred. * 

The Defence that has been made, has been 
principally by Mr. Charnoc; and upon his Defence, 
it ſeems, the Reſt do depend; therefore I would 


beg Leave to make ſome few Remarks upon the 


Defence that he has made. He ſays, That all the 


Evidence is but Hearſay, as to him, and no Overt 
Act of his own proved; but, my Lord, I queſt i- 


on not, if the Evidence be looked into, it will 
8 appear 


appear ſufficient not only to prove him guilty beyond 
Contradiction, of all that is charg'd upon him in the 
Indictment; but particularly, that he was the prin- 
cipal Agent (under Sir George Barclay) in carrying 
on this whole Conſpiracy. | 

For Captain Porter tells you, That Charnock 
firſt acquainted him with Sir George Barclays Co. 
ming over with the Commiſſion ; that Charnock 
brought Sir Geary Raviey to the Lodgings, where 
they both lay; that they had ſeveral Meetings, at 
which he was always preſent, and a main Promo- 
ter of the Deſign ; That he agreed to find a prin- 
cipal Quota of the Perſons that were to be con- 


- cerned ; particularly, That he was to find Eight 


Men, and ſeem'd always moſt zealous for the Exe- 
cution of it. 2 

Then as to Mr. Xing, it is plain, That Xnight- 
ley, and Captain Porter, and he, went to view the 
Ground; and Mr. De la Rue tells you, what Re- 
port King made of that View; That with great 
Joy King acquainted him, they had found the 
rareſt Place in the World for the Execution of 
their Deſign, a Wood hard by the King's Houſe 
at Richmond; and then he opens the whole Man- 
ner of the Ambuſcade, and the Deſign. 

Charnock. It is at the Liberty of any Body to 
ſwear what they pleaſe ; but I hope the Jury wall 
conſider the Nature of the Evidence. 

Mr. Comp. Mr. De Ia Rue tells you further, ſome- 
thing more than Hearſay, as to Mr. Charnock; 
That he ask d Mr. Chaynock about the Matter, what 
was like to come of it? And he anſwered him, 


That he feared the Succeſs of it; for that a Thing 


of ſuch a Nature was not to be truſted to above 
Three. Which could not refer to the intended 
lavaſion, and the Inſurrection; for as to that, it is 

lain from the Nature of the Thing it ſelf, that 
it muſt be communicated to a great many, or elſe 
they could not be ready to aſſiſt in it: And there- 
fore it is evident, it was the Aſſaſſination which he 
was in haſte to have executed, ſaying, it had been 
delay'd too long, and that was as dangerous as 
communicating it to too many. 


My Lord, 1 ſhall make my Words good to. you, 


and rather than take up your Time in making 
Repetition of what has been ſaid, I will chuſe to 
break my Method, and omit what might be further 
obſerved': It is true, it was a Miſtake of the Day 
as to Bertram's Evidence of his Going to Char- 
noct's Lodging, but that is not material; for it is 
in Proof, he did go to his Lodgings the 8th or ↄth 
of February, and there Charnocł told him that King 
James was a coming; but there was a Service to 
be done firſt, to take off the Spark, and then the 


King would come in quietly; if that Deſign took 


Effect, it would anſwer his Expectation: He was 
to ride out to take the Air, and meet ſome of 


his Acquaintance, and after all was over, we ſhould 


be very happy. The Words indeed were ſome- 
thing dark, but yet the Intent and Meaning of 


them are pretty manifeſt, not only from the 


Words to take off the Spark, but becauſe this 


Adion, whatever it was, was to precede the 


Iavaſion of Ring. James with the French Forces, 
and was to be done in Order to it, and there- 
fore, could not be meant of it, nor of joining 

My Lord, I ſhall trouble you no further, but ſab- 
mit to your Direction. 8 in 


L. C J. Gentlemen of the jury, Theſe Three 
Priſoners at the Bar, (viz.) Robert Charnocli, Ed- 


8 Will. 3. 


ward Ning, and Thom: Keys ſtand indicted of High. 
Treaſon, for conſpiring, compaſſing, and imagi- 
ning the Death and Deſtruction of the King, and 
that in a very bloody and barbarous Manner, by 
Way of Aſlaſſination ; and the Indictment char. 
ges them, that they did meet and conſult with 
divers other Traitors unknown to the Jurors, and 
there did reſolve upon this Aſſaſſination, and Hor- 
ſes and Arms were prepared and provided for the 
Execution of it. | 
The Queſtion, Gentlemen, that you are to try 
is, Whether theſe Perſons who ſtand now thus ac- 
cuſed, are guilty of this Crime or not ? And 
you have heard a very long Evidence; Five 
Witneſſes have been produced, and they have gi- 
ven upon this Occaſion a very large Account of the 
whole Tranſaction, which 1 will obſerve to you as 
briefly as I can. | 

In the firſt Place, Gentlemen, you are told, 
how there had been a Deſign forming, even for 
ſome Years, for the Reſtoring of the late King 
James, and the Depriving and Depoſing of this 
King. It ſeems it was a Deſign before the Buſi- 
neſs of Cape la Hogue, which you remember very 
well was in the Year 1692. about the Time of 
the Burning a great Part of the French Fleet by 
Admiral Ruſſel! ; but this Deſign, though it met 
with ſeveral Diſappointments, yet did not die, 
it had its Ebbings and its Flowings, ſometimes 
it was higher, and at other Times lower ; and 
in Winter was Twelve Months it began to be 
more vigorouſly proſecuted than at any Time 
before, ſince the La Hogue Buſineſs ; and then 
there was a Reſolution fram'd of attempting the Per- 
ſon and Life of the King, which appears by Capt. 
Porter's and Mr. De la Rue s Teſtimony. And great 
Hopes were conceiv'd amongſt them, that it might 
be effected before the King went over into Han- 
ders; but it ſeems they wanted a Commiſſion from 
Abroad, (which they thought neceſſary as an Au- 
thority for them to a& under) which not coming 
in Time, the King went over to Flanders, and 
ſo for that Time the Execution of it was de- 
ferred. . 197 

Gentlemen, after the King's Return from Han- 
ders, the Proſecution of this Deſign was reſumed, 
and Intimation was given, that a Commiſſion was 


brought over by Sir George Barclay from King } 


James, Which was to make War upon the Per- 
ſon of King Wiliam, who was called therein, as 
you may ſuppoſe, the Prince of Orange : And you 
are told by Captain Porter, that at that Time, he 
and Mr. Charnock, lodged together in one Houſe 


in Norfolk-ſtreet, and that Mr. Charnock told him 
Sir George Barclay was come with ſuch a Com- 


miſſion: from King James, and imparted to him 
the Deſign of Aſſaſſinating and Murdering the 
King, and that would be the readieſt Way to 
bring home King James: He asked Captain Por- 
ter, whether he would engage himſelf in the 
Matter. It ſeems Mr. Portsr did freely and readi- 
ly engage in it, and was in good earneſt ; and 
therefore there were ſeveral Meetings at ſeveral 
Places, in order to conſult and contrive how they 
might bring it to paſs. — 

Gentlemen, you are further informed, that there 


were ſeveral Meetings at the Globe-Tavern in Ha- 


ton-· Garden, another at the Naggs. Head in St. 


James s- Street in Covent-Garden, and at the Sun- Ta- 


vern in the Strand, and that Iwo of the Priſoners 
at the Bar, Mr. Charnock and Mr. King with divers 


others, were at thoſe Meetings, and Keys was at 
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. of them, and there it was agreed and re- 
ory that the King ſhould be Murthered as the 
beſt Way to bring in the late King. | 
This being ſettled and reſolved upon as fit to 
be done, the next Conſideration was in what man- 
ner iz might be effected, and two Ways were pro- 
poſed, one by way of Ambuſcade on the other 
Side of the Water near the King's Houſe at Rich- 
mond, the other in the Lane that leads from Brent- 
ford to Turnham - Green, upon the King's Return 
from Richmond, lome Evening; for it ſeems it is 
uſual for the King to go to a Houſe he has on 
the other Side of the Water, to divert himſelf 


once a Week upon the Saturday, and to return in 


the Evening. | | 

Theſe two Places being propoſed, the one on 
this, the other on the other Side of the Water, 
there was a Difference in Opinion among the Con- 
ſpirators, which of the Places would be the beſt 
and moſt proper: And in order to ſettle that 
Matter, it was reſolved upon, that ſome Per- 
ſons ſhould be ſent to view the Ground in both 
Places, and make their Report to the reſt; 
and the Men agreed upon, were Captain Porter 
and Mr. Knightley, to whom Mr. King added him- 
ſelf, and accordingly they did go out of Town 
together to take a View of theſe Places. 


Here the Court was interrupted by Mrs King, the 
Priſoner*s Mother, who in a very outragious vio- 
lent Manner, got into the Curt; but being re- 


moved, the Lord Chief Juſtice proteeded. 


L. C. J. Gentlemen, I was ſaying that this View 
was taken by thoſe Perſons that nndertook it; 
and the Night of that Day they had viewed the 
Places, upon their Return, they made a Report 
to their Accomplices, and thereupon it was re- 
ſolved to relinquiſh the Ambuſcade, and that the 


Attack ſhould be made in the Lane that leads 


from Brentford to Turnham-Green. 

The Time that was fixt upon for this Execu- 
tion was Saturday the 15th of February: There 
were two Men that were appointed to lodge at 
Kenſington, whom they called orderly Men, a Ti- 
tle that they gave them : Theſe were to give No- 
tice at what Time the King and the Guards went 
out, the one was to give Notice firſt of the Guards 
going, the other was to give Notice when the 
King went : When Notice was brought them that 
the King was gone abroad, the Conſpirators were 
to be ready to go after in ſmall Numbers, and 
were to be quartered and diſperſed in the ſeveral 
Inns about Brentford and Turnham-Green, to be 
gathered into the ſeyeral Bodys, upon Notice of 
the King's Return, when the King came over, 
then they were to make the Attack in this Man- 
ner. Captain Porter and Mr. Charnock, with one 
Rookwood were to attack the Guards, and Sir George 
Barcley, and his Party, were to come up to the 
King's Coach, and fire into it, and kill the King, 
and every one that was in it; and of that Par- 
ty Mr. Pendergraſs was deſigned to be one, and 
he was to have had a Musketoon from Captain 
Porter, that would carry ſeven or eight Bullets : 
Theſe Conſpirators, and the Perſons that were to 
be concerned, were in all Forty, or ſome few more 


in Number. 


But, by great Providence, this bloody Deſign 
was diſcovered, as was told you, by one of the 
Witneſſes Mr. Pendergraſs, a Day or two before 
it ſhould have been put in Execution; and ſo His 
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Majeſty did forbear going out that Saturday tlie 
15th. But they having Notice that the Guard; 
were gone, and after that receiving an Account 
that the King did not go, it very much alarm'd 
theſe Conſpirators; but notwithſtanding this, as 
you have been told, they were reſolved not tc 
lay aſide the Proſecution of this Deſign, but were 
rather bent upon executing it the next Oppor- 
tunity that ſhould offer itſelf, for which purpoſe 
Diverſe of the Conſpirators did meet together, 
and did conſult whether it was fit further to pro- 
cecd, particularly upon the Friday the 21ſt Day 
of February at the Sun-Tavern in the Strand, divers 
of them met, and there they had Diſcourſe of 
the Matter, and were troubl'd at the Diſappoint- 
ment, and were reſolved to purſue it, and for 
that purpoſe, agreed to be in a Readineſs upon 
the next Day, and as ſoon as they ſhould have 
Notice, that the King was gone from Kenſington, 
they would proſecute it in the ſame Manner, in 
which they had formerly agreed. | 

It ſhould ſeem, ſome of the Men that they had 
engaged were gone off, and others were provided 
in their ſtead, but there was an other full Diſ- 
covery made, before that, by Mr. De la Rue, by 
which their wicked Purpoſe was a ſecond Time 
diſappointed, 

Gentlemen, upon the Diſcoyery of this Deſign, 
it was thought very fitting to take all poſſible 
Care, for preventing fuch a diſmal Stroke, and 
for puniſhing ſuch hainous Offenders, there 
was a Proclamation iſſued for the Apprehenſion 
of a great many of them that abſconded, which 
had a very good Effect, by the taking of ſeveral of 
them, beſides thoſe that were taken up hy War- 
rants before, and theſe three Priſoners now 
at the Bar, are indicted for this horrid and trai- 
terous Conſpiracy, and for purſuing this wicked 
Deſign, and are now upon their Tryal for it. 

Now Gentlemen, you have heard the Evidence, 
which you are to conſider of in Relation to theſe 
Priſoners, and how far they are affected by it. I 
muſt tell you, that Captain Porter, gives a very 
full Evidence againſt al Three, he tells you how 
and in what manner they were all engaged, and 
what Parts they had all in the Proſecution of this 
bloody Enterprize. As for Mr. Charnock, he ſeems 
to have been a remarkable Perſon in almoſt all 


the Parts of it, a great Carrier on and Promoter 


of it, was to be an Actor in it, and provide his 
Number of Men: and it ſeems he was a Perſon 
much truſted by Sir George Barcley, and he ſpoke 
to Mr. Porter, of a Commiſſion that Sir George Bar- 
cley brought with him from King James, which 
was to levy War upon the Perſon of King Wiliam, 
which it ſeems was underſtood, to authorize them 
to Aſſaſſinate the King. Mr. King went to view 
the Ground, and Charnock and he were at the ſe- 
veral Conſultations, and Keys was at Porter's Lodg- 
ings, and at divers other Conſults, when the car- 
rying on of this Deſign of aſſaſſinating the King, 


was debated and reſolved upon. Mr. Porter's Evi- 


dence you have heard at large, and I doubt not 
you take good Notice of it, and the King's Coun- 
cil have repeated the moſt material Parts of it, 
therefore J need not do it again. And as to Mr. 
Charnock, you have heard what Evidence is given 
by De la Rue and Bertram; for tho* Mr. Charnock, 
ſays all that is teſtified by the other Witneſſes, 
is only Talk and Diſcourſe, and that bare Words 
are not High Treaſon, but there muſt be ſome 
Overt- Act; therefore you are here toconſider m_ 
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32 
cularly what the other Witneſſes ſay againſt him, 
and whether another Overt-A& is not proved. 
De la Rue, (who was one of the Diſcoverers, and 
(as he tells you) he reſolved fo to be fo ſoon as 
he could get a perfect Knowledge of the whole 
Deſign) does inform you, that between the 15th. 
and 22d. of February, he met Mr. Charnock, and 
enquired of him, how the Buſineſs went, to which 
Charnock returned anſwer, That the Deſign did 
languiſn, ſaying, that People were not ſo warm 
as formerly, and did believe the King had No- 
tice, for that he had not been abroad on. Saturday 
that too many were acquainted with it, and there- 
fore Thought it might come to Nothing : But 
the main Buſineſs, which was the Landing of King 


James, would be ſpeedy ; and though the Diſ- 


courſe may be reckon'd only Words, yet they do 
import, at leaſt acknowledge, to the carrying on 
this Deſign before that Time. 

But then conſider what you are told by Berthram, 
another of the Witneſſes, that he being inform'd 
by Trevor, that Mr. Charnock would ſpeak with 
him, he thereupon went to Mr. Charnock's Lodg- 
ings, where Charnock took him aſide into a Back- 
Room, and told him that King Fames was a co- 
ming, and there was great Hopes of reſtoring him ; 
but there was ſomething to be done to facilitate it, 
which he would do well to joyn in: And when 
he asked what it was, Charnock told him, he muſt 
£0 abroad and take the Air, where he would meet 
with ſome of his Acquaintance; and there was no 
way to effect it, but hy taking off the Spark; and 
by doing that Thing, it would moſt probably be 


brought about, that King Fames ſhould be reſto- 


red. Now, though it was not directly ſaid, they 
were to kill the King; yet it is manifeſt what 
was meant by it: For the Taking of no one 
Perſon in England, beſides King William, could con- 
duce to the Return of the late King. And for 
his Encouragement, he told him further, that 
if Berthram would undertake the Doing of it, it 
would anſwer his Expectations. And then you 
are told again by Berthram, that he met Charnock, 
at Lincolns-Inn-Gate, upon that very Day that it 
was laſt to have been executed, which was the 
22d of February, where Charnock told him he ſuſ- 

Qed a Diſcovery was made, and that there were 

arrants out againſt them ; and that therefore 
the beſt Way was, to go immediately and take 


him off, and then all would be well. 


Now | muſt tell you, Gentlemen, that what 
he ſays, that bare Words are not Treaſon, is ve- 
ry true in ſome Caſes : For looſe Words ſpoken, 


without Relation to any Act or Deſign, are not 


Treaſon, or an Overt-Act; but Arguments, and 
Words of Perſuaſion, to engage in ſuch a Deſign 


or Reſolution, and directing or propoſing the beſt 


Way for effecting it, are Overt- Acts of High Trea- 
ſon, as much as if two agree together to Kill the 


King, tho' the Agreement be Verbal only, and 


not reduced to Writing : Likewiſe, conſulting to- 
gether for ſuch a Purpoſe, is an Overt- Act of Trea- 
fon. For it is the Imagination, the Compaſſing 


and Deſigning the Death of the King, that is the 


Treaſon. For the Law is very careful of the per- 
fon of the King, and hath fully provided for his 
Safety; and this Treaſon is the firſt Species men- 
tion'd in the Statute. But there is no Way of 
diſcovering thoſe Compaſſings or Imaginations, in 
order to puniſh a Traitor, but by ſome external 
Act, that may be ſufficient to manifeſt ſuch an In- 
tention and Purpoſe; and that which is a ſuffici- 


ent Manifeſtation of ſuch a Deſign, is an other 


The Tryals of 


Overt-A& : But there have been proved ſeveral 
Meetings, and Conſultations and Propoſals at thoſe 


Meetings, about the Ways and Methods for bring- | 


ing about the Deſign of Aſſaſſination. And it was 
never yet doubted, but to meet and conſult how 


to kill the King, was an Overt-Act of high Trez. 4 


ſon. Beſides, Mr. Charnock's endeavouring to en. 
gage Berthram in this Enter prize, and the Argu- 


ment he uſed to perſuade him to it, that it was 2 


a Means to reſtore the late King, and telling hin 
it would anſwer his Expectation, is another Overt- 


Act. And therefore, how far Mr. Charnock is 


Guilty of the Charge in the Indictment, you are 
to determine when you have well conſider'd the 


Nature of the Evidence, and what Anſwer Mr. 


Charnock hath made to it ; which ſhall be open'g 
to you by and by. Ws 

Then, Gentlemen, concerning Mr. King, who 
is the next Man, he has theſe Witneſſes againſt 
him: Captain Porter ſays, that he was very fre. 


uently at the Meetings and Conſultations, and 
that he came to him when he and Knightley were 


to view the Ground, and deſir'd to be one of them, 
and they went together, and did view the Ground; 
this was ſome Time before the 15th of February, 


in the fame Week. 

And you may alſo remember the Evidence gi. 
ven by Mr. De la Rue, That Mr. King told him 
about November or December, that a Major-Gene. 


ral would come from France, and that Money was 


to be advanced; and that after Captain Porter and 


Mr. Ring told him, that the Major-General was 1 


come. On Friday the 7th. of February, Xing ſaid 
he was to go out of Town with Knightley and Du. 
rant, to know whether the King went to Richmond 
or Hounſlow. Being inform'd the King had a De- 
ſign to go to Hounſlow ;, and "_ return'd, on 
the Sunday following, Mr. Xing did ſay they had 


found out the rareſt Place, and the fitteſt that 


could be for that purpoſe, within a Quarter of 
a Mile of the King's Houſe at Richmond; and that 
there was to be an Ambuſcade, and asked the 
Witneſs whether he would be one in the Am- 
buſcade ; but he liked it not, but had rather at- 
tack the Guards. He had been at the Dog. Ta- 
vern with Mr. King, and diſcourſing about this Un- 
dertaking, Mr. King the Priſoner had told this 
Witneſs, that ſeveral of the Guards were come 
from France, and that ſeyeral Conferences were 
had about Taking off the King ; and he did not 
approve of Mr. Charnock, in regard he did not talk 
like a Soldier, and was for an eaſie Poſt with- 
out Danger; and as for Captain Porter, he had 
another Objection againſt him, he had as much Fat 
in his Brains as he had in his Body; and fo the 
one wanted Skill, and the other Wit. But ſtill 
Mr. Xing owned his being concerned in the car- 
rying on of this Deſign of Aſſaſſination ; for af- 
ter the Deſign of the Ambuſcade was diſappro- 
ved of, and agreed that the Guards ſhould be 
Attack'd, and the King in his Coach, at Turnbam 
Green; he, by Diſcourſe with De la Rue, expreſſes 
his Conſent to it: beſides, he told Pendergraſs, 
who was to be one, and to have Porter's Gun to 
ſhoot the King, he hoped Pendergraſs would not 
be afraid to break the Glaſs Windows. 

Mr. Keys ſtands upon it, for his Part, that he 
was only a Servant to Captain Porter, and if he 
had done any Thing amiſs, it was no more than 
what his Maſter bid him do; and that he knew 
of no Deſign ; and that it was a hard Thing that 
he ſhould be troubled in this Matter; for if a 


Maſter ſend his Servant to buy Horſes or * 
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ir he does not know how they are to be imploy- 
— 8 it doth appear they are to be 
imployed in Aſſaſſinating the King, that the Ser- 
vant ſhould be puniſhed for obeying his Maſter. 
But the Queſtion is, whether Keys knew what 
the Deſign was, Captain Porter ſays he did know 
when he hired the Horſes, for what Purpoſe they 
were to be uſed. And he ſays further, that he 
was with them at many of the Conſults at the 
Globe-Tavern and other Places, where he did Eat 


ith them, and was privy to the De- t 
— on L cover d it almoſt as early as he knew it, yet re- 


ſign, and concerned in it. . 714 
Then Gentlemen, by the other Evidence it is 
proved, that he was in Company ſeveral Times 
when the Deſign was diſcourſed of, and that he 
was uſed as a Companion to Captain Porter, and 
uſed to ſit and eat and drink with him and the 
reſt of them at the ſame Table; and when they 
drank to the Reſtoration of the late King, and to 
the Squeezing of the rotten Orange, Keys was 
there, and pledged the Health, which ſhews the 
Intention of the Man; and this was upon Saturday 
the 22d. And when News was bronght that the 
Deſign was diſappointed by the King's not going 
abroad that Day, he went out to get Intelligence, 
and brought in Word that the Guards were come 
home, and that all their Horſes were in a Foam, 
and the King's Coaches returned to the Aſems; 
all which is Evidence that he knew of the De- 
ſign and conſented to it. So that I muſt leave it 
to you upon the whole, though there be a great 
deal more Evidence than I have mentioned, you 
are the Judges how far it amounts to prove them 
Guilty. | 

But then, Gentlemen, -as to what they ſay, 
that the Witneſſes do teſtify by Hear-ſay, that's 
not Evidence ; but what they know themſelves, or 
heard from the Priſoners; and ſo Mr. Charnock 
inſiſts upon it, that what Mr. De la Rue ſays 
againſt him, is moſtly what Captain Porter told 
him, and therefore cannot make a Proof by two : 
It is true, and therefore I did omit repeating a 
great Part of what De la Rue ſaid, becauſe as to 
him it was for the moſt part Hear-ſay : But what- 
ſoever Evidence has been given of any Fact done 
within the Witneſſes own Knowledge, or of any 
Conſult or Diſcourſe of the Priſoners themſelves, 
That you are to take Notice of as good Evidence, 
and conſider of it, 
But then there is another Thing that is ob- 
jected againſt the Evidence, and that is, as to 
the Fairneſs and Credibility of it, becauſe the 
Witneſſes, eſpecially Mr. Porter, by their own 
Acknowledgment, are involved in the ſame Crime, 
and therefore cannot be good Witneſſes againſt 
others. Now as to that Objection, J muſt tell 
you firſt, that Priſoners under thoſe Circumſtan- 
ces are good legal Witneſſes, but their Credits, 
as in all other Caſes, are left to your Conſidera- 
tion. But Secondly, As to the Weight of this 
ObjeQion againſt their Credit, you may conſider 
that Trayterous Conſpiracies are Deeds of Dark- 
neſs as well as Wickedneſs, the Diſcovery where- 
ot can properly come only from the Conſpirators 
themſelves; ſuch Evidence has always been allow- 
ed as good Proof in all Ages; and they are the 
molt proper Witneſſes, for otherwiſe 'tis hardly 
poſſible, if not altogether impoſſible, to have a 
tull Proof of ſuch ſecret Contrivances ; ſuch Diſ- 
coveries are to be encouraged in all Governments 
without which there can be no Safety : And 
though Men have been guilty of ſuch Hainous 
r 7 being Partakers or Promoters in ſuch 


Teſtimonies thereof by diſcoverin 
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Deſigns, yet if they come in and repent, and give 
| the Truth 
great Credit ought to be given to them, for ſuch 
Evidence was ever accounted good. Beſides, as to 
two of them, De la Rue and Pendergraſs, which 
were the firſt that diſcoyered, before they were 
apprehended, or ſuſpected themſelves to be in 
Danger, and therefore do not ſwear to fave their, 
own Lives, but reſolved upon it to ſave the Life 
of the Ring: And Mr. Pendergraſs had not any 
Deſign to be an Evidence, whe, though he diſ- 


fuſed to tell the Names, upon a Principle of Ho- 
nour, till he had the King's Word that he ſhould 
not be preſsd to come in as a Witneſs; and he 
tells you himſelf the Reaſon why he refuſed 
then, and why he comes in now, becauſe Capt. 
Porter was his Friend, to whom he was obliged, 
and he never intended at firſt to diſcover his 
Name, nor afterwards to be Evidence againſt 
him; but upon Capt. Porter's being taken, and 
diſcovering himſelf and his Witneſs, he thought 
then he was abſolved from all that Obligation, 
and therefore . reſolved to appear as a Witneſs 
againſt the reſt: And this doth not depend only 
upon the Credit of Pendergraſs, but alſo upon the 
Teitimony of my Lord Portland, and my Lord 
Cutts, who have given you à full Account of the 
Manner of it. 8 4 
And Mr. De la Rue tells you, That it was his 
Deſign at firſt, even a Year ago, if the Conſpi- 
racy had ſo far proceeded, as to be ready to 
be put in Execution, he would have endeavoured 
to have prevented the Miſchief, by acquainting 
the King with it; And he gives you an Account 
how he revealed it to Brigadier Lemſon, and to 
my Lord Portland, and after to the King, which 
is confirmed by my Lord Portland; ſo that theſe 
are Witneſſes beyond all Exception, and if ſuch 
Evidence as this be not allowed to be good, the 
Government can never be Secure againſt ſuch Vil- 
lainous Enterpriſes and Wicked Machinations, 
Gentlemen, This is not Trepauning, for it doth 
not appear by any Evidence, nor have 1 heard the 
Priſoners pretend that theſe Perſons did go about 
to ſeduce them into the:Deſign, but indeed were 
endeayoured to be ſeduced into it themſelves ; and 
though they kept them Company afterwards, yet 
it was only with a Purpoſe to acquaint themſelves 
with the real Intentions of theſe Wicked Men, 
which is Lawful and Juſt in order to the making 
a full Diſcovery of their ſo Dangerous a Villany; 
and therefore they ought to receive all Counte- 
nance for doing ſo great a Service to the Govern- 
ment, without Undergoing the Imputation of be- 
ing Trepanners. ; | 
Gentlemen, there is no more occurs- to me at 
preſent, that is material to be obſerved or taken 
Notice of, I leave it to you, you have heard 
what the Witneſſes ſay againſt the Priſoners, you 
have heard what the Priſoners have ſaid for them- 
ſelves, you are the Judges of this Fact; If you 
are not ſatisfied that here has been ſufficient Evi- 
dence given to prove them Guilty, you will ac- 
quit them; but if you are ſatisfied, that upon the 
Evidence and all the Circumſtances of this Caſe, 
that they are Guilty, I ſuppoſe you will diſcharge 
your Conſciences, and give your Verdict accord- 


ingly. 
Then the Jury withdrew to conſider of the Evidence, 


and in leſs than balf an Hour returned, and 


found all the three bs Guilty of the High- 


Trea! on 


| 


mM The Thal of 


tTheaſon for which they were Indicted, and the 
Court Adjourned till ſix a Clock that Evening. 


1 2 888 — 


e N in. ADE — 


Oo ſt Meridiem eodem Die. 


X Bout Seven a Clock the Lord Mayor, and 
; the Common Serjeant, with as many of the 


Court as would make a Quorum, came upon the 


Bench, and by Proclamation in uſual Form, the 
Court was reſumed, and the Priſoners called to 


the Bar to their Judgment. 


Cl. of Arraignments. Robert Charnock hold up 
thy Hand. (which he did) You ſtand convicted 
of High Treaſon, for Conſpiring the Death of our 
Sovereign Lord the King by Allaſſination, What 
can you fay for your ſelf, why the Court ſhould 
not give Judgmeut upon you to die according 


to the Law? 


The Faylor firſt made him to neel ; and then, when 
he roſe up, he ſpoke as follows. 8 


Charnock. Sir, I have a great deal to ſay, if I 


knew when was the proper Time to apply my jelf 


to the ſaying what I have to ſay. 
Mr. Com. Serj. You are now called to, to know 
what you have to ſay. 5 
Charnock. Sir, I would put this Queſtion, be- 
cauſe I am ignorant in Forms of Law, Whether 
it be practicable for me to ſay any Thing before 
Judgment, or not ? For | have no Pardon to plead 
to hinder the judgment; and therefore I would 


know, it it be practicable to ſay any Thing before 


Judgment. | 
Mr. Com. Serj. Yes, Sir, it muſt be before Judg- 


ment; becauſe what you are called to. and asked 
now, is what you have to ſay in Arreſt of Judg- 
ment. | 
Charnock, I have many Things to ſay as to Ob- 
ſervations I made out of the Indictment, and upon 
my Tryal, if this be my Time to offer them. 
Ar. C. Serj. Yes, Sir, it is your only Time. 
Char. Then, Sir, I think the Fact is ill laid: 


We are indicted here for High Treaſon, in Con- 


fpiring the Death of the King, and no Overt 
Act is proved againſt me; 1 ſpeak for my 
ſelf, I ſuppoſe theſe Gentlemen will ſpeak for 
themſelves. 

Ar. C. Serj. At preſent you are the only Per- 
ſon that is asked the Queſtion ; therefore pray 
go on, and ſay what you have to ſay in Arreſt of 
Judgment. You ſay the Indictment is ill laid, 
wherein is it ſo. 

Char. I do find fault with the Indictment, be- 
cuuſe it is laid for Aſſaſſinating the King; and all 
that is proved againſt me, was, That I was in 
Company where ſuch a Thing was diſcours'd of: 


Now I am adviſed, and my own Reaſon tells 


me, that being in Company is no Proof of my 
giving my Conſent to the Thing; and without 
my Conſenting, there can be no Overt Act to 
make me guilty of the Treaſon. lt is ſaid, that I 
and my Accomplices, though there are none named 
but us Three, did meet together, and conſult of this 
Matter, and that we bought and provided Horſes and 
Arms: Which I take to be the only Overt Act. 
And of all theſe Things, there is not one Tittle 
proved; and therefore, with Submiſſion to the 
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Court, the Indigment is ndught In that Reſpea. = 


And this I think 1 may ſpeak, not only for my 


own Sake, but for the Sake of theſe Gentlemen 5 


dictment, we ought not to be condemned. 


that ſtand by me; if there be nothing proved 
againſt us of an Overt Act, as laid in the In- A 


move nothing againſt the Indictments, but only 


run into the Proof : That Matter is quite at 4 


an End, and we cannot enter into any De. 


bate about it; you have had a fair and a legal 


Tryal, and upon that Tryal the Jury has found 3 


you Guilty. 


Charnock. 1 have not had a fair, and an equal L 3 


Tryal, Sir. 3 
Mr. C. Serj. Yes, you have had both a fair and 
a legal, and an equal Tryal. 


charn. If you pleaſe to leave out the Word 


Legal, becauſe it perhaps may be according to the 
ſtrit Forms of Law: But I ſay it was not a 


fair and an equal Tryal, becauſe in the laſt Ac 


of Parliament, which was made for regulating 
Tryals in Caſes of Treaſon, the Equity and 


Rea ſonableneſs of a Priſoner's having that whick 


was denied me; that is, a Copy of the Indiꝗ- 
ment, and Council, is laid down as the Ground 
and Reaſon of making the Act; and without that 
it had never been made: It is in the Preamble 


of the Act, which I have looked upon fince 1 © 


went out of Court ; and though as to the Time 
of the Commencement, there is a certain Day 
prefix*d, yet the Equity of the AQ is always 
the ſame, and that Equity I take my ſelf to 
be entitled unto ; and therefore being denied the 


Benefit of it, I think 1 had not an equal and a | || 


fair Tryal. 


Mr. Cum. Serj. Sir, you have very unreaſon- | 
ably objected this Matter of this Act of Parlia- | 


ment at your Arraignment, and upon your Try- 


al, and now; but your Objection is of no Mo-. 


ment or Validity in the World: For the Act is 
to commence in futuro, and you are tryed ac- 
cording to the -Courſe of Common Law before 
that Act can take place; and it is the Common 
Law only that this Court can proceed by, and you 
be tryed by. 

Char. Sir, I inſiſt not upon the Law itſelf, but 
only upon the Equality of it, and the Reaſonable- 
neſs of the Thing. 

Mr. Com. Serj. Courts of Juſtice are to go ac- 
cording to Rules of Law, and that is equal that 
is according to thoſe Rules: I ſay again, Sir, you 
have had a fair, a legal, and an equal Tryal, and 
have been treated with all the Candor and Temper, 
that I believe was ever ſhewn to any Perſons in 
your Condition. | 

Char. I had not Council allowed me to aſlift 
me. 

Mr. C. Serj. The Law allows it you not; if it 
had, you ſhould have had it. | | 

Char. Then my Council were ignorant People, 
to inſtru and adviſe me, that by the Equity of 
this Act I ought to have it. 

Ar. Com. Serj, It was never practicable before, 
nor can be, till the Time that this AR takes 
Place. | 

Char. Sir, I cannot argue with the Court in Mat- 
ters of Law; but as to the Evidence, I ſay, it did 
not come up to the Indictment. 

Ar. C. Serj. If you have any Thing to except 
againſt the Indictment, that is very proper for 
you to do, and if you will propoſe it, we will hear 


you. 
Char- 
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abound in 


; 695: it with the Indictment i 
ir, 1 find fault with the Indictment in 
oe eanttulars; all the Facts are laid in the 
Pariſh of St. 22 —— and there is not one 
be done there. 
—_— It is not material that the Facts 
ſhould be proved to be done in the particular Pa- 
riſh laid in the Indictment; it is ſufficient, if they 
be proved to be done in the County. 

G. There is not one Fact proved to be done 
in that Pariſh, ; 
8 = C. Serj. All that is againſt the Evidence, 
which we cannot at all take Notice of after the 
Verdict. , 

Char. 1 inſiſted upon ſeveral Things, whereby 
it was impoſſible that the Evidence could be 
true, and mentioned ſeveral Things, wherein the 
Indictment was erroneous, and the Evidence not 
conſiſtent with it, or at leaſt not of ſuch Validity 
as to affect me; all which Things if I might have 
had Council to argue for me in Point of Law, 
(and I look upon it as a very great Hardſhip 
that it was denied me, ) as likewiſe that my Lord 
Chief Juſtice over-rul'd what I offered about Tre- 
panners, as I take theſe Witneſſes to be, out of 
Sir Robert Atkins's Book, and what I quoted out 
of my Lord Hales's Pleas of the Crown, and Coke's 
Inſtitutes. 

Mr. C. Serj. Mr. Charnock, If you pleaſe to offer 
any Point of Law to the Court to ſtop judgment, 
we are ready to hear it; but you ought not to re- 
fle& upon the Court. 

Char. Where a Man is dying, ſure he may have 
Leave to take Notice of what Hardſhips he has 
lain under. | 

Mr. C. Serj. Pray, Sir, hear me; No Men that 
ever ſtood in your Place have had more Indul- 
gence and Favour ſhew'd them, nor, I believe, 
ſo much neither. "Thoſe of us that are here, 
and were at your Tryal, do think you do very 
much amiſs, to make any Reflections upon the 
Court after you were ſo fairly dealt with. If you 


have any Thing that is material to offer in Arreſt 


of Judgment, pray let us hear it: But we muſt 
over-rule all Diſcourſes of this Nature, it is a vain 
Sort of Diſcourſe, and will be of no Uſe or Service 
to you at all. | 

Char. Truly I know not what it is poſſible for 
me to urge which you will think to be mate- 
rial, if 1 cannot urge falſe Latin and Incon- 
ſiſtencies. There have been heretofore Arreſts of 
Judgment, and that muſt ſure have been upon ſome 
Error or other. : | 

Mr. C. Serj. It is true, but you aſſign none; you 
ords, but will not offer any Thing 
that is fit for you to offer. 

Char. Sir, I aſſign this particularly as an Error, 
and if it be not 1 cannot tell what is: I am upon 
my laſt Legs, and ſtand here for my Life, and 
ought to be allowed all legal Advantages. One 
particular Thing is this, Whether the Scene of 
the Fact being laid to be at the Pariſh of St. Cle- 
ment Danes there ought not to be Proof that ſuch 
Faqs were done there; and if ſo, Whether it be 
not an Error, that there was no Proof of any 
one Fact done there? And then the next Thin 
1s, We are charged to have bought Horſes — 
Arms in the Indictment, and there was no Proof 
of any Horſes or Arms bought, I am ſure as to me 
there was not. 

Mr. C. Serj. I told you before, all this is to no 
Purpoſe, you enter into the Evidence, which is 
Marter of Fat, which is all over, and we can: 


Charnock, King, and Keys: 


not enter into any Conſideration of it, therefore 
pray do not ſpend our Time, but if you have any 
Thing that is an Objection to the Frame of the 
Indictment let us hear it. 

Char. Then I think that the lndi&ment is un- 
certain; it ſays, quadraginta Homines equeſtres aut 
circiter de ipſis Roberto Charnock, Edwardo King, 
& Thoma Keys; this is either not true, or it 
is Nonſenſe; For if there be forty Horſemen, 
or thereabouts, of Robert Charnock, Edward King, 
and Thomas Keys, that cannot be true, for they 
can't make forty ; and if you take in the aljis 
Proditoribus ignotzs, that will make it uncertain, 
_ that Uncertainty will make the Indi&ment 
void. 

Mr. C. Serj. I thought my Lord Chief Juſtice 
had fatisfied you as to that Objection ; you repeat 
but Part of the Sentence: It is ſaid, de ip Ro- 
berto Charnock, & prædictis aliis Proditoribus ig- 
notis, ac alits, that is certain enough, I thought we 
ſhould have heard no more of that frivolous Ob- 
jection, but you had been ſatisfied with the Judge's 
Anſwer to it. | 

Char. 1 am ſatisfied in Point of Fa& that they 
conſtrued it ſo; but theſe are the Words of the 
Indi&ment as they were read to me. 

Ar. C. Serj. You ſhall have the Words read to you 
again. Read them. 

Cl. of Arraignments. Quod quadraginta homines 
equeſtres aut eo circiter de ipſis Roberto Chernock, 
Edwardo King, & Thoma Keys, & prediftis aliis 
Proditoribus ignotis ac aliis. | 

Mr. C. 12 You took but Part of the Sen- 
tence, or elſe you could never have made that 
Objection. 

Char. Then, Sir, here is tung & ibidem, what 
is that? 

Ar. C. Serj. You can eaſily tell that ſure; it is 
then and there. 

char. What, ibidem ? What Word is that? 

Mr. C. Serj. It is the beſt Word that could be 
uſed, what Word would you have had ? 

Char. Tunc & ibi is then and there. | 

Mr. C. Serj. No, ibidem is a better Word, and 
is always uſed in our Pleadings at Law. 

Char. Then I have only this in general to ſay; 
Whether it be poſſible for a Man that is ignorant 
in Forms of Law to defend himſelf without Coun- 
cil? I muſt deſire Council to look into the Indict- 
ment and to aſſiſt me. 

Mr. C. Serj. That is what we cannot a—_ 
Law, unleſs you offer ſomething that may be ſi 
an Objection, as the Court ſhall think fit to have 
argued by Council. 

Char. But how ſhall I, that am ignorant in the 
Law, know how to offer you that which you will 
think fit to hear Council to ? 

Mr. C. Serj. You may offer any Thing that you 
think is an Exception, and the Court will con- 
ſider of it; for I think it is my Duty, and every 
Man's that has the Honour to fit here by the King's 
Commiſſion, to lay as much Weight upon any 
Objection that a Priſoner does ofer, as it will 
bear; but if nothing be offer 'd that is of the leaſt 
Weight or Moment, we being to do our Duty 
equally between the King and the Priſoner, we can- 
not allow Council when there is nothing before us 
to allow it upon. 

Charn. You will not, it ſeems, let me have 
ſuch Aſſiſtance as I may offer you ſomething ma- 
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Mr. C. Serj. You know well enough we can- 
not do it, pray do not ſpend our Time to no 


Purpoſe. 


char. Nay, Sir, if you be in Haſte, I will not 


trouble you any longer. | | 
Mr. C. Serj. You have no Reaſon to ſay we are 
in Haſte; I am ſure you have had all the Indul- 
ence and Patience that could be; you are at Li- 
rty to offer any Thing that you can, but to ſpend 
the Time of the Court in bare Words is not rea- 
ſonable. Sand 5 | 
Ghar. The Law was never my Practice, Sir, nor 


Study: I perceive whatſoever I offer ſignifies no- 


thing; therefore I beg your Pardon for the Trou- 
ble I have given you; I ſhall not attempt to offer 
any thing further. | = 

Mr. C. Serj. You may offer what you will, we 
will hear you. | 
Char: Sir, 1 perceive whatſoever I ſay is unaccept- 
able, and ſo I had as good let it alone. | 

Ar. C. Serj. You ſhall be heard to ſay whatever 
you think is for your Intereſt to ſay. 

Char. I thought theſe Things were for my Inte- 
reſt to offer; but I ſee it is to no Purpoſe ; there- 
fore I have no more to ſay, I have done. 

Mr. C. Serj. You may offer what you will, and 
you ſhall be heard with all the Patience and Can- 
dour imaginable. | | 

Char. I ſee it is impoſſible for me to offer any 
Thing that the Court will think material; there- 
fore it is in vain for me to ſpeak, and trouble my 
elf and the Court with what will be of no Uſe 
to me. 5 yy | 
Cl. of Arraiguments. Edward King, hold up thy 
Hand; (whith he did.Y You ſtand conviaed of 
the ſame High-Treaſon; What can you ſay for 
your ſelf, why the Court ſhould not give Judgment 
upon you. to die according to Law ? d 

© Then he was made to kneel and riſe up again. 

King. What Mr. Charnock has ſaid, all of it J 
do imagine to be material; and ſince he is not to 
be heard, I have done; I can ſay no more. 

d. of Ar. Thomas Keys, hold up your Hand; you 
are in the ſame Caſe with the Priſoner that went 


laſt before you: What can you ſay for your felf 


why the Court ſhould not give judgment upon you 
to die according to the Law? | 
He was made to Rneel and riſe again. 

Keys. Sir, I have had no Council, nor no Aſſiſt- 
ance, ſince I have been in Priſon. | 
Ar. C. Serj. That you alledged upon your Try- 
al, and you were then told you might have had 
Conncil if you had thought fit ; for you had an 
Order for it, and you come too late to offer 
any Thing of that Nature now. But the Queſti- 
on that is now ask'd you is, what you have to ſay 
for your ſelf, why Judgment ſhould not paſs upon 
you? | 

Keys. 1 was only a Servant. | | 
Mr. C. Serj. You have been told that will not 
excuſe a Man in ſuch a Caſe. | 

Keys. I cannot help it, Sir, I have done; I hope 

Jou will take care of my Wife and Children when 
I am pone, ; OE 


The Tryals, &c. 
Then Proclamation was made for Silence, whithn 
Judgment was in giving; which the Common 4 7 
Serjeant, ſitting down upon the Bench, pronoun. 
ced thus : 73 
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Ar. C. Serj. Robert Charnock, Edward King, ang 
Thomas Keys, the Priſoners at the Bar; You have 
been ſeverally indicted for High-Treaſon ; you 
have pleaded Not Guilty, and put your ſelves, 


for your Tryal, upon the Country, which Coun. , 
try have. found you Guilty : You have had the 
Benefit of a fair, lawful, indifferent, and equa} 7? 


Tryal, according to the Laws of this Land; thoſe 


very Laws, which you are charged in this Indi. 


ment to have conſpired to ſubvert. It is a Crime o 
of the higheſt Nature that the Law knows: Yoy = 


are Gentlemen of liberal Education, and I hope 
this will bring you to ſome Reflection, both upon 
the State of your own Caſe, and the Blackneſs of 
your Offence, in the Time you have to live, which 
I fear is but ſhort : 1 
Crime that any Perſons can be guilty of; the Mur. 
dering of a Prince in cold Blood, and Involving 
your Country in Slaughter and Confuſion. I haye 
nothing more to do, but to pronounce the Judg. 
ment that the Law has provided for ſuch Offenders, 
and which the Court doth award : 


That you go from hence to the Place from © 
whence you came; and that from thence 
you be drawn upon a Hardle to the Place 
of Execution, where you are ſeverally 
is be Hanged by the Neck, and cut down 
alive; your Bowels and Privy-Members © 
to be cut from your Bodies, and to be 
Burnt in your View ; your Heads to ble 
cut-off, your Bodies 2 to be di. 
vided into Four Parts; which Heads ane 

uarters are to be at the Kjng's Diſpo- 

ſa : And God have Mercy upon your © 

Souls. 


Char. Sir, I deſire we may have the Favour to 
have our Friends and Relations come to us while 
we are in Priſon. | 3 

Mr. C. Serj. You ſhall have all the Liberty of your 


Friends and Relations coming to you, that you can 


reaſonably defire. | "2 
Char. And I hope we ſhall have no hard Uſage * 
in Priſon. 4 
Ar. C. Serj. No, God forbid you ſhould ; you 
may aſſure your ſelf you ſhall have none, 


Then the Seſſions of Peace for London, and of Goal- 
delivery of Newgate for London and Middle- 
ſex were adjourn'd unto Saturday the 21ſt of 
March inſtaxt. 


And Charnock, King, and Keys, were Executed 
according to the Sentence,. on Wedneſday the 
13th of March, 1695. at Tyburn. 


It is certainly the hainouſeſt $ 
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je Lune viceſimo tertio Martii, 1695. Anno Regni Regis 


Guhelmi Tertii Octavo. 


At the Seſſionc-Houſe in the Old-Baily, this Day came on the Tryal of Sir John 
Freind, Knight, for High-Treaſon, in Compaſſing and Imagining the Death 
and Deſtructiom of his preſent Majeſty King William, upon an Indictment found 
by the Grand-Fury for the City of London, upon the Seſſions of Oyer and Ter- 
miner and Gaol-Delivery of Newgate, on Saturday the 21 f inſtant. 


| Clerk of Arraignments. 
RYER, make Proclamation. 
: Cryer. Oyez, Oyez, Oyez. All Manner 
Ct of Perſons that have any Thing more 
twdto do at this General Seſſions of the 
Peace, Seſſions of Oyer and Terminer, 
holden for the City of London, and Gaol-Delivery 
of Newgate, holden for the City of London, and 
County of Middleſex, adjourned over to this Day ; 
Draw near, and give your Attendance, for now 
they will procced to the Pleas of the Crown for 
the faid City, and County; and God fave King 
William. 6 

Cl. of Arr. Make Proclamation again. 

Cryer. Oyez. You good Men of the City of Lon- 
don, ſummoned to appear here this Day, to try 
between our Sovereign Lord the King, and the 
Priſoner that is to be at the Bar; anſwer to your 
Names as you ſhall be called every Man at the firſt 
Call, upon Pain and Peril that will fall therean. 


Then the Petty Jury were all called over, and the 


Appearances of thoſe that anſwered to the Call 


were recorded. 


About Ten a Clock the Lord Chief Fuſtice Holt, 
the Lord Chief Fuſtice Treby, Mr. Fuſtice Ne- 
vill, and Mr. Faffice Rokeby, came into the 
Court; and there being a great Confluence of the 
Nobility and Gentry there preſent, the Priſoner 
was order'd to be brought to the Bar : Which was 
done accordingly. 


Cl. of Arr. Sir, John Freind, hold up thy Hand. 
Freind, My Lord, I humbly move that I may 
have one Wilkam Courtney (who is to be a principal 
Witneſs for me at my Tryal, and is now a Priſo- 
8 ner in the Gatehouſe) ſent for. 
Lord Chief 4 L. C. Juſt. Is he your Witneſs, Sir 
ohn ? 
Feind. Ves, my Lord, William Courtney is his 
Name. 


L. C. J. Sir oh 7 - 
fire this befor OW I NON 

Freind. My Lord, I did not hear of him, while 
laſt Night; and 1 humbly beſeech your Lordſhip, 
that you will pleaſe to let him be ſent for. 


The Judges conſulted among themſel ves. 


made; and 


L. C. J. Look ye, Sir John Freind, I'll tell you, 
if you'll appoint your Agent to come hither, you 
ſhall have an Habeas Corpus ad teſtificandum : But in- 
deed you might have ſeat this Morning, and then 
the Writ might have been got ready. 

Freind. My Lord, I did not know ſo much; for 
it was laſt Night before I underſtood that he was to 
be a Witneſs. 

L. C. J. You might have ſent laſt Night, or this 
Morning, and you ſhould have had a Warrant for 
the Writ. 

Freind. I aſſure your Lordſhip, I did not know 
ſo much. 

L. C. J. Well, ſend your Agent, or your Solli- 
citor, and you ſhall have a Warrant for the Writ. 

Freind. I beſeech your Lordſhip, that he may be 
ſent for, and that the Meſſenger may make haſte. 

L. C. J. Let your Sollicitor come to my Clerk, 
and he ſhall haye it. 

Freind. My Lord, if you pleaſe to give a Rule 
2 Cone for it, 1 ſuppoſe it may be done pre- 
ently. 
I. C. J. No, no, Sir John, it muſt be by Writ, 
= Keeper of the Gatehouſe elſe cannot bring 
im. 


can be done, I deſire nothing but that I may have 
him here to give his Evidence for me. | 
I. C. J. It will be got ready preſently ; I believe 


he will be here Time enough for you to make uſe 


of his Teſtimony. | 

Fr. But, my Lord, ſuppſe he ſhould not be here: 
It would be a great Hindrance to me, and a greater 
Injury to me ryal. 

L. C. J. No, no, Sir John, you need not fear any 
Thing of that Nature, we are not in ſuch Haſte; 
we will not {par you on: But the Warrant ſhall be 

do you make what Haſte you can to ger 
the Writ, and your Witneſs brought. 


The Lord Chief Fuſtice gave Order to Mr. Maſon 


his Clerk, to #75 a Warrant for an Habeas 


Corpus, directed for the Keeper of the Gatehouſe, 
to bring William Courtney immediately hither to 
give Evidence. 


Cl. of Arr. Sir John Freind, hold up thy Hand. 


(which he did.) 


You 


Fr. My Lord, that wil be a long Time before it 


| 
: 
q 


You ſtand Indicted in London by the Name of 
Sir John Freind, late of London, Kt. for that, 
Whereas there had been for a long time, and yet 
is, an open, and notoriouſly publick, and moſt 
ſharp, and cruel War by Land, and by Sea, had, 
carried on, and proſecuted by Lewis the French 
King, againſt the moſt Serene, moſt Illuſtrious, 
and moſt Excellent Prince, our Sovereign Lord 
Wiliam the Third, by the Grace of God, of 
England, Scotland, France, and Ireland, King, De- 
fender of the Faith, &c. All which time the ſaid 
Lewis the French King, and his Subjects were, and 
yet are Enemies of our ſaid Lord the King, that 
now is, and his Subjects. You the ſaid Sir John 
Freind, a Subject of our ſaid Sovereign Lord the 
King, that now is, of this Kingdom of England, 
well knowing the Premiſſes, not having the Fear 
of God in your Heart, nor weighing the Duty 
of your Allegiance, but being moved and ſe- 
duced by the Inſtigation of the Devil, as a falſe 
Traytor againſt the ſaid moſt Serene, moſt Cle- 
ment, and moſt Excellent Prince, our ſaid Sove- 
reign Lord Wiliam the Third, now King of 
England, &c. your Supreme, True, Natural, 
Rightful, Lawful, and Undoubted Sovereign 
Lord; the cordial Love, and the true, and due 
Obedience, Fidelity and Allegiance, which every 
Subject of our ſaid Sovereign Lord the King, that 
now is, towards him our ſaid Sovereign Lord the 
King, ſhould and of right ought to bear, withdraw- 
ing, and intending utterly to extinguiſh, and con- 
triving, and with all your Strength, purpoſing, 
deſigning, and endeavouring the Goverament 


of this Kingdom of England, under our ſaid 


Sovereign Lord the King that now is of Right, 
duly, happily, and very well Eſtabliſhed, altoge- 
ther to Subvert, Change, and Alter, and his 
Faithful Subjects, and the Freemen of this King- 
dom of England, into intolerable, and moſt mi- 
ſerable Slavery, to the aforeſaid French King, to 
Subdue, and bring, the firſt Day of July, in the 
Seventh Year of the Reign of our ſaid Sovereign 
Lord the King that now is; and divers other 
Days and Times, as well before as after, at 
London, in the Pariſh of St. Peter Cornhill, in the 
Ward of Limeſtreet, falſely, maliciouſly, deviliſh- 
ly, and traiterouſly, did compaſs, imagine, con- 
trive, purpoſe, and intend, our ſaid Sovereign, 
the Lord the King that now is, then your Su- 
preme, True, Natural, Rightful, and Lawful 
Sovereign Lord, of and from the Regal State, 
Title, Honour, Power, Crown, Command, and 
Government of this Kingdom of England, to De- 
poſe, caſt Down, and utterly to Deprive; and 
our ſaid Sovereign Lord the King to Death, and 
final Deſtruction to put, and bring, and the 
aforeſaid Lewis the French King, by his Armies, 
Soldiers, Legions, and Subjects, this Kingdom of 
England to Invade, Fight with, Oovercome, and 
Subdue, to move, incite, procure, and help, and 
a miſerable Slaughter among the Faithful Subjects 
of him, our ſaid Sovereign Lord the King, 
throughout this whole Kingdom of England, to 
make and cauſe; and that you the ſaid Sir John 
Freind to the aforeſaid Enemies of our ſaid Lord 
the King, that now is, then, and there during the 
War aforeſaid, Traiterouſly were adhering and 
aſſiſting; and the ſame your moſt impious, wicked 
and deviliſh Treafons, and traiterous Compaſ- 
ſings, Intentions, and Purpoſes aforeſaid, to ful- 
fl, perfe, and bring to effect; and in proſecu- 
yon, performance, and execution of that traite- 


The Tryals of 


Forces, and Soldiers, then an 


<a 
8 Will. 3. 
rous Adheſion, you the ſaid Sir John Freind, 
as ſuch a falſe Traitor, during the War afore- 
ſaid, to wit, the ſame Firſt Day of Fuly, in the 
Year aboveſaid, at London aforeſaid, in the Pariſh 
and Ward aforeſaid, and divers other Days 
and times, as well before as after, there and 
elſewhere in London aforeſaid, falſely, maliciouſly, 
adviſedly, ſecretly, and traiterouſly, and with 
Force and Arms, &c. with one Robert Charnock 
(late of High-Treaſon, in contriving, and con- 
ſpiring the Death of our ſaid Sovereign Lord the 
King, that now is, duly convicted and attainted) 
and with divers other falſe Traitors, to the 
urors unknown, did meet, propoſe, treat, con- 
It, confent, and agree, to procure from the 
aforeſaid Lewis the French King, of his Subjects, 
yet Enemies of 
our ſaid Sovereign Lord the King that now is, 
great Numbers of Soldiers and Armed Men, this 
Kingdom of England to Invade and Fight with, 
and to levy, procure, and prepare great Numbers 
of Armed Men, and Troops and Legions againſt 
our ſaid Lord the King that now is, to riſe u 
and be formed, and with thoſe Enemies at an 
upon ſuch their Invaſion and Eatry into this 
Kingdom of England, to join and unite, Rebel- 
lion and War againſt him our ſaid Lord the King, 
within this Kingdom of England, to make, levy, 
and wage, him our ſaid Lond the King ſo as afore- 
ſaid to Depoſe, and him to Kill and Murder; and 
moreover with the ſaid falſe Traitors, the fame 
Firſt Day of Fuly, in the Year aboveſaid, at 
London aforeſaid, in the Pariſh and Ward afore- 
ſaid, Traiterouſly you did conſult, conſent, and 
agree to ſend the aforeſaid Robert Charnock as a 
Meſſenger from you the ſaid Sir John Freind, and 
the ſame other Traitors unknown, unto and into 
the Kingdom of France, in Parts beyond the 
Seas, unto James the Second, late King of England, 


the aforeſaid French King, the Soldiers and 
Armed Mea aforeſaid, for the Invaſion aforeſaid 
to be made; and Intelligence and Notice of ſuch 
their Traiterous Intentions, and Adheſions, and 
all the Premiſſes unto the ſaid late King James 
the Second, and the ſaid other Enemies and their 
Adherents, to give and exhibit; and them to 
inform of other particular Things and Circum- 
ſtances thereunto relating; as alſo Intelligence 
from them of the faid intended Invaſion, and 
other Things and Circumſtances concerning the 
Premiſſes, to receive, and the ſame to you the 
ſaid Sir John Freind, and the faid other Traitors 
in this Kingdom of England, to ſignify, report 
and declare, in Aſſiſtance, Animation, and Aid 
of the ſaid Enemies of our faid Lord the King 
that now is, in the War aforeſaid, and to incite 
and procure thoſe Enemies the more readily and 
boldly to Invade this Kingdom of England; and 
the Treaſons and Traitorous Contrivances, Com- 
paſſings, Imaginations, and Purpoſes of you the 
ſaid Sir John Freind aforeſaid, to perfect and fulfil, 
and all the Premiſſes the ſooner to execute, manage 


and perform, you the ſaid Sir John Freind, during f 


the War aforefaid, ſo as aforeſaid continued, to 
wit, the ſame Firſt Day of July, in the aboveſaid 
Seventh Year of the Reign of our faid Lord the 
King that now is, at London aforeſaid, in the 
Parifh and Ward aforeſaid, falfely and traiterouſly 
did procure and obtain to your ſelf, and did re- 
ceive and accept of a certain Commiſſion or Writ- 
ing, purporting it felf to be a Commilſian, under 
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and from the aforeſaid James the Second, late 
King of England, to conſtitute you the ſaid Sir 
John Friend to be a Collonel of Horſe in the 
Army by you and the other falſe Traytors againſt 
our ſaid Lord the King that now is, within this 
Kingdom of England to be levied and formed ; 
and in purſuance of the ſaid pretended Commiſſion 
by you the ſaid Sir John Freind ſo obtained and ac- 
cepted of, and your Treaſons and all your Trai- 
terous Intentions aforeſaid, the ſooner td execute, 
perform, fulfil, and perfect, You the ſaid Sir John 
Freind afterwards, (to wit) the ſame Firſt Day of 
July, in the Seventh Year aboveſaid, at London 
aforeſaid, in the Pariſh and Ward aforeſaid, 


Falſely, Maliciouſly, Adviſedly, Secretly, and 


Traiterouſly, Divers Soldiers, and Armed Men, 
and ready to be Armed, with Force and Arms, &c. 
To Raiſe, and Liſt, and War and Rebellion againſt 
our ſaid Lord the King, within this Kingdom of 
England to make and wage; And to and with the 
ſaid Enemies of our ſaid Lord the King, Fo- 
reigners and Strangers, Subjects and Soldiers of 
the ſaid Lewis the French King, being about to in- 
vade this Kingdom of England, at and upon their 
Invaſion, and Entry into this ſame Kingdom, 
then ſhortly expected to be made, Themſelves to- 
gether with Vou the ſaid Sir John Freind to join 
and unite, and in Troops and Legions to form, 
did Raiſe, Liſt, and Retain, and did procure to 
be Raiſed, Liſted, and Retained; And divers 
Sums of Money, in and about the Raiſing, Liſting, 
and Retaining of the aforeſaid Soldiers, and Men 
Armed, and ready to be Armed upon the Ac- 


count aforeſaid, upon the aforeſaid Firſt Day of y 


Fuly in the Seventh Year aboveſaid, at London afore- 
faid, in the Patiſh and Ward aforeſaid, Falſely, 
Maliciouſly, and Traiterouſly, did give and pay, 
and cauſe to be paid; and thoſe Soldiers and Men, 
for the Treaſons, Intentions, and Purpoſes afore- 
ſaid, then and there, and long after, you had in 
readineſs. As alſo the ſame Firſt Day of Juby, in 
the Seventh Year aboveſaid, at London aforeſaid, 
in the Pariſh and Ward aforeſaid, Divets Horſes, 
and very many Arms, Guns, Carbines, Piſtols, 
Swords, and other Weapons, Ammunition, and 
WarlikeThings, and Military Inſtruments, Fal ſely, 
Maliciouſly, Secretly, and Traiterouſly You did 


- Obtain, Buy, Gather, and Procure, and cauſe to 


be Bought, Gathered, Obtained and Procured, and 
in Your Cuſtody had and detained, to that Intent to 
uſe the ſame in the ſaid Invaſion, War and Rebelli- 
on, againſt our ſaid Sovereign Lord the King that 
now is, Him our ſaid Lord the King of, and from 
the Regal State, Crown and Command of this 
Kingdom of England to Depoſe, Caſt Down, and 
Deprive, and him to Kill and Murder, and all the 
Treaſons, Intentions, Contrivances and Purpoſes 
of You the ſaid Sir John Freind, as aforeſaid, to 
fulfil, perfect, and fully to bring to Effect; againſt 
the Duty of / Your Allegiance, and againſt the 
Peace of our ſaid Sovereign Lord the King that 
now is, His Crown and Dignity ; as alſo againſt 
the Form of the Statute in this Caſe made and 
provided, 

What ſay*ſt thou, Sir John Freind, Art thou 
Guilty of this High-Treaſon whereof thou ſtandeſt 
Indicted, or Not Guilty ? 

Freind. Not Guilty, my Lord. 

Cl. of Arr. Culpritt, How wilt thou be Tryed ? 

Feind. By God and my Country. 

Cl. of Arr. God ſend thee good Deliverance. 

Friend, 1 don't know any thing of it, I am as 
Innocent as the Child unborn. N 


Sir John Freind. 39 


The Warrant for the Habeas Corpus was Signed 
by the Lord Chief-Fuſtice Holt, and deliver- 
ed ro the Priſoner, who ſent it away to the 
2 by his Sollicitor, to get the Writ 
taled. 

Feind. My Lord, 1 have ſomething to move; 
if your Lordſhip pleaſe to hear me, and the reſt 
of my Lords the Judges; That if any Matter of 


Law do ariſe upon my Trial, I may be heard by 


my Council, that you may not deſtroy me with- 
out Law. | : 

L. C. Juſt. Look you, Sir John Freind, if any 
Matter of Law do. ariſe at your Trial, and you 
will tell us what that Matter of Law is, and the 
Court ſee that it is a Matter of Doubt, we can, 
and ought, and no Queſtion ſhall aſſign you Coun- 
cil; but that is time enough when ſuch Matter 
does ariſe. A | 

Freind. My Lord, It is well known to your 
Lordſhip, and all the Court, that Iam not a Law- 
yer; bur, 1 hope, as you are of Council for the 
King as Judges of Law, ſo you will be of Council 
for me; for I am not a Lawyer, and cannot know, 
whether any Matter that ariſes be Law or no; 
and therefore I humbly beſeech your Lordſhip to 
be ſo juſt and kind, as to tell me whether it be 
Law or not Law, and I ſubmit my ſelf to your 
Lordſhip's Dire&ion. 

L. C. Juſt. Sir John Freind, We are bound to 
tell you when any Thing of that Nature appears 
before us, and to let you have all the Bene of 
the Law that bly you can have; for we are 
obliged to be indifferent between the King and 
ou. 

Feind. My Lord, I don't queſtion it. I deſire 
alſo I may have Pen, Ink, and Paper. 

L. C. Juſt. Yes, yes, by all means. (And he 
had them.) 

Cl. of Arr. Gyer, Make Proclamation. 

Cryer. Oyex You' Good Men of the City of 
London, ſummoned to appear here this Day, to 
Try between our Sovereign Lord the King, and the 
Priſoner that is at the Bar, who have been called, 
and made Default, anſwet to your Names, and 
ſave your Iſſues. 

Then the Defaulters were call d over. 

Cl. of Arr. You the Priſoner at the Bar, theſs 
Men that you ſhall hear call'd, and perfonally a 
pear, are to paſs between our Soyereign the 
King and you, upon Trial of your Life and 
Death ; If therefore you will challenge them, or 


any of them, your time is to ſpeak unto them as 


they come to the Book to be ſworn, before they 
be ſworn. | 

Gyer. Call Thomas Clerk. 

Freind. Pray, Sir, how many may I challenge ? 

L. Ch. J. Look you, Sir John, you may challenge, 
that is, except againſt 35, without ſhewing any 
Cauſe : If you don't like them to be of the Jury, 
you may refuſe them; and as many others, as you 
have Cauſe to except againſt. 

Fr. My Lord, I humbly beſeech you, that be- 
cauſe perhaps I may miſtake in numbring, that 
I may have timely Notice before the 35 be except- 
ed againſt, or elſe it may occaſion me a great deal 
of Prejudice. 3 

L. C. J. Sir, the Clerk ſhall take Care of that, 
he ſhall inform you how many you challenge, an 
you ſhall receive no Prejudice of that Kind, or by 
any Slip in point of Form. : 

Cl. of Ar. Cryer, call Thomas Clark, (who - 
peared.) 

Fr. 


—— 
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Fr.-Pray Sir, muſt I not ſee the Gentſeman ? 
L. C. J. Yes, yes, by all Means: (He was ſhewn to 


8 Yon may ſwear Mr. Clark; I do not except 
againſt him. I defire but honeſt Gentlemen, and I 
mall come off I warrant you: I am as innocent as 
the Child unborn. | 

L. C. J. Swear Mr. Clark, 

Cl. of Ar. Hold him the Book ; (which was done) 
look upon the Priſoner, you ſhall well and truly 
try, and true Deliverance make between our So- 
vereign Lord the King, and Priſoner at the Bar, 
whom you ſhall have in Charge, according to your 
Evidence. So help you God. 

Cl. of Ar. Nathan Green. 

Fr. I except againſt him. 

Cl. of Arr. Thomas Emms. | : 

Fr. T accept of him for a juryman, I have nothing 
to object againſt him. (He was ſworn.) - 

Cl. of Ar. Francis Byer. 8 | 

Fr. Pray let me ſee him, (he was ſhews to him) I do 
except againſt him, I challenge him. | 

CI. of Ar. Benjemin Dry. | 

Fr. I except againſt him. 

Cl. of Ar. James Demew. he 

Fr. Iaccept, him, I have nothing to ſay againſt 
him; I would have him to be a Jaryman. - 

Mr. Demew. My Lord, I am not a Freeholder. 

T. C. J. Sir John, Do you challenge him pereme 
ptorily, or do you challenge him for Cauſe ? 

Fr. My Lord, I do not challenge him at all, I ac- 
cept of him. 

* Mr. Attorn. Gen. If he have no 
Freehold, we that are for the King 
will except againſt him; for I would 
not have any Body that is not a Frecholder ſerve 


* Sir Thomas 
Trevor. 


upon the Jury. ; 


Cl. of Ar. Henry Hunter. 

Fr. Pray, my Lord, is this Gentleman that was 
called before laid aſide ? He is not one that I chal- 
lenge. ''_ 

L C. J. No, no, he is challeng'd by the 
Council, as no Freeholder. | 

Fr. Then he is only ſet aſide, I ſuppoſe, I ſpeak 
it for this Reaſon, I would not be miſtaken in my 
Number. 

L. C. J. Care ſhall be taken of all that, he is 
not to be reckoned as one that you challenged, he 
is challenged for want of Freehold by the King's 
Council. x 

Cl. of Ar. What ſay you to Mr. Hunter? 

Fr. I accept of Mr. Hunter, let him be ſwore. 
(which was done.) 

Cl. of Ar. John Cox. | 

Mr. Cox. My Lord, I have no Freehold in Lon- 
don. | 

Mr. Att. Gen. Then let him be ſet aſide. 

Cl. of Ar. George Bodington. | 

Fr. I except againſt him. 

Cl. of Ar. John Hedges. 

Tr. 1 except againſt him. 

Cl. of Ar. You challenge him Sir, do you ? 

Fr, Yes, yes, I do. 

Cl. of Ar. John James. 

Fr. I challenge him. 

Cl. of Ar. Thomas Poole. | 

Fr. I accept of him. (He was ſworn.) 

Cl. of Ar. Peter Parker. 

Fr. laccept of him. (He was ſworn.) 

Cl. of Ar. George Grove. 

Fr. Texcept againſt him, for 1 have him not in 
my Pannel. 

I. C. J. How comes that? 


King's 


* 
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Fr. Lcan't tell, my Lord, 1 have been kept alone 


while Serurday laſt, only that worthy Gentlewas 


(bowing to Mr. Baker, the Proſecutor for the King) 


was with me to give me Notice of my Tryal be. 


fore. TE | 
Cl. of Ar. Nathaniel Wyerſdale, 
Fr. I challenge him. 
Cl. of Ar. Samuel Blewitt. 
Fr. I challenge him. 
Cl. of Ar. James Bodingtom. 
Fr. I challenge him. 
Cl. of Ar. Fohn Wolfe. 


Fr. Sir, I do aſſurè you I have him not in my 


Pannel, upon my Word. I challenge him. 
Cl. of Ar. Samuel Jackſon. | 
Fr, I accept of him, (He was ſworn.) 

Cl. of Ar. Nathaniel Long. 

Fr, Laccept of him. (He was ſwor7.) 

Cl. of Ar. Richard Chiſwell. 

Fr. I challenge him. 

Cl. of Ar. George Child. 

Fr. 1 accept of him. (He was ſworn.) _ 

Cl. of Ar. William Walker, 

Fr, I accept of him. (He was ſworn.) 

Cl. of Ar. John Wills. 

Fr. I challenge him. 

Cl. of Ar. John Hibbert. 

Fr. I challenge him. 

Cl. of Ar. John Pettit. 

Fr. I challenge him. 

Cl. of. Ar. James Robinſon. 

* 

Cl. of Ar. He is in the Original Pannel. 

Mr. Sheriff Buckingham. My Lord, here is the 
Original Pannel, and here's his Name here; and 
there is not a Perſon in this Pannel, but what was 
originally put in, except it be about five or fix at 
the End, and this is none of them. 

Fr, I challenge him. 

Cl. of Ar. Thomas Hollis. (He did not appear.) 

L. C. J. Pray, Sir John, who had you that Copy 
from? Who gave it you? 

Fr. My Sollicitor. 

Mr. Trot man. My Lord, he had none from me 1 
am ſure: I received the Pannel from the Sheriff, 
_ no Body, from Sir John, was ever with me for 2 

OPY. - 

Fr. My Lord, my Sollicitor brought it to me on 

Saturday Night. | 
I. C. J. Who is your Sollicitor, that gave you 
that Copy ? | 

Fr. His Name is Mr. Burleigh, my Lord. 

L. C. J. Where is he? Let's ſee this Mr. Bur- 
leigh. 

Fr. My Lord, he is gone to the Crown Office it 
ſeems, for the Habeas Corpus. | | 

Mr. Juſtice Rokeby. It is your own Sollicitor that 
has put the Abuſe on you, if it he ſo. 

Cl. of Ar. Thomas Hollis, (He did not appear.) 

TL. C. J. Pray, Sir John Freind, how many have 
you in all? 

Fr. In Number my Lord, would you have me tell 


you how many I have in Number? 


L. C. J. Aye, in Number, in your Copy of the 
Pannel. | | 
Mr. Sh.Buckingham. In the Pannel there are above 
Fourſcore. | | 
Fr. I have ſeventy one, my Lord. 
Then Thomas Hollis appeared. 
CI. of Ar. Do you challenge him, Sir? 
Mr. Sh. Buckingham. Pray let the Secondary pro- 
duce his Pannel that he had from my Brother and 
| me, 


Sir, he 1s not in my Pannel upon my Word, 1 
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= Pannel, 


they never came to me for a Copy, 


1 
me, and 1 am ſure the Lon: will find they were 
all named in that Pannel. | 
Lord, I have the Pannel, but 

Mr. Trotman. My 7 251 expected: 

t one ready; if Sir John Freind, or any 

2 Gor him, had ſent to me, they might have 
* Sh. Buckingham. And theſe People that are 
not in Sir John Feind's Pannel, are none of the 
half dozen that were added, when we came to 
the Knowledge of them, that they were Free- 


phuoolders. 


. When were they added Sir ? 
ee 6 Buck. They were added on Friday in the 
Afternoon, and it ſeems he never came for the Pan- 
nel to the proper Officer, and thoſe that he ob- 
jects againſt were not added, but are in the original 
annel. 8 : 
5 L. C. J. Truly I can't ſee any Body is to blame in 
this Matter but your own Sollicitor. | 
Mr. Trotman. My Lord, I aſſure you I had made a 
Copy, and I wondered I did not hear of them : I do 
not know where he got this Copy. 
I. C. J. Treby. In truth if you would not ſend to 
the proper Officer for a Copy, when you might have 
had it, you muſt be content with what you have; 


for no Body is bound o give you a Copy unleſs you 


ask for it. 
L. C. J. Well, what fay you to Thomas Hollis? 
Fr. I challenge him, my Lord, for he is not in my 


Cl. of Ar. John Sherbrook. 

Fr. I accept of him. (He was ſworn. ) 

Cl. of Ar. James Blackwell. 

Fr. He is not in my Pannel, upon my Word, my 
Lord. in 
L. C J. I can't help it, he is in the Sheriff's Pan- 
nel that is returned here. 

Fr, 1 challenge him. 

Cl. of Ar. Thomas Gardner. 

Fr. I accept of him. 
Mr. Gardner. My Lord, I am no Freeholder in 
the City. 

Mr. Juſtice Rokeby. Mr. Gardner, have you not 


© lately convey'd away your Freehold ? 


Mr. Gard. No, indeed, my Lord, I never had any. 

Cl. of Ar. William Prince. 

Fr. 1laccept of him. (He was ſworn.) ET 

Cl. of Ar. Fohn Simons. 

Fr. I challenge him. 

Cl. of Ar. Robert White. 

Fr. I challenge him. 

Cl. of Ar. Joſeph Morewood. 

Fr. I accept him; his Name is John I ſuppoſe, 
for ſoit is ia my Pannel. 

Cl. of Ar. No, it is Joſeph. 

Mr. Morewood. My Name is Joſepb. : 

Fr. Well, Sir, I accept of you, I don't queſtion 
but you are an honeſt Man. (He was ſworn.) 

Cl. of Ar. Cryer, countez. Thomas Clark. 

Her. One, &c. (So of the reſt to the laſt-) 

Cl. of Ar. Foſeph Morewood. 

Gyer, Twelve good Men and true, ſtand together, 
and hear your Eyidence. 


The Names of the jury were theſe. 
Thomas Clark, \ Nathaniel Long, 
Thomas Emms, George Child, 
Henry Hunter, William Walker, 
Thomas Poole, jur. < John Sherbrook , 


Peter Parker, William Prince, and 


Samuel Fackſon, Joſeph More wood. 
Cl. f Ar. Cryer, make Proclamation. 
Vol. IV. N 
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Cryer. O yes. If any one tan inform my Lords 
the King's Juſtices, the King's Serjeant, the King's 
Attorney General, or this Inqueſt now to be taken, 
of the High-Treaſon whereof the Priſoner at the 
Bar ſtands indicted, let them come forth, and they 
ſhall be heard; for now the Priſoner ſtands at the 
Bar upon his Deliverance : And all others that are 
bound by Recognizance to give Evidence againſt 
the Priſoner at the Bar, let them come forth and 
give their Evidence or elſe they forfeit their Re- 
cognizance; and all Jury-men of London, that have 
been called, and have appeared, and are not ſworn 
may depart the Court. 

Cl. of Ar. Sir John Freind, hold up thy Hand, 
(which he did.) You that are ſworn, look upon 
the Priſoner, and hearken to his Charge: He 
ſtands indicted by the Name of Sir Jahn Freind, 
late of London, Knight, ( prone in the Indictment, 
mutatis mutandis.) And againſt the Form of the 
Statute in that Caſe made and provided. Upon 
this Indictment he hath been arraigned, and there- 
unto hath pleaded not guilty, and for his Tryal 
hath put himſelf upon God, and the Country, 
which Country you are; your Charge is to en- 
quire, Whether he be guilty of the High-Treaſon 
whereof he ſtands indicted, or not guilty ; if you 
find kim guilty, you are to enquire what Goods 
and Chattels, Lands and Tenements he had at the 


Time of the High-Treaſon committed, or at any 


Time ſince; if you find him not guilty, you are 
to enquire if he fled for it? if you find that he 
fled for it, you are to enquire of his Goods and 
Chattels, as if you had found him guilty ; if you 
find him not guilty, nor that he did fly for it, you 
are to ſay ſo, and no more, and hear your Evidence. 
Mr. Mountague. May it pleaſe your Lordſhip, 
and you Gentlemen of the Jury; This is an In- 
dictment of High-Treaſon, that is brought againſt 
Sir John Freind, the Priſoner at the Bar, for aſſo- 
ciating with, and aiding the King's Enemies, with a 
Deſign to procure an Invaſion from France, and to 
raiſe a Rebellion within this Kingdom, and this was 
to depoſe the King, and to reſtore the late K. James; 
and in order to the Eſſecting theſe his wicked Purpo- 
ſes, the Indictment ſets forth, That the firſt of July 
laſt, he did meet, and conſult, and agree with one 
Mr. Charnock, (a Gentleman fince tryed, convicted 
and attainted of High-Treaſon) how they ſhould 
procure an Army from France, to come and invade 
this Kingdom: And ſhould raiſe a ſufficient Number 
of Men, to facilitate the Landing of the French ; and 
the Indictment particularly charges the Priſoner at 
the Bar, with ſending Mr.Charnock into Fance, to the 
late King James, to acquaint him with the Deſign, 
and to deſire him to procure a great Number of For- 
ces from the French King, to come here, and land 
within this Kingdom: And the Indictment does 
likewiſe charge him with procuring, and receiving 
a Commiſſion from the late King James to conſtitute 
him, the Priſoner at the Bar, a Colonel of Horſe ; 
and likewiſe with laying out and expending, and 
paying ſeveral Sums of Money in liſting and keeping 
Soldiers, and Men in pay under him, which were to 
be in his Regiment; and with laying out ſeveral 
Sums of Money in buying Arms, and Horſes for this 
Invaſion and Rebellion that was thus deſigned to be 
made, and raiſed within this Kingdom. To this, 
Gentlemen, he has pleaded not Guilty; we ſhall call 
our Witneſſes, and prove the Fact, and we do not 

doubt but you will find him ſo. 
Freind. Prove this if you can, it cannot be. 
Mr. Att. Gen, May it pleaſe your Lordſhip, and 
you Gentlemen of the Jury the Priſoner at the _ 
— 4 : * 
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Sir John Freizd, ſtands Indicted of High-Treaſon, 
in Compaſſing, and Imagining the Death of the 
King, and likewiſe in Adhering to the King's Ene- 

mies. | 
Gentlemen, the Overt- Acts lald in the Indict- 
ment to prove this Treaſon, are theſe. 

That the Priſoner at the Bar, did accept a 
Commiſſion from the late King James, to 
raiſe a Regiment of Horſe in this Kingdom, in 
order to joyn with the Herch, when they Iuva- 
ded it; and there were ſeveral Meetings, and 
Conſultations between him, and ſeveral others 
whom you will hear named by the Witneſſes, 
upon which it was Reſolved to ſend a Meſſen- 
ger, one Charnoc , into France, to deſire the late 
King James, to prevail with the French King to 
get a Number of Men, in all 10000, with an 
Aſſurance, that they would Aſſiſt him with a Num- 
ber of Horſe when he came: And in Purſuance of 
this Deſign, the Priſoner at the Bar did raiſe 
Men, and pay ſome Sums of Money for their Sub- 
ſiſtence, and Liſted, and had them in Readineſs; 
and provided Horſes and Arms. Theſe are the 
Overt.- Acts laid in the Iadictment; the Evidence 
that will be produc'd to you, to prove this Trea- 
ſon, and theſe Overt-Acts, will be in this Manner. 

Gentlemen you will ſee by the Evidence, that 
there has been a Deſign and Conſpiracy on Foot 
for ſeveral Years, to Aſſaſſinate the King's Perſon, 
and to have an Invaſion from France at that Time, 
by armed Force here to ſubdue this Kingdom. 
The Priſoner at the Bar, Sir John Freind, I think 
about two Years ago had a Commiſſion ſent him 
from the late King James, to raiſe a Regiment of 
Horſe: There were ſeveral other Commiſſions 
ſent likewiſe, but one was ſent to the Priſoner, 
which he accepted of; and in purſuance of ir, he 
appointed ſeveral Officers, and Liſted ſeveral Men 
for that Purpoſe, and expended ſeveral Sums of 
Money for the raiſing, and ſubliſting of them. 

Gentlemen, you will hear that his Lieutenant- 
Colonel was to be one Blaire, and his Major was 
to be one Slater ; and this Slater's Father was a 
Clergy-Man, and he-undertook to bring in a Troop 


of Clergy-Men that had refuſed to take the Oaths. 


One of his Captains was one Evans, one Richard- 
fon was another; and there were ſeveral other 
Officers whom you will hear named by the Wit- 
neſſes, that were appointed and ingag'd to make 
up the Regiment. 

Gentlemen, you will hear further by the Wit- 
neſſes, that about May, or June laſt, they having 
Tais'd a confiderable Number of Men, there were 
ſeveral Meetings had between the Priſoner at the 
Bar, and ſeveral other Perſons, in order to ſend 
ſome Perſon over to get Forces from France, to 
Invade this Kingdom. The firſt Meeting, that 
you will hear of, was at the Old King's Head-Ta- 
vern in Leaden- Hall-Street, and there were preſent 
the Priſoner at the Bar, my Lord of Aylesbury, my 
Lord Momgomery, Sir John Fenwick, Sir William 
Perkins, Mr. Charnock, (who was lately Condemn- 
ed and Executed for the Deſign. of Murdering 
the King) Mr. Porter, and one Cook, At that 
Meeting you will hear what their Debates were, 
and what their Reſolutions : After ſeveral De- 
bates, who they ſhould ſend, they reſolved to ſend 
Mr. Charnock, to go into France, to deſire the late 
King James toget 10000 Men of the French Troops, 
to land upon our Coaſts, about 8000 Foot and the 
reſt Horſe and Dragoons: And they did Impow- 
er him in their Names, to aſſure the late King 
James, that they would, when ever he Landed 
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with his Frenth Troops, be ready to aſſiſt him 
with near two Thouſand Horſe among them. 

Upon this, Gentkmen, Mr. Charnock undertook 
to go upon this Meſſage : But about a Week aftet 
they met again, for he was unwilling to go upon 
ſuch an Errand, without having a full Reſolution and 
Aſſurance from theſe Gentlemen that were thus 
Engag'd, that he might ſatisfie the late King what 
they would certainly do. So they met again abort 
a Week after, and that was at a Tavern in st. 
James's-Street, near Sir John Fenwick's Lodgings, 
one Mrs. Montjoyes, there was the Priſoner at the 
Bar, my Lord of Aylesbury, and molt of the ſame 
Company that were at the Meeting before: And 
Mr. Charnock deſired to know, it they did agree 
to what had been propos'd and Reſolv'd on be- 
fore; for he was unwilling, and did not care to 


go without a full Aſſurance of the Performance, 4 
They did all agree, and deſir'd that he would go 


with all Speed, and that he ſhould aſſure King 


James, they would be ready to meet him, if they * 


had Notice where he would Land. 


Pray, Gentlemen, obſerve the Time when theſe © 


Meetings were. It was in ay or June laſt ſoon 


after the King was gone to Flanders; and they 3 
thought this a fit Opportunity, when the King's 
Forces were drawn out of England into Flanders, 


for carrying on the Campaign, then was the pro. 


per Time, according as they diſcours'd the Mat. 


ter, the People being as they ſaid, generally Diſ- 
ſatisfied, and but few Forces in England to op- 
poſe them. 


Mr. Charnock accordingly went over into France, © 


and about a Month after return'd again, and ac. 


quainted them that he had told King James theit 


Reſolution, and how they would aſſiſt him, and 
what they deſired of him, and, in ſhort, had de- 
livered his Meſſage: But that King James told 
him, he thank'd them very much for their Kind- 
neſs and Readineſs to aſſiſt him; but at that 
Time the French King could not ſpare any For. 
ces, nor could it be all that Summer, and ſo there 
was nothing to be done; and thereupon it reſted 
till the laſt Winter. 


Then, Gentlemen, you will hear that the laſt 


Winter the Deſign was renewed again, about 
January laſt: For Sir George Barcley came over 


from the late King, being a Lieutenant in his 


Guards there, and then they entered into a Con- 


ſpiracy to aſſaſſinate the King; and that was to 3 


be done firſt, to facilitate the Invaſion, which was 
to follow immediately upon the Execution of the 
Aſſaſſination : For they thought they cou'd have 
no Aſſurance of Succeſs in their Invaſion, as long 
as the King lived; and I hope every one will take 
Notice, how precious that Life is to us, when it is 
ſo apparent to all the World, that our Enemies can- 
not hope for any Succeſs to their Enterprizes and 


Deſigns to deſtroy us, but by taking that Life 1 


away. 

Gentlemen, this very Conſpiracy, you will heat 
the Priſoner at the Bar was acquainted with, and 
privy to, even this Aſſaſſination ; tho? indeed you 
will hear he did not much approve of it, becauſe he 
thought it would be a Diſſer vice to the late King's 
Affairs; but he was at ſeveral Meetings with Mr. 
Porter, and Mr. Charnock, and Sir William Perkins, 
and ſeveral others that were Conſpirators in that 
Deſign, and was acquainted with it, as yon 
will hear by the Evidence- 


Gentlemen, you will hear further, that about 


January laſt, the Invaſion being intended to be 
quickly made, rhe Priſoner at the Bar, Sir Jobs 
Frein 


1695. 


Freind, had frequent Meetings with Blair, that 


;entenant-Colonel, and other Officers, to 
ane and prepare how to be in a Readineſs, 
About that Time the Priſoner at the Bar, Captain 
lair, and one Captain Ridley, met at a Place in 
Exchange- Aly, and there they diſcourſed among one 
another; and there Ridley ſaid there was a conſi- 
derable Roman-Catholick that was ſent to King 
James, and he wou'd bring the laſt Orders; and 
Sir John Freind ſaid he knew of it very well, it 


was ſo, and he hoped he ſhou'd have them brought + 


ickly. | 
9 Time, the Priſoner at the Bar, and 


Blair his Lieutenant-Colonel, met at Jonathans's 
Coffee-Houſe, and the Priſoner took him up in 
his Coach, and carried him along with him, and 


there they had a great Diſcourſe of the Affairs of 


the Regiment. The Priſoner at the Bar, Sir Joh 
— told Blair they muſt be very good Hus- 


bands of their Money: For if the Invaſion ſhould 


ifcarry, he ſhou'd not have Money enough to 
— Trade, but he would take Care about 
ſome Officers that had not Money to mount them- 
ſelves; but a great many were to prepare for them- 
ſelves at their own Charges, and for thoſe that 
were to be under them. They had likewiſe then 
ſome Diſcourſe about the Thoulon Fleet coming 
about, and that he thought it not ad viſeable till the 
Thoulon Fleet came round. He faid he wou'd 
not put a Foot in the Stirrop till that were 
done; and that he wou'd keep out of the Way 
till all was in a Readineſs, and adviſed Captain Blair 
to do ſo too. 

Gentlemen, you will find it further proved, that 
about May laſt, the Priſoner at the Bar paid 20!/. 
to this Captain Blair, who had laid ont Moneys 
in the Affairs of the Regiment, and this was to 
Re-imburſe him what he had ſo laid out; and it 
was in this Manner. You have all heard, I ſup- 
poſe, of one. Colonel Parker, who being taken up- 
on his coming over from France, was a Priſoner 
in the Tower, but made his Eſcape from thence, 
to which Eſcape the Priſoner at the Bar was privy. 
This Eſcape coſt 300 l. as you will hear, and the 
Priſoner laid down 100 l. of it. But this was to 


be repay'd him again: But how was it? There 


was one Johnſon a Prieſt, a Conſpirator likewiſe 
in this Deſign of Aſſaſſinating the King, and he 
undertook and promiſed, that the late King ſhould 
pay this 1007. And accordingly one Piggot went 
over into France, and had this 1001. paid him 
by King James, to repay it to Sir John Feind: 
But he thought fit to keep the Money, and Sir 
John Friend cou'd not get it of him, and he durſt 
not ask it, becauſe he knew the Conſideration 
was not fit to be made Publick. But he told Cap- 
taln Blair ] cannot pay you the Money out of my 
own Pocket; but Piggor ought to pay me, who 
has received this Money of mine. If you will 
prevail with Johnſon, who got this Money from 
the late King to be paid to Piggot, to perſuade 
Piggot to pay 20 J. 1 will allow it in Part of the 
Money he is to pay me, and you ſhall have it. 
Captain Blair did prevail with Johnſon to perſuade 
Piggot to pay this 201. and Captain Blair did re- 
celve it, and Sir John Friend did agree to allow 
it to Piggot out of the 1001. due to him. 
Gentlemen, at another Time, about Chriſtmas 
laſt, there was another 20 J. paid by Sir John 
treind's Order and Direction, by Piggot to Blair 
upon the ſame Account, by the Mediation of John- 
ſen the Prieſt ; and this was paid and allow'd as 


deing laid out in the Affairs of the Regiment 
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before, he being intruſted as Lieutenant - Colonel, to 
lodk after the Regiment. | | 

Gentlemen, I have now open'd the Subſtance 
of the Evidence; the Particulars you will hear 
from the Witneſſes themſelves. If I have open'd 
it amiſs, you will take Care, when the Witneſſes 
are produc'd, to obſerve what they ſay, who will 
tell you what really was done, and will re&ifie 
any Miſtake of mine: For I wou'd have no ſuch 
Miſtake do the Priſoner at the Bar any Prejudice. 

Mr. Sol. Gen, Gentlemen, Mr. Attorney has 
open'd the Nature and Courſe of our Evidence ſo 
fully, that I ſhall make no Repetition of any of 
the Particulars ; but call our Witneſſes and prove 
it in Order as it hath been open'd. And firſt, 
we call Captain George Porter, (who came in.) 

Freind. My Lord, before Mr. Porter is ſworn, 
I deſire to know whether he is a Roman Catho- 
lick, or a Proteſtant? 

L. C. J. Why do you deſire that? Is not a Ro- 
man Catholick a Witneſs? Though he be a 
Roman Catholick, that's no Objection to his be- 
ing a Witneſs. | be 

Freind. My Lord, I deſire to ask him the Que- 
ſtion, whether he be a Roman Catholick or no ? 

L. C. J. Sir John Friend, it is not a proper 
Queſt ion. 

Freind. My Lord, a Man ought to know what 
Profeſſion they are of, that are Witneſſes againſt 
him for his Life. 

L. C. J. Will you ask him whether he be a Chri- 
ſtian or no? 

Freind. My Lord, I deſire to know whether he 
be a Papiſt or a Proteſtant. 

Mr. At. Gen. If Mr. Porter be willing to tell you 
he may; but it is not a proper Queſtion. 

L. C. J. Eſpecially before he is Sworn; he is 
not Entitled to ask any Queſtions whatſoever, 
till he be Sworn. 

Freind. My Lord, I beſeech you let me have 
the Queſtion anſwered. 

Mr. Sl. Gen. Sure you don't conſider, that the 
Anſwer to that Queſtion is to accuſe himſelf ; you 
don't conſider the Conſequences of it. | 

Freind. Pray, my Lord, let me have my Right. 

L. C. J. The Queſtion is whether it is your 
Right or no. 

Freind. My Lord, I would not trouble the 
Court if I cou'd help it, but my Life and All is 
at Stake, and I muſt make the beſt Defence I can. 

L.C. F. Indeed your Queſtion is improper in 
itſelf ; but if he have a Mind to tell you, and an- 
ſwer voluntarily, he may. 


Freind. I humbly beg your Lordſhip that he may 


anſwer the Queſtion, 

L. C. J. I cannot ſee you have a Right to have 
this Queſtion anſwered you. 

Freind, Mr. Porter, you are a Gentleman, and 
I deſire you will anſwer whether you be a Ro- 
man Catholick or not. * 

Mr. Sol. Gen. Before he does anſwer, I deſire 
he may be acquainted with the Danger: He was 
born a Proteſtant, no doubt, and then turning 
Roman Cathalick, he ſubjects himſelf to a very 
ſevere Penalty. | 

L. C. J. Sir John Freind, I told you your Que- 
ſtion was not proper to be ask'd. | | 

Friend, Pray, my Lord, let him anſwer the 
Queſtion, it will be of great Uſe to me in my 
Tryal ;- pray let me have my Right. 

L. C. J. You ſhall have all the Right done you 
that can be; but in the firſt Place, if a Man be a Ro- 
man Catholick, LY his Religion, he 
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is a good Witneſs: And beſides that, it may be 
his anſwering the Queſtion may ſubject him to 
ſeveral Penalties; at leaſt he is liable to Proſecu- 
tion upon ſeveral Acts of Parliament that are very 
penal; and therefore it is by no Means to be ask d. 

Feind. My Lord, 1 pray only that he may anſwer 
the Queſtion. | 

L. C. J. No Man is bound to anſwer any Queſtion 


that tends to make him accuſe himſelf, or ſubject 


him to any Penalties. 

Fr. My Lord, I do with Submiſſion deſire it, and 
it is no great Matter for him to ſay whether he be 
Papift or Proteſtant. h 
T. c J. If it be no great Matter, then why do 
you inſiſt apon it? But perhaps it may be a great 
Matter in the Conſequence of it to him; a Man 


therefore is not obliged to anſwer any ſuch Que- 


ſtions. 

F. I beſeech your Lordſhip, let him anſwer the 
Queſtion. 

L. C. J. Yon have my Opinion; if you will, you 
ſhall have the Opinions of the reſt of the Judges : 
My Opinion is, That the Queſtion ought not to be 
anfwer'd. 

IL. C. J. Treby. Since your Lordfhip's Pleaſure is, 


That we ſhould deliver our Opinions upon this 


Point, I muſt declare, I am of the ſame Opinion, 


Fhat no Man is bound to anſiver any Queſtions 


that will fubject him to a Penalty, or to Infamy. If 


you ſhould ask him, whether he were a Deer- 
ſtealer, or whether he were a Vagabond, or any 


other Thing that will ſubject him to Puniſhment, 
either by Statute or by Common-Law, as whether 
he be guilty of a Petty Larceny, or the like, the 
Law does not oblige him to anſwer any ſuch 
Queſtions. | 

Fr. Well, I hope the Jary will conſider it, that 
he will not anſwer theQueſtion; and therefore they 
are to take it for granted that he is ſo. 

L. C. J. Treby. And now to this pteſent Purpoſe, 
to ask a Man whether he be a Popiſb Recuſant, is 
to ſubje& him to Danger: For when you ask him 
that Queſtion, if he were not bred up in that Re- 
ligion, then for him to own himſelf of that Reli- 
gion now, is to own as great a Crime as that you 
are charged with. If it were not ſo, but he was 
always bred in that Religion, yet there are very 

reat Penalties that he is ſubje& to, as, the Con- 

ſcation of two third Parts of his Eſtate, and ſe- 
veral other Things that he may be liable to, if 
he ſhould difcloſe that upon his Anſwer to the Que- 
ſtion, which without this Diſcovery could not be 
prov'd perhaps. We muſt keep the Law ſteady and 
even between the Priſoner and the Witneſs. 

Mr. Juſtice Nevil, I am of the ſame Opinion, it 
does ſubject him to a Penalty; and unleſs he will 
voluntarily anſwer it of himſelf, I think it cannot 


be demanded of him: For he may ſubje& himſelf 


to a Proſecution by it. | 

Mr. Juſt. Rokeby. I think, it is not a Queſtion that 
can of Right be impoſed upon him; he may an- 
ſwer it, if he will; but he is under no Obliga- 
tion to anſwer it, becauſe it may tend to accuſe 
himſelf of a Crime for which he may be proſecu- 
ted, and likewiſe will ſubject him to other Penal- 
ties, which the Law cannot compel him to ſubject 
himſelf to. | | 

Then Captain Porter was ſworn. 

Freind, I hope, Gentlemen of the Jury, you'll 
conſider this. | 

Mr. Soll. Gen. Mr. Porter, do you know Sir 75h 
Freind, the Priſoner at the Bar Y | _ 

Capt. Porter, Yes, Sir. 


E —— ———_—— 


8. Will. 3. 

Mr. Sol. Cen. Pray then will you give my Lords 
and the jury an Account what Meetings you have 
had with him, where thoſe Meetings were, and 


when, and what paſt between you, about Inviting 
the French over hither, or for a Riſing here. 


Capt. Porter, My Lord, about the latter End 


of May laſt, or the Beginning of June, we had two 


Meetings, one was at the Xing's- Head in Leaden- 
hall-ſtreet, the other at Mrs. Afountjoy's in St. James's 
ftreet, At the firſt Meeting there were preſent 
my Lord of Aylesbury, my Lord Montgomery, Sir 
John Freind, Sir William Perkins, Sir John Fenwick, 
Mr. Cook, Captain Charnoch, and my ſelf; after 
Dianer Mr. Goodman came in: Now at both thoſe 
Meetings it was conſulted of, and agreed, to fend 
Captain Charnock into France to King James, to 
deſire him to borrow of the Fenth King 10000 Men 
to come over hither, 8000 Foot, 1000 Hor ſe, and 
1000 Dragoons. Captain Charnock ſaid, He did 
not care to go upon a fooliſh Meſſage, and there- 
fore deſird to know what they would have him 
to acquaint King James with, and aſſure him ot. 


They all agreed to meet the King, whenever they Þ 


had Notice of his Landing, with a Body ot 2000 
Horſe; of which every one in particular was to 
bring their Quora where-ever he would appoint. 
Mr. Attorn. Gen. When was the ſecond Meet- 
ing ? 
Capt. Porter. That was at Mrs. Mountjoy's. 


Mr. Air. Gen. But I ask you when it was? how 


long after the firſt ? 


Capt. Port. I believe it was about a Fortnight 4 | 


after, or ſo. | 
Mr. Att. Gen, What was that Meeting for ? 


Capt. Port. The ſecond Meeting was to confirm 1 
the firſt, Capt. Charnock informed me, that he was 
to go within 3 or 4 Days, and therefore deſir'd to 


have a Meeting before he went. 


Mr. Att. Gen. What Diſcourſe was there at that ® 


ſecond Meeting? What Occaſion was there for it ? 


Capt. Port. Capt. Charnock deſired the Meeting 
once more before he went, to ſee whether we all 


kept our Reſolution. 


* 
2 


LY 1 
n 5 


Mr. Soll. Gen. Pray, what do you know of Sir F 


John Freind's Agreeing to raiſe a Regiment of 3 


Horſe ? 


Capt. Port. I know nothing of that Matter, but 
what I have heard ſeveral People talk; but | have 7 
heard him ſay he would be as ready as any Man, 
whenever the King came: And I have heard from 


Captain Charzeck, and from Sir William Perkins, 


that he had a Commiſſion to be a Colonel of 4 


Horſe. 


ing, who were preſent ? 

Capt. Port. I told you, Sir, the Priſoner at the 
Bar was preſent at both Meetings. | 

Mr. Sol. Gen.. Who elſe were there? 

Capt. Port. My Lord of Ailesbury, Sir William 
Perkins, Capt. Chernock, and I cannot tell whether 
my Lord Montgomery and Mr. Goodman were there; 
Mr. Cook and my ſelf were there, but the Priſoner 
at the Bar I am ſure was there. 

Mr. Soll. Gen. Pray Capt. Porter, will you re- 
member and recolle& your ſelf, who were at the 
firſt Meeting ? 

Capt. Port, I have named them alrcady, Sir. 

Mr. Soll. Gen. Name them again then. 

Capt. Port. My Lord of Ailesbury, my Lord 
Mentgomery, Sir John Freind, Sir William Perkins, 
Sir John Fenwick, Captain Charnock, Mr Cook, aud 


my ſelf; we dined there, and after Dinner Mr. 


Goodman came in. 
Mr. 


Mr. Att. Gen, Pray, Sir, upon that ſecond Meet- 5 3 
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4s, Gen, Pray, Sir, when did you ſee Mr. 
2 this, *. what Diſcourſe had you 
with him about his Journey and the Succeſs of it ? 
Capt. Port. I never ſaw him till three or four Days 
after our Riot Buſineſs in Dring- lane, upon the 
Account of which I had been a Prifoner in New- 
gate. 


Mr. Att. Gen. Well, and what did he ſay to 

, | 
Nee port. He told me that he had been in 
France, but that King James told him, the French 
King could not ſpare ſo many Men that Year ; 
aud withal, that be had been with Sir John Freind, 
and the ſeyeral other Perſons, with Meſſages from 
the King, but I do not know whether he had been 
there or no, only as he told me, that he had been, 
and brought that Anſwer. | 

Mr. Att. Gen. Pray now tell us, what other 
Meetings you have had about this Matter this 
Winter. 5 

Capt. Port. I was once with Sir George Barclay 
and Sir John Freind, at. the 2 Head in St. James's 
Rreet ;, I cannot tell what Diſcourſe they had, they 
"whiſpered among themſelves. 

Mr. Att. Gen. Who elſe was there? 

Capt. Port. There was Sir George Barclay, Sir 
William Perkins, my felf, Mr. Ferguſon, and one 
Humes. | | 

L. C. F. Where was that do you ſay ? 

Capt. Port. At the Nag's Head in St. James's 

reet. ; 

Mr. At. Gen. Was there any Body elſe there that 
you can remember ? 

Capt. Port. Captain Charnock came in after Din- 
ner, but I cannot ſay he din'd there. 

Mr. Att. Gen. And who elſe do you remem- 
ber ? | 

Capt. Port. There came in one Harriſon after 
Dinner; he is a reputed Romiſh Prieſt, and goes by 
the Name of Johnſon. 

Mr. Mountague. Pray, Capt. Porter, what was that 
Meeting for ? 

Capt. Port. They had ſeveral Whiſperings a- 
mong themſelves, but what they diſcourſes of I 
cannot tell. 

Mr. Mountague. Pray, did Sir John Freind ſay any 
Thing that you heard at that Meeting. 

Capt. Port. Sir George Barclay did ſay, That ſome 
People that were not ſo violent had written over 


into Fance to ſtop this Buſineſs ; upon which ſaid I, 


I hope you will have no Letter to Night. Upon 
which Sir John Freind ſaid, Is there any Thing 
that is hid behind the Curtain ? If there be, I am 
_ fairly dealt withal ; 1 will procecd no fur- 
ther. 


Mr. At. Gen. If Sir John Freind has a Mind to ask 


him any Queſtions, he may. 
I. C. J. Pray, Capt. Porter, let me ask you this 
Queſtion, Did all that were preſent at the firſt 
Meeting, at the xing head in Leadenhall-ſtreet, a- 
gree to ſend Mr. Charnock into France to the late 
King ? 

Capt, Port. Yes, my Lord. 

L. C. J. All of them? | 

Capt. Port. Ves; we deſir'd Capt. Charnock to an- 
ſwer to the King for us that we would meet him at 
the Head of 2000 Horſe. 
L. C. J. Did Sir 7h Freind agree to it? 

Capt. Port. Yes, I do poſitively affirm he did. 

L. C. J. Then at the ſecond Meeting, which, 


— ay, was at Mrs. Mountjeys, what was ſaid 


Sir John Friend. 


Capt: Port. We did agree all, That Capt. Char 
nocꝶ ſhould go on with the Meſſage that was reſol- 
ved upon at the firſt Meeting; and we would gt 
on with the Buſineſs, and he ſaid he would go away 
in two or three Days. | | 

Mr. Ait. Gen. Will Sir John Freind ask him any 
Queſtions ? 

Fr. 1 will only ask him if they have done, whe- 
ther he has any Thing more to ſay. 

Capt. Port. No, Sir. 

1 L. C. F. The King's Council have done with 
im. 

Fr. Then, my Lord, I will hear all they can ſay, 
and when I have heard the whole Evideace, 1 ſhall 
know how to anſwer to it. | 

L. C. J. Before you go, Captain Porter, 1 would 
ask you, What Anſwer Mr. Charnuck brought back 
from France ? 

Capt. Port. I ſay, I did not meet with Captain 
Charnock, till after I came out of Newgate for the 
Riot Buſineſs, and then he told me, he had been 
there, and he bad acquanited the ſeveral Gentle- 
men with the Meſſages he had brought from King 
James, who thank'd them for their Kindneſles, but 
= French King could not ſpare ſo many Men that 

car. 

Mr. Soll. Gen. Then the next that we call is Brice 
Blair, (who was ſworn.) Pray, Sir, do you know 
the Priſoner at the Bar, Sir John Freind ? 

Capt. Blair. Yes, my Lord; and I am very 
ſorry to come on ſuch an Account as I do now 
againſt him, I am ſorry for it with all my 
Heart 

Mr. Att. Gen. Well, Sir, pray will you give an 
Account, what you know of Sir ohn Freind's ha- 
ving a Commiſſion from the late King to be a 
Colonel of Horſe, and when it was, and how; 
pray tell my Lord, and the jury the whole Mat- 
cer. 

Capt. Blair. All that I can ſay to this Buſineſs 
is written in my Paper, and I refer to my Paper. 

Mr. At. Gen. You muſt not refer to your Paper, 
Sir, you muſt tell all what you know. 

L. C J. He may look upon any Paper to refreſh 
his Memory. | | 

Capt. Bl. I did ſee the Commiſſion, Sir, and I 
+ | 

Mr. At. Gen. What Commiſſion was it, Sir? 

Capt. Bl. It was a Commiſſion from Ring James, 
to Sir John Freind. l 

Mr. At. Gen. Where did you ſee it, Sir? 

Capt. Bl. I ſaw it in his Lodgings at the &rarnd, 
when he lived near the Strand in Surry. ſtreet. 

Mr. At. Gen. Who ſhew'd it you? 

Capt. Bl. He ſhew'd it me himſelf. 

Mr. At. Gen. What was it for? h 

Capt. Bl. It was for Raiſing a Regiment o 
Horſe. 

Mr. At. Gen, When was it that you did ſee it? 
How long ago was it ? 

Capt. Bl. It is well near two Years ago, or there- 
abouts, as I remember, 

Mr. At. Gen. Who was to have been Colonel of 
that Regiment. 

Capt. Bl. He was nominated to be Colonel of it 
himſelf in the Commiſſion. 
* C. J. Who was the Commiſſion directed 

tot! | 
t. Bl. It was directed to him, to Sir John 
Freind. 
L. C. J. Well, and what was done upon it ? who 
were to be the Officers ? 


Capt. 


Capt. B/. He promiſed me to be his Lieutenant 
Colonel; and I had the ſame from Mr. Harriſon, and 
there were ſeveral Letters that I ſaw, that came 
trom my Lord Melford and Secretary Carol, who 
were with King James. | 
Mr. At. Gen. What other Officers were there 
appointed ? 

Capt. Blair. There was one Richardſon was to be 
one of his Captains, and there was one Mr. Fiſher 


was to be another, and one Hall another; Fiſher | 


was to be his eldeſt Captain, and one Capt. Evans 
was to be his Captain Lieutenant, and one Captain 
Vernatti was to be another. 

Mr. At. Gen. Do you remember who was to be 
his Major? | | 

Capt. El. No, Sir, I think I cannot be poſitive as 
to that. I ſpoke to Capt. Barneſiy, that had been a 
Lieutenant in King Fames's Service, to be a Lieute- 
nant, and ſometimes he accepted, and ſometimes 
he refuſed it. 

Mr. At. Gen. Pray, what did you do as Lieute- 
nant Colonel upon this Matter? 

Capt. Bl. I endeayour'd all I could to get Officers 
for them; and to raiſe Troops. I endeavour'd to 
get what Men I could my ſelf. 


Mr. Soll. Gen. Pray what did you do? what Offi- 


cers did you procure for him ? 
Capt. Bl. I told you Vernatti and Fiſher, and one 
Mr. Hall that lives at Deal. 
Mr. Ar. Gen. What Troops did you get under 
you? Did you engage any to ſerve under you? 
Capt. Bl. What? I my ſelf, Sir, Do you 
mean ? 
Mr. At. Gen. Yes, Ido. 
Capt. Bl. Yes, Sir, I did. 
Mr. At. Gen. Can you name any of them ? 
Capt. Bl. Yes, Sir, if I make uſe of my Paper. 
Mr. Soll. Gen. You may make uſe of your Paper 
to refreſh your Memory, | 
Capt. Bl. There is a Paper of Names that I gave 
in before the Council. 
L. C. J. Mr. Baker, have you his Paper there? 
let him ſee it to refreſh his Memory. | 
Mr. Baker. I have none of the Papers, my Lord, 
they are all ſent before the Council. 
Mr. At. Gen. Pray, Sir, can you tell who was to 
have been your Lieutenant in your Troop ? . 
Capt. Bl. One Mr. Bertram. by 
| Mr. Mountague. You ſay, Sir, you were conſtitu- 
red Lieutenant Colonel; pray, who conſtituted you, 
and made you ſo? | 
Capt. El. I had only a Promiſe of it from Sir 
John Freind. 
Mr. At. Gen. Pray did you lay out any Monies 
for Sir John Freind ? or did he ever pay you any 
Money afterwards ? 


Capt. Bl. Yes, I have had ſeveral ſinall Sums of 


Money from Sir John Freind. 

Mr. At. Gen. Pray, what was it for? 

Capt. Bl. It was to drink with the Men that be- 
longed to the Regiment, and encourage them. 

Mr. Aa. Gen. Pray did Mr. Piggott pay you any 

Sums of Money? and by whoſe Order? 
Capt. Bl. Yes, he paid me firſt 20 l. and after- 
wards he paid me another 20 1. 5 
Mr. At. Gen. By whoſe Order was that, Sir? 
Capt. BI. It was by the Order of Sir John Freind. 
Mr. At. Gen. Pray, Sir, how do you know that 
Sir John Freind order'd him to pay it you? 

Capt. Bl. Becauſe it was the Money that Piggott 
had received to repay Sir John Freind, what he had 
advanced for the furthering of Parker's Eſcape out 
of the Tower. | 
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Mr. At. Gen, How do you know that he advan- 
ced any Money for procuring Parker's Eſcape ? 

Capt. Bl. He told me ſo himſelf. | 
| Mr. At. Gen. How much did Sir John Freind ſiy 
he had advanced for that Purpoſe ? 

Capt. Bl. He told me 100 I“. 

Mr. At. Gen. How did he tell you he was to be 
paid it again ? 1 . | 

Capt. Bl. He told me, that King James or- 
dered the Payment of it at France, when Pig gott 
went over, which was immediately afterwards : 
and I had of that, firſt 20 J. and afterwards 20“. 
by the Order of Sir John Freind, 

M. Soll. Gen. Pray, Sir, did Sir John Freind tel] 

received in Fance? 

Capt. Bl. Yes, he ſaid Pigott had received roo 1, 
in France; and he did not pay it him, but if I could 
get 201. of him, he would allow it. 

Mr. At. Gen. Pray about what Time was it that 
the firſt 20 l. was received? | 
Capt. Bl. I have ſet it down in my Paper; there 
it is. | 

Mr. At. Gen. But can't you tell about what Time 
it was? 

Capt. Bl. It was about Iaſt May, or June, the firſt 
20 l. was paid. | 
Mr. At. Gen, When was the laſt 20 J. paid. 

Capt. Bl. It was after I was ſick, about Michael. 
mas. | 

Mr. Comper. Pray, Sir, who was by when the laſt 
201, was paid. 

Capt. Bl. Mr. Piggott paid me the laſt 5 J. of it, 
(for I received it at ſeveral Payments from Mr. Pig- 
gott) but the laſt 5 J. was before Sir John Friend) at 
Jonathan's Coffee-Houſe. 

Mr. Soll. Gen. Pray do you know any Thing 
of Sir John Friend's Receiving any Letter from 
King James? 

Capt. Bl. Yes, he told me he had a Letter from 
King Fames. 

Mr. Soll. Gen. How long ago was that? 

Capt. Bl, Truly, I cannot tell. 

Mr. Soll Gen. I don't ask you the preciſe Day, 
but was it within a Twelve Month? 

Capt. Bl. Yes, I believe it might be therea- 
bouts. | | 
Feind. My Lord, I deſire he may ſpeak out; for 
I don't hear half he ſays. 

I. C. J. Repeat it to him again. 

Capt Bl. Sir, you told me you had received a 
Letter from King James. | | 

Freind. My Lord, I ſhall anſwer to this all after- 
wards, | 

Mr. Sol. Cen. Pray, had you at any Time any 
Diſcourſe with Sir John Feind about one Kater? 
Capt. Bl. Yes, I had. 

Mr. Soll. Gen. Pray tell what that was 
Capt. Bl. He told me he was to bring him in 
ſeveral Officers; and that he had intended to make 
two Lieutenant-Colonels, whereof Captain Slater 
was to be one; but when he ſaw I was not ſatis- 
fy'd with that, he ſaid he ſhould command a Troop 
of Non-ſwearing Parſons, and they ſhould be an 
independent Troop. 

Mr. Sol. Gen. You ſay that Slater was to command 
that Troop. 

Capt. Bl. Yes, and it was to be an independant 
Troop. | | 

Mr. At. Gen. I think you ſay that he and you 
met at Jonathan's Coffee-houſe. 

Capt. Bl. Yes, we did ſo. 

Mr. Att. Gen, Pray what Diſcourſe had you 
there ? | | 
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Capt. Bl. I called him aſide and deſired to ſpeak 
to him; and it was when Mr. Fiſher told me 
of this Plot, and deſired me to ſpeak to him, 
2 little before this horrible Conſpiracy broke 
out. And! told him what I heard from Fiſher, and 
from Harriſon the Prieſt about it ; and he told me 
that he had heard of it, and he was afraid it would 
ruin King James, and his Affairs. a | 

Mr. At. Gen. What was it that you told him you 


had heard. 


Capt. Bl. This Thing, the Conſpiracy 
inſt the King's Life. f : 
NT Was it before it broke out that he 
told you he knew of it ? ; 

Capt. Bl. Yes, it was ſhortly before it broke 
out. ; N . 
Mr. At. Gen. Pray, did you meet with him 
again? and did he carry you in his Coach at any 
Time? - ; 

Capt. Bl. Yes, he did, Sir. 

Mr. At. Gen. What Diſcourſe had you then, when 
you was with him in the Coach ? 

Capt. Bl. He took me ia his Coach to St. Mare 
tins le grand, and, ſays he, I will do nothing till 
the Thoulon Fleet meet with the Breſt Fleet; at 
that Time perhaps we ſhall be all taken up; but, 
ſays he, you may ſculk about the Town better 
than I can; and therefore I'll keep my ſelf pri- 
vate; and we muſt be as good Husbands of our 
Money as we can; for Money will be very ſcarce, 
What do you think you ſhall need, ſays he? Tru- 
ly, Sir, ſays I, I can't tell; that muſt be according 
as [am mounted. For I found I had a few indigent 
Officers at that Time. 

Mr. At. Gen. Pray, what were you to do? 

Capt. Bl. We were to ſculk up and down; and 
when he asked me, what Money I ſhould need, 
I told him I could not tell ; for there were ſeve- 
ral indigent Officers, moſt of which begg'd at 
that Time; and here is a Letter that I had from 
Sir Fohn Freind, to confirm my Receiving Money 
from him. | 

Mr. Att. Gen. Is that Sir John Friend's own 
Hand ? 

Capt. Bl. Yes, Sir, it is. 

Mr. At. Gen. Then put it in, give it hither, 

(It was delivered in to the Attorney General.) 

Mr. Soll. Gen. Pray, what have you heard Sir John 
Freind ſay of Sir John Fenwick's being concerned in 
this Matter? 

Capt. Bl. I heard him ſay, that he believed, 
that he ſhould command the Party that he was 
engaged in, and that Sir John Fenwick had Four 
Troops of Horſe, that lay near Reading to be 
employ'd. | 

Mr. Soll. Gen. For what Purpoſe ? 

p Capt. Bl. To be in Readineſs upon the De- 
cent. 

Freind. Gentlemen of the Jury, I can't hear a 


Word, 1 hope you hear. 


Mr. At. Gen. Pray, Sir, look upon that Letter; 
you ſay you had that Letter from Sir John Freind, 
pray who is that # that is mentioned in it ? 

Capt. Bl. It means Harriſon, alias Johnſon, the 
Prieſt. | | | 
ry As. Gen. Pray, what was that Letter written 


Capt. BI. It was about the laſt 20 1. that I was to 
receive from Piggott. 
Mr. At. Gen. ls that Sir ohn Freind's Hand? 
Capt. Bl. Yes, I think ſo. 
Mr. Ar. Ger, Have you ſeen Sir John Freind 


write? ; 
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Capt. Bl. Yes, I have ſeen him write, and I think 
it is the ame Hand. 
Mr. At. Gen. Then we deſire it may be read. 


Then a pay deſired he might be ached, 
Whether he ſaw Sir John Freind write that 
Letter ? 


I. C. J. What ſay. you, did you ſee him write 
that Letter? | 
Capt. Bl. No, my Lord; it came to my Lod- 
ging. 
Mr. Ar. Gen. Did ever he own to you he had writ 
you ſuch a Letter ? 
Capt. Bl. Yes, he did. 
Mr. Ar. Gen. Pray, let it be read; read it all, 
for it is but ſhort. | 
Cl. of Ar. (Reads.) 


For Captain Blair, Theſe. 


SIR, Tueſday Morning. 
O may much wonder you have not received an 
Anſwer of yours before now: I have been af- 
flicted with the Gout in my Hand and Foot, that I 
have not been able to put Pen to Paper; (I thank God) 
1 am ſomewhat better, and do hope to be in London 
4 Thurſday next, about the Hour of Twelve, at 
Jonathan's Coffee- Houſe, if the Weather do not pre- 
vent me; if it do, I ſhall not come before Mon- 
day following : I do deſire you for to meet me a- 
bout that Hour ;, for it is not convenient for to write 
a Note to Mr. H. for ſome Reaſons I ſhall give you, 
when I fee you. 1 wiſh you good Health. I am, 


SIR, 
Your Aſſectionate Friend, and Servant, 


John Freind. 


Fury- man. Pray, Sir, what Date is it of? 

Cl. of Arr. It has no Date but Tueſday Mor- 
ning. 

Mr. At. Gen. Did Sir Fohn Freind meet you on the 
Thurſday, according to this Letter ? 

Jury. man. My Lord, I deſire he may be asked, 
How this Letter came to him, whether by the Penny 
Poſt, or how ? 

Capt. Bl. I don't know, I belieye it was by a Por- 
ter : It came firſt to me when 1 was in Bed, and my 
Wife brought it np to me. 

Mr. At. Gen. Pray, Sir, anſwer my Queſtion. Did 
Sir Fohn Freind afterwards meet you at Fonathan's 
Coffee-Houſe, according to this Letter ? 

Capt. Bl. Yes, Sir, he did. 

Mr. Ar. Gen. And did you there ſpeak about the 
Buſineſs that's contained in that Letter ? 

Capt. Bl. Yes, Sir, and accordingly I had the 
Order. 

Mr. At. Gen. What Order? 

Capt. Bl. An Order for the 20 l. 

Mr. Soll. Gen. Capt. Blair, do you remember that 
you dined with Sir John Freind, near the Exchange, 
in January laſt ? 

Capt. Bl. Yes, I think I did, Sir. 

Mr. Sol. Gen. What Diſcourſe was there be- 
tween you then? Who was with you beſides you 
Two? 

Capt. Bl. I muſt refer that to my Paper. 

Mr. Soll. Gen. Well then, what Diſcourſe was be- 
tween you and Sir John Freind there? 

Capt. Bl. It is down in my Paper. | 

Mr. Sol. Gen. Do you know one Captain Ridley? 

„ Capt, 
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Capt. Bl. Yes, Sir. ; | 

Mr. Solt. Gen. Was he at any Time preſent, 
when you and the Priſoner at the Bar were to- 
gether ? 3 

Freind, My Lord, I cannot hear a Word he 
ſays. | 
L. C. J. Here is a great Noiſe indeed, and he it 
ſeems is not well, and ſpeaks but low; pray, order 
Silence in the Court. (Which was done by Procla- 
mation.) | 

L. C. J. Look ye, Sir John Freind, he ſpeaks of 
a Letter that you ſent to him that bears Date ſome 
Tueſday Morning, that you would be in Town, and 
meet him at Jonathan's Coffee-Houſe upon Thur /- 
day following, at Twelve a Clock ; and that Let- 
ter was read, and he ſays he met you accord- 
ingly, and there was Order taken for the Pay- 
ment of the laſt 20/, This is that he ſays; Did 
you hear it ? 

Freind. No, my Lord, I did not. 

L. C. J. That is what he ſaid. Then go on: You 
ſay he met you at Jonathan's Coffee-Houſe according 
to that Letter. 

Capt. Bl. Yes, my Lord. 
L. c. F. What was done there, when you 
met ? 

Capt. Bl. Nothing but. the Order. 

I. C. J. Who did he give the Order to? 

Capt. Bl. He gave the Order to Harriſon. 

L. C. J. Why, was Harriſon there? 

Capt. Bl. Ves, he came there before I came a- 
way. 

Z C. F. But you ſay he gave the Order to Har- 
riſon ? 

Capt. Bl. Yes, my Lord. 

L. C. J. What was the Order for? 

Capt. Bl. It was to pay me that Money. 

I. C. J. What Money was that? 
Capt. Bl. It was the laſt 20 J. 

Mr. Att. Gen. Was the 20 l. paid you after- 


wards ? 

Capt. Bl. Yes, Sir. 

Mr. At. Gen. Who paid it ? 

Capt. Bl. Mr. Piggott; he paid me the laſt 5 l. of 
of it before Sir John Freind's Face. 

I. C. 7. Was this the firſt 20 J. or the laſt, do 
you ſay ? 

Capt. Bl. It was the laſt. 

L. C. J. What was this Money paid for? 

Capt. Bl. I believe it was to ſupport me to go a- 
bout the Buſineſs of the Regiment. | | 

L. C. J. You believe; that's not enough: But are 
you ſure it was ſo? 

Capt. Bl. Yes, I am ſure it was for that. | 

L. C. J. Had you ever demanded Money of Him 
before? 

Capt. Bl. Yes, I had. 

L. C. J. For what was that Money that you 
demanded ? 

Capt. Bl. It was to drink with the Men that 
= brought in; to cheriſh, and keep them to- 
gether. | 

L. C. F. To what Purpoſe were thoſe Men kept 
together? 

Capt. Bl. They were for his Regiment. 

Mr. Sol. Gen. Pray, had Sir John Freind any 
Occaſion to pay you any Money upon any other 
Account? | 

Capt. Bl. No, Sir, not out of that 100 J. 


Mr. Cywper. You do not underſtand the Queſtion: 


Had you any Dealings with Sir John Friend, but 
about this Matter concerning the Regiment ? 
Capt. Bl. No, neyer in all my Life. 


Mr. Ait. Gen. Well, Sir, do you remembe; 
your Meeting with Sir John Friend when one Ridley 
was there ? 

Capt. Bl. Yes, it was at the Chop-houſe. 

Mr. At. Gen. Give an Account what paſs'd there. 

Capt. Bl. Mr. Ridley ſaid, A Gentleman was 
lately gone over to France, about Ten Days bc. 
fore ; and Mr. Ridley ſaid, he was a very ſenſible 
Gentleman, a Roman Catholick, an ancient Man, 
about Threeſcore Years of Age; what he was, 
I can't tell: He ſaid, he believed he ſhould bring 
the laſt Orders. | 

Mr. At. Gen. What did Sir John Freind ſay ? 

Capt. Bl. Sir John Freind ſaid, He knew of it; 
but he named no more. 

Mr. Sol. Gen. What was the Effect of thoſe Or. 
ders, as you underſtood ? 

Capt. Bl. I cannot tell that, Sir, indeed. 

Mr. Soll. Gen. Did you know Mr. Charnock ? 

Capt. Bl. Yes, Sir, I did. 

Mr. Sol. Gen. What do you know of his going to 

France. 
Capt. Bl, I met him upon the Exchange the laſt 
Summer, and I told him, I expected not to have 
ſeen him here at that Time, I thought he had been 
abroad ; he told me he was come from France, bat 
who ſent him I cannot tell, Ido not know upon 
my Life. 

Mr. Sol. Gen. Pray, what has Sir John Freind ſaid 
to you about Ferguſon ? Whether was not he to 
have been an Officer in his Regiment ? 

Capt. Bl. No; but Sir John Freind ſaid, he 
— join, and Mr. Ferguſon himſelf lias told 
mew. - |: | 
M. At. Gen. When did he tell you ſo ? 

Capt. Bl. A good while ago. | 

Mr. At. Gen. How long ago? 

Copt. Bl. Two Years ago and above. 

Mr. Soll. Gen. Did Sir John Freind, tell you any 


Thing about Ferguſon, that he would bring in any 


Men? | 
Capt. Bl. Yes, he ſaid he would bring in a great 
many. | 
Mr. At. Gen, Will the Priſoner ask him any 
Queſtions ? x | 


L. C. J. Sir John Freind, will you ask this Wit- 
neſs any Queſtions? : 

Freind. Yes, my Lord, I ſhall by and by, if they 
have done with him. 

J. C. J. Yes, they have done with him. 

Then he pauſed, and peruſed his Papers. 

Freind. Firſt, as to the Commiſſion you charge 
me with, that I ſhould receive a Commiſſion from 
King James; I deſire to know, whether it was ſign- 
ed, or ſealed, and what Date it was. 

Capt. Bl. I cannot tell the Date indeed, Sir John; 
for I neyer thought to come here upon ſuch an 
Account as this : But I think it was in Paper, 


ſigned above Fames Rex, and below, By his Maje- 


ſty's Command, Melford ; and a little Seal upon 
the Margin. 

Freind. This is the hardeſt Thing in the World 
upon a Man; here you have charg'd me with Money 
to ſubſiſt aud encourage Soldiers. 

Capt. Bl. Ves, Sir. 

Freind. I would only ſay this; you were recom- 
mended to me for a very honeſt Man, and you 
bave come to me ſeveral Times, and told me, Sir, 
my Neceſſities are very great, I am ready to ſtarve, 
I have a great Charge ; for God's ſake will you be 
pleaſed to beſtow ſomething upon me, to relieve 
my Neceſſities: It's true, I have given you Mo- 
ney ſeveral Times, but I never gave it for — 
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ſe but Charity; God knows my Heart. I 
RR to conſider with your ſelf and an- 
ſer it. There is a God above where you muſt 
ire an Account as well as I, and I hope you 
will conſider of it. Pray declare the Truth, 
Whether you have not writ thoſe Lines to me 
ſeveral Times, that you were ready to ſtarve, 
and beg'd of me to relieve your Neceſſities ? 

Capt. B. I have ſo, Sir, I acknowledge it. 

Freind. Pray take me Right, and was not that 
Money I gave You, only upon pure Charity? 

Capt. B. Yes, you did give me Charity, but I 
had expended ſo much Money in your Buſineſs, 
that reduced me to that, God knows my Heart. 
1 have laid out many a Pound upon this Affair. 
Feind. It is the hardeſt Thing in the World, 
this is a Roman Catholick too. | 

Capt. B. I am ſure it coſt me many a Pound 
more than ever I had of you. 

Freind. You ſay you Liſted a great many Men, 
who where the Men? What are their Names ? 
what were they For ? : | 

Capt. B. I have given a Liſt in of them to the 
Council. | | 

Freind. Who are they? For God knows I know 


nothing of them. 


L. C. J. If you have a Liſt there, let it be pro- 
duced. | 


Capt. B. I gave it in to the Council; and Sir 


John I brought in ſeveral Officers to you. 


Mr. At. Gen. Remember, and name as many as 


you Can, 
Capt. B. I have named the Officers already. 
Mr. At. Gen. Name them again. | 
Capt. B. Did not I bring Captain Fiſher to you, 
and did not you promiſe to make him your Eldeſt 
Captain ? 
Freind. No, you never did. 
L. C. J. Theſe are Queſtions of your own ask- 


ing, ſo you muſt hear him. 


Capt. B. I brought Captain Fiſher to you, and 
accordingly we Dined at Captain Simons's, and 


there was Captain Ridley, Mr. Richardſon, and Mr. 


Fiſher and you talked together, and yon liſtned 
to him, and in my own hearing you promiſed 
he ſhould be eldeſt Captain, upon Condition, that 
he would bring in a Troop; and this is true ſo 
help me God. | 

Freind. Pray, where are your Men? and what 
are your Men that you Liſted ? 

Capt. B. I never ſpoke of Liſting, I only ipoke 
of Encouraging. 

Freind. Did not you ſay you had Liſted a great 
many Men for to be of my Regiment ? 

Capt. B. No, Sir, I did not. 

Mr. At. Gen. I think you do miſtake, Sir 30hn 
he did not ſay Liſt, 

Capt. B. I had Money from you upon the Ac- 
count of Encouraging, and Treating, and Drink- 
ing with -a great many of the Men: And you 
ſaid it was impoſſible to keep them together, but 
that I muſt have Money to Treat them, and Drink 
with them ; but you deſired me to be as good a 
Husband as 1 could. 

Freind. I never ſaid ſo, theſe are very hard 
Things upon me. 

Cipt. B, Did not I bring Captain Cole and Cap- 
tain Neale to you, and his Brother-in-Law Mr. 
Robinſon, and Mr. Gellibrand ? and did not we Dine 
together ? - 

Freind, I know nothing of all this 1 declare 
to you. | 
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L. C. J. If yon will ask him any more Queſti- 
ſtions, do. | 

Capt. B. I brought thoſe three Gentlemen, and 
we Dined together. | 

L. C. J. Where did you Dine then? 

Capt. B. At Hackney, when Sir John lived there, 
at his own Houſe. 

Freind, When was it ? 2 

Capt. B. It is above a Vear ago. Pray, Sir 
John, don't think to daſh me out of Countenance, 
tho'l am very Ill; I ſpeak nothing but the Truth, 
and therefore 1 will not be daſht out of Coun- 
tenance. You know what I ſay to be true; you 
then drank a Glaſs of Wine to Captain Cole: And 
did not you promiſe him, becauſe he was one of 
our Mother's Name, that he ſhould have a Place 
in the Exciſe next one of the Commiſſioners. ſays 
I, Sir Foby, what will you give me? O, ſays he 
ho ſhall have the Regiment, Man. This was 

fore Robinſon, his Mother-in-Law, and Mr. Gel- 
librand. 

4. C. J. Who was to have the Place in the Ex- 
ciſe. | 

Capt. B. Captain Cole. | h 

Freind. I know not a Word of all this. 

Mr. J. Rokeby. Captain Blair, be not daſhed, 
— ſpeak the Truth, and you need fear No- 
thing. 

Capt. B. This 1 ſay, was before Mr. Robinſon 
and Mr. Gellibrand. | 
_ HO I don't know Gellibrand, nor none of 
them. | 

L. C. J. Was that Cole to be any Thing in the 
Regiment. 

Capt. B. Yes, he was to have been a Captain, 
and to bring in a Troop. 

Mr. At. Gen. Sir John, will you ask him any 
more Queſtions. ” 4 

Freind. No, I muſt depend upon the jury, for 
I cannot remember half — * fl. 

Mr. Sol. Gen. Do you remember any Diſcourſe 
between you and him, about ſome brisk Men that 
were to follow him; 

L. C. F. But before you ask him, Mr. Solici- 
tor, we muſt know whether he will ask him any 
more Queſtions, for he is now his Witneſs. Do 
you ask him any more Queſtions, Sir ohn? - 
| Freind. I can ask about no more than what I 

ear. 

L. C. J. But ask him what you will. 

Freind. My Lord, I have not heard half what 
he has ſaid, I hope the Jury will take Care in it. 

L. C. J. Some Part of it was twice repeated 
to you, 

Friend, As to that my Lord, I would ask him 
a Queſtion or Two. Was that my Letter ? 

Capt. B. Yes, it was. 

Freind. did you ſee me Write it ? 

Capt. B. No, it came to my Hands by a Por- 
ter, as I believe, when I was in Bed, my Wife 
brought it up to me. 

Freind. What was that Letter for? | 

Capt. B. In order to pay the laſt 20 J. and1 
did ſee a Return of a Letter that you Writ to 
King James. 

Mr. At. Gen. Who ſhewed you that Letter to 
King Fames ? 

Capt. B. He ſhew'd it me himſelf. 

L. C. J. How long ago is that? 
| Capt. B. A Year, and a half ago, as near as 1 


can Remember. 


L. C. J. Did he ſay any Thing of an Anſwer 
he had to it. 
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Capt. B. Yes, but 1 eannot Remember what it 


was Directly. 

Juryman. He was pleaſed to ſay he ſaw a Let- 
ter from King Fames. 5 

L. C. F. No, No, Sir, it was a Letter to King 
James. Z 
Furyman. My Lord, I deſire he may be asked, 
if he knows the Contents of that Letter. 

L. C. J. Did you ſee him write the Letter, or 
did he ſhew you the Letter he had Writ ? 

Capt. B. I did not ſee him write the Letter, 
I ſee his Hand to the Letter, and he ſhew'd me 
the Letter, that he ſaid he had written to King 
James; and there is this particular Paſſage to con- 
firm it, it was at Mr. Piggot : Mother's Houſe; I 
dined with him there that Day, and when he 
ſhew'd me the Letter, 1 told him J was ſo well 
pleaſed with the Penning it, that I believed Mr. 
Ferguſon had a Hand in it; and he was very an- 
gry, that I ſhould think, he was not able to write, 
and did not write the Letter himſelf. 

Furyman. My Lord, ſince it ſeems, he peruſed 
the Letter, I deſire he may be asked, whether he 
can Remember the Contents of that Letter, or 
any of it ? | 

Capt. B. Really, my Lord, I cannot tell that 
particularly: But I am apt to think it was about 
the Buſineſs of the King, and about the Regiment. 

7 957 J. Can you tell truly any the Contents 
of it? 

Capt. B. That it was about the Affairs of the 
Regiment, I am poſitive. 

Mr. Camper. My Lord, before he goes away 
(that the Jury may not go away with a Miſtake,) 
1 deſire it may be Obſerved, . he does not ſay, 
he ſaw Sir John Friend, write the Letter. | 

L. C. J. No, No, but that he ſhew'd it him 
himſelf. | 

Freind. When was that Letter writ that I ſhew'd 
to you? | 

Capt. B. It was about a Year and a Half ago. 

Freind. I declare in the Preſence of God, I ne- 
ver Writ one. 

Jaryman. He ſayes you ſhew'd him the Letter, 
therefore it is very fit we ſhould ſee it. 

L. C. J. Nay, Sir, you muſt not talk to the 
Priſoner z if you have any Queſtions to ask, you 
muſt propoſe them to the Court. 

Freind, I declare in the Preſence of God, I ne- 
ver writ any ſuch Letter, as this he now char- 
ges me with. 

Capt. B. And I declare in the Preſence of God 
you ſhew'd me ſuch a Letter. 

Freind. Yes, you may, but I am a Proteſtant, 
you are a Papiſt, you may do any Thing. 

Mr. At. Gen. You may ask any Queſtions of him, 
Sir John, but you muſt not rail at the Witneſs. 

Freind. But when you charge me with the 
writing of a Letter to King James, I ought to 
ſpeak to it. It ſeems I] am not to ask whether 
he is a Papiſt. 

Mr. At. Cen. He ſays you ſhew'd him a Letter, 


that you ſaid you had Written to King James, 


which he Read, and liked the Penning of it fo 
well, that he Thought Ferguſon had a Hand in 
it; at which you were offended that he ſhould 
_ you could not write ſuch a Letter your 
ell. 

Freind. J declare in the Preſence of God I ne- 
ver writ any ſuch Letter. | 

Mr. Ar. Gen. 1 ſuppoſe you'l diſprove him by 
and by. 

Freind. I can have no Witneſſes to this Matter. 
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Mr. At. Gen. And yon can't expect your own 


Denyal ſhould go for Proof. If you will ask him 
no more Queſtions, let him go down, and eaſe 
himſelf. 

Freind. He muſt not be askt whether he is a 
Papiſt, but 1 hope you will take Notice, Country. 
men, that theſe Witneſſes are Papiſts, and they 


think they merit Heaven by ſwearing againſt Pro- 


teſtants, whom they call Merericks. 

L. C. F. Indeed, Sir John, I don't hear you: 
Pray ſpeak ſo loud that the Court may hear what 
you ſay. 

Freind. | will my Lord; I ſay he is a Roman 
Catholick, and I have Witneſles to ſwear he i; 
ſo, and Deſire I may prove that he is a Roman 
Catholick, and therefore he is not to be hearg 
againſt a Proteſtant. 

Mr. At. Gen. Then the next Witneſs we call i; 
Mr. Bertram, (who was Sworn.) 

Friend. But I have not done with Mr. Porter, 

L. C. J. Well you ſhall have him by and by, let the 
King's Council go on in their Method. 

Mr. At. Gen. Pray, Mr. Bertram do you know 
Captain Blair that was here juſt now ? | 

Bertram. Yes. © | 
Mr. At. Gen. How long have you Known him. 

Bertram. About Eight or Nine Years. 


Mr. At. Gen. What Diſcourſe have you had with 


him about any Regiment that was to be raiſed 
for the late King James. 


Bertram. Captain Blair 


Regiment of Horſe, that were to be raiſed, and 
lye poſted about the Town, and Captain Blair 
was to be Lieutenant-Colonel to the Regiment, 
and I was to be Lieutenant to Captain Blair in 
his Troop. | 3 

Mr. At. Gen. My Lord, we only call him to 
Confirm what Captain Blair has ſaid that he was 
to be his Lieutenant, and that this was talked of 
two Years before. Did he tell you Sir Jon Freind 
was to have a Regiment of Horſe? 

Bertram. Ves Sir, and he obliged me to bring 
in as many Men, and Horſes as ] could into this 
Regiment, and he told me Captain Fiſher, Cap- 
tain Varnatti, and Captain Cole were to be Cap- 
tains in the Regiment. | 

L. C. J. And what were you to be? 

Bertram, A Lieutenant, 

L. C. J. To whom? 

Bertram, To Captain Blair; he has told me ſo 
ſeveral Times, and talked to me about the Affairs 
of the Regiment; a great deal that I cannot now 
Remember, relating to that Purpoſe. 

L. C. J. This is no Evidence againſt Sir Fob 
Freind; he is only called to confirm the Teſtimo- 
ny of Captain Blair ; that Blair ſpoke of it long 


before he gave his Evidence, and ſo it is nota 


new Thing now invented by him. | 

Mr. Sol. Gen. Sir John Freind did ask what Men 
he had Ingaged, and among others he named this 
Mr. Bertram to be his own Lieutenant, and he 
now tells you Blair promiſed him ſo to be two 
Years ago, and then told him Sir John Friend was 
to have a Regiment. 

Friend. Do you know me Sir? 


Bertram. No, Sir, I never was in your Comp- 
ny in my Life, I only tell you what 1 have bed 
from Captain Blair, I do not know that ever! 


ſaw your Face. 


L. C. F. His Evidence Sir Jon Freind hurts you 
not, as to any particular Thing that he knowt X 
againſt you, he is only brought to confirm was 

| Captaid 


had told me for two 
Years laſt paſt that Sir John Friend was to have a 


= 
Captain Bfair ſaid, that he was to be his Lieute- 
naut in his Troop- : 

Mr. At. Gen. Then, my Lord, we leave it here. 

I. C. J. Look ye Sir John Freind, the King's 
Council have done, and now you may ſpeak, and 
ſay what you have a Mind to fay in your own 
Defence. . 

Mr. J. Rokeby. And call what Witneſſes you 
have a Mind to call. 

Freind. My Lord, in the firſt Place, I deſire to 
know whether Mr. Courtney is come. 

L C. J. Your Sollicitor can beſt tell that. 

Freind, I perceive he is not come. 

L. C. J. Well go on: I ſuppoſe he will not be 
long before he comes, we will ſtay for bim. 

Freind. My Lord, I muſt wait for my Witneſs: 
But in the mean Time, as to Mr. Porter's Evi- 
dence. I own I wasat the Meeting at the King's 
Head in Leaden- Hall Street; I declare I was at that 
Place, and there were ſome Gentlemen there, but 
how many or whom I cannot ſay; but 1 declare 
there was not one Word ſpoken there of any Rai- 
ſing of Men, nor any Thing of that Nature, that 
he ſpeaks of, but only we were drinking a Glaſs 
of Wine, and eating a Diſh. of Meat together, 
and Sir John Fenwick at that Time coming in 
ſaid to us, I deſire you to come to our End of the 
Town, and take a Diſh of Meat with us. And 
there was nothing ſpoke of any Thing relating to 


1 the Government. Gentlemen theſe are Papiſts, 
and I am a Proteſtant, they don't care what they 


ſay, for they think they merit Heaven by deſtroy- 


f | ; ing Proteſtants; and they are not to be believed, 


and that is the Reaſon that I was not to ask them 
the Queſtion, for by Law they are not Witneſſes, 
and for that I appeal to your Lordſhip. 

I. C. J. H. Why are they not Witneſſes ? 


Freind. Nay I appeal to your LOT 
L. C. J. H. Truly I think they are Witneſſes, 


1 know nothing to the Contrary. 


Freind. My Lord, Papiſts are not good Witneſ- 


7 | ſes againſt Proteſtants for this Reaſon, that I ſhall 


tell you; I am adviſed, my Lord, that a Papiſt 


3 is not a good Witneſs to prove a Proteſtant a 
Traytor within the Star. of 25. of Ed. 3. 


L. C. J. H. Who ſays ſo? 
Freind, My Lord, 1 deſire to know whether 


3 there is ſuch a Statute ? 


L. C. J. H. Yes no doubt of it, there is ſuch 

a Statute as that of the 25 Ed. 3. about Treafons. 

Feind. Pray, my Lord, does not that make it ſo? 
L. C. J. H. No indeed, I know no ſuch Thing. 
Mr Sol. Gen. That cannot be, my Lord, that 

any ſuch thing ſhould be, for all were Papiſts 

then, there was no ſuch Thing as a Proteſtant in 


4 the time of Ed, 3. 


Freind. My Lord, there is the Statute of the 
Third of James the Firſt, Cap. 4th. and other 
Statutes made in the Time of King Charles the 


4 Second, particularly in the 3oth Year of his Reign 


Cap. 2d. Whereby it is plain they are not to be 
believed againſt Proteſtants, becauſe they believe 
them Guilty of Damnable Hereſie ; and by thoſe 
Statutes they are reputed Infamous. 

L. C. J. Where is your Statute. 

Friend, My Lord, I have no Statute-Book, I de- 
fire it may be Inquired into, this Advice was gi- 
ven me by my Lawyer, Iam no Lawyer my ſelf, 
there is the Statute of 3. James the Firſt, Cap. 4 
and the next is 30. Car. 2. Cap. 2. 

1 C. J. Well the Statute.- Book ſhall be looked 
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Freind, My Lord, the per ſon is not come, who 
is to give Evidence againſt Captain Blair, the prin: 
cipal Witneſs, he is a Priſoner at the Gate- houſe, 
and your Lordſhip was pleaſed to ſay you would 
have Patience till he came. 

L. C. F. Yes, yes, we will ſtay a while. 

Freind. I pray my Lord do, for it will be very 
material for me. 

L. C. J. Treby Have you any Thing to fill up 
the Time with in the mean Time. 

Then Wiliam Courtney appeared. 

IL. C. J. Is your Sollicitor returned with this 
Habe as Corpus. | 

Freind. | believe he is in or about the Court, 
but ] cannot get him to me the Croud is fo great. 

After much adoe Courtney came in. 

L. C. J. Is this the Witneſs you wou'd have? 

Freind. Ves, my Lord, it is. 

L. C. F. Then what do you fay to him? 

Freind. My Lord, muſt 1 ask him the Queſtions ? 

L. C. J. Yes, you muſt propofe your Queſtions to 
the Court, and they will ask them of the Wit- 
neſſes. If this be the Perſon you ſpeak of you 
had beſt examine him. 

Freind. Mr. Courtney | deſire you would ſpeak 
hat you know of Captain Blair. | 

Courtney. Gentlemen, I have been a Priſoner in 
the Gare-houſe about a Month, and while I was 
there Captain Blair at the ſame Time came in as 
a Priſoner, as mentioned in the Proclamation ; 
being my old Acquaintance, (lt was in Bed being 
in upon ſome other Accounts,) and when they 
told me Captain Blair was brought in, I deſired 
him to come into my Chamber. I told him I was 
forry to ſee him there, 1 told him I hoped he was 
none of thoſe concerned in this Plot; he ſaid he 


was in the Proclamation, but that he was inno- 


cent, and knew nothing of the Plot, nor of the 
Aſſaſſination, nor any Thing like it ; there were 
ſeveral other Perſons in that Place at the fame 
Time, and he faid he was as innocent 25 the Child 
unborn. | 

Feind. Did he mention any Thing of me then? 

Courtney. At that Time he faid nothing of you. 

Freind. Pray Sir, do you believe he is a Km 
Catholick ? 

Courtney. I do not know his Religion indeed. 

Freind. But don't you know him to be a Roman 
Catholick, 

Courtney. He bore the Character of one, but I 
never ſaw him at any Church. F 

Mr. J. Rokeby. Pray Sir how long have you 
known Captain Blair ? | | 

Courtney.” By fight, I have known him 6 or 7 
Years. | 

Mr. J. Rokeby. Pray, upon what Account did 
you call} him Captain ? 

Courtney, It was a common Name among all the 
Company: He was called fo. 

L. C. J. What all the Time that you knew him? 

Courtney. . Yes, all the Time that 1 knew him, 1 
knew no other Name that he had. 

Freind. But did not you hear that he was repu- 
ted to be a Roman Catholick? 

Courtney. | have heard that CharaQer of him, 
among thoſe that I have known, but I have very 
little Knowledge of his Religion. 

Z. C. J. Is this what you can fay ? 

Courtney. There are ſeveral others that were 
Witneſſes of this, as well as L; I never ſaw you 
Sir Jahn Freind, before in my Life, to my Know- 
ledge, nor ever ſpoke to you. 


111 Freind 


52 

Freind. Sir, a Note was ſent to me, that you 
could do me ſome Service, and that was the Reaſon 
] ſent for you. I deſire Mr Carpenter, Mr King, and 
Mr Payne may be called. 

L. C. J. Have you done with this Man then? 

Freind, Do you know Captain Porter, Sir? 

Courtney, Yes, I do, Sir. 

E. Sir, do you know him to be a Roman Catho- 
Tick ? | | 

Courtney, Sir, 1 have heard that he has ſuch a 
Character. 

L. C. J. What Character has he? 

Courtney, That he is a Roman Catholick. 

JL. C. J. That's only by Hear- ſay. 

Freind, My Lord, I have done with this Man. 

L. C. J. If you have done with him, then the 
Keeper may carry him back again. 

Courtney. Sir, I have ſomething elſe to ſay. 

Fr. My Lord, he ſays he has ſomething elſe to 


Well, Sir, what is it you have more to ſay ? 

Courtney. Two or three Days after that Time, 
there was a Priſoner then in the Gate-houſe, who 
was an Enſign in the Army, was reading the Fly- 
ing Poſt in my Chamber, and in that Flying Poſt 
there was News that Capt. Blair was making a great 
Diſcovery, and that he had accus'd Sir John Freind, 
for having receiv'd a Commiſſion for a Regiment 
in which he was to be Lieutenant Colonel, and 
ſaid a great deal about that Regiment, hom he had 
received Subſiſtence Money for them from Sir John 
Freind. A little after Captain Blair came into the 
Room, and ask'd me if I had got the News; [I 
told him yes; and Captain Blair then ask'd what 
was the Import of it? 1 told him it was there, 


that he was making a great Diſcovery, and par- 


ticularly, that he was to be Lieutenant Colonel to 
Sir John Freind, and had received Subſiſtence Mo- 
ney from Sir John Freind for the Men of the Regi- 
ment. Captain Blair anſwer'd, that they might 
put- what they would in the News, but he knew 
nothing of it, nor did not receive any Money ; 
and this was a great Surprize upon me, and upon 
thoſe others that heard him, when we were told 
he was tobe the main Eyidence againſt Sir Fo 
Freind. | 
Feind. Well, Sir, do you know any Thing 
elſe? 

- Courtney. Captain Blair was bemoaning himſelf 
afterwards, that he went againſt his Conſcience 
in this Thing, and his Wife told me that he was 
very much concern'd, becauſe he was going to do 
this againſt his Conſcience, and ſhe was ſure it 
would break his Heart. 3 
F. Do you know aby Thing more? 

Courtney. And he told me in his Chamber upon 
Friday Night laſt, about Nine a Clock I came to 
ſee him, he lay upon his Bed very ill, and his Wife 
was with him; 1 asked him how he did, and he 
clapt his Hands, and ſaid he was very ill. Pray, 
ſaid I, what ails you? Sure you have gotten ſome 
very great Cold. Oh! no, ſays he, Life is ſweet, 
I don't know what it is 1 ail, but were it not for 
Life, I ſhould never do what I do. 

L. C. J. Did he tell you, he went againſt his Con- 
ſcience? | | 

Courtney. His Wife and he ſpoke at firſt, that 
he went againſt his Conſcience, and he believed 
his Conſcience was in a miſerable State, and this I 
ſpoke innocently among ſome of the Priſoners, 
and I did not know that it was taken Notice of, 
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but it ſeems ſome Body has acquainted Sir 5h, 
Freind, and ſo] am brought here, I know nothing 
of being a Witneſs, laſlure you. 

Mr. Juſt. Rokeby. Pray, who were preſent whey 
this Diſcourſe was between you and Blair? Vou 
ſay there were two other Perſons preſent when 


this Diſcourſe was between you, and Captain Blair 


and his Wife, who were thoſe two Perſons ? 

Courtney. What Diſcourſe do you ſpeak of, my 
Lord ? | 

L. C. J. You ſaid there were two Perſons ig 
your Chamber. 

Courtney. Does your Lordſhip mean at the Read. 
ing of the Flying Poſt ? 

AC. . le.. | | 

Courtney. My Lord, this Gentleman that I was 
ſpeaking of was lying down upon the Bed, ang 
Captain Blair came into my Room juſt after the 


News was read, and ask'd me If 1 had got the 3B 
News, I told him yes, he ask'd what was the Im. 


ay. | 
| 4 C. J. Then ſet him up again: (which was done.) po 


rt of it? told him, they ſaid he was makin 
a great Diſcovery, and particularly againſt Sir Fohy 
Freind. 
L. C. J. Well, and who were there then? 
Courtney. This Enſign that is now a Priſoner 
= Gate-houſe, who I ſuppoſe can ſay the ſame 
ing. 
Mr At. Gen. Pray, my Lord, let Mr Blair be call' 
while he is here, and let him know what this Wir. 


neſs ſays, that the Court and Jury may know what 


he has to ſay to it. 


L. C. J. Yes, pray let Mr. Blair be brought in a. 3 


gain ; (which was done.) 


I. C. J. Treby. Now, let Mr. Courtney repeat what : 85 


he — now before about Capt. Blair's Declarations 
to him. 

* Courtney. My Lord, I tell your Lordſhip, there 
was one Tooley a Priſoner in the Gatehouſe ; when 
he heard the Flying Poſt cry'd, bought it, or it 
was order'd to A 

into my Chamber, I deſir'd him to read it, and! 


was walking about the Room: In the mean Time 


Capt. Blair came in, and ask'd if we had got the 
News? we ſaid yes; and he ask'd what News 
there was in it? Ireply'd, it is ſaid that you are 
making a great Diſcovery, that you were to be 


Lieutenant Colonel to Sir John Freind, and had re- 


ceived a great deal of Subſiſlence Money for the 
Regiment: Says he, They may put what they will 
in their News, but I know of no Regiment, nor 
any Subſiſtence, nor of any Commiſſion. The 
= that read the Book, will fay the ſame that 
0. | 
Mr. At. Gen. When was this? 


. Courtney, This was one Day when the Flying 


Poſt came out, the laſt Saturday but one I think, 
L. C. J. But you talk'd of fomething he ſhould 
ſay to you of going againſt his Conſcience ? h 
Courtney. That was upon Friday Night laſt, | 
came to ſee Capt. Blair, and his Wife was with him, 
and Captain Blair was very ill, and clapping hs 
Hands, and groaning, and moving himſelf, and 


ina very miſerable Condition, truly I thought he 4 


was giving up the Ghoſt, 1 ask'd him upon whit 
Account he was ſo ſad, and told him I thought he 


had got ſome great Cold; he told me No. Well, | 
ſaid l, Captain Blair, I underſtand yon are going 
to morrow to Hicks's-Hall, and I pray God direct 


you. (Says he ſeveral Times) | pray God direct Us 
all; Life is ſweet; _ Oh! ſays his Wife, dear Sit, 
he would never do it, but to ſave his Life; but 
it goes againſt his Conſcience : So ſaid I to him, 


ught, and it being brought | 


you 
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6 you have had the Character of an honeſt Gentleman; 
I hope you will ſhew your ſelf ſuch, and I pray 
*X God direct you: 1 wiſh no Man's Blood may lie 
dat your Door. Says he, I am an unfortunate Man, 
* that is the Thing that troubles me, or ſomething 
co that Purpoſe; which ſhew'd all the Remorſe 
of Conſcience which could be in the World. 1 
"XZ ſpoke of this innocently among the Priſoners, and 
itt ſeems, it was communicated to Sir John Freind, 
and fo I am brought here to teſtifie it. ; 
* Mr. At. Gen. Pray what ſay you to this Captain 
Blair? you hear what he ſays, do you give an Ac- 
count what you know of it. 

he had 


L. C. J. You hear what Diſcourſe he ſays 
with you, what ſay you to it ? | 
Capt. Bl. My Lord, this Gentleman crouded 
XZ himſelf in upon me, my Wife was with me, and 
he told me he had a Cup of Brandy, which would 
be good for me if I had a Cold. God knows my 
XX Heart, I deſired no 2 might come to me. 
Says he, Captain Blair, I have heard you have been 
an honeſt Gentleman all along, and you are going 
to Hicks's Hall to morrow, and a great deal of ſuch 
Diſcourſe as that, and I pray God Almighty di- 
XZ re& you: That's all that I know paſs'd. I was 
very ill, very ſick, as I am far from being well now; 
but as for any Thing of Remorſe of Conſcience, as 


all'd 1 hope for Mercy and Salvation, I never expreſs'd 

Wit. any ſuch Thing to him. 

hat I. C. J. Did your Wife ſay, that you were trou- 
'Z bled, that you were going to do that which went 

n a XX agaioſt Conſcience, and you would not do it but to 
ſave your Life? 

what Capt. Bl. No, I am ſure ſhe did not. 

tions L. C. J. Did that Gentleman thruſt himſelf in- 

to your Company, or did you deſire him for to 

here come to you? | 

vhen © Capt. Bl. No, he thruſt himſelf into the Room. 

Yr it Conrtney, The Sink was hard by, and I heard 

ugbt Captain Blair groan, and ſo I went in to ſee him; 


every Body had Acceſs to him. 
ime || Capt. Bl. Pray, where is the Keeper? 


the Keeper. Here I am, Sir. 

7ews Capt. Bl. Did not I beg of you for God's ſake, 

are | that no one ſhould come to me but my Wife ? 

> be Mr. At. Gen. If the Keeper of the Gate-houſe be 

re- there pray ſwear him. 

the The Keeper of the Gatehouſe was ſworn. 

will Mr. Soll. Gen. What do you ſay as to Captain 

nor Blair's deſiring that no Body ſhould come to him, 

The but his Wife ? 

that Keeper. No Body was to come to him unleſs they 
forced themſelyes upon him. 

1 Ar. Sol. Gen. Do you know of that Man's coming 
J. Keeper. No, Sir, I know nothing of it. _ 
wild = Capt. Bl. 1 always deſir'd to have the Door lockt 

with the Key on the Inſide, that no Body might 
14 come to me but whom I had a Mind to. 
im, Keeper. He did fo, becauſe he was ill, and no Bo- 
bis dy did come to him that I know of. 
and Capt. Bl. My Wife being with me came ta me 


he 2 | tothe Bedſide, while this man was with me, and 


hat I was lying upon my Back; and ſaid ſhe, for 
- he Chriſt Jeſus's Sake, dear Blair, do not ſpeak any 
ell, Thing. 

ing L. C. J. When was this? 
ect Capt. Bl, When this Gentleman was with 
+ US me, ſhe deſired me not to ſay any Thing before 
Sir, him; becauſe ſaid ſhe, I do not know but he may 
but be a Trepan. | 


Courtney, Upon the Word of an honeſt Man, 
and my Reputation is as dear to me, as yours 


Sir John Freind. 


is to you, ſhe ſaid nothing of that. She told 
me, you were going to do that which was againſt 
your Conſcience, and you would not do it but to 
fave your Life. +254 

Mr. At. Gen. Pray, what is this Man committed 
for, you Keeper? 8 Fe | 
; Keeper. He is committed for Suſpicion of. Trea- 
on. | 
Courtney. I have been taken up Five Times upon 
Suſpicion, and this laſt Time I was committed to 
the Gatehouſe, = 

Mr At. Gen. Where do you live, Sir? 

Courtney. In Old Southampton Buildings. 

Mr At. Gen. How long have you lived there? 

Courtney. I have lodged there about Four Years 
and an half ; there are ſeveral Perſons can come 
and give a Teſtimony of me. | 

Ar Sol. Gen. How come you, Sir, to be brought 
as 2 Witneſs here? 

Courtney. | was ſurpized at it: for my Part what 
I did was by Way of Pity, ſeeing him in ſuch a 
Condition ; I pitied your Soul, becauſe you and 
your Wife both ſhewed ſo much Trouble and 
Remorſe of Conſcience: As for Sir John Freind, 
I never ſaw him till to Day in all my Life, that J 
know of. 

Mr At. Gen. What Countryman are you, Sir? 

Courtney. I am an Iriſh Man born. 

Mr At. Gen. Have you any Eſtate in Ireland ? 

Courtney. No, Sir, I have not, 

My Sol. Gen, Pray, how came you to go to Mr 
Blair ? 

Courtney. I have known him a long Time; have 
been often in his Company at the Coffee-houſe ; 1 
cannot ſay I am intimately acquainted with Cap- 
tain Blair, but only as I have ſeen him in the Cof- 
fee-houſe a great many Times. 83 

Mr. Sol. Gen. But 1 ask you how you came to go 
to him ; becauſe it ſeems he deſir'd no Body ſhould. 
come to him, but his Wife. 

Courtney. He may ſay what he pleaſes ; for he 


lay firſt in one Room, and then in another, and 


he could never go to the neceſſary Houſe, but he 
muſt go thorow my Room; but if you pleaſe to 
ſend for Mr. Tooley and Capt. Courtney, they will ſay 
and ſwear that theſe Things paſs d in their Preſence, 
or to the ſame Purpoſe, except what paſs'd between 
him and me in his own Chamber. Enſign Tooley 
did read the Paper of the Flying Poſt; andas for 
what he ſaid of his knowing nothing of the Plot, 
it was talk'd of up and down in the Priſon, and 
ſo it came to me; and I invited him into my Cham- 
ber, as my old Acquaintance; though I was not 
very familiar with him; and as he declared, he 
knew nothing of the Matter. * 

L. C. F. You hear what he ſays; Captain 
Blair, did you tell him you knew nothing of the 
Plot. 

Capt. Bl. Yes, I believe I might at firſt; as we 
were talking when I firſt came in, and I told him 
the Truth: For I was innocent as to the Aſſaſſi- 
nation, for indeed I was ſo. And as to the lava- 
ſion there was only ſome general Diſcourſe, and 1 
was not willing to explain my. ſels among ſuch 
People as they were, when they ask'd me any 
Queſtions about it, I had todo with the King and 
Council. | «£6 al 

IL. C. J. Sir John Freind, have you any more Wit- 
neſſes to examine ? | | 

Freind. Yes, my Lord, I deſire Mr. Xing may be 
called. (Which was done, and he appeared.) 

I. C.J. There he is, Sir, what would you ask 
him? | | "IS . 


Proteſtant ? 


84 The Tryal of 


Fr. I deſire to know of him, whether he does not 
know Captain Blair and Captain Porter to be Roman 
Catholieks, and whether he does not know me to be 
a Proteſtant. ; 

King. 1 am of Opinion Mr Porter is a Papiſt; he 
was . taken to be ſo at Epſom, where I uſed 


: doe and where he uſed to go, and he was never 
look d 


upon as a Proteſtant. | 
I. C. J. And what do you take Sir John Ereind 
to be; | h 

King. I take Sir hn Freind to be a Proteſtant ; 
ſo he is, and ſo he ever was. 

Fr. But when you have been in my Company, 
and they have been ſpeaking of the Government, 
what have I ſaid or done? : 
© King. When ever they ſtarted any refle&ing 
Words upon the Government, he was uſed to 
fay, Forbear, I do not admit of any ſuch Diſ- 


courſe. 


Air. At. Gen. How long have you known him? 
King. He has been my Acquaintance this Fifteen 
Years, and married a Relation of my Wife's Huſ- 
bend. At which there was very great Laughing. 
- King. I mean her former Husband. 

T. C. J. He has reconcil'd the Matter very well 


for this Point; for he tells you he meant her firſt 


Husband. | 

Feind. Ay, my Lord, no doubt of it, he will 
recover it ; it was her former Husband. Mr King, 
don't you mean it was her former Husband ? 

* Xing. Ves, Sir, 1 have told you it was ſo; her 
former Husband's Name was Thomas Caſe. + 

C. C. J. Mr. Tanner, you are to look upon two 
Statutes, the one IS 3 ac. 1. Cap. 4. and the zoth 
Car. 2. Cap. 2. | 5 
- King, My Lord, I have heard him ſay, If I had 
not taken the Oaths to K. Fames, which Oaths are 
hinding fo my Conſcience, I could as freely take 
the Oaths to the prefent Government, as any Man 
in England; but I will live peaceably and quietly 
under the Government, but becauſe I do not take 
the Oaths, I am double taxed, and I will pay it. 
 Frejnd. My Lord, I deſire Capt. Kaines may be 
call'd. 4 o appeared.) 

L. C. F. What do you ask him, Sir? 

Fr. Capt. Kaines, | deſire to know of you, whe- 
ther Mr Porter and Mr Blair are Roman Catho- 
licks; and I deſire you to ſpeak as to my felf, 
what lam. 
* Kaines. They are ſo reputed to be at Eyſom; it 
was always ſo reported there; and I have been ac- 
quainted with Sir John Freind ſeveral Years, being 
concern'd together in the Train'd-Bands of the 
Tower- Hamlets, and | have been in his Company 


ſeyeral Times fince the King came in, and never 


heard him give any reflecting Language againſt the 
Government in my Life. | 
L. C. J. Have you done with him, Sir? 
B. My Lord, I did not hear him; but I ſup- 
poſe he has declar'd, as to Capt. Porter and Capt. 
lair, that tbey are Catholicks. 

L. C. J. He ſays, Porter and Blair are reputed 
Papiſts; and he has known you a long Time, and 
been concern d with you in the Train'd-Bands, and 
never heard you reflect upon the Government ſince 
the King came in. | 

Fr. My Lord, 1 deſire to know, whether he be- 
lieves me to be a Proteſtant ? 
| Kaines, I did always take Sir John Freind to be a 


call'd. (Who appeared.) 
L. C. J. What do you ask him, Sir? 


Fr. Then, next, 1 deſire Mr Carpenter may be 
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Fr. U deſire, Mr Carpenter, that you will acquai;; 
the Court, whether you know Captain Porter i, 


be a Roman Catholick, and what you know or BY 


me. 


Carpenter. | have been at Epſom ſeveral Summers, 1 


and uſually am there in Summer-time, and he Was 1 
ſo reputed there : But as to Sir John friere, i Bl 


have known him above theſe Twenty Years; | = 
keep a Brew-houſe, as he does, and we have been 


concern'd together, and have had ſeveral Occaj. 


ons, upon the Account of Trade, to meet him. 


. . . U 1 
upon Particulars of Appraiſement, When any Part. 


ners came in, and I never knew him but very or. 


derly and civil; I never heard him reflect ayy 1 


Thing- upon the Government, but was always x 


peaceable and quiet: He was always looked upon 33 
as a Proteſtant, and went to Church. That's a1 


that | can ſay. 


_ Freind. My Lord, as to the Statute-Book, wil| 
your Lordſhip pleaſe that the Statute- Book be ſeut 
for ? | 1 


L.. C. J. Yes, yes, we do not forget it. Have 
you any more Witneſſes ? Call all your Witneſſes, 
and we will conſider of that afterwards. 

Fr. I deſire Mr Hawkins may be called. (Who - 
peared.) 

L. C. J. What fay you to this Gentleman? 


Freind. I deſire you, Mr Hawkins, to give an Ac. 
count what lam; whether you know me to be a 


Roman Catholick or a Proteſtant. 


" Hamkins. I have known Sir Fohn Freind theſe 


Twenty odd Years, and have had Dealings with 


him mauy Times before the Change of Goveru. 
meat, and fince, and I never heard him reflect u- 
on the Government; nor never heard him to ſpeak 7 
lightly of it: And as to his being of the Pro- 


teſtant Religion, I do know as much as any Man, 
as much as another; I always believed him to be 1 


Proteſtant of the Church of . as good as ; 


any Man alive; he always went to Church. 

L. C. J. What, ſince the Revolution? 

Hawkins, I have not been ſo converſant with 
him ſince that, becauſe I went out of Town, and 
liv'd out of Town; but I believe there are thoſe 
at Hackney, that can give an Account of that 
Matter. | | 

Fr, ] deſire Major Mould may be call'd. 


* tu 


L. C. J. Then, I ſuppoſe, you have done with | f 


Mr Hawkins. 

Fr. Yes. 

Then Major Mould ſtood up. 

Z. C. J. Well, what fay you, Sir; 

Mould. My Lord, I have known Sir John Freind 
many Years, above theſe Twenty Years, and [| al- 
ways look'd upon him as a ſincere Proteſtant ; and 
I haye often been in his Company ſince the Revo- 
lution, and I never heard him ſpeak diminiſhingly 
ot the Government. I believe him to be as good a 
Proteſt ant as any in England. 

L. C. J. How! as any in England? That's a great 
Character. 


Fr. Then I defire Dr Hollingſworth may be called; | 


(but he did not- appear.) 

my Then, my Lord, I deſire Mr Luſton may be 
call'd. 

L. C. J. There is Mr Lufton, what would you 
have with him ? 

Fr, I deſire he will give an Account what he 
knows of me, what Religion lam of. | 

Lufton, My Lord, as to Sir John Freind, I have 
known him this Ten Years ; he was pleaſed to em- 
ploy me as a Chaplain in his Houſe a conſiderable 
Time, both before and after the Revolution; 2 

after 
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after the Revolution we always uſed the Prayers 


for the preſent King, and the late 


r 1 


Queen Mary 3 
preſent. 


Mr Att. Gen. How long is it ſince you left 
bim? 


Luſton, About four or Five Years, as I remem- 
ber: Then Sir John's Family leſſen'd ; he was 
leaſed to ſay to me, Mr Lufton, I am going to 
Tunbridze, and my Family leſſens, (this is about 
Five or Six Years ago,) and I ſhall have no Occaſion 
for you at preſent ; but if ever 1 make uſe of a 
Chaplain again, I will make uſe of you : This he 
was pleaſed to ſay. 
L. C. 


have left bim? 
Luſton, About five Vears; and as to any Ob- 


3 | jeRion of his being a Papiſt, I have often diſcourſed 


Os 
HE «A 
Jy 4 ; 


with Sir — Freind about the Popiſh Religion, and 
he has often ſpoken with Deteſtation of the Prin- 
ciples of the Papilts. 

Freind, What have you heard me ſpeak of the 
French; and about any Thing of an Invaſion, how 
| would venture my Life for the Proteſtant Religion, 
or any Thing of that. | 

Luf. I have often heard you ſay, as to the preſent 
Government, that though you could not comply 


with it, yet you would live peaceably under it. 
When we have been talking of theſe Things, you 


ſaid you never would be in a Plot. ; and though you 
could not comply with the preſent Government; 
yet you would never concern your ſelf in any De- 
ſign againſt it. For my Part, my Lord, I know 
nothing by him, but that he is an honeſt and a 
worthy Gentleman, tho he be ſo unfortunate to be 
under this Accuſation. 

Fr. I deſire Mr Hoately may be called, (who ap- 

ear d.) 
l L. C. J. Well, what ſay you, Sir? 

Freind, Pray, Mr Hoately, will you give an Ac- 
count to the Court what you know of my being 
a Proteſtant, and of my Life and Converſation. 

Hoately. I believe Sir John Freind is a very ſettled 
Proteſtant of the Church of England; and I have 
Reaſon to believe ſo, becauſe I have frequently diſ- 
courſed with him, becauſe I have had a Couple of 
Children that were his Nephews, upon whoſe Ac- 
count I have been forced ſeveral times to wait up- 
on him; and he has often ſaid he never would be 
in any Plot, and his Words that he uſed to me 
were really very remarkable. Catch me in the Corn, 
and put me in the Pound. 

L. C. J. What were his Words, Sir? 

Hoately. He uſed to ſay he would never be in 
any Plot, for ſays he, Catch me in the Corn, and put 
me in the Pound; and I have heard him expreſs him- 
ſelf with a greatdeal of Deteſtation of King-killing, 


2 and thoſe Principles of the Papiſts; the Aſſaſſinating 


of any Crown'd Head. 

Mr. Ar. Gen. Pray, Sir, how came you to diſ- 
courſe with Sir John Freind about King-Killing and 
Plots? You are a Schoolmaſter it ſeems, how hap- 
ned this Sort of Diſcourſe between you ? 

Hoately, There will be Diſcourſes about theſe 

Things ſometimes. 
Ar At. Gen. But, pray, how was the Diſcourſe 
introduced? What was the Occaſion of the Diſ- 
courſe ? Sure there was ſome Occaſion extraordi- 
nary for him ſo to expreſs himſelf to you. | 

Hoately, I cannot remember the particular Occa- 
don, but ſuch Diſcourſe there was. | 


ir John Freind. 


Mr At. Gen. Pray, how long ago is this Time 


J. How long is it, do you ſay, that you 


35 


that this Diſcourſe was ? Ou 

Hoately. I believe it was five or ſix Times within; 
theſe two Years. „4118 

Mr At. Gen. What, have you had the ſame Diſ- 
courſe five or ſix Times one after anotaer ? 21 

Hoately. I cannot ſay that; but thoſe uſed to be 
his Words. | 

My At. Gen. What, in common Diſcourſe ? 

Hoately, He ſaid he would never be in any Plot. 

Freind, My Lord, I can bring a great many more 
Witneſſes of this Kind, and I believe I could have a 
Thouſand to prove me a Proteſtant. 

L. C. 7. Call whom you will, Sir John, we will 
hear them. 

Freind. My Lord, I am very loth to trouble 
you. 

Mr Juſtice Rokeby. No, it will not be reckon'd 
any Trouble, we will hear all your Evideace. 

Freind. There is one Mr Wills and one Mr He- 
mings;, but I deſire it may not be forgotten as to 
the Acts of Parliament, for they are very material 
for me, as I ſhall ſhew by and by, 

Mr. Willis appeared. I 

L. C. J. Well, what ſay you to this Gentle- 
man ? | 

Freind. Mr Villis, I deſire you'd give an Account 
to their Lordſhips, what you think of me, as to 
my being a Proteſtant, and how I have behaved 
my ſelf in every Reſpect all along. 

Wilis. My Lord. I have always taken it for 
granted, that thoſe that come to Church are Pro- 
teſtants ; and I did always take Sir John Freind to 
be a Proteſtant. The Acquaintance I had with him 
was ſince he lived in the Pariſh of Hackney, and 
we have had ſome Converſe together, and there 
have paſt friendly Viſits between us ; and I do 
not remember any Diſcourſe while I was there that 
tended to the Government one Way or another. 
I was never very often with him, but his Diſcourſe 
was always very obliging, diſcreet, and prudent, 

whenever J was there. 

L. C. J. Pray, Sir, when did you ſee him at 
Church ? 

Willis. Truly, my Lord, I cannot call to Mind 
when it was. 

L. C. J. Cannot you name any Time? 

Wills, He may be at Church ſometimes, and I 
not ſee him; our Seats are at a diſtance from one 
another, and there are Pillars between, that one 
can't ſee every Body; and I cannot call to mind when 
I did ſee him laſt at Church. 

L. = F. Has he been there within this Year or 
two | 

Willis. He has been gone from Hackney a Year 
and above. 

Mr Mountague. Pray can you ſay you have ſeen 
him at Church within theſe Four Years ? 

Willis. Truly 1 cannot call to mind whether I 
have or no. 

Freind. I deſire Mr Hemings may be called. I 
could call a great many more, but they are much 
to the ſame Effect as theſe are. 

L. C F. Call whom you will, Sir John, if you 
think fit to call them, we will hear them. 

Fr. Being they are not here, I will not trouble 
you farther; it is all to the ſame Purpoſe. 

L. C. J. Well, take your own Courſe; if you'll 
call them, the Court will be ſure to hear them. 

Fr. But my Lord, here is one Thing that | muſt 
deſire your Lordſhip's Direction in: If theſe Gen- 
tlemen, my Lord, Captain Porter and Captain _ 

w 
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who are the two Witneſſes, and none but thoſe 
two, againſt me, if they are Papiſts, they are not 
Witneſſes againſt a Proteſtant, to prove him 


a Traitor within the Statute of the 25th of Ed- 


ward the Third. For that Statute ſays, He that 
is indited muſt be proveably attainted; which 
cannot be by the Evidence of Papiſts, and thoſe 
that refuſe to take the Oaths of Obedience, which 
are requir'd to he taken: And therefore J humbly 
beſeech you, that you will pleaſe to tender them the 

Oaths, ſor there is a Statute in the 3. Fac. I. Cap. 4. 
which appoints the Tendering of the Oaths to 

them. | 

L. C. F. That is not our Buſineſs at this Time. 

Fr. Then I muſt beg your Pardon that they are 
not ſubſtantial Witneſſes; for this is the Law, as 
Jam inform'd. I humbly ſubmit to your Lordſhip, 
whether this be not the Law. I only ſpeak it to 
know whether it be convenient for me to rehearſe 
it. I ask'd the Queſtion before they were ſworn. 
I know not whether it be convenient for me to 
move it now. | 

L. C. J. Ay, ay, it is very convenient now, now 
is the proper Time. 

Freind. Before ever they were ſwore I would 
have ask'd them the Queſtion, whether they were 
Papiſts or not, but it was not allowed, it was 
over-rul'd: Now, my Lord, there is ſuch a Sta- 
tute, and I humbly beſeech you to tender them the 
Oaths, and that would be a Demonſtration, that 
they were Papiſts, and then they could be no good 
Witneſſes. 

L. C. J. You ſay well, if we could find ſuch a 
Statute, that no Papiſt ſhould be a Witneſs, but 
there is no ſuch, 

Freind, My Lord, I beg your Pardon, and I hope 
you will not take it amiſs; I offer what I am ad- 
vis d to offer. 

L. C. J. No, no, by no means, there will be no- 
thing taken amiſs. 

Freind. For the Statute of the 25th of Edward 
the Third, and that of the 3oth of King Charles 
the Second, and that of the 3d of King Fames the 
Firſt, Cap. 4. here it is plainly demonſtrable, that 
Papiſts are not to be believ'd againſt any Proteſtant, 
who is with them eſteem'd a damnable Heretick ; 
and then they believe the Pope aud their Prieſts 
can abſolve them from all Oaths, and they are 
declar'd to be given to Evaſions,and Equivocations, 
and mental Reſervations, and can have Diſpenſa- 
tions for all their Villanies; and therefore they 
are not be credited : Their Evidence is of no 
Value, unleſs they will in this Manner upon 
their Oaths renounce theſe Principles : There- 
fore I humbly beg they may have the Oaths ten- 
der'd them. 

L. C. J. That is not our Buſineſs now. 

Freind, And, my Lord, your Lordſhip was plea- 
fed to promiſe me that if any Matter of Law did 
ariſe, my Council ſhould be heard. | 

L. C. J. Firſt let us know, whether there he any 
_ Law as this you mention, or to any ſuch pur- 

b. 

— My Lord, I deſire my Council may come 
in, and ſpeak to it: For my Life is in Danger, 
and ſo is every honeſt Gentleman's Life every Day. 
I am as clear as the Child unborn, I have no Wit- 
neſſes to prove any Thing, and therefore I deſire 
my Council may be heard. | 

L.C. F. If the Court did think there were any 
Colour in this Objection that yon make, we would 
tet you have Council, we would do it; nay, we are 
deſirous to do it if it could, | 
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8 Will. 3. 
Freind. What, my Lord? | 


L. C. J. To allow you Council, if there were 
any Colour in this Objection in Relation to Papiſts 
not being Witneſſes. I would be glad to ſee the 


Council that would own this Objection; but in- Wy 
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deed, I ſee no Colour in it: The Statute ſhall be 1 


produced that you quote, and then we ſhall ſee 


whether there be any Thing like it in that Statue.. 


Pray will you read thoſe Words that you ſay are iz 


that Statute to that Purpoſe. 


Freind. I am not 1o expert to know the Words Mt 


before and after; and therefore I think it is requi- > 


ſite | ſhould have Council. 


L. C. F. It is ſuppoſed you have had Council, and "iſ f 


I ſuppoſe your Council that have adviſed you to 
make this Objection, have inſtruged you where. 


abouts in the Statute it is. 


| ; 1 
Fr. My Lord, I deſire my Council may be calld 


in and heard to it. 


I. C. J. I tell you, that by Law we cannot hear 3 1 | 
Council to any ſuch Matter that has no Colour of 
Objection in Law in it ; tho' for my Part, I wiſh we 
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could, becauſe I would fain hear what any Council 


can ſay to make out ſuch an Objection, that Papiſts 3 


are not good Witneſſes, 
to It. 


that this Statute may be turned to, and you deſire 


L. C. J. Look ye, Sir John Freind, you have deſird A 


Fr. My Lord, I wiſh you would hear my Council 1 


to have them read, and they ſhall be all read from = 


the Beginning to the End, 


Fr. I deſire the Statntes of the 25th of Edna 


the Third, the 3d of K. James the Firſt, Chap. 4, 
read, 


Charles the ſecond ? 
Fr. Really it is not put down in my Paper. 


L. C. J. Then look out the Chapter, while he is 
Look ye, Gentlemen of tbe 
Jury, Sir John Freind does deſire the Statute of 


reading the other. 


the 25th of Edward 3. may be read, which is the 


Statute about Treaſons, and the Statute upon which 


he is indicted, and it ſhall be read, therefore pray 
hearken to it. 
Cl. of Ar. (Reads it.) This is made in the 25th 


Year of King Edward the Third. A Declaration , 
which Offences ſhall be judged Treaſon. Item, Where- © 


as divers Opinions have been before this Time, in what 
Caſes Treaſons ſhall be laid, and what not. 


Fr. My Lord, I beg the Favour I may ſpeak one 


Word before it go on to be read. 

L. C. J. Yes, with all my Heart. 

Fr. I ſpeak it my Lord, becauſe it will be to 
the very Thing now in Queſtion, 1 am adviſed 
that Conſultation to levy War is no Treaſon, 
without Rebellion and Inſurrection; and inviting 
Men to come from beyond Sea is no Treaſon, un- 


leſs a Foreign Prince be invited to come with his 
own Subjects; for Engliſh, Scotch, and Iriſh are not 


Enemies, but Rebels, and to be dealt with other- 


wiſe; therefore I leave it to your Lordſhips, for 
I am no Lawyer, only I am adviſed to inſiſt upon 


theſe Things. | 


Then the Statute of the 25th of Edward 3. about 
Treaſons was read throughout, only about the mid — 


dle the Priſoner made ſome Interruption. 


L. C. J. What Chapter is that of the 3oth of K. 1 


Fr.. I believe this Statute is not the Statute | go 


upon, that which I mainly inſiſt upon, is the 
Statute of the Third of King James the Fit. 


Cap. 4. 
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and the 3oth of K. Charles the Second, may be 


1695: is the ſame Statut 
ſt. Rokeby. This is the lame e you are 
1 lens, * great Statute tor Treaſons; and 
as to your Objection laſt mentioned, what is Trea- 
ſon and what is not, he is not yet come to that 
f | art. * . » 
9 - Z.. Well then, let him go on with it. 

(It was read to the End.) 
I. c. 7. Now it has been read, is this the Sta- 
1 u would have? 
ot 3 There muſt needs be a Miſtake as to the 
9 © Chapter, it is ſet down the 25th of Edward 3d. but 
there is no Chapter. | : 
I. C. J. Yes, this muſt be the Statute, it relates 
co Treaſons, and it has thoſe Words in it, that 
*Z what you read out of your Papers relates to, 

Well, that we may go on in Order of Time, 
dalla what Statute of King James is it that you men- 
tion? . | 8 
ez. Fr It is the 3d of King Fames 1. Cap. 5. it is 
- upon Account of tendering the Oaths appointed 


"i 
by 


pur of d robe taken by that Statute, and (reading out of 
Ih we 2 Paper) to tell the Court that they ought to have 

uncil tte Oaths tendered them. , 

apits T. C. J. That is the Buſineſs of another Time, 

read the Statute. 

uncil l. of Ar. An At — Diſcovering and Repre ſ- 

,, =” Popiſh Recuſants. What Part is it. 

2 n ae 27 Lord I can't tell. : 
elre J. C. J. It is a long Statute, but if he'll have it 
from read, it muſt be read all. : 

Fr. My Lord I would not give the Court any 
dard Trouble, but it is about having the Oaths tender'd 
vp. 4+ to them. 
ay be =: Cl. of Ar. I believe this is the Paragra h, And for 

b the better Trial hom his Majeſty's Subjects ſtand affected 

of K. in Point of their Loyalty and due Obedience, &c. 

r. A (A great Part of the Statute was read, relating 

e he is to that Matter. ) 

of tle T. C. 5. What elſe would you have read, Sir 

ute of. John Freind ? | 

is the Fr. I only gather from thence, that no Roman 
which Catholick is capable of Swearing againſt a Prote- 

e pray ſtant, becauſe the Pope and the Prieſts can abſolve 
| them from their Oaths. | 

e 25th T. C. J. Well, what have you more to ſay ? 

aration = Fr. My Lord, I only ſpeak this as to Roman Ca- 

here  tholicks, they do not regard an Oath againſt a Pro- 

n whit teſtant, becauſe they have their Prieſts that can 

abſolve them, and therefore how ſuch a Man's 

ak one ' Oath can weigh any Thing, I cannot apprehend ; 
== therefore if 1 have omitted any Thing, I hope 

== your Lordſhip will ſupply it, as you are my Coun- 

_ 3% = for you are a Council for me, as well as the 

dviſed King. | 

reaſon, L. C. J. Yes, yes, I would help you in any Thing 

witing I could. | 

n, unn. Fr. My Lord, 1 thank you, I deſire you to help 

jth his me, for I am as innocent as the Child unborn, what- 

re not FF ſoever theſe Men have ſworn : Theſe are hard 
other- "IF Things that are laid upon a Gentleman, and no Man 

s, for | MF is ſafe at this rate, they being ſworn by two Pa- 

t upon piſts, who will ſwear any Thing againſt Prote- 

ſtants. 

. abou . L. C. J. Look ye, Sir John Freind, have you any 

ze mid- "of Witneſſes to produce, that theſe two Men have 

any Diſpleaſure or Malice againſt you, that they 
te [ $0 "FF ſhould accuſe you falſely ? | 

is the F. My Lord, I am forry I have not my Wit- 

Firſt; "IF xeſſes; I have been ſo kept up, that 1 had not 

Lime for People to come to me; 1 had not my 
1 — to me before Saturday. . 
ol. IV. : 
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Sir John Freind. 
I. c 5. How happen'd that? 
Fr. My Lord, there was a Miſtake in that, I think 
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it was Friday, either Friday or Saturday ; I had them 
not till F-:day in the Afternoon: I was kept ſo cloſe 
that none were permitted to come at me: On 
Thurſday 1 had an Order, but there was a Miſ- 
take in the Order, and I deſired to get another 
Order, but I could not get any Body to get ano- 

ther Order for me, to have my Friends to go and 

enquire into Things, or elſe Tſhould have found out 

enough Witneſſes. 

Mr Ar. Gen. Tam ſure he had an Order for Coun- 
cil, at the ſame Time that Notice was given him of 

his Trial. 

L. C. J. When was that? 

Mr. Att. Gen. On Tueſday, my Lord. 

I. C. J. What ſay you to it, Mr. Baker ? : 

Mr. Baker. My Lord, I did attend Sir John 
Freind on Tueſday laſt, to give him Notice of his 
Tryal as this Day; and I at the ſame Time told 
him if he would name his Council to me, I would 
procure an Order for them to come to him. The 
next Morning he was pleaſed to name to me Sir 
Bartholomew Shower; I took the Liberty to tell him, 
that he being ſo concern'd at the Houſe of Lords, 
and at the Committee about Parliamentary Buſi- 
neſs, ſome other Perſons that had named him of 
their Council, notwithſtanding Orders were pro- 
cured for him to go to them as their Council, 
yet by that Means they were diſappointed of him, 
and great Delay was given to the Priſoners ; 
and therefore I deſir'd him to conſider of it, and 
to ſend to Sir Bartholomew Shower, and any other 
Council that he had a Mind to, and know their 
Pleaſures, whether they would attend him; and 
if he would ſend me Word, I would procure an 
Order for him. But not hearing from him, 1 
went on Wedneſday to him again, and he ſaid he 
had ſent to Mr. Northey, but he would not come 
to him till he had ſpoke with Sir Bartholomew 
Shower, but he would ſend me Word that Night, 
yet he did not. But the next Day came Mr. 
Burleigh to me to the Duke of Shrewsbury's Office, 
and brought me the Names of the Perſons that 
he would have aſſign'd him of Council, and im- 
mediately I procured an Order for it, and away 
he went with it. This was upon the Thurſday ; 
Mr. Welden, and Mr. Ceſſet, or one of them were 
named in the Order, I am not poſitive which, and 
Mr. Underhill, and Mr. Burleigh were to be admitted 
to him. Mr. Burleigh had the Order, if he did not 
carry it to him I can't help that. 

55 C. J. When was that Order for the Coun- 
c 
Mr. Barker, It was upon Thurſday, my Lord. 
Fr. My Lord, may I ſpeak? an 

L. C. J. Ves, yes, what you will. 

F. My Lord, the Reaſon why I had not my Wit - 
neſſes was this: There was a Gentleman, one Co- 
lonel Caſh, Lieutenant to my Lord Lucas, he un- 
dertook to go, and put in his Name, and three 
more; one John Neale, and one Phillips to have an 
Order to go about to look after my Witneſſes; 
but they did not put in any one of theſe Names, 
but they took up and ſecured my Kinſman Caſh 
and put him into the Meſſenger's Hands, an 
would not ſuffer me to have any of his Aſſiſt- 
ance ; therefore I ſaw what a Deſign there was up- 
on me. 

Mr. Att. Gen. As for Mr. Caſh, there was very 
good Reaſon for it, he was ſecured for Suſpicion of 
Treaſon. 


J L. c. 
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I. CJ. If you had wanted any Witneſſes, and had 
not been ſo fully prepared as you expected to be, 
you ſhould have moved before the Tryal came on 
to put it off. e 235 

Mr. 55 Rekeby. But my Lord put a Queſtion to 
you before, Can you ſhew any Reaſon why theſe 
Perſons ſhould have any Malice agaiaſt yon? 
Freind. My Lord, I was not ſo much a Lawyer, 
as to know theſe Things; but it's a hard Thing, 
that a Man that's innocent muſt ſuffer at this rate : 
I have been diſappointed in every Thing; for theſe 
Gentlemen have not been permitted to anſwer, 
whether they are Roman Catholicks or no. | 

Mr. J. Rokeby. Nor have your Witneſſes proved 
that they are Roman Catholicks, but only that they 
are reputed ſo. TO 

L. C. J. Well, I can't tell what Avail that would 
have been of, if they had been proved ſo. Have 
you any more to ſay, Sir John Freind ? | 

Fr. No, my Lord, I leave it to God, and you, and 
the Jury to conſider of it. : 

Mr. Soll. Gen. May it pleaſe your Lordſhip, and 
you Gentlemen of the Jury, I am of Council in 
this Caſe for the King, againſt Sir John Freind, the 
Priſoner at the Bar; and it comes to my Turn to 
ſum up the Evidence that has been given. Sir 
Fohn Freind the Priſoner at the Bar, c nnot but 
own, that he hath hitherto had a yery fair Tryal, 
and he ſhall have no Reaſon ro complain, that I 
do him any Injury in my part. I am ſure both 
he, and you, and all of us, very well remember, 
when Perſons of as good Quality as he is, or bet- 
ter, had not the ſame Uſage or Liberty of De- 
fence, in ſuch Caſes as this Gentleman has had: 
And though all Things are very well now, yet the 
Time was, within all our Memories, when Inno- 
cency yas no Safety for a Man's Life, much leſs 
for his Liberty; and when thoſe two are taken 
away, and are invaded, Property ſignifies nothing. 
The Time was, when the Proteſtant Religion, and 
the Church of England of which the Priſoner boaſts 
himſelf to be, (and for a very good Reaſon, becauſe 


when that was in Danger; and when Popery (for 
which he now reflects upon the Witneſſes) was like 
to have over-run both us and it; And if his Ma- 
jeſty, with the Hazard of his Life, and at a great 
Expence, had not reſcued us, there is no Body 
donbts, but that all that we feared at that Time, 
would have been made good upon us *ere now, 
And it is a melancholy Thing to conſider, that 
there ſhould be a Sort of People amongſt us, ſo in 
Love with what we then dreaded, as to be conti- 
nually endeayouring to bring it about again. And 
it is an ungrateful Thing, when his Majeſty ven- 
tured his Life then, and has done it ſeveral Times 
ſince to defend us, and does all that he can to keep 
our Enemies at a Diſtance, there ſhould be a Party 
of Men, that do what they can to invade their 
Country, to deſtroy his Majeſty's Subjects, and to 
fall upon himſelf, when he is preſent amongſt us. 
Iwill not accuſe the Priſoner at the Bar particu- 
larly, tho' it is plain he knew of it; | 

Fr. Know of it? I declare before God, and the 
World, I know nothing of it. 

Mr. Soll. Gen. This, if it were among Equals, 
were certainly a moſt ungrateful Thing, when 
another Perſon is fig:ting in my Defence, that 
I ſhould deſign againſt his Life, or when he does 
what he can to protect my Eſtate, I ſhould be in- 
vading and ſpoiling his. | 3 

Gentlemen, if the Priſoner at the Bar is not 
Guilty of what he is accuſed of, and what you 


i 


has heen given in Evidence againſt him is true 


then the Priſoner at the Bar is one of thoſe 
Perſons, that has done all he can to make this 
Country, which has been the Place of Retreat for 
all Proteſtants to fly to, from Perſecution in theie 


own Countries ; I ſay, to make it as unſafe tor 
them, as that from which they came. 

Gentlemen, The Evidence againſt him, is firſt 
Mr. Porter, and he gives it in Evidence, that at 


the Old King's Head in Leadenhall- ſtreet, there was * 


a Meeting of the Priſoner, and Porter, and ſever] 


others, in order to conſider the beſt Means, how K 
to bring back the late King James; and they con- 


cluded at laſt, that the beſt Means would be to 
ſend ſome Body into France, to adviſe the late 
King James to borrow of the French King 10000 
Men, 1000 Horſe, 1000 Dragoons, and 8oco 
Foot, and that he ſhould make what ſpeed he 
could to land with them here; and to encourage 


and invite him to do ſo, they promiſed him their : Y 


Aſſiſtance, and they did not doubt, but to be rea- 
dy to meet him with 2000 Horſe at his Land- 
ing. 


to go upon this Errand, was Mr. Charnock, a Per- 
ſon lately executed for the Treaſons of which he 
was attainted. Mr. Charnock was diffident whether 
this were the Effect of ſober Conſideration, and 
therefore would not undertake to carry this Me. 


ſage, till there had been another Meeting of the 


ſame Perſons; to ſce whether they continued in 
the ſame Mind. Another Meeting accordingly 
was appointed, and agreed upon, and that was at 


Mrs. Mountjoy's Tavern at St. James's, and there, 


he ſays, there were almoſt all the Perſons that 
were in Leadenhall. ſtreet; and at that Meeting the 
Queſtion being ask'd, whether they were of the 
ſame Opinion, that Mr. Charnock, ſhould go to 


France to the late King upon that Meſſage, that 1 
| I told you of before, they did all agree to 2. 
it is the beſt of Religions,) 1 ſay, the Time was, 


bide by the old Reſolution 3+ that be ſhould go, 


and make as fpeedy a Return as he could, and bring 


back the late King's Anſwer, 


— 
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have heard the Witneſs give Evidence of, then 3 3 
nothing of this does relate to him: But if what + 


=: 


Gentlemen, The Perſon that was pitched upon 1 


Captain Porter tells you, that Mr. Charnock did ; 
£0 to France, and comes and brings word back, that 


the French King could not at that Time ſpare that 


Force that was then deſir'd; and ſo it was delay'd | 


at that Time, becauſe the French King was not 


at Leiſure then to employ his Men in this Service; 


but it was likely to have taken Place, but very 


lately, if the Providence of God had not pre- 
vented it. | | 


Gentlemen, our next Witneſs is Ca tain Blair, 1 


and he tells you, That about Two 
Sir John Freind the Priſoner at the Bar, ſhow'd him 
a Commiſſion that he had received from the late 
King James, to raiſe a Regiment of Horſe, of 
which be was to be Collonel ; that this was ſigned 


James Rex at the Top, and counterſigned by my | 


Lord Melford, and it was in Paper. And that 
there was a great many Conſultations between 


Sir John Freind, himſelf, and others about the I 
raiſing of this Regiment, and providing Officers |? 


for it. 


He tells you he was to have been Lieut | i 


nant Collonel, and was to procure as many Of- 
ficers and Troopers as he could; and he telis yo! |? 
he did procure: ſeveral Officers; and he names 


them; one Fiſher was to be eldeſt Captain, one 


Vernatte, and one Hall, and one Bertram, and that 
Bertram was to be Lieutenant to Blair in h 


own Troop. 
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Gentlemen, a great de 
Gaptain Blair has given, 


al of the Evidence which 
is indeed out of Sir John 


Zeind's own Mouth, and that is as ſtrong an Evi- 
XZ dence as poſſibly can be given; 


and he does for 
tell ye, that he ſaid one Evans was 


do be a Captain of Horſe, and one Collonel Slater 


ſo much in Sir John Freind's Favour, 
led Captain Blair, in the Opinion of 
Sir John Freind; and Sir John Friend for that 
Reaſon would have two Lieutenant Collonels, 


As of Slater was to be one. Captain Blair ſays, 
1 —_— = amiſs, that any one beſides himſelf 
mould be in that Poſt, and Reſented it to Sir John 
= Frreind, and therefore Sir John Freind found out 
another Office for Slater ; and that was to be a 
Captain of a Troop of Horſe, that ſhould conſiſt 
of Non-ſweariag Parſons, and which were to be 


an Independent Troop. 3 
po inn He tells you that he did liſt ſe- 


yeral Men; but the particular Perſons, tho” he 


has named the Officers, he did not ſo diſtinctly 
remember, but they are in the Paper that he de- 
livered tq the Council, which he has not about 
him: He tells you, that Sir John Freind told 
lim that one Richardſon was another Captain 


4 of Horſe, and the like of one Mr. Cole, that he 


was to be a Captain likewiſe. 

He alſo acquainted you, Gentlemen, that he 
did receive from Sir John Freind ſeveral Sums of 
Mony, and he acquaints you in particular with 


4 the Manner how; he ſays that Sir John Freind 


had expended 100. towards the 300 l. that was 

id for the eſcape of Coll. Parker out of the Tower; 
and that Sir John Freind was to be re-imburſed by 
Monies that were to be tranſmitted from King 
James at St. Germaine, He tells you that Piggot 
had received the Mony, but did not deal with 
Sir John Freind ſo fairly as to pay it to him; but 
when Captain Blair was preſſing on Sir John 


Freind for ſome Mony, Sir Fohn Freind was con- 


ſtented that he ſhould have 201. provided he got it 


from Piggot out of this 1001. Captain Blair had 
not Intereſt enough it ſeems to get it himſelf 
from Piggot, but he applies himſelf to one Harriſon 
or FJohnſon, (for it ſeems he goes by both thoſe 
Names) a Prieſt, who had an intereſt in Piggot, 
by which means he got 20/. of Piggot, and this 
he ſays was in Fune or Fuly laſt. 

Then, Gentlemen, he tells you afterwards, he 
was preſſing upon Sir Fohn Freind to have another 
20 l. and Sir John Freind was contented he ſhould 
have it, provided he had it from Piggot, and he 
produces ye a Letter that was from that very Per- 
ſoa the Priſoner at the Bar, which is to that pur- 
poſe; excuſing himſelf that Captain Blair had not 
heard from him, but that he would meet him at 
ſuch a time, and at ſuch a Coffee-houſe. The 
Matter indeed is not directly expreſs'd in Words, 
but at the Time and Place the Priſoner did meet 
Blair, and there was Harriſon and this Piggot, 
and there 5 1. of the laſt 20 J. was paid him; and 
the other 15 J. was paid him afterwards; and 
he ſwears theſe two Twenty Pounds were paid 
to him by Sir John Friend, upon Account of the 
Charge that Blair had been at in drinking with 
and treating thoſe Men who were to be engaged 
with Sir John Freind in his Regiment. 

Gentlemen, he tells you likewiſe, that Sir John 
#reind told him he had written a Letter to King 
Fames, and he ſhewed him this Letter, and this 


was at that Piggot's Mother's Houſe; and when 
Blair read it, he tells yon he thought it was ſo 
wel penn that he did apprehend Ferguſon muſt 
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have a hand in it, and that it was none of Sir 
John Freind's own; and that upon this Sir John 
Freind was angry, that he ſhould ſuſpect that 
Sir John was not the Writer of this Letter; 
all this ſhews an Intelligence with King James, 
and makes out all the reſt of the intended Inva- 
ſion by King Fames, and a French Force here. 

Captain Blair likewiſe tells you, Gentlemen, 
that Sir Fohn Fenwick had Four Troops of Horſe, 
as Sir John Freind told him, by way of encourage- 
ment, which were all ready for the ſervice; and 
that Ferguſon undertook to bring a Number of 
Men, and was to be one himſelf in that party; 
and all this was to be put in practice when the 
Thoulon Fleet came about, and join'd the Breſt 
Fleet. And laſtly he tells you, when he went 
in the Coach with Sir John Freind, Sir John told 
him they muſt act very warily, and be very good 
Husbands, for in truth it had coſt him ſo much, 
that if the Fleet did not come ſoon, or the Delign 
ſhould miſcarry, he ſhould want Mony to carry 
on his Trade. All this poſitive Evidence is of the 
Witneſſes own knowledge, from the Priſoner's 
own Mouth. 

Againſt this Evidence, Gentlemen, he takes 
Exception; that the Two Witneſſes are Roman 
Catholicks; but this is no Exception to their 
Evidence at all; for it was never yet allowed, or 
indeed objected, that I know of, before, that 
Roman Catholicks were not good Witneſſes. A 
Roman Catholick may be an honeſt Man, not- 
withſtanding his Religion : But, I think, that 
every Body knows that Men who have been ill in 
other Things, tho Roman Catholicks, may as to 
thoſe particular Things be good Witneſſes. Nay, 
not long ago, but on Wedneſday laſt we produced 
ſome Witneſſes, who were Roman Catholicks, and 
yet allowed for good Evidence, tho* ingaged in 
that Horrid Conſpiracy againſt the Life of the 
King; and if any thing would have taken 
off their Evidence, certainly the Guilt of ſuch a 
Crime would do it, more than the Pretence of 
any particular Perſwaſion of Religion. Nay, I 
muſt crave leave to ſay farther, that this Ar- 
gument is fo far from making him no Witneſs, 
that it makes it the more likely he does ſpeak the 
Truth, aad therefore is a good Witneſs. For the? 
Roman Ctholicks may be honeſt Men, yet they are 
more likely to engage in ſuch a Deſign than any 
other Men. And I think 1 may very ſafely add, 
Sir John Freind would not have found ſo many 
that he could ingage in ſuch a Buſineſs as this, 
that were of any Religion but the Roman Catho- 
lick, and therefore he applied himſelf to theſe 
Perſons, as moſt likely to imbark with him on 
ſuch a Bottom. 

Gentlemen, as to what Courtney, that was 
brought from the Gate-houſe ſays about his Diſ- 
courſe with Captain Blair in the Priſon; Captain 
Blair has upon his Oath declared, that he did 
not go ſo far as to ſay, be did any Thing againſt 
his Conſcience, but only Courtney bid him take 
care what he ſwore, and preſt him no further. 
He pretends he came caſually into Blair's Cham- 
ber, but it is plain he intruded into his Room; 
for it is ſworn by the Jay lor, and Blair himſelf, 
that he bad given Directions none ſhould come 
into his Room but his Wife, ſo that does not 
diſcountenance the Evidence of Blair at all, and 
if you do believe what our Witneſſes have ſaid, 
Captain Porter and Captain Blair, then Sir John 
Freind is guilty of all the Crimes that are charged 


upon bim in this . and 1 hope you 
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be ſo juſt to your Prince, to your Country, and 


to your Selves, as to find him guilty accordingly. 
Mr Cowper. If your Lordſhip pleaſes, ſpare me 


a Word on the ſame Side. My Lord, I do not 


trouble your Lordſhip out of an Apprehenſion 
that thhce is any ne neceſſary to be ſaid to the 
Court in this matter, or for the Satisfaction of 
the Jury, but if poſſible, that we might con- 
vince the Priſoner at the Bar, that he has had 
no hard Meaſure in this Proſecution meeted to 
him, but that he is proved Guilty of the Crime 
of which he ſtands accuſed, and that really there 
is no Weight at all, in the Defence which he has 
made, | : Fs 

The firſt Part of it goes to diſcredit one of 
our Evidences, Captain Blair, from ſome Diſcourſe 
that he would object to have paſs'd between him 
and the Perſon here produced, in the Priſon of 


the Gatehouſe. And the firſt Part of that Diſ- 


courſe was, upon Blair's firſt coming into the 
Priſon; and as to that Time, the Objecion a- 
mounts to no more than this; that Captain Blair 
would not confeſs, when he was pump'd bya Fel- 
low Priſoner, that he was engaged in fo horrid a 
Deſign : What Weight there is in ſuch an Ob- 
jection, truly I cannot ſee, but will leave it to any 
Man's — to conſider, That a Man, when 
reſhly taken upon ſuch an Occaſion, does 
not immediately confeſs his Guilt to every Body 
that meets hm, nay, to Perſons that would not 
have lik'd him for making fuch a Confeſſion, but 
perhaps would have deſtroy'd him in Priſon for ſo 
doĩug. 
The other Diſcourſe was upon Friday, the 


next Day, I think, before Captain Blair went 


to Hickss Hall, to his Examination; and then he 
intrudes himſelf into Blair's Chamber, when he 
lay very ill upon the Bed, accoſts him with a Cup 
of Brandy in his Hand, and with good Advice at 
the ſame Time, that he ſhould take great Care in 
what he ſhould ſay at Hicks's Hall, and the like: 
And then Captain Blair, it ſeems, did expreſs 
ſome Reluctancy in the Thing he was going about, 


as if it were againſt his Mind and lInclination, . 


If that were true, (though Captain Blair denies it 
poſitively upon his Oath) yet it was no more than, 
Iam willing to obſerye for the Priſoner, Captain 


Blair did expreſs here, when he firſt came into 


Court; and it is no more than what is natural, 
Notice of, and that is the Evidence of Mr. Ber- 


ſince the Priſoner had been his Friend and In- 
timate, and he was going to depoſe that a- 
gainſt him, which was likely to prove fatal to 


him. 


My Lord, As to another Part of his Defence, 
it conſiſts chiefly in this: The Evidence brought 
to prove, that the King's Witneſſes are reputed 


Roman Catholicks, and that the Priſoner is a re- 


puted Proteſtant of the Church of England. If 
that be true too, all that can be rationally and 
tairly collected from thence is this, that they (the 


- Witneſſes I mean) when they engaged in ſuch a 


black and execrable Deſign, might be very good 


Papiſts; but I am ſure it will be agreed, That 


2 Priſoner in ſo daing was a very bad Prote- 
ant. | 
My Lord, he objects to their Evidence this 


likewiſe, That, if they be Papiſts, they may be 


abſolv'd by the Pope, or their Prieſts, though 
they ſhould ſwear falſely. Poſſibly that may be 
ſo, for ought I know ; I confeſs, I am not very well 
acquainted with the Principles of that Religion : 


But this 1 dare ſay, that every one, who has heard 


what has been Iworn by them, will think it fo 


reat a Diſſervice to the Popiſn Cauſe and Interes 
that it will be one of the laſt Things their Prieſts 
will ever abſolve them of. | 

My Lord, there's another Matter the Priſone; 
has thought fit to inſiſt upon ; he has brought 
two or three Clergy-men to depoſe, that when 
ever he diſcourſed with them (it ſeems at all times) 
he was talking about being in a Plot, and very rea. 


dily told his Reſolution not to be in any, 1; Mt 
ſeems it ſtill ſwom uppermoſt; his Profeſſion; 
were made very cauſeleſly : For they all ſay . 
thing introducd them; but of his own mee; 
Motion he was always declaring he was not the; 


ia a Plot, nor ever would be. I have heard, that 


one Way, weak Men and Children often diſcover 8 
their Knowledge of a Secret intruſted to them, js 
by a repeated and unneceſſary declaring, that they 


know nothing of the Matter. 


My Lord, in the next Place for his Defence, he 


juſt offered a Point of Law; but the Court ſo wel 


ſatisfied him in that, that I think he waved it. 1 


He alledged, that a bare Conſpiracy to levy War 
is not Treaſon ; and the Court did him right in 
declaring (as God forbid but they ſhould) that it 
is not Treaſon: But I deſire the Gentlemen of 
the Jury would conſider that the Priſoner at the 
Bar is not accus'd barely of a Conſpiracy to leyy 
War, but you are told to what End that War 
was to be levied, to join the late King upon his 
Deſcent into this Kingdom with a French Power, 


in order to drive his Majeſty out of the Kingdom, 4 
and to depoſe him from the Crown; which is a Ki- 


ling him in the Eye of the Law: and that is High 
Treaſon by whateyer Means they intended to ef. 
fect it; whether by War or a Stab, or any other 
Manner, it is indifferent. 

In the next Place, my Lord, I would take No- 
tice of another Part of his Defence, which had 
been better let alone, wherein he admits that he 
was preſent at the Two Meetings he is accuſed 
to have been at by Porter; but he only differs in 
one Point, that there was nothing talked then 


but general and indifferent Diſcourſe. The Wit. 


neſles have ſworn what the Diſcourſe was, and 
you will weigh the one againſt the other; his 
Affirmation of a thing unlikely in Defence of him- 
ſelf, and what is depoſed upon Oath by the King's 
Witneſſes to the contrary. 

My Lord, there is one Thing more I would take 


tram, Which we do not produce as a direct Evi- 
dence againſt the Priſoner at the Bar, but as a Con- 
firmation of what was ſworn by Blair. And it 
does ſhew that the Matter ſworn by Blair, was 
not of late devifed out of Malice, or otherwiſe, 
to deſtroy the Priſoner ; for that Blair acquaint- 
ed Bertram with, and diſcourſed him about, 
the principal Matters of Fact, that are now 
ſworn, at leaſt Two Years ago; and beſides his 
Evidence and the Evidence of Blair concur ia this 
Particular, that ke was to be Lieutenant in Blass 
Troop. | 

My Lord, ſuch a Concurrence of Evidence and 
other Circumſtances in this Matter, greatly in- 
creaſe the Weight of the Proof againſt the pri- 
ſoner, eſpecially when there is nothing mate— 
rial alledged by him in his Defence, and therc— 
fore I ſhall trouble your Lordſhip no further. 

L. C. J. Look ye Gentlemen of the Jury, Sir 
John Freind, the Priſoner at the Bar, is Indictct! 
for High Treaſon. The Treaſon that is mention- 
ed in the Indi ment is Conſpiring, Compalling, 
and Imagining the Death and Deſtruction - the 
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the Conſpiracy and Deſign of 

: 10% Death, there are two principal Overt- 
2 are mainly inſiſted upon. The one is 
the Conſulting and Agreeing with diverſe others 
to ſend Mr. Charnock into France to Ring James, 


King. To prove 


1 to deſire him to perſuade the French King to ſend 


over Forces here to aſſiſt them; who were to 


4 furniſh other Forces for the raiſing of a War with- 
in this Kingdom, 


in order to depoſe the King ; 
and accordingly Mr. Charnock was ſent upon that 
Deſign. The other Overt-AQ is the Priſoner's 
having a Commiſſion from the late King, and 
and direQing Men to be levied, and 
to be ready to be in a Regiment, of which Sir 
John Freind was by that Commiſſion to be Colonel, 


And this was alſo to aſſiſt in the Reſtitution of 


King James, and in order thereunto in the Depo- 
and Expulſion of King William. 

Theſe, Gentlemen, I tel] you are the two Overt 
Acts that are principally inſiſted upon; and to 


prove Sir John Freind Guilty of theſe there are 
two Witneſſes that have been produced, the one 


is Captain Porter, who ſpeaks to the firſt, the 


other is Captain Blair, who ſpeaks to the ſecond. 
Captain Porter tells you, that the latter End of 


1 May, or the Beginning of June laſt, that he and 


Sir John Freind, and others that he mentioned, 
were at the Kings-head Tavern in Leaden-hall-ſtreet, 


and there they entered into a Diſcourſe about the 


2turning of the late King James; and they did 


5 x conſider among themſelves which was the moſt 
= effetual Way, and what were the moſt probable 


a 


** Means to have him Reſtored : And thereupon it 


was agreed among them, that they would ſend 


1 a Meſſenger into Fance to him, to deſire him that 


* 


to which Sir John Freind did expreſly agree. 
= Meſſenger that they agreed to ſend was with them 
in Company, and heard the Conſult, which was 
Mr. Charnick, who was lately Tryed and ſince 
Executed. 


he would ſollicit the French King to furniſh him 
with 10000 Men, to be ſent into England, 8000 


Foot, 1000 Horſe, and 1000 Dragoons; and they 
= did agree, that when theſe Forces were ſent, 
| conſiſting of this Number of Men, then they 


would be ready to meet and joyn them with 2000 
Horſe, every one of them was to furniſh his Quota ; 
The 


This being at that Time determined, Mr. Char- 


noch intended to go upon the Execution of that 
== Deſign, and made ready for his Journey: But be- 
fore he went, he had a Deſire to meet with the 
Company again, and have a further Diſcourſe up- 


on this Matter, to ſee whether they did perſe- 
vere in the Reſolution they had ſo taken. There 
was another Meeting about a Week or a Fortnight 


after, which was at Mr. Montjoy's, a Tavern in 


St. James's-ſtreet, where met Sir John Freind, Cap- 
tain Porter, and divers others of the Company 


2 that were hefore at the Kingr- Head. And there 


they enter'd into a Debate of the Matter again; 
the Queſtion there was, whether Mr. Charnock 


mould be ſent into France, as it was formerly agreed, 


and there it was again derermined he ſhould go, to 
which he agreed, and Capt. Porter ſays, that he did 
go about two or three Days after. 

Mr. Porter tells you farther, that about the Time 
that Mr. Charnack came back, Mr. Porter was in 
Priſon, and he did not ſee him upon his firſt 
Return, but afterwards he met al ſpoke with 


him, and askd him what was the Effect of his 


Negotiation, and Mr. Charnock told him, that he 


had done as he was directed; that he had been 
with King James, and he had ſpoke to the French 
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King, but the Anſwer returned was this, That 
the French King had Occaſion for his Forces that 
Year to be otherwiſe imploy'd, and therefore he 
could not furniſh ſuch a Number of Men that 
Year; and Mr. Porter ask'd him whether he had 
been with the reſt of the Gentlemen, and ac- 
quainted them therewith; and he faid he had. 
This is the Subſtance of Mr. Porter's Evidence ; 
whereby you may perceive what the Mcetings were 
for, what Reſolutions were there taken, and what 
was the Iſſue and Effect of them. 

The next Witneſs is Captain Blair, and his Evi- 
dence goes to the other Part, that is, to Sir John 
Freind's having a Commiſſion from the late King 
James, aud engaging him and others to be in his 
Regiment, whereof Sir John was to be Colonel, 
and the providiag of Officers. And for that the 
Evidence ſtands thus, | 

Captain Blair tells ye, that about two or three 
Years ago, he was with Sir John Freind at his Lod- 
gings in Surrey: ſtreet, and there he did produce a 
Commiſſion that he had from King James to be 
Colonel of a Regiment of Horſe; he was to raiſe 
it himſelf, and was to appoint, and provide what 
Officers he thought fit. He ſays, he read the 
Commiſſion, and it was ſigned at the Top James 
Rex, and counterſigned at the Bottom Melfort ; 
this he is poſitive in, and farther, that Sir John 
Freind did promiſe that he ſhould be Lientenant- 
Colonel of this Regiment, and alſo deſir'd that 
Captain Blair would get as many Men as he could, 
and that there were other Officers that were ap- 
pointed in that Regiment, and particularly one 
Fiſher was brought to Sir John Freind by Captain 
Blair, to be his firſt Captain, and one Colonel Sla- 
ter, who was much in Fayour with Sir John Freind, 
was to have been another Lieutenant Colonel; 
for ſaid Sir John Freind, J have a Mind to him to be 
my Lieutenant Colonel, and though you are ſo 
too, yet it is no Matter, if we have two in this Re- 
giment; at which Blair took very great Offence, 
and expreſs'd as much to Sir John Freind, where - 
upon Sir ohn Freind told him, it ſhould not be 
ſo, but ſaid he would make another Proviſion for 
Mr. Slater ; that he ſhonld be a Captain of an 
independant Troop, that ſhall be compoſed of 
yeni: Parſons, and that ſhall ſatisfy 

im. 

And Sir John Freind did intruſt Captain Blair 
with the providing of Men and managing of them. 
And Captain Blair tells you, he was at a great 
deal of Charge, and laid out diverſe Sums to ca- 
reſs them, and keep them together, and wanting 
Money to proceed in that Affair, he came to Sir 
John Freind, and made great Complaints, that he 
wanted Money to carry on the Deſign, by obliging 
the Men to keep together, and therefore preſſe 
to Sir John Freind to furniſh him with ſome Mo- 
ney; ſays Sir John, there is 100 l. due to me, 
becauſe 1 laid down 1001. to further the Eſcape 
of Colonel Parker, and Piggot has received it, and 
had Directions to pay it me, but I cannot yet get it. 
You ſhall have 29/. out of that 1001. if you can get 
it. Well, but how is that 20/. to be had? It 
ſeems there was one Harriſon or Johnſon a Prieſt, 
who had ſome Intereſt in this Pig gott, and he was 
to help him to it; and thereupon the 20 l. was 
actually paid the latter End of June or the Begin- 
ning of Fuly laſt. This 20 J. he ſwears he did re- 
ceive upon that Account, by the Direction of Sir 
John Freind, to be ſo impltoy'd as you have been 
told, 


Thea 
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Then Captain Blair had Occaſion for more Mo- 
rey. which was ſometime after Afichaelmas laſt, 
which was to be employ'd as the former was : 
and he was very importunate to obtain it of Sir 
John Friend; at length he did obtain it, as he tells 


you, and the Manner how. He produces a Letter 


under Sir John Freind's own Hand, which ſeems to 
be an Anſwer to a Letter that Captain Blair had 
ſent to him before, he thinks it to be his own 
Hand, for he is acquainted with his Hand-wri- 
ting. But that is not all to prove it his Hand, 
for the Contents of the Letter are remarkable, 
which are about the Payment of Money to Blair: 
The Letter bears Date of a Tueſday Morning, and 
is directed to Captain Blair; and a Porter brought 
it, as he thinks, to his Houſe, and thereby it was 
appointed they ſhould meet on Thurſday next at 
Jonat hans Coffee-houſe about the Hour of Twelve. 
And accordingly Captain Blair came to Jonathan's 
Coffee-houſe, where he accordingly met with Sir 
John Freind, and there was Harriſon the Prieſt and 
Piggott, and there he does receive a Sum of Mo- 
ney upon the ſame Account: So that now the 
Proof of this Letter does not depend barely upon 
the Knowledge of the Hand, but the Contents 
of it, and the ſubſequent Meeting at the Time and 
Place mentioned in the Letter is a great Evidence 
that it was Sir John Friend's Hand-writing, and 
more Money is prov'd to be aQully paid in the 
Preſence of Sir John Friend, which is the moſt 
material Part of the Evidence. And you are 
told further, that as Sir John Freind and Captain 
Blair were going together in a Coach, from Fona- 
than's Coffee-houſe, to St. Martins le grand, there 
was a Diſcourſe between them; and Sir John Freind 
ſaid, for his Part he would not ſtir till ſuch Time 
as the Thoulon Fleet was come about, and joyned 
with the Breſt Fleet. That he did think he was in 
Danger of being apprehended when it came about, 
and therefore Captain Blair was to ſculk till then, 
as he himſelf told him he would do, but yet he 
ſhould get what Men he could. And this is a 
great Argument of his being concerned in the in- 
rended Invaſion, and that his making Preparation 
for his Regiment, had Relation to the French Inva- 
ſion which was expected. | 

It ſeems two Years ago, there being a great 
Intimacy between Blair and Sir John Freind, as ap- 
pears by all the Evidence, Blair was acquainted 
with this Deſign. For you are told of the Letter 
that was writ by him to King Janes, which he 
ſhew'd to Captain Blair, and it was concerning 
his Regiment; he ſays, that Sir Fohn Freind own'd 


he writ that Letter himſelf, that Blair did read 


the Letter, and finding it ſo well penn'd, he ſaid, 
that he thought Ferguſon had a Hand in it, at 
which Sir John Froind was angry; but Blair ſays, 
the Letter was concerning the Regiment of which 
Sir John Freind was Colonel. 

Then, Gentlemen, you have Bertram called to 
prove, that Blair did tell him, that he was to be 
his Lieutenant Colonel, which was long before 
there was any Thoughts of any Diſcovery of this 
intended Invaſion, and before the Diſcovery of 
the Plot of Aſſaſſination, which Sir John Freind 
did own he had ſome Knowledge of, but he diſ- 
liked it, and ſaid it would ruine King Fames's 
Affairs. So that, Gentlemen, I think this is the Sum 
and Subſtance of the Evidence that has becn given 
upon this Occaſion againſt Sir Jahn Feind, to induce 
you to believe him to be guilty of this Crime with 
which he now ſtands charged. 


The Tryal of 


But now you are to confider what Sir John Feind 
ſays on behalf of himſclf. In the firſt place, 
he makes an Objection againſt the Credit of all 
theſe Witneſſes, that they are not to be belie- 
ved, becauſe, ſays he, they are known or reputeq 
to be Roman Catholicks and Papiſts, and their 
Conſciences, and their Oaths are large, eſpecially 
when they think they can do an Injury to any Pro. 
teſtant; and therefore they are not to be allow?q 
as Witneſſes, at leaſt their Credit is not ſufficient 
to induce a Jury to believe them. At firſt indeed, 
he urged there was a Statute and a Law that did 
diſable them from being Witneſſes; but I muß 
tell you there is no ſuch Statute, nor indced is 
their being Papiſts any Diminution at all to the 
Credit of their Teſtimony : 
gal Witneſſes, and though there are ſevere Laws 
to puniſh them for their Non-Conformity to the 
Church of England, and for other their Popiſh 
Practices; yet 1 know of no Law that readers 
them infamous, or incapable of being Witneſles. 
For you are to conſider, Papiſts are Chriltians, 


For Papiſts are le- 


and ſwear by the ſame Evangeliſts that Proteſtants | 


do; and as for that Suppoſition, that they look 
upon Proteſtants as Hereticks, and can have a 
Diſpenſation for any Oaths that they take againſt 
them; you are to conſider, as it has been very 
well obſerved by the King's Council, that they 
are never like to obtain any Diſpenſation or Par- 


don, if they ſhould forſwear themſelves to de- 


feat the Deſigns of the Popiſh Party ; and there- 
fore it is a very inconſiderable Objection, and in this 
Caſe hath no Weight. 

But then he does inſiſt upon it, that Cap- 
tain Blair is not to be believed; and there are 
Two Objections he makes againſt him. Firſt, 
That he did deny that he knew any Thing 
of the Plot. For Blair being upon this Oc. 
caſion brought Priſoner to the Gate-houſe, and 
afterwards upon a Diſcourſe of ſome News in 
the Flying Poſt, wherein it was mentioned, that 
Captain Blair had confeſs'd all, and made a full 
Diſcovery, that thereupon he ſhould ſay, He was 
innocent of the Plot, and knew nothing of it. 
You, Gentlemen, are to conſider the Weight of 
this Objection. Firſt, Suppoſe he had aid ſo, it 
might be, he was not willing (as he was not 
oblig'd to own it), and would not confeſs it at 
that Time, and to thoſe Perſons. It was not his 
Intereſt and Prudence to be too open ; and there- 


fore it does not follow, that becauſe a Man would | 
not truſt others with his Confeſſion, but deny'd his 
Knowledge of a Plot when there was no Occaſion 


for him to own it, that now he ſwears it politively, 
therefore he ſhould ſwear falſely. 


But Secondly, Captain Blair, who was called Y 


for the Vindication of himſelf, and his Teſtimo- 
ny, has upon his Oath declar'd to you, that he 


but did deny any Concern in, or Knowlege of 
the Aſſaſſination. Now this Buſineſs, for which 
Sir Jobn Freind is tried, is not for being a Party 
in the deſigned Aſſaſſination, but of a Deſign 


with Force to Depoſe the King, and reſtore King 


James. | 

Then as to the other Matter that was upon Fr 
day Night laſt ; Courtney the Witneſs ſays, That 
he came to Captain Blair's Chamber, and took 


Notice of his being to be a Witneſs at Hicks | 


Hall the next Day, and ſaid, I pray God direc: 


you; and he ſays his Wife, then preſent, ſaid it 
was againſt his Coaſcience, and he ſeem'd to be 


1. 
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much. But 


ceeither he or 
> againſt his Conſcience : He ſays, that Courtney 


be was aware of it, 


is ſtrange and very unaccountable. 
XZ fore to conſider of this whole Matter, 


1696. 
u reat Trouble about it, and owned as 
e now Captain Blair himſelf, being ex- 


:ned upon his Oath does deny poſitively, that 
1 ſne ſaid any ſuch Thing, as that it was 


to him on Purpoſe to ſurprize him, and 


=o and his Deſign being to keep 


himſelf free from all Company, he gave Dire- 


2 ' Rions to the Keeper (as the Keeper himſelf ſwears) 
to let no Body come to him but his Wife; and Mr. 


Courtney intruded himſelf upon him. 

gheeſides, Gentlemen, you are to conſider the 
probability of that which Mr. Courtney faith: 
When a Man is to be a Witneſs the next Day 
upon Bill of Indictment before a Grand Jury 


I that he ſhould be ſo indiſcreet, as to tell any Bo- 


dy he was-going to ſwear againſt his Conſcience, 
You are there- 
hat Evi- 
dence Captain Blair has given, and the Import of 
it, and the Weight and Credibility of that Evidence 
which is given againſt him. | ; 
Then Sir John Freind infiſts upon another Mat- 
ter : Says he, I am a Proteſtant, and it is not 
likely, that I that am a Proteſtant mould conſpire 
with Papiſts againſt Proteſtants ; and for that he 


A has called eight Witneſſes, who tell you they 


have known him, ſome twenty Years, ſome more, 
others ten, and that they have frequently con- 
verſed with him, and never knew that he was 
ever popilhly affected, and they have been fre- 

uently in his Company ſince the Revolution, and 
they never knew that at any Time he reflected up- 
on the Government; nay, I think one ſaid, that 
once he did reprove a Man for talking undecent- 
ly of the Government; that he uſed conſtantly to 
go to Church four or five Years ago (though 
there is no Account of that ſince). Ang particu- 
larly there is one Mr. Luſton that was his Chaplain, 


Sir John Frei nd. 


63 
well affeted to the preſent Government, that 
come to Church, and are preſent at the publick 
Prayers; but it may be a very great Doubt whe- 
ther they join ia their Prayers for the preſent Go- 
vernment or no; his Conſcience that ſcruples 
the Taking the Oaths, might ſcruple that too. 
But whether Sir John Freind's being a Proteſtant, 
and his Declaring he would never be in a Plot, 
be a ſufficient Proof, that therefore he never 
was in one; and that his former Diſcourſe of 
that Kind ſhould diſcredit theſe Witneſſes, that 
have ſworn he has been ſo much concern'd in a 
Plot, you are to conſider 3 and comparing the 
Weight and Nature of the Evidence on the one 
Side, and the other, it muſt be left to your Deter- 
mination. | 

Then there is another Thing that he did inſiſt 
upon, and that is Matter of Law. The Statute of 
the 25th Ed. 3. was read, which is the great Sta- 
tute about Treaſons; and that does contain divers 
Species of Treaſon, and declares what ſhall be 
Treaſon. One Treaſon is the Compaſſiag, and 
Imagining the Death of the King; another is the 
Levying of War: Now, ſays he, here is no War 
actually levied z and a bare Conſpiracy or Defign 
to levy War, does not come within this Law 
againſt Treaſon. Now for that, I muſt tell you, 
if there be only a Conſpiracy to levy War, it is 
not Treaſon : But if the Deſign and Conſpiracy 
be either to kill the King, or to depoſe him, or im- 
priſon him, or put any Force or Reſtraint upon him, 
and the Way and Method of effe&ting of theſe, is 
by Levying a War, there the Conſultation, and 
the Conſpiracy to levy a War for that Purpoſe, is 
High Treaſon, tho? noWar be levied: For ſuch Con- 
ſultation and Conſpiracy is an Overt-Act, proving 
the Compaſling the Death of the King, which is the 
firſt Treaſon, mentioned in the Statute of the 
25th of Ed. 3, For the Words of that Statute 


that and he tells you he was in his Houſe; and there are; That i Man compaſs, or imagine. the 
full he read the Common-Prayer in the Family ſince Death of * Kong. 24 . a Man defighs 
was the Revolution, and pray'd for the King and the the Death, Depoſition, or Deſtruction of the | 
Wis late Queen, and Sir John Freind was often preſent King, and to that Deligh, agrees and conſults | 
nt of at the Prayers, and particularly when he pray'd to levy War, that this ſhould not be High- 
2, it for the preſent 101 and the late Queen; but Treaſon, if a War be not actually levied; is ve- 
not be ſays he himſelf has been gone thence Five ry ſtrange Doctrine, and the Contrary has al- 
tat Tears, and has been little converſant with him ways been held to be Law. There may a War 
his | WF ſince. 3 be levied without any Deſign upon the King's 
dere. There is another Witneſs tells you, he has been Perſon, or endangering of it; which, if actual- 
ould | in Sir Joby Freind's Company divers Times, whom ly levied, is High- Treaſon; but a bare Deſignin 
d his he believes to be a Proteſtant of the Church of to levy War, without more, ä 
aſion England, and hath had Diſcourſe concerning the will not be Treaſon. As for , Goo wich F 
rely, preſent Government; and that Sir John Feind Example*; If Perſons do aſ- 8 —_ — 
F ſaid, that though he could not take the Oaths, and ſemble themſelves, and act oe, ro expell 
alled  F thereby conform to the Government, yet he was with Force in Oppoſition Strangers, to pull 
imo- | F reſolved to live quietly under it; and would not to ſome Law, which they down Bawdy-Houſes, 
t he engage in any Manner of Plot; for he that catch- think inconvenient, and hope '* Lesying of — Ws 
Plot, ed him in the Corn, ſhould put him in the thereby to get it repealed ; dc. — _ 
e of } Pound. a this is Levying a War and Deſigning to raiſe ſuch 
hich [3 This is the Sum and Subſtance of the Evidence Treaſon, though Purpoſing a Force, for ſuch a 
arty on both Sides; and you. Gentlemen, are to con- and Deſigning it is not ſo: Purpoſe, is not Trea- 
eſign ſider, the Weight of this Part of his Defence too; So when they endeavour in ſon. 
King whether it be a ſufficient Anſwer to the Evidence great Numbers with Force to 
given againſt him, and has Weight enough to out. make ſome Reformation of their own Heads, 
, ballance what the Witneſſes for the King havc without purſuing the Methods of the Law, that 
That (OF Sworn? For altho' he was a Proteſtant, yet it is a Levying of War, and Treaſon, but the Pur- 
too [88 plain he had no great Liking to the Govern- poſing and Deſigning it is not fo. 
eb; ment; and therefore would not take the Oaths; But if there be, as I told you, a Purpoſe and 
live |? and though he was preſent at the Common-Prayer, Deſign to deſtroy the King, and to depoſe him 
id it _ the King and Queen were pray'd for, yet from his Throne, or to reſtrain him, or have any 
jo be — ether he join'd in thoſe Prayers is very uncer- Power over him, which is propoſed or deſigned 
in ain. There are a great many, who are not very to be effected by War that is to be levied, = 
| a Con- 
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4 Conſpiracy and Conſultation to levy War for 
the bringing this to paſs, is an Overt A of High 
Treaſon. So that, Gentlemen, as to that Objection, 
that he makes in Point of Law, it is of no Force, 
if there be Evidence ſufficient to convince you, 
that he did conſpire to levy War for ſuch an 
End. 

Gentlemen, the Evidence you have heard what 
it is, you may conſider the Weight of it, and 
the Circumſtances that do attend it; and likewiſe 


the Anſwers that have been given by the Priſoner 
to invalidate that Evidence, and to prove the 


Improbability of what they have teſtified againſt 


him. You have heard, I ſay, the Evidence on the 


one Side, and the other ; if you are not ſatisfied, 
that what the Witneſſes have Sworn is true, that 
Sir John Freind did engage in ſuch a Deſign for 
ſuch a Purpoſe, then you are to acquit him; 
but on the other Side, if you believe that Sir 


John Freind ls guilty of what the Witneſſes have 


depoſed againſt him, then you are to find him 
Guilty. 

Furyman. My Lord, we deſire we may have 
that Letter with us that was produced here. 

L. C. 7. No, no, you cannot have it by Law. 

Furyman. May it not be left with the Foreman, 
my Lord? peek 

L. C. F. No; but you may look upon it in Court 
before yon go away, if you will. 


Then the Letter was handed to the jury, and 
one of them handed it to the Priſoner. 


L. c. J. Why do you do ſo? You ſhould not give 
the Priſoner the Letter. 

Fu 
Hand; and we deſire, if there be any Body here 
that knows his Hand-writing, or that ſaw him 
write it, may be produced. 

I. C. J. Why? Did not he own the Letter 
to the Witneſs afterwards? It was ſworn to 
you he did; and that he met according to the 
Appointment in the Letter, and that Money was 


paid. 


Then the Jury withdrew to Conſider of their Ver- 
dict, and an Officer was ſworn to keep them 
according to Law, till agreed ; and about a 
Quarter of an Hour afterwards they returned 
= Court, and the Priſoner was brought to 
the Bar. N | 


> 


The Tryal of 


d. of Arr. Gentlemen, Anſwer to your Names 
Thomas Clark—— 
Mr. Clark. Here. 


(And ſo did all the Reſt of the Twelve.) 


. It was done to ſee whether it was his 


"= : | 
ury. Ves. 
Cl. of Ar. Who ſhall ſay for you? 

Jury. Our Foreman. 

Cl. of Ar. Sir John Freind, hold up thy Hand 


(which he did,) Look upon the Priſoner : How ſay © 
ye, is he guilty of the High-Treaſon whereof he 


ſtands indicted, or not guilty ? 
Foreman. Guilty, my Lord. 


Cl. of Ar. What Goods or Chattels, Lands or A 
Tenements, had he at the Time of the High-Trez- 


ſon committed, or at any. Time ſince ? 
Foreman. None to our Knowledge. 
L. C. F. Jaylor, look to him, 
of High-Treaſon. 


Cl. of Ar. Then hearken to your Verdict as tile 
You ſay that Sir 7% ½ 
ilty of the High-Treaſon whereof he 
ſtands indicted, but that he had no Goods. nor 
Chattels, Lands, nor Tenements, at the Time 
of the High-Treaſon committed, or at any Time 


Court has recorded it. 
Freind is 


ſince, to your Knowledge. 


I. C. J. Diſcharge the Jury. if = 
Cl. of Ar. Gentlemen, the Court diſcharges you, 


and thanks you for your Service. 


L. C. J. Then we had beſt to adjourn the Court 9 


till to morrow Morning. 
Cl. of Ar. Cryer, make Proclamation; 


Cryer. O yes, O yes, O yes: All Manner of Per- 


ſons that have any Thing more to do, at this 
General Seſſions of the Peace, Seſſions of 


Goal-Delivery of Newgate, holden for the 


Clock, and God ſave the King. 


Then the Priſoner was carried back to New. 
gate, and was brought the next Day to the 
Bar to offer what he had to ſay for Stay of 


Judgment; and afterwards received Sentence 


of Death, as a Traytor. 
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Cl. of Arr. Gentlemen, are you agreed of your „ 


he is found Guilty 3 | 


Wy 


er and 
Terminer, holden for the City of rpm; 4 and 
City 8 
of London, and County of Middleſex, may depart 3 
hence for this Time, and give their Attendance Þ 
here again, to morrow Morning at ſeyen of the | 


your 
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The TRYAL WII II4 PaRKINS, Knight, 
fFraüubliſtd by AUTHORITY. | 


Die Martis vicefimo quarto Martii, Anno Dom. 169g. Auno Regni 


Regis Gulielmi Tertii Octavo. 


This Day the Tryal of Sir William Parkins, Kt. came on at the Seſſions-Honſe 
in the Old-Baily, for High-Treaſon, in Conſpiring the Death of the 
King, and Promoting a French Invaſion for the Reſtoring the late King 


James. 


Clerk of Arraignments. 

Ryer, make Proclamation. | 
= 23 Cyer. Oyez, Oyez, Oyez. All Manner 
2C8 of Perſons that have any Thing more 
to do at this General Seſſions of the 

Peace, Seſſions of Oyer and Terminer, 
holden for the City of London; and Goal- Delivery of 
Newgate, holden for the City of London, and County 
of Aiddleſex, and were adjourned over to this Day, 
draw near and give your Attendance, for now 
they will proceed to the Pleas of the Crown for 


— — 


the ſame City, and County; and God ſave the 
Ling. 
a. of Ar. Middleſex. Cryer, make Proclamation. 


Cryer. Oyez. You good Men of the County of 
Middleſex, ſummoned to appear here this Day, 
to try between our Sovereign Lord the King, 
and the Priſoner that ſhall be at the Bar; an- 


E ſwer to your Names as you ſhall be called, eve- 
ry Man at the firſt Call, upon Pain and Peril ſhall 


fall thereupon. 


Then the Jury that were returned in the Pan- 
nel, were all called over and the Appearan- 
ces of thoſe who anſwered to the Call, were re- 
corded, 

About Ten of the Clock the Judges (to 
wit) the Lord Chief Juſtice Holt, the Lord 
Chief Juſtice Treby, and Mr. Juſtice Rokeby, 
came into the Court. 


Cl. of Arr. Set Sir William Parkins to the Bar. 
— was done.) Sir William Parkins, hold up thy 
and. 


Parkins. My Lord, if you pleaſe, I humbly beg 
e Favour of one Word before 1 am arraigned. 


My Wife coming to ſee me in my Diſtreſs, ſent 


up a Trunk of Linnen for our Uſe, and the She- 
riffs of London have ſeized it, and do detain it. 
It has Linnen in it, and all her neceſſary Things, 
and all Things have been torn from me, ſince 
I was apprehended, but what is there, 1 have 
nothing to ſubſiſt upon but what is there; for no 
Money can I get from any Body, no Body will pay 
us a Farthing, 

Mr Sheriff Buckingham. My Lord, we were ſent 
for to Mr Secretary Trumbal!s Office, and when 
we came there, there was a Trunk that had 
9 as belonging to Sir William Parkins ; 


— e—————— ey 


and when we came thither it was opened, and 
there was in it ſome houſhold Linnen, and ſome 
Plate; and Mr Secretary Trumball was pleaſed, 
after having ſearched the Trunk, to ſeal it up, 
and deliver it to my Brother and me, to be kept; 
and this is all we know of it. 

* L. C. J. Where was this Trunk 
ſeized ? 

Mr Sh. Buckingham. We found it in the Secreta- 
ry's Office, and it was delivered to us there, and 
we gave a Receipt for it to bring it down again 
when called for ; we did not ſeize it. 

I. C. J. Look ye ſee Sir William Parkins, your 
Trunk was ſeiz'd I ſuppoſe in order to for 
Papers. 

Parkins. Yes, I believe it was; but I hope it ſhall 
be delivered back now, they have found nothing 
in it, and I have nothing elſe to ſubſiſt upon bug 
what is there. | 

L. C. J. Is there any Plate there? What is there 
in the Trunk ? Na 44 

Mr Sh. Buckingham. There is ſome Diaper and 
Damask Linnen, a Carpet, and ſome Pieces of 
Plate, two or three hundred Ounces of Plate, 
for ought I know. We had it from the Secreta- 
ry's Office; we did not ſeize It. ff | 

Then the Fudges conſulted themſelves. 


Z. C. J. He ought to have his Plate to fell, to 


ſupport him that he may have Bread. 

Parkins. Will your Lordſhip pleaſe to direct the 
Sheriff to deliver it back. 

I. c. J. Well, ſome Care or other ſhall be taken 
in it, 

Parkins. My Lord, I have nothing to ſubſiſt 
upon, unleſs I can make ſomething of what is 
there; I have a Wife, and four Children, and no- 
thing to ſubſiſt upon. 

L. C. J. Let your Wife make Application for 


it at the Secretary's, it cannot now be done here. 


Why did you not make Complaint of it before? If 
you had, Care had been taken in it. 

Park, I was told there was a Petition; for, my 
Lord, I was a cloſe Priſoner, and they told me 
there was a Petition; but my Wife never men- 
tioned any Thing of it to me while afterwards ; 
and they talk'd of an Order of Council that they 
had for the Sheriff*s ſeizing it; but when I came 
to enquire into it, there was no Order about it, 
but only to ſearch and examine it. 1 1. 

OW ; K L. C. 
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I. c. F. Well, ſome Order ſhall be taken about 


It. 5 

Mr Sh. Buckingham. My Lord, we have given 2 
Receipt to the Secretary for it. ; 

L. C. F. But he muſt have wherewithal to 
ſubſiſt and buy him Bread while he is in Priſon. 

Mr Sh. Buckingham. My Lord, I ſee Mr Burleigh 
there, who was Sir John Freind's Sollicitor; 1 
would humbly move your Lordſhip, that it may 
be inquir'd into, how he came by -the Pannel of 
the Jury yeſterday ? For it ſeems to reflect upon 
us, as if we had given the Priſoner a wrong 
Pannel. | 


I 
Mr Juſt. Rokeby. No, I think there can be no Re- 


flection upon you; but I think it would be very 
proper to have the Matter examin'd. _ 

T. C. J. Ay, let Burleigh come in; (which he did.) 
Pray, how came you by the Pannel which you gave 
to Sir John Freind ? | „ 

Burleigh. My Lord, I had Three ſeveral Co- 
pies ſent me by Sir John Freind's Friends, to the 
Horn Tavern about three or four a Clock, and 1 
deliver'd one of them to Sir John Freind; but he 
had one before I deliver'd mine. | 

L. C. J. Who ſent them to you, or brought them 
toyou? | 

Furleigh. I had them brought to me by a Por- 


Mr Baker. Vou know you might have had it 
from the proper Officer for asking. 
Burl. 1 had them brought me from Sir John 
Freind's Friends. SY 
C J. Can you tell who had it from the 
Sheriff ? | 
' Burl. My Lord, I know not: I had three Co- 
pies ſent me in a Quarter of an Hour's Time ; 
whence they came, I know not ; the Sheriff knows 
me, and every Body elſe. 

Mr Sh. Buck. I do know you, and would have you 
be fair in your Practice. 

Mr Baker. The Inquiry is made, becauſe a falſe 
Copy is put upon him; you might haye had a true 
Copy, if you had applied your ſelf right. 

Burl. 1 ſent to Mr. Farringdon for it. 

Z. C. J. The Sheriff deliver'd it the Secondary, 
who is the proper Officer. | 

Mr J. Rokeby. Sir John Freind ſaid he had it from 
him yeſterday, N 

Bur. But he had one before; how he came by 
it, I can't tell; nor whence thoſe came that were 
brought to me. 

Mr J. Rokeby. If you will not take care to go to 
the right Place, it is no Body's Fault but your own, 
if you ſuffer by it. | 

Burleigh. I was with my Lady, and delivered 

à Petition for this Trunk. | 

L. C. J. But it ſeems it was under the Conu. 

Zance of the Secretary, and Direction was given 
to go 2 ; * or other muſt be taken 
in it, an all; but go on now to Arrai 

the Priſoner. 0 . _ 

Cl, of Arr, Hold up thy Hand, (which he did : 

thou ſtandeſt Indicted in Add by the — 
of Sir Wiliam Parkyns, late of the Pariſh of St. 
Taul Covent. Garden, in the County of Middleſex 
Kt. For that, Whereas an open, and notoriouſly 
publick, and moſt ſharp, and cruel War, for a 
long Time hath been, and yet is, by Sea and by 
Land had, carried on, and proſecuted by Lewis 
the French King, againſt the moſt Serene, moſt 


Illuſtrious, and moſt Excellent Prince, our Sove- 


reign Lord Miliam the Third, by the Grace of 


The Tryal of 


8 Will. 9. 
God, of England, Scotland, France, and Ireland, 
King, Defender of the Faith, Cc. During al 


which Time, the ſaid Lewis the French King, and 


his Subjects were, and yet are Enemies of our 
ſaid Lord the King that now is, and his Subjects, 
You the ſaid Sir Wiliam Parkyns, a Subject of our 
ſaid Sovereign Lord the King, that now is, of 


this Kingdom of England, well knowing the 


Premiſes, not having the Fear of God in your 
Heart, nor weighing the. Duty of your Allegi- 
ance, but being moved and ſeduced by the In- 
ſtigation of the Devil, as a falſe Traytor againſt 
the ſaid moſt Serene, moſt Clement, and moſt 
Excellent Prince, our ſaid Sovereign Lord W:llan 
the Third, now King of England, &c. your Su- 
preme, True, Natural, Rightful, Lawful, and 


VUndoubted Sovereign Lord; the cordial Love, 


and true and due Obedience, Fidelity and Allegi- 
ance, which. every Subject of our ſaid Lord the 
King that now is, towards him our ſaid Lord 


the King, ſhould bear, and of Right ought to 
bear, withdrawing, and utterly to extinguiſh in- 
tending, and contriving, and with all your Strength 
purpoſing, deſigning, and endeavouring the Go. 
vernment of this Kingdom of England, under hin 
our ſaid Lord the King that now is, of Right, 
duly, happily, and very well Eſtabliſhed, alto-. 
byert, Change, and Alter; as al. 20 


gether to Su 
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ſo the ſame our Sovereign Lord the King to Death 1 


and final Deſtruction to put and bring; and his 


faithful Subjects, and the Freemen of this King. 
dom of England, into intolerable and moſt miſe. 
rable Slavery, to the aforeſaid French King, to 
Subdue and bring; the firſt Day of Fuly, in 
the ſeventh Year of the Reign of our ſaid Soye- | 7? 
reign Lord the King thar now is, and divers 
other Days and Times, as well before as after, at 
the Pariſh of St, Paul Covent-Garden, aforeſaid, in 
the County aforeſaid, falſely, maliciouſly, diviliſh- | 
ly, and traiterouſly, did compaſs, imagine, con. 
trive, purpoſe, deſign and intend, our ſaid Sove. 
reign Lord the King that now is, then your Su- 


preme, true, natural, rightful, and lawful Sove- 
vereign Lord, of and from the Regal State, Ti- 
tle, Honour, Power, Crown, Command, and Go⸗ 
vernment of this Kingdom of England, to Depoſe 
caſt Down, and utterly to Deprive; and the 


ſame our Sovereign Lord the King to Kill, Say, 


and Murther ; and the aforeſaid Lewis the French 
King, by his Armies, Soldiers, Legions, and Sub- 
jects, this Kingdom of England: to Invade, Fight 
with, Conquer, and Subdue, to move, ſtir up, 
procure, and Aid; and a miſerable Slaughter 


among the faithful Subjects of our ſaid Lord the 
King throughout all this whole Kingdom of E.. 


gland, to make and cauſe; and that you the ſaid 
Sir William Parkyns, to the aforeſaid Enemies of 
our ſaid Lord the King that now is, then and 


there, during the War aforeſaid, Traiterouſly |" 
were adhering and aiding ; and the ſame moſt |" 
abominable, wicked and deviliſh Treaſons, and“ 
traiterous — Contrivances, Intentions, |? 

yours aforeſaid, to fulfil, perfect“ 
and bring to effect; and in proſecution, perform- -- 
ance, and Execution of the traiterous Adheſion 
aforeſaid, you the ſaid Sir William Parkyns, as ſuch 
a falſe Traytor, during the War aforeſaid, to 
wit, the ſame firſt Day of June, in the Year above - 
ſaid, at the Pariſh aforeſaid, in the County afore- 


and Purpoſes o 


faid, and divers other Days and Times, as wel 


before as after, there and @(tw here in the ſame : 
County, falſely, maliciouſly, adviſedly, ſecretly, 5 
mw 1 and 
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1695. EST 
BK iterouſly, and with Force and Arms, wit 

| — nn 7 oi. (late of High-Treaſon, in 
contriving, and conſpiring the Death of our ſaid 
Sovereign Lord the King, that now is, duly con- 
victed and attainted) and with divers other falſe 
Traytors, to the jurors unknown, did meet, pro- 
poſe, treat, conſult, conſent, and agree, to procure 
from the aforeſaid Lewis the French King, of his 
Subjeas, Forces, and Soldiers, then and yet Ene- 
mies of our ſaid Lord the King that now is, great 
Numbers of Soldiers and armed Men, this King- 
dom of England to Invade and Fight with, and to 
levy, procure, and prepare great Numbers of 
Armed Men, and Troops, and Legions againſt 
our ſaid Sovereign Lord the King that now is, to 
riſe up and be formed ; and with thoſe Enemies 
at and upon ſuch their Invaſion and Entrance into 
this Kingdom of England, to join and unite; Re- 
bellion and War againſt him our ſaid Sovereign 
Lord the King, within this Kingdom of England, 
to make, levy, and wage; and the ſame our So- 
yereign Lord the King ſo as aforeſaid to Depoſe, 
and him to Kill and Murder. And further, with 
the ſaid falſe Traytors, the ſame firſt Day of July, 
in the Year aboveſaid, at the Pariſh aforeſaid, in 
the County aforeſaid, Traiterouſly yu did con- 
ſult, conſent, and agree to ſend the aforeſaid Robert 
Charnock as a Meſſenger from you the ſaid Sir Mil- 
liam Parkyns, and the ſame other Traytors un- 
known, as far as, and into the Kingdom of Fance, 
ia Parts beyond the Seas, to James the Second, 
late King of England, to propoſe to him, and de- 
fire of him to obtain of the aforeſaid French King, 
the Soldiers and Armed Men aforeſaid, for the In- 
vaſion aforeſaid to be made; and Intelligence and 
Notice of ſuch their Traiterous Intentions, and 
Adheſions, and all the Premiſſes, to the ſaid late 
King James, and the ſaid other Enemies and their 
Adherents, to give and exhibit; and them to in- 
form of other Things, Particulars, and Circum- 
ſtances thereunto relating; as alſo Intelligence 
from them of the ſaid intended Invaſion, and o- 
ther Things and Circumſtances concerning the 
Premiſſes, to receive, and them to you the ſaid Sir 
William Parkyns, and the ſaid other Traytors in 
this Kingdom of England, to ſignify, report, and 
declare, in Aſſiſtance, Animation, and Aid of the 
ſaid Enemies of our ſaid Sovereign Lord the King 
that now is, in the War aforeſaid, and to ſtir u 

and procure thoſe Enemies the more readily an 

boldly this Kingdom of England to Invade, the 
Treaſons and Traytorous Contrivances, Compaſ- 
ſings, Imaginations, and Purpoſes of you the ſaid 
Sir William Parkyns aforeſaid, to perfect and fulfil, 
and all the Premiſſes the ſooner to execute, manage 
and perform, and the Invaſion aforeſaid to ren- 
der and make the more eaſie, you the ſaid Sir Mil- 
liam Parkyns, afterwards, to wit, the ioth Day of 
February, in the Year aboveſaid, at the Pariſh afore- 
faid, in the County aforeſaid, and divers other 
Days and Times, as well before as after, there and 
elſewhere in the ſame County, Falſely, Maliciouſly, 
Adviſedly, —_ Traiterouſly, and with Force 
and Arms, with the aforeſaid Robert Charnock, and 
very many other falſe Traytors, to the Jurors un- 
known, did Meet, Propoſe, Treat, Conſult, Con- 
ſent, and Agree, him our ſaid Sovereign Lord the 
King that now is, by lying in wait, and Deceit, 
to Aſlaſſinate, Kill and Murder; and that execra- 
dle, abominable, and deteſtable Aſſaſſination, and 
Killing the ſooner to execute, and perpetrate, af- 
terwards, to wit, the ſame Day and Year, there 
THY you did Treat, Propoſe, and Conſult 


Sir William Parkyns. 67 


with thoſe Traytors, of the Ways, Methods, and 
Means, and the Time and Place where, when, 
which Way, and how our ſaid Sovereiga Lord 
the King, ſo by lying in wait, the ſooner might 
be Killed, and Slain, and did Conſent, Agree, and 
Aſſent with the ſame Traytors, that Forty Horſe- 
men or thereabouts, of thoſe Traytors, and others 
by them and you the ſaid Sir Wiliam Parkyns, to 
be Hired, Procured, and Paid, with Guns, Car- 
bines, and Piſtols, with Gun-Powder and Leaden- 
Bullets Charged, and with Swords, Rapiers, and 
other Weapons Armed, ſhould lie in wait, and 
be in Ambuſh, our ſaid Lord the King in his 
Coach being, when he ſhould go abroad, to At- 
tack, and that a certain, and competent Number 
of thoſe Men ſo Armed, ſhould ſet upon the 
Guards of our ſaid Lord the King then, and there 
attending him, and being with him, and ſhould 
Over-power and Fight with them, whilſt others 
of the ſame Men ſo Armed, him our ſaid Lord 
the King ſhould Kill, Slay, and Murder; and 
that you the ſaid Sir Wiliam Parkyns, then and 
there, did take upon you to provide Five Horſes 
for thoſe Men which ſhould ſo Kill and Murder 
our ſaid Sovereign Lord the King; and alſo 
that you the ſaid Sir William Parkyns, your Trea- 
ſons, and all your traiterous Intentions, Deſigns 
and Contrivances aforeſaid, to execute, perpe- 
crate, fulfil, and bring to effect afterwards, to 
wit, the Day and Year laſt aboveſaid, at the 
Pariſh aforeſaid in the County aforeſaid, Divers 
Horſes, and very many Arms, Guns, Carbines, 
Rapiers and Swords, and other Weapons, Am- 
munition and Warlike Things, and Military In- 
ſtruments falſely, maliciouſly, ſecretly, and Tray- 
terouſly did obtain, buy, gather, and procure, 
and to be bought, obtained, gathered, and pro- 
cured did Cauſe, and in your Cuſtody had and 
detained, with that Intention them in, and about 
the deteſtable, abominable, and execrable Aſſaſſi- 
nation, Killing, and Murder of our ſaid Lord the 
King, and the Invaſion aforeſaid, as aforeſaid, to 
uſe, employ, and beſtow ; and alſo your Trea- 
ſons, and all your Traiterous Intentions, Purpo- 
ſes, and Contrivances aforeſaid, to execute, per- 
petrate, fulfill, and fully bring to Eſſect; you the 
ſaid Sir William Parkyns afterwards, to wit, the 
Day and Year laſt aboveſaid, at the Pariſh afore- 
ſaid, in the County aforeſaid, Falſely, Mali- 
ciouſly, Adviſedly, Secretly, and Traiterouſly, 
divers Soldiers, and Men Armed, and ready to be 
Armed, after the ſaid deteſtable, abominable, and 
execrable Aſſaſſination, Killing, and Murder of 
our ſaid Sovereign Lord the King, ſo as afore- 
ſaid ſhould be done, perpetrated, and committed, 
to Riſe, and Muſter, and War, and Rebellion. 
within this Kingdom of England to make, and 
wage, and with the Enemies of our ſaid Lord the 
King, Foreigners and Strangers, Subjects and 
Soldiers of the ſaid Lewis the French King, bein 

about to Invade this Kingdom of England, at an 

upon their Invaſion and Enterance into this King- 
dom then expected to be ſhortly made, themſelves, 
together with you the ſaid Sir Miliam Parkyns, 
to Joyn and Unite, and into Troops and Legi- 
ons to form, you did Levy, Liſt, and Retain, 
and did procure to be Levied, Liſted and Re- 
tained, and thoſe Soldiers and Men for the Trea- 
ſons, Intentions, and Purpoſes aforeſaid, then 
and there, and afterwards in Readineſs you had; 
againſt the Duty of your Allegiance, and againſt 
the Peace of our ſaid Sovereign Lord the King 
that now is, His Crown and Dignity ; as alſo 
PL | againſt 


Mr Baker, You know that thoſe vou ſent for. 75 


againſt the Form of the Statute in this Caſe made 
and provided, 

How ſay'ſt thou, Sir William Parkyns, Art thou 
Guilty of this High-Treaſon whereof thou ſtand- 
eſt Indiaed, or Not Guilty? 

Parkyns. Not Guilty. : 

Cl. of Arr. Culpritt. How wilt thou be Tryed ? 

Parkyns. By God and my Country. 

Cl. of Arr. God ſend thee good Deliverance. 

Parkyns. My Lord, If your Lord hip pleaſes to 
favour me with a Word or two. 8 

L. C. J. Aye, What ſay you Sir? b 

' Parkyns. My Lord, I have been kept in hard 
Priſon ever ſince I was committed, no Body has 
been ſuffer d to come to me till Friday laſt, then 
my Council came to me; and being charg'd with 
many Faas as I ſee in this Indictment, it will be 
neceſſary to have divers Witneſſes to clear my ſelf 
of theſe Particulars ; they are diſpersd up and 
down, and 1 have had no Time to look after 
them, and therefore 1 beg your Lordſhip to put 
off my Tryal till another Day. 

L. C. J. When had you firſt Notice of your 
Tryal ? * 

Parkyns. The firſt Notice of my Tryal was on 
Wedne ſday laſt, in the Afternoon. ; 

L. C J. That is a ſufficient Time of Notice, 
ſure you might have 1 your Witneſſes, and 
prepar'd for it by this Time. 5 : 

Parhynt. But, my Lord, being kept ſo cloſe Pri- 
ſoner, I had no Opportunity for it; for it was 
not poſſible for me to get any Body to come to 
me, till Friday Noon, not ſo much as my Coun- 
cil, and then there was but Two Days, Saturday 
and Monday, (for Sunday is no Day for any Buſi- 
neſs) and it is impoſſible for me to be ready in the 
Manner that I onght to be. It is a perfect Diſtreſs, 
and Hardſhip upon me, to be put ſo ſoon upon my 
Tryal, without my Witneſſes, and what ſhould 
enable me to make my Defence; therefore 1 hum- 
bly intreat your Lordſhip to put it off till another 
Day. | 

L. C. J. What Witneſs do you want, Sir Miſliam? 

Parkyns. I have divers Witneſſes, my Lord, that 
can give an Account where I was from Time to 
Time, but they are many of them out of Town, 
and I have ſent about every way, but cannot get 
them together in ſo ſhort a Time. 

L. C. J. When had he Notice of his Tryal ? 

Mr Baker. On Wedneſday I told him, that he 
muſt expect to be try'd this Day, and withal, that 
if he would name me any Council, that he would 
have come to him, he ſhould have an Order next 
Morning for them, 

L. C. J. You were told, it ſeems, on Wedneſday 
that you might have what Council you would. 

Mr Baker. And he had an Order upon Thurſday 
Morning for his Council. pos 

Parkyns. I could not have it without Applica- 
tion to the Court at White-Hall, and could have 
no Body come to me till Thurſday, and it was Fi- 
day before I could get my Council to me. 

L. C. J. You might have ſent for your Witneſſes 
on Thurſday, and imploy'd ſome body about that 
Matter then. | 

nr The Sollicitor that I employ'd, was im- 
ployed otherways, and I could not employ any 
Body elſe. | 

L. C. J. Yes, you might have employed any o- 
ther fete that Buſineſs, YT k 
arkyns. I had no Body to ſend, I was kept cloſe, 
and no Body permitted to come to me. 

L. C. J. Your Sollicitor you deſir'd had Leave to 
come to you. | * 3 
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you had an Order tor. 


Parkyns, I cou'd not get him till Thurſday to me, 1 | 


I had no Meſſengers to ſend till then. 


Mr Baker. I gave the Keeper Direction, to le: 5 | 
him have Perſons come to him to ſend on any Ert. 


rand, I 
L. C. J. The Keeper had Orders, it ſeems, to 


— OG 


let any Meſſenger come to you, and he wou(!( , 


you to ſome Body to ſend of this Er. 


have * 
ſure. 


rand to 


Keeper. 1 always did it, as ſoon as 1 know ther 


have Notice of their Tryal. 


Parkyns. But the Keeper is not always in the 
Way, and beſides, when I had Notice given me of 


my Tryal, it was Execution Day, and he was not 
at home that Day. . 

L. C. 
he has d 


+ 


* 


1 
2 
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you were committed ? 
Parkyns. 1 was committed this Day Fortnight. 
L. C. J. Your Commitment charg'd you with 
High Treaſon, and therefore you knew what you 
ſtood accus d of, were you not committed for | 
High- Treaſon. 1 
Parkyns. Yes, 


5, 
foa 3 


8 


— 
1 


my Lord, I believe I was. 


Mr Sol. Gen. My Lord, he had a very fair Time 
to prepare for his Defence, for he ſaw his Name 
in the Proclamation a good while before he w z 
taken, and there it is declar'd, what he ſtands 8 


charg'd with. 


L. C. L. You might have had a Copy of your 
Commitment, you had a Right to have it, aged 
thereby you might have ſeen what you were ac. 
cuſed of. | 1 


Keeper. We neyer do deny it, if it be demanded. 


TL. C. J. You cannot deny it, you know what 
Penalty you are under if you do. | 

Parkyns. No Body was permitted to come to me. 

F * You might have ask'd for a Copy, or 
any Body elſe, for you had Notice of your Tryal | 
ſo long ago as Wedneſday laſt. Bed | 1 


Mr Baker, 1 gave him Notice of his Tryal on 


Wedneſday, and then told him he muſt prepare for 2 


x 
* 
1 8 
1 
2 
1 
4 
-of 


. He names no Witneſſes, only he ſay; 7 


vers Witneſſes, neither is there any Oath 1 
made of any Witneſſes: Pray how long is it ſince 
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it againſt this Day; he aid he would endeavour to 


petition for a longer Time, I told him it would be 
in Vain, for he muſt prepare for his Tryal to Day, 
and could have no longer Time. 


L. C. J. Sir William, truly we do not ſee any I | 
Reaſon to put off the Tryal upon theſe Suggeſti- I 


ONS. 
Parkyns. My Lord, it is very hard; then 1 hum- 


bly beg I may have the Favour, that I may have I 
Council allow'd me, 1 have no Skill in India - 


ments. 
L. CJ. We cannot allow Council. 


Parkyns. My Lord, if 1 have no Council, I do | 1 ö 
not underſtand theſe Matters, nor what Advan- 
tage may be proper for me to take in theſe 


Caſes. | 4 
L. C. J. You are not ignorant, Sir William, that 
Council has been always refuſed when deſired is 
ſuch Caſes. | 8 4 
| Parkyns. My Lord, there is a new Act of Pa- 
** that is lately made, which allows Coun- 
Cll, A 
L. C. J. But that does not commence yet, Sit 
William. I 
Parkyns. My Lord, it wants but one Day. 
7 7 That is as much as if it were a much 
longer Time: for we are to proceed according to 
What the Law is, and not what it will be. 1 
nn ( 
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L. C. J. We cannot alter the Law till Law- 


© makers do it. 


Parkyus. Will your Lordſhip be pleaſed to let it 


de read? 


I. CJ. Ay» if you have a Mind to it, it ſhall 


be read. 


Parkyns. Yes, if your Lordſhip pleaſes, 


C. Read it. 3 
| — /.. Reads An Act for Regulating of 


Tryals in Caſes of Treaſon, and Miſpriſon of 
Treaſon.— 


All the firſt Paragraph of the New Aft was read. 


I. C. 2. Look ye, Sir William Parkyns, this Law 
zhnas not taken any Effect as yet; but the Law 
ſſtands as it did before the making of this Act. 
"33 Parkjns. But, My Lord, the Law fays it's juſt 
and reaſonable that it ſhould be ſo. 


IL. C. 7. We go according to the Law as we 
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Parkyns. And, My Lord, what is juſt and rea- 


ſonableè to Morrow, ſure is juſt and reaſonable to 

Day, and your Lordſhip may indulge me in this 

= Caſe, eſpecially when you ſee how ſtreight Notice 

Is have had, and what a little Time has been al- 

luowed me, that I am not able to make my De- 
TS fence. | 

- Was A 3 

tands according to the Law, that muſt be our Rule and 
Direction. | 

yout 

„and 

e ac. 


nded. fluch a Law, which is to commence from the 25th 


What 4 ol this Month: It is not a Law till the Time comes, 
that the Parliament hath appointed for its being a 


1 
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L. C J. We cannot make a Law, we muſt go 


Parkyns. Ves, my Lord, but what is juſt and 
reaſonable, ſure is Law : the Law is grounded up- 


on Reaſon, 
L. C. J. The Parliament has thought fit to make 


Parkyns. But, my Lord, if my Notice had been 
a convenient Notice, I had been within the Time 


1 limited by the Act of Parliament; and no one 
can want the Advantage of that Act from hence- 


forward, nor ſuffer for ſuch Want but my elf, 


which is a particular Hardſhip upon me. 


L. C. J. We cannot alter the Law, we are bound 


1 by our Oaths to proceed according to the Law, as 


it is at preſent. | 
Parkyns. Pray, my Lord, let the Tryal be put 


L. C. J. You ſhew no Reaſon for it; you name 


* no Witneſſes that you want, nor have we any 
dict 9 


Oath as we ought to have in ſuch a Caſe. 

Parkyns. I will do both if your Lordſhip will 
oblige me to it. 

Z. C. J. There ought to be an Oath certainly, 
but we think you have had fair and convenient 
Notice : For you have had as much Notice as Sir 
Jom Freind had, who was tryed Yeſterday. 

Parkyns. As 1 am informed he was charged with 
ſingle Facts about the Town, but 1 am charged 
with many particular Things more than he was. 
L. c. J. The Act of Parliament ſays nothing of 
Notice of Tryal; that ſtill continues as it was 
before; and you have had very convenient No- 
tice : Go on Mr Hardeſty to ſwear the Jury. 

Cl. of Ar. Sir William Parkins, you the Priſoner 
at the Bar, Thoſe Men that you ſhall hear called 
and perſonally appear, are to paſs between our 


Sovereign Lord the King and you upon Tryal of 
your Life and Death; if therefore you will chal- County. 


Sir William Parkins. 


Cauſe. 
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lenge them or any of them, you are to ſpeak unto 
them as they come to the Book to be ſworn, and 
before they be ſworn. | 
Parkins. I hope your Lordſhip will be of Council 
for me then. W | 
L. C. J., So we will; we will do you all the 


Right we can. Look ye, yon know you may 
challenge 35 without Cauſe, and as many as you 
will with Cauſe, but no more than 35 without 


Cl. of Ar. Sir Goddard Nelthorp. 

Parkins. I except againſt him. 

Cl. of Ar. Leonard Hancock, Eſq; ; 

Parkias. 1 except againſt him, he is the King's 
Servant. 

Cl. of Ar. William Withers, Eſq, 

Park, I challenge him. 

Cl. of Ar. Samuel Powell, Eſq; 

Park. I challenge him. 

Cl. of Ar. William Northey, Eſq; 

Park. Well, 1 don't except againſt him. 

Cl. of Ar. Hold Mr Northey a Book, (which wa; 
done.) Look upon the Priſoner. You ſhall well 
and truly try, and true Deliverance make be- 
tween our Sovereign Lord the King, and the 
Priſoner at the Bar, whom you ſhall have in 
Charge, according to your Evidence 3 So help 
you God. | 

Cl. of Ar. Thomas Tench. 

Par. I challenge him. 

Cl. of Ar. John Wolf. 

Par, I challenge him. 

Cl. of Ar. James Bodington- 

Par. I challenge him. 

Cl. of Ar. John Smith. 

Par, I challenge him, 

Cl. of Ar. Edward Gould. .. 
Par. I have no Exception againſt him. (He wa: 


ſworn.) 


. of Ar. John Raymond. 

Par. I challenge him. 

Cl. of Ar. Daniel Thomas . "9M 

Par. J have no Exceptions againſt him. (He was 


ſworn.) 


Cl. of Ar. Iſaac Honeywood. 
Par. I challenge him. 
Cl. of Ar. William Underwood. 
Par. Lo him. 
Cl, of Ar. Arthur Bayley. 
ho; challenge — * 
Cl. of Ar. Nehemiah Erming. 
Par. I challenge him. 
Cl. of Ar. John Webber. 
Par. I challenge him. 
Cl. of Ar. John Cane. 
Par. I have no Exception to him. 
Mr At. Gen. We challenge him for the King. 
Cl. of Ar. Thomas Glover. 
Par. I challenge him. 
Cl. of Ar. Henry Whitchcott. 
Par. I have no Objection againſt him. (He was 


ſworn.) 


Cl. of Ar. Timothy Thornbury. 
Par. I challenge him. 

Cl. of Ar. Dormer Sheppard. 
Par. I challenge him. 

Cl. of Ar. Tobn Temple. 


Par. I challenge him. 

Cl. of Ar. Nathaniel Gold. ' 

Par. I have no Exception againſt him. 

Mr Gold, My Lord, I am no Freebokder in this 


— 


Mr 


Mr Baker. Nor have you no Copyhold, Sir ? 
Mr Gold, Yes, Sir, ] have. * 

Mr At. Gen. However let him be ſet by. 

Cl. of Ar. Robert Breedon. | 
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with the Pannel ; and I ſpeak this, becauſe I woutz 
not have it go for a Precedent, nor have it under. 
ſtood that the Cauſe you aſſign is a good Cauſe : But 
however they will not ſtand with you, if there be 


Par, 1 challenge him. 
Cl. of Ar. Thomas Taylor. 


Park. I challenge him, he is the King's Ser- 


a 
Cl. of Ar. Joſeph Bliſſett. 
Par. I challenge him. 
Cl. of Ar. John Billier. 
Par. I challenge him, 
Cl. of Ar. Francis Chapman. 
Par. 1 challenge him. 
Cl. of Ar. John Cleeve, 
Par. I challenge him. 
Cl. of Ar. Robert Bampton. 


Par. I have no Exception to him. ( He was 


ſworn.) 
Cl. of Ar. William Atlee. 
Par. I challenge him. 
Cl. of Ar. Thomas Sutton. 


Par. I have no Exception to him. (He was 


ſworn.) 
Cl. of Ar. Thomas Ealing. 


Par. I have no Exception againſt him. (He was 


' ſworn, 


d. of Ar. Robert Sanderſon. 


Par, I have no Exception againſt him. (He was 


ſworn. ) 


Cl. of Ar. Ralph Marſh. 


Par, I have no Exception againſt him. (He was 


ſworn.) 


Cl. of Ar. Richard Bealing. : 


Par. Pray, Mr Hardeſty, how many have I chal- 


leng'd ? 


Mr Hardeſty. 1 will tell you preſently, Sir.— 


You have challenged 25. 


Par. But there are two that | gave Reaſon 
for: Do you put them in among them? that is, 
Mr Hancock and Mr Taylor, as the King's Ser- 


vants. 


d. of Ar. You may ſpeak to my Lord about it; 


_ if that be allow'd, then there are but tweaty 
three. 
Par. Well Sir, Go on then. 

Cl. of Ar. Richard Bealeing. 

Par. I challenge him. 

Cl. of Ar. William Partriage. 

Par. I challenge him. 

Cl. of Ar. Nicholas Roberts. 

Par. 1 challenge him. 

d. of Ar. Peter Lavigne. 

Par, I challenge him. 

Cl. of Ar. Joſeph Whiſton. | 

Park. 1 have no Objection to him. (He was 
ſworn.) | 

Cl, of Ar. Andrew Cook. 

Par. I challenge him. 

Cl. of Ar. Samuel Hooper. 

Par. I challenge him. 

Cl, of Ar. Thomas Heames. 

Parkins. 1 have no Exception to him. (He was 
ſworn.) 

L. C. J. Sir William Parkins, you have challen- 
ged two, and have aſſign'd the Cauſe of your Chal- 
lenge, that is, Hancock and another, and the Rea- 
ſon of your Challenge is, becauſe they are the 
King's Servants. 1 am to acquaint you, that is 
no Cauſe of Challenge ; but however the King's 
Council do not intend to inſiſt upon it, if there 
are enough beſides. They are willing to go on 


enough to ſerve. 
] think. 

yet. 
ges? 


lenge more. 


Par. There are two allow'd me, tho' it be not: © 


. 
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Precedent : Are there four ſtil] ? 


Cl. of Ar. Yes, you may challenge four more, 6 


and no more. Edward Townſend. 
Par. I challenge him. 
Cl. of Ar. Nicholas Rufford. 


ſworn.) 
Cl. of Ar. Cryer, countez. William Northey. 


C-yer. One, &c. (and ſo the Reſt till the Twelve) 3 I 


G. of Ar. Nicholas Rufford, 


Cryer. Twelve good Men and true, ſtand toęe. 1 


ther, and hear your Evidence. 
Cl. of Ar. Cryer, make Proclamation. 


- 


Par, My Lord, I ſubmit to it; the jury is fs 
Cl. of Arr. No, there are but Eleven ſwor, 
Par. But how far have I gone in my Challen. 6: 
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Cl. of Ar. There are four, which you may chai. | 1 


= 

_ , 
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Par. I have no Exception of him. (He ny 3 = 


Cryer. Oyez, If any one can inform my Lords 
the King's Juſtices, the King's Serjeant, the [7 
King's Attorney General, or this Inqueſt now *Þ 
to be taken, of the High Treaſon whereof the | 
Priſoner at the Bar ſtands indicted; let them 
come forth, and they ſhall be heard; for now 


the Priſoner ſtands at the Bar upon his Delive- 8 © 
rance, and all others that are bound by Recog- - d 
nizance to give Evidence againſt the Priſone T 
at the Bar, let them come forth, and give their tt 
Evidence, or elſe they forfeit their Recogni- | 0 
zance. And all Jury Men of Afiddleſex that 3 
have appear d, and are not ſworn, may depart te N 
Court- 3 _ 
The Names of the Twelve Sworn were theſe. - 
William Northey, Eſq) (Thomas Edling, Gent. R 
Edward Gold, Eſq; | | Robert Sanderſon, Gent, | at 
Daniel Thomas, Eſq; 2 Ralph Marſh, Gent. to 
Henry Mhitchcot, Eſq; = 7 John Whiſton, Gent. an 
Robert Bampton, Gent. | Thomas Heams, Gt. and de 
Thomas Sutton, Gent. z {Nicholas Rufford, Gent. 7 
Cl. of Ar. Sir William Parkins, hold up thy Hand. Bri 
(which he did.) You that are ſworn look upon the WA 
Priſoner, and hearken to his Cauſe : He ſtands Inc 
indicted by the Name of Sir William Parkins, late if 
of the Pariſh of St Paul Covent Garden, in the | vi 
County of Middleſex, Knight, that whereas (r- the 
vt in the Indictment, mutatis mutandis,) and againſt |* Ki 
the Form of the Statute made and provided. ä 
Upon this Indicment he hath been arraigned, iy 7” 
and thereunto hath pleaded not guilty, and for Ty 
his Trial hath put himſelf upon God and his“ ity 
Country, which Country you are; your Charge * 
1s to inquire, whether he be guilty of the High þÞ the 
Treaſon whereof he ſtands indifted, or not BY 
guilty ; if you find that he is Guilty, you are _ 
to inquire what Goods, and Chattels, Lands, Kir 


Tenements, he had at the Time of the High- 


Treaſon committed, or at any Time fince : | 


you find him not guilty, ye are to inquire whe- 

ther he fled for it; if you find that he fled 

for it, you are to inquire of his Goods _— 
2 2 34 ö 91 
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tels, as if you had found him guilty; if you find 
him not guilty, nor that he did fly for it, you 


be are to ſay ſo and no more; and hear your Evi- 


d % 2 
dence. 
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contain as ; 
upon any Man, for it not only charges the Pri- 
ſoner with a traiterous Deſign of ſubverting the 
Government, and raiſing War and Rebellion with- 
in this Kingdom; which was to be done by ad- 


hbering to the King's Enemies, and promoting a 
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Kingdom to a French Power: 


Mr Aontague. May it pleaſe your Lordſhip, and 


Gentlemen of the Jury—— 
king My Lord, your Lordſhip was pleaſed 


to ſay, you would be my Council. I am ignorant 
in Matters of Indictments, I beg if there be any 
Fault in it, you will let me know it. 


Z. C. J. Truly, I have obſery'd no Fault in it; 


Il do not know of any. 


Mr Montague. Gentlemen, this Indictment does 
eavy an Accuſation, as can be laid 


Foreign Invaſion, but likewiſe with a Conſpiracy 


© againſt the Life of the King, which was to have 


been taken away by a bloody Aſſaſſination. 
Gentlemen, the Indi&ment ſets forth, That 

Sir William Parkins, the Priſoner at the Bar, did 

meet ſeveral Times with Charnock, and other falſe 


& Traytors ; and there it was conſulted, and agreed 


how they ſhould procure French Forces to land 
within this Kingdom, and then they were to raiſe 
Rebellion amongſt his Majeſty's Subjects, to join 
with the Invaders. Mr Charnock. was ſent from 
the Priſoner at the Bar, and the Reſt, as a Meſ- 
| ſenger into France, unto the late King James to 
acquaint him with this bloody Deſign; and to 
| deſire him to borrow of the French King as many 
Troops as he could ſpare to make a Deſcent upon 
this Kingdom, and they at the ſame Time were 
to facilitate the Deſcent, by getting as many Men 
as they could to make the Aſſaſſination ; and the 
Number of Forty was pitched upon, who were 
to be provided for that Purpoſe, of which the 
Priſoner at the Bar was to find Five, who were 
to lie in wait with the Reſt, and ſet upon the 
King as he came along in his Coach, upon his 
Return from Hunting, Some were to aſſault and 
attack the Guards, while others were barbarouſly 
| to aſſaſſinate and murder the King in his Coach: 
and particulary it charges the Priſoner with un- 
dertaking to procure and provide Five Horſes, and 
Arms that were to be imploy'd in this bloody 
Aſſaſſination; and alſo with gathering together 
great Quantities of Arms and Ammunition that 
were to be uſed in the Inſurrection. To this 
Indi&ment the Priſoner has pleaded not guilty ; 
if he be not guilty, God forbid he ſhould be con- 
victed : But if he be guilty, and we prove the Fact, 
the Nation expects that you will do Juſtice to the 
King and Kingdom, and find him ſo. 
Mr. At. Gen. May it pleaſe your Lordſhip, and 
you Gentlemen of the Jury, the Priſoner at the 
Bar, Sir William Parkins, ſtands indicted of High- 
Treaſon, for Compaſſing the Death of his Maje- 
ſty, and Adhering to his Majeſty's Enemies; and 
the Overt Ads laid in the Indictment to prove 
this Treaſon are, That he with others had ſeve- 
ral Meetings and Conſultations about this Deſign, 
and ſent a Meſſenger over to France to the late 
King James, to procure French Forces to invade 
the Kingdom, to depoſe the King, and ſubje& the 
* And likewiſe that 

e did enter into a Conſ piracy with ſeveral per- 
ſons for the Aſſaſſination of his Majeſty's Royal 
Perſon, Theſe are the Overt Ads mentioned in 


Sir William Parkins. 
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the Indictment, to prove this Charge of Treaſon 
againſt the Priſoner. 

Gentlemen, the Evidence to prove theſe Overt 
Acts, and which we ſhall produce, will be in this 
Manner. It will appear that the Priſoner at the 
Bar, Sir William Parkins, has had a Commiſſion 
from King James to raiſe a Regiment of Horſe, 
and about May laſt, he with ſeveral others had 
a Meeting at the Old King's Head in Leadenhall- 
ſtreet, where were preſent my Lord of Aileabury, 
my Lord Montgomery, Sir William Parkins, Sir Joh 
Freind, Sir John Fenwick, Mr Charnock, Mr Porter, 
and one Mr Cat; and Goodman came in to them 
after Dinner. And at that Meeting it was con- 
ſulted and concerted among them, how they ſhould 
bring back the late King Fames, and depoſe his 
preſent Majeſty; and in Order to that they did 
reſolve to ſend Mr Charnock as a Meſſenger to the 
late King James, to deſire him to obtain from the 
French King 10000 Men to invade this Kingdom; 
8000 Foot, 1000 Horſe, and 1000 Dragoons : 
and to encourage the late King to this, they 
did aſſure him by the ſame Meſſenger, that they 
would meet him with 2000 Horſe upon his 
Landing ; and they did all undertake and agree 
that they would do it; and Mr charnott undertook 
to goof this Meſlage. 

Gentlemen, about a Week after this Meeting, 
Mr - Charnock not being willing to go upon this 
Errand without a good Aſſurance, that they in- 
tended to _ what they had reſolved _ 
they therefore had another Meeting of moſt of 
the ſame Perſons that were at the former, and 
particularly the Priſoner at the Bar was one; 
and that was at Mrs Mountjoy's a Tavern in St. 
James s-ſtreet. And at that Meeting they did all 
agree, as formerly, and continued in their former 
Reſolution, to ſend Mr Charneck to aſſure the late 
King, that they would meet him, according as 
they had promiſed, if he would give them Notice 
where he was to land, and he ſpon!d not fail of 
their Aſſiſtance, And at theſe Meetings they 
did take Notice, that then was the moſt proper 
Time for ſuch an Invaſion : For the King was 
gone to Flanders, moſt of the Forces were drawn 
thither, and the People were diſſatisfy'd, and ſo 
it would be the fitteſt Opportunity to accompliſh 
their Deſign. And they deſired Mr Charnock to 
make Haſte to carry this Meſſage, and to iatreat 
King Fames that he would be ſpeedy and expe- 
ditious in his Coming, that they might not loſe 
this Seaſon. 

Gentlemen, after theſe Meetings, Mr Charnock 
did within a few Days go over into France, and 
did deliver his Meſſage to the late King James, 
who took it very kindly, but ſaid that the French 
King could not ſpare ſo many Forces that Year, 
having other Work to imploy them about : Up- 
on which, within a Month's Time, or leſs, he 
came back again, and brought an Account of his 
Meſſage to thoſe Gentlemen that ſent him. This 
was in May or June laſt, and fo the further 
Proſecution of the Deſign ceaſed at that Time. 

But Gentlemen, the laſt Winter it was revi- 
ved again, and attempted, and carried on very 
near to the obtaining a fatal Succeſs. And you 
will hear that the Priſoner at the Bar, Sir Milliam 
Parkins, has had too great a Hand, and been a ve- 
ry great Inſtrument in both the Parts of this 
wicked Conſpiracy and Treaſon ; not only in the 
Invaſion, which he with others ſent the Meſſen- 


ger over to procure ; but alſo in the other Part, the 
% blackeſt 
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blackeſt Part, even the Aſſaſſination of the King's 


perſon. ; 1 
About January laſt Sir George Barclay, a Lieute- 


nant of the Guards to King ꝓames in France, was 


ſent over into England to engage Perſons to join D 


in the Conſpiracy and Aſſaſſination; and for his 

Aſſiſtance there were ſent over with him, and 

before and after him, ſome 20 Troopers of the 

late King's, that were his Guards in Hance. And 

Sir George Barclay, to encourage the Perſons that 

were to join, and whom he had brought over 

with him, pretended an Authority to juſtify it, 
that is, a Commiſſion from the late King James, and 
he communicates this Deſign to Mr Charnock, Mr 

Porter, and ſeveral others, and amongſt the Reſt 
to the Priſoner at the Bar, Sir William Parkins, 

having a great Confidence in him, and did ac- 

quaint him he had ſuch a Commiſſion, and he 
ſhewed it him, and that Commiſſion was to levy 

War againſt the King's Perſon ; which they took to 

be a ſufficient Authority for them to aſſaſſinate the 

King's Perſon. 

Gentlemen, in order to the accompliſhing this 
horrid Conſpiracy, there were ſeveral Mectings, 
and Conſultations had, at which the Priſoner at 
the Bar was preſent, and very active. Sometimes 
they met at Captain Porter's Lodgings, at another 

Time at the Nagg's Head in Covent-Garden, at an- 

other Time at the Sun in the Strand, and another 

Time at the Globe in Hatton-Garden, in order to 

accompliſh this Deſign: And at theſe Meetings, 
you will hear, they did propoſe ſeveral Ways 
and Methods for the Execution of it; and ſeve- 
ral Perſons, particularly one of them that have 
ſuffered the Puniſhment of the Law for this, were 
appointed to go and view the Ground, where the 

King's Perſon might moſt conveniently be aſſault- 

ed. Mr King, that was executed for it, was one, 

Captain Porter was another, and one Knightley was 

the Third ; and theſe did go to ſee the Ground. 

And the Day before they went there was a Meet- 

ing, at which was preſent the Priſoner at the 

Bar, and others, wherein *twas concluded upon, 

that they ſhould go; and they went accordingly 

to ſee the moſt convenient Place for it. They 
went to Brentford, and afterwards to the other 
Side of the Water to Richmond, and ſurvey'd all 
the Ground, and the Place they pitched upon as 
the moſt proper for their Purpoſe was, when his 
Majeſty ſhould return from Hunting, to do it in 
the Lane betwixt Brentford and Turnham-Green. 
And accordingly, when they return'd in the Eve- 
ning, they came- by Appointment to the Place 
where the Reſt of the Accomplices were to meet, 
at the Nagg's Head Tavern in St. James's, and 
gave an Account of their Proceedings; and at 
that Meeting likewiſe was Sir William Parkins the 
Priſoner at the Bar, Mr Charnock, and ſeveral others, 
and upon the Report of Capt. Porter and Mr King's 
Expedition, they did reſolve the Thing ſhould be 
done in that Place, and that it ſhould be done in 
this Manner. 

Sir George Barclay with about Eight or Ten in 
his Party, who were to be choſen out of all the 
other Parties, were to aſſault the King's Coach, 
and endeayour to kill the King, and all the Reſt 
that were in the Coach with him, whilſt the others 
in two Parties, were to attack the Guards; and 
the Number in all was to be about 4o. This was 
fully agreed upon. 

And, Gentlemen, the firſt Time that they re- 

folved to put this traiterous Deſign in Execution, 
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was the Fifteenth of February, which was a $. 
turday, the uſual Day that the King was wort 
to go a Hunting on; but it happened by grex 
Providence that the King did not go abroad that 


ay. 
They had contrived further to make the Thing 
ſure, that there ſhould be two Perſons, whom 
they called orderly Men, who ſhould be placed 
at Kenſington, to give Notice when the King went 
abroad; and Chambers was one, and Durance that 
was a Fleming, was another; and Durance was 
likewiſe employed to view the Inns about Tu. i 
ham Green and Brentford, for the Lodging of 
their Men, who were to be placed TWO o 
Three in an Inn, that they might not be ob. 
ſerved. -6 

Gentlemen, the firſt Day appointed for the 
accompliſhing this Deſign, which was the 15th WW 
of February, being over, and they diſappointed, Wi 
yet they did afterwards reſolve to go on and - 
ecute it. And the next Saturday, which was the 
22d of February, was pitched upon for the Time 
of Execution; and accordingly on Friday the 21: 
of February, the Day before, there was a Mect. 
ing at the — — in Covent. Garden; and there "op 
was preſent Sir George Barclay, Capt. Porter, and 
ſeveral others, and amongſt the Reſt the Pr. 
ſoner at the Bar was there: They had at firſt 8 / 
ſome Diſcourſe among them that they were in MF 
doubt, becauſe of the firſt Diſappointment, whether 
there had not been ſome Diſcovery, but that i 
Doubt was ſoon over; for it was ſaid, it coull 
not be ſo, for then they ſhould not have been 
there together. That ſeemed probable, and the 
Diſappointment was imputed to ſome Accident, 
and that gave them new Aſſurance to go on, and 
they were reſolved to do it in the ſame Manner, s 
they had formerly reſolv'd, on the next Day, which 
was Saturday. f 

Gentlemen, at that Meeting Mr Porter acquaint- | 
ed them that he had the Misfortune to have ſome 
of his Horſes fallen ſick or lame, and he acquaint- 
ed the Priſoner with it; and Sir William Par 
kins was careful to ſupply him with other Hor- 
ſes, and told him, he could get a Note from one 
Lews, who I think is Major of the Horſe to my 
Lord Feverſham, to get three Horſes, and accord- 
Irgly he did ſend a Note for three Horſes to Mr 

on. 
Upon the 22d of February in the Morning, 
which was the Time for the Execution of this 
bloody Conſpiracy, they had met together, and 
reſolved to go on with it, and put it in Execu- 
tion; and that they had Notice from Chamber, 
that the King did go a Hunting that Day, and 
there was great Joy among them all, thinking 
themſelves ſure ; and ſo they order'd all Things 
to be got ready. But afterwards, about One 1 
Clock, there came other News, that the King 
did not go abroad, but the Guards were all come 
back in great Haſte, their Horſes being all of 2 
Foam, and the King's Coaches were ſent back 
to the Mews ; then they began to be in a great 
Conſternation, and they thought the Thing had 
taken Air, and was diſcovered. This, Gentle- 
men, is a ſhort Account, how it will appear 
upon the Evidence, as to the Conſpiracy ot 
Aſſaſſinating the King, and the ſeveral Meet- 
ings and Conſultations about it; at which the 
Priſoner at the Bar, Sir William Parkins, Was 
preſent. NOTE 
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But, Gentlemen; there will be a little more 
Evidence, if it be neceſſary, to confirm this for- 
mer Evidence, and to ſhew the Part that the 
Priſoner at the Bar had in this treaſonable, 


this barbarous Conſpiracy : For it will appear, 
— = the N had a Commiſſion from the 
late King James to raiſe a Regiment of Horſe, 
and had ſent a Meſſenger into France, to invite 
the late King over, with 10000 French ; ſo he 
had made great Preparation of Arms to be ready 
for that purpoſe. About Michaelmas laſt the Pri- 
ſoner at the Bar ſent a Parcel of Goods, as he 
called them, which were put into Caſes, I think 
they were about Eight ſmall Boxes, put into ve- 
ry large Caſes, and ſent down by his Order in- 
to the Country, unto one Haywood, It ſeems this 
Haywood had married Mr. Charnock's Siſter, and 
Charnock writ a Letter to him, and deſired that 
he would give Sir William Parkyns Leave to lodge 
ſome Goods there, which were of great Value, 
and he durſt not truſt them at his own Houſe 
in Warwickſhire. becauſe his Servants were not 
there to look after them, and accordingly upon 
that Letter Mr. Haywood did give Leave that the 
Goods ſhould be carried thither, and they were 
ſo, and there they were lock'd up privately, and 
kept till this barbarous Conſpiracy was diſcover- 
ed; then you will find the Priſoner at the Bar 
ſent his own Servant down, the Tueſday after the 
Diſcovery, and gave him Orders immediately (his 
Name is Eubank, and he is the Groom, and looks 


. after his Horſes) to go down to Warwickſhire 


to one Evans, who carried the Goods, to deſire 
him with all ſpeed to remove thoſe Goods, and 
to take Care to remove them privately, and to 
ſecure them, and to hide them. And according- 
ly on Wedneſday he came there, which was Aſh- 
Wedneſday ; and acquainted Evans with what Sir 
William had ordered him, and they went that 
very Night with a Cart to Mr. Haywood's; and 
though it was late, and they were deſired to ſtay 
till the next Morning, they would not; they ſaid 
they could ſtay no longer, but would remove 
the Goods immediately; and accordingly they 
were carried from thence that Night, to Sir Milli- 
am Parkyns own Houſe in Warwickſhiere ;, and there 
they were buried in the Garden. Theſe Goods 
that were of this great Value were put into the 
Ground to preſerve them. But after this Diſco- 
very, Sir William Parkyns being accuſed, and his 
Name put in the Proclamation, and a Search be- 
ing ordered to be made at his Houſe, theſe Goods 
that lay hid at Haywood's, and upon the Removal 
thence were thus buricd in the Ground, came to 
be diſcovered, and the Caſes were broken open, 
and then they did appear to be Goods of an ex- 
traordinary Nature indeed, for you will find they 
were Horſe Arms for Troopers; there were two 
and thirty Carbines, five and twenty Caſes of 
Piſtols, and about forty odd Swords without 
Hilts upon them, but the Hilts lay looſe 
by them; ſo that this will make it apparent, 
without Diſpute, how far the Priſoner at the 
Bar has engaged in this Conſpiracy, and what Pre- 
parations he had made for the Execution of it. 
Gentlemen it will appear further againſt the 
Priſoner at the Bar, that he hath had a conſide- 
rable Number of Horſes, that haye frequently 
been brought up from his Houſe in Hartfordſhire 
to the George-Inn in Holbourn. 822 
But before we come to that, I would acquaint 
you with another particular Part of our Eyidence, 
ha _ 5 in Point of Time. About Chri/t- 
ol. IV. — YET 2 


Sir William Parkyns. 


* 


75 
ma laſt, the Priſoner did acquaint one Swart, who 
is an Officer in the Exciſe, (and I am ſorry 
that- we' ſhould have any ſuch Officers; that 
ſhould be thought fit to be intruſted with Se- 
crets of this Nature) Sir Miliam Parkyns a int- 
ed this Sweet, and gave him an Account that he 
had long had an Aſſurance that King Fares 
would Land, but now he had it under his own 
Hand, that he would Land very ſpeedily; and 
that he had made Preperations for that purpoſe 
to meet him. That great Things were expected 
from him ; that his own Troop was ready, and 
it conſiſted chiefly of old Soldiers; and that ſe- 
veral Perſons who had been Officers would be 
Volunteers under him. He ſaid he intended to 
go into Leiceſterſhiere, and there he was to meet 
ſeveral Gentlemen from the North, and from 
the Weſt, to conſider, and ſettle a Correſpon- 
dence how to meet the late King upon his Land- 
ing; and accordingly Sir William Parkyns did go 
and you will have an Account that he came to 
Leiceſter on Friday nigat, one Scudamore went 
along with him, there he ſtaid all Saturday, and 
a good Part of Sunday. There came ſeveral Per- 
ſons to him while he was at Leicefter, particular- 
ly one Captain Yarborough, the Son of Sir Thomas 
Yarborough. and a Parſon, who, ſaid they came as 
far as from Tork to meet Sir William Parkyns at 
Leiceſter ;, and their was great Reſort thither at 
that Time, as you will hear from the Witneſſes. 
Sir William Parkyns came back again from Leiceſter 
to Brick-h;ll, that Night, and returned to his own 
Houſe on Monday Night; and after his return, 
he acquainted this Sweer, that he had been his 
Journey to Leiceſter ; that he met with ſeveral Gen- 
tlemen there from the North, and other Places, 
and had ſettled a Correſpondency, and had found 
them all fully Ingaged, and well Inclined, all went 
well, and there was no Danger of any Miſcarri- 
age at all; and this was about January laſt, that 
this Expedition was made by the Priſoner. 

And now, Gentlemen, as to that Particular 
about the Horſes, which were ſo frequently 
brought up this laſt Winter from his Houſe in 
Hartfordſhiere, to the George-Im in Holbourn, 
there is one very unfortunate Circumſtance that 
attends this Matter ; that is, that theſe Horſes 
were brought to Town juſt the ſeveral Nights 
before the King was to be aſſaſſinated; for u 
on Thurſday the 13th of February, he being in 
Town, ſent Directions to his Groom, to bring 
up three of his Horſes on Friday, which was the 
14th in the Afternoon, and all theſe Horſes were 
furniſhed with Piſtols and Furniture for Troopers ; 
according to thoſe Directions his Servant brought 
up the three Horſes, and he came and acquaint- 
ed his Maſter that they were brought up accord- 
ing to his Order; Sir William Parkyns was then 
at his Lodgings, which were in the ſame Houſe 
where Mr, Charnock did lodge ; when his Man had 
told him the Horſes were come, he pretended 
at firſt that he had had ſome Thoughts of going 
out of Town that Evening, but that he had chang- 
ed his Mind, and would go in the Morning; and 
he would have the Horſes ready againſt the next 
Morning, which was Saturday the 15th, the firſt 
Day upon which the Aſſaſſination was intended 
to be put in Execution. ; 

The next Morning when his Man came to him 
again, he had changed his Mind, and he would 
not go out of Town in the Morning, but he 


would go in the Afternoon; and it will appear 
that he did not go out - Town that Day, — 
9 — 


the next Day, nor till Monday; and then the De- 
ſign had miſcarried by the King's not going abroad 
a Saturday, and the Horſes were carried back ; 
and when he went out of Town upon Monday, 
one Holmes went along with him, and he went 
with him to his Houſe in Hartfordſbire ; and there 
he ſtaid until Friday after, which was the Day 
before the next time that was appointed for the 
Execution of the Aſſaſſination. And upon the 
Friday they came up again, and then there were 
more Horſes, four or five, that were brought up 
that Day; and all of them with Piſtols, and 
Jack-Boots, and other Furniture and Accoutre- 
ments for Troopers; and theſe came to the George 
Inn, where Sir William Parkins gave his Man 
Eubank particular Orders, to be very early the 
next Morning at Kenſington, that was the 22d; 
and he was to go, as he told him, to one Brown, 


that he ſaid was concern'd in the King's Kitchin, - 


and liv'd two Doors off the Gate that turns up 
to the King's Houſe, and he was to tell him he 
was Sir William Parknys's Servant, but that he came 
from a Man that lodg'd at a Confectioner's Houſe 
oyeragainſt Gray's Inn; in which Place by the 


Deſcription of the Perſon, you will find Sir George 


Barclay lodged. | 
The Man went accordingly at Eight a Clock 


in the Morning to Kenſington, and inquired out 
this Brown, and met with him, and told him he 
was Sir William Parkyns's Servant, but came from 
the Gentleman that lodg'd at the Confectioner's 
in Holbourn. Brown ſaid he had nothing to ſay to 
him, but bid him give him his Almanack, and he 
writ in it, that he would be in Town in two 
Hours himſelf, and wait upon him : And bid him 
carry that to the Man that lodg'd at the Confecti- 
oner's, and this Brown by the Circumſtances of 
the whole, muſt probably be one of the Orderly 
Men who lodg'd at Kenſington , to give Notice 
when the King, and the Guards went out, 
Sir William Parkins's Servant came back to the 
Confectioner's Houſe, and there he met with a 
Man that went by the Name of Rogers; he'll tell 


you he was a Scorch Man, for he ſpoke broad 


Scotch, and he'll give you a particular Deſcrip- 
tion of the Man, by which I believe it will ap- 
pear that it was Sir George Barclay. Sir William 
Parkins's Servant after he had deliver'd his Meſ- 
ſuage to this Rogers, came back to his Maſter, and 
told him he had done his Errand according as he 
was order'd, and Sir William Parkins ask'd him 
what Rogers ſaid, and he told him that he bid him 
tell his Maſter, if he wou'd come to him he 
wou'd be ready at home for him. This was up- 
on Saturday Morning the 22d of February. 

About Eleven a Clock that Day Sir William 
Parkyns, and this Lewis that we ſpoke of before, 
came to the George Inn, and there Sir William 
Parkins ask'd his Servant whether he had receiv'd 
any more than two Saddles, for there were two 
Saddles ſent in thither, according to an Order that 
had been given, to furniſh two other Horſes 
that ſtood there at the George Inn, and which Sir 
William Parkins told his Groom belonged to two 
Friends of his, and bid him be ſure to take care 
of them, and to ſee them well fed, and order'd 
two Saddles to be bought for them. Lewis ſaid he 
did think they had more than two, but you will 
fee by the Evidence that this ſame Lew:s had pro- 
vided thirty Saddles for Sir William Parkzns ; but 
there ſeem'd to be a Controverſy between them 
at that time how many had really heen ſent in, 
and Lewis aſſirm'd there was twenty four, but Sir 
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Witkam Parkins' ſaid, I have had but twenty two 
of the thirty yet, for I have but two brought 
in here, and I had twenty before. This you vil 
hear fully proved, and I think it is impoſlible for 
any Body to believe, but that all this Preparation 
of Saddles, Piſtols, Boots, and other Things, muſt 
convince any Body of the Priſoner's being ſo fir 
Ingaged in this Deſign, that he can never anſye, 
it without giving you a very. good Account, what 
this Preparation was for. | 

Gentlemen, a great Part of this will he provid 
to you by one that AAcd in it, as a Servant to 
Sir William Parkins, that is, as to the coming y 


of the Horſes, Jack-boots, Piſtols, and other 


Arms at that time; and that when on the laſt 
Saturday it was diſappointed, all the Horſes, not 
only thoſe Sir William Parkins brought, but the 
other two went away in a great Hurry, and Con- 
fuſion, and nothing was ever heard of them 
more; and that will be prov'd by the Seryants 
in the very Inn. 

Gentlemen, I have now open'd to you the 
Nature aud State of the Evidence, we will call 
our Witneſſes, and make it out very undeniably 
and ſubſtantially, and therefore I will not give 
you any further Trouble. 


Mr. Sol. Gen. Call Mr. Porter (who was ſworn.) 


Mr. Porter, pray will you give the Court and the 
ury an Account of the Meeting at the King's Head 

in Leaden-hall. ſtreet, and who was there, and what 

Reſolutions, and Agreements they came to. 

Capt. Porter. About the latter End of 2ay laſt, 
or the Beginning of June, there were two Meetings 
had, the one was at the King's Head in Leaden-hall. 
ſtreet, the other was at Mr. Mountjoye's near Sir 
John Fenwick's. At the firſt Meeting there was my 
Lord of Aylesbury, my Lord Montgomery, Sir John 
Freind, Sir William Parykns the priſoner at the 
Bar, Sir John Fenwick, Capt. Charnock, Mr. Cook, 
and my ſelf, Mr. Goodman came in after Dinner, 
and there we conſulted which was the beſt Way 
for King James's coming in, and we all reſolv'd 
to ſend a Meſſenger to him, to invite him over, 
and to defire him to interpoſe with the French 
King for the getting 10000 Men, to come over 
with him, 8060 Foot, 1000 Horſe, and 1009 
Dragoons. It was then conſider'd who ſhould be 
ſent, and all the Company agreed Mr. Charnocl 
was the propereſt Perſon. Says Mr. Charnock, if 
you ſend me, pray tell me what Errant I ſhall 
go upon : We did likewiſe then agree, that he 
ſhould aſſure the King, if he would come over, 
at ſuch a time, we would meet Him with a Body 
of 2000 Horſe. 

Mr. Att. Gen. Did Charnock undertake to go 
upon that Meſſage ? 

Capt. Port. Yes, he did, and to propoſe this 
Matter to him, that he might propoſe it to the 
French King for the getting of the Men. 

Mr. Sol. Gen. Before you go away, I deſire to 
ask of you one Thing, did Sir William Parkins, the 
Priſoner at the Bar agree to the Meſſage ? 

Capt. Porter. Yes, he did. 

Mr. Sol. Gen. Had you any other Meeting about 
this Buſineſs, and when was it, and who was there? 

Capt. Porter. My Lord, Capt. Charnock, ſaid at 
firſt he would not go of a fooliſh Meſſage, and 
thereupon we all agreed to be at the Head of 
2000 Men to meet King James at His landing, 
and every one ſhould bring his Qt. 

Mr. Att. Gen. When was the ſecond Meeting, 
and where was it, and who were there, and what 
was agreed upon ? 

Capt: 
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Capt. P. The ſecond Meeting was at Mrs 
hum je s, where Captain Charnock deſired us once 

ne 1 meet, before he went away, to know 
e we kept to our Firſt Reſolution, and 
— did agree to what was reſolved upon at 
Firſt, and he ſaid he would go in two or three 


| ime. : 
_ 71 Gen. Did the Company agree to it 


, | 
on p. p. Ves, they did, Sir, all that met at that 


* Sol. Gen. Pray name them over again, who 
ere. | 
_ p. Sir William Parkins was actually there, 
and my Lord of Ailesbury, and Sir John Freind, 
and Capt- Charnock, Mr. Cook, and my ſelf; I cannot 
tell whether my Lord Montgomery was there, or 
Mr. Goodman. : | 
Mr. At. Gen. Pray when did you ſee Capt. Char- 
wk, or ſpeak with him after that? 
Capt. P. It was when I was in Priſon about the 
Riot, and he told me he had been there; but 
there would be nothing done in that Matter at 
preſeat, for King James ſaid, the French King 
could not then ſpare ſo many Men, thong he 
thanked us for our kind Offer: And he ſaid he 
had been with my Lord of Ailesbury, Sir William 
Parkins, and the ſeveral other People of Quality, 
which he did not name, and had carried them the 
rticular Meſſages that he had in command from 
the King to carry to them. | 
Mr. At. Gen. Now, Pray tell us, what you know 
about the Deſign of Aſſaſſinating the King, and 
what Hand the Priſoner at the Bar was to have 


in it. 


Capt. P. About ſome Weeks before I heard of 


7 the Aſſaſſination, I came to lodge in the Houſe 


in Norfolk-ſtreet, where Captain Charnock lodged; 
and where Sir William Parkins lodged when he 
came to Town, Moſt commonly we uſed to go 


in the Evening to the Tavern, or drink a Bottle 


of Wine at our own Lodgings; and one Morning 
I ask'd Mr. Charnock, if I ſhould ſee him at Night, 
he aid he was engaged in private Company for 
that Night, and he could not go 


after I fell ſick of a Fit of the Gout, and Mr. 
Charnock came to viſit me; and we fell into Diſ- 
courſe, and I ask'd him about thoſe Gentlemen 
that were come from France, what they came 


about ? he told me it was Sir G. Barclay that came 


from France, and ſeveral other Officers with him, 
and that he had a Commiſſion from the late King 
James to levy War againſt the Perſon of King 
Wiliam, or the Prince of Orange, as I think it 
was named in the Commiſſion. 

L. C. J. Who told you this? 

Capt. P. It was Capt. Charnock: He deſir'd to know 
how many Men I could bring. 1 deſir'd a little 


Time to conſider, but I ſaid there would be a 
_ Zreat many would join if the King landed, whom 
| did not think fit to truſt with a Thing of this 


Nature before-hand. Some few Days after, Cap- 
tain Charnock came into my Chamber, and brought 
Sir George Barclay and Major Holmes that ſaid he 
was come from France; and there we had little 
> * a general Diſcourſe: But a little after 
ky LICOUTL Urele ame 


Sir William Parkyns: 


with me to the 
Tavern. For, ſays he, there are ſome Gentle- 
men that are lately come from Fance, and there 
is ſomething to be done for the King's Service. 
If there be ſo, ſays I, pray let me be concern'd : 
Says he, they are but newly come, and they will 
ſee no Body elſe but me at preſent. A little 


2: : 
that I got well of the Gout, aud we had ſeveral 
Meetings at ſeveral Places; at the Globe Tavern 
in Hatton-Garden, at the Nagg's-head in Covent Gar- 
den, and at the Sun in the Strand, where Sir Mil- 
liam Parkins was always preſent. And there we 
did conſult of the beſt Ways to aſlaſſinate the 


King, as he came from Richmond after Hunting. 


Sir George Barclay ſaid, he had received 800 1. 
from King Fames's Secretary towards the Buying 
of Horſes, and furniſhing both Horſes and Men 
for the Expedition; and it was conſider'd of how 
many Men it would be neceſſary to bring. The 
Number agreed upon was about Forty, of which 
Sir George Barclay was to provide Twenty, I pro- 
miſed to bring Seven or Eight, Sir William Par- 
kins engaꝑed to bring Five, whereof Three ſhould 
ba mounted with his own Men, and the other Two 
my Men were to mount upon. 

Mr Att. Gen. Do you know'the Names of thoſe 
People that he was to mount ? 

Capt. P. I never had the Names my ſelf. 

Mr At. Gen. Well, what was done after theſe 
Conſultations ? | 
Capt. P. I ask'd Captain Charnock one Time, 
if 1 might not ſee the Commiſſion that * James 
had given; he ſaid he had never ſeen it himſelf, 
but Sir William Parkins had, I ask'd Sir William 
Parkins, one Evening as we were ſmoaking a Pipe 


by the Fire ſide, whether he had ſeen the Com- 


miſſion : He faid, he had; and that becauſe 
King Fames would not truſt any of his Mini- 
ſters, it was written and ſign'd with the King's 
own Hand. 

Fe If At. Gen. Pray did he tell you what it was 

r ? 

Capt. P. He ſaid it was for Raiſing, and Le- 
vying War upon the Perſon of the King, but I do 
not know whether he called him King Miliam, or 


the Prince of Orange; but I ſuppoſe it was the 


Prince of Orange. 

Ar. At. Gen. Pray then give us an Account of 
your going to view the Ground, where it was 
moſt convenient to do the Buſineſs. 

Capt. P. There were ſeveral Propoſitions about 
the Place where it was to be done, one was to be on 
the other ſide of the Water by Ambuſcade in Rich- 
mond Park, the other was to be on this ſide of the 
Water after the King was landed. SirG. Barclaywas 
for that that was upon the other Side of the Water; 
I thought, that it would take up too much time to go 
over thither, that it was better'to be done on this 
Side; but becauſe there was Difference of Opini- 
ons, it was reſolved upon that ſome Body ſhould 
be appointed to view the Ground; and I was 
appointed for one, Mr. Knightly for another, and 
Mr. King would needs go with us for a Third, and 
we three did go. We lay all Night at XKnights- 
bridge, and the next Day went, and view'd the 
Grounds on both Sides the River; and came back 
that Evening to the Nagg r head according to Ap- 
pointment, where was Sir William Parkyns the 
Priſoner, and Sir George Barclay, and Mr. Char- 


noc l, and we gave an Account that we had view'd 


both Places: And upon our Report it was re- 
ſolved, that it ſhould be done on this Side the 
Water, in the Lane between Brentford and Turn- 
ham-Green. © | | 

Mr. Ar. Gen. Are you ſure Sir Wilkam Parkins, 
the Prifoner at the Bar, was there, at that Meeting 
at the Nagg"s-head ? NU | 

Capt. P. Yes, he was. | f 

Mr. At. Cen. Did he agree to that 2 7 
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Capt. p. It was in general agreed to by all that 
were there: _— 48 

Mr. At. Gen. Pray Capt. Porter, then give us an 
Account of the Days that were fix'd for the Exe- 
cution of this Deſign. | 

Capt. P. There was Saturday, the 15th, and Sa- 
turday the 22d, becauſe Saturday. was the Day the 
King uſed to go a Hunting, and Shooting. 

Mr. Att. Gen. Were there any Men at Kenſing- 


ton, to give you Notice when the King went a- 


broad ? | 

Capt. P. There were two Men that had a Lod- 
ging at Kenſington, the one was one Chambers, who 
belonged to Captain Chamnoch, and the other was a 
Heming, one Durance, who came over with Sir G. 
Barclay, and he went every Day, and thruſt him- 
ſelf among the Guards to bring Intelligence. 

Mr Sol. Gen. What was the Reaſon the Deſign 
was not executed? | 3 

Capt. P. The firſt Day Durance brought Notice 
in the Morning, that the Guards were gone a- 
broad; and afterwards: there came Notice, that 
the King would not go abroad that Day, for 
which Reaſon. we adjourn'd it to the next Sa- 
rurday. | | 

Mr. Att. Gen. What was the Method. you was to 
take in the Execution? 


Cant. P. The Method agreed upon was. this: 


There was one Rookwood that came from France 
upon this: Expedition, he was to command. one 
Party, and Captain Charnock and my ſelf were to 
command another Party, to attack the Guards, 
and Sir George Barclay was to have Four Men out 
of each Party to attack the Coach, while we at- 
tack'd the Guards. 5 
Mr. Ar. Ger. Well, you ſay, the firſt Day you was 
diſappointed by the King's not going, when was the 
next Meeting? | 
Capt. P. The next Meeting was upon Fiday the 
Day before the 22d. I was ſick all the Week, and 
do not know whether: I laya-Bed all the Week, 
or no; but upon Fridaythey met, and it was at 
the Sun Tavern in the Strand: There was none 
but Sir George Barrlay, Captain Charnock, Sir Milli- 
am Parkzzs,. and my ſelf. 
Mr. At. Gen. What Diſcourſe was there then? 
Capt. P. Sir George Barclay came in, and ſaid, 
he was afraid the Thing was diſtovered; I told 
him I fancied not, for if it had, we ſnould not 


have been in that Honſe at that Time. Then 


ſays he, let us go on, and try another Day. Sir 
Milliam Par kins was ask d if his: Horſes were come 
to Town: He ſaid they were come to Town that 
Night. Said I, I have had a Misfortune with my 
Horſes, two of them are fallen lame, and won't 
be fit for Service. Says he, If I had known that, 
could have brought more Horſes out of the 
Country: But, ſays he, I will ſend to Mr. Lewis, 
who was Gentleman of the Horſe to my Lord 
Feverſham, and | believe he can help us to more 
Horſes; he will be with me to morrow Morning, 
and I'll. get a Note from him for two more. In 
the Morning ſent to him, and he ſent me a Note 
for two Horſes to mount my Men, and he ſent 
me Word Mr. Lewis could help me to two or three 
others, that they were all three ſaddled, and 
one was accoutred with Holſters and Piſtols, 
but the other two had only: Saddles. I did not 
fee Sir William Parkins on Saturday the 22d, but I; 
met ſome of my Friends, who were to go * 
with me upon this Enterpriſe, and we had fir 


Notice that the Guards were gone abroad, and 


that the King would go, at which all were ver 
lad: But when we had Notice that the x; : 
id not go, we were afraid the Thing was diſc 

ver'd, and 1 went out of Town, and 1 did = 

= any of them afterwards, till they were * 
en. N 

Mr At. Cen. Pray Captain Porter, have you heard 
any Thing from Sir William Parkins of his havine 
a Commiſſion from King James? : 
Capt. P. I had heard Captain Charnock ask Sit 
William Parkins, why he did not go along with us in 
this Expedition? he ſaid he did not go, becauſe he 
could not go. 

Mr. At. Gen. Was he not to be one in the Nun. 
ber that was to act in the Aſſaſſination ? 

Capt. P. No, he ſaid he had other Buſineſs to do 
he had a Regiment to look after. 5 

T. c. J. How many Horſes had you from 
Lewis? 

Capt. P. I had never a one, only Sir William par 
kins ſent me Word, if I wanted I might have three 
for I had told him I would not ſend for them, till 
LT heard whether the King went abroad, and then! 
had Notice that the King did not go. | 

Mr. At. Gen. Had you a Note for them ? 

Capt. F. Not for thoſe three Horſes, but Cy 
bourn ſaid he had a Note for two Horſes. 

| Parkes. Did he ſay, he had a Note from 
me?: | | 

Capt. P. No, I don't ſay fo, Sir William; Cran- 
. told me, he had a Note whither to go for 

L. C. J. Will you ask him any Queſtions, Sir 
Wiliam.?_ 

Par. No, my Lord. 


FJuryman. My Lord, I deſire he may be ask- 


ed, Whether at any of thoſe Meetings there was 
yo 0 of the Aſſaſſination before Sir Wiliam 
arkins ? | 


I. C. J. What ſay you to that, Captain Fo- 


ter ? 


ſultations. 

Juryman. Pray. my Lord, I deſire to know, whe- 
ther Sir Wiliam.Parkins diſcourſtd of it himſelf, and 
what he did ſay. about it? 1 8 
Capt. F. I cannot ſay exactly, what he did ſay 
in particular, only he agreed to it, and was to fur- 
niſh Five Horſes for it, and ſaid it was neceſſary 
to be done; for. it would bring the King in more 


eaſily, though he could not perſonally, engage in it 


himſelf, becauſe he-had other Buſineſs, he was to 
look after his Regiment. | 

Mr. Sol. Gen. If Sir William Parkins will ask Capt. 

Porter no Queſtions, we will go on to our next Wit- 

neſs, which is one Abraham Sweet whom Mr. Attor- 

ney mentioned. | | 
He was brought in and ſworn. 

Ar. Sol. Gen. Mr. Sweet, will you give the Court 


and Jury an Account, what Sir Wiliam Parkins ſaid 


to you about King Jamers Landing? 
Mr. Att. Gen. Pray, will you give an Account 
what Diſcourſe you had with Sir William Parkin: 
the Priſoner: at the Bar, about King James's Re- 
turning, and Landing with French Forces. 

Sweet. Sir William Partim did tell me, that he did 
expect King James s Landing, and he ſaid his own 
Troop was compoſed of old Soldiers. : 

Mr. Att. Gen. How long have you known Sir 
William Parkins? 5 5 
Sweet. This three Vears. 


Capt. P. Ves, he was at all the Meetings and Con- 
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4t. Gen. Pray tell the Time when this Diſ- 
courſe was, about what Time was it? 
Sweet. This was ſince Chriſtmas, about Chriſtmas 
8 1 Art Gen. Where was it that you had this 
iſcourſe? 
_ It was about his own Houſe. 
I. C. J. What Diſcourſe ? ; 
Sweet, We were talking about King James's co- 
* 2 * Who told you, that Knig James was 
ing ? 
wr Sir William Parkins. | 
Mr. Att. Gen. What did he fay ? 
Sweet. He ſaid he had bought a great many Sad- 
dies, thirty Saddles z and that his own Troop was 
compoſed of all old Soldiers. 
Mr. Att. Gen. Did he tell you of any Aſſurance 
that he had of King James's Landing? 
Spect. Yes, he ſaid he had the King's Word for 


- Mr. Att. Gen. Was there any Diſcourſe he- 
tween you about any Journey that Sir William was 
take ? 
— Ves, he did tell me he was to go into Lei- 
ceſterſhire, and was to meet ſeveral Gentlemen in 
Leiceſterſhire 5 and he did go, and after he came 
back again, he ſaid: he had met his Friends and all 
was well, and that the Weſt was as much inclined 


to King James's Intereſt as the North, and that a 


Lord's Brother was concerned. 


Mr. Aut. Gen. What other Diſcourſe had you a- 


bout this Matter ? 


Sweet. Nothing elſe, as to Particulars, that I can 
remember. 2 
Mr. Att. Gen, What Orders had you to come 


up to Town in February, and when, and from 
hom ? | 


m? | | 
7 Sperr. Sir William Parkins ſent for me, and he 
ſent me a Letter about the 1ith of February, that 1 
ſhould come to him the next Day, and I did come 
the next Day. | | 
Mr. Ar. Gen. Whither did you come? Whiere 
did you find him? 
Sweet, At his Lodgings in Norfol l- ſtreet, at the 


| Houſe where Mr. Charrock lodged; and after 1 


had ſpoken” with Sir William Parkins about the 
Letter which he had ſent me to come up, he told 
me, that the Buſineſs that he had deſigned for 
— he did not thiuł fit I ſnould do, becauſe of my 
amily. 

Mr. At. Cen. Pray, what Directions had you from 
— what you were to do when you went into the 
ountry ? | 

Sweet. When I went into the Country, he or- 


derd me to go to his Houſe, and ſend up three of 


the ſtrongeſt Horſes, 

Mr. At. Gen. When was this, do you fay ? 

Sweet. It was in February. | 

Mt. At. Cen. What Time in February ? 

Sweet, The Eleventh or Twelfth, - which was 
Wedneſday; and at my going away, he told me if 
I had not a Letter from him, the Ng 
I ſhould come to Town again. I did come to 
Town again, and then he asked me, if I had made 
Proyiſion for my Family, I told him, no; then 
be asked me, why I came up to Town? he told 
me [might go into the Country again on the mor- 
ton Morning. - 

L. c. J. What did he tell you? | 

Sweet. He ſaid I might go back again into the 
Katy, I came upon the Set#yday Morning to 


Sir William Parkyns. | 77 


4 Mr. At. Gen. Pray, what Day was that Satur- 
WE: nt >, 
Sweet, | believe it was the 13th or 14th of Fe- 


ar Att. Gen. You ſay. Wedneſday was the 
128. Mn 

Sweet. Yes, I believe Wedneſday was the 12th, 
and I came to Town the Friday after that 12th, 
that was the 14th, and on the Sarurday l went home 
again, | 

Mr Ar. Gen. You ſay you came to him on the 
Saturday Morning, what paſſed between you then ? 

Sweet. I went the next Morning to Sir William 
Parkins's Lodgings, but he was gone out, and had 
left Word, that I muſt come again about Eleven 
of the Clock: I did go about that Time, and he 
was not come in, and there I met one Mr Cham- 
bers, and one Mr Lee; whom I had ſeen there the 
Night before. | 

Mr Ar. Gen. And what Diſcourſe had you then 
with them ? 

Sweer. We had little Diſcourſe, for I had only 
ſeen them the Night before; but I think cham- 
bers told me he had been at Kenſington, and 1 de- 
ſired to know what News there; and he told me 
William kept as cloſe as a Fox; and he ſhew'd me 
his Wounds, and faid thoſe Wounds wanted Re- 
venge. 5 | 

Mr Ar. Gen. Where did he ſay he received thoſe 
Wounds? 

Sweet. At the Boyne, 7 

Ar Sol. Gen. Pray, Mr Sweet, did he tell you for 
what Uſe his Troop was? | 

Sweet. He did not tell me poſitively ; but I un- 
derſtood it to be to join King Janies when he 
landed. 1 

Ar Soll. Gen. Pray, Sir, where did you dine that 

Sweet. With Sir Villiam Parkins, and Mr Charnock, 
— Chambers, and one or two more that I did not 

ow. | þ a4 1 
Mr At. Gen. Will you ask him any Queſtions, 
Sir William ? Mite TH 

Parkins. Did I tell you, Mr Sweet, that I had a 
Troop of Horſe? 5 

Sweet. I will tell you your own Words, and no 
other: You ſaid, Your own Troop was compos d 
of old Soldiers. | 

IL. C. J. Pray let me ask you one Queſtion: Hou 
many Horſes were yon to bid the Man to bring up 
to Town ? | | 

Sweet. Three, my Lord: | 

Mr Ar. Cen. And were they not his ſtrongeſt 
Horſes? _ 

Sweet. Yes, my Lord, they were. 
_ Mr A. Gen. Did he ſay any Thing to you about 
Voluntiers? = 

Sweer. Yes, he ſaid there were ſome Gentlemen 
that were Captains and old Officers, that would be 
Voluntiers under him. | 
R 1 Pray, where were thoſe Words ſpo- 

en?! | 
Sweet. Either in your Houſe or in the Garden, I 
can't tell directly which, but ſome Where about 
your Houſe it was. 

Par. Where is that Houſe ? | 

Sweet. In Hertfordſhire. | | 

Parkins. Then Jam in your Lordfhip's' Judg- 
ment, whether Words'ſpokew in NMertſoruſbirt can 
be an Evidence of a Treaſon aQted here in Ad- 
Aeſex 2 ct FT, Ile, TOY OS 


br 


- aa 


Overt Acts, though in ſeveral Counties. | 
true, you being indicted in Middleſex, makes it 


vou ask him any more Queſtions, Sir? 


L. C. J. Sir William Parkyns, if there be a De- 
ſign to kill the King, and there are ſeveral O- 


vert Acts to prove that Deſign, and one is in 
one Connty, and another is in another County, 


the Party may be indicted in either of the Coun- 


ties, and Evidence may be given of both _ 
t Is 


neceſſary that. ſome Evidence ſhould be given of 
ſome Things done in Middleſex, as there is; as 


your Meeting at Mrs Mountjoy's, and at the Nag's 


Head in Covent-Garden, and the Sun in the Strand, 
where were ſeveral Conſults, which are Overt Acts 
of the ſame Treaſon; and if Treaſon be commit- 
ted in ſeveral Counties, the party may be indicted 
in any one, and the Evidence may be given of Facts 
done in all. | 

Par. Then, Mr Sweet, you do not ſay that I had 
raiſed a Troop, or would raiſe a Troop. 


Sweet, I told you your own Words, That your 


Troop was made up of old Soldiers. W610 
I. C. J. But yet I muſt tell you further, Sir 
William Parkyns, if I remember right there is Evi- 
dence given of a Diſcourſe you had in Norfolk-ſtreer, 
where you lodg'd, and that is in Middleſex. 
Par. My Lord, 1 did not obſerve that he ſaid any 
Thing of: me about Norfolk-ſtreet. | 
Mr Ar. Gen. Yes, this is what he ſays. You 
told him you had thought of a Buſineſs for him, 
but you would not engage him in it, becauſe of his 
Family. . 
Par. Pray, Mr Sweet, 
what you were to do? 
Sweet. No, Sir, you did not. 
Parkins. 1 hope the Jury will take Notice of 


did 1 tell you any Thing 


that: 1 did not tell him any Thing that he was 


10 do. N . TY a 5 
L. C. J. Well, that was no great Matter. Will 
Par. No, my Lord. ; 

Mr Sol. Gen. Then our next Witneſs is James 

Emubank. ' (who was ſworn.) | 
Mr Att. Gen. Do you know Sir Wiliam Par- 

Wi: i: | 
 Eubank, Yes, he is my Maſter. 1 4 

Mr At. Gen. What Servant was you to him ? 
Eubank, I was Groom to him. T2620 
Mr Art. Gen. How long have you been his 

Groom ? ; [287-1 
Eub. Not a Twelvemonth yet. | 
Mr Ar. Gen. Pray, firſt give an Account what 

Journey you took with him. 5 

Eu. I went into Leiceſterſhire with him. 

Mr At. Gen. Pray tell us what you know of that 

Matter. | | LSE xn 
Eub. Yes, my Lord. We went from our own 

Houſe to Stony-Stratford, and there we lay all 

Night. | | 
Mr At. Gen. What Time was this? 

Eub. I cannot tell the Day of the Month, it was 
in January. : | | 
Mr At. Gen. What Day of the Week was it? 
Eub. It was on a Thurſday. | 

Mr At. Gen. And where did you go from Stony- 

Stratferd ? 

Eub. We came the next Day to Leiceſter. 

Mr Ar. Gen. Who went with him ? 

Eub. One Captain Scudamore. 1 
Mr At. Gen. How long did you tarry at Lei- 


ceſter? | 


Eub. When we came the next Day to Leiceſter, 
we ſtaid there till Sunday Morning, 


A 
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Afternoon, but he did not. 


Mr Ar. Gen. What Company came to yo 
when he was at Leiceſter $ f 777 or 

Ewb. Sir, I am a Stranger, I know none of them 
I was never there before. | : 

Mr At. Gen. Can you remember whether there 
was one Tarborough there? | 

Eub, There was one that ſaid his Name was J, 
borough, 

Mr At. Gen. Whence did he come? 

Eub. He ſaid he came out of Torkſbire. 

Mr At. Gen. Who came with him 

Eub. There was a Gentleman in black Cloaths 
that ſaid he was a Miniſter. I 

Mr At. Gen. Did you obſerve any others that 
came thither to your Maſter ? 

Eub. It was Market Day, and I had my Horſes to 
look after; there were a great many People went 
up and down Stairs, but whether they went to him 
or no, I can't tell. | 

Mr Ar. Gen. When did you come back again 

Eub. We ſtaid there till Sunday Morning, and then 
we came away. . FE; 

Mr At. Gen. To what Place did you go that 
Night ? X | 

Eub. Toa Town call'd Brickhill, and the Night 
following we came home. 

Mr At. Gen. Who came back with him? 

Eub. None but Captain Scudamore, who went 
with him. ) | 

Mr At. Gen. Wither did you go the next Day? 
4 We came to Buſhy about 8 a Clock a Mondg 

ight. ] 15130 | 

Mr At. Gen. Well, after this, did you bring up 
any Horſes to the George Inn to your Maſter, and 
when ? | 
Eub. Yes, three Horſes. 

Mr At. Gen. Ay, when? 

Eub. I cannot tell the Day. | | 
Mr At. Gen. What Day of the Week was it? 
Eub, Upon a Friday. © 

Mr At. Gen. What Month was it in? 

Eub. Indeed, I can't ſay that. h F 

Mr At. Gen. Do you femember Valentines Day? 
Eub. Yes, it was upon that Day. , + 

Mr At. Cen. That is the 14th of February, a te- 
markable Day, and was then of a Friday, the Day 
before the Aſſaſſination was to have been executed, 
Whither did you bring them? ' | 

Eub. To the George Inn. | . 95 

Mr At. Gen. How were they furniſh'd ? Were 
there Piſtols upon them ? Ajit 

Eub. No, the Piſtols were in Town, and the Hor- 
ſes were ſent after my Maſter. | | 

Mr At. Gen. Where were the Piſtols left? 

Eub. Indeed, I don't know, ae 

Mr At. Gen. Pray, when you came to Town, did 
_ go to your Maſter, and acquaint him with 
It e FR 5 

Eub, Ves, Sir, I did. 97 1 . 

Mr At. Gen. Pray, what did he then ſay to you? 

Eub. He ſaid he thought he ſhould go home that 
Night. | TN 
Mr At. Gen. Did he change his Mind? 
Eub. Ves, for he did not go till Monday. 
Mr Ar. Gen. Did he tell you he ſhould go 25% 
turday? 118 
Eub. Yes, he ſaid he thought he ſhould. 
Mr At. Gen. Did you come to him to know lis 
Mind, and what did he ſay? | 
Eub. He ſaid in the Morning, he wonld go in the 
Mr At. Gen. Afterwards wheu did he go? Mr 
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Monday. 
Mr Att. Gen. Who went with him that Mons 


4 8 One Holmes, a fat, thick Man. 


den. Well, pray when did you come to 


? 
| Upon the Friday following. | 5 
= At. Gm. How many Horſes did you bring up 


then? : 
3 _ On the Friday following we brought up 
3 Four; my Ma 


ſter himſelf came up with them, 
Mr At. Gen. Who came with him? 
Eub. Mr Holmes, and I, and another Servant. 
Mr At. Gen. How were the Horſes furniſh'd ? 
Eub. Every Horſe had Piſtols. 
E Mr At. Gen. * did you bring beſide? were 
there any Boots: : 
j _ None but what we rid in. 

Mr At. Gen, Where did you leave thoſe Hor- 

? 
"Eub At the George Inn in Holbourn. 
Mx 4. Gen. What Directions did your Maſter 
| give you that Night for going the next Morning 
vpon an Errand, and whither ? 
E Fub, J had no My from him, but there was 
a Note that I was to carry to * 1 to one 
Fromn, and I was ordered to go to the Gentleman 
that lives within a Door or two next the Going 
into the King's Gate, 1 forget his Name, but this 
© Man where Brown lodged belonged to the Court, 
© ſome Officer in the Kitchin to the King; either a 
Confectioner, or Cook, or ſomething, and this Man 
lay there. 
| Mr At. Gen. What was your Meſſage to him ? 
| Enb. I was to tell him, that I came to ſpeak with 
one Brown, and that I came from a Gentleman 
that lay at the Confectioner's in Holbourn over- 
| againſt Grays-Inn. I know the Gentleman by Face 
again if I ſee him. | 

Mr Att. Gen. Well, what did he ſay to you? 

Eub, He bid me ſet up my Horſe at the Red 
Lion, and he would come to me preſently ; and 
ſo he did. Says he, I have no Buſineſs that I need 
to ſend ; but I'll write in your Almanack, and 
you may carry it back aud ſhew it him, that I 
will come to Town betwixt nine and ten a Clock. 
did go back and tell that Gentleman at the Con- 
fectioner s. 
i * Att. Gen. 
if 

Eub. A luſty Man, with a great Noſe, and 
a black Wig, he ſpeaks broad Scotch, and he 
was — coloured Man, and he had a wide 
Mouth. 

Mr At. Gen. What Age was he of? 

Eub. A middle-aged Man. 

Mr Ar. Gen. Pray what did he ſay to you ? 

Eubank. He ask'd me if I had ſeen the Gen- 
tleman. I told him, Yes. He ask'd me what 
the Gentleman return'd for Anſwer. I told him 
he had writ in my Almanack, which I had ſhewn 
him, that he would be in Town between nine 
and ten a Clock. He ask'd me then where I was 
going. I ſaid, to my Maſter. Says he, tell your 
er that 1 will be in my Chamber ready for 
im, 


What Kind of Gentleman was 


Mr Art. Gen. Did you go to your Maſter, and 
tell him fo ? 

Eub. Yes, I did. 

Mr Art. Gen. And what did he ſay to you ? 

Eub. He ſaid he deſigned to go home in the 
Afternoon, and therefore bid me go to the Inn, 


Sir William Parkyns. 


© 
and make ready the Horſes, and know what 
was to pay for them, and he would come by and 
by thither. 
b M r Att. Gen. Did he afterwards come to the 
nn ? 

Eub. Yes, Sir, about 3 or 4 a Clock in the After- 

noon. 

Mr Soll. Gen. Pray, who came with Sir Miliam 
Parkyns ? 

Eub. One Lewis. | 

Mr Att. Gen. Do you know him ? 

Eub. I have ſeen him before with my Maſter. 

Mr Att. Gen. What is he? 

| Eub. They ſay he is my Lord Feverſham's Gen- 

tleman. 

Mr At. Gen. What did he ſay to you about any 
Saddles ? 

Eubank. They ask'd me what Saddles, and 
how many had been ſent in there; and I ſaid but 
two. 

Mr At. Gen. What ſaid Mr Lewis? 

Eub. Mr Lewis ſaid there muſt be a Miſtake, be- 
cauſe my Maſter ſaid he had but Twenty two, for 
he reckoned he had more, there ſhould be Twenty 
four in all. 

, Mr Att. Gen. Did he ſay ſo, or Sir William Par- 
nys ? 

Eub. It was Mr Lewis that ſaid there were twen- 
ty tour, to the beſt of my Remembrance. 

Mr Att. Gen, Where were they ſent ? 

Eub. Indeed 1 know not, I never ſaw any of them 
but thoſe two. 

Mr At. Gen. Who delivered thoſe two to you? 

Eub, My Maſter, Sir William Parkyns. 

Mr At. Gen. Who were thoſe Saddles for? 

Eub. They were for twoGeatlemens Horſes that 
were there. 

Mr At. Gen Whoſe Horſes were they? 

Eub. They were not my Maſter's, but they ſtood 
at that Place. 

Mr At. Gen. Did your Maſter ever ſpeak to you 
about them to look after them? 

Eub. He ſaid, if at any time I was there, I ſhould 
ſee that the Oſtler gave them their Corn. 

Mr At. Gen, Were they your Maſter's Horſes, or 
not ! 

Eub, Not that I know of. 

Mr Att. Gen, What Time did you go out of 
Town ? 

Eub, I went out of Town with them about four 
a Clock in the Afternoon. 

Mr At. Gen. When did you hear from your Ma- 
ſter after that ? 

* Eubank, Upon Monday I had a Letter from 
im. 

Mr Att. Gen. What was that Letter for? 

Eub. It was to go to my Maſter's Houſe in War- 
wiclſhire, to one Richard Evans that was his Servant, 
to whom he ſent a Letter. 

Mr Ar. Gen. What were the Contents of that 
Letter ? 

Eubank. 1 did not ſee what they were, it was 
ſealed. 

Mr At. Gen, Did you carry that Letter to E- 
vans ? 

Eub, Yes, Idid. 


Mr Att. Gen. What Time did you come thi- 


ther? 


Eub. I came there a Tueſday at four a Clock. 
Mr At. Gen. What did Evans and you do after 


you had read the Letter? 
Eub, 
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Eub. We went to fetch ſome Boxes that my 
Maſter had order'd Evans to fetch home. It was 
about two Miles or more from home, at a Trade ſ- 
man's. 
Mr At. Gen. What was his Name, was it Hay- 
wood? | 

Eub. Ves, I think it was ſomething like that 
Name. 

Mr At. Gen. Did you go with Evans to fetch the 

Boxes from thence ? 

Eu. They had a Man that 

fetch them. | 

Mr At. Gen. Were they carried in a Team 
then? 

Eub. Yes, they were. 

Mr At. Gen. Were you there when the Goods 
were brought back ? 

Enb. Yes, I was at my Maſter's Houſe. 

Mr At. Gen. What did they do with them? 

Eub. They buried them in the Garden, Sir. 

Mr Att. Gen. What in the Boxes? 

Eub. Ves, Sir. 

Mr At. Gen. How many Boxes was there? 

Eub. Five or ſix I think, I know not what was 
in them. ; a 

Mr Att. Gen. Vou help'd to bury them, did 
you not? | | 

Eubank. No; but I was there, I ſaw them bu- 
tied. — 
Mr Art. Gen. Did Evans tell you what they 
were ? | 

Eub. Evans told me they were choice Goods. 

Mr At. Gen. Evans told you ſo, did he? 

Eub. Yes. : 

L. C. J. What Time of the Day or Night were 
they fetch'd home ? 

Eub. They went away about four a Clock in the 
Afternoon, | | 

L. C. J. How far is it from Sir William Parkyns's 
Houſe to Haywood's. 25 

Eub. I think about three or four Miles, I can't 
tell how far exactly. 

L. C. J. What Time did they return? 

- Ewb. About ten or eleven a Clock at Night, 
Juryman. My Lord, I underſtand he ſays they 
buried them immediately, was he there, and did 
he help to bury them. | 

Eub. No, I did not help to bury them; but I 
ſaw Earth put upon them. 1 

Mr At. Gen. Pray, Eubank, let me ask you one 
Queſtion: The Perſon that lay at the Confectio- 


drove the Team to 


ner's, did you obſerve whether he had a lame Arm 


or no? | 
Eub. No, I did not take Notice of any ſuch 
Thing. 
Mr Sl. Gen. Will Sir W:1;am Parkyns ask him any 
Queſtions ? | 
I. C. J. What ſay you, Sir Wiliam, will you ask 
him any Queſt ions? 
 Parkyns. You ſay one Holmes went out of Town 
with me, pray give an Account what Holmes that 
$ 


Eubank, It is Fat Mr Holmes, if it pleaſe 
_ Honour, he lives at the Golden Key in Hol- 

ourn. | 
 Parkyns. My Lord, I obſerye this to diſtinguiſh 
it that it was not, as Mr Attorney opened it, Major 
Holmes that is in the Proclamation; it was one that 
us d to be at my Houſe frequently; he was at my 
Houſe all the Summer. 

Mr At. Cen. You did well to ask him that Qne- 
ſtion to explain it- 8 e 
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L. C. 7. Will you ask him any more Qu 
ous ? | x 
Par. No, my Lord. | * 
Mr Soll. Cen. Then our next Witneſs is one 5. 


Hipwell. At in Warwickſhire. 

Mr Ar. Gen. With whom do you live ? 

Hipw. I live of my ſelf, vir. 

Mr Att. Gen. Do you know of any Goods thut 
were carried from Mr Haywood's Houſe to Sir jpjj; 
am Parkyns's Houſe ? ; 

Hip. I came from Litchfield Fair upon 40. A7% 
neſday, where J had been to carry Goods for g. 
Maſter X 

Mr At. Gen. Did not you ſay you lived of Your 
ſelf ? J ask'd you before who you liv'd with; Wh; 
is your Maſter ? 

Hip. Mr Haywood. 

- Mr At. Gen. You ſaid before yon had no yz. 

er. 

Hip. That is, when he pleaſes to employ me, j 
work for him. f 

Mr At. Gen. Pray tell what you carry'd fron 
Haywood's Houſe, and who came for them. 

Hip. There were, to the beſt of my Remem. 
brance, either 7 or 8 Boxes. 

Mr At. Gen. Who came for them ? 

. Hipwell, There was one of Sir Willian py: 
kyns's Men, one Richard Evans, that was his Ser. 
vant, and one Werſtone, that was Tenant to g. 
William. 

Mr At. Gen. Well, how did they come, and what 
did they do ? | 

Hipwell. They brought a Waggon and Tuo 
Mares, 

Mr At. Gen. About what Time was it ? 

Hip. It was about nine or ten a Clock at Night, 
when they went away. 

Mr At. Gen. What Orders had you from your 
Maſter ? | | 

Hip. It was near upon ſeven a Clock, when the 


: 
Mr At. Gen. W here do you live ? [ 


borrow a Mare of at ' Idid 
ſo, and I brought the Mare I had borrowed with 
me home. 
Mr- At. Gen. 
for ? 
Hipw. I know not. 


What was that Mare borrowed 


Mr At. Cen. What Uſe was ſhe put to after- 
wards? What did you ſee more? 

Hip. Why, before the Team came (about a quar- 
ter of an Hour before) to fetch theſe Goods, my 
Maſter told me, that Sir William Parkyns's Men were 
to come to fetch ſome Bedding and other Goods, 
what they were he knew not, and he order'd me, 
when they knock'd at the Gate, to let them in; and 
I did ſo. | 

Mr At. Gen: Well Friend, did they carry aua 
any Goods, and what were they ? 

Hip. They were iu Boxes, at firſt in Three 
Boxes; and then Sir William Parkyns's Servant dis 
knock of the outſide Lining, which was a Dea! 
Board, and he drew the Nails, and took out ot 
two Boxes three Boxes apiece, and two out al 
another, to the beſt of my Remembrance 1 think 
there were eight, but I am not ſure whether thc!s 
were ſeven or eight. C 

— 4. Gen. Did they carry them away tlat 
Night: 5 

Hip. Ves, Sir William Parkyns's Man Richard and 
the Tenant carry'd them to the Waggon, ant, 
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lighted them down with a Lanthorn, according to 


's Order. 
222 When, what Day was this? 
Hip. It was Ash. wedneſday at Night. 
Mr At. Gen. Then ſet up Mr Haywood. (who was 
{worn before.) Pray give my Lord an Account, 
when Sir William Parkyns's Goods were brought to 


your Houſe, *. 
rections were given about 


my 


the careful Keeping of 


8 My Lord, about Michael mas laſt, Sir 
wiliam Parkyns's Man came to me with a Letter 
from one Mr Charnock , and the Effect of the Let- 
ter, was to deſire the Favour of me to lodge ſome 
Goods of Sir William Parkyns at my Houſe ; for 
he was taking his Servants from his Houſe, and 
he was loth to leaye his Goods 1n an empty Houſe, 
and he deſired me to let them lye at my Houſe, 
which I did. 


Mr At. Gen. How were they put up? 
Haywood. 1 think in three Cheſts pretty big 


Cheſts, nailed up and tack'd ; and there was a 
Bed, and Bedding, and a Piece of Tapeſtry or 


wo. 
n Mr At. Gen. Pray did that Letter come from Mr 
Charnock ? : 

. Haywood, Yes, Evans, Sir William Parkins's Man 
brought it rae. Be 

Mr At. Gen. Pray, Sir, how are you related 
to that Mr Charnock? What a Kin is he to 

on ? 
, H. . I married his Siſter. 

I. C. J. You took the Goods into your Cuſtody 
upon that Letter from Charnock ? 

Hayw. Yes, my Lord, 1 did. 

Mr At. Gen. Pray, will you give an Account, 
whether you were in Town before this Diſcovery, 
and had any Diſcourſe with Mr Charnock or Sir 
William Parkyns about theſe Goods? When did you 
ſee Mr Charnock afterwards ? 

Haywood, I came up to London the 16th Day, 
and I was in London the 17th, 18th, and 19th; 
I thiak thoſe three Days; and I went to ſee Mr 
Charnock at his Lodgings, but I was hardly with 
him a Quarter of an Hour: I told him Sir William 
Parkyns, had ſent ſome Goods to my Houſe, and 
| deſired to know when he would fetch them a- 
way, Says he, I can't ſay when I ſhall ſee him 
again, Said I, I ſhall have ſome Buſineſs at the 
Temple, and I will meet you at the Temple Coffee- 
Houſe. Says he, I will meet; and bring Sir Wil- 
liam Parkyns with you if you can, faid I: He came 
about eight or nine a Clock on Tueſday Morning; 
hays he, Sir William Parkyns is at my Lodgings, 
juſt a going out of Town, and would defire to 
ſe you. $0 I went up, and Sir Wiliam Parkyns 
was ready to go out of Town: I told him I had 
ſome Goods of his at my Houſe, and I deſired 
to know how he would diſpoſe of them ; what 
he would do with them : 
al he ſaid, the firſt Opportunity, or to that 

ect. 


L. CJ. When was this, what Month? 

Hqw. It was in February laſt. 

L. C. J. What Day? 
— I think it might be about the eighteenth 

L. c. J. It was you that deſired to have them ta- 
ken away, it ſeems, was it not? 

Hqw. 1 asked him when he would take them 
"may, or what he would do with them. 

% C5. And what Anſwer did he make ? 


85 vel. Iv. 


Fir William Parkyns. 


who brought them, and what Di- 


He would take them 


81 
Hayw. He ſaid he would take them away the 
firſt Opportunity, as ſoon as he could diſpoſe of 
them, or to that Effect. 

Mr At. Cen. Now when you came home, tell ns 
who came for thoſe Goods, and when ? 

Haywood, I think it was upon a Shrove-Tueſday 
that I came home, and my Wife ſaid Sir Milliam 
Parkyns had ſent for his Goods, and deſired to 
have them away, but that ſhe had made anſwer, 
I was not at home, but ſhould be at home ſoon, 
and then he might have them away. The next 
Day I came home from Litchfield Fair, about 
five or fix a Clock at Night: It was Aſhewedneſ- 
day at Night when I came home, and the Man 
came to me between ſix and ſeven, and told me 
his Maſter deſired to have the Goods away. 1 
told him he might have them when he would ; he 
ſaid he would have them away that Night. I 
told him it was an unſeaſonable Time: But ſays 
he, the Waggon is a coming, and I deſire 
you would give me leave to take them away, 
which I did: Thea he ſaid he had but two Hor- 
ſes, and he deſired me to lend him a Horſe, which 
I did, and he took the Goods, and went away with 
them; but for what he did afterwards with em, I 
know nothing at all of it. 

Mr Soll. Gen. Then ſwear Mr Wherſtone. (which 
was done.) 

Ar At. Gen. Pray Sir, do you give an Account 
when you went with Evans to Haywood's Houſe, 
and what happened. 

Whetſtone, His Man came to me 

Mr Att. Gen. Whoſe Man? 

Whetſtone. Sir William Parkyns his Man, to deſire 
me to go to Mr Haywood's to fetch ſome Goods of 
Sir William Parkyns, ſome Bedding, and ſome odd 
Things, which I did; and ſaid be, I will go the 
next Way to the Houſe, and I wili meet you before 
you can get thither ; and he did meet me half a 
Mile off the Houſe, and told me 1 muf ſtay and 
not come to the Houſe till it was Night, till it 
was later. 

L. C. J. Who told you ſo? 

Whetſtone. Sir William Parkyns's Man told me ſo ; 
ſo he went forwards to the Gate, and then came 
back, and called me to come in; then we went to 
the Houſe; and loaded the Waggon with Boxes and 
Bedding that was there. 

Mr At. Gen, How many Boxes were there? 

Whetſtone. I cannot tell whether there were ſe- 
ven or eight. 

Mr At. Gen. Whither did. you carry them? 

Whetſtone. We carried them to Sir Milliam Par- 
kyns's Houſe. 

Mr At. Gen. What was done with them? 

Whetfone. There they were put into the Ground 
by the Wall-ſide where they were found. 

Mr At. Gen. Why; was you preſent when they 
were found ? 

Mhetſtone. Yes, I ſaw them dug up. 

Mr At. Gen. Then you can give us an Account 
of them, What were they? 

Whetſtone. They were Arms. 

Mr Att. Gen. How many were there? what 
quantity ? 

Wheeſtone. Truly I cannot tell. 

Mr Baker. Where is the Conſtable Thomas Watts ? 

Watts. Here am I. (he was ſworn.) 

Mr Att. Gen. Are you the Conſtable ? 

Watts. Yes Sir, I am the Conſtable, and ſearch'd 

Sir William Parkyns's Houſe, and upon ſearching in 


the Garden I found ſome Arms there. 


M Mr 
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Mr Ait. Ga. Pray what Quantity of Arms did 
you find there? | 

Watts. Four Dozen of Swords, Thirty two Cat- 
bines, Twenty five Brace of Piſtols. 

Mr Att. Gen. What kind of Swords were they ? 

Watts, They were broad Swords, two-edged 
Swords, | 

Mr. Att. Gen: Were there any Hilts to the 
Swords? 


Watts. No, but there was a Box of Hilts that 


I ſuppoſe was prepared for them. 

Mr. Att. Gen. Where did you find them ? 

”— _ In a Border under the Wall by the Wall- 
©. 
Juryman. Did you ſee the Boxes broke open Sir? 

Watts. Yes Sir, I took them and broke them 
open my own ſelf. 

Furyman. Was Whetſtone by pray Sir when they 
were broke open ? 

Watts. He was not there by at the firſt, when 
we dug them up; but I brought them to my own 
Houſe, and there 1 broke them open and thore 
we ſaw them. 

Mr Att. Gen. Will you ask him any Queſtions 
Slr William ? 

Parkyns. No Sir. 

Mr. Sol. Gen, Then call Turton, Freeman, Fiel d- 
ing · (who were all ſworn) 

Mr. Att. Gen. Pray ſet up Mr Freeman. (which 
was done) 

Mr Att. Gen. Where do you live? 

Freeman. At the George Inn in Holbourn. 

Mr Ait. Gen. What are you? 

Freeman. I am Hoſtler there. 

Mr At. Gen. Pray do you give an Account what 
Horſes were kept there of Sir William Parkyns, 
and how many ? 

Freeman, He was a Gueſt to the Houſe all this 
laſt Summer, ſometimes more ſometimes leſs. 

Mr Att. Gen. How was it laſt Winter about 
February laſt, how many Horſes had he then ? 

Freeman. He had ſometimes Three came in, 
ſometimes Four, the moſt that ever he had was 
Five. 

Mr Att. Gen. What time was that that he had 
Five pray? 

Freeman. To my beſt Memory it was juſt the 
Week before the Diſturbance, before the Plot 
broke out. | | 

Mr. Att. Gen. Before the Proclamation you mean? 

Freeman. Yes, before the Proclamation. 


Mr Att. Gen, When was it, what Day of the 


Week was it? 

Freeman, They came in on Friday Night. 

L. C. 3. Holt. What; did five come in then? 

Freeman. Yes I think ſo. 

L. C. J. H. Who was with him? 

Freeman. I only ſaw his Groom and another 
Servant. 

Mr Att. Gen. How were they accoutred ? 

Freeman. Four with Holſters and ſmall Piſtols, 
one was a led Mare with a Portmanteau ; and in a 
Horſe-cloth wrap'd up there was one or two Pair 
of Jack Boots, and I think a Coller in one, I can- 
not tell whether there was one Bridle or two. 

Mr. Att. Gen. When did they go away? 

Freeman, On Saturday in the Afternoon. 

Mr Att. Gen. Did you obſerve any Perſons to 
come there on Saturday Morning ? 

Freeman, There were two Men that were there 
that rid out between two and three Hours; they 
rid out between Nine and Ten, and they came in 
again between Twelve and One; where they had 


The Tryal of 


ing about 14 Hands high. 


were no ſtrange Horſes, they were frequently 
there all laſt Summer; there was no new ſtrange 


8 Will. 3 
been J cannot tell, but they had rid pretty hard 
for the time they were out, for the Horſes came 
in in a Sweat. 

Mr Att. Cen. Before this time that you now 
ſpeak of, what Horſes came up can you remem. 
ber, how many Horſes came up the Week before? 

Freeman. The Week before there were ſome 
but how many I cannot remember ; they very 
rarely ſtaid above a Night. 

Mr Att. Gen. What do you know of any other 
Horſes that were left there ? 

Freeman, There were three Horſes that wete 
at our Houſe a Week, that were very good Horſes 
but I do not know whoſe Horſes they were, nor 
the Names of the Gentlemen that owned them. 
The Gentlemen that brought them in paid for the 
Horſes, only the Groom told me his Maſter Sir 
William Parkyns had ordered him to ſee the Horſes 
fed. I never received a Farthing of Sir William 
Parkyns but always of the Groom. 

Mr Arr. Gen. Pray did you obſerve any Parti. 
cular Horſe that was brought in there, a Noan 
Horſe ? 

Freeman. Yes there was one Horſe brought in. 

Mr Att. Gen. From whence did that Horſe 
come ? 

Freeman. As was told me from Montague Houſe, 

Mr Att. Gen, I believe you miſtake- the Place, 
recolle& your ſelf a little. | 

Freeman. Somerſe: Houſe, I mean, a Porter 
brought it. 

Mr Att. Gen. Are you ſure it was Somerſet 
Houſe ? 

Freeman, Les it was. 

Mr Att. Gen. Do you know one Lewis? 

Freeman. I do not know him, perhaps the Tap- 
ſter does. 

L. C. F. Holt. How many Horſes came from 
Somerſet Houſe ? | | 

Freeman, Only the Roan Gelding, and a very 
fat Man mounted him and rid out with Sir Wil- 
liam Parkyns. 

Parkyns. Pray Sir what Sort of Horſe was that 
Bay Gelding that you ſay the fat Man rid upon ? 

Freeman. I ſay he rid upon a little Roan Geld- 


Park, But the Bay Gelding how high was that ? 

Freeman. About 14 Hands high. | 
 Parkzns. There's your mighty Horſe for Service. 

Freeman, They were no great ſized Horſes 
none of them, 

Parkyns. And have not yon known theſe Horſes 
to have been mine a great while ? 

Freeman. Yes I have known them to be yours a 
good while. 

L. C. F. H. What; was the Roan Gelding Sir 
William Parkyns's ? 

Freeman. No, not the Roan but the others ; they 


Horſe but the Noas. 

L. C. J. H. Will you ask him any more Que- 
ſtions? | 

Parkins, No my Lord. 

Mr Soll. Gen. Then ſet up Mr Turton. 
was done) 3 | 

Mr Att. Gan. Pray will you give an Account 
what you know of Horſes that were ſtanding at 
the George Inn in Halbourn. | ; 

Turton, I have known Sir William Parkyns to haue 
uſed the Inn this four or five Years, ever ſince the 
Inn was built; and in laſt February he came o 
Town with three Horſes the firſt time, | 
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Mr Att. Gen. What Day of the Month was that ? 
Turton. | cannot ſay what Day of the Month, 

put it was about the Week before his laſt coming 

there, which was juſt before the Diſcovery of the 


l i Att. Gen. Do you know what Day of the 


Week it was ? 


Turton. No, truly I do not, for I keep no Ac- 


count of Horſes going in or out. The laſt time of 
his coming was with about four or five Horſes to 
the beſt of my knowledge, and that was upon 
the Friday before the Plot broke out; and then 
upon that Friday, Sir William Parkins gave order to 
his Groom to get the Horſes ready againſt Sarur- 
Morning. 
Mr Att. Gen. Did he go out with his Horſes on 


\ Surday Morning? 


Turton. He did not go out with all the Horſes 
according as he had given order; but two Gentle- 
men rid out with two of the Horſes, and ſtaid 
ont about two or three Hours and came in 
again, as if they had rid pretty hard, the Horſes 


being in a Sweat; and in the Afternoon they all 
went fairly out of Town, and gave out that they 


expected to be in Town on Sunday or Monday 
following, but they did not return; but then 
came down one Mr, Lewis, 1 know not that that 
is his Name, only when I formerly belonged to my 
Lord of Oxford, I knew him to be Gentleman of 
the Horſe to my Lord Feverſham, but I did not 
know his Name. 


Mr Att, Gen. Had you not ſeen him there be- 


fore, what time did he come ? 
Turton. | do not know that I ever ſaw him there 
before; he was on Saturday in our Yard. 
L. C. J. H. You are ask'd when Lewis came? 
Twton, The firſt time I ſee him was on Saturday, 
in the Yard asking for Sir William Parkyns. 
LC. J. H. What time on Saturday was that? 
Turton, It might be Three of the Clock in the 


Afternoon, about an Hour or thereabouts before 


dir Viliam Parkyns's Horſes went away; and asking 
for Sir William Parkyns, and he not being there, he 
returned back again; and after they were gone he 
came again, and I told him they were gone, but 
the Groom had acquainted me, and given me an 
Account, that he would be there again on Sunday 
or Monday. On Sunday in the Afternoon about 
five or ſix, Mr. Lewis came to enquire if Sir Mil- 
lam Parkyns's Horſes were come to Town; I told 
him no; and ſo he came again upon Mond 
Morning bet wixt Eight and Nine of the Clock, 
and ask d me if I heard nothing of his coming to 
Town ; I told him no, I did not hear of his com- 
ing again. | 

Mr Att. Gen. The Horſes that came up on 
Friday Night, how were they accoutred ? 

Turton. Two or three of them had Holſters; 1 
_ ſay but for Piſtols they had four or five 

e. 


Mr. At. Gen. Had they no Carbines? 
Turton, No, but only Horſe-Piſtols. 
r. At. Gen. Did you not obſerve any other 
Arms, or other Furniture? 
Turton, I did ſee a Pair or two of Jack-Boots 


that they rid in, but I did not fee any more. 


Mr. Ar. Cen. Were there any that were wrapt 
up in a Horſe-Cloth ? 

Turton, No, I did not ſee any, they were not 

ught into the Houſe. 

Mr. Cooper, Do you know what Time the Hor- 


ks were ſaddled that Day ? 


Turton. No i 
Val Iv. , I did not. 
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Parkyns. You obſerv'd, and ſaid there were two 
or three Caſes of Piſtols, did not I always ride 
with Piſtols ? | 

Turton. Yes, you ſeldom came without two or 
three Pair when you came with Servants. 

Parkyns. And as to the Jack-Boots you ſaid we 
rid in them ? | 

Turton. J ſuppoſe ſo. 

Parkyns. We alighted at Mr. John's Houſe, and 
ſo our Boots were ſent thither: And theſe were 
ſmall Horſes all of them; pray will you tell the 
Court what ſiz'd Horſes they were, was there 
ever a great Horſe among them ? 

Turton. Never a one, I believe that exceeded 
above fourteen Hands and a half, ſome under 
Fourteen. 

Mr. Sol. Gen. Did you ſee the Roan Gelding 
what Size was that? 

Turton. A ſmall Padd that might be about Thir- 
teen and a half. 

Mr. At. Gen. Did you ever ſee him come with 
ſo many Horſes before ? 

Turton. | have ſeen more at the Sword and 
Buckler, when 1 lived there; and he uſed to inn 
earns . - 

Mr. At. Gen. How many have you ſeen at the 
Sword and Buckler ? 

Turton. I have ſeen four or five at a Time, but 
this is many Years ago, Seven or Eight years ago, 
when he uſed to keep his Coach and four Horſes, 
and come up with ſeveral ſaddle Horſes with him. 

Mr. At. Gen. How long have you lived at the 
George Inn? 

urton. About two Vears. 

Mr. At. Gen. Did you obſerve any other Hors 
1es that ſtood there ? 

Turton. There were two that were pretty ſize- 
able Horſes, larger than any of Sir #/:xm's own. 

Mr. At. Gen. Whoſe were they? | 

Turton. I cannot tell. | 

Mr. At. Gen. Did any Body own them 

Turton. I don't know who owned them, there 
was one that paid for their Meat, and took them 
away. 

Mr. At. Gen. Who is that? | 

Turton. Truly, Sir, I cannot tell, I do not 
know who he was; I never ſaw him in my Life. 

Mr. Sol. Gen. Has Sir William Pari, any more 
Queſtions to ask him ? | | 

Parkyns. No, Sir. = | 

Mr. At. Gen. Then, my Lord, we ſhall call no 
more Witneſſes, unleſs he gives further Occaſion, 
we leave it here till we hear what he ſays to it. 

L. C. J. Sir Wiliam Parkyns, Mr. Attorney Ge- 
neral, and the King's Council have done; now is 
your Time to make your Defence. 

Parkyns. My Lord, I rely upon your Lordſhip 
for my Defence? for I am ignorant of theſe Pro- 
ceedings ; I rely wholly upon your Lordſhip, to 
give a true Account of them to the jury: I hope 
your Lordſhip is ſo juſt, that you will repeat 
the Evidence to the Jury as it is, and no other- 
wiſe. But J do not obſerve, that as to the Aſſaſſi- 
nation there is more than one Witneſs, and that 
is Captain Porter : There is not a Tittle more ! 
and as to that, I ſuppoſe your Lordſhip will de- 
clare to the Jury, that I was not concerned in 
it; and Captain Porter declares, I was to have no 
Hand in it, onely I was to furniſh five Horſes, 
and accidentally I was at ſome Meetings, but he 
does not declare that I was to do any Thing in 
particular, : 


M 2 L. c. J. 


— au 
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L. C. J. Ves, yes, you agreed upon the Debates 
to the ſeveral Reſolutions, of Aſſaſſinating the 
King, and faid, that it was neceſſary and fit to take 
him off. 

Parkyns. Still, that is but one Witneſs, I de- 
ny it utterly, and the Law ſays poſitively there 
ſhall be two Witneſſes. 

L. C. . Not to every Overt- Act, there is no 


Law ſays ſo. | 
Parkyns. As to the Aſſaſſination there is but 


one, no other but he; and ſo as to the Regiment 
he did not ſay that I was to raiſe a Regiment; 


but that he was told by a Gentleman that I had 
been deſired to be in the Matter, but 1 would 
not, becauſe 1 had engaged in another Buſineſs, 
about a Regiment, but this was all but hear-ſay. 

L. C. J. Yes, he ſaid you own'd you had a Re- 
giment. Beſides, it is ſaid, you own'd you had 
your Saddles, and your Troop conſiſted of old 
Soldiers. | 

Parkyns. No, Captain Porter never ſaid ſo. 

Mr. At. Gen, That was Sweet. 

L. C. J. You told Porter, you had a Regiment 
to look after. 

Parkyns. Captain Porter is here, I deſire he would 
explain himſelf. | 

L. C. J. Yes, and you told Sweet, that your 
Troop conſiſted of Old Soldiers, and that you 
had bought thirty Saddles. | 

Parkyns. My Troop, aye! But ſtill there was 
nothing of a Regiment ; nor did they ſay I had 
raiſed a Regiment, or a Troop, or was to raiſe 
a Regiment. 

Sweet. You told me your Troop conſiſted of old 
Soldiers. I did not ſay that you ſaid you had rai- 
ſed or wou'd raiſe, but it did conſiſt of Old Sol- 
diers. 

L. C. J. He ſays that which makes it plain, 


that you were to have a Troop, or had a Troop, 


conſiſting of Old Soldiers, beſides Voluntiers that 
had been Officers: and that you had bought a 


great many Saddles, thirty Saddles; and you were 


to go into Leiceſterſhire, and accordingly you did 
go, and upon your Return, you did give an Ac- 


count that all was well, and the Weſt was as well 


inclined to King James's Intereſt as the North. 


Parkyns. That I went into Leiceſterſhire, and 


met ſeveral Gentlemen, and that they were all 
well inclined; I hope that is no Evidence of 
Treaſon againſt me: Every Body ought to be well 
inclined. 

L. C. J. Aye! But they were all well diſpoſed 
or inclined to King Fames's Intereſt. 

Parkyns. He did not ſay ſo, if your Lordſhip 
pleaſes to call him again. | 

L. C. J. Call him again. 


Sweet was ſet up again. 


Mr. Sol. Gen. What did Sir Viſliam Parkyns tell 
you of his Journey into Leiceſterſhire ? 

Sweet. he ſaid he had been there and had met 
his Friends, and all was well. 

L. C. J. What did he ſay? Did he Name King 
James ? | 

Sweet. He did not Name King James to me at 
that Time. | 

L. C. 7. What was the Diſcourſe about, that 
they were all well inclined to? 

Sweet. He always named it the King's Intereſt, 
and did not name King James, but I underſtood 
it, and always took it to be King James he meant. 


Mr. Mountague, What did he ſay of the North 
and Weſt ? : E 


Sweet. He ſaid that the Weſt was as well inclineg 
to the King's Intereſt as the North. 

Mr. At. Gen. What did he ſay before he went > 

Sweet. He told me he was to go into Leiceſter. 
ſhire, to meet ſome of the King's Friends, 

Parkyns. Pray, Recolle& your ſelf, and conſider 
what you ſay. 

Sweet. He ſaid ſome Gentlemen rid as far to 
him, as he did to meet them. 

Mr. At. Gen. Was that the Time he talk'd about 
the Troop ? 

Sweet. No, that was before this Time. I can. 
not remember the particular Time; it was at 
15 own Houſe, and Captain Scudamore was with 

im. 

Mr. At. Gen, When was the Diſcourſe about 
King James's Landing ? 

Sweet. He told me that he believed now that 
King Fames wou'd land, he ſaid he had his own 
Word for it, it was about Chriſtmas. 

Mr. At. Gen. What did he ſay about Preparation 
for it ? | 

Sweet. He ſaid his own Troop was to conſiſt of 
all Old Soldiers. 

I. C5 Did he tell you he had a Troop ? 

Sweet. I ſpeak his own Words, he ſaid, my 
Troop conſiſts of all Old Soldiers. 

I. C J. Was it conſiſts, or will conſiſt, though 
I think there may be no great Matter of Diffe- 
rence in this Caſe ? | 

Parkyns. Yes, my Lord, but there is a great 
deal ſure, for will conſiſt ſhews nothing yet done, 
and all is but Words. 

L. C. J. Sweet, Anſwer to Sir William Parkyns's 
Queſtion. - 

Sweet. I tell your Lordſhip, I repeat his own 
Words, my Troop conſiſts or is compoſed of all 
Old Soldiers. 

Mr. Cowper. What did he ſay of Voluntiers ? 

Sweet. He ſaid, there were ſome Gentlemen 
that would go along with him as Voluntiers, 
that had been Old Officers. 

Mr. Comper. Pray, let me ask another Queſtion; 
when he diſcourſed of the preſent King, by what 
Name did he uſe to ſpeak of him? 

Sweet. He called him by the Name of the Prince 
of Orange. | | 

Parkyns. Pray, recollect your ſelf, Mr. Sweet, 
and think of what you ſay, ſince he was declared 
King, did I ever call him Prince of Orange ? lam 
upon my Life, and pray ſpeak nothing but the 
Truth. 

L. C. J. Conſider and Anſwer the Queſtion, 
what did he uſe to call him ? 

Sweet. Truly, my Lord, I am not poſitive as to 
that, I underſtood it ſo. I never knew that he 
allowed him to be King of England. 

Parkyns. Did you ever hear me call him Prince 
of Orange ſince he was King ? 

L. C. J. Look ye, Sir, how long have you been 
acquainted with him ? | 

Sweet. About three Years, my Lord. 

L. C. J. Well that is long ſince his Majeſty was 
declared King, have you ever heard Sir Milliam 
Parkyns call this King Prince of Orange? 

Sweet. I am not poſitive in that, but I under- 
ſtood he did not allow him to be King, 

Mr. Sol. Gen. You frequently diſcourſed with 
him about the Government it ſeems; pray what, 
did he uſe to call him. 

Sweet. 1 have heard him call him King Milliam 
and the little Gentleman, 
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g Will 3. 
m. When ever did you hear me call him 
he little Gentleman ? Mr. Sweet, pray, when you 
the ubon your Oath conſider well, and recollect 
_ elf. and don't anſwer raſhly and ſuddenly, 
you think of what you ſay. I always expreſs'd 
but ſelf, when had occaſion to ſpeak of him, 
11 called him King William, as other People uſe 
an do, 1 never uſed the Words, little Gentleman, 
— prince of Orange neither. | 
L. C. J. Did = =_ — him call him other- 
: King William | 
wiſe than 82 pauſed a while. 
I. C.F. Pray ſpeak the Truth and no more. 
sweet. 1 have heard him call him Prince of 


7 5. But you have heard him call him King 


William too? 
Mr. Sweet. Ves. 
Mr. Comper. But pray, when he Spoke of the King, 
what King did you underſtand by it? 
Sweet. 1 uſed to underſtand King James? 
Parkyns. What is that to me what he under- 
? 


I. CJ. But I would obſerve to you one Thing, 
when you came from Leiceſterſhire, you talk'd 
how well diſpoſed they were to the King's Inte- 
reſt, he ſays, he underſtood that King to be King 
James, and you ſaid the Weſt was as well diſpoſ- 
ed as the North; pray now, were you imployed 
by King William to ſee how the Geatlemen ſtood 
affected to him? | 

Parkyn. No, nor by King James neither. 

L C.F. Why then ſhould you concern your ſelf 
for the King's Friends, in the Weſt and the North ? 

Parkyns J never was in the Weſt in my Life, 
and therefore I can't tell why I ſhould tell him any 


Thing about the Weſt. 


Mr. At. Gen. Pray, Sir, when was it that Sir 
Wilian Parkyns ſpoke about the King's Landing: 

Sweet. It was about Chriſtmas, he ſaid he believ- 
ed he would land. 

Parkyns. Did I tell you poſitively it would be 
ſo then. | | 

Mr. At. Gen. He tells you he ſaid you did be- 
lere it, for you had it from his own Mouth. 

Parkyns. That ſhews it is not probable I ſhould 
tell him ſo, that J ſhould have it from his own 
Mouth, carries ſuch an Improbability with it that 
the Evidence is Felo de ſe, it deſtroys it ſelf. 

Mr, Sol. Gen. He does not ſay you had it from 
his own Mouth, but that you had his Word for 
It, and this being about Chriſtmas, long after our 
King was return'd, it could mean no other King 
bit King James, 

L. C. J. Look you, Sir William Parkyns, there is 
another Thing I would obſerve, why did you ſend 
jour Man to Kenſington to one Brown ? who is that 
brovn, and what was the Man that lodged at the 
Confeftioner's in Holbourn ? 

Parkyns. I cannot tell Who it was, I know nei- 
ther Brown nor the other Man, but I ſent my Man 
at the Requeſt of Mr. Charnock, who lodged in 
the ſame Houſe with me ; he deſired he might 
6 Upon an Errand for him to Kenſington, and I 
Urefted him to go upon ſuch an Errand, for he 
K3 formerly Mr. Charnock's Servant, and I deſi- 
ired him to go of the Errand if he requeſted it. 
Who theſe Men were 1 know not, neither of 
tem, nor any of their Buſineſs. 

* C. J. But he was bid by the Man that lodg- 
at the Confectioner's to tell his Maſter that he 
Fould ſtay within for him. 
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Parkyns That might be Mr. Charnock, for he was 
his Servant once, 

L. C. J. But he ſays he carry'd the Meſſage to 
you, and you receiv'd it. Well have you any 
more to ſay ? 

Parkyns. My Lord, I think there is but one po- 
ſitive Evidence of any one Overt-a&. 

L. C. J. Yes, what do you Think of the Deſign 
of bringing in King James, and conſulting about 
it, and aſſiſting in the Invaſion, and preparing 
a Troop, and providing Arms and Horſes, are 
not theſe Overt-Acts. Do you think your ha- 
ving a Troop of old Soldiers is no Overt-a&. 

Parkynz. There is no poſitive Proof of any 
Troop, or any Arms. 

L.C. 7. It is proved there were Arms ſent by 
you at Michaelmas laſt to Mr. Haywoods, Char- 
nock's Brother-in-Law, and theſe lay there till 
Aſb-wedneſday laſt, after your Name was in the 
Proclamation, and then they were removed in the 
Night, and buried at your Houſe, and were ta- 
ken up there, and here is an Account given what 
Arms they were, four Dozen of Swords, twenty 
five Pair of Piſtols, thirty two Carabines. 

Parkyns. Firſt it does not appear when theſe 
Arms were bought, nor for what Intent they were 
brought from Haywoods. 

L. C. J. But what Uſe had you, a private Man, 
for ſo many Arms, and then your going into Lei- 
ceſterſhire to meet ſome Gentlemen, and your 
giving an Account how they ſtood affected to the 
King's Intereſt, whether that be underſtood for 
the Intereſt of King Fames, I muſt leave to the 
Jury, ſince you give no Account that you were 
imployed by King Wiliam. 

Parkyns. My Lord, I went upon my private Oc- 
caſions, and then talk'd of News as other Peo- 
le do. , . 
: L. C. J. But when you returned back again, yo 
declared all was well, and gave an Account how 

Perſons were diſpos'd in the Weſt and North. 

Parkyns. Is there any Perſons named, or Parti- 
culars ? Can it be an Overt-a& of Treaſon for 
me to diſcover my Acquaintance ? 

L. C. J. But your going with that Deſign to en- 
gage in an Intereſt againſt the King and for the 
late King. 

Parkyns. He does not ſay diſcovered my Deſign. 
went to meet with ſome Friends of my own. 

L. C. J. Did he not tell you he was to go in- 
to Leiceſterſhire ? 

Sweet. Yes, he did ſo. 

LeCaJF. Did he tell you to what purpoſe ? 

Sweer. He ſaid he was to go to meet ſome of 
the King's Priends. 

Parkyns. Did I tell you who? 

Sweet. No. * 

L. C. F. But there was a Lord's Brother, what 
did he tell you of that? 

Sweet. he ſaid all Things were well, and the 
Weſt was as well inclined as the North. 

L. C. J. To what? 

Sweet. To the King's Intereſt. 

L. C. J. Treby. You ſpoke of a Lord's Brother 
that was concerned? | 

Sweet. He ſaid ſeveral Perſons of Quality in 
the Weſt were concerned, and a Lord's Brother 
was among them. 

Juryman. My Lord, I deſire he may be ask'd 
when he ſaid the King would land, what King 
he mean't, whether he named the late King, or 
King James. ZI | 

| I. C. J. 
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L. C. J. Well, Anſwer that? when he diſ- 
courſed to yon of the King's Landing, did he 
name the late King James? or did he ſay the late 
King Fames ? : | 

Juryman Was he mentioned in the Diſcourſe ? 

Sweet. He never uſed to mention King Fames 
to me, bur only the King, which I underſtood 
always of King James. : 

Mr. At. Gen. Pray what Time was it that he 
ſpoke of the King's Landing ? 

Sweet. It was about Chriſtmas. 

Mr. Att. Gen. Therefore no other King could 
be meant but King James, for there was no other 


King to land at that Time; and he ſaid he had 


the King's Word for it. I ſuppoſe he can't pre- 
tend he had King William's Word for it. 
Parkyns. 1 hope, to talk of the King's landing 


is no Treaſon; it is but Words: If I tell an idle 


Story of what I think may come to paſs, ſhall that 
be reckoned Treaſon ? Then for him to ſay, I 
had it from the King's own Mouth, it is impoſſi- 
ble to be true, and is no Overt- Act, being only 
Words, and cannot be reputed Treaſon. And 
then as to the other two Parts of the Charge, 
the Conſultations with my Lord of Ailesbury, and 
thoſe other Perſons, there is but one Witneſs ; 
no Body but Porter; neither is there any more 
but he for the Aſſaſſination; his Evidence is but 
a ſingle Proof, and there ought to be two poſi- 
tive Witneſſes, by the Law, to esch Overt- 
AR. | 

L. C. J. Holt. No: There ought to be two 
Witneſſes to each Species of Treaſon, that's all. 

Par byns. There ought to be two Witneſſes to 
both theſe Parts of the Treaſon. 

I. C. J. Holt. | muſt tell you, Sir William Par- 
kyns, if any Perſon does deſign and contrive that 
the Realm ſhould be invaded, or the King depo- 
ſed; and another ſet upon the Throne, That con- 


ſpiring to invade the Realm, or depoſe the King, 


are Overt-Acts of High Treaſon, within the 
Statute of 25 Ed. 3. and the ſame Species of 
Treaſon as deſigning to aſſaſſinate him is. It is 
compaſſing, deſigning, imagining his Death and 
Deſtruction. Now the Queſtion is, Whether 
there is not another Witneſs, befides Capt. Por- 
ter, to prove another Overt- act of this Deſign. 

Parkyns. I don't find there is; for all the Reſt 
is only Diſcourſe. 

L. C. J. Holt. Yes: For what, do you think pro- 
viding Arms for that Purpoſe, is only Diſ- 
courſe ? 9 

| —_— Te Witneſſes don't ſay, ford what 
Purpoſe the Arms were bought. 
L. C. J. H. Nor do you tell us of any other 


. Purpoſe. ; 


 Parkyns. My Lord, it does not appear when 
they were bought. : | 

L. C. J. Holt. Ay, but what Occaſion had you 
for ſach a Quantity of Arms ? 

Parkyns. My Lord, I did not buy them after all. 
I found them. If I had had liberty to have ſent 
down for Witneſſes, I could have proved that 


| theſe Arms were in Boxes all ruſty in my Hoaſe, 


when I firſt came to it. 
L. C. J. Holt. Ay: But why were they buried, 


juſt at the Time when the Plot was broke out, 


and the whole Deſign diſcovered ? 
Parkyns. I can't tell, my Lord, how to help it, 
if they will make an il] Interpretation. | 
L. C. J. Holt. What Interpretation would you 
have us make? KA. 
Parkyns, My Lord, it is very eaſy to imagine, 
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People don't care to be found with Arms at ſuch 
a Time; but, however, the Having of Arms i 
no Treaſon. They are as much a Commodity as 
any Thing elſe. 

Mr. Att. Gen. And then the Horſes comin 
to Town juſt at ſuch a Time, and the Saddles, 5 

Parkyns. I have not bought a Horſe this tuo 
Years, and I travelled in no other Manner than | 
uſed to do. So the Groom tells ye, I uſed to come 
to Town with three or four Horſes always. Ine. 
ver kept leſs than fix or ſeven Horſes this twen. 
ty Years; ſometimes a great many more; ang 
they were very little Horſes, Padds, no way ft 
for the Service they are preſumed to be for. 

L. C. J. Holt. Have you any Thing more tg 
ſay, Sir? | 

Parkyns. J hope, my Lord, as to the Aſſaſſina- 
tion I am clear: Perhaps the World may ima- 
gine, I have had ſome Inclinations to King James; 
Service, and perhaps they may not think amiſ; : 
but I never did any Thing, nor had an Opportu- 
nity to do. 

L. C. F. Holt. God be thanked you had no Op- 
portunity. | 

Parkyns. And I hope my Life ſhall not be ta- 
ken away without Proof; I hope it will be ra- 
ther thought, that every one ſhould he taken to 
be innocent; and it would better pleaſe the 
King, that I ſhould be acquitted, than to let 
me be found guilty upon flight Grounds, and 
— S of which little or nothing can be 
made. 

L. C. J. Holt. No queſtion of it: It will pleaſe 
the King, and every Body elſe, that you ſhould be 
found Innocent. 

Parkyns. Then, I hope, my Lord, you will not 
ſtrain the Law to take away my Life; according 
to the Rule, That it is better five guilty Men 
ſhould eſcape, than one innocent Man ſuffer : For 
the Blood of a Man may lie upon every Body, if 
it be cauſeleſly ſhed; and it is very ſevere to 
ſtrain the Law to take away any Man's Life. 

L. C. J. Holt. Look ye, Sir William Parkyns, | 
muſt tell you, you may be under a very great 
Miſtake : You may think it neceſſary to have two 
Witneſſes to every Overt-at, but that is not ſo; 
for if there be one Witneſs to one Overt- Ad, 
and another Witneſs to another Overt-A of the 


ſame Species of Treaſon, that is all that the 


Law requires. 

Parkyns. Here are two Species of Treaſon, le- 
vying War is one Species, and Aſſaſſination is an- 
other. | 

L. C. J. Holt. Your Deſign was, originally; 


the Reſtoring of King James, and in order to that 


the Dethroning of King William. | | 

Parkyns. That appears but by one Witnehs, 
which is not according to Law, which requires 
two. 

L. C. J. Holt. One Way of eff. &ting your Deſign 
was by Aſſaſſination, the other by Invaſion, ot 
by Force. 

Parkyns. Still, my Lord, here is the ſame Wit. 
neſs, and that is but one. | 

L. C. F. Holt. Ves, there are two. 

Parkyns. None but Capt. Porter. | 

L. C. J. Holt. What, not as to the Reſtoring of 
King James, which tends to the Dethronle 
King William? | 

Parkyns. In what Particulars, my Lord? 

L. C. 3. Holt. Your providing Arms, and go. 
ing to Leiceſterſhire, and ſending Charnock, on that 


Errand into France. As to the Aſfſinarion, 4 
| 2 
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there is but one poſitive Witneſs, beſides 
ircumſtances, which have their Weight; 


to the other, you ſaid the King would 


deed) 
other C 


But you ſaid you had his Word for it. 
54 Does not that anſwer ir ſelf, my 


js it poſſible it ſhould be true, that I who 
| -_ 2 ſhould have the Word of one 


h a Diſtance beyond Sea? 
ho 51 then your Buy ing of Saddles, for 


| ſe were they ? | 
what e My Lord, does he ſay it was in order to 


+? Jam ſure he does not, and I hope I ſhall not 


be preſumed out of my Life. 


L. C J. When you talkt of the King's Land- 
za and ſaid, you had his Word for it; you 
— ſaid, your Troop was made up of old 
Soldiers, beſides Voluntiers that had been Offi- 
A Still there is nothing done; he does not ſay 
there was one Man raiſed. | | : 

I. CJ. And your going into Leicefterſh:re up- 
on ſuch an Errand, as you told him you went 
115 s, Well, my Lord, I muſt leave it to 
your Lerddip 1 hope you will conſider well 
gf F, We muſt do that which is right between 
the King and his Subjects. 

Par. And, 1 hope, my Lord, the Converſion of 
Snbjeas is more acceptable than the Deſtruction of 
them ; and the Government 1s more concern'd to 
fave the Innocent, than to ſtretch the Law to pu- 

ih the Guilty. 

_—_ TI wil be more acceptable, and indeed 
the King and Kingdom are very much concerned 
ia this Matter, and at this Time, Sir Milliam; and 
the Government ought to take Care to preſerve 
it ſelf, Have you any more to ſay, Sir, if you have 
pray ſpeak it ? | m6 . 

Parkyrs, 1 have no more. I ſubmit it to your 
Lordſhip: I think there is but one Witneſs, and 
all the other is but Conjecture and Nonſenſe ; and 
one Witneſs is not ſufficient, by the Law of En- 
gland, for by the Statute there muſt be two. 

I. C. J. I have told you my Opinion. 

Par. Beſides, your Lordſhip has known me this 
many Years, and you know that my Education 
was not to War, and Fighting, but the Gown ; 
and your Lordſhip knows how peaceably 1 have 
lived, 

L. C. J. J have known you heretofore, Sir Mil- 
an, while you kept your Profeſſion aud your 
Gown, 

Parkyns. And now in my old Age, my Lord, I 
m grown lame, and have loſt the Uſe of my 
Hands with the Gout, and ſcarce able almoſt 
to go on my Feet. Therefore it cannot in Rea- 
ſon be thought probable, that I ſhould engage in 
ſuch a Buſineſs as this ; and therefore I hope 
you will interpret all Things in a milder Senſe, 
in Favour of Life, rather than for the Deſtruction 
4 and the Ruine of a Man's Fortune and Fa- 
2 J. = 

L.C.F. I tell you, You have had my Opinion 
concerning the Number of Witneſſes. I ſuppoſe 
my Lord and Brother will declare theirs. 

L. C. J. Treby. My Lord Chief Juſtice, it ſeems, 
does pleaſe to have us deliver our Opinions; 1 
think we ought to be very tender in a Caſe of 
blood: I think the Life of Sir Miliam Parkyns 1s 
ir Stake, and we ought to be careful that he have 


Sir William Parkyns. 
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no Wrong done him. But I think in the Caſes of 
Treaſon, eſpecially of this Nature, the Life of the 
King, and the Lives of all the innocent People 
of the Kingdom are alſo at Stake; and we muſt 
be indifferent in this Caſe, and by the Grace of 
God we will be ſo. The Queſtion that Sir Mil- 
liam Parkyns propoſes, is, Whether there are two 
Witneſſes upon this Evidence, to this Matter of 
which he is indicted, which is, the Compaſſiag and 
Imagining theKing's Death. One Witneſs, at leaſt, 
does poſitively prove, That you Sir IV;liam Par- 
Hus did agree to the Deſign of Affaſſinating the 
King's Perſon, and promiſe to provide and contri- 
bute Horſes and Arms to that Purpoſe. Now 
ſuppoſe this is prov'd but by one Witneſs, and the 
Evidence had gone no farther, then your Obje- 
tion would have had a very good Ground, that 
this could not be a legal Proof of Treaſon ; but 
I muſt tell you, That this Treaſon of Compaſ- 
ſing and Imagining the King's Death may be 
made evident by other Overt Acts, beſides that 
of Aſſaſſination : To conſpire with a Foreign 
Prince, to invade the Realm, to provide Arms, 
to join with Invaders, and to make an Inſurrection 
againſt the King, theſe are Overt Acts of imagining 
the King's Death. For it cannot be ſuppoſed, bur 
that he that would have an Invaſion and an Inſur- 
reaion againſt the King's Perſon, does intend the 
Deſtruction of the King; he that would take away 
all his Defence, which he might have by the Aſ- 
ſiſtance of his Subjects, and leave him expoſed to 
his mortal Enemies, cannot but be preſumed to 
deſign the King's Ruine and Murder. Therefore, 
Sir Willem, ſuch Things being in their Nature a 
Compaſſing and Imagining the King's Death; 
your Providing Arms and a Troop are Eviden- 
ces and Overt Acts of this Treaſon ; and fo 
will your Going up and down and Meeting Peo- 
ple in order to riſe, if that were your Buſineſs 
in Leiceſterſhire, &c. as it ſeems by the Evidence 
it was. 

Parkins. But that is not ſaid, my Lord, I hum- 
bly beg your Pardon for interrupting you; it is 
not ſaid, That 1 met them to riſe, by no Evi- 
dence whatſoever ; and therefore, pray my Lord, 
do not inforce it beyond what the Evidence has 
proved; he ſaid, I went to meet my Friends: 
Was there any Thing ſaid, it was in Order to a 
Riſing ? | 

L. C. J. Treby. I think you miſtake your own 
Words, as you ſpoke them to the Witneſs, if 1 
did take them, as I think I did, right, for they 
were ſeveral Times repeated, I will do you no 
wrong, Sir William, I aſſure you. You went in- 
to Leiceſterſhire, and you ſay, It was to meet your 
Friends, the Witneſs ſays, It was to meet the 
King's Friends; by the King, it is very plain, 
you meant not King Milliam, but King James; 
for you ſpoke before of the King's Landing, which 
was at Chriſtmas laſt, when every Body knows 
King William was in England. Theſe coupled toge- 
ther 

Parkins. I beg your Pardon, my Lord; thoſe 
two Things are not both to be join'd together, 
the Diſcourſe of the King's Landing was at Chriſt- 
mas, as he ſays, the other Thing, my Journey in- 
to Leiceſterſhire was a Month afterwards, and 
therefore they cannot be coupled together. 

L. C. J. Treby. The Coupling of them, that I 
meant, was only to ſhew who was underſtood to 
be ſpoken of by you, when you named the King ; 
ſo the Queſtion is, Whether you did not mean 
the ſame Perſon in January that you meant in 
N N ; December 


—— 
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December, by the Word King, cſpecially ſince as 
a Diſcovery you had made, you ſaid farther, that 
the Weſt was as well inclined to the King's Intereſt 
as the North, and a Lord's Brother was concerned 


in it. If by the King, you had meant King 


William; how impertinent and inſenſible had been 
all this Diſcourſe, that the Weſt was as well in- 
clined as the North, and that a Lord's Brother was 
concerned in it ; concerned in what ? In being in- 
clined to King William ;, to what Purpoſe could that 
be faid ? 

Parkyns. It may as well be interpreted that Way 
as the other. 

L. C. J. Treby. I muſt leave that to the jury. 
And 1 confeſs, if there was not ſomewhat more 
in the Caſe, you might the better argue upon 
this, as to the Interpretation. But laying aſide the 
Conſideration of your Riding into Lezceſterſhire, 
&c. here is this providing of Arms, proved by 
Four or Five Witneſſes, and the ſerving of them in 
that Manner ; and there is no Account given by 
you, that they were provided for the Service of 


the Government, or that you were employed ſo 


to do. Certainly it is not lawful to provide 
Arms, eſpecially for a whole be v4 bo as for ought 
I perceive here was, though indeed I am not 


skilful enough in thoſe Buſineſſes, 'to know how 


many make up a Troop ; but it's plain here was 
an Inſurrection intended, when the Invaſion was 
made; and that is an Evidence, that theſe Arms 
were to be employ'd upon that Account, for no 
other Uſe was to be made of them, nor is preten- 
ded. If you had found thoſe Arms in your Houſe 
(as you ſay) it had been your Duty to have deli- 
ver d them up, or diſpoſed of them to the Uſe 
and Service of the Government, which Service 
too, could only be when you had a Commiſſion 
from the Government, and not of your own Head. 
And then, beſides all this, you acknowledg'd that 
you had a Troop of old Soldiers 

Parkins. It is but lidingly that, for he only 
tells you, that a Troop would be compoſed of 
old Soldiers. 

L. C. J. Treby. How can that be? when he ſays, 
he repeats your own Words, My Troop conſiſts 
of old Soldiers; can any Body ſay, that his 
Troop conſiſts of old Soldiers, without having a 
Troop. 

— "I, Pray, Mr Sweet ſpeak, my Life is at 
ſtake, Did I ſay to you, it did conſiſt, or it was to 
conſiſt ? recolle& your ſelf, and conſider well be- 
fore you ſpeak. 

L. C. J. What was it that he did fay ? it did 
conſiſt, or it would conſiſt. 

Sweet, He ſaid, his Troop was compoſed all of 
old Soldiers. 

Parkyns, But does it appear by any Evidence, 
that 1 had a Troop; if I had, who were they? 


none of theſe Men do appear. Does this Troop 


conſiſt of Men in the Air ? that I ſhould liſt Men 
that are all in Nubibus, and not one of them to 
be known. Suppoſe I ſhould tell him a Lie or 
make ſome Brags, is this Treaſon? here is no Per- 
ſon proved to be liſted or named. 

I. C. 7. But Arms were found in your Houſe for 
a Troop. 

Parkyns, But where they were bought, and when 
they were bought, and made ready, it does not 
appear; and I affirm to your Lordſhip, if you 
wonld give me but one Day's Time, I would 
prove, that they were at my Houſe in Warwick- 
fire, when I firſt came down thither, which is 


8 Will 3 
two Years ago. And I'll fully make it out 

your Satisfaction, or I'll be crucify'd, or any Thie 
io the World. I can prove it by a great mn, * 
Witneſſes, by my Friends, and all the Seryants th 
belonged to me, they were there long before th 
Diſcourſe was had or thought of. q 

Mr Juſtice Rokeby, If your Lordſhip expects th 

I ſhould deliver my Opinion, I am ready to do y 
As to this Matter of Law that Sir Milliam ph, 
has propoſed, he ſays, There are not two Wir 
neſſes to the ſame Overt Act, and therefore 10 
Evidence of Treaſon ; truly, I take it, and aly; ; 
did, that the Law is, there need not be two WI. 
neſſes to the ſame Overt Act; but if there be tuo 
Witneſſes, one whereof ſpeaks to one Overt Ag 
and another to another Overt Act of the ſane 
Species of Treaſon, theſe are two Witneſſes with. 
in the Law, Now | think, there are two Oxert 
Acts in the Indicment of this Treaſon, Th, 
Treaſon is Compaſſing the Death of the King; 
the Overt Aas are firſt, the particular Deſign o 
the Aſſaſſination upon his Perſon, and the other 
is, the Bringing in of a foreign Force, and Prepa- 
ring Horſes and Arms to meet that foreign Force 
here: All this to the ſame Intent and Purpoſe 
the Compaſſing and Imagining the King's Death, 
Now beſides that of the Aſſaſſination, there area 
great many Witneſſes that prove there were Arms 
prepared; for there were found a great Quantity 
when they opened the Boxes, which Boxes, it i; 
plain, he himfelf ſent down to Haywood's Houſe: 
For though Charnock writ a Letter, yet it was by 
his Direction, as he own'd to Haywood, when he 
was here in Town, And then his Servant fetched 
them away from this Place, and this I take to be 
another Overt Act, and proved by ſeveral Wit- 
neſſes. Sir William Parkyns ſpeaks of his being a 
Gown-Man, but I do not know what a Gown- 


Man has to do with ſuch a Quantity of Arms. 


Parkyns, If you will give me Leave to ſend for 
ſome People, 1 will demonſtrate it to you as clear 
as the Sun, that they were in the Houſe two Years 
ago, when I came firſt thither. 

Mr Juſtice KRokeby, There were Preparations tuo 
Years ago, it appears, for the Deſtruction of the 
King and Kingdom, however the Men that were 
accuſed of it, had the Luck to eſcape and be ac- 
quitted. | 

Parkyns, My Lord, I hope I ſhall not be inter- 

3 of my Life, I deſire the Statute may 

read. | | 
"_ Rokeby, What Statute do you mean. 
Park. The 25 of Edw. 3. and the new Statute too, 
let them both be read to the Jury, that they may 


conſider of it. 


The Statute of the 25 of Edward 3. was read. 

Parkyns, There is nothing of two Witnelles 
there. | 

L. C. J. No, but there is another Statute of the 
5th Edw. 6. Cap. 11. that may be more for your 
Adyantage, Will you have that read ? 

Park, Yes, if you pleaſe, | know there is another 
Statute that does direct it, and I expected to have 
found it in this Statute. 

cl. of Ar. This is an Act made in the 5th and 6th 
Years of King Edw. 6th. 

The Statute was read to theſe Words, Unlels 
without Trial he ſhall confeſs the ſame. 


Park. There's enough. 
L. C. J. You have heard the Statute read, would 
you infer any Thing from it ? | 
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and here is but one. 
_ J. There are [WO Witneſſes, 


= Not direct to the ſame Thing. 


I. C. J. I ſhall leave it to the Jury, whether 
this Evidence does not prove an Overt Act, to de- 
monſtrate a Deſign againſt the King; if the De- 
5 1 be to depoſe him, and that 's manifeſted by 
— Overt-Acts, undoubtedly that is Treaſon 
wirhin the Statute of 25 of Edm. 3. 

Park. That I agree, but yet there muſt be two 

itneſſes of it. 
ney Suppoſe Dethroning the King be the 
main Deſign that ſtrikes at his Life, and you re- 
ſolve it ſhall be done one Way or other. One 
Way by Aſſaſſination, the other by Inſurrection; 
or by Invaſion and Joining with a foreign Army. 

Par. My Lord, I conceive there ought to be two 
Witneſſes for each. 

I. C. J. No, no; for that very laſt Act that is 
to take Effect in a few Days, declares it is ſuffici- 
ent, if there be one to one Overt Act, and ano- 
ther to another; but ſtil] it muſt be of the ſame 
Head or Species of Treaſon ; and Depoſing the 
King and Aſſaſſinating of him, and Preparing to 
raiſe an Army againſt him, or to excite an Inva- 
fon, are but one fort of Treaſon. 

Par. It may be ſo, if they were Overt Acts of one 
ſort of Treaſon; but Riſing in Arms, and A ſſaſſinati- 
on are as different Things as can be in the World, 
and therefore there ought to be two Witneſſes to 
each of them. SS Pn 

Mr J.Rokeby, That which I deliver'd as myOpini- 
on was, that one Witneſs proving one Overt Act, 
and another Witneſs proving another Overt Act of 
the ſame ſort of Treaſon are two good Witneſſes, 
according as the Law requires. And 1 am the more 
fully confirm'd in it, by the Clauſe that is in this new 
Atof Parliament, made for Tryals in Caſesof Trea- 
ſon, That a Man ſhall not be convicted of Treaſon, 
but by and upon the Oaths and Teſtimony of two 
lawful Witneſſes, either both of them to the ſame 
Orert Act, or one of them to one, and the other of 
them to another Overt Act of the ſame Treaſon. 

Park. Of the ſame Treaſon, aye. 5 

Mr Juſt. Rokeby. And here it is the Imagining 
the Death of the King, that is the Treaſon. 

Par. Then you may fay every Thing elſe is fo ; 
but if you pleaſe to let thewhole Statute be read. 

L. C. J. You ſhall have it read if you will; but 
this is all that is in it concerning this Matter. 
Now a Deſign to depoſe the King, which is mani- 
teſted by ſome Overt AQ, is an Overt Act to prove 
the Deſign of the Death of the King. 

Par. Then it muſt he manifeſt, and not by Inter- 
pretation; and all theſe Things are by Interpreta- 
tion, except it be what Porter ſwears, 

L. C. J. If by Overt Act it be proved, that you 
deſgned his Depoſition, that is an Overt Act to 
prove your Deſign of his Death. 

Par. They are very different Things, Death and 
Depoſitions. We have ſeen a King depoſed, and 
yet he is alive. . 

L. C. J. Treby. I am ſure we have ſeen a King 
agreed to be aſlaſſinated, and yet, God be thanked, 
he is ſtill alive. a 

L c. J. It is not the Succeeding in the Deſign, 
but the Deſign it ſelf that is the Treaſon. God 
forbid that it ſhould have ↄucceſs to make it Treaſon, 

L. C. J. Treby. But whenever People will agree 
together to bring in foreign Forces, or to prepare 


Jen and Arms againſt the King that is in Poſſeſ- 


lon, this is reckoned an Overt Act of a Deſign 
4z2nſt his Life, and has always been reckoned ſo 


Sir William Parkyns. 


, 1 infer that there ought to be two Wit- 
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by my Lord Chief Juſtice Hales, my Lord Chief 
Juſtice Coke, and by all thoſe Men that have been 
reputed the moſt tender in Caſes of this Nature. 
For any Act that expreſſes an Intent of Dethro- 
ning the King, by means of an Invaſion by a fo- 
reign Force, and an Inſurrection againſt the King, is 
a proper. Proof of a Deſiga of his Deſtruction; and 
if not, then Agreeing to ſhoot him is not an Overt 
Act. Men may ſay alſo, that there need be actual 
Shooting to make out the Overt Act in that Caſe. 

Park, If your Lordſhip pleaſes to have the Act 
read, I ſhall ſubmit to your Lordſhip's Judgment. 

L. C. J. Let it be read. 

Parkyns, If you pleaſe to read the Act, the Pre- 
amble of it. 

Cl. of Ar. This is an Act made in the 7th Year 
of our Sovereign Lord the King: Is that the Ac? 
It is an Act for Regulating of Tryals in Caſes of 
High Treaſon, and Miſpriſion of Treaſon. ls that 
the Act? 

Par. Yes, yes. ( The Alt was read.) 

Mr J. Rokeby. I believe if you look into the great 
Caſe in Parliament, the Caſe of my Lord Srafferd, 
you'll find it was declared for Law, that oneWitneſs 
to one Overt Act, and another Witneſs to another 
Overt Act of the ſame Treaſon, they were two 
Witneſſes within the Law, and this was a ſolemn 
Reſolution in Parliament in the Houſe of Lords. 

Park. I believe it has been done; but here is a 
beneficial Law made, which if my Tryal had been 
put off a few Days, I ſhould have had the Benefit of it. 

L. C. J. It would have been the ſame Thing as to 
this Matter, for this AQ declares the very ſame 
Thing, as to the two Witneſſes. 

Par. And then, my Lord, I could have had Wit- 
neſſes to have taken off a great Part of this Evi- 
dence, and the Law comes to take Effect within 
one Day, and it turns here upon this Matter of 
Sweet, who is not a good Evidence; for it is ma- 
niteſt he has contradicted himſelf, and it is ma- 
nifeſt he has ſworn what cannot be true. 

L. C. J. Wherein ? 

Par. That 1 ſhould ſay the King would land here, 
for I had his Word for it. 

Mr Juſt. Rokeby. You might have his Word, and 
not delivered by his own Mouth; there are other 
Ways to convey a Man's Word beſides Speaking. 

Park. But then we don't call it his Word, that's 
Hearſay. 

Mr Juſt. Rokeby. If a Man write his Note that 
he will do ſuch a Thing, we may very well ſay, we 
have his Word for it. 

L. C. J. It is not impoſſible but that you might 


ſpeak with him. 


Par. It is impoſſible I ſhould ſpeak from hence to 
France. 

L. C. J. You might have been over with him, I 
believe a great many others have, and it's proved 
Mr Charnock went over. 

Mr J. Rokeby. If any Man ſhould have ſaid at the 
latter End of the laſt Month, I believe that there 
was an Aſſaſſination intended againſt the King, 
becauſe I have his Word for it, merely from read- 
ing his Speech to the Parliament, wherein. he af- 
firms that he had ſeyeral Proofs of it, that had 
been a proper Expreſſion, though he did not hear 
the King ſpeak it. 

Par. Yes, if he had the Speech to produce. 

Mr J. Rokeby. Then if it come by Letter or Meſ- 
ſage or common Fame, he might ſend you Word 
by a particular Meſlenger. 

Par. Yes, if there was any ſuch Authority as that 
it were true. But he has manifeſtly contradicted 
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himſelf,and Capt. Porter ſwears for his own Life, and! 
muſt leave it to you, whether they are to be believed. 

Mr J. Rokeby. Capt. Porter's Teſtimony has been 
ſufficiently confirm'd by the Acknowledgment of 
dying Perſons. | : 

I. C. J. Well, have you any more to ſay, Sir 
William Parkyns ? 

Parkyns. No, my Lord, I ſubmit it to your Lord- 
ſhip's Direction. : | 

TL. C. J. Then what ſay you to it, Mr Attorney 
or Mr Sollicitor ? | 

Mr Sol. Gen. May it pleaſe your Lordſhip, and 
you Gentlemen of the Jury, I am of Council for 
the King in this Matter, and it is my Turn to ſum 
up the Evidence againſt the Priſoner at the Bar : 
He ſtands indicted for Compaſſing the Death of 
the King, for Deſigning to depoſe the King, for 
Promoting a foreign Invaſion, for Intending an 
Inſurre&ion here at home, and for Aiding and 
Abetting the King's Enemies, and for Doing what 
he could to procure the Subjection of his own 
Country to Foreigners and Strangers. 

Gentlemen, ſome of theſe Crimes run into one 
another; Deſigning the Death of the King by Aſ- 
ſaſſination, and Deſigning to depoſe the King, 
amount to one and the ſame Thing, with Com- 
paſſing and Imagining the Death of the King. 

My Lords, the Judges have given you their Opi- 
nion in that Point of Law, and I think it is agreeable 
to all the Reſolutions that have been ſince the Ma- 
king of the Statute of 25 of Edu. zd. I think 
that it has been explained fo in the Time of Ri- 
chard the Second ; but this I am ſure of, that it 
was ſo reſoly'd in the Time of Harry the Fourth, 
when there was a Deſign to ſet up Richard the Se- 
cond again, and it was adjudged to be High 
Treaſon in Compaſſing and Imagining the Death 
of the King. For Depoſing the King, is Deſtroy- 
ing him in his politick Capacity, as much as Aſ- 
ſaſſination and Murdering of him is Deſtroying him 
in his natural Capacity, and the Conſpirators in 
ſach Caſes know what the great End is they aim 
at, to ſubꝭ t the Government as it is eſtabliſhed 
by Law, whereby every Man enjoys his own Pro- 
perty, and the Freedom of his Perſon, and thoſe 
That will be quiet may have their Liberty and 
Property preſerved entire to them ; but ſome Peo- 
ple are ſo very impatient of ſubmitting to the Law, 
that they cannot be content to be in Servitude 
themſelves, but they muſt needs do all they can, 
to bring it upon their Fellow-Subje&s. And it 
were yery well if that thoſe who are in Love with 
Slayery, would but go to ſome other Places, where 
they may have enough of it, and not bring it u 
on thoſe who are ſo little deſirous of ſuch a Thing, 
as we are, and I hope always ſhall be. 

Gentlemen, to prove Sir William Parkyns guilty 
of this Treaſon, whereof he ſtands indicted, we 
have produced ſeveral Witneſſes z and firſt there 
is Mr Porter, and he tells you Sir William Parkyns 
told him he had ſeen a Commiſſion from K. James, 
written with his own Hand, for making War againſt 
the Perſon of K. William. 

Parkyns. Sir, I beg your Pardon for interrupting 
you, but there was not one Word of that ſaid, 
here is Mr Porter, pray ask him, if ever I ſaw a 
Commiſſion from King James. 

L. C. J. Porter did ſay ſo, if I remember any 
Thing Porter ſaid, you told him you had read the 
Commiſſion, and it was written with his own Hand. 

Par. All that I heard of it was, that when I was 
deſired to make one in the A ſſaſſination, I refuſed it 
becauſe I ſaid I was buſy about the Matter of my 
Regiment, | „ 
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Mr Att. Gen, Pray call Porter again. (Cant. Por- 


ter came in.) | 


Mr Sol. Gen. Pray Capt. Porter, will you give the 
Court and the Jury an Account what you heard Sir 
William Parkyns ſay about the Commiſſion that cane 
from King James? | 

Capt. Porter. I ask'd Mr Charnock why ! might 
not ſee the Commiſſion, and he told me he bad 
never ſeen it himſelf, but Sir William Parkyns had 
I did ask Sir William Parkyns, whether he had ſec 
it, and he told me he did ſee it, and read it, and 
it was to raiſe War againſt the Perſon of the Prince 
of Orange, 

Mr At. Cen. Whoſe Hand was in it, did he ſay 

Capt. P. It was written with K. James's own Hand. 

Par. This was my Miſtake, 1 thought he had 
ſaid I told him I had a Commiſſion for a Regiment. 

Mr Mountague. Did he give any Reaſon, why it 
was written with King James's own Hand. 

Capt. Porter. We uſed to ſay amongſt our ſelyes 
it was, becauſe he would not truſt any of his Mini- 
ſters with it. 

Mr. Sol. Gen. 1 would not do Sir William Parkyns 
any wrong, but only ſum up what is material 
in the Evidence given againſt him. I rememher 
very well Mr. Porter ſaid, Mr. Charnock, told him 
Sir William Parkyns had ſeen the Commiſſion, but 
I would not offer that as Evidence againſt the 
Priſoner what another told him, but he ſays be- 
ſides that Sir William Parkyns told him himſelf, 
that he had ſeen it, and that it was written with 
King James's own Hand. He ſays that they had 
ſeveral Meetings together, Sir William Far ys 
and a great many others; and he names the Pla- 
ces, the Naggs-Head in Cyvent- Garden, the Sun Ta- 
vern in the Nrand, and the Globe Tavern in Hatton- 
Garden; he tells you particularly, that it was 
agreed that King (who was executed) and Xnight- 
ley, and himſelf ſhould go and view a Place that 
ſhould be proper for the Aſſaſſination, and to give 
a Report to the Priſoner, and the Reſt of the 
Conſpirators, what they thought the moſt proper 
Place; and that accordingly they did view the 
Place, and came home at Night, and met the 
Company, whereof Sir William Parkyns was one; 
and they gave an Account how the Place was 
viewed, and which was thought moſt proper, and 
then all the Company agreed to it. He fays in- 
deed, that Sir William Parkyns was not one that 
was to execute it in his own Perſon, but one Su. 
damore was to be the Man imployed by him, and 
he did ſay it was a Thing that was very neceſſa- 
ry to be done, and would facilitate the Introdudi- 
on of King James, and the bringing him back 
again: And there is likewiſe this concurring Ei- 
dence of Mr. Porter's with what J ſhall obſerve by 
and by, that Sir William Parkyns was to procure 
five Horſes, three whereof he was to mount him- 
ſelf, and two he was to ſend Captain Porter t0 
mount, and if there were further Occaſion he could 
procure more from Mr. Lewis, Gentleman of the 
Horſe to my Lord Feverſham, and accordingly we 
have produced to you two Witneſſes, Freeman and 
Turton, the one a Tapſter, the other an Hoſtler 
that lived at the George [nn in Holbourn, who give 
you an Account that upon Friday before the fir 
Day that was deſigned for the Allaſſination, there 
did come three Horſes to Town, for Sir William 
Parkyns, but it being put off upon the Diſappoint- 


ment, they were ſent out of Town again. Up. 


on the Friday afterwards, the Day before the Dif 
covery, then there were four Horſes brought to 
Town, and a 5th was of Mr. Lewe which Was 
a Roan Gelding. | Parkyni- 
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Parkyns. Pray, Sir, will you pleaſe to obſerve 
what Sort of Horſes they were; and particularly 
the Heighth of them, that it may be known how 
at they were for this Buſineſs, 
7 Mr. Sol. Gen. | will do you no wrong Sir William 
if] can help It. The Jury have heard the Evi- 
dence; and by and by they will hear my Lords 
Directions: But they do ſay there were 4 brought 
to Town, and a 5th was ſent, a Roan Gelding ; 
grſt the Witneſs ſaid the Horſe came from Moun- 
tague Houſe, but then preſently he recolſected him- 
felf, and acknowledged the Miſtake ; and after- 
wards aid it was from Somerſer Houſe. So there 


were the 5 Horſes, 3 whereof Sir William Parkyns 


was to mount, and 2 Captain Porter, as he himſelf 
ſays; and theſe Facts I inſtance in as making a 
concurring Evidence, and very near to two Wit- 
neſſes to prove this Part of the Conſpiracy. 
Then, Gentlemen, Captain Porter goes further, 
and ſays, that he had heard (but Sir William Par- 
yrs did not tell him ſo himſelf) that Sir William 
parkyns had a Commiſſion to raiſe a Regiment of 
Horſe, and was preparing ſo to do, againſt the 
Time of the Invaſion, to joyn with the Forces 
that were to come from abroad. To confirm which 
we have called Mr. Sweet to give you an Account 
that he had been acquainted with Sir William Par- 
hs for three 'Years, and that he had often talkt 
with him about the King, that is his preſent Ma- 


jeſty, whom he called the Prince of Orange, and 


the little Gentleman; and about King James, 
waom he uſed to call always King; and he ſaid 
the King was to land very ſpeedily, and that he 
had a Troop which conſiſted of old Soldiers, and 
that there were ſeveral Volunteers that were Offi- 
cers; he ſaid he was to take a Journey into Lei- 
ceſterſhire, and accordingly he went; and when 
he returned back again he ſaid, the Weſt and the 
North were very well inclined to the King's Inte- 
reſt, or to that Purpoſe. And to ſtrengthen his 
Evidence we prove, that he did go accordingly in- 
to Leiceſterſhire, and we prove it by his Servant that 
went with him, where he met with ſeveral Per- 
ſons, particulary one Yarborough, and a Parſon ; 
what they did tranſa& the Servant cannot prove, 
but he is a concurring Witneſs to prove, that he 
ment into Leiceſterſhire; and we have all the Rea- 
ſon in the World to believe that he went on that 
Errand that he ſpoke of before, that is to meet the 
King's Friends, as he called King James. And 
then there is a further concurring Evidence of his 
haying a Regiment, or a Troop, it is not ma- 
terial, whether it be one or the other; and that 
z the Matter of the Arms, 4 Dozen of Swords, 
32 Carbines, 35 Caſes of Piſtols, that were hid 
in the Garden of his Houſe : And theſe Arms 
ve have traced further, he ſent them from his 
Houſe to Haywood's Houſe, there he thought they 
would not lie ſafe, and therefore Sir William Par- 
hu ſends for them privately ; they were to come 
Way at Night, and be brought back to his Houſe, 
ad they were accordingly brought back in the 
Night to his Houſe, and there they were buried; 
ad the ſame Per ſon ſaw them taken up afterwards, 
Which brought them to Sir William Parkyns's Houſe, 
and proves they were the ſame Boxes that were 
buried, and which upon Opening proved to be 
theſe Arms, that were firſt ſent to Haywood's, 
ad afterwards brought back to his own Houſe. 

So that this, Gentlemen, is a concurring Evi- 
ence both to what Sweer ſays, and to what Porter 


dis, and thoſe are the Two Witneſſes to this Part 
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of the Treaſon, that there was 2 Proviſion of Arms 
and Men for this Purpoſe, which he ſaid he had a 
Commiſſion for. 


Now, Gentlemen, againſt all this he makes but 


a very ſmall Objection. As to the Matter of two 
Witneſſes to every Overt Act, that has been over- 
ruled by the Court; and as to the Arms, he ſays 
he found them at his Houſe when he firſt came to 
it; and then they were old ruſty Arms, but of 
this he gives you no Manner of Evidence. But if 
they were there when he came to the Houſe, how 
came he at this Time of Day to hide them, and ſe- 
cret them? Why might they not be as publick 
now as they were before he came, which he has 
had Time enough to 2 to prove ſince the 
Finding of them? And he does not give you ſo 
much as any colourable Reaſon why he ſo ſecreted 
them. And therefore 'tis a moſt juſt and violent 
Suſpicion, that they were for the Purpoſes that the 
Witneſſes have given you an Account of ; and you 
have Reaſon to believe they were provided for 
to arm that Number of Men, which he was to 
raiſe to aſſiſt the French when they came to land 
here. So that if you believe what the Witneſſes 
have ſworn, you cannot ſay but that he is guilty 
of the Treaſon charged upon him; and we doubt 
not you'll find him ſo. 

Mr Cowper. May it pleaſe your Lordſhip, and 
you Gentlemen of the Jury; I am of the 
ſame Side of Council for the King. Sir Willi- 
am Parkyns has given us a good Caution, which 
I ſhall take care to obſerve : and that is, not to 
ſtrain either Fact, or Law, to his Prejudice. But, 
my Lord, When ſuch a Matter as this, a Crime 
of this Nature, is ſo far proved againſt the 
Priſoner at the Bar, that no Body can in his pri- 
vate judgment reaſonably acquit him; then I think 
it a good Piece of Service to the Publick to make 
the Matter fo plain, that it may be put beyond 
all Manner of Doubt, both for the Eaſe of the Ju- 
rors, and for the Satisfaction of all others that 
hear this Tryal. 

My Lord, Sir William Parkyns has truly divided 
his Inditment into two Parts, the one that ac- 
cuſes him of being concerned in the Aſſaſſination, 
and the other that accuſes him of being concerned 
in Inviting the French into the Kingdom, and In- 
gaging to meet them with an armed Force. 

My Lord, As to the firſt Part, I muſt do Sir 
William Parkyas that Right, that there is but one 
poſitive Evidence as to the Aſſaſſination ; but that 
Evidence tells ye he agreed to it at ſeveral Meetings, 
nay, that he was one who ſaid it was neceſſary 
to be done, in order to the other Deſign he was 
ingaged in, the facilitating the Landing of the 
French, and King James his Deſcent and Reſtau- 
ration. There is, | fay indeed, but one Witneſs 
of that Matter, but the Evidence of that one 
Witneſs is confirmed by many concurring Circum- 
ſtances; by his ſending for Horſes to Town the 
Day before the firſt Saturday, when this execra- 
ble Treaſon was to have been executed; by ſend- 
ing them out of Town again that Day upon the 
Diſappointment; by ſending for them again the 
Friday before the ſecond Saturday that the King 
was to have been aſſaſſinated ; by his having 
more Horſes than were uſual with him that Day; 
by his taking care then of three Horſes that were 
none of his own, and one of them brought very 
ſuſpiciouſly from Somerſer- Houſe ;, and that all theſe 
eight Horſes ſhould be immediarely hurried and 
carried away upon the Diſappointment the 
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ſecond Saturday, and nothing ever heard of them 
afterwards. I ſay one of them was brought very 
ſuſpiciouſly ; for, my Lord, you obſerve it came 
from Somerſet- Houſe, and ſent by Lewis according 
to the Priſoner's Promiſe to Capt. Porter, which 
Lewis, it is apparent by all the Witneſſes of this 
Matter, was privy to this Deſign. | 

My Lord, There is another Circumſtance be- 
ſides this, which, 1 think, has not been obſerved ; 
and that is, his ſending for Sweet up to Town be- 
fore the ſecond time that the King was to have 
been Aſſaſſinated; he came up indeed before both 
the times: The firſt time he was told by the 
Priſoner, he had once deſigned to have uſed him 


in a Buſineſs; but upon ſecond Thoughts he had 


Compaſſion for his Family. And when he came 
the ſecond time, he was firſt ask'd what Condi- 
tion he had left his Family in, whether he had 
provided them Money. He aid, No; and there- 
upon he was chid: And the Priſoner ſaid, he 
might then as well have ſtaid at home. All theſe 
Circumſtances, beſides the one poſitive Evidence, 
favour ſtrongly of his having a great Hand in 
the Deſign of Aſſaſſinating the King. I 
But then, my Lord, As to the other Part; 
his Inviting the French, and preparing to meet 
them, that is poſitively proved by two Witneſ- 
ſes. Capt. Porter tells you, That the Priſoner was 
at the two Meetings in Leaden-hall-ſtreet, and St. 
James i ſtreet, where it was expreſly reſolved by 
all that were preſent, and the Priſoner among 
the reſt, to ſend Charnock over to invite the French 
to invade this Kingdom, and to promiſe to meet 
King James at his Landing with two Thouſand 
Horſe. He ſwears, That Sir William Parkyns did 
particularly agree to what was ſo reſolved upon 
at both the Conſults. And Sweet tells you that 
he had prepared for the ſame Deſign ; for that 


Sir Wiliam Parkins told him, the King would 


Jand, he had his Word for it; and he himſelf 


had a Troop of old Soldiers. Ay Troop does conſiſt 


(he ſpoke it in the preſent Tenſe; for it being a 
Doubt Sir William Parkyns did himſelf that Right 
as toexamine the Witneſs again, and he repeated 
it as his Words, My Troop conſiſts) of old Soldiers, 
or is compoſed of old Soldiers. And he was to have 
ſeveral Volunteers that had been Officers. | 

My Lord, Theſe two poſitive Witneſſes are 
Evidence that goes to the ſame Species of Treaſon, 
nay to the ſame Deſign, the raiſing a Rebellion, 
and the Depoſing the King, which is Killing him 
in his politick Capacity; I ſay, theſe Two go 
home to the ſame Deſign. | 

And, my Lord, This Evidence upon this Branch 
of the Indi&ment, is corroborated too by very 
ſtrong Circumſtances. There is a Journey to 
Leiceſter, which Sweet ſpeaks of, that Sir William 
Parkins told him he would undertake : This 
Journey it is proved by his Servant that he did 
undertake; that he met there with ſeyeral Per- 
ſons, and came back and made his Report to 


| Sweet of the Succeſs of his Journey, and how well 


diſpoſed the King's Friends were, by which Name 
he always meant King James; for when he ſpoke 
of our preſent King he called him the Little Gentle- 
man, or ſometimes King William, and ſometimes, 
as the Witneſs at laſt ſaid poſitively, the Prince 
of Orange : But when he ſpoke of the King, with- 
out any thing elſe, he always meant King Fames ; 
and beſides, he ſpoke of a King that was beyond 
Sea at Chriſtmas laſt, which could not be King 
William, who was then, and had been in England 
OO- een 
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. My Lord, the Priſoner in his Defence ſays 
That this Servant of his that went with him into 
Leiceſterſhire, had been formerly Charnoct's Ser. 
vant, and was ſent by Charnock with, the Mel 
ſage to Kenſington, and not by him. Yet I mul 
obſerve, that the Evidence ſwore poſitively he 
was ſent by Sir William, Parkyns, his Maſter, and 
brought the Note in the Almanack back to the per. 
ſon to whom he was directed to carry it, wh, 
lodged at the Confectioner's Houſe ; and When 
he had ſo done, that the Perſon that lodged at the 
Confectioner's did not remit him to Charneck, but to 
his Maſter Sir Will. Parkyns, with a Meſſage that he 
would be at Home, and ſtay there ready, when. 
ever he ſhould have Poon for him; and this 
was upon the very Saturday the King was to har 
been aſſaſſinated. 25 - * 

My Lord, Sir William Parkyns has complained 
that if he could have had his Evidence here, he 
could have proved the Arms had been two Years 
in his Houſe, and that he found them there when 
he came thither firſt. If we ſhould admit thr 
Matter, we might confeſs, and avoid it; for jr 
is apparent, that theſe Arms were on this 0c- 
caſion put up in a ſuſpicious Manner in Boxes, 
and ſent, to Haywoed's, (who is a ſuſpicious per. 
ſon by Reaſon of his Relation to Char 
upon whoſe Letter and Recommendation they 
were received) and concealed till the Plot was 
diſappointed; and then they were carried away 
from that Place, and buried in Sir William Par- 
kyns's own Garden. This was juſt after the Break. 
ing out of the Plot; and they were buried for the 
better ſecuring them as choice Goods. And where- 
as the Priſoner ſays they were old and ruſty when 
he found them, it now appears they were clean 
and new-furbiſhed Arms, and the Hilts were of 
the Swords, and packed together. 

My Lord, he has Recourſe to another Argy. 
ment in the laſt Place, the moſt moving, I muſt 
confeſs of all, and that is the Argumeat of Pity: 
He has ſpoke of his Education in the Profeſſion 
of the Gown, of his Infirmities, his Age, and his 
Family. Arguments of Pity I am very unfit to 
give an Anſwer to, and ſhould be very unwilling 
to extinguiſh any Motions of it; but this I muſt 
obſerve even by Way of Anſwer to that Aręu- 
ment, That the Time was when he ſhould hare 
pitied himſelf, and not engaged in ſuch an abo- 
minable and mercileſs a Deſign; That he ſhould 
have had Pity upon his Countrey, which he plot- 


ted to bring under the greateſt Confuſion and 


Deſolation ; That he ſhould have had Pity up- 
on the beſt of Kings, and the beſt of Men; 
but then there was no Pity, when they thought 
they had laid their Deſigns ſo that they had 
him in their Power, but they reſolved barbi- 
rouſly to murder him, and perſiſted in the Re- 
ſolution of Aſſaſſinating him after they were once 
diſappointed ; That, it ſeems, did not diſcourage 
them, but they undertook it a ſecond Time, and 
it does not appear that they ever had any Remorſe 
at laſt for it; but the Plot broke out and fo the! 
whole Deſign was fruſtrated. 

My Lord, This is the Sum, I think, of his De- 
fence ; I have as well as I was able given an 
Anſwer to the Objections made to it, and I mult 
now leave it with yon, Gentlemen of the Ju: 
And tho? theſe Conſiderations that I have mei- 
tioned may not quite remove all Compaſſion, Jet 
they may ſerve to confirm you in a Reſolution 
doing the King, and Kingdom, and your ſelves jo- 
ſtice; and that is all we ask of you. 
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C. 1. Gentlemen of the Jury, Sir Wil;am Par- 
jndicted of High-Treaſon, for Deſigning, 
and Compaſſing the Death of the pre- 
There have been ſeveral Witneſſes 
-oduced that have given Evidence upon this In- 
4;&ment 3 the firlt of them is Mr Porter, who has 


as Is 
ſmagining, 


| been a Witneſs herctofore agaiuſt ſeveral upon the 


Occaſion; and he gives you this Account, 
ok about the latter Bad of May, or the Begin- 
ning of June laſt, there was a Meeting of divers 
Perſons at the Old King's Head Tavern in Leaden- 


J. rect in the City, where they dined together, 


and there was Sir William Parkyns, Captain Por- 


er himſelf, Sir John Fenwick, Sir John Freind, and 


divers others that he has mentioned to you. At 


that Meeting they did conſult together, which 


Way the late King James might be reſtored, and 
it was thought very neceſſary that there ſhould 
de a French Force ſent over hither to join with 
others for his Reſtoration. And they did among 
themſelves agree, and determine what Number 
of Forces might be convenient for that Purpoſe, 
they did propoſe 10000, Booo Foot, 1000 Horſe, 
and 1600 Dragoons: And that a Meſſage ſhould 
he ſent over to King James, to perſuade him 
to ſollicit the French King, to furniſh him with 
ſich a Number of Men to be ſent over into En- 
gland, Mr Charnock, that was then in the Compa- 
ny, was the Perſon agreed upon among them 
to be the Meſſenger to be ſent upon this Errand, 
which Employment he did undertake, upon their 
Promiſe, that they would raiſe among themſelves 
2000 Horſe for to meet the late King at his Land- 


ing. 

This being at that Time determined, and Mr 
Charnock having accepted this Employment, he 
did make Preparation to go upon this Errand. 
In ſome Time after, (a Week or a Fortnight, or 
thereahouts) there was another Meeting at which 
were ſeveral of theſame Perſons, that were preſent 
at the former, and among them Sir William Parkyns 
was one: And this Meeting was at one Mrs Mount- 
joj's, that keeps a Tavern in St. James's-ſtreet, where 
they did diſcourſe of what they had formerly 
agreed upon, and did again conſider whether they 
ſhould proceed to ſend Mr Charnock with that 
Meſſage 3 to which they all agreed, that Mr Char- 
rock, ſhould go, and he accordingly went; and 
Captain Porter met him about five or ſix Weeks 
after the Meeting at Mrs JMountjoy's, and Char- 
nock told him he had been in Fance, and that ſince 
his Return hc had been with the ſeveral Perſons 
who had ſent him, and had acquainted them with 
the Anſwer of K. James, which was, That at that 
JunQure of Time the French King had ſuch Occa- 
tion for his Forces, that he could not ſpare them, 
or furniſh him with ſo many to come over here. 
This is the firſt Matter that Porter gives you an 
Account of, 

But then Captain Porter tells you farther, how 
the Deſign of Aſſaſſinating the King was ſet on 
Foot about the latter End of January, or the Be- 
ginning of February laſt. About which Time Sir 
George Barclay was ſent oyer with a Commiſſion 
from the late King James; which ſeems to have 
given great Encouragement to that Party of Men: 
For Sir George Barclay, Captain Porter, and Sir 
Wiliam Parkyns, with divers others, had ſeveral 
Meetings at the Globe Tavern in Hatton Garden, 
the Nagg's-head Tavern in Covent Garden, the Sun 
Tavern in the Strand, and other Places. And at 
theſe Meetings they entred into Conſideration, 
"hat was the beſt Way to reſtore the late King 


Sir William Parkyns. 
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James to the Throne; and it was agreed among 
them, that the beſt Means for the Effecting that 
Reſtoration, would be to kill King William, which 
they reſolved to undertake; and at theſe Debates 
and Keſolutions, Sir William Parkyns, the Priſoner 
at the Bar was preſent, Captain Porter being 
ask'd whether Sir William Parkyns, at theſe Con- 
ſults, did conſent to the King's Murther, he ſaid 
they did all agree to the Aſſaſſination of the King, 
and Sir William Parkyns ſaid, he thought it was 
very neceſſary to be done, to facilitate the Reſto- 
ration of the late King. 

Gentlemen, This Deſign of the Aſſaſſinating the 
King being thus reſolved upon ; the next Thin 
conſidered among them was, how it might be ef- 
fected; there were ſeveral ways propoſed: One 
was by an Ambuſcade; for the King having a 
Houſe in the Country by Richmond, his Majeſty 
uſed to go once a Week a Hunting thereabout, 
and to return at Night; and therefore an Am- 
buſcade on that ſide of the Water, near the Houſe, 
was propoſed : Then another Propoſal was made 
to fall upon the Guards on this ſide the Water, and 
at the ſame Time that the King's Coach was to be 
ſet upon. And theſe two Places being propoſed, 
there was ſome Difference of Opinion among them, 
whereupon it was agreed that ſome Perſons ſhould 
be ſent to view the Ground on both ſides the Wa- 
ter, which Perſons were Captain Porter, King 
that was Executed, and one Knightley; and ſo ſome 
Days before the 15th of February they did go on 
both ſides the Water; and viewed the Ground, 
and returned in the Evening to the N = Head 
Tavern, according to Agreement, where were 
met together Sir George Barclay, Mr. Charneck, and 
the Priſoner at the Bar, Sir William Parkyns.. And 
there they made their Report done of their View 
of the Ground, and upon which both the Propo- 
ſals were debated, and at laſt they did all agree 
that the Attack ſhould be made upon the King 
on this ſide of the Water, in a Lane that was be- 
tween Brentford and Turnham Green; and the At- 
tack upon the Guards was likewiſe to be made 
thereabouts. 

Sir William Parkyns was to furniſh five Horſes, 
whereof three of them were to be mounted by Men 
of his own providing, the other two were to be 
mounted by Men of Captain Porter's providing ; 
Mr. Porter, Mr. Charnock, and one Rookwood, were to 
be principally ingaged in Attacking the Guards. 
The Number of Men agreed upon for the whole, 
were about forty or few more, and Sir George Bar- 
clay was to have a Party out of them all, of about 
eight, and as thoſe others went to fall upon, and 
charge the Guards, Sir George Barclay, with his 
Party of Men, was to attack the King in his 
Coach, and by ſhooting into the Coach to kill the 
King and all that were with him. 

The Time agreed upon for putting this Deſign 
In Execution was on Saturday the 15th of February. 
That Day it was expected the King would go a 
Hunting. And two Men were planted at Ker- 
ſington to give Notice when the King went, and up- 
on ſuch Notice, theſe Men were to march out in 
ſmall Parties, and to lodge in the Inns, and pub- 
lick Houſes about Brentford, and Turnham Green, 
upon Notice of the King's Return from the other 
ſide of the Water, and Sir George Barclay was to 
be in Readineſs to ſet upon the Coach in the Lane; 
and the other Party to attack the Guards. 

Bat this horrid Deſign was very happily diſco- 
vered, which prevented the King's going Abroad 
on that Day; and though they were —— 

* a or 


- — 


* 


for that Time, yet the Deſign was not at an End: 
But their Reſolutions continue to make the like At- 
tempt when they could have an other Opportu- 
nity. And for that Purpoſe there was another 
Meeting, as Captain Porter tells you, upon the 
Friday following at the Sun Tavern in the Strand, 
at which Sir William Parkyns, Sir George Barclay, 
Rookwood, and Charnock, and Captain Porter, were 


preſent, and they did agree to attack the King and 


the Guards, the next Day in the ſame Place, and 
Manner that they had formerly agreed upon. But 


by good Providence the King had Notice of it, ſo 


that he did forbear to go Abroad that Day, where- 
by theſe Conſpirators were totally diſappointed of 
their barbarous and villainous Deſign which they 
had reſolved upon, and had made ſuch Preparations 
to compals. 2 ; 
It is true, Captain Porter does tell you, Sir 


- William Parkyns was not to be one that ſhould be 


actually preſent at the Aſſaſſination; but he was to 
furniſh five Horſes, three of them to be mounted 
by Men of his own Providing, and two by Men 
that Captain Porter was to provide. And you are 
told - poſitively that Captain Porter, at this laſt 


Meeting, did complain that two of his Horſes were 


tallen lame, and acquainted Sir William Parkyns 
with it, and he promiſed to help him to two more 
by the means of one Lewis that was Gentleman of 
the Horſe to my Lord Feverſham. 


Then you are told, that Sir William Parkyns 
| ſent to Sweet to come to Town the i 1th of Febru- 


ary, and Sweet comes to Town accordingly,” on 


| Wedneſday the 12th of February, and then he had 


Diſcourſe with Sir William Parkyns at bis Lodgings, 
where Sir William told him, that becauſe of his 
Family, he would not imploy him in the Buſineſs 


he intended for him, and therefore bid him go 
home again; and with all, directed him to return 


to Town the Friday following; and order his 
Groom to bring his Horſes to Town; he menti- 
oned three Horſes which ſhould be the ſtrongeſt he 
had; the Groom brought up the three Horſes, and 
Sweet came toTown with him,and ſtaid till Saturday. 
Sir Wiliam Parkyns ſaid he thought to go out of 
Town in the Afternoon, but did not, but ſtay'd 
till Monday, when he went out of Town. 

But upon the Friday following, the Horſes of 
Sir William Parkyns, were brought to Town again, 
which now were Four, and were ſet up at the George 
Inn in Holbourn; and it appears that Mr Lewis 


furniſhed one Horſe, for there were five Horſes 


upon the Account of Sir William 5 of which 
a Roan Horſe was one which came from Somerſet- 
Houſe. This is proved by the Hoſtler ; and that 


- Eewis himſelf came in on Saturday in the Afternoon 


to inquire for Sir Miliam Parkyns, but he was gone 
and the Horſes were taken away, and he once 
came with Sir William Parkyns to the Inn. Theſe 
are Circumſtances that do concur with, and con- 
firm Captain Porter's Evidence concerning the pro- 
viding Horſes for this Deſign. 

Then there is another Particular of Captain 
Porter's Evidence concerning the Commiſſion from 
King James, which is remarkable: It was told 
you, that he askt charnock whether he had ſeen the 
Commiſſion: He ſaid, No, but Sir William Par- 


Hus had: And Sir William Parkyns was askt by 


Porter, as they were ſitting by the Fire- ſide, whe- 
ther he had ſeen the Commiſſion ; and Sir Milliam 
Parkyns anſwered, that he had ſeen it, and had 
read it, and it was written with King James's own 
Hand; and that the Subſtance of it was to make 
War upon the Perſon of the Preſent King, who 


* The Tyyal of 
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was called in the Commiſſion as you may ſuppoſ 
the Prince of Orange. So that, Gentlemen 0 
the Deſign of the Aſſaſſinating the King, and 0 
this Commiſſion which was underſtood by them 4 
be for that Purpoſe; this is the Sum and Subſtane, 
of Porter's Evidence fo attended with, and a 
firmed by theſe Circumſtances, as you have heard 

Beſides the other Witneſs, Sweet, who was , 
great Acquaiatance of Sir William Parkyns, tellz 
you, That about Chriſtmas laſt, he was informed 
by Sir William Parkyns, that the King would come 
which he underſtood to be meant of King Jane. 
He ask'd Sir William Parkyns how he knew it ? any 
he ſaid, He had his Word for it; aud that jj, 
Troop' conſiſted of Old Soldiers, and he had thir. 
ty Saddles; and beſides, there would be ſome Vo. 
lunteers, which were Old Officers. Then he ic 
He was to go into Leiceſterſhire, and he did go with 
one Scudamore; and this was in January, about the 


latter End, as I remember. They lay that Night 


at Stam - Stratford, and the next Night at Leiceſter 
and Scudamore went with him; and afterwards 
one Yarborough, and a Parſon, came to him out of 
Yorkſhire : DH when he came back he ſaid, He 
found all there to be very well; and the Weſt was 
as well inclined to the King's Intereſt, as the 
North; and a Lord's Brother was concerned. 

Then in the next Place you are told, That at 
Michaelmas laſt, Mr. Charnock did write a Letter to 
one Maywood, who had married his Siſter, and li. 
ved near Sir William Parkyns in Warwickſhire, to 
deſire him to receive ſome Goods into his Houſe 
that were to come from Sir Wiliam Parkyns's, and 
lay them up very carefully ; for they were choice 
Goods, which Sir William durſt not leave in his 
own Houſe, becauſe he had left it. And accord- 
ingly there were theſe Boxes and Cheſts ſent to 
Haywood's, and received by him into his Houſe, 
where they continued till the latter End of Er- 
bruary. Haywoed about this Time, when the De. 
ſign of the Aſſaſſination was on foot, met with Sir 
William Parkyns in Town, and ask'd him how he 
would diſpoſe of thoſe Goods? Thereupon Sir 
William Parkyns ſent his Servant into the Country; 
and Notice was given on Aſh Wedneſday, the 
Wedneſday after the firſt proclamation that iſſu- 
ed upon the Diſcovery of this Conſpiracy, that 
theſe Goods ſhould be removed : And a Man, in 
the Evening, went to Haywood's Houſe with a 
Cart and Horſes, and removed theſe Cheſts, they 
were three in Number; and thoſe being opened, 
there were eight leſſer ones taken out, and car- 
ried away about Nine or Ten a Clock at Night, 
to Sir William Parkyns's Houſe in Warwickſhire, 
where they were buried in the Garden, and after- 
ward were dug up, which was at the Searching 
Sir William's Houſe upon the Breaking; out of the 
Plot; and when they were open'd, it did appear 
what Sort of Goods they were: They were Arms, 
a conſiderable Quantity of them; Four Dozen ot 
Swords without Hilts, Twenty five Pair of 
Piſtols, and a great Numher of Carbines, Thirty 
two as I remember, and a Parcel of Hilts pack'd 
up in a Box by themſelves. This, Gentlemen, 1s 
ſworn to you by the Perſons that were preſent at 
the Digging them up, and Opening the Boxes. 

Then, Gentlemen, you are told, That though 
Sir William Parkyns pretends they were Arms that 
he found in the Houſe when he came thither, yet 
they were not old ruſty Arms, as he pretends, 
but they were very bright, and fit for Uſe aud 
Service. 
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There is one Circumſtance more that ſeems to 


ir William Parkyns, about the Buſineſs of 
: off nation ; and that is proved by Eubank, 
| - William's Own Servant. There was a Note 
: = upon Saturday, the 22d of February in the 


| ellas Parkyns's Man; and this Brown writ in 


to one Brown, at Kenſington, by Sir 


rant's Almanack, that he would be in 
7 n bimſelt in a little Time, and bid him carry 


; Man that lodged at a Confectioner's over- 
| Foainſ Grays- Inn Gate in Holbourn : Sir William 


's Man accordingly goes to this Con- 
M's, and ſpeaks with the Perſon there that 


| he was directed to go to; and he ſays he was a 


n. and talk'd broad like a Scotch Man, 
Ede bd him go and tell his Maſter, That he 
would ſtay within for him till he came; and he 

d accordingly. 
ms, "This is the Sum and Subſtance 
of the Evidence that is given againſt Sir 
William Parkyns. Now you are to conſider what 
Sir William ſays for himſelf: He does admit, 
and agree, That what Porter ſays is very poſitive 
and full; but that is but the Evidence of one 
Witneſs: For, ſays he, by the Law no Perſon 
ought to be convicted of High-Treaſon, upon the 
Teſtimony of one Witneſs. As to the Matter 
of Law he is in the right, No Man ought to be 
convicted of Treaſon upon the Teſtimony of a 
fingle Witneſs. Now firſt ſuppoſe the Deſign to 
aſaſſinate the King had not been proved; con- 
ſider then whether there be not Two Witneſſes 
beſides. Porter proves, That Charnock, was ſent 
into France by Sir William Parkyns, and others, 
upon that Errand; to which, if you add the 
Teſtimony of Sweet, that ſwears, That Sir William 
Parkyns told him the King wou'd come, and he 
had a Troop, and had bought Saddles; and 
what is ſaid concerning his going into Tei- 
ceſlerſbire, and his having a Quantity of Arms: If 
ach be underſtood in Pur ſuance of the De- 
ſign againſt his preſent Majeſty, then there are at 
laſt Two Witneſſes of ſeveral Overt-Acts. of 
the ſame Treaſon. 

For, Gentlemen, I muſt tell you, tho? there 
had been no Evidence of a Deſign to Aſſaſſinate 
the King, but the Deſign and Purpoſe had been to 
Depoſe him, and ſet the late King upon the 
Throne, or join with a Force to invade the 
Realm, that is High-Treaſon within the Statute 
of 25 Edw. the Third, as being a Deſigning the 
Death and Deſtruction of the King. There hath 
been a full Proof by Two Witneſſes, if what 
Seer, and the other Witneſſes beſides Porter ſay, 
do prove Sir William Parkyns to be concerned in 
7 Deſign, which ſhall be conſidered further of 
7 and by, : 

But in "the next Place, ſuppoſe that the Meet- 
ins at the King's-Head in Leaden-Hall Street, and 
at Mountjoy's, had not been proved; but the De- 
lzn to Aſſaſſinate the King is proved by one 
Witneſs, and the Providing Men and Arms to 
icht againſt him is proved by one other Wit- 
neſs: This is a Proof of the ſame Treaſon; for 
though the Overt-acts be ſeveral, yet they both 
tend to the ſame End, the Deſtruction of the 
King, though in a different manner; and tho? 
the Law requires two Witneſſes to the ſame Sort 
ak Treaſon, yet it does not require two Wit- 
teſſes to any one Overt- act. For if one Witneſs 
ore one Overt-act at one Time, and another 
Vitneſs proye another Overt-a& at another Time, 
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theſe are two Witneſſes within the Meaning of 
the Law; and ſo it has been always practiſed, and 
never denied to be Law that I know of. 
Beſides it is obſervable upon this Point, which 
my Brother has mentioned, That this new A& of 


Parliament, which does not yet take Effect, pro- 


vides, that there ſhall be either two Witneſſes to 
one Overt Act, or one Witneſs to one, and ano- 
ther to another of the ſame Species of Treaſon ; 
and you have had the Opinion of all us now that 
are here, that theſe are Overt Acts of one and the 
ſame Species of Treaſon, 

But then Sir Wiliam Parkyns objects, That Sweet 
docs not prove any Overt Act. Now for that, 
you are to conſider the Force of Sweet's Evie 
dence, who tells you the Diſcourſe of Sir William 
Parkyns, about Chriſtmas laſt, of the King's Co- 
ming, of his Saddles, and of his Troop's Conſiſt- 
— old Soldiers, and Volunteers that were old 
Officers: But ſays Sir W. Parkyns, this is only Words, 
and Words are not Treaſon. But then conſider, that 
they are Words that relate to Acts and Things. 
You hear he had a great Quantity of Arms, be- 
yond what he, as a private Man, could have Oc- 
caſion for, or would uſe. He does not give you 
any Account what he was to do with thoſe Arms, 
or to what Purpoſe he ſhould keep them, nor why 
he cauſed them to be removed in the Night, after 
they had lain — in Haywood's Houſe, and 
cauſed them to be carried back to his own Houſe, 
and buried them in the Ground, and at ſuch a Time 
when there was a Plot, and after the Plot was diſ- 
covered, and a Proclamation out for his own Ap- 
prehenſion, | 

Sir Wiliam Parkynis Diſcourſe with Sweet, of 
King James's Coming, and his Troop Conſiſting 


of ſuch Men, plainly ſhews what thoſe Arms were 


for. For, Gentlemen, Men's Diſcourſes and their 
Words explain their Actions; and an indifferent 
Action in it ſelf may be ſo explained by Words, 
that it will be unlawful. It is lawful for a Man 
to buy a Piſtol; but if it can be plainly 

from his Words or his Speeches, that the Deſign 
of Buying it was to uſe it againſt the Perſon or 
Life of the King, that will be an Overt Act. 
Now when Sir William Parkyns ſaid, The late 
King would come, and that he had a Troop which 
conſiſted of ſuch Soldiers; then theſe Arms being 
found in that Manner, I muſt leave to your Con- 
ſideration whether it is not a Proof, for what 
Purpoſe he did provide them, and to what Uſe 
he intended to put them ; eſpecially ſince he gives 
you no Account, what Uſe or Occaſion he had 
for them. He ſays, indeed, he found them in the 
Houſe two Years ago, how probable that is, you 
may conſider. 

Then there is another Thing, his Going into 
Leiceſterſhire with Scudamore, and his Meeting 
there with Yarborough, and other People in that 
private and haſty Manner. He went out on the 
Thurſday, and came Home again upon 
Night; and then he meets with Sweet, and tells 
him that all was well; and the Weſt was as well 
inclined to the King's Intereſt as the North. What 
King muſt he mean? he had no Commiſſion from 
King William to go into Leiceſterſhire to diſcourſe 
with People, to ſee how they ſtood affeRed to his 
Intereſt. Sweet comes and tells you, that when Sir 
William Parkyns ſpoke of the King, he underſtood 
he meant King James. I mult leave it to your 


Conſideration, how you will interpret theſe ' 


Words. 
. It 
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It is true, Gentlemen, it is not fit there ſhould 
be any ſtrained or forced Conſtruction put upon a 
Man's Words or Actions, when he is tryed for 
his Life. You ought to have a full and ſatisfacto- 
ry Evidence to convince you, that he is Guilty, 
before you pronounce him ſo; but nowever you 
are to conſider the Nature of Things, and the 
Circumſtances that attend them. If you can ſup- 
poſe that he went into Leiceſterſhire, to King Wil- 
liam's Friends, and that he was of Opinion, the 
Weſt was as well Affected to King William, as the 
North; then you make a different Conſtruction 
from Sweet, who tells you, that always when he 
ſpake of the King, he underſtood it of King James; 
and at Chriſtmas, when he ſpoke of the King's 
Coming, it muſt be meant King James; for King 
IWiliam was here before, and he pretends not he 
had any Authority to raiſe a Troop for King 
William. - 

So that, Gentlemen, I muſt leave it to you up- 
on the whole Matter ; if you are ſatisfied, that Sir 
Wikiam Parkyns is guilty of the Matters of which 
he ſtands charged, you will find him guilty ; you 
have heard the Evidence, and will conſider of it; 
and if upon the Whole, you are not ſatisfied, 


that he is guilty of the Matters charged in this In- 


dictment, then you are to acquit him. 


Then an Officer being ſworn to keep the Jury 
according to the Cuſtom, they withdrew to con- 
ſider of their Verdict, and in leſs than Half 
an Hour, returned into Court. | 


dd. of Arr. Gentlemen of the Jury, Anſwer to 
your Names. William Northey, — | 

Mr Northey. Here. 

( And ſo of the Reſt.) 

Cl. of Ar. Gentlemen, are you all agreed on your 
Verdict? | 

Fury. Yes. 

Cl. of Ar. Who fhall ſay for you? 

Fury. Our Foreman. 

Cl. of Ar. Sir William Parkyns, hold up thy Hand, 
(which he did.) Look upon the Priſoner ; how ſay 
ye, is he guilty of the High-Treaſon whereof he 
ſtands indicted, or not guilty ? | 


Foreman. Guilty, my Lord. | 
Cl. of Ar. What Goods or Chattels, Lands or 


Tenements, had he at the Time of the High-Trea- 
ſon committed, or at any Time ſince ? | 

Foreman. None to our Knowledge. 

L. C. F. Jaylor, look to him, he is found Guilty 
of High-Treaſon. 

Cl. of Ar. Then hearken to your Verdiò as the 
Court has recorded it. You ſay that Sir William 
Parkyns is guilty of the High-Treaſon whereof he 
ſtands indicted, but that he had no Goods, or 
Chattels, Lands, or Tenements, at the Time 
of the High-Treaſon committed, or at any Time 
ſince, to your Knowledge, and ſo you ſay all. 

Fury. Yes. 

Cl. of Ar. Gentlemen, the Court diſcharges you, 
and thanks you for your Service. 


While the Fury was withdrawn to conſider of the 
Verdict, Sir John Friend was brought from 
Newgate to the Bar, in order to his being 
called to Judgment, and after the Verdict, he 
addreſsd himſelſ to the Court thus, 


Freind. My Lord, I humbly beſeech your Lord- 
ſhip to give leave to read this Paper. ; 


The Tryal of 


8 Will 2 
| os which the Court gave no Anſwer.) 
Friend. My Lord, will your Lordſhip g; 

Leave to read it. ; Fong 
L.C. F. Ay, if you will. 

(Reads.) | 
Friend. My Lord, I humbly move in Arreſt ,; 
2 that 1 am not convicted of Treafa 
y Two Witneſſes, as I ought to have been with 
in the Stature of the 25th of Edward the Thin 

For Mr Porter ſwears, That I with others 1 

May or June laſt, ſent to the Hench King f 

invade England; he is the only Witneſ to tha 

Matter. Mr Blair ſwears, That I ſhewed hin 

Commiſſion in Surrey-ſtreet, about two Years 710 

ſign'd by King James, and couuterſign'd 1. 

ford, to be a Colonel of Horſe, and that | ga 

him ſome Money s for the Cheriſhing of the Men 

My Lord, here is no Levying of War, ſworn h. 

Mr Blair; and Conſpiring to levy War not bein 

Treaſon, I am convicted by one Witneſs 4 

therefore I pray Council may be aſligned me, to 

plead this Matter. | ; 
L.C.F. Sir John Freind, that which you moe 
now, is not in Arreſt of Judgment, it is hi. 
ter that does ariſe upon the Evidence, and whzr 
you now ſay, arraigns the Verdict, and the Pro- 
ceedings upon your Tryal. There were Tuo 

Witneſſes againſt you, that is plain. You were 

not indicted for Levying of War, but for Com. 

paſſing and Imagining the Death of the King; 


and we told you the Deſign of the Invaſion, aud 


Conſpiring to depoſe the preſent King, and reſtore 
the late King, was an Overt A of that High. 
Treaſon. The Commiſſion was not fo much 
ſtood upon, but the Advancing Moneys upon 
this Account, to Blair your Lieutenant Colonel, 
to gire to the Men, that was a plain Overt A8 
and ſo there were certainly two Witneſſes apainſ 
you. | 

Friend. My Lord, I hope, I can clear my ſelf: 
I thank God, I am as Innocent as the Child un- 
born, of the Aſſaſſination of the King. I would 
— have the People think, that I am ſich a 

an. 

L. C. J. But you remember, it was ſworn 
you knew of it, and we have told you, that 
the Deſign of Reſtoring the late King by Force, 
and Depoſing the King, are Overt Adds of ima. 
gining his Death, if ſuch an Intention be proved, 
as 5 was in your Caſe, and the Jury have found 
It 10. 

Friend. My Lord, I humbly beſeech you, be- 
cauſe I do not underſtand Matter of Law, aud 
am advis'd to move this in Arreſt of Judgment; 
I deſire my Council may be heard to it. 

L. C. 7. We cannot hear Council, but upon 2 
Matter that ariſes upon the Record it ſelf, that i 
the Inditment. We cannot enter into any Exami- 
nation of this Matter, that you now ſpeak of, you 
had a long Tryal yeſterday. 

Friend. My Lord, I am ſorry to give your Lord. 
ſhip any Occaſion of Trouble; but I humbly beſcech 
you, if it may be, that I may be heard by my Coul- 
cil, for the Satisfaction of the World; pray, My 
Lord, hear what they can ſay. 

L. C. 7. They cannot ſay any Thing; no Cout- 


cil in the World that underſtand themſelves, cal 


argue any Thing againſt what has been ſo often 


_ ſettled and always practiſed. 


Freind. My Lord, if it be to be granted, | be- 
ſeech your Lordſhip to grant it. 


L. C.. 
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I. C. J. It cannot be granted; beſides the Mat- 
ter you NOW move upon, is improper ; it was all 
conſidered upon your Tryal.“ 
we did all agree, that a Conſpiracy to levy War to 
depoſe the King is Treaſon, or to invade the Realm 
is Treaſon. All this was conſider'd at your Try- 


al, and that is now over. 
kyns. 

* deſire I may have the Liberty of ſome 
7 


Friends and Relations, and a Miniſter to come to 


11 c Yes, yes, by all Means, 
Parkyne. If your Lordſhip pleaſes, that they may 


-ome and be private with me, and pray let me have 


;Rule of Court for it, otherwiſe I ſhall not have 
ay Benefit of it. 

I. C J. Yes, yes, It is very fit you ſhould have 
it ; there ſhall be an Order of Court for it: 
de that the Keeper take Care it be done with 
Akty. 

2 My Lord, I deſire the ſame Liberty 
of 2 Miniſter, and my Relations and Friends 
that for what Time I have 
to live, I may make the beſt Uſe I can of it 
for my Soul, which 1 hope God will enable me 


to do. | 


Then the Court was adjourned until Five a Clock 
in the Afternoon, and about Six, the Juſtices 
returned, and the Court was reſumed. © 


Cl. of Arr. Set Sir John Freind to the Bar: 
{( Which was done.) Sir John Freind, hold up thy 
Hand; ( which he did.) Thou ſtandeſt convict- 
ed of High Treaſon, for traiterouſſy Compaſſing 
and Imagining the Death of our Sovereign Lord 
King Wiliam the Third. What canſt thou ſay 
for thy ſelf why the Court ſhould not give the 
Judgment according to the Law? 

(Then being made to kneel, he afterwards ſtood 
up. ) | | 

Feind. 1 have faid already, what I have to ſay 
in Arreſt of judgment. 

Mr Com. Serjeant. Sir, you have heard the Judg- 
ment of the Court, as to what you have ſaid, if 
you have nothing elſe to offer, the Court muſt pro- 
ceed to Judgment. 

Cl. of Arr. for Middleſex. Sir William Parkyns, 
hold up thy Hand; (which he did.) Thou ſtand- 
elt convicted of High Treaſon in Compaſſing and 
Imagining the Death of the King, and adhering 
lo the King's Enemies. What canſt thou ſay for 
thy ſelf, why the Court ſhould not give thee judg- 
ment to die, according to the Law ? 


(He was made to kneel, and riſe up again. ) 


Parkyns, I have nothing more to offer. 

Cl. of Arr. Then Cryer, make Proclamation. 
Cher. O yes; all Manner of Perſons are com- 
manded to keep Silence, while Judgment is in gi- 
"ing, upon Pain of Impriſonment. 


Vol. IV. 


Sir William Parkyns. 


It was told you, 


My Lord, if your Lordſhip plea- 


Which Proclamation was made on both Side, 
the Curt; and then Mr. Common Ser jean: 


ſiting with the Reſt of the Court upon the Bench, 
pronounced the Sentence. 


Mr Com. Serj. You the Priſoners at the Bar, Sir 
John Freind, and Sir William Parkyns, you have 
been indicted for High Treaſon, in Compaſſiag, 
the Death aud Deſtruction of the King: For 
your Tryal, you have put your ſelves upon the 
Country, which Country has found yeu Guilty. 
The Offence is the greateſt in the Judgment of 
the Law, that a Man can commit; and it is 
juſtly and reaſonably ſo. For Robbery and Mur- 
der are Injuries to private Perſons, but Compal- 
ſing the Death of the King, is Compaſſing the 
Deſtruction of the Father of your Country, 
and letting in Rapine, Death, and Deſolati- 
on upon Thouſands of People. And even this, 
the hainouſeſt of Offences, is capable of Aggra- 
vation; for there have been always Excuſes, and 
ſometimes juſtifications for Rebellion: And as 
to Murder and private Revenge, there may be 
ſomewhat ſaid in Mitigation from the Violence 
of Men's Paſſions. But to fit, and conſpire, and 
conſult, and debate the Deſtruction of a Prince; 
no Man yet ever had the Confidence to make an 
Excuſe for it. I would not add to your Afflicti- 
on; I am ſenſible of the ſevere Judgment that 
is to follow, and which you have brought upon 
your ſelves, and cannot but pity you for the 
great Burden of Guilt, that you have laid your 
ſelves under. I only ſay this to offer it to your ſe- 
rious Conſideration, in the few Moments you have 
to prepare for another World, and another Judg- 
ment. All that remains for me, is to pronounce 
the Judgment of the Law in theſe Caſes, and the 
Court does Award it. 


That you, and each of you, go back to the 
Place from whence you came, and from 
thence be drawn on a Hurdle, to the Place 
of Execution, where you ſhall be ſeverally 
Hanged up by the Neck, and cut down 
alive; your Bodies ſhall be ript open, 
your Privy-Members cut off, your Bowels 
taken out, and Burnt before your Faces; 
your Heads ſhall be jt from your 
Bodies, your Bodies reſpectively to be di- 
vided into Four Quarters, and your Heads 
and Quarters are to be at the Dpoſet of 
the Ring: And the Lord have Mercy up- 
on your Souls. 


Then the Priſoners were carried back to New- 
"cer 


99 


HR ĩ³˙ 'm A A A RAS S RATAAIASAL SLHY 


The TRYAL of AMBROSE ROOK WOOD. 


Tie Tryal of 


Publiſh'd by AUT HORI IT „. 


Die Martis decimo quarto Aprilis, Anno Regni Regis Gulielmi 
Tertii Oflavo, Annoque Dom. 1696. 


HE Court being ſat, at which were 
ns preſent the Lord Chief Juſtice Holt, 
by TEE the Lord Chief Juſtice Treby, Mr Ju- 
a ſtice Nevil, Mr Juſtice Powell, and Mr 
juſtice Eyres 3 the Court proceeded in 


this Manner. : 
Cl. of Ar. Cryer, make Proclamation, 


Cryer. Oyez, Oyez, Oyez: All Manner of Per- 
ſons that have any Thing more to do, at this 
Seſſions of Oyer and Terminer, holden for the Coun- 
ty of Afiddleſex, draw near and give your At- 
tendance. God ſave the King. 


Then the Grand Fury were called over, and the 
Appearances marked, and Witneſſes being ſworn 
in Court, to give Evidence to them upon a Bill 
of Indictment againſt Alexander Knightley, 
they in a little Time after withdrew to hear the 
Evidence. | 


Then the Keeper of Newgate was ordered to bring 
his Priſoners to the Bar; (which he did.) to 
wit, Robert Lowick, Ambroſe Rookwood, 
and Charles Cranburne; who were thus ar- 
raigned. 


Cl. of Arr. Robert Lowick, hold up thy Hand, 


(wich he did.) | 
Ambroſe Rookwood, hold up thy Hand. (which 
he did.) | | 
Charles Cranburne, hold up thy Hand. (which 
he did.) 


You ſtand indicted in the County of Middle- 
ſex, by the Names of Robert Lowick of the Pa- 
riſh of St Paul Covent Garden, in the County of 
Middleſex, Gentleman ; Ambroſe Rookwood of the 
ſame Pariſh, Gentleman, and Charles Cranburne of 
the ſame Pariſh and County, Yeoman ; for that 
you, together with one Chriſtopher Knightley, of 
the ſame Pariſh and County, Gentleman, not yet 
taken; not having the Fear of GOD in your 
Hearts, nor weighing the Duty of your Allegi- 
ance, but being moved and ſeduced by the laſti- 
gation of the Devil, as falſe Traytors againſt the 
moſt ſerene, moſt illuſtrious, moſt clement, and 
moſt excellent Prince, our Sovereign Lord Milli- 
am the Third, by the Grace of God, King of 
England, Scotland, France, and Ireland, Defender 
of the Faith, &c. your ſupreme, true, rightful, 
lawful, and undoubred Lord, the cordial Love, 
and true and due Obedience, Fidelity and Al- 
legiance, which every Subject of our ſaid Lord 
the King that now is, towards him our ſaid Lord 
the King ſhould bear, and of right ought to 
bear, withdrawing, and utterly to cxtinguiſh 


intending and contriving, and with al} your 
Strength reſolving, deſigning, and conſp ring 
the Government of this Kingdom of England 
under him our ſaid Sovereign Lord the King that 
now is, of Right, duly, happily, and well eſtabliſh, 
altogether to ſubvert, change, and alter, as alſo 
our ſaid Lord the King to Death and final De- 
ſtruction to put and bring, and his faithful Sub- 
jets, and the Freemen of this Kingdom of Ex. 
gland, into intolerable and moſt miſerable Servi- 
tude to Lewis the French King to ſubjugate and 
inthral, the 10th Day of February, in the ſeventh 
Year of the Reign of our ſaid ſovereign Lord the 
King that now is, and divers other Days add 
Times as well before as after, at the Pariſh of 
St Paul Covent Garden, aforeſaid, in the County 
aforeſaid, falſely, maliciouſly, deviliſhly, and 
traiterouſly, did compaſs, imagine, and contrive, 
reſolve, deſign, and intend, our ſaid Lord the 
King that now is, to kill, ſlay, and murther, 
and a miſerable Slaughter among the faithful 
Subjects of our ſaid Lord the King, throughout 
this whole Kingdom of England, to make and 
cauſe, and the — your moſt impious, wicked, 
and deviliſh Treaſons, and traiterous Com paſſings, 
Contrivances, and Purpoſes aforeſaid, to full 


perfect, and bring to effe&t, you the ſaid Roben 
| Lowick, Ambroſe Rookwood, and Charles Cranhumne, 


together with the ſaid Chriſtopher Knightley, and 
very many other falſe Traytors, to the Jurors un- 
known, afterwards, to wit, the ſame 10th Day of 
February, in the Year aboveſaid, at the Pariſh afore- 
ſaid, in the County aforeſaid, and divers other 
Days and Times, as well before as after, there and 
elſewhere in the ſame County, Falſely, Maliciovlly, 
Adviſedly, Secretly, Traiterouſly, and with Force 
and Arms, did Meet, Propoſe, Treat, Conſult, 
Conſent, and Agree, him our ſaid Lord the 
King that now is, by lying in wait, and Guile, 
to Aſſaſſinate, Kill and Murder; and that execta. 
ble, horrid, and deteſtable Aſſaſſination, and 
Killing the ſooner to execute, and perpetrate, af 
terwards (to wit) the ſame Day and Year, an 

divers other Days and Times, at the Pari 

aforeſaid, in the County aforeſaid, Traiterouly 
did Treat, Propoſe, and Conſult, of the Ways, 
Manner, and Means, and the Time and Place, 
where, when, how, and in what Manner, out 
ſaid Lord the King, ſo by lying in wait, tie 
more eaſily you might kill; and did conſent, agree, 
and aſſent, that forty Horſemen, or thereabouts, 


whereof the ſaid Chriſtopher Knightley, you the 


ſaid Robert Lowick, Ambroſe Rookwood, and Charles 
Cranburne, ſhould be four; and every one of you 


traiterouſly took upon himſelf to be one, = 
une, 
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Gans, Muskets, and Piſtols, charged with Gun- 
der and leaden Bullets, and with Swords, 


* 


Rapiers, and other Weapons, being Armed, 


ſhould lie in wait, and lie ia Ambufh, our ſaid 


lord the King in his Coach being, when he 
ſhould go abroad, to invade, and that a cer- 
din and competent Number of thoſe, Men ſo 
med, ſhonld ſet upon the Guards of our ſaid 
lord the King then attending him, and be- 
ing with him, and ſhould fight with them, and 
overcome them, whilſt others of the ſame 


| Men ſo armed, our ſaid Lord the King ſhould 


aſſaſſinate, ſlay, kill, and murther ; and you 
the ſaid Robert Lowick, Ambroſe Rookwood, and 
Crarles Cranburne, together with the ſaid Chriſto- 
her Knightley, . the Treaſon, and all the traite- 
rus [ntentions, Deſigns, and Contrivances afore- 
ſaid, to execute, perform, fulfil, and bring to 
pea, afterwards (to wit) the aforeſaid Tenth 
Day of February, in the ſeventh Year aboveſaid, 
at the Pariſh aforeſaid, in the County aforeſaid, 
divers Horſes, and very many Arms, Guns, Pi- 
ſtols, Swords, Rapiers, and other Weapons, 
Ammunition, and warlike Things, and military 
jnſtruments, falſely, maliciouſly, ſecretly, and 


| traiterouſly did obtain, buy, gather together, 


and procure, and cauſe to be bought, obtained, 
eathered together, and procured with that In- 
tention, then in and about the deteſtable, hor- 
rid, and execrable Aſſaſſination, Killing, and 
Murder of our ſaid Lord the King that now is, 
as aforeſaid to be uſed, employed, and beſtow'd ; 


and the ame Premiſſes the more ſafely and cer- 
tainly to execute, do, and perſorm, the aforeſaid 


Chriſtopher Knightley, with one Edward King, late 
of High Treaſon, in contriving and conſpiring 
the Death of our ſaid Lord the King that now is, 
duly convicted and attainted, by the Conſent 
and Agreement of divers of the Traytors and 
Conſpirators aforeſaid, the ſaid 10th Day of 
Fehruary, in the ſeventh Year aboveſaid, went 
and came to the Place propoſed, where ſuch in- 
tended Aſſaſſination, Killing, and Murder of our 
laid Lord the King by lying in wait, ſhould be 
done, performed, and committed, to ſee, view, 
and obſerve the Convenience and Fitneſs of the 
ſame Place for ſuch lying in wait, Aſſaſſination, and 
Killing, there to be done, performed, and com- 
mitted: And that Place being ſo viewed and 
obſerved, afterwards, ( to wit) the ſame Day 
and Year, their Obſervations thereof to ſeveral 
of the ſaid Traytors and Conſpirators did relate 
and impart, (to wit) at the Pariſh aforeſaid, in 
the County aforeſaid: And you the aforeſaid 
Charles Cranburne, the ſame Day and Year there, 
in order the ſaid execrable, horrid, and deteſta- 
ble Aſſaſſination, and Killing of our ſaid Lord 
the King, by the Traytors and Conſpirators 
eforeſaid, the more readily and boldly to exe- 
cute, perform, and commit, adviſedly, know- 
ingly, and traiterouſly did bring and carry be- 
tween divers of thoſe Traytors and Conſpirators, 
orward and backward, from ſome to others of 
them, a Liſt of the Names of divers Men of thoſe 
Who were deſigned and appointed our ſaid Lord 
the King ſo as aforeſaid by lying in wait to kill 
and murder ; againſt the Duty of the Allegiance 
of the ſaid Chriſtopher Knightley, you the ſaid 


Robert Lowick, Ambroſe Rookwood, and Charles 
ranburne, and againſt the Peace of our ſaid Lord 
* King that now is, his Crown and Dignity, 
aud againſt the Form of the Statute in ſuch Caſe 
made and providde. 
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How ſay'ſt thou, Robert Lowick, Art thou 
Guilty of the High-Treaſon whereof thou ſtand- 
eſt Indicted, or Not Guilty? | 

Lowick, Not Guilty. 4 

Cl. of. Arr. Culprit, How wilt thou be Try'd? 

Lowick. By God and my Country. 

Cl. of Arr. God ſend thee good Deliverance: 
How fſay'ſt thou, Ambroſe Rookwood, Art thou 
Guilty of the High-Treaſon whereof thou ſtand- 
eſt Indicted, or Not Guilty? 

Rool wood. Not Guilty. 

Cl. of Arr. Culprit, How wilt thou be Try'd ? 

Rookwood, By God and my Countrey. 

Cl. of Arr. God ſend thee good Deliverance. 
Charles Cranburn, How ſay'ſt thou? Art thou. 
Guilty of the High-Treaſon whereof thou ſtand- 
eſt Indicted, or Not Guilty? 

Cranburne. Not Guilty. | 

Cl. of Arr. Culprit, How wilt thou be Try'd ? 

Cranburne. By God and my Countrey. 

Cl. of Arr. God ſend thee good Deliverance. 

Cranburne. My Lord, I deſire your Lordſhip 
would grant me the Favour for my Wife to come 
to me in private, and that I may have Pen, Ink, 
and Paper. | 

L. C. J. Pen, Ink, and Paper, you Sir John 
2 have ; oor as n the ona, ws Holt. 
muſt conſider of it. r o ate, What 
has been uſual-in thoſe Coles? | val 

Keeper. My Lord, welet no Body come to them 
in private, but their Council. 

L. C. J. That's provided for by the Act that 
allows them Council: But has it been uſual here- 
tofore to permit any Body elſe to be with them 
in private; the Wife, or any other Relations? 

Keeper. It has not. 

L. C. J. It is very dangerous if it ſhould; there- 
fore let him have his Wife come to him in the 
preſence of the Keeper. 

Cranburne. And Pen, Ink, and Paper, I hope, 


my Lord? 


L. C. J. Yes, yes, that you ſhall have. 

Cranburne. You don't deny me, my Lord, that 
I may have my Wife come to me? 

L. C. J. No, we don't, but ſhe muſt not be in 
private with you, for feat of an Eſcape. 

Rookwood. I beg the ſame Favour, my Lord, to 
have my Brother come to me, and Pen, Ink, and 
Paper. 

LC. J. You ſhall have the ſame Rule; but you, 
Keeper, muſt have eſpecial Care who you do per- 
mit to come to them, and be private with them; 
for it is ſtill at your Peril if any ill Accident 
happens by your Indulgence to them: And yet 
it is fit they ſhould have all that is reaſonable for 
preparing for their Defence at their Tryals, 

Lowick. And 1 deſire, my Lord, I may have 
my Siſter come to me, and the Liberty of her 
being in private with me. 

L. C. J. Your Friends may come to you at ſea- 
ſonable Times, in the preſence of the Keeper; 
you ſhall have any thing that is reaſonable, but 
the Safety of the Government muſt be look'd 
after. Therefore, Keeper of Newgate, take back 
your Priſoners, and bring them here this Day 
ſevennight at ſeven a Clock in the Morning, with- 
out any other Order. 


They ſtaid at the Bar about half an Hour, the 
Fudges conſulting among themſelves about the 
Precept for the Petty Fury upon 4 late At 
of Parliament which has appointed fix Days 
for the ꝓury to be ſumman'd before they ap- 

n pear 
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pear to try any Cauſe, and upon the laſt Af 
15 . Tryals is Caſes of High-Treaſon 5 
which requires that the Priſoner ſhall have a 
Copy of the Pannel of the Jury duly return d, 

at leaſt two Days before his Tryal, * 


Then the Priſoners were carried away , and the 
Grand Fury withdrew to conſider of the Evi- 
dence againſt Knightley, and in a Quarter 
of aun Hour came back, and being called over, 
delivered in a Bill to the Court. 


Cl. of Arr. Gentlemen, you are content the 
Court ſhall amend Matter of Form, or falſe Latin 
in this Iadictment, without altering any Matter 
of Subſtance without your Privity. 

Jury. Yes. 

Cl. of Arr. Then, Gentlemen, you may go for 
this Time; and you are to take Notice if there 
be Occaſion at any Time to call you together, 
you fhall have ſufficient Warning given you be- 
forehand. This is Billa Vera againſt Alexander 
Knightley for High-Treaſon. 


Then the Judges reſumed the Debate among 
themſelves, and at laſt reſolved that there 
ſhould go three ſeveral Venires for the Petty 
Fury, returnable this Day ſevennight; one to 

ty between the King and Robert Lowick, 
the ſecond to try between the King and Am- 
broſe Rookwood, and a third between the 
King and Charles Cranburne ; becauſe, 
th:ugh the Inditment be againſt them jointly, 
yet it was a ſeveral Offence in every one of 
them, and they might ſever in their Chal- 
lenges, and that would be troubleſome, and 
therefore it was thought beſt to ſever them in 

their Tryals; and therefore the Court adjourned 
for an Hour or ſomething more, while the 
Precepts for the Fury were preparing, and ac- 
cording to the Aljournment met, and ſigned 
and ſealed the Precepts, and then adjourned 
the Seſſions of Oyer and Terminer until this 
Day ſevennight, at ſeven in the Morning, 


Die Martis Viceſimo primo Aprilis, Anno 
Kegni Regis Willielmi Tertii OG awo . 
Annoq; Dom. 1696. 
HE Coort fat about Eight a Clock, at 
1 which were preſent a great Number of 
Noblemen, and Perſons of Quality who were in 
the Commiſſion, and Seven of the Judges; to 
wit, the Lord Chief Juſtice Holt, the Lord Chief 
Juſtice Treby, the Lord Chief Baron Ward, Mr. 
Juſtice Nevile, Mr. Juſtice Powel, Mr. Juſtice Eyres, 
and Mr. Baron Pomis. 


Cl. of Ar. Cryer, Make Proclamation. 

Cryer. O yes, O yes, O yes. All manner of 
Perſons that have any thing more to do at this 
- Seſſions of Oyer and Terminer, adjourned over to 
this Day, draw near and give your Attendance. 
And God ſave the King. 

QC. of Ar. Cryer, Make Proclamation. 

Cryer. O yes, Sheriffs for the County of Middle- 
fex return the Precepts to you directed, upon 
Pain and Peril will fall thereon. | 


The Under Sheriff returned the Precepti. 


The Tryal of 


8 Will z. 


Cl. of Ar. Mr. Baker, pray, Who do you in- 
tend to begin with? | 

Mr. Baker. With Ambroſe Rookwood. 

Cl. of Ar. Cryer, Make Proclamation. . | 

Cryer. O yes, You good Men of the County of 
Middleſex ſummoned to appear here this Day, 
to try between our Sovereign Lord the King, 
and the Priſoners that are, and ſhall be at the 
Bar, anſwer to your Names as you ſhall be 
called, every one at the firſt Call, and fave your 


Iſſues. 


The whole Panne]! was called over, and the Ap- 
pearances of thoſe that anſwered Recorded ; 
and the Defaulters were again called over. 


Cl. of Ar. Keeper of Newgate, Set Ambroſe 
Rookwood to the Bar. (Which was done.) You the 
Priſoner at the Bar, Ambroſe Rookwood, thoſe Men 
that you ſhall hear called, and perſonally appear, 
are to paſs between our Sovereign Lord the King 
and you, upon Tryal of your Life and Death ; if 
therefore you will challenge them, or any of 
them, your Time is to ſpeak unto them as they 
come to the Book to be ſworn, before they be 
ſworn. 

Sir B. Shower. If your Lordſhip pleaſes, We 
have a Doubt or two to propoſe to your Lordſhip, 
in reſpect of the Tryal this Day: But before I 


offer it, we beg your Favour for a Word in be- 


half of our ſelves. 

My Lord, We are aſſigned of Council, in pur- 
ſuance of an AQ of Parliament, and we hope that 
nothing which we ſhall ſay ia Defence of our Cli- 
ents, ſhall be imputed to our ſelves. I thought it 
would have been a Reflection upon the Government 
and your Lordſhip's Juſtice, if being aſſigned we 
ſhould have refuſed to appear; twould have been 
a Publication to the World, That we diſt ruſted 
your Candour towards us in our future Practice 
upon other Occaſions. But, my Lord, there can 
be no Reaſon for ſuch a Fear, I am ſure I have 
none; for we muſt acknowledge, we who have 


been Practiſers at this Bar eſpecially, that there 


was never a Reign or Goverament within the 
Memory of Man, whereia ſuch Indulgence, ſuch 
Eaſineſs of Temper hath been ſhewn from the 
Court to the Council, as there always hath been. 
Never was there ſuch Freedom and Liberty of 
Debate and Argumeat allowed to the Bar, and 
we thank your Lordſhip for the ſame. 

My Lord, We come not here to countenance 
the Practices for which the Priſoner ſtands accu- 
ſed, nor the Principles upon which ſuch Practices 
may be preſumed to be founded ; for we know of 
none, either Religious or Civil, that can warrant 
or excuſe them. But the Act of Parliament ha- 
ving warranted the appearing of Council for per- 
ſons accuſed to make Defence for them, we hope 
your Lordſhip will give us leave to make what 
Objections we can on their behalf. 

L. C. J. Holt. Look ye, Sir B. Shower, go on 


with your Objections; let us hear what you have 


to ſay. 

Sir B. Shower. My Lord, It appears to be a 
Doubt to us, upon this Act of Parliament, whether 
this Cauſe can be tryed this Day: And if it be a 
Doubt, we hope, though it ſhould not have that 
Weight with the Court, that we apprehend it has; 
yet your Lordſhip will excuſe us, and ſettle it ac- 
cording to your Judgment, The Act requires, 


That all that ſhall be Accuſed and ms” 
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till it come into Court. An 
muſt admit, that in the Caſe of all Writs re- 


| 


696. Ambroſe 


High-Treaſon, whereby any Corruption of Blood 
may, or ſhall be made to any ſuch Offender or Of- 
fenders, or to any the Heir or Heirs of any ſuch 
Offender or Offenders, or for Miſpriſion of ſuch 
Treaſon, ſhall have a true Copy of the whole In- 
dictment; and afterwards ſhall have Copies of the 
Panuel of the Jurors who are to try them, duly 
returned by the Sheriff and delivered unto them. 
And every of them ſo Accuſed and Indicted re- 
ſpectively two Days at the leaſt before he or 


they ſhall be Tryed for the ſame, Now if your 


Lordſhip will pleaſe to caſt your Eye upon this 
Venire Facias, and it will appear to be returned 
but this Day, and that is not according to the 
Intent of this Law. And it is impoſſible then, 
if it be as we apprehend it, and put it, that 
this Tryal ſhould go on at this Time; and that 
this Conſtruction ſhould be ſo as we ſay; not 
only the Words, but as we take it, the Intent 
and Meaning of the Act of Parliament too are 
for us, that there ought to have been a Copy 
of the Pannel after the Return two Days before 
the Tryal. For in the firſt Place, My Lord, the 
Words are plain: It muſt be a Coyy of the Pannel 
duly returned by the Sheriff, Now though it 
be a Copy of the Array of the Pannel which we 
have delivered to us, yet it is not a Copy of the 
Pannel of the Jurors returned ; for it is no Return 

d the King's Council 


turnable, it cannot be ſaid that there is a Return, 
where there is a Writing upon the back, or a 
Label annexed, till it be actually returned into 
Court. As in the Caſe of a Fieri Facias, or a 
Mandamus, an Aion for a falſe Return cannot 
lye, till the Writ be actually returned. For 
ſuch Action muſt be brought into the County of 
Middleſex, where the Court reſides, before whom 
the Return is made, and not in the County where 


the Sheriff lived that made the Return; for it is 


not a Return till filed in Court. Now here the 
Words of the At are; He ſhall have a Copy of the 
Pannel of the Jurors who are to try him, duly Retur- 
ned by the Sheriff two Days before the Tryal. Now 
we humbly inſiſt that the Words duly Returned 
muſt be antecedent to the having the Copy, or 
elſe he cannot be ſaid to have a Copy of the Pan- 
nel duly Returned. The Act of Parliament does 
not ſay which ſhall be duly Returned z and there- 
fore there does ariſe a Doubt, whether your Lord- 
ſhip will not dire& us to have a Copy after the 
Return made, which is but this Day. 

Mr. Phipps. If your Lordſhip pleaſes to ſpare 
me a Word of the ſame fide: We take it, that 
by this Act of Parliament the Jury muſt be duly 
returned before the Pannel is delivered to us. 
Now the Return is the Anſwer that is Indorſed 
upon the Writ with the Pannel annexed, and 
delivered jnto Court ; for the Return is to the 
Court, and till it be delivered into Court, it can- 
not properly be ſaid to be a Return. We ac- 
knowledge the Copy of this Pannel has been de- 


| livered unto us two or three Days ago. But the 


Venire being not returned till to Day, we think 
we have not a Copy of the Pannel within the 
Intent of, and according to the Act of Parliament. 
And I deſire to put your Lordſhip this Caſe: 
This Act of Parliament does likewiſe provide, that 
the Priſoner ſhould have a Copy of his Indictment 
five Days before his Tryal, to enable him to con- 
ſult with his Council how to plead and defend 
himſelf; ſuppoſe then a Copy of a Bill that is 
intended to be preſented to the Grand Jury, be 
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delivered to the Per ſon accuſed five Days before 
the Grand Jury are to meet, and they afterwards 
meet, and find it, and the Party is brought im- 
mediately, and arraign'd upon it: This is a true 
Copy of the Indictment, yet certainly the Intent 
ot the Act of Parliament is not anſwered, for ir 
was not a true Copy of the ladictment at the 
Time it was deliver'd, And l take this Caſe to 
be under the ſame Reaſon. This is not a Pannel 
duly returned, till now; and therefore by Con- 
ſequence we haye not that Advantage that this 
Act of Parliament intended to give us; for which 
Reaſon we humbly apprehend we ought not to be 
2 to Day; which we ſubmit to your L ord- 
IP. 4 4 
L. C. J. What ſay you to it, Mr. Attorney. 
Mr. Attorney General, My Lord, with Sir Thomas 
Submiſſion, this Objection will receive a Trevor. 
very plain Anſwer. If I underſtand it aright, they 
ſay that they ought to have a Copy of the Pa nnel 
after it is returned, and that it cannot be ſaid to 
be duly delivered, according to the proviſion in 
this Act of Parliament, till after the Venire facias 
be duly returned into the Court, and then they 
are to have it two Days before they are tryed. 
They ſay the Yenire facias is returned but to Day, 
and fo the Copy delivered to them, is not pur ſu- 
ant to the Act of Parliament; and ſo they cannot 
be tryed to Day: This I take to be the Objection. 
But with Submiſſion, A) Lord, it will be plain 
both by the Words of the AR, and the Reaſon 
and Intention of it, that there is no Occaſion at 
all, nor no Neceſſity of having the Writ retur- 
ned before the Copy of the Pannel be delivered. 
The Words of the Act of Parliament are theſe ; 
That every Perſon and Perſons who ſhall be arcuſed, 
indicted, and tryed for Treaſon, or Miſpriſion of 
Treaſon, after the 25th of March, 96, ſball have Co- 
pies of the Pannel of the Jurors who are to try them, 
duly returned by the Sheriff, and delivered to them 
two Days before they be tryed. Now, firſt, My Lord, 
I thiak it is apparent what the Meaning and De- 
ſign of the Act of Parliament was, that the Pri- 
foner ſhould know two Days before the Tryal, 
who were the Jury that were to paſs upon him, 
that he might have an Opportunity to confider 
how he ſhould make his Challenges as he thought 
fit, and Time to enquire into the Qualifications 
of them, that if there were any particular Ground 
of Challenge, he might not loſe that Benefit; ſo 
that if he has a Copy of the Pannel array'd by 
the Sheriff, which is afterward returned by the 
Sheriff into Court, and there is no Variation of 
that Pannel afterwards; then certainly the End 
and Intent of the Act is entirely purſued; for 
by that Means the Priſoner has the Names of all 
the Jury returned, and are afterwards called, 
and has a full Opportunity of making ſach Chal- 
lenges as he thinks fit. And as the Reaſon and 
latent of the Act is anſwered by this Conſtruction, 
ſo the very Words of the Act are anſwered : For 
it is not ſaid in the Act, that he ſhall have a 
Copy of the Pannel after it is return'd, but it is 
ſaid a Copy of the Pannel duly returned by the 
Sheriff; that is, when the Sheriff has arrayed a 
Pannel, then he is to havea Copy of that Pannel ; 
and if afterwards the Sheriff return the ſame 
Pannel into Court, is not this a Copy of the 
Pannel duly return'd ? With Submiſſion it is, and 
ſufficient to anſwer both the Words and Intention 
of the Act of Parliament. lt is true, My Lord, if 
the Act of Parliament had ſaid he ſhou'd' have a 
Copy of the Pannel after ir was return'd, then 
We 
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we cou'd not have ſaid but that the Objection 
wou'd hold. But when the Words are general, 
and it is moſt reaſonable to be interpreted that 
the Copy is to be delivered when the Array is 
made, becauſe that anſwers the Intent and End 
of the AR of Parliament, which was to enable 
the Priſoner to make his Challenges, we take that 
to be ſufficient; and if another Interpretation 
ſhou'd be made, it wou'd render the Tryal in 
fach Caſes liable to all the Miſchiefs in the World, 
and make it impraQicable that any Perſon ſhon'd 
be try'd; at leaſt it wow'd introduce a new Me- 
thod of Proceedings that never was praQtiſed, nor 
ought to be introduced, unleſs this Act of Parlia- 
meat by expreſs Words, had appointed and con- 
ſtituted ſuch a new Method; and we ſuppoſe 
your Lordſhip will never make any ſuch Con- 
ſtruction, that the Act intended a new Method, 
unleſs expreſsly declared; for if it were, as they 
would have it, that the Copy of the Pannel was 
not to be delivered till after the Return of the 
Writ, then the Priſoner cannot be tryed upon the 
Return of the Writ; for upon the return of the Writ, 
the jury muſt be brought to the Bar, the Priſoner 
muſt be brought to the Bar, and adjourned over 
to a further Time, that in the mean Time a 
Copy may be delivered to them. I believe that 
they can never ſnow any Preſident that there was 
ſuch an Adjournment of a jury of Life and Death, 
over to another Day, for a Perſon to have a Copy 
of the Pannel, to enable him to his Challenges; 


and either that muſt be the Conſequence, or elſe 


the jury muſt not come upon the Return of the 
Venire facias, but there muſt go a Habeas Corpora, 
and the Prifoner tryed upon that Habeas Corpora : 
For firſt there muſt be the Return of the Writ, 
then the Copy of the Pannel delivered, then the 
Habeas Corpora returnable another Day; and upon 
that the Tryal muſt be had : But I believe there 
can be no Inſtance given of a Tryal for Treaſon 
upon a Habeas Corpora. Now if the Parliament 
had intended that they wou'd not have the Copy 
of the Pannel deliver'd till after the Return of 
the Venire facias, they would certainly have ex- 
preſs'd and provided how the Method of Tryal 
ſhould have been; that is, that either the Jury 
ſhould have been adjourn'd over till another Day, 
or elſe brought to the Bar upon a Habeas Corpora; 
which is the only way that can be thought of. 
Indeed, My Lord, 1 do agree, that if the Sheriff 
mould give a Copy of the Pannel, and afterwards 
ſhould vary that Pannel, tho? but in one Name, 
that would not anſwer the End of the AR of 
Parliament, becauſe the Priſoner is deprived of 
the Opportunity-of knowing the Name of the 
Perſon that he ſo altered, in Order to his making 


his Challenges againſt him: But if the Sheriff do 


return the ſame Perſons that are in that Copy de- 
livered to the Priſoner, then we do, to all In- 
tents and Purpofes, anſwer the End of the Act 
of Parliament, and avoid the abſurd Conſtruction 
that they wonld make of this Act for the Chang- 
ing the Method of Tryals, and no Body can well 
tell what Method ſnou'd be purſued: But certain- 
ly if the Act of Parliament intended a new Me- 
thod ſhou'd be purſued, they wou'd have deſcri- 
bed and ſettled what it ſhou'd be. 

Mr Sollicitor General. If your Lordſhip pleaſes to 
ſpare me a Word of the ſame ſide; my Lord, this 
is an Object ion that has been foreſeen, and I think 
has been prevented; for, with Submiſſion, I take it 
the Act has been ſufficiently anſwered both as to 
the Words, and as to the Intent of it in the Pri- 
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ſoners having the Copy of the Pannel before the 
Jury be returned; there muſt be ſuch a Thing as 
a Pannel array'd before the Jury be ſummon'd, 
and therefore it is ſufficient that the Priſoner 
have a Copy of that Pannel ſo many Days be. 
fore his Tryal; which was only intended for that 
particular Reaſon, that he might be provided 
ſufficiently to make his legal Challenges.  Cer- 
tainly within the Intent of the Act of Parlia- 
ment it is well enough if he had but a Copy of 
the Pannel two Days before the Return of the 
Writ, provided the Jury was not alter'd that was 
array'd, nor any other Names put in but thoſe 
that he had a Copy of before: Now, my Lord, 
I think this Act of Parliament muſt be taken ac- 
cording to the Intent and Meaning of it, or elſe ir 
will bear hard upon the Priſoner, and harder 
ſure than it was deſigned it ſhould : This Act 
ſays, he ſhall have a Copy of his Indictment fo 
many Days before his Tryal; now I would fain 
know whether they would have it conſtrued, 
that the Copy does not need to be delivered till 
after Iſſue joyn'd, which muſt be if their Doctrine 
hold true, that the Act is to be conſtrued accord- 
ing to the ſtrict Letter of it, for Tryal is the 
Tryal of the Iſſue; what if the Inictment be deli- 
vered five Days before the Tryal, tho? after Iſſue 
joyn'd, it is well enough according to ſuch an Ex- 
poſition, for the arraigning of the Priſoner is no 
Part of the Tryal, and yet it was the Intent of 
the Parliament that he ſhould have a Copy of the 
Indictment five Days before he was arraigned, and 
that for this Reaſon, becauſe he might have ſeve- 
ral Pleas to plead and Objections to make before 
he pleaded the General Iſſue ; he might have Pleas 
in Abatement, which after Plea pleaded of Not 
guilty he could not have the Advantage of, nor 
could he afterwards move to quaſh the Indictment, 
which he might otherwiſe haye good Reafon for, 
if he had the Copy before he was put to plead ; 
ſo that I take it the Act is to be interpreted 
every where according to the Intention of it, 
and the Priſoner at the Bar according to the 
Intention of the Act, has had a Copy of this In- 
dictment five or ſix Days before his Arraignment, 
and therefore we have acted according to the Pur- 
poſe and Meaning of the Parliament, and likewiſe 
he has had a Copy of the Pannel of the Jurors 
that are to try him, which is duly returned by 
the Sheriff, which is likewiſe according to the 
Act of Parliament: As for what they ſay that 
even a Copy of the Indictment before it be found 
would not be good according to this Act; that's 
true, but the Caſe is not the ſame, nor the Rea- 
ſon of the Caſe alike between that and the Pan- 
nel of a Jury, becauſe it is ſufficient in Law to 
make it a good Pannel if it be array'd by the 
Sheriff before the Jury be ſummoned, for the 
Sheriff muſt array and compleat his Pannel to 
let his Bailiff know who muſt be ſummoned, 
but in the Caſe of an Inditment, tho? a Bill be 
firſt form'd by the Clerk, yet it is not look'd 
upon as a formal Inditment in point of Law 
till it de found by the jury as their Verdict, and 
preferred to the Court, and it is not neceſſary 
that ths Indictment ſhould be formed for the jury 
before they find it, for they are properly to make 


their own Preſentments themſelyes ; and the an- 
cient Practice was, that they only preſented the 


Fact, and the Matter was put into Form after- 
wards by the Court, and in many Caſes it is ſo 
at this Day, as we have had ſome Inſtances late- 
ly ; but as to the arraying of a Pannel it always 
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was ſo, and always mult be ſo array'd' by the 
Sheriff before the Jury ſummoned, and there's 
the Difference between the giving a Copy of an 


dictment and the Copy of a Pannel, the one 
5 taken Notice of in Point of Law to be ne— 


ceſſary, the other is not. This giving a Copy 
of the Pannel, my Lord, we ſay is within the 
Intent of the Act, which was only to enable 
Perſons accuſed to make their juſt Challenges 
and that they may as well do when a Copy is 
delivered after it is array'd by the Sheriff, as, 
when it is return'd by the Sheriff, and being ſo 


done, with Submiſſion, it is well done within 


the Words, and within the Intent of this Act 
of Parliament. 

Mr Conyers. My Lord, the Words of this Act 
of Parliament are, that they ſhall have a Copy 
of the Pannel of the Jurors who are to try 
them duly returned by the Sheriff and delivered 
to them, and this two Days before the Tryal : 
My Lord, that this is the Pannel of the Sheriff of 
the Jurors that are to try them aſſoon as it is 
array'd has been obſery'd already ; now it would 
be a forc'd Conſtruction to conſtrue theſe Words 
that follow, duly returned by the Sheriff, to be 


meant, that a Copy ſhould be delivered after 


the Jury is returned, becauſe that would be a 
Delay of Juſtice, and keeping off the Tryal longer 
than was intended by this Act of Parliament, and 
more than will anſwer the End of this Law, for 
the End of it was to give the Priſoner all Bene- 
fir and Advantage of Exceptions againſt any of 
thoſe that were to try him, and if he has this 
Pannel two Days before his Tryal, he has that 
Benefit the Law intended him. Now, my Lord, 
as to what has been ſaid of an Indictment, which 
by this Law he is to have a Copy of too, that is 
plainly quite another Caſe ; for it is not an In- 
dictment till it be found, and fo anſwers not the 
Words nor Intention of the Act till found by the 
Grand Jury, till then it is not'a Copy of his 
Charge, and therefore by no Conſtruction can it 
be called a Copy of the Inditment. I think I 
need not trouble your Lordſhip any further in 
this Matter, becauſe this Objection was foreſeen, 
and has been already conſidered of by the Court 
upon the Priſoners Arraignment. 

Sir B. Shower. My Lord, in Anſwer to what 
Mr. Sollicitor has ſaid, that there is as much Rea- 
ſon to expect that the Copy of the Indictment 
ſhould not be delivered till after Plea pleaded, as 
that the Pannel ſhould not be delivered till after 
the jury return'd, becauſe in the Caſe of the 
Iadictment it is ſaid ſo many Days before the 
Tryal, and the Tryal cannot be till Iſſue joyn'd, 
there can be no Weight in that Objection at all; 
for the Words of the Ac are quite differently 
penned in the Caſe of the Indictment, from what 
they are in the Caſe of the Pannel, for tho” it be 
ſaid it ſhould be done five Days before the Try- 
al, yet it is added, in Order to the adviſing with 
Council how to plead, which muſt be before 
Plea pleaded, and therefore it muſt be abſolutely 
neceſſary to be done before the Arraignment. My 


Lord, I have propoſed my Doubt, it may have 


Conſequences on the one Side and the other, we 
ſubmit intirely unto your Lordſhip's Judgment, it 
is a new Law, and never has received any Opi- 
nion; the Words of it are, duly return d by the 
Sheriff, and the Queſtion is, Whether a Copy of 
the Pannel upon the Array before it be return'd 
be a Copy of the Pannel duly return'd, tho' the 
lame Pannel be afterwards duly returned. 
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Mr. Thipps. My Lord, Mr. Attorney General 
owns, that the Pannel after it is arrayed may be 
amended and altered by the Sheriff, and it was ne- 
ver intended by this Act of Parliament, that any 
Copy of the Pannel ſhould be delivered to the pri- 
ſoner but of thoſe Men that were really returned, 
ſo that we take it we ought to have it two Days 
after the Return and before the Tryal, for cer- 
tainly it muſt be 2 Copy of the Men returned, 
which if the Sheriff may alter at any Time before 
the Return, the Intent of the Act of Parliament 
can never be anſwered by any Copy but what is 
a true Copy of the Return. Mr. Conyers would 
anſwer the Objection that I made about a Copy 
of the Indiament by this, that it is not an in- 
dictment till it be found by the Jury, but I think 
it is no Anſwer to our ObjeRion at all, tho? it 
be but a Copy of the Bill intended to be pre- 
ſented to the Grand Jury, yet if the Grand Jury 
afterwards find it is as true a Copy of the In- 
dictment, as this is a Copy of the Jury intended 
to be returned, and afterwards returned. As to 
what they ſay, that this will introduce a new 
Method of Tryal, contrary to all Form or Pro- 
ceedings, that can be no Objection neither; for 
if it be ſo, we can't tell how to help ir, the Par- 
liament have thought fit to have it ſo, and we 
muſt ſubmit to take it as the Law has made it: 
If there be a Neceſſity for a Habeas Corpora upon 
the Proviſion made in this Act, ſo it muſt be, for 
we muſt take the Law as it is. We ſubmit our 
Objection to your Lordſhip; we think we have 


not had the Benefit of this Law. | I 


Mr Cowper. Surely, my Lord, what Mr Phipps 
has now ſaid has no Weight in it; that becauſe 
the Sheriff had it in his Power to alter the Pannel 
before it was returned, that therefore this is not 
now a true Copy of the Pannel of the Jurors 
who are to try the Priſoner, duly returned by 
the Sheriff; which are the Words in the Act. It 
is true, if the Sheriff had in fact altered the Pan- 
nel from what it was, and return'd it ſo altered 
into Court, no doubt of it the Priſoner would be 
very well intitled to make this Objection, that he 
had not a Copy of the Pannel, or the Names of 
the jurors that were ſummoned to try him; but 
now we can ayer, that we have purſued this Act 
of Parliament literally; for in Anſwer to their 
Objection, we may ask this Queſt ion of them up- 
on the Words of the Act, Have you not had a 
true Copy of the Names of thoſe that are to 
try you, and are duly returned by the Sheriff 
for that Purpoſe ; and was not that Copy deli- 
vered unto you above two Days ago? They can- 
not ſay they have not had it fo, and if they can- 


not ſay ſo, then both the Words and Meaning 


of the Act of Parliament are in every reſpect an- 
ſwered; if when the jury come to be called the 
Priſoner finds the Pannel to be altered, he has 
Reaſon to object, and will have the Benefit of 
the Objection, that he has not that Advantage 
which the Law intended him, but till that prove 
to be the Fact, we think here is a full Compli- 
ance with this Law. 

Mr Soll. Gen. Sir Barth. Shower miſtakes my 
Objections about the Copy of the Indictment, for 
we ſay, if the latent of the AQ of Parliament 
be complied with, it is ſufficient, eſpecially where 
the Words are any way doubtful ; according to 
the Words of this A& of Parliament, a Copy of 
the Inditment need to be delivered but five 
Days before the Tryal; but it appearing that 
the Intention of theſe Law. makers was, _ + 
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ould have a Copy of the Indictment to enable 
bim to plead to 4 if he had Cauſe, therefore 
tho? the Words be before the Tryal, we have ta- 
ken it that he ſhould have a Copy five Days be- 
fore his Arraignment, and ſo we have complied 
with the Meaning of the Law in that point, as 
we have alſo in this, which was, we take it, 
only to enable the Prifoner to make his Chal- 
lenges, and if that be done two Days before his 
Tryat, with Submiſſion, it fully anſwers this 
225 C. F. Have you done, Gentlemen? 

Ceunc. Yes, my Lord. | 

L. C. J. Then look you, Sir B. Shower, as to 
this Point that you now inſiſt upon, we have had 
it under Conſideration heretofore ; we were here 
this Day ſeven-night, and then we did conſider 
in what Method we ſhould proceed, ſo that the 
Priſoner might have the Benefit intended him by 
this Act of Parliament: The Act of Parliament 
does deſign in the firſt place, that every Priſoner 
that is to be tryed for High Treaſon ſhould have 
a Copy of his Indictment, at leaſt five Days be- 
fore the Tryal, that I think was all that the 
Makers of this Act of Parliament intended at 
the firſt ; but then there being ſubſequent Words, 
which ſhew the Reaſon why they gave him the 
Copy ſo long before the Tryal ; which is, that 
he might advife with his Council what to plead ; 
theſe Words we conceive have given the Priſcner a 
further Time than what was originally intended, 
therefore we have thought it neceſſary that the 


Priſoner ſhould have a Copy of his Indictment 


five Days before he be arraigned, which is five 
Days before he was put to plead ; and your Cli- 
ent, the Priſoner at the Bar, has had the Bene- 
fit of this Act in that reſpect before we arraigned 
him; then after he has pleaded, the Queſtion 
was, when he was to have a Copy of the Pan- 
nel: Now the Deſign of this Act of Parliament 
was, That the Prifoner ſhould have a Copy of 
the Pannel two Days before his Tryal, in Order 
that he might conſider of the Perſons that were 
to try him; that he might inform himſelf of 
their Qualities, Tempers, and Diſpoſitions; that 
© he might make uſe of the Benefit the Law gives 
him of Challenging Five and Thirty, without 
ſhewing any Canſe, if he did not like the Men, 
and as many more as he ſhould think he had 
good cauſe to challenge: Now in this Cafe, the 
whole Deſign of this Act of Parliament is an- 
ſwered, for he has had a Copy of the Pannel, as 
you your ſelves acknowledge, two Days before 
the Day of his Tryal, ſo that he has the full Be- 
nefit that the Act of Parliament intended; he is 
by this Copy as well enabled to make his Chal- 
lenges as the Law deſign'd he ſhould be, and has 
had the ſame Time allowed him that the Act of 
Parliament meant he ſhould have; then ſuppo- 
ſing the Deſign of this Act of Parliament be 
fully anſwered and complied with in the Caſe. 
The next Queſtion is, whether the Words of 
the Act are ſatisfied, for we would be very loth, 
in a Caſe of this Nature, where an Act of par- 
kiament intends a Favour to a Priſoner that ſtands 
at the Bar for his Life, to abridge him of any 
Part of that Favour which the very Words of 
the Act would allow him, tho? the Intent of the 
AQ of Parliament were anſwered otherwiſe : Now 
in the firſt place it is obſervable, that the Act 
of Parliament does not ſay, that the ' Priſoner 
Mall have a Copy of the Return, nor does it 
tay, he ſball haye a Copy from the Court, but 
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he ſhall have a Copy of the Pannel of the. Jurors 
duely returned that are to try him; now if the 
Sheriff array his Pannel ſeveral Days before the 
Tryal upon the Venire :facias, and does give him , 
Copy of that very Pannel, which Pannel is after. 
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wards returned in Court. Has not he then , 
Copy of the Pannel duely returned? Does not 
this anſwer all the Words of the Act? For yon 
your ſelves ſay that it is not ſaid in the Words 
of the Act, that the Copy ſhall be delivered after 
the Pannel returned, nor does there need a Copy 
of the very Return. Surely we muſt not carry jt 
farther than the Words, if the Meaning be complied 
with, and we think this anſwers both Words and 
Meaning: It is a Copy of the Pannel, and a 
Copy of that Pannel that's duely returned. Nos: 
to make another Conſtruction would indeed not 
only alter the uſual Courſe of Tryals, but be con- 
tradictory to the very Proceſs it ſelf. We are by 
the Courſe of Law to award Proceſs to ſummon x 
Jury to appear at a certain Time, to try the Iſſue 
joined between the King and the Priſoner ; and 
yet when we haye done this, and the Jury there. 
upon are ſummoned and do appear, they may 
go as they came; for the Iſſue cannot be try'd, 
becauſe after the Return, the Priſoner muſt have 
a Copy of the Pannel two Days before he can be 
tried. I do think the Deſign of the Act of Par- 


liament, and the very Words of the Act are fully 


ſatisfied in giving a Copy of the Pannel two Days 
before the Return, We had this Matter under 
our Conſideration before, and upon Debate among 
our ſelves, we did think fit to award the Precept 
returnable this Day, and reſolved to try the Pri- 
ſoner this Day, unleſs better Reaſons were offered 
us to alter our Opinion, and we are not ſatisfied, 
that any fuch better Reaſon has been given, but that 
this Tryal oaght to go on, the Prifoner having 
the full Benefit that was deſigned him by this AR 
of Parliament. And the Giving a Copy of the Pan- 


nel that is return'd, tho? before the Return, ſaffici-. 


ently ſatisfies the Words of the AR, no other Con- 
ſtruction can be made without great Abſurdities: 
This is my Opinion. 

Sir B. Shower. My Lord, I hope we ſhall be ex- 
cuſed for our Client, we have another Doubt to 
propoſe to the Court. 

L. C. F. You have had my Opinion upon this 
Point, if my Lords and Brothers are of another 
Opinion, they will tell you. 

Judges. No, my Lord, we are all of the ſame 
Opinion. 

L. C. J. My Lord Chief Juſtice of the Common 
Pleas, and my Brothers are all of the ſame Opi- 
nion. 

Sir B. Shower. My Lord, we ſay we have ano- 
ther Doubt to propoſe upon this AR of Parlia- 
ment: It is a new one, and neyer put in PraQice 
till now, and therefore we hope your Lordfhip will 
pleaſe to excufe us, if we offer our Objections, 
becaufe there has yet never been a Determination 
about it, and we are aſſigned of Council by your 
Lordſhip. 

L. C. J. Never make Apologies, Sir Bartholo- 
mew, for it is as lawful for you to be of Council 
in this Caſe, asit is in any other Caſe where the 
Law allows Council. It is expected you ſhould do 
your beſt for thoſe you are aſſigned for, as it is ex- 
pected in any other Caſe that you do your Duty 
for your Client. 

Sir B. Shower. My Lord, cur Exception is this, 
we ſay that this Tryal cannot go on at this Time, 


upon this Act of Parliament, becauſe we have no 


true 
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true Copy of the whole Indictment, it does not 
appear, in the Copy we have delivered to us, be- 
fore whom it was taken, or whether it was taken 
at all, or in what Place it was taken; it ſays only 
Middleſex in the Margent, and then Juratores pro 
Dornino Rege preſentant : That might be before the 
juſtices of the Peace at the Ouarter-Seſſions, or it 
might be at the Monthly Seſſions at Hicks's Hall, 
or it might be at the Seſſions at the Old Baily; or 
it might be before Commiſſion of Oyer and Ter- 
miner, as perhaps. it really was; but ron conſtat 
where it was taken, nor how it comes hither : lt 
might be before your Lordſhip here, as we believe 
it was, but this Copy not letting us know where 
and how it was taken, we think we have not the 
Be:eſit of this Law; for the Party accuſed is by 
this Act of Parliament to have a Copy to adviſe 
with Council, that he may be enabled to plead. 
And that is the Reaſon why the Words of this 
Act are ſo penned, that he ſhall have a Copy of 
the whole ladic ment, which we cannot plead to, 
unleſs we know where it was taken, if we ſhould 
have Occaſion to plead any ſpecial Matter. And 
belides, my Lord, there is another Reaſon why 
we ſhould have the whole Indictment to enable 
vs to plead, becauſe if we had the Caption, it might 
perhaps appear, that the Indictment was taken 
before the Time of the Fact alledged in the In- 
dig meat, and then that would make it vicious; 


it might he before the gth of February, when this 


Treaſon is ſaid to he committed, and then we 
ought not to be bronght to Tryal. Now the De- 
ſisn of this Act of Parliament, in giving the Pri- 
ſoner a Copy of the Indictment ſo long before 
the Tryal, was not only to enable him to make 
his Defence upon the Tryal, but alſo to adviſe 
with Council to plead; for ſo the Words are, the 
better to enable him to plead. Now we ſay to 
anſer this End, it is neceſſary we ſhould have a 
Copy of the whole ludictment, as it ſtands before 
your Lordſhip in Court. And another Reaſon is 
this, it is no Indictment, unleſs it be preſented 
by the Jury, as their Inquiſition upon Oath, unto 
ſme Court that has juriſdiction of the Matter: 
What we have delivered to us is only a Copy of 
a Bill, as to he delivered to a Grand Jury, to be 
found; now conſtat, that it is found. Now the In- 
tent of the Act of Parliament being to give the 
Priſ>ner this Advantage to enable him to plead, 
he may have ſeveral Pleas, of which he might take 
a legal Advantage if he had a Copy of the whole, 
which he knows not how to come at now; and 
in truth it is very neceſſary, becauſe if he be tri- 
ed upon an Indi ment found in another County, 
then theſe Commiſſioners have not a legal Antho- 
rityto try him; and if the Tryal ſhould go on, and 
he be acquitted. he is ſabje& to be indicted and 
tried again, and never can relieve himſelf by the 
Acquittal npoa ſuch an Indictment before Perſons 
that had no Anthority to try him. I doubt he 
can never plead the Acquittal, becauſe he cannot 
make out thet he was duely try'd and acquitted : 
And for theſe Reaſons we humbly ſabmir it to 
your Lordſhip, whether we have had the Benefit 
of this Law, in having, a Copy of the whole In- 
ditment to enable ns to plead ; and if we have 
nat, till we have that Benefit, we humbly conceive 
this Tryal ought not to go on. 

Mr Phipps. My Lord, the Queſtion is whether 
the Style of the Court, the Perſons before whom 
It was taken, and to whom the Preſentment is 
mide, the Time when it was taken, and the 
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Place where, ought not to appear in the Indict- 
ment. This Law requiring that the Priſoner 
ſhould have a Copy of the whole Indictment to 
enable him to plead ; for if it ſhould happen, 
that the Indictment was taken before Perſons that 
had no Juriſdiction, then I believe it will not be 


denied hut that the Priſoner might plead to the 


Juriſdiction, and there might be ſeveral other Pleas 
that he might take Advantage of. I would deſire to 
know of the King's Council, whether ever they 
ſaw a Copy of an Indictment given in Evidence, or 
pleaded without the Caption. It is not a true Co- 
Py without it; there ought to be the Time, the 
Place, and the Style of the Court before whom it 
is taken. | | 

Mr At. Gen. Truly, my Lord, I think I need 
ſ1y no more to this Objection, than that it does 
not come at a proper Time, for with Submiſſion, 
if the Priſoner will upon this Act ſay he has not 
had a Copy of his Indictment to enable him to 
plead, he ought to have taken the Advantage of 
it before he does plead, that is the proper Time 
for him to object this Matter to the Court, for 
if after he has had ſuch a Coyy as this Priſoner 
has had, he does ſubmit to plead, with Submiſſion 
it 1s too late to come at his Tryal and make 
a OdjeRion, he cannot be received to make it 
after. 

L. C. J. That is a full Anſwer, Mr Attor- 
ney. 

Mr At. Gen. I think it is, my Lord, with Sub- 
miſſion, not that we would wave giving other An- 
ſwers to it, if it were in a proper Time; but 
the Method of proceeding muſt be, and we think 
we have no Occaſion at this Time to ſay any Thing 
more to this Object ion. 

L. C. J. No, no, that is a full Anſwer in this 
Point, for look ye, you that are of Council for the 
Priſoner, when once you have pleaded, you ad- 
mit yon have had a Copy; for the Copy was gi- 


ven you to enable you to plead, and when you 


have pleaded, you have paſs'd by all Advantage 
that you could have from the Copy, as to any 
Plea that you can make: For it's taken for grant- 
ed ye had a Copy to enable you to plead, and to 
adviſe with your Council about it; ſince you did 
piead, and do not inſiſt upon it at the Time of 
your Arraignment that you had not ſuch Co- 
Py 

Sir B. Shower, My Lord, we have propoſed 
one Doubt, and we humbly ſubmit it to the 
Court. 

Mr Sol. Gen. It was their own Fault that this Ob- 
jection was not made in Time. 


L. C. J. That Doubt of yours may ſerve at 


another Time, but now certainly it is quite out of 
Time. | 

Mr Sl. Gen. Nay, my Lord, even upon the Ar- 
1 that would not ſerve their Turn nei- 
ther. 

L. CJ. We will not enter upon that now, pray 
go on to ſwear the jury. 

Q. of Ar. You the Priſoner, look to your Chal- 
lenges, as I told you before. Cryer, call Sir Je- 
remy Sambrook. | 

Cryer. Vous, avoz. 

Sir B. Shower. Mr Rook wood, you are to make your 
own Challenges. | 

Rook wood. 1 do not challenge him. 

Cl. of Ar. Then hold Sir Jeremy the Book. 

Sir Jer. Sambrook. My Lord, I am uncapable of 
ſerving upon this Jury, for I have been deaf this 

P ſeveral 
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ſeveral Years, this Dozen Years; I cannot hear 
what is aid in Court, though ] am now ſo near 
the Court, I could not hear what your Lordſhip 
ſaid; nor what was ſaid at the Bar. I have a Cer- 
tificate here, if your Lordſhip pleaſe to have it 
read ; and moſt of the Perſons of Quality here 
about the Court know it to be true. 

Mr At. Gen. My Lord, I am afraid it is ſo. 

L. C. F. Nay, if it be ſo, it is not fitting that 
he ſhould be upon the Jury, when he can't hear 
what's ſaid : You muſt excuſe Sir Jeremy Sambrook. 
Go on to the next. 

Cl. of Ar. George Ford. 

Cryer. Vous avox. 

Cl. of Ar. Look upon the Priſoner. 

Rockwood. 1 challenge him. | 

L.C. F. Mr Ford, you muſt not go away, for 
you are upon another Pannel, wherein you may be 
employed, tho? you are now challenged. 

Cl. of Ar. William Underhill. | 

Rost. I challenge him. 

Cl. of Ar. Pilliam Vithærs. 

Rookw. 1 challenge him. 

Cl. of Ar. Samuel Powell, 

Rookw. I do not except againſt him. 

Cl. of Ar. Then ſwear Mr Powell. 

Cryer. Look upon the Priſo.1er. You ſhall wel] 
and truly try, and true Deliverance make be- 
tween our Sovereign Lord the King, and the 
Priſoner at the Bar, whom you ſhall have in 
Charge, and a true Verdict give according to 
your Evidence. So help you God. 

Cl. of Ar. Thomas Trench. 

Rookw. I challenge him. 

Cl. of Ar. John Molſe. 

Rookw, I challenge him. 

Cl. of Ar. James Bodington. 

Rootw. I challenge him. 

Cl. of Ar. John Raymond. 

Rookw, I challenge him. 

Cl. of Ar. Richard Marſh. (He did not appear.) 

George Haws. | 

Rookw. | challenge him. 

Cl. of Ar. Francu Barry. 

Rookw. I challenge him. 

Cl. of Ar. Arthur Baily, 

Rookwood. I except not againſt him. (He was 
ſworn.) 

Cl. of Ar. John Webber. | 

Rookw. 1 do not except againſt him. (He was 
ſworn ) 

Cl. of Ar. Thomas Glover, 

Rookw. I challenge him. 

Cl. of Ar. Dormer Sheppard. 

Rookw. I challenge him. 

Cl. of Ar. George Tredway. 

Rookw, I do not except againſt him. (He was 
ſworn.) 

Cl. of Ar. Matthew Bateman. 

Rookw. I challenge him. 

Cl. of Ar. Timothy Thornbury, 

Rookw. I challenge him. 

Cl. of Ar. James Partherich. 

Rookw. I challenge him. 

Cl. of Ar. Thomas Freeman. 

Rooftm. I challenge him. 

Cl. of Ar. Joſepb Blithit. 

Rookw. I challenge him, 

Cl. of Ar. Timothy Lennoy. 
 Rookw, 1 have nothing to ſay againſt him. (He 
was ſworn.) 

3 of Ar. John Harris. 
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Rookw. I do not except againſt him. (He was 
ſworn.) 

Cl. of Ar, Johm Billers. 

Roobw. I challenge him. 

Cl. of Ar. Richard Bourne, 

Rookw. I challenge him. 

Cl. of Ar. Ceorge Carter. | 
Rookw. I do not except againſt him. He was 
ſworn.) | 

Cl. of Ar. Francis Chapman. 

Rookw. I challenge him. 

Cl. of Ar. Alexander Forth. 

Rookw. I challenge him. 

Cl. of Ar. Thomas Playſted. 

Rookw. I challenge him. 

Cl, of Ar. William Etley, 

Rookw. I do not except againſt him. (He wa 
ſworn.) 

Cl. of Ar. John Marſh. 

Rookw. | have nothing to ſay againſt him. (He 
was ſworn.) 


Cl. of Ar. Samuel Hooper. (He did nat an— 
ſwer.) | | 
L. C. J. Did Mr Hooper appear? 
d. ef Ar. Yes, my Lord, he is mirk'd #5 apreare 
ing 


L. C. J. Then you ou; ht to call him gain, and 
ſet a Fine upon his Head. £ 

. of Ar. Cryer, call Sai u Hooper. 

Cryer. Samuel Hooper, come into Cont aud give 
your Attendance upon Pain of ten bound, for the 
Court has recorded your Appearance. 

Cl. of Arr. John Hall. 

Rookw. I challenge him. 

Cl. of Arr. Nicholas Roberts. 

Rookw, I challenge him. 

Cl. of Ar. William Partridge. 

Bookw, I challenge him. 

Sir B. Shower. How many has he challenged Mr 
Hardeſty ? 

Cl. of Ar. I will tell you Sir Bartholomew, — he 
has challenged 24. 

Sir B. Shower. Well then, go on, Sir. 

Cl. of Ar. Peter IL aveane. 

Rookw, I challenge him. 

Cl. of Ar. Thomas Moody. 

Rookw. I challenge him. 

Cl. of Ar. Richard Bealing. 

Roolw. I challenge him. 

Cl. of Ar. Thomas Evans. 

Rookw. ] challenge him. 

Cl. of Ar. Thomas Rammage. 

Rookw. I challenge him. 

Cl. of Ar. Edward Towneſend. 

Rokw. I challenge him. 

Cl. of Ar. William Gunſton. 

Rookw. I challenge him. 

Cl. of Ar. Samuel Freebody. 

Rookw, I do not except againſt him. (He was 
ſworn.) | 

Cl. of Ar. Philip Wightman. 

Rookw. I challenge him. 

Cl. of Ar. There are now Thirty two challenged. 
John Wyberd. 

Rookw, I challenge him. 

Cl. of Ar. William Strowd. 

Rook. I challenge him. 

Cl. of Ar. Daniel Byfeild. 

Rook, 1 do not except againſt him. (He was 


ſworn. ) 


Cl. of Ar. Benjamin Noble. 
Rook» 
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oo” — Cryer, count them. Samuel Pow- 


—_— One, &c. 
dl. of Ar. Benjamin Noble. 
Cryer. Twelve good Men and true, ſtand toge- 


ther, and hear your Evidence. 


The Names of the Twelve ſworn were theſe. 


Samuel Powell, \ George Carter, 
Arthur Bailey, | William Atley, 


Jom Webber, 


John Marſh, 


George Tredway, Samuel Freebody, 


Timothy Lennoy, 


Daniel Byfeild, and 


John Harris, J Benjamin Noble. 


I. c. J. Look ye, Mr Phipps, your Objection 
upon the Indictment flipt me, and therefore I 


would 
well a 


ſpeak to it now: You ſaid it might be as 
Copy of the Indictment before it be found, 


as well as this a Copy of the Pannel before it be 
returned. Now that can't be, for an Indictment 


is not 


an Indictment till it be found, it is only 


a Writing prepared for the Eaſe of the Jury, and 


for Expedition it is nothing till it is 


ound, for 


the Jury make it an Indictment by finding it, they 
may alter what they pleaſe, or refuſe it abſolute- 
ly. And if the Jury, upon examining the Wit- 


neſſes, 


would only preſent a Matter of Fact, with 


Time and Place, the Court might cauſe it to be 


drawn 
Jury: 


up into Form, without carrying it to the 
Again, There needs no Billa vera; for 


that is only the a Owning that which the 
Court has prepared and drawn up for them : But 
a Pannel is a Pannel when it is arrayed, before it 
be returned, and a Copy of the Pannel given be- 
fore it be returned, is a Copy of the Pannel 
returned, if it be afterwards returned, as it 


muſt. 


Sir Barth. Shower. But, my Lord, that Notion 
ſtrengthens our Objection that we laſt made, that 


makes 


it neceſſary that we ſhould have a Copy of 


the Caption, as well as the other Part, to make it a 
true Copy of the whole Indictment. 

L. C. J. That's another Thing, we will talk of 
that another Time; but I ſpeak of this only as 
to his Objection which ſlipt my Memory, becauſe 
I would have nothing remain unanſwered. 

Mr Phipps. My Lord, when the Bill is found, the 
Copy that we delivered before is as much a true 
Copy of the Indictment as our Copy of the Pannel 
is a Copy of the Jury returned, 

L. C. J. A Pannel is a Pannel when it is array- 
ed, but a Bill is not an Indictment till it be found; 
one cannot ſay a Man indiftatus exiſtit, till it be 
found ; all that we ſay of it before it be found, 
is that there was quedam Billa preferred to the 


Grand 


Jury, and if the jury bring it in nora- 


mus, whereby they diſown the Preſentment, it is 
cancelled, and there is no Record of it, nor no- 


thing, 


only a Memorandum in the Clerk's Book per- 


haps, that ſuch a Thing was. Well, go on. 

Cl. of Ar. Cryer make Proclamation. 

Cryer. O yes, If any one can inform my Lords 
the King's Juſtices of Oyer and Terminer, the 


King's 


Serjeant, the King's Attorney General, 


before this Inqueſt be taken, of the High Trea- 
ſon whegeof Ambroſe Rookwood, the Priſoner at 
the Bar ſtands indicted, let them come forth, 


and th 


ey ſhall be heard; for now the Priſoner 


ol. IV 


6. Ambr ole Rookwood. I07 | 


Root. I have nothing to ſay againſt him. (He ſtands at the Bar upon his Deliverance, and alt 


others that are bound by Recognizance to give 
Evidence againſt the Priſoner at the Bar, let 
them come forth, and give their Evidence, or 
elſe they forfeit their Recognizance. 

Cl. of Ar. Ambroſe Rookwood, hold up thy Hand. 
(Which he did.) You that are ſworn look upon 
the Priſoner, and hearken to his Cauſe. He 
ſtands indicted by the Name of Ambroſe Rook- 
wood, of the Pariſh of St. Paul Covent Garden, 
in the County of Middleſex, Gent. for that be, 
together with Chriſtopher Knightley, not yet ta- 
ken, Robert Lowick, and Charles Cranburne, and 
divers others, falſe Traytors, &c.——prout in the 
Inditment, mutatis mutandis— and againſt the 
Form of the Statute in that Caſe made aad provi- 
ded. Upon this Indictment he hath been arraign'd, 
and upon his Arraigament hath pleaded not guilty, 
and for his Trial hath put himſelf upon God and his 
Country, which Country you are; your Charge 
is to inquire, whether he be guilty of the High 
Treaſon whereof he ſtands indicted, or not 
guilty ; if you find him Guilty, you are 
ro inquire what Goods ot Chattels, Lands or 
Tenements, he had at the Time of the High- 
Treaſon committed, or at any Time fiace : If 
you find him not guilty, ye are to inquire whe- 
ther he fled for it; if you find that he fled 
for it, you are to inquire of his Goods and Chat- 
tels, as if you had found him guilty; if you find 
him not guilty, nor that he did fly for it, you 
are to ſay ſo and no more: And hear your Evi- 
dence. 

Mr Mountague. May it pleaſe your Lordſhip, 
and you Gentlemen of this Jury, this Indict- 
ment that has been read to yon, does charge 
the Priſoner with High Treaſon for Compaſſing 
and Imagining the Death of the King, for endea- 
vouring to ſubvert the Government, and to ſub- 


jet the People of England to the Slavery of Lew- 


is the French King, and for this End the Indict- 
meat ſets forth, that the Priſoner at the Bar did 
privately meet with ſeveral falſe Traytors, to 
conſult how they might compaſs the Death of 
the King, and commit thoſe other Treaſons ; 
and that the 1oth of February, at Covent Garden, 
in this County, it was agreed among them, that 
they ſhould get together Forty Horſemen where- 
of the Priſoner at the Bar was to be one, and 
they were to lie in Ambuſh, and ſet upon the 
King in his Coach upon his Return from going 
abroad ; ſome were to attack the Coach, others 
to attack the Guards, and there were to kill the 
King in the Coach : And the Indi&ment does like- 
wiſe charge the Priſoner with gathering together 
Horſes, and providing Arms for this Purpoſe. 
To this Indi&ment, Gentlemen, he hath pleaded 
not guilty ; we ſhall call our Witneſſes, and prove 
the Fad, and when we have ſo done, we do not 
at all doubt but you'll do your Duty. 

Sir B. Shower, My Lord, before the Witneſſes 
are called we have a Doubt to propoſe to your 
Lordſhip upon this Act of Parliament, and that 
is, whether we are to take our Exceptions to this 
Laditment before the Evidence be opened or gi- 
ven? 

p IL. CJ. It ſhould properly be before the Jury is 
worn. 

Sir B. Shower. The Words of the Act, my Lord, 
is before the Evidence given. 

L. C. 7. That Act provides, That if you do not 
take the Ad vantage of it, before the Evidence 
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Eiven, you ſhall not move that in Arreſt of Judg- 


ment. ET 
Sir B. Shower. It only ſays before Evidence given, 


and no Evidence has yet been given. 


L. C. J. But you are certainly very ifregular 
in point of Practice, no Body ever took Ex- 
ceptions to an Indictment after the Jury was 
ſworn. TER Hoke 

Sir B. Shower. If your Lordſhips pleaſes to let 
the Words be read of the Act of Parliament, they 
are theſe, That no Indictment ſhall be quaſh'd, 
unleſs Exception be taken in the Court where 
the Tryal ſhall be, before any Evidence given in 
Court upon that Indictment. Which, we ſay, 


ſtrongly implies that the Law-makers thought it 


might be done at any Time before the Evidence 
was given in open Court, beſides that the Law 
takes Notice that after Conviction it ſhould be of 
no Avail, it would have been a very improper 


Expreſſion before Evidence given in open Court, 


if it had meant before the Jury were ſworn and 
charged; for the Word Evidence ſappoſes the 
Tryal commenced : If they had intended it other- 
wiſe, that is, that it ſhould be before the Jury 
is ſworn, they would have expreſs'd it to be done 
at the Arraignment ; but mentioning it to be done 
in the Court where the Tryal is to be, before Evi- 
dence given, that ſzppoſes the Indictment to be 
at Iſſue before the Party needs to make his Ex- 
Therefore, my Lord, we hope we are 
regular in offering our Exceptions now. 

L. C. F. Pray, what ſay you to it, Mr Attor- 
ney? 

Mr Att. Gen. Truly, my Lord, I think they 
are no Way regular ; for, with Submiſſion, I take 
it, that though this Act of Parliament has indul- 
ged them in ſeveral Things which were not al- 
lowable by Law before, yet as to this Part they 
are not allowed to take Exceptions to the In- 
ditment, otherwiſe than they could before this 
Act was paſs'd: Nay, ſo far from that, that if 
your Lordſhip looks into the Act, you find they 
are reſtrain'd in this Point from an Advantage 
that they had before, that is they ſnall not move 
any ſuch Things as are there mention'd, after 
Verdict, in Arreſt of judgment: So that this 
Part is reſtrictive to the Priſoner, and takes away 
ſome Advantage that he had before; which 
was, moving in Arreſt of Judgment after Ver- 
di& ; but it leaves the making Exceptions as to 
any Time before the Verdict, as it was before, 
which was before Plea pleaded, but not after the 
Jury ſworn: For it cannot be denied that in 
point of Practice, ſuch a Thing as this that is 
now offered could not have been done before the 
Act. I would be glad to know whether they can 
ſhew any Precedent of any ſuch Thing as they 
now contend for. They ſay, the Words of the 
Act are, Exception muſt be taken before Evi- 
dence given; but that muſt be taken at ſuch a 
Time as they might by the Courſe of Law do it 
before: For when the Jury is ſworn, they muſt 
give a Verdict, and I do not know how they can 
be diſcharged without giving a Verdict; there- 
fore unleſs the Act had given Directions for a par- 
ticular Manner of Proceeding in this Matter, which 
it has not done, your Lordſhip will not, I pre- 
ſume, do it in any other Manner than as it was 
before the Act made; and if there be no Precedent 
to be ſhown of any ſuch Thing as this, of taking 
Exception to an Indictment after the Jury ſworn 
and charged with the Priſoner ; then there is no 
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power in this Act of Parliament, given to them to 
take Exceptions to this Indictment at this Time, 
we take it the Motion is very irregular upon all 
Accounts. | | 8 

Mr Sol. Gen. My Lord, we firſt ſay, that it is 
not proper for them to make any ſuch Motion as 


this upon this Act of Parliament, till they tell us 


what their Exception is, that we may ſee whe- 
ther it be within the Words and Meaning of this 
Act of Parliament. The only Thing now that is 
proper for us to conſider, is the Iſſue joined, and 
the Inquiry whether the Priſoner at the Bar is 
guilty of the High-Treaſon of which he is indict- 
ed, to which Indict ment he has pleaded not guil. 
ty: That's the Thing that is now before your 
Lordſhip to be tried, they have Room for Ex- 


ceptions to the Indictment afterwards, for ſome 


Exceptions I mean, (I do not know what their 
Exceptions are ) but if they be ſuch as may be 
taken after the Verdict, then | am ſure they are 
irregular now in their Motion, and they can 
ſhew no Precedent, when it was done after 
_ pleaded and Iſſue joined, as it is in this 
Caſe. 

Mr Conyers. The Advantage that the Act gives 
the Priſoner, of having a Copy of his Indictment 
ſo long before Tryal, is to enable him to plead, 
or to take Exceptions to quaſh it; but I neyer 
heard a Motion to quaſh an Indictment after a 
Jury is charged to hear the Evidence, Certainly 
they ought to do it before Plea pleaded, and not 
now to come to make a Motion to quaſh the In- 
dictment, after they have pleaded, and the Jury 
ſworn : Therefore we ſubmit it, upon the con- 
ſtant Practice in like Caſes, to the Judgment of 
the Court, 5 | 

Sir B. Shower. In Anſwer to that which Mr At- 
torney has ſaid, That it is an improper Time; 
I thought truly I had moved it for the Advantage 
and Eaſe of the King's Council, that they might 
not proceed upon this Tryal, when perhaps after 
all their Trouble, the Foundation, which is the 
Indictment, may fail. 1 have a great many Ex- 
ceptions to the Indictment; they ſay we ſhould 
name what our Exceptions are : I will acquaint 
them with them, as faſt as I can, if your Lord- 
ſhip pleaſe, the Indictment is very looſe and un- 
certain. | 

L. C. J. Certainly the Motion is irregular in 
point of Practice. 

Sir B. Shower. My Lord, we were afraid we ſhould 
be excluded from taking theſe Exceptions after the 
Evidence given. | 
f 1 C. J. So you are by the expreſs Words of the 

Sir B. Shower. Then certainly we may do it before 
the Evidence given. 

L. C. J. But the Act does not ſay, Ye ſhall do 


it at any Time before the Evidence given, eſpeci- 


ally in ſuch an irregular Manner, after Iſſue joined, 
and the Jury ſworn, Suppoſe Mr Attorney had gi- 

ven ſome Evidence. | 
Sir B. Shower. Then, my Lord, I agree we had 
been without the Words; therefore I now move it 
before the Evidence, becauſe the Act of Parlia- 
ment has given mea Liberty to do it before the 
Evidence given: For the Law having given this 
Liberty to the Priſoner, to make ſuch Excep- 
tions within ſuch a Time, your Lordſhip will not 
reſtrain us from making Uſe of that Liberty fur- 
ther than the Law has reſtrained, but we may make 
Uſe of our Exceptions before the Evidence given, 
. either 
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; induce your Lordſhip to quaſh the Indict- 
—_— 8 hs * to find us — Guilty, as we 
hope your Lordſhip will direct them to do: For 
what is more common upon Indictments after the 
ury are ſworn, than if Facts appear upon the 
Record not to be ſufficiently alledged, the Court 
will direct the Jury to find the Party not guilty, 
We think this Act does give us this Liberty, other- 
wiſe I know not to what Purpoſe it was made, the 
very Meaning ſeems to be, that the Exceptions of 
the Couneil for the Priſoner might be of Prejudice 
to the King; and therefore it ſays, After the 
King's Evidence given, and the Pact diſcovered, 
no ſuch Exception ſhall be made : Therefore we 
muſt make it before the Evidence given, other- 


wiſe this Act of Parliament that was deſigned 


in Favour of the Priſoner, will prove a very 
great Hardſhip upon him, eſpecially in Caſe of an 
imperfe& Indictment, as we apprehend this is, 
and he will be in a worſe Condition than ever he 
was; he muſt take his Exceptions now or not 


at all. The Act ſays, He is not to take it after 


Evidence given; and by Conſtruction the Kiag's 
Council would have it, That he ſhould not give it 
before : And conſequently he has no Time at all to 

ive It, | 
e L. C. J. Have not you had Time to do it before 
now Sir Bartholomew Shower, certainly you had ? 
You had Time this Day Sevennight, when you 
were arraign'd; you have had your Opportunity 
if you would have taken it; the Jury are now 
charg'd, the Indictment is opened, they have been 
told what they are to enquire of, and now you 


would break in and take Exceptions to the In- 


dictment. „ 

Sir B. Shower. My Lord, This is a new Ad of 
parliament, it ſays we ſhall take our Exceptions be- 
fore the Evidence given; which we take it, is any 
Time before the Evidence given ; and if your Lord- 
ſhip will not allow us to do it now, it may be we 
may loſe the Benefit of it abſolutely. 

L. C. J. It is one Queſtion whether we ſhall al- 
low it or no, and another Queſtion whether you 
can claim it or no: Certainly it is an irregular 


Motion, and the like of it was never offered in 


any Caſe before, be it Criminal or Civil: For if 
it be a Criminal Caſe that is not Felony or Trea- 
ſon, when the Iſſue comes to Tryal upon an In- 
ditment, Did you ever know any Exception ta- 
ken to the Indictment after the Jury were charg- 
ed? Certainly it is contrary to all Practice; and 
it is not fair, the Court is not well dealt with, 
you have had an Opportuaity before, and will you 


now put the Court and the Jury to ſo great deal 


of Trouble, to ſtay till the Jury be called over, 
the Priſoner called to his Challenges, he has 
challenged Thirty four, the Jury is ſworn, the 
Indiament is read to them, the Charge given 


4 them, the Council have opened the Indictment, 


and now when the Buſineſs is only to try the Iſ- 


ſue with which the Jury are charg'd, you come 
to turn us quite round, by taking Exceptions to 
the Indictment, i 

Mr Phipps. My Lord, We take it the Act gives 
us this Time to do it in. | 

L. C. F. You know you had another Time more 
proper to do it in. | 

Mr Phipps. My Lord, If we have not time now, 
then this Clauſe, with humble Submiſſion, ſignifies 
nothing at all. | 

L. C. J. The Clauſe was made in this Reſpect, 
to your Diſadvantage, becauſe you ſhould have a 
Copy of the Indictment, whereby you might 
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tog 
have an Opportunity to adviſe with Council, 
that they might inſtru you how to plead, and 
to take any manner of Exception before plea 
pleaded, it ought to be before the Tryal, and 
now becauſe of this Advantage, it provides that 
you ſhall take your Exceptions before the Tryal, 
and not move them in Arreſt of Judgment ; 
that is the Meaning of the AR. 

Mr Phipps. Then, my Lord, there needed no 
Time at all to be mentioned in the Act, but have 
left it as it was at Common- Law. 

L. C. J. Yes, Yes, there did need a Time to 
be limited, for this Clauſe was made 1 fay in 
your Diſadvantage, in depriving the Priſoner of 
the Benefit of ſuch kind of Exceptions in Arreſt 
of Judgment, becauſe of the Advantage that was 
given in the former Part of the Act, where you 
had Time given you to make your Exceptions, - 
for which End you are to have a Copy of the 
1 five Days before ycu are called to 

ead. = 
" Sir B. Shower. We could not come before, my 
Lord, as we apprehend, becauſe the Words of 
the Act are before Evidence given. 

L. C. J. But I tell you, this Clauſe was not 
for your Benefit, but for your Diſadvantage. 

Sir B. Shower, My Lord, What we preſs, ariſes 
from the very Words of the Act of Parliament, 
if the Meaning of the Law-makers was as the 
King's Council now contend to have it; the 
would never have uſed thoſe Words before Evi- 
dence given in open Court, but have ſaid they 
ſhould have had no Advantage of the Exception, 
unleſs it were before Plea pleaded; it does not ſay 
it ſhall be after the Verdict, or before the Ver- 
dict, but before the Evidence given: Now if they 
had meant what theſe Gentlemen ſay, they would 
have appointed it to be before the Verdict, 
which would have included the Tryal ; becauſe 
then it had been like the Penning of other Acts 
of Parliament, the Statutes of Feorailes and the 
like, which ſay, That after a Verdict, ſuch and 
ſuch Exceptions ſhall not Arreſt a judgment: 
But if they can ſhew me any Statute that is penn'd 
like this, they give me an Anſwer: All thoſe 
Statutes are, That no Judgment ſhall be arreſted 
or delay'd upon ſuch or ſuch Exceptions after a 
Verdict: But here it ſays, They ſhall not arreſt 
Judgment, unleſs the Exception be taken before 
Evidence given in open Court. My Lord, We 
ſubmit it to you, we think the Law-makers did. 
intend ſomewhat by that particular Way of 
Expreſſion, different from all other Acts of Par- 
liament; and truly if it be not as we offer to 
your Lordſhip, we think it can have no Meaning 
at all. 

Mr Att. Gen. Truly, my Lord, we think it is 
very plain what the Parliament meant by this 
Clauſe in this Act, the Deſign was, to reſtrain 
the Priſoner from moving in Arreſt of Judgment, 
for Miſ-ſpelling, or falſe Latin, or little Matters 
of Form, if he did not move it in a proper Time, 
having ſuch a Liberty allow'd him, as to have a 
Copy of the Indictment ſo many Days before he 
was compelled to plead: They inſiſt upon it, 
that the Words are, Before Evidence given; It 
is ſo: But what can be the Meaning of that? It 
muſt be at ſuch Time as the Law allows; it is 
not making a new Method of Tryal; you ſhall 
take Exception before the Evidence, that is, be- 
fore the Tryal, for it can never be intended, that 
they meant to alter the Courſe, and let the _ 
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cil break in between the Time of the Jury's be- 
ing ſworn, and the Evidence given, that by no 
Law could ever have been done before; 

Sir B. Shower. Pray, Mr. Attorney; when would 
you have us do it? 

Mr Att. Gen. Regularly before Plea pleaded, at 
leaſt-wiſe before the Jury be ſworn. To 

L. C. J. Undoubtedly this is not regular, it is 
contrary to all the Courſe of Practice, it is not 
fair Dealing with the Court. But then there is 
another Conſideration in the Caſe, that I would 


have you think upon: If ſo be this had been at 


a Tryal by Niſi Prius, then the judge of N:/7 
Prius is only to try the Iſſne; but now here the 
very Record is before us, and we are Judges of 
the Record, as well as we are to aſliſt the Jury 
in Trying the Iſſue. Now take it in any other 
Caſe of the like Nature, Suppoſe a Tryal at the 
Bar in any Civil Cauſe, though this be contrary 
to Practice, and the Court not fairly dealt with, 
yet when we have the Record before us, and find 
an Error in the Record, cannot we quaſh the 
Indictment and diſcharge the Jury. That is the 
Queſtion, Mr. Attorney, though I muſt confeſs, 
I do not know that it has been practicable. 

Mr Att. Gen. No, my Lord, in a Caſe of 
Treaſon, where the Jury are once charg'd, they 
are to give a Verdict, they muſt either acquit 
or convict. 

Sir B. Shower. It was don? in Whitebread's Caſe. 

Mr Att. Gen. But I know what has been uſually 
thought in that Caſe, and I believe they cannot 
ſhew me another. ET: 

L. C. J. Nay, that this is a very irregular Mo- 
tion, is very plain. 

Mr Sol. Gen. Certainly, my Lord, you muſt 
take it as the Law was before this Act, for this 
Clauſe does nothing for the Priſoner, but is 
againſt him. 

L. C. J. I know it is not for the Advantage of 
the Priſoner, therefore I put it as a Caſe in an 
Action, or an Indi&ment, as the Law was be- 
fore, whether this being a Tryal in the ſame 
Court where the Indictment was found, and we 
find an Inſufficiency in the Record before us, whe- 
ther we cannot quaſh the Indict ment. 

Mr Soll. Gen. Vour Lordſhip mentions Civil 
Actions, with Submiſſion, nothing of that kind 
could be done after once the Cauſe came to Try- 
al, but in Criminal Cauſes according to the Courſe 
of Practice, which will always be the Law till 
particularly altered, I believe no Body can pre- 
tend, that after Iſſue joyn'd, and a Jury charg'd, 
any one can move to quaſh the Inditment. I 
think I have heard it often ſaid in this Court, that 
in Capital Caſes, as High Treaſon, you may put 
in a Plea in Abatement of, but not a Motion to 
quaſh an Indictment; I am ſure it was diſal- 
lowed where I moved to quaſh an Ind ictment of 
Murder, let them but ſhow any Preſident of this 
Nature. 

Sir B. Shower. We will ſhow you, tho? this is 

the firſt Caſe upon this Act of Parliament, there- 
fore to ſhow any practice upon it would be very 
hard to require of us. 
I. C. J. But can you ſhow it before this Clauſe 
in this Act of Parliament, which, as I told you, 
is not for your Advantage, it does not give that 
Liberty that you deſire. 

Sir B. Shower. All the Clauſes in this AR of 
Parliament ſhow'd their Intention was this, that 
the Senſe of the Law-makers was, that we ſhould 


have this Liberty at any Time before Evidence 
given, for if there be ſuch Words as ſhow'd they 
thought it might be quaſh'd at any Time, tho' they 
were miſtaken in the Practice, yet we ſhall have 
the Liberty that they intended us, and the Word- 
ing of this Act ſhows, that the Parliament thought 
it might be done after the Tryal begun before 
Evidence given, becauſe they reſtrain us from 
taking thoſe Exceptions after the Evidence gi- 


ven, and it is no Prejudice to the King at all re. 


ally, it is rather for the Advantage of the Pro. 
ſecution, becauſe there is none of the Evidence 
diſcloſed, and therefore if the Indictment ſhould 
be found faulty, ſtill the Evidence remains un- 
diſcovered upon another Indictment; and ] have 
often heard it ſaid at this Bar in Caſes of In- 
dictments for Felony or Treaſon, as Murder, or 
the like; if any one did come as amicus curiæ, and 
acquainted the Court, that they were going to 
proceed upon an erroneous Record, or give an 
erroneous Judgment, or do any other erroneous 
AR, he ought to be received with Kindneſs, be- 
cauſe he would prevent a Wrong doing. 

L. C. J. That is in the proper Time not to 
interrupt the Tryal when the jury is once 
ſworn. | | 

Sir B. Shower, We are ready to offer our Ex- 
ceptions, and we hope it is no Prejudice ar all to 


the King before the Evidence of the FaQ is 


given. 

: Mr Phipps. My Lord, I perceive that this Clauſe, 
as they would have it, is intended to prevent us 
from moving that in Arreſt of Judgment, which 
we could have moved before, and ties us up to 
do it before Evidence given; now would fain 
know, if we could not before this Act move in 
Arreſt of judgment, for miſ-ſpelling, or falſe 
Latin, or im proper Latin. 

Mr Att. Gen. You might, no Doubt of it. 

Mr Phipps. They ſay we might; why then, if 
we could have a Time to move it after the Ver- 
dict, and that Time is abridg'd by the Act of 
Parliament, which directs that it ſhall be before 
Evidence given in open Court, ſure we may 
take any Time before the Evidence given, and ſhall 
not be reſtrain'd further than the Letter of the 
Law has reſtrain'd us, for this Act was intended 
for the Benefit of the Subject, and ought to be 
conſtrued as much in their Fayour as the Letter 
of it will permit. 

Mr Att. Gen. No doubt of it, it is to be done 
before Evidence given ; but the Queſtion is, at 
what Time it muſt be before the Evidence given, 
whether it muſt not be at ſuch Time as by the 
Courſe of Practice and Uſage of the Law it 


ſhould have been done before; if you will fa- 


tisfie my Lord and the Court that ever ſuch an 
Exception was taken, or an Indictment quaſh'd 
between the Swearing of the Jury and the gi- 
ving the Evidence, ye ſay ſomething ; but I be- 
lieve not one Inſtance of that Nature can be gi- 
ven, and therefore it is very irregular for them 
to do it. ä 

L. C. J. They don't pretend to it, for ought 
I hear, for I would put them upon it, to ſhow 
me whether they could do it before. 
„Sir B. Shower. I don't queſtion, my Lord, but 
it might be, with Submiſſion. | 

Mr Conyers. Did you ever know it before that 
any one undertook to inform the Court as amicus 
curie, but it was to prevent a wrong Judgment, 
and for that you haye your proper Time either 


be fore 
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I 696. Ambroſe 


e Plea pleaded by Motion to. quaſh the In- 
3 after Verdict to arreſt a Judgment; 
this Act of Parliament has reſtrain'd you in 
particular Inſtances that are mention'd from do- 
ing it after Verdict in Arreſt of Judgment, but 
having given you a Copy of the Indictment be- 
fore you pleaded, you have had a proper Time to 
make theſe Exceptions, and if you have laps'd 
your Time you come too late to do it now, for 
ſare no Body ever made a Motion to quaſh an 
Inditment after Iſſue joyn'd and the Jury 

worn. 

, Mr Soll. Gen. My Lord, I would only mention 
one Caſe, and that was of Sir Richard Manſell, 
upon an Indictment of Murder for Killing the 
Apothecary in Holbourn; 1 did my ſelf move to 
vaſh the. Inditment, becauſe it was not ex- 
preſs'd in what Year of the King the Fact was 
done; but the Court was of Opinion we could 
not move to quaſh an Indictment for that or 
any ſuch notorious Crime, till after the Fact 
determined. 

L. C. J. No, we were always of that Opinion, 
never to allow Motions to quaſh Indictments for 
Perjury, Murder, or any great Offence, but it 
muſt be moved in Arreſt of judgment after- 
wards. 

Mr Cowper. My Lord, theſe Gentlemen ſeem 
to beg the Queſtion upon chis AR of Parlia- 
ment, as if it had appointed this to be the 
Time of making Exceptions to the Indictment, 
the Act of Parliament does not ſay you ſhall 
make your Exception immediately hefore the Evi- 
dence given in open Court, as if it had pointed 
out and directed to them that particular Time, 
that then they ſhould take their Exception and 
no other Time: The Act has only ſet a Bound, 
that they ſhall not do it afterwards, but as to 
the particular Time, it is left as it was before, 


ro the regular Courſe and Method of Proceedings, 


which is before Plea pleaded. 

Mr Phipps. My Lord, they do not anſwer my 
Objection, it is, it ſeems, a Reſtriction of a 
Liberty that we had before of moving in Arreſt 
of judgment; it ſo, we ought not to be reſtrained 
farther than we are by the Words of the Act 
of Parliament, which ſay, before Evidence given, 
that is at any Time before Evidence given, as 
well after as before Plea pleaded. 

Sir B. Shower. I would ask theſe Gentlemen, 
whether the Law- makers intended that we ſhould 
have no Advantage of excepting againſt falſe 
Spelling and improper Latin. 

Mr Conyers. Yes, they did, but that you ſhould 
do in your proper Time. 

Sir B. Shower. Then the Time for doing it muſt 
be that which the Words of the Law ſay, before 
the Evidence given in open Court, and that's 
now. 

Mr Conyers. No, you might have come at the 
Day of Arraignment, and have taken the Ad- 
vantage of it then before you had pleaded. 

L. C. F. Ye have had my Opinion what 1 
think of it, my Lords and Brothers, I ſuppoſe 
will tell you theirs. 

L. C. J. Treby. My Lord Chief Juſtice has deli- 
vered his Opinion in this Matter, and he thinks 
fit that we ſhould deliver ours. I think this Mo- 
tion of the Priſoner's Council to quaſh this In- 
ditment after the Jury ſworn, is irregular and 
quite out of Seaſon ; the Intent of this Clauſe in 
this Act of Parliament, certainly was not in 
Favour of the Priſoner, it abridgeth him of a 
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Liberty he had before, but gives him nothing : 
For the Law-makers did think they had piven 
the Priſoner an extraordinary Favour in the fore- 
going Part of the AR, in giving him a Copy of 
the Indictment five Days before he ſhould plead, 
and a Copy of the Pannel two Days before he 
ſhould be tryed, and allowing him Conacil, and 
all theſe Adyantages were to enable him to quaſh. 
the Indictment, or the Proceſs returned, for the 
Clauſe extends to both; the Words are, That 10 
Indictment nor Proceſs or Return thereupon, ſhall be 
quaſh'd on the Motion of the Priſoner or his Council 
for Miſ-writing, Miſ-ſpelling, falſe or improper Latin, 
unleſs Exception Concerning the ſame be taken and 
made in the reſpective Court where ſuch Tryal ſhall 
be by the Priſoner or his Council aſſien'd before any 
Evidence given in open Court upon ſuch Indiftment, 
nor ſhall any ſuch Miſ-writing, &c. after Comvittion 
be any Cauſe to ſtay Judgment: Therefore they 
made this extraordiaary Proviſion to reſtrain the 
Priſoner, in Part, by this Clauſe; as much as 
to ſay you have an Advantage of the Copy of 
the Indi&tment, and you may make uſe of that 
to quaſh it by Motion, if you think fit, as you 
may alſo the Proceſs, but it ſhall be before Evi- 
dence given. *Tis true, thoſe are the Words, but 
the uſing that Term, viz. quaſhing ſuch Ind ict ment 
or Proceſs, ſhows it muſt be done in ſuch a Way 
and Time as is proper for quaſhing ; and the ve- 
ry Words are, that it ſhall be ap Motion. Now 
we are to expound thoſe Words. And I fay, a 
Motion to quaſh an Inditment, muſt be under- 
ſtood a Motion in the proper Seaſon, which I 
think is before Plea pleaded ; but at leaſt before 
the Jury is ſworn, There were three Times 
when the Priſoner might have had he Advantage 
of a Fault in the Iandictment before this Act: 
1. By Motion to quaſh it before Plea pleaded. 
2. Then afterwards in Arreſt of Judgment: And 
3. After that by Writ of Error. Now this 
Clauſe of this Act takes away the Privilege of 
moving in Arreſt of Judgment for Miſ writing, 
Cc. but faves the Advantage upon a Writ of 
Error, and upon a Motion to quaſh the Indic- 
ment. We are to conſider what is a proper 
Time for a Motion to quaſh an Inditment, the 
Motion is to be made to the Court, and to them 
alone. It is not to be made to the Court and 
the jury. When the Jury is ſworn, all Appli- 
cation is to be made to the Court, as having a 
Jury preſent which they are to aſſiſt in the Tryal 
and Determination of the Fact only. What Uſe 
then is there of the Jury, when you make this 
Motion, which conſiſts only in Points of Law ? 
They muſt ſtand by and be out of Office all 
the while this Motion is making: And it is not 
reaſonable, nor certainly ever was intended that 
after a Jury is ſworn to try a Matter of Fact, 
they ſhould ſtand idle, while you move a Thing 
which you ſhould have moved before they came 
to the Bar, ſuppoſe you ſhould now move ſome 
Exception to the Venire, and the Return there- 
upon, ſhould we, when we and you alſo have 
admitted the Jury to be ſworn, quaſh the Pro- 
ceſs whereby they are return'd? And yet we 
may as well do that as this. For, the Act 
provides in the very ſame Words concerning 
Quaſhing Proceſs and Indict ments. But, when the 
Jury is ſworn, and ready to receive their Evi- 
dence, ſure, then it is out of all Sea ſon to make 
ſuch a Motion, therefore 1 do not think the Par- 
liament intended by this Clauſe (which was a 
kind of Exception to the Favour the 8 
ceiv 
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ceiv'd by having the Copy of the Indictment) 
to inſtitute a new Method of Proceedings for Mo- 
tions to quaſh Indictments, even when a Jury 15 


at the Bar and ſworn to try the Iſſue, and there 
is nothing proper to be proceeded upon but only 
to hear the Evidence produc'd for the Proof of 
that Iſſue, till the Jury is diſcharged. But ſtill 
this I would ſay; this is a new Caſe, and upon 
a new Statute. I am truly of Opinion, that the 
Motion is altogether unſeaſonable and irregular, 
and it ſhould have been made before, and you 
had a full Opportunity to make it this Day Se- 
ven-night before Plea pleaded, and you might 


likewiſe to Day before the Jury was ſworn, 


therefore when the Jury are now at the Bar 
actually enter'd into, and imploy'd upon the 
Service, the Court ought not to be interrupted 
by ſuch a Motion. Vet nevertheleſs I would pro- 
pound this, that, ſeeing it is a new Caſe and 
upon a new Statute, the Court would forgive 
the Irregularity (for I think it does need For- 
giveneſe) and if the King's Council will conſent 
to it (to prevent any Error or any Pretence of 
Hardſhip upon a new Law) that we ſhould hear 
their Exceptions. : 

L. C. Baron. This AA of Parliament, as it has 
given a Benefit to the Priſoner that he had not 
before, in allowing him a Copy of his Indict- 
ment, in Order to his making Exceptions; fo it 
has reſtrained him as to the Time of making 
thoſe Exceptions: That he ſhowd have Time, 
there is no Doubt; the Time limited for it, as 
this Act ſays, muſt be before Evidence given, 
becauſe they thought it unreaſonable that there 


| ſhou'd be any Quaſhing of the Indictment after 


ſuch Time as the King had given any Evidence 
whatſoever in the Caſe, for that won'd be a 
Diſcovery of the King's Evidence, and great In- 
conveniencies wou'd enſue thereupon z but the 
Queſtion is at what Time this is to he done; 
Whether it may be at any Time before Evidence 
given, or no; it did intend ſurely that the Mo- 


tion to quaſh the Indid ment and the Exceptions 


to it might have their proper Effect, and that 
mult be before rhe Tryal; for it was not the 


Intent of the Act to alter the Method of Pro- 


ceedings, and it is to no Purpoſe after the Jury 
is ſworn, for then their proper Office is to de- 
termine the Fact; now if before this Act of Par- 
liament it never was allow'd to take any ſuch 
Exception as this after the Jury ſworn, it will be 
conſiſtent with the Words of the Act of Parlia- 
ment, which are, That it ſhall be done before Evi- 
dence given: If then it be in the regular Time 
for Motions, which is before Plea pleaded or ju- 
ry ſworn, that is, before Evidence given; for it 
is not ſaid, as Mr. Conper obſerved, that it 
ſhou'd be immcdiately before the Evidence gi- 
ven, [ think ſure ſuch an Expoſition as was for- 
merly made ought to be made in this Caſe, the 


Time not being preciſely fix'd by this Act, if there 


were a certain Time determin'd when Men ſhould 
take their Exceptions, as we know it has been 
in Practice hefore Iſſue joyn'd, then after the Ju- 
ry is ſworn it is an improper Time then, I think, 
to make ſuch Exceptions: I do not ſuppoſe this 
Act, as ty the Method of Proceedings —, than 
it was before, but this Exception onght to be ta- 
ken before Plea pleaded: Truly it is a new Act 
of Parliament, and this is ſo far within the 
Words of the Act that it is before Evidence gi- 
ven, as the Council for the Priſoner ſay. If this 


The Tryal of 


however, if the Court think it reaſonable, J ſhall 


8 Will. 2. 


can be govern'd and ruled by Proceedings and 
practice in former Times in Caſes not of Felony 
or Treaſon but only in Criminal Caſes. If no 
Body ſhould ſuffer by any Interpretation, I ſhon1d 
think it ought to bear a conformable Con. 
ſtruction to what the Practice was before, | 
take it you have loſt the regular Time for ma- 
king your Exception, and you invert the whole 
Method of Proceedings upon Tryals; for to 
what Purpoſe is it to take Exceptions to quaſh 
the Indictment when the Jury are once charged 
with it: If it be an Indictment that ought to be 
quaſhd, the Jury ought not to be charged, you 
have had two Times, and they are both of them 
elaps'd for this Matter, that 1s, at the Arraign- 
ment, and before the Jury ſworn; yet I would 
propoſe it to the King's Council as my Lord 
Chief Juſtice of the Common Pleas has done, ir 
being a new Caſe, that it ſhould he better con- 
ſider'd of and agreed upon, that in theſe Caſes 
we may g on upon a certain Rule that it may 
be eſtabliſh'd for all Time to come. 


Mr J. Nevile. I wou'd begin with the Propoſal, 


becauſe, I believe, I may not he fo clear in my 
Opinion, otherwiſe I muſt deliver my Thoughts 
according to my Judgment, but I wou'd haye 
the King's Council conſider of the Propoſal. 
Mr Att. Gen, My Lord, for us to conſent to 
that in ſuch a Caſe as this, where the Court 
thinks it not regular, would be pretty hard to 
deſire of us, if any Thing of Advantage ſhould 
happen on the other Side, I verily think the 
Council for the Priſoner will not he fo ready 
to conſent to wave any ſuch Advantage, nor am 
for asking them to do it; this Clauſe goes on- 
ly to ſome Faults in the Indiament 5 Miſ: ſpel- 
ling, Miſ-writing, falſe and improper Latin, 
that is all that they are reſtrain'd from mo- 
ving in Arreſt of judgment; any Thing elſe, any 
Uncertainty or other Matter that is not com- 


prehended under theſe Particulars they may take 


Advantage of to move in Stay of Judgment aftcr 
a Verdict, this Clauſe does only abridge them 
from moving in Arreſt of Judgment for Miſ— 
writing, Miſ-ſpelling, falſe or improper Latin, 
therefore if your Lordſhip ſhould think it rea- 
ſonable we ſhould conſent to let them in to make 
any Exception now, it muſt be confin'd to thoſe 
particular Objections of falſe and improper La- 
tin, there can be no Colour to make the Liber- 
ty larger, becauſe for any Thing elſe they are 
not reſtrain'd from moving it in Arreſt of judg- 
ment, for there can be no Hardſhip in that Caſe, 
as I think, they have no Reaſon to complain 
that there has been in any other Part of the 
Caſe, but for thoſe Particulars that there may 
be no Complaint of Hardſhip, if your Lordſhip 
thinks 1t reaſonable we ſhould conſent, it may 
be we may be prevail'd upon to do it, though 
whatever Hardſhip does happen it is their own 
Fault, and the Priſoner may thank his own Conn- 
cil for that Hardſhip: If we aſſiſt them now to 
let them in, it ought to he taken as a great 
Kindneſs; and truly, my Lord, I am unwilling 
to do any Thing that your Lordſhip and the 
Court ſhould think hard upon the Priſoner. Cer- 
tainly it is the Fault of their own Council now 
the Law has allow'd the Priſoner Council, not 
to take the proper Time, and purſue the uſual 
Methods and it is a Strain beyond what is uſual, 
that we muſt help their Faults by our Conſent; 


not 
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inſt it, but then I am ſure the Court 
il take Care they ſhall be confin'd to thoſe Parti- 
culars that are mentioned in the AQ. ; 

L. C. J. No Doubt of it: Therefore Sir Bar- 
tholomew Shower, are your Exceptions for Miſ- 
ſpelling, Miſ-writing, or falſe or improper La- 
tin? for if they be ſuch Things as you may move 
in Arreſt of Judgment, and have that Advantage, 
then there is no Colour that we ſhould break 
through all the Rules of Proceedings to admit 
ſach an irregular Motion as this, : 

'Sir B. Shower. My Lord, in the Caſe of a Life 
of a Man I will not take upon me to ſay what is 
Miſ-ſpelling, Miſ-writing, or falſe or improper 
Latin, or what is ſubſtantial, but all that I ſay is, 
1 have Five Exceptions, every one of them im- 
ports a Doubt, as I take it, worthy the Conſide- 
ration of the Court, and ſome of them effectual 
enough to quaſh the Indi&meat z but for me, 
when a Man's Life is at ſtake, and it partly de- 

nds upon me as his Council, to ſay what is 
proper or improper Latin, or to admit it to be 
Matter of Subſtance, and then to Morrow to have 
it come and told me, you ſhould have mov'd this 
to Day, then I am ſure they would have Reaſon 
to ſay, it was the Fault of the Priſoner's Council; 
for he would have choſen very ill Council, in me, 
1 confeſs, if I ſhould conſent to put any ſuch 
Diſadvantage upon him. I beg the Favour that 
| may have the Liberty to propoſe my Objections, 
which 1 think are worth Conſidering of; it is for 
the Advantage of the King for us to take our Ex- 
ceptions all together, becauſe, elſe if any of them 

rove materia], the Trouble of the Tryal will be 
but Miſpence of Time. . 

L. C. J. No, we cannot hear all your Objections, 
but thoſe that are mention'd particularly in the 
Act of Parliament, for ſuch as are not men- 
tioned in the Clauſe, you have a proper Time 
to move them in Arreſt of Judgment. 

Sir B. Shiwer. Then we will put thoſe that are 
within the Act. 

Mr Att. Gen. If we do any Thang by Way of 
Conſent in this Matter, we muſt inſiſt upon 
it, that they be confin'd to the Particulars in 
the Act, we deſire they may open their Ob- 
jections to the Court, and if the Court ſhall 
think they are properly under thoſe Heads, then 
they will conſider of them, if the Court be of 
another Mind, then they muſt be reſerv'd till 
the proper Time. 

L. C. J. Do you conſent then, Mr. Attorney, 
that they ſhall now take thoſe Exceptions that 


are mentioned in the Act of Parliament ? 


Mr Att. Gen. If the Court think it reaſonable 
upon thoſe Terms, I do. a 

Mr J. Powys. Let them open them if your Lord- 
ſnip pleaſe, and let us keep the Power in our own 
Hands to do as our Diſcretions ſhall direct. 

L. C. J. Truly J do not know whether we 
can do any Thing in this Matter, I queſtion much 
whether it be diſcretionary in us to break through 
all the common Method of Proceeding, and ad- 
mit of ſuch Irregularities. TE 

L. C. J. Treby. I have a great Inclination to 
hear them, that we may get rid of theſe pre- 
tended Exceptions, which 1am apt to think will, 
when opened, diſappoint the Expedtations that 
may be raiſed by this mentioning them in gene- 
ral; for, I have that Opinion of the Ability and 
Circumſpection of the Council, that 1 believe if 
they had had — ſufficient to quaſh the 
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Indictment, we ſhould have heard of them at a 
Time more proper than this now between the 
Swearing the jury and giving Evidence to them. 
But, poſſibly, the Council may think fit to make 
an Eſſay, and try what can be got out of this 
unuſual Expreſſion in this new Act. 

L. C. F. No, no, I know this is a Piece of 
Art, and the Court is not well dealt with in 
It, 

J. C. J. Treby. Indeed 1 am very willing to hear 
them for that Reaſon. 

L. C. J. I look upon it only as meer Trick, 
and a Piece of Art to taſte the Opinion of the 
Court. 

Sir B. Shower. My Lord, it was my Miſtake 
then, for I take it, if the Act of Parliament had 
intended otherwiſe they would have expreſt it 
otherwiſe. 

L. C. J. Does the A& of Parliament give you 
another Liberty, and a greater than you had be- 
fore? Does it not deſign to abridge you of a 
Liberty that you had before? Certainly it ne- 
ver intended that the Court ſhould admit of any 
irregular Proceedings. 

Mr J. Powell, You ſhonld have tim'd your Mo- 
tion better, for certainly now the Jury is charg'd 
they muſt give a Verdict either of Acquittal or 
Conviction; and if you move to quaſh the In- 
dictment, and your Exceptions are material, the 
Jury cannot proceed; you ſee what a Paſs your 
Motion has brought it to, *tis certainly a mighty 
irregular Motion. 

L. C. J. Treby. What Judgment would you 
have us give? I would ask you that: If any 
Exception were moved before the Jury were 
ſworn, and it proved material, the proper judg- 
ment were, that the Indictment he quaſh'd ; but 
now they are ſworn, what udgment muſt we 
give? Muſt we not ex the Verdict of the 
Jury firſt upon the Fat? And muſt we then 
give Judgment upon your Exception? 

Sir B. Shower. I know not whether your Lord- 
ſhip may not give Judgment firſt to quaſh the 
Indictment, and then diſcharge the Jury. 

L. C. F. Treby. And what,if we do not find 
Cauſe to quaſh it, then you'll ſay, we muſt go 
on with the Evidence, as we were going before 
this Interfering ? Are we to be doing two Things 
at once. I am pretty certain you can ſhow me 
no Preſident for any like Proceedings in any 
wy It is confounding the Offices of the Judge 
and Jury, 

1. Pans. If your Lordſhips try'd the Validity 
of our Exceptions, and find Occaſion to yuaſh the 
Indictment, there will be no need of a Jury. 

L. C. F. Upon the Statute of Feofailes in a ci- 
vil Cauſe, ſuppoſe at a Tryal at Bar, it appears 
upon the Face of the Declaration, that there is 
ſuch a Miſtake as will be cured by the Verdict; 
but if the Party had demurred, and ſhown it 
for Cauſe, it would haye been fatal. Do you 
think when he has way'd the Benefit of Demurrer 
and pleaded to Iſſue, that you ſhall move this 
and help your ſelf by ſuch a Motion, becauſe it 
will be helpt after a Verdict? 

Sir B. Shower. If this Act had been worded as 
that Statute of Jeofailes is, it may be we might 
not. 

L. C. J. Why, it is not ſaid in the Statute of 
Jeofailes, that it ſhall be good after Iſſue joined, 
before the Jury is charg'd or ſworn, but that it 
ſhan't be good after the Verdict. 4 
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Sir B. Shower. It is before the Evidence given. 
I. C. J. Could he do ſo in any Caſe before 
this Act, and docs the Act enlarge your Liberty 
or abridge it? . 
L. C. J. Treby. Sir Bartholomew Shower, you inſiſt 
upon Part of the Words of the Act of Parlia- 
ment, it ſays, no Indictment or Proceſs ſhall be 
quaſht upon the Motion of the Priſoner or his 
Council, unleſs it be made before any Evidence, 
&c. Now, I ſuppoſe, the Parliament uſe that 
Expreſſion, upon the Motion, in the ſame Senſe as 
it is uſed in Law, viz. for ſuch a one as ſhould be 
in the Time when Motions for quaſhing the In- 
dictments are properly to be made; now, when 


is that ? It is plain, it was always before the Jury 


come to the Bar, nay before the Plea of the Par- 
ty. If that be the proper Time to make ſuch 
a Motion, then that Expreſſion in this A& of a 
Motion to quaſh the Indiftment will very well help 
to conſtrue the other Part of the Clauſe that you 
inſiſt upon: For if the Motion be made before 
Plea pleaded, it is certainly before the Evidence 
given in your Senſe. And I conceive, that under 
that Expreſſion [Evidence given] which ſignifies 
the main Part, the Parliament intended to com- 
prehend the whole Proceeding to Tryal, begin- 
ning, if not from the Pleading Not Guilty, at 
leaſt, from the Swearing the Jury. Before Evidence 
given in Court, may reaſonably be expounded, Be- 
fore the Priſoner hath fully entred into that Conteſta- 
tion of the Fact, which is to be determined only by 
Evidence in Court. I attended the Court of 
King's-Bench a long Time, and I believe that I 
have heard it ſaid a hundred Times, upon Mo- 
tions to quaſh Indicments of great or odious Of- 
fences; No, try it, ſays the Court, we will not 
quaſh it, plead to it, let the Fact be tryed, you 
may then move it in Arreſt of Judgment. Thoſe 
Expreſſions ſhew'd that the proper Time for a 
Motion to quaſh an Indictment was before Plea, 
thoꝰ they, in their Diſcretion, would not grant a 
Motion to quaſh, in Caſes of ſuch great Offen- 
ces. But ſure they did not think that when a 
Jury came to the Bar, it was a tolerable Time to 
move to quaſh an Indictment, there was no Ex- 


pectation of hearing of ſuch a Motion then. - 


And certainly this Clauſe which is made wholly 
agaiaſt the Priſoner, ſhould not be conſtrued to 
help him to ſuch a new extraordinary and ab- 
ſurd Liberty. | | 
Sir B. Shower. My Lord, with Submiſſion, that 
Practice goes upon another Reaſon, the Court 
would not 
Act of Parliament ſuppoſes that you will quaſh 
upon a Motion at any Time before Evidence gi- 
ven; We never heard of a Motion to quaſh an 
Indictment for Felony or Treaſon, but ſtill the 
Court would always ſay, Demur, or Plead, or 
move in Arreſt of Judgment, but by this Law 
it ſeems the Senſe of the Parliament was, that 
it might be quaſht upon a Motion. 
Mr Sol. Gen. Sir B. Shower is come to what ! 
ſaid, that in Truth there is no ſuch Thing as 
Quaſhing an Indictment for Treaſon or Felony, 
as I mention'd in Sir Rich. Manſel's Caſe, and I 
think the Rule that was given in that Caſe will 
ſerve now in this Caſe; I am for conſenting if 
they be kept within the Limits of the Act of 
Parliament, but I muſt deſire the Opinion of the 
Court before we do conſent. 
L. C. F. Holt. Aye, aye, 
Nevile. | 
Mr. J. Nevile.] muſt confeſs I cannot but doubt, 


Go on Brother 


The Tryal of 


quaſh it at all upon a Motion; this 


8 Willg. 
as this Act is, there were two Times that they 
had Liberty of taking theſe Exceptions to Indic. 
ments; but indeed, in Murder and Treaſog they 
were ſeldom admitted, till they came to move 
in Arreſt of judgment; but ſtiil there was al- 
ways a Priviledge, and a Time given to the Pri- 
ſoner, be the Crime what it would, to take that 
Advantage which the Law gave him, to prevent 
Judgment againſt him. Now I agree, it is irre- 
gular and unſeaſonable to offer it now, and quite 
different from all former Practice; you might 
have done it before now, the Act ſays expreſly 
it muſt he done before Evidence ; but you might 
have taken Advantage before the Jury was ſworn 
nay before you had pleaded, but you have lapſed 
your Time. Yet truly, notwithſtanding you haye 
lapſed your Time, I cannot ſatisſie my ſelf to 
take away the Liberty that the Law has given 


the Priſoner ſometime or other, to except againſt. 


the Indictment. It is plain that before this Act 
after Verdict he might have moved in Arreſt of 
Judgment, now he cannot do ſo, whether the 
Fault be in the Council I cannot tell, but the 
great Prejudice is to the Perſon that is to be 
try'd, who will now be wholly precluded from 
making any Advantage of the Exceptions he has 
to the Indictment, becauſe by the Act he can- 
not move in Arreſt of Judgment. This ſeems 
a ſtrong Implication that the Parliament intend- 
ed he muſt have ſome Time or other, but before 
Evidence given, to offer his Exceptions. I ſay 
this only to thoſe particular Things that are 
mentioned in the AQ, Miſwriting, Miſſpelling, 


Falſe or Improper Latin ; as to theſe four par- 


ticular Things which the Party is barr'd from 
moving in Arreſt of Judgment, I cannot fatisfie 
my ſelf but that he ſhould have one Time or ano- 
ther to take this Advantage before the Evidence 
given, and therefore I think he ſhould have it 
now: It is true, it is altogether irregular, the 
Jury being ſworn, and it ought to have been done 
before; but I hope if it be admitted now, it will 
be with ſuch Obſervation, that no Body will ever 
offer at it for Time to come. As this Caſe is 
before us, and the Act of Parliament, which per- 
haps may have led the Council into that Miſtake, 


that it might be any Time before Evidence gi- 


ven, tho' they know the proper Time, and the 
regular Method in other Caſes, yet I doubt it is 
hard to put ſuch a Conſtruction upon this Act 
oa the ſudden, quite to debar the Priſoner of 
the Benefit of his Exceptions to the Indictment. 

Mr. J. Powell. IJ have already declar'd my Opi- 
nion, that the Priſoner has had his proper Time 
for making his Exceptions, but he has elapſed 
that Time; but I am not againſt that Motion 


in a Caſe of Life, upon an Inditment for ſo 


great a Crime as Treaſon is, and where the Con- 
ſequence is ſo great, if it may conſiſt with the 
Rules of Law, and it be the Senſe of the Court, 
and the King's Council conſent to let them be 
heard, I ſubmit to it, nay I would Second or 
Third that Motion that they may be heard. 
Mr. J. Eyres. Truly I am of the ſame Opinion, 
I think we ought not to alter the ancient Courſe 
of Law by Words of Implication, nor go any 
farther than the Act of Parliament does expreſs. 
The Act appoints that a Copy of the Indictment 
ſhould be delivered to the Priſoner ſo many Days 
before, to enable him to make his Exceptions, and 
therefore deprives him of the Benefit of thoſe Ex- 
ceptions after Conviction in Arreſt of judgment. ſee 
| as 
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rds in the Act of Parliament that do al- 
= — Courſe of Proceedings, as to his Mat- 


ter, from what it was in all Civil and Criminal 
Cauſes before; Perſons muſt take their Advantage 
of Excepting in their proper Time, but when 
it comes to Iſſue, the next Thing to be done is 
the Tryal; and truly I muſt needs ſay the Coun- 
<3] are to blame, that knew this ſo very well, 
that if they have any Advantage of Excepting, 
they did not take that Advantage ſooner, it is 
their Fault; but ſeeing it is ſo, 1 am of Opini- 
on not to forecloſe the Priſoner, as the Caſe 
ſtands. I would be Tender of Life, but at the 
ſame Time I declare my Opinion upon this Act 
of Parliament as the reſt of my Brothers have 
done, to prevent the Objection for the Time to 
come; yet ſeeing there is this Misfortune, and 
there would be a Hardſhip upon the Priſoner 
by the Default and Neglect of his Council in the 
C3ſe of a Man's Life, I would be ſo tender as to 
indulge them to make their Objections now. 
Mr. B. Powys. I am of the ſame Opinion the Pri- 
ſoner has lapſt his-Time, for I take it this Clauſe 
of this Act of Parliament has not altered the 
common Courſe of Proceedings, nay, I take it 
ſignifies very little in this Caſe, for certainly it 
was intended to diſable the Priſoner, and not 
enable him at all ; and therefore, as the Caſe is, 


| think it very Irregular and Impracticable to in- 


troduce ſo great a Novelty, as to admit the Mo- 
tion for quaſhing the Ind ictment; when the Jury 
is ſworn, and when the Fact is the only ſingle 
Point to be determin'd and every Thing elſe 
ought in legal Courſe to come before or after; 
but for us to confound Time, one Time for Plead- 
ing, another Time for Tryal, and another for 
Arreſt of Judgment, all at once, and to have a 
Jury attending meerly to hear Council at the 
Bar moot Points of Law, which might be de- 
termin'd either before or after the Tryal, is ſo 
very irregular, that it really introduces nothing 
but Confuſion, which Courts of Juſtice ought to 
avoid above all Things, and ought to keep to 
the proper Seaſons that the Law allows. There- 
fore, truly I think in Strictneſs of Law we ought 
not to allow it; but ir being in a Caſe of Life, 


and it being a new Caſe upon a new Act of Par- 


liament, if the King's Council think's fit to Con- 
ſent, I ſhall be for it, if not, I think in Strict- 
neſs of Law we cannot allow it. 

Mr. At. Gen. My Lord | am very unwilling to 
deny the Priſoner any Advantage, that he might 
have had by this Act of Parliament, though his 
Council have ſlipt the proper Time; if Sir Bar- 
tholomew Shower will ſay his Exceptions are to 
any of the four particular Heads mentioned in 
this Clauſe of the Act of Parliament, for we muſt 
confine them to that, then we do conſent that 
he ſhould make them now. 

L. C. J. Truly Mr. Attorney, if you do con- 
ſent that they take their Exceptions now, we 
may conſider of it whether it can be; but I know 
not how we could admit them to that Liberty 
otherwiſe, for if there be any Thing material, 
they may move it in Arreſt of Judgment. 

Mr. At. Gen. And I believe they won't ſay 
their Objections are ſo ſlight, as to be only Matter 
of Form, they ſay they are Subſtantial, and then 
your Lordſhip will hear them in a proper Time. 

Sir B. Shower. I don't kuow whether I am mi- 
ſtaken in the Law, I am ſure you are mikaken in 
the Indictment. 

Vol. Iv. 


Ambroſe Rookwood 6 


115 

L. C. J. Well, do you conſent to let them 
make their Objections, as to thoſe four Heads in 
the Act of Parliament. 

Mr. At. Gen. Ves, my Lord, if it be any Mat- 
ter of Subſtance, that is out of the Caſe at pre- 
ſent, for the Proviſion of the AR of Parliament 
is onely for meer Matter of Form, and I ſhould 
be very unwilling in any Point that is material, 
to make a Preſident in ſuch a Caſe as this. 

L. C. F. Iconfeſs if you had conſented farther, 
I do not know how we ſhould have admitted of it. 

L. C. J. Treby. I tell you how I thought it 
might be done, you might have committed an 
Irregularity, for which in a Caſe of Life, and up- 
on a new Law, I believe and hope we ſhould have 
been forgiven. 

L. C. J. Well, for my Part I will not commit 
any Irregularity upon any Account whatſoever ; 
I cannot ſee how by Law they can take any Ex- 
ceptions to the Indictment, Mr. Attorney can- 
not conſent, and if he did, I think it could not 
be, unleſs he did alſo conſent to diſcharge the 
Jury; but I ſee they will not offer any O bjections 
according to your Conſent, Mr. Attorney, and 
therefore pray go on to open the Evidence. 

Mr. At. Gen. May it pleaſe your Lordſhip, and 
you Gentlemen of the Jury, the Priſoner at the 
Bar, Ambroſe Rockwood, ſtands Indicted for High 
Treaſon, in Compaſling and Imagining the Death 
of his Majeſty. Gentlemen, the Overt Acts that 
are laid in the Ind ictment to prove this Trea- 
ſon, are, that He, together with divers Others, 
had frequent Meetings and Conſultations, in or- 
der to Aſſaſſinating His Majeſty's Royal Perſon, 
— did provide Horſes and Arms for that pur- 

e. 

"Gund the Evidence that you will hear, 
to prove theſe Facts that are thus laid, will be 
of this Nature; you will hear by the Witneſs, 
That there has been for ſome Years a Deſign 
carried on to Murder the King's Perſon ; that 
this was diſcourſed of, and ſeveral Debates and 
Coaſultations were had about it the laſt Year, 
ſome Time before the King went to Flanders; 
there was ſeveral Meetings, where were Sir 
William Parkyns, Captain Porter, and Charnock that 
was Executed, and ſeveral others, and there they 
did conſider in what way to take off the King 
at that Time; and you will hear they did expect 
a Commiſſioa to authoriſe it ſrom the late King 
James; but then the Commiſſion did not come, 
they had not any ſuch at that Time; but they 
did think fit to put it in Execution without any 
ſuch Order and Authority, and therefore they 
endeavour'd to have got a Veſſel to have carry'd 
them off after they had Executed this bloody Con- 
ſpiracy; but it happen'd His Majeſty went to Han- 
ders ſooner then they Thought, and they could 
not provide Themſelves of a Security for a Re- 
treat, and ſo at that Time the Deſign was laid 
aſide. 

But Gentlemen, you will hear this Conſpira- 
cy was renewed, and ſet on Foot this Winter, 
and in Order to the Accompliſhment of it you 
will hear, that about Chriſtmas laſt there were 
ſeveral Perſons ſent from France by the late King 
James, on purpoſe to put this horrible Deſign in 
Execution. Sir George Barclay was to be at the 
Head of it, he was a Lieutenant in one of the 
late King Fames's Troops of Guards in France, 
he was ſent over with a Commiſſion, and Mr- 
Rookw10d, the Priſoner at the Bar, was a Bri- 
Q 2 gadier 
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gadier in the Guards there; theſe came over; 
and ſeveral other Troopers of the late K. James's 


Guards, by two or three at a Time, that they 
might not be obſerv'd; particularly you will 
hear, that when Sir George Barclay was come 
over, ſeveral Troopers were feat to by King 
James himſelf to come to him at St. Ger mains, 
and there he told them he had a Piece of Ser- 
vice for them to do in England, and that they 
ſhould obſerve Sir George Barclay's Orders and Di- 
rections. More particularly there was one Har- 
ris and Hare, two Troopers in the Guards, were 
ſent for by the late King James into the late 
Queen's Bed-Chamber at St. Germains, where 
Collonel Parker was preſent; they were told by 
the late King, He was ſenſible they had ſer- 
ved him faithfully, and He would advance them, 
and he had now a Piece of Service for them to 
do, which would enable him to do it; He told 
them, they muſt go over into England, and be 
ſure to obey Sir George Barclay's Directions, and 
they were ordered to endeavour to find out Sir 
George Barclay when they came into England; 
and were told by him, that they would meet 
Sir George Barclay twice a Week in Covent-Gar- 
den Square, in the Evening, and the Token by 
which they ſhou'd know him, was, he would 
wear a white Handkerchief out of his Pocket; 
this they were told by the late King, when he 
ſent them upon this Errand ; Colonel Parker 
was by at the ſame Time, and being there he 
was ordered to go to Mr. Carol Secretary to the 
late Queen, who had order to furniſh them with 
Money, to bear the Charges of their Journey in- 
to Ergland, and if they were detained by con- 
trary Winds, they had Letters of Recommen- 
dation to Monſieur Latour, the French King's 
Preſident at Calls, to furniſh them with Money, 
to bear their Charges over into England, and 
accordingly they went; but being detained at 
Callis for want of a Wind, they were furniſhed 
by the French Preſident; and by the Beginning 
of February, they came over. 

But I omitted one Thing, Gentlemen : Before 
they came over, the late King when they were 
with him took a Liſt out of his Pocket of Names, 
and told theſe two, Harris and Hare, what Names 
they ſhould go by in England; Harris was to go 
by the Name of Jenkins, and Hare by the Name of 
Guiny, and accordingly they came over in a Boar, 
and landed in Kent, and when they came to Town 
they endeavoured to find out Sir George Barclay: 
The firſt Time I think they did not find him; 
but the ſecond Time they did find him; and 
he ſaluted them, and told them he was glad to 
ſee them come over, and he would furniſh them 
with Money, and he ſent Mijor Holmes to them, 
and accordingly he did come, and give them 
Subſiſtence Money. 

Now Geatlemen, you will hear that Sir George 
Barclay being come over with theſe Troopers 
and many others, to the Number of Sixteen, that 
at ſeveral Times were ſent upon this Conſpiracy, 
I fay, after they were come, Sir George Barclay 
had frequent Meetings and Conſultations with 
ſeveral other Perſons that were to be engaged 
in the ſame Deſign; and they met at ſeveral 
Places, ſometimes at Captain Porter's, ſometimes 
at the Nags-head in Covent-Garden, at another 
Time at the Sun Tavern in the Strand; and you 
will find by the Evidence, that the Priſoner at 
the Bar, Mr. Rookwood, was preſent at moſt of 


thoſe Meetings, and there they did conſult of 
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the beſt Ways and Methods for putting this 
Conſpiracy in Execution; ſometimes they thought 
of doing it by an Ambuſh, laid on the other Side 
of the Water, by Perſons on Foot, in a little 
Wood there near Richmond, where the King was 
to paſs by whilſt others on Horſeback were to 
take Notice of their Firing, and then to At- 
tack the Guards: This was propoſed, but there 
was another Propoſal to do it on this fide the 
Water; and therefore to ſettle the Matter, one 
of the Conſpirators, King, was jent to view the 
Ground on the other Side of the Water, and 
he did glory that he had found a very proper 
Place, and thought it a very convenient Method, 
but yet they were not all ſatisfied, and at the 
Nags-head Tavern in Covent. Garden they did de- 
bate the Matter again, and it was reſolved to 
have the Ground viewed again, and Porter, and 
Knightley, and King that was executed went to 
view tne Ground on both ſides the Water, to 
ſee Which was the moſt convenient Place; this 
was about the 12th of February, they did take 
an Account of the moſt conyenient Places on 
either Side, and when they had done it, they 
came back in the Evening to give an Account 
what they had done, to ſeyeral others of the 
Conſpirators, who met for that purpoſe, and ! 
think the Priſoner at the Bar, Mr. Rookwood was 
preſent there at this Meeting; and you will 
hear, the Place agreed upon was the Lane that 
leads from Turnham-Green to Brentford, that they 
thought the moſt convenient Place becauſe there 
were ſeveral lans in and about Turnham-Green 
and Brentford, where they might place their 
Men by two or three in an Inn, that they might 
not be liable to Obſervation : This was the Place 
that was approved of. 
Then next, the Manner of doing it was to 
be conſidered and adjuſted, and that was thus: 
That the whole Number, ſhould be divided in- 
to three Parties, one Party to be commanded 
by Sir George Barclay to attack the Coach, and 
kill the Ning, and all that were in it, while at 
the ſame Time the two other Parties to be com- 
manded by Captain Porter, and Mr. Rookwood the 
Priſoner at the Bar, were to ſet upon the Guards; 
and the Time agreed upon to put it in Executi- 
on was the Fifteenth of February on Saturday, 
that being the uſual Day the King went to Rich- 
mond a Hunting, and you'll find that on Saturday 
Morning they met in ſeveral Parties, not all to- 
gether, but under the ſeveral Heads of the Par- 
ties in order to be ready, if the King had gone 
out that Morning, to have Aſlaſſinated him. 
Gentlemen, I ſay, you will hear of ſeveral 
Meetings that Day; there was one Meeting at 
Mr. Charnock's where were preſent Mr. Porter, 
Sir William Parkyns, and ſeveral others; and ano- 
ther Meeting you will hear of where the Priſoner 
at the Bar was preſent, at the Lodgings of one 
Counter, another of King James's Friends, that 
came over for this purpoſe, and there was Sir 
George Barclay, and there was the Priſoner at the 
Bar 3 and thoſe that were to be under Sir George's 
Command met that Saturday Morning in order to 
make ready, in Caſe the King had gone abroad, 
to have Attackt him: You will find by the Evi- 
dence that the Priſoner was there, and Harris 
that was one of the Troopers ſent over from 
France, was ſent for, and came in and found them 
in a great Hurry, for Harris was not,acquainted 
at St. Germains with the immediate, Deſign of 
Allaſſinating the King, but finding! them in a 
great 
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reit Hurry, he askt them what was the Mat- 
rer? And they rold him they were to make rea. 
ly immediztcly upon the Deſign. He wonder'd 
it it, and ask'd what it Was, and then they told 
him they were to 80 to attack the Prince of 
Orange to aſſaſſintte him, and Rookwood the Pri- 
ſoner at the Bar told him, if he would go to 
Counter, he ſhon!d have particular Orders and In- 
ſtructions from him what to do. Accordingly 
Harris went to Counter, he told him here his 
Horſe, and Hare's Horſe, and Hungate's Horſe 
were; and their Horſes happen'd to be placed in 
Somerſet-Houſe, by Mr Lewis, in a Stable there re. 
commended by him, to the Care of my Lord 
Feverſham's Servants, who were to take Care of 
them, and of two or three more that were pla- 
ced there, in all, fix of theſe Conſpirators Horſes 
by the Recommendation of Mr. Lewis were lodged 
in that Stable in Soner ſet-Houſe, and look'd after 
by my Lord Feverſham's Men; and thither Harris, 


Hare, and Hungate, were directed by Counter to go 


for their Horſes. 

But it happen'd by very good Providence, that 
his Majeſty did not go abroad that Day; and 
Durance, one of the Orderly Men that lodged 
at Kenſington to give Intelligence, came from 
thence and acquaiuted them, that the King did 
not go out that Morning, ſo there was nothing 
more done; but Harris was told that he ſhould 
have his Horſe at that Time, and take it away, 
and in the mean Time till they were to go upon 
their Deſign, they were to ride out upon their 
Horſes, as they had Opportunity, to make them 


fit for Service, or elſe it would be thought the 


Rider's Fault, if, at the Time of the Attack, 
they did not come up in good Time and Order 
to join with the reſt, and it would be thought 
Want of Courage in the Rider; and accord- 
ingly Major Holmes, another of thoſe Conſpira- 
tors, went with Harris and Hare to Somerſet- 
Houſe to take away their Horſes, and they car- 
ried them to a Stable in Sho; but for ſeveral 
Nights they had been kept at Somerſet-Houſe. 

You will find, Gentlemen, that Mr Rookwood, 
the Priſoner at the Bar was concern'd in all theſe 
Conſultations and Meetings, in making Prepara- 
tions for the Aſſaſſination they intended, as I ſaid, 
to do it on the 15th of February ; but that not 
taking Effect at that Day, between that and the 
Saturday following, Mr Harris was frequently in 
the Compiny of Mr Rookwood and Mr Lowick, 
and others, where they did diſcourſe of this AC. 
ſſaſſination, and they did think it a very barbarous 
Thing ; but however they reſolved they would do 
it, for they had Orders to obey Sir George Bar- 
clay: And this was expreſsly declared by Lowick 
and the Priſoner, that they had Directions to obey 
Sir George, and what he would haye them to do 
they would do: They muſt and wovld obey Or- 
ders; that was their Reſolution even upon diſ- 
courſing of the Hainouſneſs of ſo bloody and bar- 
barous a Deſign. 

You will likewiſe hear, Gentlemen, by the Evi- 
dence, that the next Saturday being the Two and 
Twentieth of February, they reſolved to put it 
in Execution again ; and accordingly there was a 
Meeting on the Friday before at the Sun Tavern, 
where were preſent Sir G. Barclay, Mr Porter, and 
others; and there they did reſolve upon it, tho 
they had at firſt ſome Apprehenſion the Thing 
was diſcovered, but they were ſoon ſatisfied there 


was no ſuch Thing, becauſe they ſaid among them- 
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ſelves, that if it had been ſo they ſhould hare 
been taken up, and not have been permitted to 
meet there: Therefore they reſolveꝗ the next Day 
to put it in Execution, and accordiugly thev net 
at ſeveral Places, and got ready in the Mornin, in 
Caſe the King had gone abroad; the Priſoner Hat 
that Morning at Porters Lodging, with feveral 
other Troopers, to make ready for the Enter prize, 
and there the Priſoner at the Bar did, at that 
Time, give a Liſt of the Names that he was 
to command, for he was to have one Party of thoſe 
that were to attack the Guards, of whom Harris 
was one, and Hare was another, and Kichardſon 
was another, and Blackburne was another, and his 
own Name was Chief, and he ordered Harris to 
go and ſee to get them ready, for they muſt go 
out that Morning: Accordingly Harris did go, 
and got them ready, and came back and gave an 
Account of ir. His Majeſty did not go abroad 
that Day, as it happencd very fortunately by Rea- 
ſon of the happy Diſcovery ; ſo that News being 
brought back again, though they had made all 
Things ready, thoſe Preparations were put off, 
and they did nothing that Day, and quickly 
afrer the Diſcovery was fully made, and made 
publick by the Apprehenſion of the Conſpira- 
tors. 

Gentlemen, you will have this Matter fully 


proved to you by ſeveral Witneſles, that I think 


there can be no Room to doubt the Truth of 
It, that there was ſuch a Confpiracy, and that 
the Priſoner was as highly concerned in it, as thoſe 
who have ſuffer'd the juſt Puniſhment of the Law. 
We will call our Witneſſes to prove this, and 1 
believe they will be able to give you an Account 
of the whole Affair, better and more fully than I 
can do, or can pretend to open it. 

Mr Sol. Gen. Call Mr Harris and Mr Portey. 

Sir B. Shower, We oppoſe the Swearing Mr Por- 
ter : I muſt beg the Favour of the Court to hear 
us in it; if my In{trugions be true, we inſiſt up- 
on it, that he is not capable of being a Wit- 
neſs, he ſtands convicted of Felony : Here 
3 the Record, and we deſire it may be 
read. 

Capt. Porter. I know nothing of the Matter, 
that there is any ſuch Thing ſtanding out againſt 
me. 

Sir B. Shower. Then ſure we are miſtaken in 
the Man. Pray let us hear it read. 

Cl. of Arr. (Reads the Record.) This is an In- 
dictment of Murther againſt George Porter, for the 
Killing of Sir James Hacker, Knight. 

Mr Att. Gen. Do you know any Thing of this, 
Mr Porter ? 

Capt. Porter. I came off with Manſlaughter, and 
pleaded the King's Pardon in Court. 

Mr Att. Gen. Pray, read what was done up- 
on it. 

Cl. of the Crown. Here's the Jury's Verdict. Quod 
prædictus Georgius Porter eſt culpabilis de ſelonica In- 
terfettione prædicti Jacobi Hacket, & non culp. as to 
the Murder. Here is a Curia adviſare vult, and I 
ſuppoſe there was a Pardon afterwards. 

Mr Juſtice Powell, Was he not burnt in the 
Hand ? | 
- Capt. Porter. No, I pleaded the King's Par- 

on. 

L. C. J. And there are ſeveral Acts of Pardon 
ſince. 

Mr Comper. See the Time when the Indictment 
was, 


WS at 24a ASP —C—— 
— — — — p ̃¶ — — 
— —— 


3 


* . auld ict — Pro 
—— — = 
N - * 22 — 


118 


Cl. of Arr. It is the Eighth of December in the 
Thirty Sixth Year of King Charles the Second. 

Sir B. Shower. We agree that he did plead the 
King's Pardon, and then the Caſe is no more than 
this, a Man is convicted of Manſlaugter, and the 
King pardons him, be ſtill remains unqualified to 
be a Witneſs; we ſay, this has been the Caſe 
that has been much debated in Weſtminſter Hall, 
and upon Debate it has been reſolved. 

Mr J. Powell. It has been ſo, but always againſt 
you. | 
Sir B. Shower. It was in the Caſe of my Lord 
Caſtlemaine at this Bar; one of my Lords the 
Judges went to the Court of Common Pleas to ask 
their Opinion, and theſe Caſes were put: In 
Caſe a Man be out-law'd of Felony and pardon'd ; 
in Caſe a Man be convicted of Felony and had the 
Benefit of his Clergy, and in Caſe a Man was con- 
victed and not attainted, but pardoned upon the 
ſecond Caſe ; they were of Opinion, that the Re- 
ceiving the Puniſhment of Burning in the Hand, 


had purged the very Guilt, and did ſet him up- 


right by the Statute of the 1sth of Queen Eli- 
zabeth, they thought it did operate to that Purpoſe; 
but in the Caſe of a Pardon of a Man attainted 
or convicted, it was agreed he was not qualified 
to be a Witneſs; and Dazgerfield, againſt whom 
the Objection was made, being burnt in the Hand, 
was received to be a Witneſs; and it was only 
made uſe of againſt him to take off his Credit, 
The Record of that Caſe is in this Court, and I 
looked upon the Print of the Tryal this Day. 
We ſay, that there is a Caſe in 1 Br-wylow 47. a 
Man attainted of Felony cannot be of an Inqueſt, 
though pardon'd; and we think, he that cannot 
be a Juryman, ſure cannot he a Witneſs; there is 
the ſame Exception to his being a Witneſs as there 
is in the Caſe of a Jury-man ; for the one ought to 
appear as free, and ſtand as clear and unſuſpected, 


in Reſpe of his Probity and Verity as the other, 


as the one is ſworn to try and determine upon 
Oath, ſo the other is ſworn, and his Oath is to 
ſway and determine the Jury, and in Conſequence 
It is all one, and upon theſe Reaſons we hope he 
is not a good Witneſs. 

L. C. J. Where is that Caſe in Bromnlom? 

Sir B. Shower. It is 1 Brownlow 47. and then 
there is 11 H. IV. 41. 2 Bulſt 154. there my Lord 
Cook ſays, if a Man be convicted of Felony, and 


_ pardoned, he cannot be a Jury-man ; for though 


the Puniſhmeat is pardoned, the Guilt remains, ſo 
that he is not probus & legalis Homo, and every 
particular Perſon has an Intereſt in it, that they 
have free and clear Perſons to be Jury-men and 
Witneſſes, 3 

Mr Phizps. My Lord, that is the Piſtinction we 
go upon, which was taken in Dangerfield's Caſe 
upon the Tryal of my Lord Caſtlemaine, where 
the whole Court were of Opinion that a Pardon 
from the King only would not make him a good 
Witneſs, but if he were burnt in the Hand, that 
by the Statute of decimo oftavo Elixabethæ, amount- 
ed to a Statute Pardon, and ſet him right to all 
Intents and Purpoſes : And there they did take 
Notice of that Book that Sir Bartholomew Shower 
cited of 11 of H. IV. that a Man attainted could 


not be a jury. man, though pardoned by the King: 


It was objected he might be a Witneſs; but Mr 
Juſtice Jones ſaid, it was the ſame Reaſon if he be 
not fit for a ſury- man, he is not fit for a Witneſs; 
they ought to be both probi & legales Homines, 
thus the Caſe ſtood there. And that other Book 
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of Bulftrode is the ſame, it was in the Caſe of 2 
Prohibition for a Modus Decimandi, where the Sug- 
geſtion is to be prov'd by two Witneſſes, it was ob. 
jected he had not prov'd it by two Witneſſes, becauſe 
they were both attainted of Felony, and though 
they were pardoned, yet that did not make them 
good Witneſſes in the Opinion of the Court. 

L. C. F. This is quite another Caſe, it does not 
come up to your Point, here is no Attainder, and 
here is Pardon upon Pardon, by Act of Patlia. 
ment. 

Mr Phipps. As to that we think the Parliament 
pardon is out of the Caſe; for if the Pardon from 
the King be a good Pardon, there is no Guilt for 
the Act of Pardon to work upon. 

Sir B. Shower. My Lord, this we think to be a 
good Diſtinction as to that Matter, a Man that is 
actually pardon'd the Puniſhment by the King's 
Pardon, and afterwards an Act of Pardon comes 
and pardons all Offences, that we ſay does nothing, 
for he is not a Subject of Pardon, for he was diſ. 
charged of his Puniſhment before. 

Mr Ar. Gen. Sure theſe Gentlemen are not in 
earneſt when they make this Objection. 

Sir B. Shower. When the King has once pardon'd 
him he is not an Offender within the Meaning of 
the Act of Parliament, and therefore the Act 
works nothing as to him, and ſo he ſtands as 
much diſabled from being a Witneſs, as he was 
before. | 

Mr J. Powell. In the Caſe of Cutington in Hob- 
bard, there it is ſaid the Pardon takes away tar; 
Reatum quam Pwnam, &c. an Action being brought 
for calling a Man Thief, who had been indicted 
for Felony, and convicted, and pardon'd, the 
Court adjudged, that he ought not to be called 
ſo; for he was no Thief, for the Pardon had 
waſhed him entirely clean, and he was diſcharged 
both of the Guilt and the Puniſhment, and all the 
Conſequences of it. 

L. C. J. Thoſe Caſes that have been put are no 
Authorities at all in this Matter; for where there 
is a Conviction of Manſlaughter, and the Party is 
pardon'd, we think that Pardon of the King works 
in a Way of Diſcharge as much as the Burning in 
the Hand. I take it, it is the ſame Thing: They ad- 
mit, that will diſcharge him to all Intents and Pur- 
poſes, and ſo we think does this as effectually; 
for having his Clergy, and being burnt in the 
Hand, works by Way of Statute Pardon; for the 
Caſe of a Jury-man, I take it not to be the ſame 
with this Caſe ; but even in that Caſe, I do not 
think that the Party convicted, after the King hath 
pardoned him, is diſabled from being of a Jury; 
but ſuppoſing that to be ſo, yet there are many 
Caſes wherein a Man may be a Witneſs, that can- 
not be a Jury-man. It is true, the Credit of ſuch 
a Witneſs is left to the Jury, but it is no Ob- 
jection againſt his being a legal Witneſs ; and it 
is a very ſtrange Argument to me, that becauſe he 


was pardoned by the King, if that ſhould be deſi- 


cient, that therefore, the Act of Pardon ſhould 
have no Effect. Truly, that is to ſay, that the 
King's Pardon works ſo, as to have nothing left 
for the Parliament Pardon to work upon, and cer- 


ta inly it ſets him ſo right, that to all Intents and 


Purpoſes he is as good a Witneſs as ever he was; 


and if any Thing remained to be done, the Act of 


Parliament has done it, and ſupplied the De- 
fect ; but 1 think the King's Pardon is ſufficient. 
Mr At. Gen. My Lord, 1 ſuppoſe they do not 
inſiſt upon it, as thinking there is any great Weight 
in 
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zn it. but only for Objection ſake but we hope 
RR this Objection Mr Porter ſhall 
rn. 
27 Gen. My Lord, they take this Excep- 
tion at an improper Time, for they ſpeak to his 
Credibility. | 


L. C. F. No, they except to his being a Wit- 


_ oll. Gen, If ſo, your Lordſhip remembers a 
Caſe that was before your Lordſhip not long ſince, 
but in Eaſter Term laſt, when one was try'd at 
rhis Bar for Treaſon, and Aaron Smith was pro- 
duced as a Witneſs, and the Priſoner took Excep- 
tion againſt him as no good Witneſs, becauſe he 
had ſtood in the Pillory, and your Lordſhip and 
the Court did ſay, that the Act of Pardon did 
reſtore him to all Intents and Purpoſes ad liberam 
Legem. 

Mr Conyers. In the Caſe of the Earl of Caſtle- 
maine, both the Courts of King's Bench and Com- 
mon Pleas, held Dangerfield a legal Witneſs, tho? 
burnt in the Hand forFelony, and ſo was the Opi- 
nion of Rells : In Stiles Reports 388, one that hath 


been burnt in the Hand for Felony, may notwith- 


ſtanding be a Witnels. 

vir B. Shower. My Lord, in anſwer to that Caſe 
that was put, that after the King's Pardon for one 
convicted of Felony another Man has not the Li- 
berty to call him Thief, that was an Objection in 
my Lord Caſtlemaine's Caſe, that may ſtand as 
good, and our Notion that we contend for, be 
good too; he cannot be impeach'd, or have Guilt 
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aver againſt his own Act, but 'tis otherwiſe in 
the Caſe of the King's Pardon, 

L. C. 7. Why, the very Parliament Pardon 
comes from the King; the King has a full Power 
of Pardoning, and where he does pardon under 
the Great Seal, it has the full Effect of the Par- 
liament Pardon. A Pardon before Attainder, 
prevents all Corruption of Blood, fo that tho 
a Man forfeits his Goods by Conviction, yet at— 
ter a Pardon he is capable of having new Goods, 
and ſhall hold them without any Forfeiture what- 
ſoever, for the Pardon reſtores him to his former 
Capacity, and prevents any further Forfeiture. 
Indeed if he had been attainted whereby his - 
Blood was corrupted, no Pardon, whether it 
were by the King or by the Parliament, could 
purge his Blood without Reverſal of the At- 
tainder, by Writ of Error, or Act of Parlia- 
ment, or expreſs Words in the Act to reſtore 
Blood; but either Pardon makes him a new 
Creature, gives him new Capacity, and makes 
him to all Intents and Purpoſes, from the Time 
of the Pardon, to be probus & legalis Homo, and 
a good Witneſs. Indeed this Crime might be 
objected againſt his Credit, but it is not to be 
urged againſt the Sufficiency of his Evidence, 
that is, his being a Witneſs. | 

Mr Att. Gen. My Lord, we deſire he may be 
ſworn. (Which was done.) 

Mr Soll. Gen. Now, Mr Porter, do you give my 
Lord and the Jury an Account, what you knovw 
of this intended Aſſaſſination, how it came to 
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Jed imputed to him, when once the King has forgi- your Knowledge, and what Share the Priſoner 
that ven him, and yet that may not reſtore him to his at the Bar had in ir. | 
led entire Credit, as was my Lord Chief Juſtice Capt. Porter. My Lord, the firſt Account that 
had Scroggs's Diſtinction in the Caſe of Dangerſield; and I had of this Aſſaſſination, was from Mr Char- | 
ged © as to the Caſe of Aaron Smith, that was very dif- neck, who brought to me Sir George Barclay and 
© ferent: The Reaſon in that Caſe was, becauſe the Major Holmes to my Lodging in MNorthfolk;treet, 
| Crime for which Mr Smith was indicted, did not where I was ſick of the Gout. Sir George Bar- 
n import any ſuch ſcandalous Offence for which his clay did not then particularly acquaint me with 
Wu f Credit could be impeached. the Buſineſs, but ſaid, he would leave it to Mr 
y * I. C. J. No, no, we did not meddle with that, we Charnock to tell me what it was. 
4 went upon the Pardon. . L. C. J. Who told you ſo? 
in Dir B. Shower. But in that Caſe, they did not Capt. Porter. Sir George Barclay; and after that 
** inſiſt upon it that he had a Pardon antecedent to we had ſeyeral Meetings, at which the Priſoner 
1 the Act of Pardon, ſo that he was Subjectum ca- at the Bar was preſent, particularly at the Globe- 
1 pax, for the Act to work upon, he was an Of- Tavern in Hatton-Garden, where it was conſulted 
A fender that needed a Pardon, whereas Mr Porter of the beſt Ways and Means to aſſaſſinate the 
the being pardon'd before, could not be an Offender King as he came from Richmond : Some were of 
* needing a Pardon, and conſequently not within Opinion that it was beſt to be done on the other 
ned the firſt Words of the Act of Indempnity, be- Side of the Water; others were of Opinion 
ith cauſe he was pardon'd by the King before, but he that it ſhould be done on this Side, by a Party | 
ry; was not by that Pardon, fay we, reſtor'd to his of Men on Horſe-back: Upon this Difference | 
any Credit to make him a good Witneſs, and the Act of Opinion, there were Perſons appointed to | 
an- of Parliament did not affect him, he being not go and view both Places; I was appointed for | 
uch /iubjectum Materia, as not being an Offender. one to go with Captain Kightley, and Mr King 
Ob- Mr Phipps. As to Mr Sollicitor's Caſe of Aaron went along with me, and we did view the 
4 it Smith, we agree the Act of Parliament did reſtore Ground on both Sides, and when we came back, 
e he him, becauſe he never was pardon'd before by the we gave an Account to Sir George Barclay, and 
Ll King, ſo there remained an Offence for the Parlia- thoſe that ſent us, and upon our Report, Sir 
01d ment Pardon to work upon. George Barclays Mind was chang'd, who was for 
the L. C. J. Do you agree that, then you may agree the other Side of the Water before. And he 
left the other; for the Act of Parliament pardons agreed to do it in the Lane that leads from 
n none but thoſe that the King can pardon ge- Turnham- Green to Brentſord; afterwards there 
nerally, | was a Meeting at the Globe-Tavern in Hatton- 


z Mr Phipps. It is true, my Lord, but we ſay 
that an Act of Parliament Pardon, removes thoſe 
Diſabilities which the King's Pardon does not, 
for every one is in Law a Party to an AR of Parlia- 
ment, and therefore no Perſon ſhall be permitted 
do alledge in Diſability of another, any Crime 
which he himſelf hath pardon'd, for that is to 


Garden, and there it was agreed that the King 
ſhould be attack'd on Sarurday the 15th of Febru- 
ary, by Sir George Barclay and his Party; and 
Mr Reokwood, the Priſoner at the Bar, was to 
command a Party of Men that came over from 
France, who were to aſſault the Guards on one 
Side, and I and Mr Charnock were to ſet _ 

the 
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the Guards on the other Side. Sir George Bar- 
clay, with four Men out of each Party, was to 
attack the King in his Coach, and to kill him 
and all that were there in it. 

L.C.F. Who were at that Meeting ? 

Capt. Porter. There were Sir George Barclay, 
Captain Charnock, Sir William Parkyns, My ſelf, 
Major Holmes, Captain Rookwood, and Captain 
King. 

T. c. J. Where was this? : 

Capt. Porter. At the Globe-Tavern 1n Hatton- 
Garden, upon Saturday Morning the 15th, we ha- 
ving two orderly Men that lay at Kenſington to 


give Intelligence, had Notice brought us firſt 


that the King would go out; Durance, who was 
one of them, uſed to go every Morning to Court 
to get us what Intelligence he could, and Sir 
George Barclay told me upon the Friday, that he 
ſhould give me an Account as ſoon as eyer he 
could the next Morning ; and the next Morning 
at my Lodging in Little Rider-ſtreet in St. Fames s, 
he came to me, and told me, the Advance Guards 
were gone out, and the King's Kitchin was gone, 
and all was preparing for the King's going abroad, 
and there went a great many Noblemen and 
Gentlemen a Horſe-back with him, and there- 
fore he thought there would be no Opportunity 
of effeting the Thing; ſaid I, that's no Objection 
at all, nor any Reaſon for putting it off, becauſe 
when the Sport is over, all the Company goes 
away, and the King comes only in his Coach 
with the Guards; he ſaid, he would give Sir 
George Barclay an Account of it, and he came 
back with Sir George Barclay and Mr Rookwood to 
my Lodging, and upon repeating that Objection, 
and my giving the ſame Anſwer, it was agreed 
if the King had gone out that Day to have put 
the Deſign in Execution. 

Mr Att. Gen. Was the Priſoner at the Bar 
there at that Time when that was agreed upon ? 

Capt. Porter. Yes, he was. 

I. C. J. Where do you ſay was that Meeting? 
Capt. Porter. At my Lodging in Little Rider- 
tet. 

L. C. J. Had you that Diſcourſe with Sir George 
Barclay, in the Preſence of the Priſoner ? 

Capt. Porter. Yes, Sir George ſaid, he doubted 
we could not do it, becauſe there would go ſo 
many with the King; but I objected againſt that, 
that after the Sport was over, all the Company 
went away, and the King came back in his Coach; 
then it was agreed to go on, there was Sir 

George Barclay, Durant, and the Priſoner at the 

Bar and my ſelf, in the Room. 

L. C. J. This you ſay was Saturday the 15th, 
in the Morning, 

Capt. Porter. Yes, my Lord, but I cannot ſay I 
ſaw the Priſoner at the Bar at any Meeting after 
that. 

Mr Att. Gen. Pray, tell my Lord and the Jury, 

what Method you were to take in putting this 

Deſign in Execution. 

Capt. Porter. There were to be ſo many Horſe- 
men armed and prepared for the Purpoſe. Sir 
George Barclay told me, we ſhould be about 40 
or 45 Horſe-men, and they were to be divided 
into two Parties, and Sir George Barclay was to 
have four Men out of each Party, and his Bu- 
ſineſs was to attack the King, and all that were 
with him in the Coach. Captain Rookwood was 
to command thoſe that were come out of France to 
ſerve under Sir George Barclay, and Captain Char- 
nock and I were to command the other Party, 
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the King's Coach. 


Mr Att. Gen. If the Priſoner will ask him any 


Queſtions, let him. 


Sir B. Shower. Pray, Captain Porter, when waz | 


that firſt Meeting at the Globe-Taverr ? 


Capt. Porter. It was one Day in the Week be. : 


fore the 15th. 

Sir B. Shower. Was Mr. Rookwood, the Priſoner 
at the Bar, there that Day ? 

Capt. Porter. Yes, he was. 

Sir B. Shower. How long before the 15th? 


Capt. Porter. One Day that Week, but I cannot 


tell what Day. 


Sir B. Shower. He ſays it was agreed fo, and 
ſo I deſire to know what Words Mr. Rookwod j 


uttered at that Time. | 


Capt. Porter. It was diſcourſed by every one a 


round, which was the beſt Way and Method. 


I heard Mr. Rookwood ſay, indeed, he believed it Þ ! 


a very deſperate Thing, and he was not very 
willing to engage in it; but when Sir Georg, 
Barclay told him he ſhould command his Party, 
he replied in French =———— 

Mr Soll. Gen. What's the Meaning of that? 

Capt. Porter. There's an End of it. 

Mr Att. Gen. You ſay the Priſoner was at 
your Lodging Saturday the 15th, in the Morg- 
ing, What Diſcourſe had you there? 

Capt. Porter. He was there upon Saturday iu 
the Morning, the 15th of February, and Duran 
brought an Account that the King's firſt Guard; 
were gone, and the King's Kitchin was gone be. 
fore, and it was expected that the King would 
go about eleven a Clock, but it was ſaid, that 
there were a great many were preparing to go 
with him, and therefore it would not be cons 
venient to do it that Day; faid I, that is 10 
Objection at all, for the Nobility and Gentry 
go out of the Field as ſoon as the Sport is over, 
and the King uſed to go with a few People to 
Mr. — Houſe at Richmond, and there- 
fore it might be as well done at that Time, a 
any Time: Durant made that Objection at firſ 
himſelf, and when I made him that Anſwer, he 
went to Sir George Barclay, and he came back 
with Sir George Barclay, and the Priſoner wa 
there by at the ſame Time, and Sir George Bo- 
clay made the ſame Objection; it was at my 
Lodging in Little Rider. ſtreet. and when I toll 
them my Reaſon againſt the Obje&ion, as I hal 
done before, they all agreed to do it that 


Day. 


Mr Phipps. At that ſecond Meeting, did Mr, 
Rookwood make any Propoſal there ? 

Capt. Porter. I only ſay he came with Sir Georg! 
Barclay, and what I heard, I tell you Sir Georg! 
Barclay made that Objection, and I gave it that 
Anſwer. 

Mr Phipps. But what did he ſay ? 

Capt. Porter. I cannot ſay that I heard Mr 


 Rookwood ſay any Thing in particular, but the) 


all agreed to do the Thing that Day. 
Sir B. Shower. You remember nothing that It 


faid ? 


Capt. Porter. Sir George Barclay ſaid, we will ge 
and prepare, and he went away with him. 


Sir B. Shower. Pray, when did Sir George Ba- N 


clay come into England? 
Capt. Porter. Truly, Sir, I don't know that 


the firſt Time that 1 ſaw him after he came, 


Mr. Charnock brought him to my Lodging |! 
— e 


and both Parties were to ſet upon the Guards zz 
the ſame Time that Sir George Barclay attack's 3 
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but before that, Mr Charnock told 
me, he was come into England. 

L. C. J. Hark you, Mr Porter, when you came 
back from Viewing the Ground before the firſt 
and you ſaid you made your Report, and 


ſay the Priſoner was there? 
Mr Att. Gen. No, my Lord, he does not ſay fo. 
Mr Rookwood was there at that Time ? 

Capt. Porter. No, my Lord, I don't ſay fo. 

Sir B. Shower, I am ſure he did not ſay ſo be- 
fore ; and beſides, your Lordſhip will obſerve 
there is no ſuch Overt-AQ as that laid in the 
Indictment againſt the Priſoner, that Mr Porter 
made his Report upon the View, that only con- 


cerns Mr Knightley. 


L. C J. No, that is not an Overt-Act, I agree 
it; but I oaly ask the Queſtion, whether the Pri- 


ſoner was there. 


I. C. J. Treby. If it were an Overt-A@ laid in 


the Indictment, it would not affect the Priſoner, 


becauſe the Viewing of the Ground, and making 


the Report, is Captain Porter's Act, and it muſt 


be the Conſulting and Debating afterwards. that 
muſt affect the Priſoner, if he be concern'd. 

Mr Conyers. The Meetings and Conſultations 
that are laid in the Indictment are the Ovyert- 
Acts. 

Mr Soll. Gen. Well, if they have done with 
Captain Porter, we deſire Mr George Harris may 
be ſworn. 

Sir B. Shower. My Lord, we beg Leave to op- 

ſe Mr Harris's being ſworn ; here was a Pro- 
clamation that did take Notice of this barbarous 
Conſpiracy to aſſaſſinate the King, and the Pro- 
clamation did ſignifie, That the King had re- 
ceived Information of ſeveral Perſons concerned 
in that Conſpiracy; and for the Encouragement 
of taking thoſe ſo accuſed, he did promiſe a 
Thouſand Pounds Reward for the taking of any 
of the Conſpirators; and in the Concluſion of 
the Proclamation there is a Clauſe, That if any 
of the Conſpirators ſhould diſcover or apprehend any of 
the other Perſons that were therein named, ſo as that 
they ſhould be bronght to condign Puniſhment, ſuch 
Conſpirator ſo diſcovering ſhould receive a Thouſand 
Pound: Reward for any of the other Perſons appre- 
bended, and bis own Pardon. My Lord, we have 
a Witneſs here ready to prove that this was Mr 
Harris's Caſe; he was himſelf in the Proclama- 
tion, he did actually diſcover Mr Rookwood, the 
Priſoner at the Bar, and was inſtrumental in the 
taking of him; and conſequently upon this Clauſe 
of the Proclamation, if he be brought to juſtice, 
then is Mr Harris intitled to this Reward and his 
Pardon ; and conſequently he has ſuch an Intereſt 
and Advantage to himſelf as will prevent his being 
a Witneſs, It is true, indeed, where it is at the 
King's Suit, in a capital Caſe, it is pretty hard to 
ſay that a Man has an Intereſt ; but we think, as 
this Caſe is circumſtantiated upon this Proclama- 
tion, that the ſame Objection lies againſt him as 
would do if this were a civil Cauſe; if we ſhew 
how he is to have an Advantage by the Event of 


| this Cauſe, then he is not to be admitted aWitneſs. 


L. C. J. Did he apprehend any Body upon the 
Proclamation ? ag 1 3 
Sir B. Shower. Yes, he apprehended Mr Rookwood 
himſelf, or was the Cauſe of it, and thereby is in- 
titled to the Reward and his Pardon. 

Mr Phipps. That upon which we ground our Ob- 
jection is the different Penning of the Proclama- 
ton; for if any one that is not a Conſpirator do 


Ambroſe Rookwood. 
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but diſcover and apprehend any of the Perſons 
named in the Proclamation, he is entitled to the 
Thouſand Pounds; but the Conſpirators them- 
ſelves muſt go further; for a bare Diſcovery and 
Apprehending any of their Accomplices will not 
entitle them tothe Reward mentioned in the Pro. 
clamation, but they muſt diſcover and apprehend 
their Accomplices ſo as they be brought to Juſtice 
before they can be entitled to the Reward : And to 
be brought to Juſtige for any Crime, is in common 
Underſtanding to be brought to ſuch Puniſhment 
as the Law inflicts for the Offence. Now Mr Har- 
ris's Caſe is this, he diſcovered Mr Rookwood, and 
went with the Guards to the Compter and ſeiz'd 
him: And if Mr Rookwood ben't convicted, Mr 
Harris is not to have any Thing for his Pains z but 
if he be convicted, Mr Harris is entitled to the 
Thouſand Pounds and his Pardon. And therefore 
ſurely Mr Harris cannot be admitted an Evidence 
againſt Mr Rookwoed, ſince he is to receive ſo great 
a Benefit by his Conviction. Upon an Indictment 
for a uſurious Contract, the Perſon whoſe Deed it 
is cannot be a Witneſs, becauſe *tis to avoid his 
own Act: So in an Indictment for Perjury, on the 
Stat. 5. Eliz. the Party injured by the Perjury can- 
not be a Witneſs, becauſe he is to have half the 
Forfeitures. 

Mr. Att. Gen. 1 ſuppoſe they will make out their 
Objection before they expect an Anſwer from us. 

Sir B. Shower. I hope your Lordſhip will not 
put us to prove a Copy of the Proclamation from 
the Inrolment, but that we may have the ſame Fa- 
vour as in the Caſe of the Statute-Book, that the 
Print of it may be allow'd for Evidence. 

Mr Att. Gen. My Lord, we will not ſtand with 
them for that, we know they are miſtaken through- 
out, we conſent the Proclamation ſhould be read. 

Cl. of Arr. Reads, 


By the Ring 4 Proclamation: 


William R. : 


wW Hereas His Majeſty has received Information 
upon Oath, that the Perſons herein after named, 
have with divers other wicked and traiterous Perſons 
entered into a horrid and deteſtable Cn to af- 
ſaſſinate and murder His Majeſty's ſacred Perſon, for 
which Cauſe ſeveral Warrants for High Treaſon have 
been iſſued out againſt them, but they have withdrawn 
themſelves from their uſual Places of Abode, and are 
fled from Fuſtice : His Majeſty has therefore thought 
fit by the Advice of his Privy Council to iſſue bis Royal 
Proclamation, and His Majeſty does hereby command 
and require all His loving Subjects to diſcover, take, 
and apprehend James Duke of Berwick, Sir George 
Barclay, Major Lowick, George Porter, Capt. Stow, 
Capt. Walbank, Cape. James Courtney, Lieutenant 
Sherborne, Brice, Blair, Dinant, 
Chambers, Boiſe, George Higgins, and his 
two Brothers, Sons to Sir Thomas Higgins, 

Davis Cardell, Goodman, 

Cramburne, Keyes, Pendergroſs, alias 
Prendergraſs, Bryerly, Trevor, 
Sir George Maxwell, Durance, 4 Fleming, 
Chriſtopher Knightley, Lieutenant King, 

Holmes, Sr William Parkyns, Rookwood, 
wherever they may be found, and to carry them before 
the next Fuſtice of Peace or chief Magiſtrate, who 1s 
hereby required to commit them to the next Goal, there 
to remain until they be thence delivered by due Courſe 
of Law. And His Majeſty: doth . require the 
ſaid Fuſtice, or other Magiſtrate, immediately 1 
Notice thereof to Him or His Privy Council. R 
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the Prevention of the going of the ſaid. Perſons, 
or. of any other, into Ireland, or other Parts 
beyond the Seas, His Majeſty does require and com- 
mand all His Officers of the Cuſtoms, and other His 
Officers and Subjects of and in the reſpective Courts 
and Maritime Towns and Places withia His Kingdom 
of England, Dominion of Wales, and Town of Ber- 
wick upon Tweed, that they ana every of them in 
their. reſpective Stations and Places, be careful and 
diligent in tie Examination of” all Perſons who ſhall 
paſs or endeavour to paſs beyond the Seas, and that 
they do not permit any Perſon whatſoever to go into Ire- 
land, or other Places beyond the Seas, without a Paſs 
under His Majeſty's Royo Sign Manual until further 
Order. And if they ſhall diſcover the ſaid Perſons 
above-named or either of them, then to cauſe them to 
be apprehended and ſecured, and to give Notice as 
aforejaid. And His Majeſty des hereby Publiſh and 
Declare to all Perſons who ſhall conceal the Perſons a- 
bove-named, or any of them, or be aiding and aſſiſting 
in the Concealing of them, or furthering their Eſcape, 
That they ſhall be proceeded anainſt, for ſuch their 
Offence, with the utmoſt Severity, according to Law. 
And for the Encouranement of all Perſons to be Dili- 
gent and Careful in endeauouring to Diſcover and 
Apprehend the ſaid Perjons, We do hereby further De- 
clare, That whoſoever ſhall diſcover and Apprehend the 
Perſons above-named, or any of them, ard ſhall bring 
them before ſome Juſtice of Peace, or chief Mag ſtrate, 
as aforeſaid, ſhalt have and receive as a Reward, the 


Summ of One Thouſand Pounds; which ſaid Sum of 


One Thouſand Pounds, the Lords Commiſſioners of His 
Majeſty's Treaſury are hereby Required and Directed 
to pay accordingly. And if any of the Perſons above- 
named ſhall Diſcover and Apprehend any of thei Ac- 
complices, ſo as they may be brought to Juſtice, His 
Majeſty does hereby Declare, That every Perſon ma- 
king ſuch Diſcovery, ſhall have His Majeſty's Gracious 
Pardon for his Offence, and ſhall receive the Reward of 
One Thouſand Pound, to be pay'd in ſuch manner as 
a/orejaid. | 


Given at our Court at Kenſin7ton, the 23d Day 
of February, 1695, in the Eighth Year of our 
Reign. 1 


GOD SAVE THE KING. 


Mr Phipps. My Lord, The different Penning of 
the Clauſes is not only in that Proclamation, but it 
1s the Language of every Proclamation that has gone 
out for the Apprehending any of the Conſpirators. 

Mr Att. Gen. My Lord, All that we ſay in Anſwer 
to this Objection, is, That Mr Harris is not nam'd 
in that Proclamation. 8 

L. C. J. What ſay you to that Sir Bartholomew 
Shower? He is not named in the Proclamation : 
And fo if he hath diſcovered and apprehended 
the Priſoner, he has earn'd his Money, whether he 
be Convicted or not, becauſe Rookwood's Name is 
in the Proclamation, tho? his is not. 

Mr Phipps. Then, my Lord, with humble Sub- 
miſſion, here is another Proclamation wherein he 
is nam'd, we deſire that may be read. 22 
Mr Soll. Gen. And when it is read, jt will be as 
little to your Purpoſe as the other. | 

Mr Att. Cen. Let them read what they pleaſe, 
we need ſay nothing at all to ir. 

L. CJ. Certainly upon this Proclamation, there's 
no Objection; for he is intitled to his One Thou- 
ſand Found already, tho Rogkword be never con- 


victed. 
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8 Will. 3. 


Mr Phipos. But is he not by this Proclamation 


which meations his Accomplices, latitled to his 


Pardon? If ſo, he ſwears to ſecure himſelf. 


L. C. J. By the Appreheading and Diſcovering, - 


he's intitled to his Pardon. 

Mr Phipps. But not without he be brought to 
Juſtice; that is to ſay, till he be convicted; there- 
fore he cannot be an Evidence to convik him, 

L. C. F. That is, as to any that are there named, 
if any of them diſcover aud apprehend one ano. 
ther, it muſt be ſo as that they be brought to Juſtice; 
But if any Perſon that is not named there does 


apprehend any that is, he is intitled to the One 


Thouſand Pound, barely by the Appreheaſion. 

Mr Phipps, Then there is another Proclamation 
where they are both named, as Mr Rockwood tells 
me. 

Sir B. Shower. My Lord, We will ſet this Vatter 
right; we will ſhow the other Proclamatio:;, in 
which, ifI am righrly iaform'd, for I have not 
read it, Mr. Harris is nad. 


Mr Att. Gen. If you have not read it, I would 


adviſe you not to trouble the Court with it; for 
you will find the latter Part is reſtrain'd to three 
or four particular Perſoas,of which he is noue. 

Rookwood. Jam named if the Proclamation. 

Mr Art. Gen. Ay, bur read the latter Part of it, 
and you will find you are not nam'd in that Clauſe 
that they referr'd to: You need not read the former 
Part of the Proclamation, we agree the Priſoner is 


named there ; but only look towards the bottom, 


which is the Clauſe that they refer to. 

Cl. of Arr. (Reads) And we do hereby further de- 
clare, &C. | 

Mr Att. Gen. They have not conſidered the Pro- 
clamation, and therefore make an Objection of 
they don't Know what. | 

Sir B. Shower. We are in your Lordſhip's Judz- 
ment. | 

L. C. J For what? See if you can make or 
ſtate a Caſe for our judgmeut. | 

Sir B. Shower. Mr Rookwood is mention'd in the 
firſt Proclamation, and Harris is not, but there 
are the Word Accomplices: He is likewiſe men- 
tioned in the laſt Proclamation, but not in the 
laſt Clauſe of ir. I confeſs, if he had it had been 
plain it would have taken off his Teſtimony ; but 
now we muſt ſubmit it to you, Whether he is not 
an intereſted Perſon, and conſequently no good 
Witneſs. on 

L. CJ. Truly I do not ſee any Colour for the 
Objection. Is he not as well intituled to his One 
Thouſand Pound, tho' Mr Kool wood had never been 
try'd, by the bare Apprehending of Mr Rookword, 
as if he was convicted? 


Sir B. Shower. No, my Lord; becauſe the Words 


are ſo as he may be brought to ſuſtice. 

L. C. J. That is not ſo, as to any Perſon that 
apprehends one mentioned in the Proclamation, 
if the Perſon that apprehends be not mention'd in 


it, and named himfelf; if any one that is not 


mention'd apprehènd one that is mention'd, he 
is intituled, by the Apprehenſion, to the One 
thouſand Pound. If gny one that is mention'd ap- 
prehend another, then he is to bring him to Juſtice 3 
now Mr Harris is not named in this Proclamation, 
and fo, as to the One thouſand Pound, he ſtands in 


the ſamie Condition as any other Perſon that diſ- 


covered or apprehended one of the Perſons there 
nam'd. 

Sir B. Shower. But it ſeems he was one of the 

| Con- 
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ſpirators, becauſe he is himſelf deſcribed in ano- 
ther Proclamation. | 

Mr Att. Gen. If it were fo, it would not be 
material, nor any manner of Obje&ion ; but as 
they have made their Objection upon theſe Pro- 
clamations, we think there is nothing for us to 
give an Anſwer to. ; | 

Mr Cowper. Nay, my Lord, if it were fo, will 
Sir Bartholomew Shower ſay his Client is not 
brought to Juſtice, unleſs he be convicted? I am 
ſure the Words Convicted or Attainted, are not 
in the Proclamation. 

L. C. J. There is nothing in it; you muſt ſwear 
Mr. Harris. (Which was done accordingly). 

Mr Sol. Gen, Will you give an Account to my 
Lord and the Jury, what you know of this Con- 
ſpiracy againſt the King's Life, from the firſt 
Time you were acquainted with it, and what 
Hand the Priſoner at the Bar had in it. 

Mr Att. Gen. Pray give an Account of the whole 
Thing, your Coming over, and who ſent you, 
and upon what Errand, and the whole that you 


know of this Conſpiracy. 


Capt. Harris. Upon the 14th of January laſt, 
the French Stile, New Stile, 1 was at St. Ger mains, 
where I was ſent for by King James, and was or- 
dered to wait his Dinner till it was over, and ac- 
cordingly 1 did wait till his Dinner was over, and 
then I came in, and Col. Parker was with him, 
and one Mr Hare, who is alſo mention'd in the 
Proclamation, was there alſo: The King told 
me he- was ſenſible I had ſerved him well, and 
now he had an Opportunity of doing ſomething 
for me; he told me he would ſend me into Eng- 
land, where I ſhould be ſubſiſted, and I was to 
follow the Orders of Sir George Barclay, and ac- 
cordingly he order'd me ten Lewidores to be paid 
by Mr Carol, who is Secretary to the late Queen, 
and Col. Parker went along with me, and Mr 
Hare, to Caroll, and told him he came from the 
King, and we had the Lewidores, and we went 
to Calais, in Order to our coming over hither : 
But we were told if we were wind-bound, that 
the Money we received would not bear our Char- 
ges; there was Orders given for our further Sub- 


ſiſtance at Calice, to the Preſident there, Accor- 


dingly we came to Calice, and the Wind did not 


ſerve us for eight or nine Days; and while I 


ſtay'd there, the Money that | ſpent at (alice 
was paid by the Preſident of Calice, Monſieur La- 
tour. Afterwards I landed in Exgland, near 
Romney Marſh, as I was told, and I came to the 
Houſe of one Hunt, and he provided me and 
my Comrade with a couple of Horſes ; and co- 
ming from thence, I came in the firſt Place to 
one Tucker's an Apothecary in Sandway, and next 
from thence we came to Rocheſter, to Charles 
Crofts*s, and from thence in a Coach to Graveſend, 
and from thence by Water to London: That 
Night we lay in Grace-Church-ſtreet at an Inn, it 
being Night, the Night-Tide, and ſomething late. 


The next Day I came to a Lodging at an Ac- 


quaintance of my Comrade's, Mr Hare, at the 
Unicorn in Brownlows ſtreet, one Mr Watcman's. 
The next Night I went to look for Sir George 
Barclay, whom the King told me I ſhould certainly 
find by ſuch a Sign of a white Handkerchief hanging 
out of his Pocket, on Mondays and Thurſdays, in 
Covent-Garden, where his Walk was to be in the 
Evening, becauſe. he was not to appear in the 
Day-Time openly. It bappen'd that upon Mon- 
day Night after 1 came to Town, I went there, 
Vol. IV. ; 
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and did not find Sir George Barclay according to 
the King's Direction, which I admired at; but 
there was one Mr Ber tenbead, who told my Com- 
rade, a Day or two after, That Sir George Barclay 
would needs ſpeak with me, and accordingly 1 
met with him; and he asked me how the King, 
Queen, Prince, and Princefs did, and I told him 
they were very well; I told him 1 was appointed 
to attend him, and obey his Orders. He told 
me he had no Money at preſent, but in two or 
three Days he would ſend ſome; and ſo he did, 
by Major Holmes, I had five Shillings a Day for 
Subſiſtance, and I had no Horſe; and when I 
had a Horſe, it was fix Shillings a Day; after 
which rate I had Subſiſtance for a Month at five 
Shillings a Day, Guineas going then at Thirty 
Shillings. Major Holmes paid me the Money by 
Sir George Barclays Order, as he told me, and he 
afterwards gave me a Guinea, and that was the 
firſt Saturday when the Aſſaſſination was deſign'd ; 
for that we told him we wanted Money, and it 


was not reaſonable we ſhould take our Horſes 


out of the Stable before we paid for them: And 
met Sir George Barclay ſeveral Times at Covert- 
Garden, and he told me it was a ſufpicious Place, 
and deſired me not to come any more there; 
but when he had any particular Orders to give 
me, he would give me Notice of it where I 
ſhou'd meet him; and accordingly 1 did meet 
him ſeyeral Times. | 

Mr Att. Gen. Now, Sir, will you tell what 
you know as to the Priſoner at the Bar. 

Capt. Harris, As to Mr Rookwood, the Saturday 
that the Aſſaſſination was deſign'd to be, the firſt 
Time that I knew of it, I met Mr Rookwood, at 
one Mr Burck's Lodging, where he was up, and I 
ſaw him in a great Hurry and ſome Confterna- 
tion, and in came Mr Bernarde; I ask'd him the 
Meaning of it, and what they were going about; 
and Mr Rookwood told me, If I wou'd go down to 
Captain Counter I ſhou'd know; accordingly 1 
went, and to the beſt of my Remembrance, he 
gave me a little Note to Captain Counter, but 
that I am not poſitive in. went to Captain 
Counter, and as foon as ever I came, he told ns, 
We muſt be immediately ready to go to Turn- 
ham Green. 

Mr Att. Gen. Where was that? 

Capt. Harris. At the Woolpack, that was the 
Sign — as near as I remember. Mr Hare 
and | were ordered together to come there, and 


there was Mr Hungate, who had been there ſome 
Time, and when J came in, Sir George Barclay did 


declare Laughing, Theſe are my Janiſaries: And 
he talk'd ſomething of bringing the Garter, and 


of attacking the Coach; but he went out of the 


Room, and afterwards he came in and declared, 
We were all Men of Honour, and that the Buſineſs we 
were going about, was to attack the Prince of Orange; 
but Durant came in after that, and ſaid, The Prince 
of Orange did not go out that Day. When he talk'd 
of attacking the Prince of Orange, I was very 
much ſtartled, not knowing any Thing of it be- 
fore; and I came the next Morning to Mr Rook- 
wood, and ask'd him if we were to be the Murde- 
rers of the Prince of Orange, ſays Mr Root mood to 
me, 1 am afraid we are drawn into ſome ſuch Buſi- 


neſs ;, but if I had known of it before I came over, 1 


ſhould have beg'd the King's Pardon at St. Germains, 
and not have come . bither; and ſaid I, This is 
very fine, we have ſerdꝰ d to a very good Purpoſe, to be 
ſent over upon ſuch an Errand and Account. 'A fter 
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this Mr Rookwood, and Mr Lowick, and I, had a 
Meeting at Red-Lyon Fields, where we did diſcour ſe 
about the Matter. I did often declare againſt it, 
That it was ſo barbarous a Thing, that no Man of 
Honour almoſt wou'd be guilty of it; but Major 
Lowick anſwered, That we were to obey Orders, 
for ſure Sir George Barclay wou'd not undertake a 
Thing of that Nature without Orders. 

Mr Att. Gen. Pray what ſaid Mr Rookwoed. 
Capt. Harris. He own'd it was a barbarous 
Thing; but he was ſent over to obey Sir George 
Zarclay's Orders, which he had ſeveral Times 
declared he was reſolved to do; upon that we 
parted: ſo afterwards | came to Mr Rookwood's 
Lodging ; it was the Saturday Morning | came to 
him, and ſo went to Sir George Barclay's; while he 
was there, Mr Rookwoed gave me a Note, naming 
ſo many Names, particularly Mr Hungate, Mr 
Hanford, Mr Hare, and his own Name at Top, 
not the Name that he is arraigned by here; but 
a ſham Name that he had, as the reſt of us all 
had ſham Names, which at that Time we went 
by. | 

L. C. J. What was your Name? 

Capt. Harris, My Name is Jenkins. 

L.C.F. Who gave you that Name? 

Capt. Harris. King James at St. Germains, and 
he gave Mr Hare the Name of Guiney, and Mr 

| Rookwood's Name was Roberts, King James told 
us in his Bed-chamber, We were to go by thoſe, 
Names. MATE | 

Me At. Gen. Pray Sir, what did Rookwood ſay to 
you, when he gave you that Liſt ? | 

Capt. Harris. He told me, he was to go to Turn- 
ham-Green, and 1 was to go along with him, and 
ſays he to me ſmiling, You ſhall be my Aid de 
Camp; and get the Reſt of the Gentlemen ready, 
and accordingly I went to look for ſeveral of the 
Perſons —— particularly for Mr Blackburne : 
Whea I came back again, I found him lying on 
his Bed, and that Sir George Barclay had told him 
the Prince of Orange did not go out that Day, 
and from thence we went to Dinner, where Ma- 
jor . Lowick din'd with us, and Mr Bernarde and 
Major Lowick ſeeing me in a Heat, ask'd me, 
Why was in ſuch a Sweat; I told him I were 

getting thoſe Men ready for Mr Rookwood, who 
had made me his Aid de Camp: Says Major 
Lowick.to me, You may very well do it, for you 
have Six Shillings a Day allow'd you, and I have 
nothing; I bring two Men at my own Charge. 
Said I, Major Lowick, I wonder you don't apply 
your ſelf to Sir George Barclay, and then ] believe, 
you may be ſubſiſted too. He anſwer'd me, He 
did not think it worth the while to trouble him, 
ſince he had never ſpoke to him of it before: 
and Rookwood, and Bernarde, and Lowick, and my 
ſelf, ſeveral Times met in Red. Lion Fields, and 
talk'd of attacking the Prince of Orange. 

Mr Att. Gen. Who did? | 
Capt. Harris. Rookwoed, Bernarde, Lowick, and 
my ſelf. RN 

Mr Ate. Gen. Pray Sir, let me ask you one Que- 
ſtion. Where was your Horſe at firſt ? 

Capt. Harris. At firſt it was at my Lord Fe- 
verſham's Stables, as they told me, in Somerſer- 
Houſe. © | 

Mr Art. Gen, 
Horſes ? 
Capt. Harris. There was Mr Hungate's and Mr 
Hare's Horſes in the ſame Place, at the ſame Time, 
as they told me. : 


Where were the other Perſons 


The Tryal of ' 


8 Will. 3. 

Mr Att. Gen. How came you by your Horſe 
there? i 

Capt. Harris. Maj. Holme: did deliver my Horſe, 
and committed it to my Cate, and I carry'd it 
thence to another Place. | 

Mr Att. Gen. Did you bierze there was any 
more Horſes there? | 

Capt. Harris. I believe there was Five or Six, as 


near as I can gueſs. | 

Mr At. Gen. Do you know where Rookwood was 
to have his Horſe ? | | 

Capt. Harris. He had a Horſe; but whence he 
had it 1 don't know. : 

Mr Att. Gen. Had you any Arms delivered 

ou ? : 
8 Capt. Harris. Yes, I had by Capt. Counter. 

Mr Conyers. Were you at no other Place toge- 
ther that Sarurday Night, the 224 of February, 
becauſe you ſay you din'd together ? 

Capt. Harris. Yes, we were at the Bear Ta- 


Vern. | 
Mr Cayers. What Diſcourſe paſs'd between you 


there ? | 

Capt. Harris. They were talking about the AC. 
ſaſſination; but what any particular Perſon ſaid, 
I cannot tell. 

Mr Conyers. Pray who were there? 

Capt. Harris. There was Mr Knightley, Captain 
Rook wood, and Mr Xing; and Knightley went out, 
and came in again, and declared, we muſt have a 
great deal of Care of our ſelves, or we ſhould 
be taken up: and he whiſper'd it firſt, and af. 


terwards J asked him what it was; and he told 


me, and ſaid, We muſt have a Care of our ſelves. 
Says Mr King, ſtaring this Way with his Eyes, 
Surely God Almighty is on our Side; and ſo we 
parted. 

L. C. J. When was this? . 

Capt. Harris, This was the Night of Saturday 


the 22d, when it was diſcover'd ; for ſome of 


them were taken up the next Day. 

Mr At. Gen. Was Rookwood there at that Time 
at the Bear Tavern. 

Capt. Harris. I cannot poſitively ſay whether he 
was or not. 

Mr At. Gen. What Diſcourſe had you there? 

Capt. Harris. We talk'd of Aſſaſſinating the 
King; but what it was in particular, I cannot 
tell. : 

L. C. J. Was Rookwood there? 

Capt. Harris. Yes, I believe he was; but I can- 
not poſitively ſay. 

L. C. J. You ſay it was the laſt Saturday that 
the, King was to go abroad, that you apprehended 
you were diſcovered ? 

Capt. Harris. Yes, we apprehended we were diſ- 
cover'd before that; for Mr Lowick told me, that 
three or four Days before, in that Week, that his 
Name, and one Harriſon's, were given into the 
Council, and another, and another, Two or Three 
of them, as he told me; I think Three or Four; 
and upon that Account Major Lowick went from 
his Lodging, and did not lie at his Lodging the 
Night before; and I came to Major Lowick, and 
he told me the ſame Thing at the King's Arms 
Tavern. | 

Mr At. Gen, Can you remember what Diſcourſe 
you had that Sararday Night? 

Mr Comper. You ſay that on Saturday the'22d, 
Mr Rookwood gave you the Liſt. 

Capt. Harris. I do not ſay it was the 224, for 


I cannot ſwear to the Day of the Month; but 
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one about this Buſineſs. 

Mr Cowper. You ſay he gave you a Liſt of Names: 
Pray, when he gave you that Liſt, what Diſcourſe 
happened in the Room, juſt before, or after the 
giving of the Liſt ? | 

Capt. Harris. Sir, I think I told the Court that 
before. - 

Mr Comper. Sir. I deſire you would repeat it, 

Capt. Harris. My Lord, 1 humbly deſire to know 
whether I am to anſwer that Gentleman that 
Queſtion ? 


I. C. J. Yes, you are to anſwer, being upon your 


Oath, and to tell the whole Truth. 


Mr Cowper. I asked him the Queſtion ſo fairly, . 


what Diſcourſe introduced the giving of the Liſt, 
and what followed upon it, that I perceive this 
Gentleman does not know which Side I am of. 

Capt. Harris. Mr Rookwood ſaid we were to go 
to Turnham-Green ;, and he told me, that I was to 
be one of his Party, that we were to attack the 
prince of Orange. 

L. C. J. You ſay you were to be one of his Party; 
pray was it there that he told you, you ſhould be 
his Aid de Camp ? 

Capt. Harris. Yes, he did tell me I was to be his 
Aid de Camp. . | 

Mr Phipps. Whoſe Hand-writtiang was that 
Liſt ? 

Capt. Harris. I cannot tell, I had it from that 
Gentleman. 

Mr Phipps. But whoſe Writing was it ? 

Capt. Harris. Indeed I, know not his Hand- 
writing, and therefore cannot tell whoſe it was: 
He is for his Life, but I believe he cannot deny 
any Thing that I have ſaid, I ſuppoſe not: I 
ſhould be very ſorry to accuſe Mr Rookwoed of any 
Thing that was not true. 

x Phipps. Pray whoſe Names were in that 
Liſt ' | 

Capt. Harris. I have mention'd Mr Hare, Mr 
Hanford, Mr Blackburne, my ſelf, and you, Mr 
Rookwood, had your own Name at Top. 

Rookwood. What is that Blackburne ? 

Capt. Harris. He is a Lancaſhire Man. 

Rookwood, It's a very ſtrange Thing I ſhould give 
you a Liſt with a Man's Name that I don't know, 
| declare it, Iknow no ſuch Perſon. 

Capt. Harris. Mr Rookwood, | believe you are 
very ſenſible I do not accuſe you of any Thing 
that is not true. 

Mr Phipps. When did you ſee that Liſt laſt ? 

Capt. Harris. He gave it into my Hands, and 
had it from me again, or I threw it away after- 
wards. 

Rookwood, But you that were to be an Evi- 
2 to have kept it to juſtify your Evi- 

ence. 


Capt. H. Truly I did not intend to have been 


an Evidence at that Time. 
Mr At. Gen. If they will ask him any Queſtions, 
let them. 


Sir B. Shower. No, indeed, I will ask him no 


Queſtions. 

Mr Att. Gen. Then, my Lord, we have ano- 
ther Piece of Evidence which we would offer to 
your Lordſhip, which is not dire& Evidence 
againſt the Priſoner, but only to prove a Circum- 
ſtance or two of what has already been ſworn : We 
do acknowlege, my Lord, it does not affe& Mr 
Rookwood, but only to ſtreagthen and confirm what 
they have ſworn, | 
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it was the ſecond Saturday that we were to have 


Sir B. Shower, With Submiſſion we hope it will 
not be Evidence fit to be given as to the Pri- 
ſoner at all ; for becauſe a Man may ſwear true 
in the particular Circumſtance of a Thing, that 
therefore he ſwears true what he ſwears againſt 
the Priſoner, I think is no Coſequence in the 
World. | 

L. C. J. It is a Thing diſtinct and foreign to 


the Matter, as to Mr Rookwood. 


Mr Ar. Cen. My Lord, we do not ſay it direct - 
ly affects Mr Rookwood ; but when your Lordſhip 
has heard it, we ſhall ſubmit it to you, how far 


< confirms even the Evidence given againſt 
im. | 


Mr Conyers. My Lord, we ſay the Priſoner was 


to have his Horſe from Somerſet- Houſe ; and that 
there were Horſes plac'd there for that Purpoſe 
we are going to prove. 

Mr Ar. Gen. My Lord, it is one entire Cor.- 
ſpiracy, in which every one had his Part; one 
was to have his Horſes and his Party in one Place, 
and another in another: Now that there were 
at ſuch Time ſuch Hoi ſes at Somerſer- Houſe, and 
thoſe Horſes were delivered out from Somerſet- 
Houſe, is certainly a Confirmation of the Truth 
of what the Witneſſes have ſaid. 

L. C. J. It is ſo. If that be it you offer, it is 
very material. | 

Mr Conyers. We ſhall prove, That upon the 


[Diſappointment on the firſt Saturday, the 15th 


of February, they were to be ready againſt the 
22d; and you will hear how the Horſes were 
diſpos'd of ia the mean Time. Call Chamberlain, 
Maskel, and Allen. . 

Mr An. Gen. Call any one of them, 1 believe it 
is enough. 

Mr Chamber lain appeared, and was ſworn. 

Mr At. Gen. Pray will you give my Lord, and 
the Jury an Account what you know of any Hor- 
ſes that were brought to Somerſet houſe about Fe- 
bruary laſt and how long they ſtay'd there ? 

Chamberlain. There was fix Horſes. 

Mr At. Gen. Who brought them in. 

Chamberlain. They were ſent in by ſome Perſons 
in Mr Lews's Name. 

Mr At. Gen. Had you any Direction to take Care 
of them ? 


Chamb. Mr Lewis ſent in a Note to take Care of h 


them for a Night or two. 

Mr At. Gen. Who carried them away? 

Chamb. I cannot tell: Some People came to ſee 
'em that I never ſaw before, and they took care of 
them; I know not who they were, and I never 
ſaw them ſince. | 

Mr Ar. Gen. What Time was it that they came 
for them ? 

Chamberlain. It was about the Middle of the 


Mr At. Gen. What Month was it in? 

Chamb. I think it was much about the latter End 
of February, to the beſt of my Remembrance. 

Mr Ar. Gen. How long was it before the Plot 
was diſcover'd. 

Chamb. It was about a Week, or a ſmall Mat- 
ter, before the Plot was diſcoyer'd, to the beſt of 
my Knowledge. 


Mr. Att. Gen, How long ſtaid the Horſes there . 


at Somerſet- Houſe ? ff 1 
Chamb. Three of them ſtaid a Night or two; 
but the other three of them about a Matter of a 
Week or ten Days. 
Mr At. Gen. Who own'd thoſe Horſes ? 


Cham- 
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Chamberlain. They were ſent in, in Mr Lemiss 


Name; but Who own'd them I cannot tell in- 


deed. | ; | 
Mr Conyers. Then ſwear John Alen. (Which was 


done.) | 

Pray tell my Lords and the Jury, what you 
know concerning any Horſes about the Time of the 
Breaking out of the Plot. 3 
Mr Att. Cen. We mean in Samer ſet- Houſe Sta- 
ble. | 
Alen. There were ſeven Horſes came in. 

Mr Conyers. Who brought them ? 

Alen. There was Six in the firſt Place; one 
came in afterwards in the Evening. 

Mir Conyers. By whoſe Order were they brought 
there ? 

Alen. By Mr Lewis's Order. | 
Mr Ar. Gen. How long did they ſtay there ? 
Allen. Some of them ſtaid there ſeveral Days ; 

Three of them went away the next Day, as I 
thiak. | | | ; 

Mr Conyers. Do you remember about what time 
thoſe Horſes were brought thither ? DOES 

Allen. They were brought there, I believe, 
about ſeven or eight Days before the Plot broke 
out. 

Mr At. Gen. My Lord, We only call theſe Wit- 
neſſes to confirm the Teſtimony of the others, that 
there were ſach Horſes there at that time, and for 
the Preſent we reſt it here. 


TL. C. 5. Then, Gentlemen, what ſay you to it 


for the Priſoner? 

Sir B. Shower. If your Lordſhip pleaſe, we are 
of Council for the Priſoner ; and that which we 
are to inſiſt upon is this, which we fubmit to your 
Lordſhip's Judgment. In the firſt place, whether here 
be two Witneſſes againſt the Priſoner to prove 
this Treaſon according to the Statute of Faw. 6. 
which requires two Witneſſes in High- Treaſon, 
and lawful Ones ; but that in the firſt Place we 
ſay there are not two Witneſſes at all, at leaſt 
not to any Overt-AR that is laid in this Indictment. 
As to what Captain Porter ſays of what paſs'd 
between him and Durant, the Dialogue between 
them where Rookwood was preſent, we are in your 
Lordſhip's Direction; and we doubt not but the 
Jury will take it into their Conſideration, how 
far that affects the Priſoner ; that he ſhall not 
be concern'd in any Tranſaction between Mr Por- 
ter and any other Perſons; none of their Decla- 
rations, none of their treaſonable Practices, can 
be imputed to or affect him in any way whatſoe- 
ver. Now all that Captain Porter ſays of Mr 
Rookwood, is, that he was once at the Globe Ta- 
vern, and there was 2 Diſcourſe about- this Mat- 
ter; and then he tells your Lordſhip of a Dia- 
logue between him and Durant, and an Account 
of whet paſs'd between them ; but he does not 
ſay any Thing of Mr Ro9kwood being any Ways 
concern'd in the Matter, but only that he drop- 
ped this Expreſſion, It was a deſperate Adven- 
tare, .a dangerous Enterprize, and he ſeemed 
againſt it, but in the End he concluded with 
ſomething in Fench, which what they are, and 
what they mean, we muſt ſubmit to your Lord- 
ſhip and the Jury; 
. George Barclay ſaid he muſt have a Share in it, then 
Rookwood replied, There's an End of it. But 
there is not one Word of Agreement ſworn to 


There is but one Time more that Mr Porter ſwears 
to, about the Priſoner at the Bar, and that is, at 


The Tryal of 
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he interprets it, when Sir 
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his Lodgings in Little Rider. ſtreet; for as to the 
other Conſults, Mr Rookwood was not preſent there: 
It ſeems there was a Diſcourſe about the Affair, 
but that Nootwood ſaid nothing, but went away; 
there was not ſo much as the leaſt Intimation of 


an Agreement to any ſuch Deſign, or Approbation 


of what was agitated in the Company, and we 
inſiſt upon it as to this in Point of Law, that it 
amounts to no more than Miſpriſion of Treaſon at 
moſt. My Lord, 1 will not now contend about 
Notions, nor wi't I argue whether Confulting and 
Agreeing be Evidence of an Overt Act; 1 ſub- 
mit to your Lord ſnhip's Directions, not withſtand- 
ing the Variety and Difference of Opinions that 
have been. 

IL. C. J. Sir Bartholomew Shower, l know not what 
Variety of Opinions you mean; there have been 
ſome Diſcourſes in Pamphlets I agree, but it was 
always taken and held for Law, that Conſulting 
and Agreeing was an Overt-AR. 

Sir B. Shower, Here is no Evidence of any A- 
greement, 

L. C. J. Pray let us hear what you ſay to 


Sir B. Shower. It is not the being preſent where 
Traytors do conſult and conſpire the Death of 
the King, unleſs they actually agree; nor is it 


Evidence ſufficient to guide or prevail upon a 
| Jury's Conſcience, to affirm upan their Oaths, 
that fuch a one is guilty of High-Treafon, becauſe 


ſuch a one was there and ſaid nothing at all; for 
the not diſcovering afterwards, gor accuſing 1s no 
Evidence at all againſt Mr Rockwood. As to Mr 
Harris, he gives you an Account of a great deal 
that does not affect Mr Rookwood, neither all that 
paſt at St. Germains, nor in their Journey into 
England, for all that may be true, and yet the 
Priſoner no way concern'd in it. As to what he 
affirms of the Priſoner, we ſhall ſubmit it to 
your Conſideration: What it amounts to, and 
all that his Depoſition comes up to, is, That Mr 


Root wood complain'd that he was to obey impli- 


citly Sir George Barclay's Orders; and Harris 
gives an Account but of one particular Time that 
Mr Rookwood undertook or did agree to be con- 


cern'd in this Matter; it was but once, and 
that was, when he gave him the Note of thoſe . 


that were to go to Turnham- Green, and that he 
was to be his Ayd du Camp: And as to that, we 
ſhall give you an Account by Wirneſſes whom we 
ſhall call, that theſe two Witneſſes ought not to 
be believed as to what they have ſworn, tho” they 
do not come up to make two Witneſſes according 
to Law upon this Inditment: What they have 


ſaid as to this Man is not credible, tho' they may 


ſpeak true as to others; and no Doubt there was 
a barbarous Conſpiracy; it appears there was 
ſuch, beyond all Exception and Contradiction; 
and the Perſons that have been condemn'd as 


Conſpirators have acknowledg'd it: But, my 
Lord, that which is now before your Lordſhip 
and the Jury, is, to enquire whether the Priſoner | 


is concern'd in this Affair at all, and how far; 


and we hope the Jury will be of Opinion he is 


not concern'd. The Heinouſneſs of the Crime, 
and the Aggravations of it, being to be abhorred 
by all Mankind, we think ought not to ſway with 
the Jury, nor influence their Judgments to believe 


a Witneſs ever the ſ in ac 
that Mr Rookwood ſpoke, to ſhew his Conſent. ver the ſooner in accuſing any other 


Perſon; it ought rather to have a contrary Al- 
lay, for the greater the Crime is, and the farther 
off from having any tolerable Opinion in the 
World, 
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hey ought to expect the greater Proof; 
= — — — be preſum'd guilty of ſuch aa 
Act, without very ſufficient Evidence of it; and 
the greater the Crime, the Proof ought to be the 
more poſitive and undeniable: It 1s not their be- 
ing plainly poſitive that is ſuſſicient, but whether 
it is ſuch that is good in Law; and about that we 
are ſure your Lordſhip will give true Directions 
in point of Law: and whether the Witneſſes be 
credible or no, muſt be ſubmitted and left to the 
ury, after we have call'd ſome Witneſſes who 
will give you an Account of their Reputation. 

Mr Phipps. My Lord, we humbly inſiſt there are 
not two Witneſſes, ſuch as the Law requires, to 
prove the Charge upon this Indictment againſt the 
Priſoner : The two Overt-Acts that touch Mr 
Rookwood, are firſt Conſulting and Agreeing how 
to kill the King ; the other is the finding Arms 
and Horſes for that purpoſe : But as to this lat- 
ter, the finding Arms and Horſes, there is not 
one Evidence that comes up to it: And as to 
the former, the Conſultations, whether there be 
ſufficient Evidence that comes up to that, is very 
much a Queſtion with us: But we ſay, with Sub- 
miſſion, there are not two Witneſſes in that Caſe ; 
for Mr Porter ſays only what he was told by Sir 
George Barclay, that Sir George propoſed this 
Matter; but withal he tells you, that when Sir 
George Barclay propoſed it, and Mr Rookwood was 
inform'd what the Deſign was, he was ſo far 
from Conſpiring, Conſulting, or Agreeing to do 
it, that he ſaid it was a barbarous Act, and he re- 
coil'd at it. Then at laſt ſays Sir George Barclay, 
You muſt command a Party. | 

L. C. J. Well, and what ſaid Rookwood then? 

Mr Phipps. Porter ſays, he then ſaid, There's 
an End of it. Now, my Lord, what Evidence is 
this of a Conſultation and Agreement? And this 
is all that Porter ſays. 
fays, we are to conſider whether the Liſt given to 
him be an Overt-Act; and there the Point in 
Queſtion is, Whether that Liſt can be given in 
Evidence againſt Mr Rookwood, upon this late Act 
of Parliament, as an Overt-Act, it not being 
laid in the Indictment ? There is indeed an Overt- 
Act of a Lift laid in the Indictment, as given to 
Ganburne, but none as given to Mr Rookwood. 

L. C. J. Pray take the Evidence right: Pirſt, 
What will you make an Overt-At? What do 
you thiak when there is a Debate among divers 
Perſons about killing the King? 

Sir B. Shower. With Submiſſion that will be no 
Overt-Act, there be a Debate of ſuch a Mat- 
ter, tho” he be preſent. 

L. CJ. ve; but when there is a Conſult, and 
upon Debate a Reſolution is formed, and tho' he 
does at firſi diilike it, yet when he is told he 
muſt command a Party, he ſays he is content, or 


there's an Eud of it; What do you make of that? 


Sir B. Shower. He ſaid he did not like it, it 
was a barbarous deſperate Delign. - 

L. C. J. It's true, but when Sir George Barclay 
ſaid he ſhou'd command a Party, he acquieſced, 
and ſaid there was an End of it: There was a 
Diſcourſe about Cutting off the King, and that 
was agreed upon in the Company at that Time; 
an] tho? at firſt he did not like it, yet he might 
afterwards agree to it. x | 
Sir B. Shower. My Lord, that is it which we 
deny; we ſay there is no Proof of his Agreement 
to it. | 

L. C. J. Capt. Porter ſays, he did declare that 
he ſaid he look'd upon it as a defperate Deſign, 


Ambroſe Rood. 


As to what Mr Harris 
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ande verſe from being engag'd in it, but af- 
ter. did agree to it; Whether is not that 
ſuci: 43 Overt-AR, as is laid in the Inditment ? 
Sir 3. Shower. My Lord, We muſt beg Leave 
for the Priſoner in a Caſe of this Nature, that jt 
may be recolleted what the Evidence did ſay. 
Mr Porter did not take upon him to affirm that 
Mr Rookwood conſented to it, but only ſaid, There 
was an End of it. Now we muſt leave that to 
the Jury, what they can make of ſuch a doubtful 
Expreſſion. 

L. C. J. Call Mr Porter in again. | 

Mr Conyers. My Lord, the firft Meeting Mr 
Porter ſpeaks of, where the Priſoner Mr Rookwood 
was, Is at the Globe Tavern, where this Diſcourſe 
was; the next Meeting that he ſpeaks of, was on 
the Friday Night, before the firſt Saturday when 
the Buſineſs was to be done, and afterwards he 
met at Porters Lodgings, on Saturday Morning, 
in Ryder-ſtreet, 


Then Capt. Porter came in again. 


L. C. J. Hark ye, Mr Porter, the firſt Time 
that this Matter was propoſed, when Mr Ro:kwood 
was preſent, you ſay was at the Globe Tavern. 

Capt. Porter. Yes, my Lord, jt was. 

L. C. J. And you ſay he diſlik'q it, and did not 
care to be concern'd in it. 1 

Capt. Porter. Yes, my Lord, he did ſo. | 

J. C. J. Well, What ſaid Sir George Barclay? 

Capt. Porter. Sir George Barclay fad he ought 
to obey his Orders, for he had ſuch a Commiſſion 
for ſuch a Thing, and he drew out a Scheme how 
it was to be done; and when Sir George Barclay 
cold Mr Rookwood he ſhou'd command his Party, 
he replyed in French, | 

There's an End of it. | 

. C. J. This was at the Globe Tavern, Was it 
not? | 

Capt. Porter. Yes, my Lord, it was. 

Mr Att. Gen. Pray then, Capt. Porter, let me 
ask you another Queſtion, Was he afterwards 
with you at any other Meeting, and when and 
where? 2 

Capt. Porter. He was with me upon Saturday 
the 15th, at my Lodging in Little Rider: ſtreet, 
where was Sir George Barclay and others. 

Mr Art. Gen. What Diſcourſe happen'd then, 
pray? 1 | 

Capt. Porter. They did there difcourſe the 
whole Matter, and Sir George Barclay was not 
for going at that Time, becauſe there was ſo 
many People that went with the King ; that 
there wou'd not be a good Opportunity to ef- 
fect the Deſign: But I told him they wou'd go 
off after the' Hunting was over, and ſo it was 
agreed upon to go on with the Undertaking. 

Mr Att. Gen. Pray, at that Time did Mr Rook- 
wood pretend to diſlike the Affair, or refuſe to be 
any Way at all concern'd in it ? 

Capt. Porter. No, my Lord, I can't remember 
that he ſpoke one Word. 

L. C. J. Was Mr Rookwood there? 

Capt. Porter. Yes, there was Mr Rookwood, Sir 
George Barclay, and Mr Durant. | 

Mr Att. Gen. And had you Diſcourſe at that 
Time about this Buſineſs ? | 

Capt. Porter. Yes, my Lord, there was that 
Objection made of ſo many People going with 
the King, and I made that Anſwer that I tell 


you. 
: L. C. J. 
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L. C. J. Why then, ſuppoſe at the Globe Tavern, 
ſuch an Expreſſion had not dropt from the Pri- 
ſoner, but a Man is preſent at two Conſults that 


are held about the Death of the King, but ſays 


nothing either at the firſt or ſecond, What wou'd 


you make of that Caſe ? 


Sir B. Shower. My Lord, I confeſs this is a Caſe 
of a very barbarous Nature, of which I hope my 
Client will acquit himſelf: But I think we have 
the Authority of Parliament on our Side, that 
this does not amount to a Proof of Treaſon. It 
ſeems they lay a ſtreſs upon this, that Mr Rook- 
wood came to Captain Porters Lodgings on the 
Saturday Morning the 15th: But then take the 
Caſe as it is; for ought that does appear upon 
the Proof, he knows not upon what Account the 
Meeting is beforehand. I think that is the Caſe 
of my Lord Ruſſel, upon which the Reverſal of 
his Attainder went, that the Evidence came 
ſhort, and that it was but Miſpriſion; for the 
Evidence was, That he was preſent at the ſup- 
poſed Declaration's reading, but ſaid nothing at 
all to it. 

L. C. J. But I ſpeak of two Meetings; there 
was but one. | 

Sir B. Shower. My Lord, I do not know whether 
there were two Meetings or one then : But this is 
the Ground we go upon, there ought to be two 
Witneſſes: And if there be two Meetings upon 
ſuch a Deſign, the ſecond may be is accidental, 
and it does not appear to be a deſign'd Meet- 
ing ; and there was no Appointment of Mr Rook- 


wood to be there, nor any Negotiation by way of 


Meſſage or otherwiſe, to that Purpoſe. Is this, 
my Lord, an Overt-Act? Suppoſe a Mar be pre- 
ſent at a Conſult about treaſonable Practices, and 
he uſes Words that are indifferent ; it is true, in 
the Caſe of a Wager it amounts to an Aſſent, but 
it hardly will come to that when People meet by 
Accident, or for they don't know what. 

L. C. J. How is this by Accident? 

Sir B. Shower. It does not appear that it was 
by Deſign or Appointment. | 

L. C. J. They were Acquaintance. | 

Sir B. Shower, He had no Acquaintance with 
him but in Sir George Barclay's Company. 

L. C. J. But beſides, there was an expreſs Con- 
ſent at the Globe Tavern, when Rookwood ſaid there 
is an End of it. 

Sir B. Shower. That is as much as to ſay, 1 will 
not do it, I will not go with you: 

Mr Sol. Gen. Sir G. Barclay was the Perſon whom 
they were to obey ; and Harris tells you he told 
them what they were to do, and ſix Horſes were 
firſt plac'd, and three of them afterwards re- 
moy'd. 

Sir B. Shower. That won't affect him what Sir 
George Barclay ſaid, any more than Lewis's appoint- 
ing of the Horſes. 

L. C. 7. Then here is another Thing, Why 
did he give a Liſt to Mr Harris? the Liſt that 
was given had Mr Rookwood's Name a Top, as 
he was to command the Party, and there was 
Harris's Name and Hare's Name as of his Party; 
that is, their feign'd Names : Mr Rookwood's feign- 
ed Name was Roberts that was at Top, and they 
were to go to Turnham-Green, and Rookwood told 
Harris, he ſhould be his Aid du Camp. 

Sir B. Shower. My Lord, for that I think we 


have a Point of Law, that we apprehend will turn 


off all that Evidence, and ſure we may take that 
Exception now: The Words of the Act are, That 
no Evidence ſhall be given of any Overt - Act that 


The Tryal of 
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is not expreſsly laid in the Indictment. Now 
cannot I ſhew upon this Indictment, that there is 


no Overt Act in ſuch a poſitive direct Manner as 
they now urge about this Liſt. Will not that ſa- 


tisfy your Lordſhip's Judgment to ſet aſide all this 


Evidence? To make the Indictment good for 
Treaſon, there ought to be a Compaſſing of the 
Death of the King laid, and an Overt Act laid 
declaring that Compaſling ; but no Evidence is to 
be given of any Overt-Act that is not laid in the 
Indictment. : : 
L. C. 7. You are not to take Exceptions to the 
Indictment now, but only to the Evidence. 
Sir B. Shower. I have this one Exception more; 
there is never a Quodque, nor a Juratores ulterius 


pre ſent ant. 
I. C. J. There does not need; but that is a Fault, 


if any, in the Iadictment, and is not to be ſtirr'd 


now. 


the Jury, then there is no Overt Act alledged: 
And if there be no Overt Act alledged, or no 
ſuch Overt Act, then we are within the Words 
of the Act, That no Evidence ſhall be given of 
any ſuch Overt Act but what is alledg'd ; and 
it is, if not expreſsly alledg'd, as if it were not 
alledg'd at all : Now here it is very looſe, & 
tidem * Knightley, and ſo it goes on with 
the reſt, did ſo and ſo. There is a Preſentment 
at firſt, that they did compaſs and imagine the 
Death of the King; and then the Indictment comes 


farther, and ſays, that Forty Men ſhould do this 


Buſineſs, and of thoſe Forty theſe four ſhould be 
ſome; and then the idem bought Horſes and 
Arms, and ſo it muſt go to the laſt Antecedent, 
and then there is no expreſs alledging of any Overt 
AR, and then it is as if no Overt Act at all was 
alledg'd. 

L. C. J. This Exception is not to the Evi- 
dence, but to the Indictment : It begins, Ju- 
ratores preſentant quod; Does not that relate to all? 

Sir B. Shower, No, my Lord; and I can tell you 
a Reaſon why not: If it be not ſo well alledg'd 
as it ſhould be, it is in an Indictment as if it 
were never alledg'd at all; and ſo within the 
Words of the Act of Parliament this is not an 
Overt Act alledg'd, and therefore they cannot give 
Evidence upon it. | 

Mr Sol. Gen. Truly, my Lord, I can't imagine 
what they are doing, they are moving in Arreſt 
of Judgment before a Verdict given: They ſay 
the Overt Act is not expreſsly laid; Is that an 
Exception to the Evidence, or to the Indict- 
ment? 

Sir B. Shower. If my Lord will pleaſe to give us 
the Liberty, we would ſhew there can be no Ver- 
dict given upon this Inditment. 

L. C. J. Certainly this is an irregular Proceed- 
ing; this is not a Time of Exception to the Judg- 
ment. 

Mr Phipps. Then, my Lord, we are in your 


Judgment, as to the Proof that has been given: 


If a Man be preſent at a Meeting of ſeveral Per- 
ſons, and there is a treaſonable Debate about Kil- 
ling the King, and this Man is only preſent, but 
neither aſſents, nor makes the Propoſal how it ſhall 
be done, whether the bare being ſilent, and ſaying 
nothing, is ſuch an Overt Act as ſhall convict a Man 
of Treaſon. 

L. C. J. I tell you, Conſenting to a traiterous 
Deſign is an Overt Act of High Treaſon, if that 
Conſent be made to appear by good Proof: Now 
the Queſtion is, What is a good Proof _— 

| : ence 


Sir B. Shower. If there be not a Preſentment by | 
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dence of this Conſent ? A Man is two or three 


Times at a treaſonable Conſult for Killing the 


; hough perhaps at the firſt he did 
King, the * he did know that the 
Meeting was for ſuch a Deſign, (ſuppoſe for the 
purpoſe there was but two Meetings) and at the 
ſecond it is determined to go on with the Deſign; 
Is not that an Overt AQ, tho” it cannot be pro- 
ved that the Priſoner ſaid any Thing? 

Mr Phipps. If the firſt Meeting is not a Conſent, 
or an Overt Act, neither will a ſecond or a. third 
be, if there was no more done than at the firſt, 
but they are like ſo many Cyphers without a Fi- 


88 C. J. The firſt Meeting poſſibly might be ac- 
cidental, he might not know what it was for, 
though that: will go a great Way if he does not 
diſſent or diſcover ; but then he meets again with 
the fame Company, knowing what they had in 
Deſign 3 Does not that prove a Conſent ? . That 
was the Caſe of Sir Everard Digby in the Powder 
Plot. | 5 

Mr Phipps. But where it may be uncertain, my 
Lord, whether it were with a good Deſign, or 
a bad Deſign, that he met with that Company, 
it ought to be taken moſt favourably for the Pri- 
ſoner : This Man might be preſent in Order to a 
Diſcovery. ; ; p 

L. C. F. But beſides, that is not this Caſe; you 
are mooting upon Points that are not in the Caſe. 
When Mr Harris came to Mr Rookwood, and find- 
ing them in ſome Diſorder, and being inquiſitive 
what was the Occaſion, he was ſeat to Counter; and 
when he diſcovered what they were to go about, 
he afterwards meeting Mr Rookwood, ſays to him, 
Are we ſent over to murder the Prince of Orange ? 
ſays Rookwood, if I had known of this Deſign be- 
fore I came from France, I would have begg'd the 
King's, that is, King James's Pardon, and deſir'd 
to have been excuſed. Hereby he expreſſes his 
Knowledge of the Deſign, and what he was to 
do; and though he diſliked, yet would obey Or- 
ders. 

Mr Phipps. There is no Doubt, my Lord, but he 
knew of it; but whether your Lordſhip will con- 
ſtrue his Silence as a Conſent, in Treaſon, is the 


L. C. J. A Man is at frequent Conſults about 
Killing the King, and does not reveal it, it is a 
great Evidence of his Conſent. : : 

Mr Phipps. But it is not prov'd that he did actu- 
ally conſent to it. 5 1 

Mr Soll. Gen. My Lord, we muſt ſubmit it to 
your Lordſhip, whether this is not totally impro- 
per and irregular at this Time; they are arguing 
how far the Evidence is to be beliey'd, before the 
Time proper for ſuch an Argument comes. 

Mr Att. Gen. If they will call their Witneſſes, 
let them; or if they ſay they have none, then 
they may make their Obſervations upon the Evi- 


I | dence; butelſe we deſire we may be kept to the 


uſual Method of Proccedings. 

Mr Phipps. With Submiſſion, we thought it fit 
to know the Opinion of the Court firſt, if there 
be two Witneſſes againſt the Priſoners ; for if 
there be not two Witneſſes, as the Law requires, 
we need not trouble the Court with our Evi- 
dence. | 

Sir B. Shower, Then, my Lord, we muſt deſire 
that the Record may be read of Captain Porter's 
Conviction of Manſlaughter ; a Man that has been 
guilty of doing ſuch an Ac, feloniouſſy, maliciouily; 

Vol. IV. 


1696. Ambroſe Rookwood. 0 9 


and voluntarily, as that is, ſure is flot a competent 
Witneſs, 

Cl, of Ar. It has been read already. 

Mr At. Gen. I thought we had been over that Ob- 
jection before. 

Sir B. Shower, We think it is proper for us to 
move it now again; for though it is no Objection 
to his being a legal Witneſs, yet we hope it will 
influence Nis Reputation as to his Credit; for 
he that has been guilty of killing a Man in ſuch 
a Manner as the Indictment lays it, will find but 
little Credit, we hope, with a Jury of Country- 
men. But ſince it has been read, and your Lord- 
ſhip and the Jury have taken notice of it, we will 
call ſome other Witneſſes as to Mr Porter's Re- 
putation and Behaviour, we think they will prove 
Things as bad as an Attainder. I ſhall not open 
them to your Lordſhip, but beg Leave to call our 
Witneſſes, who will acquaint you what they have 
to ſay. 

Mr At. Gen. Certainly, my Lord, you will not 
think fit to let them do ſo. I deſire they would 
not uſher in any Thing of Evidence without ac- 


quainting the Court what they call them for: 


For that were the Way to let them in to call Wit- 
neſſes to Things that are not proper. 

L. C. J. Nay, without doubt it is not regu- 
lar to produce any Evidence, without opening 
It. 

Mr At. Gen. For if it be for any Crime that 
a Man may be preſented for, and there is no Con- 
viction; I think that ought not to be given in 
Evidence to take away a Witneſs's Credit: If 
it be only to his general Reputation and Beha- 
viour, ſo far they may go, and we can't oppoſe 
it. Therefore I deſire Sir Bartholomew Shower will 
open to the Court of what Nature his Eyi- 
dence is. | 

Sir B. Shower. Well, I will tell you then what ! 
call them to. | 

L. C. J. You muſt tell us what you call them 
to 


Sir B. Shower. Why then, my Lord, if Robbing 


upon the High-way, if Clipping, if Converſing 
I 


with Clippers, if Fornication, if Buggery, if any 
of theſe Irregularities, will take off the Credit of 
a Man, I have Inſtructions in my Brief, of Evi- 
dence of Crimes of this Nature, and to this 
Purpoſe againſt Mr Porter; and we hope that by 
Law, a Priſoner ſtanding for his Life is at Liber- 
ty to give an Account of the Actions and Beha- 
viour of the Witneſſes againſt him. I know the 
Objection that Mr Attorney makes, a Witneſs does 
not come prepar'd to vindicate and give an Ac- 
count of every Aion ot his Life, and it is not 
commonly allowed to give Evidence of particular 
Actions; but if thoſe Actions be repeated, and a 
Man lives in the Practice of them, and this Pra- 
ctice is continued for ſeveral Years, and this be 
made out by Evidence; we hope no Jury that 
have any Conſcience, will upon their Oaths give 
any Credit to the Evidence of a Perſon againſt 
whom ſuch a Teſtimony is given. 

Mr Phipps. Weare ſpeaking only, my Lord, to 
the Credit of Mr Porter, and if we can ſhew by 
Evidence that he is ſo ill a Man as to be guilty 
of thoſe Crimes that we have open'd, according 
to the Inſtructions in our Brief; we hope the Jury 
will not think him fit to be a good Evidence againſt 
us in this Matter. | 

L. C. J. What ſay you to this, Mr Attorney? 
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Mr Att. Gen. My Lord, they themſelves know, 
that this Sort of Evidence never was admitted in 
any Caſe, nor can be, for it muſt tend to the 
Overthrow of all Juſtice and legal Proceedings; 
for inſtead of trying the Priſoner at the Bar, they 
would try Mr Porter. It has been always deny d 
where is comes to a particular Crime that a Man 
may be proſecuted for, and this it ſeems is not 
one Crime or two, but ſo many and ſo long conti- 
nued as they ſay, and ſo often practis'd, that here 
are the whole Actions of a Man's Life to be ript 
up, which they can never ſhew any Precedent 
when it was permitted, becauſe a Man has no Op- 
portunity to defend himſelf. Any Man in the 
World may by this Means be wounded 1n his Re- 
putation, and Crimes laid to his Charge that he 


never thought of, and he can have no Opportu- 


nity of giving an Anſwer to it, becauſe he never 
imagined there would be any ſuch Objection : It 
is Killing a Man in his good Name by a Side-wound, 
againſt which he has no Protection or Defence. My 
Lord, this muſt tend to the preyenting all Man- 
ner of Juſtice ; it is againſt all common Senſe or 
Reaſon, and it never was offer'd at by any Law- 
ver before, as | believe, at leaſtwiſe never ſo open- 
ly ; and therefore 1 wonder that theſe Gentlemen 
ſhould do it, who acknowledge, at leaſt one of 
them did, that as often as it has been offer'd it 
has been over-rul'd ; and 1 know not for what End 
it is now offer'd, but to make a Noiſe in the Court: 
They know that it is irregular as much as any thing 
that could be offer'd. 

Mr Soll. Gen. Indeed, my Lord, if the Priſoner 
at the Bar had offer'd this Matter, it had been 
excuſable; but, that Gentlemen of the long Robe, 
and who are ſo well acquainted with the Practice 
of the Courts of Law, ſhould pretend to do ſuch 
a Thing, is unaccountable. There was ſomewhat 
like this that was offered at Mancheſter, but that 
was by the Priſoner, to prove that one Lunt who 
was a Witneſs had two Wives, and they brought 
a Copy of an Indictment upon which there was 
no Proceſs; after that they endeavour'd to prove 
him guilty of ſeveral Robberies ; but all that Sort 
of Evidence was refus'd. I only give them this 
Inſtance to ſhew, that where the Priſoner has at- 
tempted it, it has been always rejected; and I 
am ſure they cannot ſhew me that ever it was 
allowed, even to the Priſoner himſelf to give any 
Thing of this Kind in Evidence; and this ] mult 
ſay, they can never ſhew me any one particular 
Inſtance, when Council ever endeavoured to do 
it, before this Time. 

Sir B. Shower. My Lord, I mentioned the par- 
ticular Crimes, the Faults which I had in my In- 
ſtructions to object againſt the Credit of the Teſti- 
mony of Cap. Porter, in Anſwer to Mr. Attorney's 
Deſire, that I would open the Particulars of the 
Evidence, that I would call my Witneſſes to the 
Truth of it; I was loth to repeat the Words, I 
think the Things themſelves ſo abominable ; but 
we concelve with Submiſſion, we may be admitted 
in this Caſe to offer what we have offered. Sup- 
poſe a Man be a common, lewd, diſorderly Fel- 
low, one that frequently ſwears to Falſehood for 
his Life: We know it is a common Rule in Point 
of Evidence, that againſt a Witneſs you ſhall on- 
ly give an Account of his Character at large, of 
his general Converſation ; but that general Con- 
verſation ariſes from particular Actions, and if 
the Witneſſes give you an Account of ſuch diſor- 
derly Actions repeated, we hope that will go to 
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8 Wills 
his Diſcredit, which is that we now are lahourir 
for, and ſubmit it to your Lordſhip's Opinion whe: 
ther we may not do it. 


L. C. J. Look ye, you may bring Witneſſes tg 
give an Account of the general Tenour of his Con. 


ver ſat ion, but you don't think ſure that we will try 


now at this Time, whether he be guilty of Roh. 
bery or Buggery. 


Sir B. Shower. My Lord, we will give you an Ac. 


count that he uſed to have a private Lodging, and 
come in with his Horſe tir'd, and ſeveral other ſuch, 
Things, as that he us'd to go out in Diſguiſes, and 
the like. | 

Mr Phipps. My Lord, I cannot imagine why a 
Man that has been — of any ſuch Crimes, and 
is not taken, ſhoul 
Man that has been taken and puniſh'd. 

L. C. J. What is that you ſay Mr Phipps ? 

Mr Phipps. My Lord, I fay tis the Crime that 
renders a Man infamous, and I do not know why ; 
Man that has had the good Fortune not to be taken 
and puniſhed for great Crimes by him committed 
ſhould be in a better Condition as to the Credit of 
his Teſtimony, than one that is taken and under. 
goes the Puniſhment of the Law. 

Mr Soll. Gen. Mr Charnock urg'd that as far as it 
would go, but we are oblig'd, it ſeems, to hear 
Things that have been over-ruled over and over; 
but 1 deſire to know of them, whether they can 
ſhew he has been guilty of a greater Crime than 
he has confeſt himſelf guilty of in Court, 1 mean 
of the intended Aſſaſſination. 

Mr Phipps. No, we agree we can't, but pray let 
us prove him guilty of as many Crimes as we 
Can. | 

Mr Sol. Gen. But, my Lord, I hope you'll keep 
them to the general Queſtion of the common ordi- 
nary Tenour of his Converſation. | 

Sir B. Shower. Call Mr Oldfield, Mr Nicholas, Mr 
Milford, Black Will. | 


(My Milford appeared ) 


Her. Lay your Hand on the Book. The Evi- 
dence that you ſhall give on behalf of the Priſo- 
ner at the Bar, ſhall be the Truth, the whole 
erg, and nothing but the Truth: So help you 

od | 

Sir B. Shower. Pray will you give my Lord and 
the Jury an Account whether you know Capt. Por- 
ter, and how long you have known him. | 

Milford. I have known him about Four Years. 

Sir B. Shower, What Reputation is he of. 

1 ag 1 never knew any Hurt by him in my 
ife. 

Sir B. Shower. Pray what is your Name? 

Milf. Frederick Milford. 

Sir B. Shower. But the Name in my Brief is John 
Milford, that is my Man. | 

L. C. J. But you ſee this Man knows him. 

Sir B. Shower. Call Mr Oldfield. 


(Which was done, and he appear d accordingly.) 


Mr Phipps. Do you know Capt. Porter? 

Oldfield. Yes I do. 

Mr Phipps. How long have you known him ? 

Old. I believe about Twenty Years. 

Mr Phipps. Pray will you give my Lord and 
the Jury an Account of his Life and Converſa- 
tion. | 
Oldfield. I can ſay nothing, he was always civil 
in my Company, but he was lewd in his Diſ- 
courſe. | 

Sir 
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Sir B. Shower. What do you mean by being lewd 


in his Diſcourſe? 


Oldfield. Why he would be talking very extra- 
oy 5 R What do you mean in talking, was it 
of what he had done himſelf, Sir ? 

Oldfield. No otherwiſe than that he had whor'd, 


hoſe Kind of Things. : 
5 B. Shower: What other Things beſide Who⸗ 


? 
wy, 71 I know no other Part of it. 
Sir B. Sh. Where is Edward Bowchey ? 
(He did not appear.) 


Mr Phipps. Call William O Bryan. 
| (He did not appear.) 


Sir B. Shower. Where is Mr Page and Mr Hardi. 
man ? 


(None of them appeared.) 
cher. There is not a Man of them here, 


r. 
" Sir B. SHower. Mr Webber, Do you know where 
they are, for the Court ſtays for them. 
Mr Webber. Indeed I do not, they were ſum- 
mon'd to be here. 
Sir B. Shower. Where is black Wl? 
Cryer. Black Will. 
( He appear'd, and was a Moor.) 
L. C. J. Ask him if he be a Chriſtian. 
Oyer. I have ask'd him, and he ſays he is a Chri- 
ſtian. 
(Then he was ſworn.) 


L. C. J. Well, what do you ask him? 

Ruoſ mood. Will, Pray give an Account of your 
Maſter, and of his Life and Converſation. 

Mr Phipps. You are ſworn to tell the Truth, 
Sweet-heart. 

Vill. I ſerved him almoſt Eight Years, and 


he has been a very good Maſter to me, my 


Lord. 
* B. SH. What do you know him to be guilty 
* 

Will. Nothing at all. | 

Sir B, Sh. 1 believe they have put in theſe Men 
to confirm his Repntation. 

L. C. J. Indeed, I think the King's Council ſhould 
have called theſe Witneſſes, if there had been Oc- 
caſion. . | 

Sir B. Shower. We ſubmit ir to your DireRion, 
how far this Evidence will affect him; there is no- 
thing faid, as we 8 that will amount to 
Treaſon ; If the Priſoner has a Mind to ſay an 
Thing himſelf, we hope your Lordſhip will ieall 
to hear him. | 

L. C. J. Ay, if he will, let him. | | 

Rookwood. My Lord, Mr Porter does not ſay, that 


> I conſented to command a Party. 


L. C. . ls that all you have to ſay ? Then, Gen- 
tlemen, will you ſum up? 

Mr Conyers. My Lord, we are agreed, we ſubmit 
to the Court on both Sides. 

L. C. J. Then Gentlemen of the jury, the Pri 
ſoner at the Bar, Mr Rookwood is Indicted for High 
Freaſon, in Compaſſing, Imagining, and Intend- 
ing the Death and Deſtruction of the King, by a 
moſt barbarous and wicked Aſfiſſination; yon 
have had an Accaunt of this Defign from Two 
Witneſſes that have been produced, the One is 
Captain Porter, and the Other is Mr Harris, 
who ſwear they were both concerned as Actors 
in it. | 
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Captain Porter tells ydu, about the latter End 
of January or the Beginning of February laſt, Sit 
George Barilay came over into England from 
France; and there was a formed Deſign to mur- 
der the King; and after ſeveral Meetings and 
Conferences among the Conſpirators, they came 


to a Reſolution that he ſhould he Aſſaſſinated; 


but which way to effect it, admitted of a Diſ- 
pw among them, for the King, as you have 
eard, going frequently, ahout once a Week a 
Hunting, on the other ſide the Water near 
Richmond, the Deſign was firſt to Aſſaſſinate 
him at Richmond Park, or thereabouts, as he 
teturned from Hunting; and Prepatation was 
made accordingly ; but that not being ſo fully 
agreed upon, the Conveniency of the Place 
held ſtill ſome Debate; for ſome were of Opini- 
on, that it was better to make the Attempt on 
this ſide the Water, than on the other ; there- 
fore as Mr. Porter tells you, to determine that 
Difficulty, there were ſeveral Men ſent, whereof 
he was one, Knightley another, and Xing a Third, 
to View the Ground on both ſides the Water, 
and to make theit Report; the Ground being 
View'd and the Report made to ſome of their 
Accomplices, who to receive it met at the 
Nagg's- Head in Covent-Garden, which was about 
the Tenth or Twelfth of February laſt ; it was 
then agreed, that the King and his Guards 
ſhould be attack'd on this fide the Water about 
Turnham- Green. | 

Mr. Porter has told you; that at ſeyeral Meet- 
ings for the carrying on this Deſign, the Priſo- 
ner Mr. Rookwood was preſent, more particularly 


at the Globe-Tavern in Hatton-Garden, where 


were alſo Sir George Barclay; Mr. Charnock, Sir 
Wiliam Parkyns, himſelf, and others, and there 
they did enter into a Conſult how they might 
Aſſaſſinate the King; and it being propoſed, 
Mr. Rookwood did not like it, as Mr. Porter ſays, 
but ſaid it was a deſperate Attempt, and there- 
upon Sir George Barclay pulled out a Scheme that 
he had and ſhew'd it at that Time to Mr. Rooks 
wood, and ſaid you are ſent over from France and 
are to Obey my Ordets, and you are to com- 
mand a Party, and then Mr. Rookwood made an 
Anſwer in Freach, there's an End of it, whicb, 
as he ſays, Imports a Conſent: 

Then at another Time, which was the Satur- 
day Morning the 13th of February, they met at 
Captain Porter's Lodging; and there was a Diſ- 
courſe about 8 to put the Deſign in Ex- 
ecution, and one Durant, one of the Men that 
was to watch the King and the Guards going 
out at Kenſington, came in, and the Queſtion was, 
whether they ſhould go that Day upon the De- 
ſign; they had Diſcourſe about it, and Mr. Rook- 
wood the Priſoner was there preſent, and there 
did not appear any Diſſent in him to the Pro- 
ſecution 15 the Deſign, but it ſeems it was rea- 
dily agreed among them, to purſue it accord- 
ing to the former Determination. 

Then the next Witneſs that is produc'd is 
Mr. Harris, who gives you a large Account of 
the Beginning of his Knowledge, and of his being 
concern'd in this Matter; he tells you he was in 
France, and at the Court of St. Germains, where 
the late King then was, and that he ſpoke with 
him, and where was alſo Colonel Parker, and 
King James took Notice of him and of his faith- 
ful Service; and told him, he always deſigned 
him a Kindneſs, and then had Opportunity of 
doipg it, and ſaid he would ſend him over into 
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Exgland, where he ſhould be ſabſiſted, and di- 
rected him to obey the Orders of Sir George Bar- 
clay, and there being one Hare by, who was to 
come over with him, King James gave them both 
Names of Diſguize, which they were to go by in 
England, and, 2s it ſeems, others that came over 
did alſo aſſume, for Mr. Rookwood went by the 
Name of Roberts, Harris was to go by the Name 
of Fenkins, and Hare by the Name of Guzney 
they were directed to apply themſelves to Sir 
George Barclay, and had Directions how they 
ſhould find him, which were to go into Covent- 
Garden in the Evening, upon a Monday or a Turf 
day, and if they ſaw a Perſon that had a white 
Handkerchief hanging out of his Pocket, they 
were to take Notice of him to be Sir George Bar- 
clay, and they had Ten Lewis d'Ores a- piece for 
their Journey's to carry them off, and you have 
heard from whom they had them; and they were 
told, that if at Calais they were kept longer than 
they expected, whereby their Money was ſpent, 
Care was taken that they ſhould be ſupplicd from 
the Governor of Calais, the Preſident there; and 
it ſeems Mr. Harris and Mr. Hare went together 
to Calais, and lay a conſiderable Time for want 


of a Wind, whereby their Money fell ſhort of 


defraying their Expences, but they were after- 
wards ſupplied by the Governor of Calais, ac- 
cording as was promiſed at St. Germains. 
Gentlemen, he tells you, that after they came 
into England, the firſt Time they went to ſeek 
Sir George Barclay, was upon the Monday Night, 
but they did not find him at that Time, but af- 
terwards they met with him, and Mr. Harris had 
Subſiſtence- Money from him, according to King 
Fames's Promiſe, which was at the Rate of 55. 
a Day when he had no Horſe, and afterwards 


when he had a Horſe at 63. a Day; this is the 


Account he gives you how he came over, and 
of his Journey and meeting with Sir George 
Barclay. 

And now he comes to ſpeak particularly con- 
cerning the Priſoner at the Rar, Mr. Roo moo. 
He tells you that on Saturday Morning the 15th 
of . February, the firſt Day when this Aſſaſſination 

was «leſigned to be committed, he went to the 
Lodging of one Burk,, where Mr Rookwood was, 
with others, and he found them all in great Diſ- 
order; and thereupon he ask'd them, What was 
the Matter, and what they were going to do ? 
And Rookwood bid him go to one Counter, and 
he ſhould know of him what was the Matter: 
Accordingly he went to his Lodging, and Coun- 
tcr told him and thoſe who were with him, That 


they muſt get ready to go to Turnham-Green ; 


and at the ſame Time and Place he met with Sir 
George Barclay, and after ſome Diſcourſe of At- 
racking the Coach, Sir George Barclay at the firſt 
ſaid, They were his Janizaries; and afterwards 
going out, he came in again and ſaid, They were 
Men of Honour, and that they were to go abroad 
to attack the Prince of Orange. 

The next Day, or a little Time after, Mr Har- 
ris met with Mr Rookwood, and enters into Dil- 
cou: ſe with him to this Effect: What! are we 
ſent over to murder the Prince of Orange? It is 
a ſtrange Sort of Employment: (for it * they 
were not informed in France what they were to 
do here, but they were to put themſelves under 
the Conduct of Sir George Barclay, and obey his 
Orders.) Mr Rockwood ſaid, He was afraid the 


Thing was ſo, and that they were drawn in; but 
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ſaid, If he had known of the Deſign beforc-hang 
he would not have come over but have begg'd the 
King's Pardon. Which ſhews not only his Know. 
ledge of the Deſign, but his being engaged in the 
Proſecution of it. | „ 

And then, Gentlemen, you are told further, 
That upon the Going out upon Saturday the 22d, 
which was the ſecond Time it was to have been 
put in Execution, there was a Liſt of Men that 
Mr Rookwood gave to Mr Harris of ſeveral Names 
that he has mentioned to you; he ſays, Mr Rook. 
wood's Name was at the Top, as one that was to 
command the Party, and the Name he weat by 
was Roberts; and there was Harris's Counterfeit 
Name, which was Jenkins; and Hare's Counter. 
feit Name, which was Guinea; and they were to 
make ready to go to Turnham - Green. He told him, 
There was the Liſt, and that he and Harris was to 
be of his Party, that he was to attack the Prince 
of Orange, and that Mr Harris ſhould be his Aid. 
du-Camp. | . | 

Gentlemen, I forgot to tell you, That between 
the firſt Saturday and the ſecond, Mr Harris, Mr 
Rookwood,, and Mr Lowick, walking in Red- Lion 
Fields, and there in Diſcourſe among themſelves, 
Mr Harris and Mr Rookwood did expreſs them. 
ſelves to be much concerned that they were to 
be imployed upon ſuch a Deſign as this was, 
which they owned to be very barbarous; but 
Mr Rookwood and Lowick ſaid, They were under 
Command, and muſt obey Orders, tho* Mr Rook- 
wood did not like the Deſign they were engaged 
in. 

Gentlemen, they have told you of Horſes that 
wer? placed at Somerſer-houſe in a Stable there, 
under the Care of Mr Lewis my Lord Feverſham's 
Gentleman of the Horſe, about fix or ſeven Hor- 
ſes, and thoſe ſix Horſes that were there at that 
Time were afterwards taken away; but that is 
only a Circumſtance. 

So that, Gentlemen, this is now the Sum and 
Subſtance of this Evidence that has been given 
you as far as it relates to the Priſoner ; his 
Council in his Defence have inſiſted upon ſeveral 
Things; in the firſt Place, tho? it was laſt men- 
tioned in Time, yet it ought to have the firſt 
Conſideration ; The Council for the Priſoner have 
endeavoured to take off the Credit of Mr Porter, 
and have opened indeed very great Crimes that 
he ſhould be guilty of, which muſt render him 
a Perſon not to be believed, but they have not 
proved any Thing; no Witneſs that they have 
called againſt Mr Porter ſays the leaſt againſt 
him to invalidate his Teſtimony, or to induce 
you to disbelieve what he has aid. 

Then they ſay in Point of Law, There is no 
Overt-Act proved of any Deſign againſt the 
King's Life that affects Mr Rookwood ; now that 
Matter you are to conſider of, Whether or no 
it does appear by the Teſtimony of two Wit- 
neſles, that Mr Rookwood was concerned in this 
Deſign of Aſſaſſinating the King; Capt. Porter 
is politive that he was at the Conſult at the 
Globe Tavern, where it was propoſed, debated, 
and reſolved upon; but Mr Rookwood ſays, he 
did diſlike it; fo ſays Captain Porter, he did not 
approve of it at the firſt upon his being acquaint- 
ed with it; but being ſeat over to obey the Or- 


ders of Sir George Barclay, and Sir George Barclay 


producing a Scheme ready drawn, whereia he 
was to command the Party, telling him, That 


he muſt obey Orders, You hear what he ſaid, 
| and 
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and the Anſwer he return'd in Frenth, There's 

End of it; Whether that does not amount to 
* Conſent and Agreement to be engaged in this 
Deſign, is left to your Conſideration, for if it 
do, It is plainly an W : 
Then, Gentlemen, you hear further that Harris 


was told by Mr Rookwood, that he ſhould be of his 


and be his hd du Camp, and go to Turn- 
te, N to attock rhe Prince of Orange, and he 
had a Liſt of Men given him by Rookwood, and was 
jected to get the 5 ready. ; | 

Rookwood. That was not in the Indictment, _ 

L. C J. But you were at that Meeting, which 
laid in the Indictment. { : 

Zookw. My Lord, that Lift is not in the Indict- 
ment; the Liſt in the Indictment refers to Mr 

urn. 
ys” F, No, but that is an Evidence of your 
being in the Deſign; I hope that Liſt of Men 
will be ſome Evidence of the Conſent and Agree- 
ment that Mr Rookwood was to command a Party. 

Sir B. Shower. With Submiſſion, my Lord, the 
Words of the Act ſeems otherwiſe, and that no 
Overt Act ſhould be given in Evidence, that is not 
expreſsly alledged. 

IL. C. J. But cannot there be one Act, that may 
be Proof of another Act which is alledged. 

Sir B. Shower. Then there is no Advantage of 
this Law; for my Lord, the End of the Act was, 
That they ſhould know the particular Crimes that 
they were to anſwer to. 

L. C. J. That could never be the End of the 
Law, that all particular Facts that are but Eyvi- 
dence of the Facts alledged ſhould be ſet forth in 
the Indiament, it was ſufficient before the Act, 
to alledge any Overt Act, and any other Overt 
Ad, though not alledged, and had no Rela- 
tion to the Overt Act that was alledged, yet if 
it were to the ſame Sort of Treaſon, might be gi- 
ven in Evidence. | | 

Sir B. Shower. The Law fays, ye ſhall not give 
Evidence of any Overt Act that is not expreſsly 
mentioned. 

L. C. J. It is not urged as an Overt Ac, but as 
Evidence of an Overt Act that is alledged; for 
Inſtance, the Overt AA alledged, is, That they did 
meet and conſult, ſhall not they give in Evidence 
what was ſaid and done at thoſe Meetings, tho? 
not alledged ? Sir George Barclay produced a 
Scheme at the Globe Tavern, ſhall not the pro- 
ducing of that Scheme be given in Evidence, if 
it may, why not the giving the Liſt to Harris? 

Mr Phipps. My Lord, it is plain it was Mr At- 
torney's Opinion, it could not be given in Evidence, 
unleſs it was alledged in the lndictment; becauſe 
he has particularly alledged the Liſt in Cyanburn's 
Caſe, in this very Indictment. ; 

Mr Sol. Gen. I know not what thoſe Gentlemen 
mean by this Sort of Practice; certainly there 
never were ſo many Irregularities committed 
in any Trial as in this, and now particularly 
to break in upon the Court in the midſt of the 
Charge. Es 

L. C. J. Nay, nay, if there be any Miſtake, let 
us hear them, that it may be rectiſied. | 

L. C. J. Treby. I think we ſhould receive them, 
to try if they can make it out. But the Objection 
I do not very well underſtand yet; for, as I take 
the Matter to ſtand, it is alledged in the Indict- 
ment, That they had prepared Men, and Arms, 
and Horſes, for the Execution of this Deſign. 
Now is it not reaſonable, or tan there be any Thing 
more proper, than to give in Evidence, and prove 


that the Priſoner had, and delivered to ſome of 
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the Complices, a Liſt of thoſe Men that were to do 
it, Why, it proves the very Thing alledged, but 
let us ſee whether it be ſo? | 


Sir B. Shower. My Lord, there is no ſuch Thing 


alledged. 4 . Bf 
L. C. J. That is ſtrange, pray ſee if it be not 
in the [ndi&tment. 


Clerk of Arraigament. (Reads. Gnveniebant, 
propoſuerunt, tradl averunt, conſult averunt, conſenſe- 
runt, & agreaverunt, ad ipſum Dominum Regem nunc 
ex Inſidits & Dolo percutiendum, Anglice, to aſſaſſi- 
nate, interficiendum, & murdrandum, & ad execra- 
bilem, horrendam, & deteſtabilem Aſſaſſinationem, 
Anglice, Aſſaſſination, & Interfectionem illam citius 
exequendum & perpetrandum poſtea, ſcilicet eiſdem 
Die & Anno, ac diverſis alits Diebus & Vicibus, 
2 Paroc hiam prædictam in Comitatu pradicto, pro- 

itorie trattaverunt, propoſuerunt, & con ſultaverunt 
de Vis, Modis & Medits, ac Tempore & Loco, ubi, 
quando, qualiter & quomodo dictum Dominum Regem 


fic ex Inſidiis facilius interficerent; & conſenſerunt, - 


agreaverunt & aſſenſerunt, quod quadraginta Homines 
equeſtres aut eo circiter, quorum tidem Chriſtophorus 
Kaightley, Robertus Lowick, Ambroſius Rook- 
wood & Carolus Cranburne forent quatuor, & qui- 
libet horum proditorie ſuper ſe ſuſcepit eſſe unum, cum 
Bombardis, Sclopis & Sclopetis Pulvere bombardico & 
Globulis plumbers oneratis, & cum Gladiis, Enſibus & 
aliis Armis armati inſidiati forent, & eſſent in Sub- 
ſeſſu, Anglice, in Ambuſh, ad eundem Dominum Re- 
gem in Meda ſua, Anglice his Coach, exiſtentem, 
quondo forts iret invadendum; quodque quidam & 
competens Numerus de Hominibus illis ſic armatis in 
Satellites, Anglice t he Guards, ipſius Domini Regis 
eum tunc attendentes & ſecum exiſtentes aggreſſi forent, 
& eos expugnarent & devincerent, dum alii eorundem 


Hominum ſic armatorum ipſum Dominum Regem per- 


cuterent, interficerent, occiderent & murdrarent. 


Mr Conyers. And my Lord, there is Evidence of 


ſome of theſe Forty Men, whoſe Names were gi- 
ven in a Liſt, by Rookwood to Harris. 

Mr Phipps. But now in Cranburne's Part, the Liſt 
is expreſsly alledged as an Overt Act. 

L. C. J. Never talk of Cranburne, we have not 
him before us now, but what do you ſay to this 
of the Liſt given by Rookwood to Harris. 

Sir B. Shower. My Lord, we ſay this is not Evi- 
dence of an Overt Act, according to this Act of 
Parliament; which ſays, No Evidence ſhall be 
given of any Overt AR, that is not expreſsly al- 
ledged in the Indictment; now the Indictment 
ſays, they did agree that Forty Horſemen armed, 
of which the Four named were to be Four, aad 
every one undertook to be one; who ſhould lie 
in wait to ſet upon the King in his Coach, and a 
competent Number ſhould ſet upon the Guards; 
and then it ſays, in order to fulfil this, they did 
prepare Horſes and Arms, and one of them by the 
Conſent of all the reſt, did carry forward and 
backward a Liſt, that is, (ranburne; and that par- 
ticular Liſt is a particular Overt Act alledged 
in the Inditment, which makes it plain, they 


thought it neceſſary to be particularly alledged by 


this Act of Parliament, or they could not give any 


' Evidence of it ; now the Liſt that Evidence is gi- 


ven of, is ſuppoſed to be delivered by the Priſoner 
to Harris. Now firſt we ſay, it is not Evidence 


that Forty ſhould do it, for they may do it with- 


out a Liſt, and next it 1s, not Evidence of the Liſt 
that they have mentioned, for that is alledged to 
be carried about by Cranbourne, and as the Priſoner 

_bimſelf 


| 
| 
; 
| 
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himſelf has obſerved, this Liſt given to Harris is 
not in the Indi ment, and therefore no Evidence 
can be given of it. | 

Mr Conyers, It is an Evidence of that Overt 
Act which is expreſsly alledged in the Indictment, 
that they met togettier to conſult how to effect 
this Treaſon. ; 

Mr Cowper. My Lord, we are in a very ſtrange 
Caſe here, if we be not very proper in this Part 
of our Evidence; the Overt Act laid, is, That 
the Priſoner met together with others to conſult 
how to aſſaſſinate the King, and there the Priſoner 
among the reſt did agree it ſhould de done foand 
ſq. 'Tis admitted the Priſoner was there; but, 
ſay they, if you only prove that he ſate by while 
there was a general Diſcourſe of ſuch a Matter, 
but do not prove that he ſaid or did any Thing, 
expreſſing his Aſſeat, that will not amount to a 
Proof of the Overt Act laid, and yet, if we go 
about to prove further, any Act done that mani- 
feſts his Aſſeat, then they fay you go too far, and 
prove an Overt Act that is not mentioned in the 
Indictment: Thus they grant, the Agreement is 
a ſuſſicient Overt AR, but object, that being pre- 
ſent barely is not a ſufficient Proof of his Agree- 
ment; then when we go to make Proof of any 
Thing that is a fufficient Proof of his Agreement, 
they tell us it is not proper upon this Act of Par- 
liament, becauſe not laid in the Indictment, though 


his Agreement be laid in the Indigment: And ſo 


they would amuſe us, rather than make any ſolid 
Objection to our Evidence. This Doctrine is cer- 
. tataly very odd, my Lord, and we doubt not 
will have little Weight with the Court or /the 
Jury. 
Mr At. Gen. According to this Doctrine all the 
Evidence maſt be put in the Indictment. 
L. CJ. They ask you what this giving this Liſt 
does prove? 
Mr At. Gen. His Agreeing at that Meeting to 
the Conſpiracy, and the Execution of it, by gi- 
ving that Liſt of the Names of them that were to 
be of his Party, and his own Name as Command- 
er of that Party, this he gives to one that was to 
be of the Party, and particularly was to be his 
Aid du Camp, in order to get them ready for the 
Execution; is not this an Evidence of the Agree- 
ment, which is the Overt Act? No Man in the 
World can be convicted of Treaſon, if this Doctrine 
be true. 
Mr Sol. Gen. My Lord, they have not expreſs'd 
ſomething in the Indictment that has been read, 
which will make it plain that this is the moſt 
proper Evidence of the Overt Act laid in the In- 
digment. The Inditment ſays, they agreed there 
ſhould be forty Men or thereabonts armed, of which 
a certain Number ſhould make an Affault upon 
the King's Coach, while another Part ſhould ſer 
upon the Guards: Now the Proof we make is, 
that Mr Reokwood the Priſoner, was to command a 
Party that was to fet upon the Guards, and in or- 
der to it, he gives a Lift of his Men to Harris who 
was to be his Aid du Camp, and bids him get 
thoſe Men ready ; and this was upon the Day that 
this Matter was to be acted: $o that it proves 
very plainly that Overt Act that we faggeſt in the 
Indictment, that a certain Number of thoſe Men 
were to aſſault the King's Perſon, and another 
Part the Guards. And therefore they needed not 


to have interrupted your Lordſhip; for this Lift 
that Farris fpeaks of, is a very good Proof of the 
Orert AR that is laid in the Indictment. | 


L. C. J. Then, Gentlemen, as to this Matter 
which they have objected, that this Liſt given on 
the Day of the intended Aſſaſſination, ought not 
to be allowed as Evidence to * the Treaſon, 
becauſe it is nat ſpecially laid in the Indictment, 
but is by the late Act of Parliament excluded from 
being proved to convict the Priſoner ; now tho? the 
AR doth exclude the giving in Evidence of any 


Overt Act that is not laid in the India ment, yet 


it doth not exclude ſuch Evidence as is proper 
and fit to prove that Overt A & that is laid in the 
Inditment. Therefore, the Queſtion is, whether 
this giving of the Liſt does not prove ſome Overt 
AR that is alledged in the Indictment? There is 
in the Indictment an Agreement laid to kill the 
King, and if that be proved, that's an Overt 
Act of this Treaſon ; now when the Conſent and 
Agreement of Mr Rookwood to that Deſign is pro. 
ved, ſurely the Proof of his giving a Liſt of Men 
is a further Proof that he did agree to it, and then 
it is very proper to be given in Evidence for if 
by the new Statute no one Act can be given in 
Evidence to prove another, then muſt not only 
the Overt Act, but alſo the Evidence of that Act 
be expreſſed in the Indictment, 

Gentlemen, you have heard the Witneſſes what 
they ſay concerning this Matter. In the firſt Place, 
if you do believe that there was ſuch Conſults and 
Meetings, where this intended Aſſaſſination of the 
King was debated and reſolved upon, and that 
Mr KRookwoad was preſent and did agree to it, 
that is an Overt- Act; and again, if you are ſatisfied 
that there was an Agreement to prepare and pro- 
vide a Number of Men to ſer upon the King and 
his Guards, in the Manner you have heard, and 
he was concerned in making this Proviſion, and 
was to have a Poſt, and command a Party 
in that Attack, that is a further Proof of that 


Confent and Agreement, that is laid in the Indi&- 


meat. 

Gentlemen, I muſt leave it to you, upon the 
Evidence that you have heard; if you are ſatis- 
fied upon the Teſtimony of theſe two Witnelles 
that have been produc'd, That Mr Rookpood is 
guilty of this Treaſon of which he js indicted, 


in Compaſſing and Imagining the Death of the 


King, then you will find him guilty: If you 
are not ſatisfied that he is guilty, you will ac- 
quit him, | | 
Cl. of Arr, Cryer, ſwear an Officer to keep the 
Jury. (Which was done) 
L. C. J. Now if you have any Thing to move 
on Behalf of your other Clients pray do it. 
Sir B. Shower, Yes, we have an Exception, but 
never a one of falſe Spelling. | 
L. C. J. If fo be it be any ſuch Matter as you 
can move in Arreſt of Judgment, it had beſt be 
reſery'd till after the Verdict. 


Sir B. Shower. Our Exceptions will ſerve if Oc- 


caſion be for Mr Roakwood in Arreſt of Judgment, 
and they will ſerve for the others alſo to prevent 
the Trouble of the Tryal, if we have your Lord- 
ſhip's Opinion that they are good Exceptions. 


Then the Jury withdrew to conſider of their Ver- 


dict, and after 4 Quarter of an Hour's flaying 


out return d, and gave in their Verdict. 


Cl. of Arr. Gentlemen of the Jury, Anſwer to 
your Names. Samuel Powell. | 
Mr Powell. Here. | 
Her. Vous avez. (And ſo of the Reſt.) 17 
Cl. o 
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Cl. of Ar. Gentlemen, are you all agreed of your 
Verdict? 


Ves. | 

1% Ar. Who ſhall ſay for you? 

Jury. Our Foreman. 

Cl. of Ar. Ambroſe Rookwood, hold up thy Hand, 
(which he did.) Look upon the Priſoner ; how ſay 
you, is he guilty of the High-Treaſon whereof he 
ſtands indicted, or not guilty ? 

Foreman. Guilty. | 

Cl. of Ar. What Goods or Chattels, Lands or 


Tenements, had he at the Time of the Treaſon 


committed ? 

Foreman. None to our Knowledge. 

Cl. of Ar. Then hearken to your Verdi& as the 
Court has recorded it. You ſay that Ambroſe 
Rook wood is guilty of the High-Treaſon whereof he 
ſtands indicted, but that he had no Goods, or 


Chattels, Lands, or Tenements, at the Time 


of the High - Treaſon committed, or at any 


Ambroſe Rookwood. 


| © a 
_— ſince, to your Knowledge, and ſo you ſay 
all» 

Jury. Yes. 

Mr Powell. We deſire we may be diſcharged. 

L. C. J. We cannot do that, till we ſee whe-' 
ther there be enough upon the other Pannel, we 
will give you as much Eaſe as we can, we ſhall not 
I ſuppoſe try the other till the Afternoon, there- 
fore you may take your Eaſe for the preſent, but 


you muſt be about the Court when the other Try- 
als come on. | 85 


While the Jury was withdrawn, the Court offered to 
the Council for the Priſoners, that they might move 
what Exceptions they had before the Jury was 
ſworn as to any of the other; which accordingly 
they did; but that relating to the Caſe of Mr 
Charles Cranburne, in whoſe Preſence, being 
then at the Bar, the Objeftions were made, that 
Part is left to his Tryal. | 
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The TRYALS of CHARLES CRAN BURN E and 
ROBERT Lowick, 


Publiſhd by AUTHORITY. 


Die Martis viceſino primo Die Aprilis, Anno Dom. 1696. 
Annoque Regni Regis Gulielmi Tertii Octavo. 


At the Seſſion of Oyer and Terminer for the County of Middleſex, fitting in 
the Court of King's-Bench ar Weſtminſter. 


XRNNN FT ER the Tryal of Ambroſe Rook- 
NAA wood was over, while the Jury were 
KF ARK withdrawn to conſider of their Ver- 


8 _ the Court procceded in this __ 


. L. C. J. Mr Attorney, Who will 
6 Jonn Holt you have try'd next ? 5 
sir Thomas Trevor Mr Att. Gen. Cranburne, if 


your Lordſhip pleaſes. 

(l. of Arr, Then, Keeper of Nemgate, ſet Charles 
Cranburne to the Bar. 

L. C.J. You, Gentlemen, that are of Council 
for the Priſoner, if you have any Thing to move 
for your Clyent, you may move it; but firſt let 
the Priſoner be here. 


Then Charles Cranburne was brought to the Bar 
in Irons. 


L. C. J. Look you, Keeper, you ſhould take off 
the Priſoners Irons when they are at the Bar, 
for they ſhould ſtand at their Eaſe when they are 


Keeper. My Lord, we have no Inſtruments here 
to do it juſt now. 

Cl. of Ar. You may ſend to the Gate-houſe, and 
borrow Inſtruments. 

Mr J. Powell. It ſhould be done indeed; they 
ought to plead at Eaſe. | 

L. C. J. Well go on Sir Bartholomew Shower. 


Mr Att. Gen. My Lord, before Sir Bartholomew 
Shower enter upon his Exceptions, unleſs thoſe 
Exceptions of his are ſome of the Particulars men- 
tion'd in this A& he muſt not do it now, after 
Plea pleaded, before the Tryal; but he muſt do 
it in Arreſt of judgment. 

L. C. J. Treby. It is true, regularly; but let him 
uſe his own judgment. 

L. C. J. It is very true; the Courſe has not 
been to allow them to move to quaſh an Indictment 
for Treaſon, or Felony ; but it may be done. 

Mr Att. Gen. Sure it muſt be only for ſuch 
Things as they cannot take Advantage of in Ar- 
reſt of judgment after the Verdict. 

L. C. J. It has not been the Courſe, but it may 
be done, | 

Mr Att. Gen, Not where there is an Iſſue join'd, 
and a Jury return'd to try that Iſſue; I believe 
that never was done, nor attempted. s 

L. C. J. Treby. If there were any Prejudice to 
the King by it, it were not fit for us to alter the 


Courſe; but let us hear what his Exceptions 


are. 

Sir B. Shower. I have ſeveral Exceptions; five 
at leaſt; one of them is within the very Words 
of the AR, that is, improper Latin; 1 am ſure 
ſome of it is ſo. 

L. C. J. Well, let's hear what that is. 

Sir B. Shower, It ſays, Anno Regni dicti Domini 
Regis nunc Septimo, and Lewisis the laſt King war 
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' tioned before; and ſo here is no Year of the King of 


Eneland mention'd. It is a certain Rule, that Re- 
latives muſt refer to the laſt Antecedent, and that 
Rule holds always, unleſs there be Words that ac- 
company the Relative, which undeniably ſhew to 


hat it refers. 
Z L.C F. Ay; but do we call the French King 


nus Rex? | { 

2 5. Treby. He would have been ſo, if he 
had ſucceeded in his Invaſion, and this Aſſaſſina- 
tion. 5 
Sir B. Shower. In every Indicment, if there be 
Occaſion to mention a former King, it is always 
nuper Rex, and ſuch a one, naming the Name of 
the King, where the preſent King's Name does 
intervene, to prevent Confuſion ; and fo in Civil 
Actions it is the ſame; and fo it ſhould have 
been here. = | 

L. C. J. Ay; but I tell you, it is Dominus Rex 
nunc, which is our King. 

Mr Phipps. It is not ſaid Angliæ. 

L. C. J. But wherever it is Dominus Rex, we 
underſtand it of the King of England, and no Bo- 
dy elſe. Read the Indictment. 


Cl. of Arr. Necnon eundem Dominum Regem ad 
Mortem & finalem Deſtructionem ponere & adducere, 
ac ſubditos ſuos fideles, & Liberos Homines Hujus 
Regni Anglie iu ſervitutem intolerabilem, & miſerri- 


mam Ludovico Regi Gallico ſubjugare, & mancipare, 


Decimo Die F ebruarii, Anno Regni dicti Domini 
nunc Regis, ſeptimo, & diverſis aliis Diebus, &c. 


ZL. CJ. Can any Man imagine this to be the 
French King? | 


Sir B. Sh. My Lord, your Lordſhip is not to 


imagine one W ay or other. 
Mr Comper. In the ſtricteſt Senſe and Gram- 


mar in the World, it muſt mean King William, 
and no other. We do not need any Imagination, 
when in the ſtricteſt Conſtruction, it is plain who 
it refers to. 

Sir B. Shower. I am ſure no Grammar can make 
it good; nothing but a Suppoſition can help it. 

Mr Cowper. When it is ſaid Dictus Dominus Rex, 
if Sir Bartholomew Shower can find out another 
Dominus Rex in the Indiament, then he may 
make ſomething of his Objection; but the Domi- 
nus is only apply'd to our own King throughout. 

L. C. J. Treby. Beſides, as to the Rule that Sir 
Bartholomew Shower mentions, it is that ad proxi- 
mum Antecedens fiat Relatio niſi impediat Sententia. 
That's the Reſtriction of the Rule, it muſt relate 
to the next Antecedent, unleſs the Senſe would 
be prejudiced; but here if this Conſtruction ſhould 
be, it would make this Clauſe to be no better than 
Nonſenſe, viz. That the Subjects and Freemen of 
this Realm were to be brought into intolerable 
Slavery to Lewis the French King, ſuch a Day in 
the Seventh Year of the Reign of our Lord the 
French King. 

Sir B. Shower, We ſay it is little better than 
Nonſenſe, I am ſure it is looſe, and uncertain, 
and not Grammar, but carries a new Form with it. 

L. C. J. No, It is as well as it can be. 

Sir B. Shower. Then, my Lord, there is another 
Exception; it is ſaid, Diverſis Diebus & Vicibus 
tam antea quam poſtea; and then afterwards it 
lays, poſtea ſcilicet eodem Decimo Die Februarii ; 
that is repugnant; it is as much as to ſay, That 
upon the Tenth of February, and two Days after- 
wards (to wit) the ſaid Tenth Day of February; 
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that is, after two Days after the Tenth of EHμ', MW 


viz. upon the ſame Tenth Day. 
Mr: Att. Gen. That Poſtea is another Sentence 


and relates to other Matters. 


Sir B. Shower. It can't in Propriety of Speech | | 


be ſaid to be after wards the ſame Day. 

Mr Sol. Gen. If Sir Bartholomew Shower remem. 
bers the Evidence that we have given this Day, 
he will find it was in Fact ſo; they met on the 
Saturday Morning, and afterwards met again the 


Night of the ſame Day. 
L. C. J. There is nothing in that Objection 


ſure, it is a common Form, when they tell of dif. 


ferent Matters. 

Sir B. Shower. Well then, if you will hear the 
reſt which are not of the ſame Nature, we ſhal] 
come to what we think a fatal Exception ; we 
ſay this Inditment of High-Treaſon being againſt 
a Subject born, ought to have had the Words in 
it, Contra ſupremum naturalem Ligeum Dominum ſu- 
um; according to Calvin's Caſe in the 7th Report, 
Fol. Septimo, | 

25 C. J. It is Contra Ligeantiæ ſuæ Debitum, is it 
Dot : 

Sir B. Shower. That won't help it, my Lord, for 


all that is applicable to an Alien born: And ſo 


is the Caſe in my Lord Dyer, 144. where it is 
ſaid, That if an Indicment of Treaſon be againſt 
an Alien, you muſt not put in the Word nts. 
ralem, if you do, it will be faulty, becauſe he 
owes but a local Allegiance to the King of Ery- 
land ; and not a natural one. Now we ſay, there 
are none of theſe Priſoners but are Subjects born, 
and the conſtant Form in Queen-E1;zaberh's Time, 
and Queen Mary's, was to put in the Words Natu- 
ralem Dominum, and they cannot ſhew me any 
of thoſe Precedents without it. There was Occa- 
ſion in Tucker's Caſe to look into this Matter, and 
ſearch all the Precedents. I have look'd into my 
Lord Coke's Entries, and all the Precedents; f 
have ſeen my Lord of Fſſex's Indictment, and all 
the others in Queen El:zabeth's Time, and thoſe 
of the Traitors in the Powder-Plot, and thoſe of 
the Regicides, and Tucker's own Indictment it ſelf; 
all along it is Naturalem Dominum ſuum; and the 
Reaſon for it is, he that is Alien born, you never 
put in naturalem Dominum ſuum, becauſe he owesa 
double Allegiance; one Natural, to his own King 
under whoſe Dominion he was born, and the 
other Local, to the King in whoſe Dominions he 
reſides, for he is bound to obſerve the Laws of the 
Place where he lives: And if he violate them, 
he does break the Allegiance that he owes to the 
Government where he lives, upon Account of the 
Protection he enjoys under it. But if he be born a 
Subject of the King of England, he has but one 
natural Liege-Lord: and he being an Eng!;ſhman 
born, the King ſtands in that Relation to him, as 
he does to all his Native Subjects. but not to Fo- 
reigners; and therefore it was thought reguiſite 
to be, and has always been inſerted into Indic— 
ments of Treaſon againſt Subjects born. And, 
my Lord, we think the very Reſolution of the 
Court, afterwards affirm'd in the Houſe of Lords 
that revers'd Tucker's Attainder, went upon this 
Opinion, That the Law required naturalem Ligeum 
Dominum to be put in. There the Exception was, 
that Contra Debitum Ligeancie ſue was omitted; 
To which it was objected, that there was Dominuni 
Supremum Naturalem, which was Equivalent: No, 
it was anſwered, both were requiſite, becauſe every 


Act charg'd in the Inditment ought to be laid 
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jnſt the Duty of his Allegiance. Now in In- 
— of Treaſon, there are certain Words 
that are eſſential, becauſe of their Relation be- 
tween the King and his People. There are certain 
Forms of Words, which if the conſtant Practice 
has been to make Uſe of them, the Omiſſion is 
an Error. Thoſe uſual Forms ought to be ob- 
ſerv'd, and the Want of them will be a fatal Ex- 


ception; ſo we think it would be in this Caſe, as 


much as if the Word Proditorie had been left out; 
or as if in a Caſe of Felony and Burglary, the 
Words Felonice, and Burglariter had been left out. 
Mr Phipps. My Lord, we take the Practice, and 
precedents to be the Rule of Law in the Caſe; and 
[ have look'd over a great many Precedents, be- 
ſides thoſe that Sir Bartholomew Shower has cited; 
and 1 never ſaw any one Precedent of an Indict- 


ment of Treaſon againſt a Subject born without 


the Word naturalem; and all the Caſes cited by 
Sir Barthol. Shower are full in the Point. Counter's 
Caſe in my Lord Hobbart, 271, where 'tis ſaid, 
that if there be an Indi&meat againſt a Subject 
born, it muſt be Contra naturalem Dominum; if a- 
gainſt an Alien, naturalem mult be left out. To 
ſay Contra Ligeantie ſue Debitum will not do, It 1s 
not enough, for that may be ſaid againſt an Alien, 
becauſe he owes a local Allegiance, tho* not a Na- 
tural one. And I take it, upon this Difference, 
this Indictment is not good. | 

Mr Arr. Gen. My Lord, I do not know how far 
you will think it proper to enter into this Matter 
before the Tryal. 

L. C. J. Mr Attorney, I think you had as good 
ſpeak to it now as at another Time; tho? I muſt 
confeſs it is not ſo proper in Point of Practice. 

Mr Att. Gen. Well, my Lord, then we will 
ſpeak to it now. The Objection is, That the 
Word naturalem Dominum is not in the Indict- 
ment; which they ſay is contrary to the uſual 
Form: As to the Precedents, there are a great 


many where it has been, and I am ſure a great 


many where it has not been; and J am ſure for 
this Six, Seven, or Eight Years laſt paſt, it has al- 
ways been omitted: And, with Submiſſion to 
your Lordſhip, it is not at all neceſſary, if there 
de Words in the Indictment which ſhew, that 
what he did was againſt the Duty of his Alle- 
giance to his Lawful and Undoubted Lord (which 
are the Words in this Indictment.) 
if he be not a Subject born, naturalem cannot be 
in, becauſe that is contradictory to the Obedience 
which he owes, for it is not a natural Obedience 
that he owes, but a Local; but if a Man be a 
Subject born, and commits Treaſon againſt the Al- 
legiance that he owes, that is againſt his natu- 
ral Allegiance; for whatſoever he does aꝑainſt 
his Allegiance, he does againſt his natural Alle- 
giance, and ſo there's no need to put in the 
Word naturalem; becauſe he owes no other Alle- 
glance but that; it is ſufficient if that be put in 
which thews its being againſt his Allegiance. If 
they could ſhew that a Subject born has two Alle- 


giances, one that is natural, and the other that is 


not natural ; then if you would proſecute him 
you muſt ſhew, whether it was againſt his na- 
tural, or againſt his other Allegiance. But when 
he has none but a natural Allegiance, certainly 
againſt his Allegiance, without putting in natu- 
ral, will be well enough, It is true where there 
is no natural Allegiance, it muſt be wrong if you 
put it in, becauſe you put in that Allegiance 
which he does not owe; but where he is a Sub- 
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ject born, to put in natural Liege- Lord there is 
no Ground at all for it; there are Words enow 
that ſhew it was againſt his Allegiance to his Law- 
ful and Undoubted Lord. 

L. C. J. Look you, Sir Bartholomew Shower, how 
does it appear, that theſe Men are Subjects born? 
The Matter you go upon does not appear upon 
— lndicment, and you are not to go off from 
that. 

Sir B. Shower. Every Man is preſum'd to be 
ſo. unleſs the contrary appears. 

L. C. F. You quote Calvin's Caſe, and the other 
Caſes that are there put; thoſe are all Caſes of 
Aliens; there is Dr. Lopez's Caſe; He being an 


Alien comes into England, and commits High- 


Treaſon : Why, ſay they, how fhall we indict this 
Man? We cannot ſay it is Contra Naturalem Domi- 
nam ſuam; for he owes no natural Allegiance to 
the Queen of England; How ſhall we do to frame 
a good Indiftment againſt this Man? They con- 
ſidered of this; and they ſaid it will be a good In- 
dictment, to charge him with High-Treaſon, or 
any one elſe, leaving out the Word Naturalem: 
For if it appear he has committed an Offence 
againſt the Laws of the Kingdom, and againſt 
the Duty of his Allegiance, which is High-Trea- 


ſon, that's enough. Now as to Tucker *SCaſe, it 


was reverſed for want of the Concluſion, contre 
Debitum Ligeantiæ ſue. Thoſe Words are ma- 
terial ; for let the Offence be never ſo much a- 
gainſt the Perſon of the King, as to aſſaſſinate 
him, or levy War againſt him, yet ſtill if it be 
not againſt the Duty of his Allegiance, as it can- 
not be if he owes him none, it is not High- 
Treaſon. And therefore if it be againſt his Al- 
legiance, whether that Allegiance be natural or 
local, it is all one, it's enough to make it High- 
Treaſon. 


Mr Soll. Gen. In that Caſe in Dyer, they ſhew 
where it was a Fault to put the Word 1n, but 
they can ſhew no Caſe where it has been adjudged 
to be a Fault to leave the Word out. 

L. C. J. No Doubt it would be a Fault to 
have that in, Contra Naturalem Dominum ſuum, 
where there is only a local Allegiance due. 

Mr Phipps. How does it appear whether it is 
the one or the other that is due ? 

L. C. J. It is no Matter whether the one or 
the other do appear, it is High-Treaſon be it 
the one or the other, if it be againſt the Duty 
of his Allegiance. 


Mr Phipps. Suppoſe an Indictment againſt an 
Alien were, Contra Naturalem Dominum. 

L. C. J. That would be ill, becauſe then you 
had laid it more ſpecially, and otherwiſe than re- 
ally it is, and reſtrained it where you ought not 
to do it. 


Mr Phipps. How then, my Lord, ſhall it appear 
that he only ow'd a local Obedience ? 

L. C. J. It may be given in Evidence, That he 
is an Alien born. 

Mr Soll. Gen. He may plead it in Abatement to 
the Indictment. 

L. C. J. He ought to be acquitted, for you 
have indicted him of a Crime againſt his natural 
Allegiance, when he owes no ſuch. But Allegi- 
ance generally comprehends all Sorts of Allegi- 
ance, Natural, and Local. 

Sir B. Shower. How then, my Lord, come all 
the Lawyers of all Ages = put in thoſe Words 

in 
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in Inditmeats of High Treaſon againſt Subjects 
born ? 

L. C. J. No, I have ſeen Abundance of Precedents, 
that have only Contra Ligeentie ſug Debitum Gene- 
rally. and for the moſt part are; for Allegiance 
is the Genus, and if that be ſuggeſted, all the 
Specics are contain'd under that. 

Mr Att. Gen, Well, have they any more. 

Sir B. Shower. Yes, we have more. 

L. C. J. Well, you ſhall have them all in time. 

Sir B. Sh. My Lord, here is another Objecion, 
and that's this; here is one Fact that they have laid, 
and that's the 2d Overt- Act in this Indictment, that 


| they conſented and agreed that Forty Men (where- 


of theſe Four were to be Fcur) but do not lay it 
to be done traiterouſly. They ſay Oaſenſerunt 


Atreavtrunt & Aſſenſerunt, but not proditorie; and 


I never ſaw an ladicment that laid an expreſs 


Ovrert AR, without repeating the Word again. If 


your Lordſhip pleaſes, the Words in the Indict- 
ment are thus; as to the firſt Overt Act, it is 
laid in this manner, Et ad execrabilen Aſſaſſinatio- 
nem illam exequend. at ſuch a Time and ſuch a 
Place proditoric tral averunt propoſuerunt & Conſulta- 
ver unt de vijs modis & medijs, Fc, and then comes 
this which we except againſt; & Conſenſerunt A- 
greaverunt & Aſſenſerunt quod Quadraginta Homi- 
nes, Cc. Now this is a plain diſtinct AR, and there 
is no proditorie to it; and if ever they can ſhew 
me any Indictment, in which an Overt Act was 
laid, of which they gave any Evidence, and it 
had not the Word proditorie in it I am very much 
miſtaken. I am ſure, I never ſaw any ſuch. And 
it is not enough to ſay, that the Nature of the 
Thing is ſuch, as that it cannot but be a Treaſona- 
ble Act; but they muſt alledge it to be ſo, by the 
expreſs Uſe of that Word, which the Law has ap- 
pointed to expreſs this Crime by. In the Caſe of 
an Indictment for Felony, if it be not ſaid Felo- 
ny, it is not good. They are not to deſcribe that 
by Circumlocution, which is a particular Crime 
fixt by Law, they muſt uſe the Yerba Artis, the 
Terms of Art, and no other: If your Lordſhip 
leaſes it may be read. 

Mr Sol. Gen. Let it be read if you pleaſe; hut 
take it in Engliſh, and it is no more than this, they 
did traiterouſly compaſs the Death of the King, 
and for that purpoſe they did traiterouſly meet, 
and conſult about the Ways and Means, and did 
conſent and agree that forty Men, &c. 

Cl. of Arr. Reads, Et ad execrabilem Horrendam 
& Deteſtabilem Aſſaſſinationem Anglice Aſſaſſination 
& Interfettionem illam Citius exequendum & anno uc 
Diverſis aliis Diebus & vicibus apud parochiam præ- 
diftam in Comitatu preditto proditorie tractaverunt, 
propoſuerunt & Conſultaverunt de viis modis & mediis 
ac Tempore & Loco ubi quando qualiter & quo inodo 
Dictum Dominum Regem ſic ex Inſidiis facilius Inter- 
ficerent. | 

Sir B. Shower. There is an End of that, now 
go ON. | 

Mr. Att. Gen. No, Sir Bartholomew, you miſtake 
there is no End of it, that's done at the ſame time 
with that which follows. | 

Sir B. Shower. No it is not the ſame Overt Act; 


but let him go on. 


Cl. of Arr. Ft Conſenſerunt Agreaverunt & Aſſen- 
ſerunt quod, quadraginta Homines Equeſtres. 

Sir B. Shower. Well, you need read no fur- 
ther for our Objection. We ſay, there wants the 
Word Proditorie : For there are two Overt-Acts, 
the One is, that they traiterouſly did conſult of 
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the Ways and Means, how to kill the King, ang 
that Overt-Act we agree to be well laid: But 
then it ſays they conſented, and agreed that there 
ſhould be Forty Men, whereof theſe Four ſhoulg 
be Four, but does not ſay they traiterouſly agreed 
are not theſe diſt inct Acts? 

Mr Phipps. Surely, My Lord, they are diſt ing 
Acts, for this Part of the Indictment upon which 
Sir Bartholomem grounds his Objection, is that 
Overt-AA of which the [iſt in Mr Roo mood 


Caſe was urg'd by the King's Council, and agrecd 


by the Court to be an Evidence. 

Then the Jury againſt Mr. Rookwood came in, and 
delivered in their Verdict, as it is in his Tri, 
then afterwards the Court went on thus. 

Mr Att. Gen. My Lord, the Objection is, that 
Proditorie is not inſerted into that particular Clauſe 
of the Indictment, which ſhews their particular 
Agreement that there ſhould be forty Men, where. 
of the Four named in the Inditment were to be 
Four. Now your Lordſhip obſerves how the In- 
dictment runs, it is for compaſſing and imagining 
the Death and Deſtruction of the King; and it 
ſets forth for this Purpoſe, that to affect this 
Compaſſing and Imagination, they Proditorie trafla. 
verunt & Conſultaverunt de viis mediis & Modis, 
how they ſhould kill the King. Now that which 
immediately follows after is, the particular Me. 
thod and Means that were agreed upon, that is, 
that there ſnould be forty Men. Now this is the 
ſtrangeſt Suggeſtion that ever was, when we have 
ſet forth, that traiterouſly they did ſo agree of the 
Ways and Means, and then ſet forth the particu— 
lar Means that here muſt be proditorie again to that, 
This is ſuch a Conſtruction as I cannot but admire 
how It could come into any one's Head. It is Part 
of the Sentence; for the other Part, as we haye 
laid it, is not compleat before : It may be it might 
be ſufficient without ſetting forth the particular 
Way and Means, but when it is ſet forth, it is 
Part of the Sentence, and refers to the firſt Begin- 
ing. | 
L. C. F. Aye ſure it does. 

Mr. Att. Gen. I cannot tell what they would 
have unleſs they would have us repeat the Word 
proditorie in every Line. 

Mr Soll. Gen. Or before every Verb. 

Sir B. Shower. No, but I think it ought to be 
repeated at every Overt-Act. 

Mr Conyers. If your Lordſhip pleaſes, after that 
they have ſet forth that this was the particular 
Method and Way agreed upon at their Conſulta- 
tion, that forty Horſemen or thereabouts ſhould 
go about it, of which the Perſons Indicted were 
to be Four, it goes on, Er Ouilibet eorum prodito- 
rie ſuper ſe Suſcepit eſſe unum there it is put in, and 
8 appears to be as particular as poſlible can 

e. ä 

Mr Comper. Sir Bartholomew Shower ſays, that 
when we have alledg'd that they did traite- 
roully treat, propoſe and conſult of the Means 
and Ways of killing the King, there we have 
done the Sentence and made that one Overt-AR. 
Now how is the Sentence done ? The next Word 
is a Conjunction Copulative, & Conſenſerunt &c. 
And what is the Uſe of a Conjunction Copulative? 
But to convey the Force of the Words in a for- 
mer Sentence to the Sentence following, and to 
prevent. the Repetition of every Word in the 


2 


ſubſequent Sentence that was in the Precedent: But 


it is plain, they are both one and the ſame Overt- 


Act, and theſe ſubſequent Words are only an Ex- 
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lanation, more particularly of the Overt- Act 
ſet forth in the precedent Words, 

Sir B. Shower. In Anſwer to that, that has been 
ſaid, if they ſhew me any Precedent, where an 
Inditment has been for High-Treaſon, ſetting 
forth ſeveral Overt Acts, and not the Word pro- 
ditorie ſet to every Overt-AQ, then they anſwer 
my Objection. If the Word Quod had come in, 
that would have. made them diſtinct to be ſure; 
and I think they are as diſtinct Acts now; ſup- 

ſe they had concluded at the End of the Word 
Interficerent, that had been a good Overt-Act, I 
am ſure they will agree that : And if it be ſo, 
then the other is a good Overt- Act too. For it 
is a diſtin Thing from that which was a per- 
fet Sentence before; and it either requires a Like- 
wiſe, or the Word Proditorie muſt be repeated. They 
have not ſo much as ſaid ſimiliter Conſenſerunt or 
mil; modo there is an (C) indeed, but that does 
not ſo couple the Sentences together, as not to 
make them diſtinct Acts. There are ſeveral Es- 
thorough the whole Indictment, but that does not, 
as Mr Comper would have it, couple altogether to 
make one Overt-A&. 

Mr Phipps. My Lord, if what Mr cymper ſays be 
allow'd, (viz.) that the (&) makes it one intire 
Sentence, then there is no Overt- Act at all; for 
after the Treaſon alledg'd, and the Clauſe is coup- 
led to one another by an Er, and conſequently 
by Mr. Cowper's Way of arguing the whole In- 
dictment is but one intire Sentence. 

L. C. J. I do not underſtand your Meaning as to 
that, they tell you Proditorie it is alledg'd to the 
Conſulting, Contriving and Agreeing, then they 
tell you what was the ſubject Matter of that Con- 
trivance and Agreement to aſſaſſinate the King, 
and in order to that they agreed there ſhould be 
40 Men, is not that good enough, without Prodi- 
torie to every Line. 

Sir B. Shower. No, it is not ſaid in Ordine ad, 
there is no ſuch Thing; but only they did conſult 
of the Ways and Means, and did agree that 40 
Horſemen ſhould do it, and afterwards did agree 
to provide Horſes and Inſtruments of War. Now 
that being with a Quodgae, they ſay makes a 
new Overt-Aꝗ; but I cannot underſtand why 
Quodque is not as much a Cpulative as Et, and 
the one ſhould not have the ſame Effect as the 
other. ä 

L. C. J. Firſt it tells you there was a Conſult 
and Agreement to aſſaſſinate the King, and for 
the Accompliſhment of the ſaid Aſſaſſination, af- 
terwards e;/dem die & Anno Proditorie Trattaverunt 
& Conſultaverunt de viis & modis, how they ſhould 
kill the King. 

Sir B. Shower. That is one Overt-AQ, ſay we, 
and there you ſhould ſtop; 

L. C. J. Et Conſenſerunt & Agreaverunt quod qua- 
draginta Homines, &c. it is all at the ſame time, 
and muſt be intended the ſame Conſult and Con- 
trivance; that they conſulted of the Ways and 
Means, and then agreed ſo many Men ſhould be 
provided. 

Mr Phipps. No, My Lord, we ſay that is ano- 
ther Overt-Act. 

L. C. J. Treby. It ſeems to me to be a ſpecifying, 
and particulariſing the Ways and Means, that they 
had conſulted of, and concluded on. 

Sir B. Shower. If it had been a ſpecifying, it had 
been much better to put in either then and there, 
or that this was the Reſult of the Conſultation. 
L. C. J. Treby. It does ſeem to me ſo, that it 
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was the Reſult of the Conſultation, and it is 
well enough. 

L. C. J. You had better have ſav'd theſe kind 
of Exceptions till the Trial was over. 

Sir B. Shower. But, my Lord, if there be one 
Overt-Act i] laid, I ſubmic it whether they can 
give any Evidence of that Overt-Act. 

L. C. J. Treby. No doubt of that they cannot; 
but we think it is as well laid as it could be 
laid. 

L. C. J. Truly I am not well fatisfied, that it 
is neceſſary afrer you have laid the Proditorie, as 


to the particular Treaſon, to lay it again to the. 


Overt-Act. For the Overt-Act is but Evidence 
of the Treaſon: The Treaſon it ſelf lies in the 
Compaſſing which is an Act of the Mind. 

L. C. F. Treby. Vou cannot Indict a Man of Trea- 
ſon for Aſſaſſinating or killing the King; but you 
muſt in every ſuch Caſe frame the Indictment 
upon the Article for compaſſing and ĩmagining the 
Death of the King; which muſt be laid to be 
done traiterouſly. 
ſay the Perſon accuſed did wound him, or impri- 
ſon him, or conſult and agree to aſſaſſinate him, 


or did actually aſſaſſinate him, theſe are but ſo ma- 


ny Overt- Acts of compaſſing the Death, and you 
having firſt ſaid that he did Proditorie compaſs 
and imagine the King's Death, you have thereb 

ſhewn that you charge him with a greater Of- 
fence than Felony (which my Lord Coke fays is 
the Uſe of the Word Proditorie;) and that being 
thus done, I do not apprehend it to be neceſſary 
that you ſhould add Prodtorie to all the reſt of the 
following Particulars; for they are only external 
Diſcoveries of the inward Treaſon ; and more 


properly deemed to be Evidence of the Treaſon, 
than to be the Treaſon it ſelt. 


L. C. J. The Treaſon is conſummate in the 
Intention, beſides the Words of the Statute make 
that the Treaſon, not the Overt-AR, that is but 
Evidence, and fo it was held, (not upon this Ex- 
ception, but upon the Reaſon that my Lord ſpeaks 
of) in Caſe of the Regicides of King Charles the 
Firſt, That the Indictment ſhould not be for kil- 
ling the King, but for compaſſing and imagining 
his Death, and the Killing was alledg'd as an O- 
vert-Act. 

Sir B. Shower. It muſt be ſo if it were for leyy- 
ing of War. | 

L. C. F. Moſt true, for levying the War is the 
Treaſon, but in this Caſe we think it is no Excep- 
tion. 

Mr At. Gen. Then let us have the Fifth. 

Sir B. Shower... Then, my Lord, here is another 
Thing. It is a Queſtion whether there be any 
Overt- Act preſented by the Jury at all. The In- 
ditment ſays, Furatores pro Domino Rege preſentant, 
that they as falſe Traytors did compaſs the Death 
of the King, and the Slaughter of his Subjects, and 
they did meet, and conſult, and agree how to do 
it, Et iidem Chriſtophorus Knightley and the reſt, to 
fulfil their ſaid traiterous Intentions and Imagi- 
nations did, afterwards, the tenth of Fe b 
buy Arms and Horſes. Now our Objection is, 


that it does not appear, that any one of theſe 


Overt-Acts are the Preſeatment of the jury; with 
Submiſſion they ought to have begun it again, ei- 
ther with a Quodque, or ſomething that | ſhould 
have referred it to the firſt, Furatores praſentant, 
or elſe they muſt have begun quite again, with a 
Juratores Ulterius preſemant, and not have coupled 
— as this is with an »/rerime preſenrant, _ 
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Then when afterwards you 
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not have coupled them as this is with an Er. The 


moſt Forms begin with an wlterius præſentant, but 
here we find no Overt- Act is ſo introduced. They 


might preſent Part, and not preſent the other Part, 


for any Thing that does appear. Every Thing 
onght to be Jaid poſitively, as the Jury's Dictum, 
it may be only the Clerk's Saying, and not the 
Juries, for any Thing that does appear. Your 
Lordſhip remembers the Caſe of the King and 
Trobridge upon Aa Writ of Errour to reverſe a 
judgment for erecting and continuing a Cottage 
againſt the Form of the Statute, now Contra for- 


mam Statuti was in the Beginning of the Indict- 


ment, but not in the Concluſion; to the ereq- 
ing bur not the continuing. And though there 
was there Juratores ulterius dicunt, it was not ſu- 
per Sacramentum ſuum, and they did not fay, he 
did continue it againſt the Statute, and there be- 
ing no formal Preſentment, that he maintain'd 
the Cottage notwithſtanding the AQ, Er did not 
ſo couple it to the firſt Part, as to make it a 
good Preſentmenr. So we ſay in this Caſe, this 
is 2 Faulr, and different from all the common 
Forms; there ought to be a direct Preſentment 
of each Overt- Act, and not coupled by an Et. 
For Et will not do it; for it is a diſtinct Overt- 
Act every one, and ſhould have been Er quod 
canſultaveruut, quodque Agreeaverunt, that a certain 
Number ſhould do ſo and ſo, and to be ſure, it 
ſhould have been fo at the laſt Overt-Act, which is 
only Er idem Chriſtophorus Knightley did buy Arms 
and Horſes. Now this laſt Er, being a looſe 
Conjunction Copulative, in common Senſe ought to 
refer to that which they had agreed upon, for that 
is laſt mention'd there, and the natural Senſe 
leads thither, and not to the Beginning of the Bill 
Juratores preſentant quod. 
Mr Phipps. I ſhall not tronble your Lordſhip 
further, they ought to have put in a Quodque, or 
an Ulterius præſentant. 
- Mr Ar. Gen. Where would you have the Quod- 
que, or the Ulterius præſentant? ä 

Mr Fhipps. Either to every Overt-Act, or at 
leaſt to that laſt. | 

Mr Att. Gen. The Indiament ſets forth, that 
they committed ſuch, and ſuch Treaſon; Their 
Objection is, that Quodque is not put into every 
Overt-Act, and our Anſwer is, that the firſt Od 
governs all that relates to that Treaſon. It may 
be if there were two diſtin& Treaſons in the In- 


- dictment, when you come to ſet forth the Second 


. Treaſon, you ſhould ſay Furatores ulterius præſen- 
tant the Second Treaſon ; but the Overt-Acts to 
prove the ſame Treaſon, are all Parts of that 
Treaſon, and make but one Species of Treaſon, 
which is the Imagining the Death of the King. 
There's the Treaſon ; and to bring it to paſs, they 


did ſo, and ſo: This, my Lord, muſt be Part of the 


finding of the Jury as well as the Treaſon it ſelf, 
of which theſe are the Overt- Acts. But then if 
you will lay the levying of War in the ſame In- 
dictment, then it may be you muſt ſay Furatores 


ulterius præſentant quod, &c. But it had been a 
| ſtrange Abſurdity to ſay, Juratores ulterius preſen- 


tant, ſuch and ſuch Overt-Acts: For the Overt- 


Act is not a further Indictment, but only a ſet- 
ting forth that which is Evidence, upon which 


they found the Indi ment for Treaſon. 
Mr. Sol. Gen. What the Indictment ſays, is as 

direct Affirmation as can be all along in the pre- 

ſentment of the Jury, that the Priſoner and others 


did compaſs and imagine the Death of the King, 
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and to bring it about, they did conſult together. 
and did agree to make uſe of ſuch and ſc; 
Means, and were to have a Party of 40 Men, and 


they bought Arms and Horſes, Now it docs 
not repeat quodque, or ulterius præſentant quod, to 
every one of thoſe Sentences, that they did ſo and 
ſo, and that they did ſo and fo. Now I Would 
fain know the Difference between Saying, aud 
they did ſuch a Thing, and Saying, and that the, 
did ſuch a Thing. That's all the Difference that 
they think to overturn this Indictment for. The 
omitting of a Juratores ulterius preſentant, Certain. 
ly is nothing; for the firſt Preſentment runs 
through the whole Inditment, and there docs 
not need an V/terius. 

Sir B. Shower. Certainly there ſhould have hee; 
a Quodque at leaſt. : 

IL. C. J. No indeed, I think it is better as it 
is, than as you would have had it; , becauſe the 
firſt Quod goes through the whole, That in order 
thereunto he did ſo and ſo, would you have it ſail 
& quod in order thereunto he did ſo and fo, but 
that may be good Senſe, I think it is not ſo good 
as the other. This Indictment is for one Sort of 
Treaſon, and that is, for compaſſing the Death 
of the King; and it is, I think, more proper to 
have but one Owod, than to have more; for it 
makes the whole Indictment more entire. As 
to the Furatores ulterius preſentant, that is never 
proper, where the Species of Treaſon is the ſame: 
For indeed if there had been two diſt inct Treaſons, 
the one for compaſſing the Death of the King, and 
the other for levying of War, in that Caſe ycu 
muſt bring it in by wlterius preſentant : Becauſe 
they are two ſeveral Offences, though comprisd 
in one Bill, and they are in Law as two Indid- 
ments. And fo it is in the Caſe that you men- 
tioned of Cottages: It is one Offence to erect a 
Cottage, and another Offence to continue a Cot- 
tage, and they are to have ſeveral Puniſhments; 
and becauſe they there jumbled them both toge- 
ther in one Indic ment, that Inditment was held 
to be nought: For by Law, the Indi ment for 
erecting a Cottage, ought to conclude contra for- 
mam Statuti, and then the Jury muſt begin again, 
& ulterius præſentant quod the Cottage was conti- 
nu'd againſt the Form of the Statute; becauſe 
they are ſeveral Offences. But here the High- 
Treaſon is but one and the ſame Offence, and the 
other Things are but Overt-Acts to manifeſt this 
Treaſon, the Compaſſing the Death of the King; 


and truly I think it is better as it is. 


Mr Phipps. 1 have ſeen ſeveral Precedents of In- 
ditments, where the ſeveral Overt- Acts were to 
the ſame High-Treaſon, but ſtill they had each an 
ulterius preſentant. 

At. Gen. I believe it is hard to find many Indict- 
ments in the ſame Words: I am ſure all are 
not. 

L. C. Baron. Is it not as great an Affirmation 
to ſay, and they did ſuch a Thing, as to ſay, and 
that they did ſuch a Thing. | 

L. C. J. I cannot reconcile it to my Reaſon, but 
it ſhould be as good Senſe without that as with. 

L. C. J. Treby. In a long Deed it begins, This 
Indenture witneſſeth, that the Party granted ſo 
and ſo, and the Party covenants thus and thus; 
and ſo it goes on commonly, without renewing 
the Word That to the ſubſequent Clauſes : But 


yet the firſt Expreſſion (This Indenture witneſſeth, 


that) governs the whole Deed, though it be many 
Skins of Parchment. 9 ; 
L. C. J. 
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J If von begin with an Indenture, you 
deli, That it witneſſerh ſo, and fo, without re- 
newing, unlefs it be a very diſtin} Thing. 

Sir B. Shower. MY Lord, we think that Simili- 
tude makes for us. 4 B. covenants fo and fo in 
2 Conveyance, and then further, that ſo and 


7 C. J. But there you reſtrain that in the Be- 
inning of the Covenant to every Particular in chat 
enant. 
Mr At. Gen. Will your Lordſhip pleaſe to call the 
Jory now? : ; 
I. C. J. Have you a Mind to go on with the 
Trial, or to go to Dinner ? 
Mr At. Gen. | believe your Lordſhip can try but 


one more to Night, and that may be as well after 


Dinner as before. 

L. C. J. Well than, adjourn till 5 a Clock, and 
in the mean time, you Keeper, knock off the Pri- 
ſoners Fetters. 

Keeper. They ſhall, my Lord. 

Then the Court adjourned till 5 a Clock in the 
Afternoon, it being then about 3. 


Poſt Meridiem, the 21ſt of April, 96. 


The Court returned, aud was reſum'd 
about 6 in the Evening. 


Cl of Ar. Keeper of Newgate, bring Charles 
Cranburne to the Bar (which was done.) Charles 
Cranburne, hold ap thy Hand (which he did.) Thoſe 
good Men that you ſhall hear called and perſonally 
appear, are to paſs between our Sovereign Lord 
the King and you, upon Trial of your Lite and 
Death; and therefore if you will challenge them 
or any of them, your Time is to ſpeak unto them 
as they come to the Book to be ſworn, and be- 
fore they be ſworn. 
| Granburne, My Lord, I humbly deſire I may have 
Pen, Ink, and Paper. | 
' Court. Aye, Aye. He had them. 

JC. of Ar. Where is George Ford? 

Cher. Vouz Avez. 

Cranburne. I challenge him. 

Cl. of Ar. William Underhill. 

Cranburne. | challenge him. 

Cl. of Ar. William Withers. 

Canburne. I challenge him. 

Mr Phipps. If your Lordſhip pleaſes, thoſe that 
were of the laſt Jury I hope ſhall not be call'd of 


this Jury: This Priſoner being tried upon the 


ſme Inditment the laſt was. 


I. C. J. If they be not, it ſhall be in Eaſe to 
them, but it is not in Favour of you. 


Mc 7higps. We humbly conceive, having given 


their Verdict upon the ſame Indictment, they are 
not ſuch indifferent Perſons, as the Law intends 


they ſhould be, and think it is good Reaſon they 


' ſhould not ſerve upon this jury. 


L. C. F. What though it be upon the ſame In- 


dictment? the Evidence is not the ſame ; for they 


are diſtin& Offences. : 
Mr Phipps. 1 do not know whether it be a good 


Cauſe of Challenge, but ſubmit ir to your Lordſhip. 
L. C. J. Well, you may doubt of it if you 


pleaſe, and try the Exception. 
Cl. of Ar. Thomas Trench. 
Cranburne. I challenge him. 
Cl. of Ar. John Wolfe. 


Ceranburne. I challenge him. 


Charles Cranburne. 
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Cl. of Ar. ꝓames Bodington. 

Cranburne, | challenge him. 

Cl. of Ar. Jonathan Andrews. (He did not appear.) 
Fohn Raymond. 

Cranburne. I challenge him. 

Cl. of Ar. George Hawes. 

Canburne. I challenge him. 

Cl. of Ar. Francis Barry. 

Cranburne. I challenge him. 

Cl. of Ar. Arthur Bailey. 

Cranburne. | challenge him; he was upon the 
laſt Jury. | 

L.C. F. That is no Reaſon; Will you chal- 
lenge him peremptorily ? 

Cranburne. I do challenge him. 

Cl. of Ar. John Caine. 

Cranburne, 1 do not except againſt him. 

Cl. of Ar. Hold Mr Caine the Book, Cryer. 

Cryer. Look upon the Priſoner, Sir. You ſhall 
well and truly try, and true Deliverance make 
between our Sovereign Lord the King and the 
Priſoner at the Bar, whom you ſhall have in 
Charge, and a true Verdict give, according to 
your Evidence, ſo help you God. 

Cl. of Ar. Thomas Glover. 

Cranburne. 1 challenge him. | 

Cl. of Ar. Dormer Sheppard. (He did not ap- 
pear.) George Tredway. (He did not appear.) Mar- 
thew Bateman. (He did not appear.) Timothy Thorn- 


bury. 

Cranburne. I challenge him. 

Cl. of Ar. James Partherich. 

Cranourne. | challenge him. 

Cl. of Ar. Thomas Freeman. (He did not appear.) 
Robert Bredon. 

Cranburne. I do not except againſt him. (He 
was ſworn.) | 

Cl. of Ar. Joſeph Bliſſet. 

Cranburne. I challenge him. | 

Cl. of Ar. Timothy Lanno. (He did not appear.) 
John Harris. (He did not appear.) Jobs Villiers. 

Cranburne. | have nothing to ſay againſt him. 
(He was ſworn.) | 

Cl. of Arr. Richard Bourn. 

Cranburne. 1 do not except againſt him. (He 
was ſworn.) a 1 

Cl. of Arr. George Carter. (He did not appear.) 
Francis Chapman. * DEG; 

Cranburne. I challenge him. 

Cl. of Arr. Alexander Forth. 

Cranburne. I challenge him. 

Cl. of Ar. Nicholas Roberts. 

Cranburne. | have nothing to ſay againſt him? 
(He was ſworn.) | | 

Cl. of Ar. Thomas Playſtead. 

Cranburne, 1 challenge him. 

Cl, of Ar. William Allee. 

Cranburne, I challenge him. 13 

Cl. of Ar. Jom Marſh. (He did not appear.) 
Andrew Cook, 1 : 2 

Cranburne. 1 do not except againſt him. (Ze 
was ſworn; ) | 

Cl. of Ar. John Hall. 

Cranburne, 1 challenge him. 

Cl. of Ar. Wilkam Partridge. 

Cranburne. I challenge him. 

Cl. of Ar. Peter Levigne- 

Cranburne, I challenge him. 

Cl. of Ar. Thomas Moody. 

Cranburne. I challenge him: 
Cl. of Ar. Richard Beige. 

Cranburne. 1 challenge him. 


d. of Ar. Tuomas Evans. Bren 
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Cranburne. I do not except againſt him. (He 
was ſworn. )) 

dl. of Ar. Thomas Ramage. 5 

Cranburne. I have nothing to ſay againſt him. 
( He was ſworn.) 

Cl. of Ar. Edward Townſend. 

Cranburn. I challenge him. 

d. of Ar. William Gunſon. 

C anburne. I challenge him. 

Cl. of Ar. Philip Wightman. 

Cranburne, I ſay nothing againſt him. (He 
was ſworn.) 

. Cl. of Ar. John Wyborne. 

Sir B. Shower. I hope you take an Account of 
the Challenges, Mr. Hardiftey. 

L. C. J. Nay, you ſhould take care of the Chal- 
lenges,. who are his Council ; if he had no Coun- 
cil we wou'd take care of him. 

Cryer. Here is Mr Wyborne, What ſay you to 


him ? 
Cranburne. I have nothing to ſay. (He was 


ſworn.) 16 £8 

Sir B. Shower. 1 hope your Lordſhip will alſo 
be of Council for him. * 

L. C. q. We are to be equal and indifferent be- 
tween the King and the Priſoner: But you that 
are now his Council by Law, ought to take care 
that he loſe no Advantage. 

Cl. of Ar. William Strode. ; : 

Granburne. I have nothing to ſay againſt him. 
(He was ſworn.) | 

Cl. of Ar. Daniel Byfield. (He did not appear.) 
Benjamine Noble. (He did not appear.) Thomas 
White, : 

Cranburne. I do not except againſt him. (He 
was ſworn.) 

Cl. of Ar. Cryer Countez. John Caine. 

er. One, &c. 

Cl. of Ar. Thomas White. 

Cher. Twelve good Men and true, ſtand toge- 
ther, and hear your Evidence. 


The Names of the Twelve Sworn were theſe, 


John Caine, Eſq; Thomas Evans, Gent. 
Robert Bredon, Eſq; | Thomas Ramage, Gent. 
Folm Billers, Eſq, Philip Wightman, Gent. 
Richard Bourn, Eq; John Wyborne, Gent. 
Nicholas Roberts, Gent. William Strode, Gent. and 
Andrew Cook, Gent. Thomas White, Gent. 


Cl. of Ar. Cryer, make Proclamation. 
- Cryer. Oyez. If any one can inform my Lords 
the King's Juſtices of Oyer and Terminer, the 

King's Serjeant, or the King's Attorney General, 
before this Inqueſt be taken of the High-Treaſon, 
whereof the Priſoner at the Bar ſtands Indicted, 
let them come forth and they fhall be heard; for 
now the Priſoner ſtandsat the Bar upon his Delive- 
rance: And all others that are bound by Recogni- 
ance to give Evidence againſt the Priſoner at the 
Bar, let them come forth, and give their Evidence, 
or elſe they forfeit their Recognizance. 

L. C. J. Mr Attorney, Do you think we ſhall 
be able to try the other to Night. 

Mr At. Gen. That is according as this holds, 
my Lord. f | 

L. C. J. I ſpeak it for the Eaſe of the Jury, that 
they might be diſpatched, and not attend another 

a | 


Day. [4 | 
Mr Ar. Gen. I doubt we cannot try any more 
than this to Night. * 
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but a Morning-Work ; it may be too great a Stref; 
and a Hurry to do any more to Night; and 
therefore we will diſcharge the Jury for to Night 
thoſe of them that are not ſworn ; but we wij 
be here to Morrow Morning by Seven a Clock; 
and therefore pray Gentlemen attend early. | 
Cl. of Ar. C. Cranburne Hold up thy Hand. (Which 
he did.) You that are ſworn look upon the Pri- 
ſoner,and hearken to his Cauſe. He ſtands indicted 
by the Name of Charles Cranburne, late of the 
Pariſh of St. Paul Covent Garden, in the Coun- 
ty of Middleſex, Yeoman, for that he, with Chr;- 
ftopher Knightley, late of the ſame Pariſh and 
County, Gentleman, Robert Lowick, late of the 
ſame Pariſh and County, Gentleman, and Ambroſe 
Rookwood, late of the ſame Pariſh and County, 
Gentleman, the Fear of God in their Hearts not 
having, nor weighing the Duty of their Allegi. 
ance, but being mov'd and ſeduc'd by the Inſtiga- 
tion of the Devil, againſt the moſt Serene, moſt 
Illuſtrious, moſt Clement, and moſt Excellent 
Prince, our Soyerign Lord, William the Third, 
by the Grace of God, of England, Scotland, France 
and Ireland, King, Defender of the Faith, G&c:. 
their Supreme, True, Righful, Lawful, and un. 
doubted Lord, the Cordial Love, and the true and 
due Obedience, Fidelity and Allegiance which eve. 


ry Faithful Subject of our ſaid Lord the King that 


now is, towards him our ſaid Lord the King 
ſhou'd bear, and of Right ought to bear, with- 


drawing and whoſly to extinguiſh intending and 


contriving, and with all their Strength, purpo- 
ſing, deſigning and conſpiring the Government of 
this Kingdom of England, under him our ſaid Lord 
the King that now is, of Right, duly, happily, and 
very well eſtabliſhed, altogether to ſubvert, change 
and alter; as alſo our ſaid Lord the King to 
Death and final Deſtruction to put and bring, 
and his Faithful Subjects, and the Freemen of this 
Kingdom of England into intolerable and moſt 
miſerable Slavery to Lewis the French King 
to ſubjugate and enthral, the 1oth Day of Frb. 
in the 7th Year of the Reign of our ſaid Lord 
the King that now is, and divers other Days 
and Times, as well before as aftcr, at the Pariſh 
of St. Paul Covent-Garden aforeſaid, in the Coun- 
ty aforeſaid, falſely, maliciouſly, deviliſhly, and 
traiterouſly, did compaſs, imagine and contrive, 
purpoſe, deſign and intend our faid Lord 
the King that now is, to Slay, Kill and 
Murder, and a miſerable Slaughter among the 
faithful Subjects of him our ſaid Lord the King, 
throughout this whole Kingdom of England to 
make and cauſe; and their ſaid moſt wicked, 
impious, and deviliſh Treaſons, and traiterous 
Compaſſings, Contrivances and Purpoſes afore- 
ſaid, to fulfil, perfect, and bring to Effect, they 
the ſaid Chriſtopher Knightley, Robert Lowick, Am- 
broſe Rookwood, and Charles Cranburne, and very 
many other falſe Traitors, to the Jurors unknown. 
Afterwards, to wit, the ſame Tenth Day of Fe- 
bruary, in the Year aboveſaid, at the Pariſh afore- 
ſaid, in the County aboveaid, and divers other 
Days and Times, as well before as after, there and 
elſewhere in the ſame County, falſely, maliciouſly, 


 adviſedly, ſecretly, traiterouſly, and with Force 


and Arms, did meet, propoſe, treat, conſult, 
conſent, and agree, him our ſaid Lord the Kin 
that now is, by lying in wait and wile, to Aſ- 
ſaſſinate, Kill and Murder: And that execrable, 
horrid, and deteſtable Aſſaſſination and an the 

| aoner 
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L. C. J. Well it is no great Matter, it will be 
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ute and perpetrate. Afterwards, 
ow = * Day — Vear, and diverſe other 
Pays and Times, at the Pariſh aforeſaid, in the 
Connty aforeſaid, traiterouſly did treat, propoſe, 
and coaſult of the Ways, Manner, and Means, 
and the Time and Place where, when, how, and 
in what manner our ſeid Lord the King fo by 
lying 10 wait the more eaſily they might Kill: 
And did conſent, agree, and aſſent, that Forty 
Horſemen. or thereahouts (of whom they the 
ſaid Chriſtopher Nuightley, Robert Lowick, Ambroſe 
Rookwood, and Charles Cranburne, ſhould be four; 
and every one of them traiterouſly took upon 
himſelf to be one) with Guns, Muskets, and Pi- 


* ſtols, charged with Gun-powder and Leaden Bul- 


lets, and with Swords, Rapiers, and other Wea— 
ons, Armed, ſhould lie in wait, and be in Am- 
buſh our ſaid Lord the King, in his Coach being, 
when he ſhould go abroad, to ſet upon; and 
that a certain and competent Number of thoſe 
Men ſo armed, upon the Guards of ovr ſaid 
Lord the King, then attending him, and heing 
with him, ſhould ſet upon, and them ſhould fight 
with, and overcome; whilſt others of the ſame 
Men ſo armed, him our faid Lord the King ſhould 
Aſſiſſinate, Slay, Kill, and Murder. And they the 
ſaid Chriſtopher Knightley, Robert Lowick, Ambroſe 
Rookwood, and Charles Cranburne, the Treaſons, 
and all their treaſonable Intentions, Purpoſes and 
Contrivances aforeſaid to execute, perform, ful- 
fil, and bring to effect, afterwards, (to wit) the 
aforeſaid Teath Day of February, in the Seventh 
Year aboveſaid, at the Pariſh aforeſaid, in the 
County aforeſaid, divers Horſes, and very many 
Arms, Guns, Piſtols, Swords and Rapiers, and 


other Weapons, Ammunition, and Warlike 


Things, and Military Inſtruments, falſely, ma- 
litioufly, ſecretly and traiterouſly did obtain, buy, 
gather together, and procure ; and to be bought, 
obtained, gathered together, and procured, did 
cauſe with that Intent them in and about the de- 
teſtable, horrid, and execrable Aſſaſſination, Kil- 
ling, and Murder of our ſaid Lord the King that 
now is, as aforeſaid. to be us'd, imploy'd, and 
beſtowed : And the ſame Premiſſes the more ſafely 
and certainly to execute, do, and perpetrate, the 
aforeſaid Chriſtopher Knightley, with one Edward 
King (late of High Treaſon, in contriving and 
conſpiring the Death of our ſaid Lord the King 
that now is, duly convicted and attainted) by the 
Conſent and Aſſent of divers of the Traitors and 
Confpirators aforeſaid, the aforeſaid Tenth Day 
of February, in the Seventh Year aboveſaid, trai- 
terouſly did go, and came unto the Place propo- 
fed, where ſuch intended Aſſaſſination, Killing, 
and Murder of our ſaid Lord the King, by ly- 
ing in wait, ſhould be done, perpetrated and com- 
mitted, to view, ſee, and obſerve the Conveni- 
ency and Fitneſs of the ſame Place for ſich lying 
in wait, Aſſaſſination, and Killing, there to be 
done, perpetrated and committed ; and that Place 
ſo being ſeen and obſerved, afterwards, to wit, the 
ſame Day and Year, his Obſervations thereof to 
ſeveral of the ſaid Traitors and Conſpirators did 
relate and impart, to wit, at the Pariſh aforeſaid, 
in the County aforeſaid ; and the ſaid Charles Cran- 
burne the ſame Day and Year there, in order the 
ſame execrable, horrid, and deteſtable Aſſaſſina- 
ton and Killing of our ſaid Lord the King, by 
the Traitors and Conſpirators aforeſaid, the more 
readily and boldly to execute, perpetrate, and 
commit adviſedly, knowingly, and traiterouſly 


Charles Cranburne. 
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did bear and carry among divers of thoſe Trai- 
tors and Conſpirators forward and backward 
from ſome to others of them, a Liſt of the Names 
of divers Men of them who were deſigned and 
appointed our ſaid Lord the King, ſo as afore- 
ſaid, by lying in wait, to Kill and Murder, againſt 
the Duty of his Allegiance, and againſt the Peace 
of our ſaid Sovereign Lord the King that now is, 
his Crown and Dignity, and againſt the Form of 
the Statute in that Ciſe made and provided. 
Upoa this Inditment he hath been arraigned, and 
thereunto hath pleaded not guilty, and for his 
Trial hath put himſelf upon God and his Coun— 
try, Which Country you are; your Charge is 
ro inquire, whether he be guilty of the High- 
Treaſon whereof he ſtands indifted, or not 
guilty 5 if you find him Guilty, you are 
to inquire what Goods ot Chattels, Lands or 
Tenements, he had ar the Time of the High- 
Jreaſon committed, or at any Time fince : If 
you ſind him not guilty, you are to inquire whe- 
ther he fled for it; if you find that he fled 
for it, you are to inquire of his Goods and Chat- 
tels, as if you had found him guilty; if you find 
him not guilty, nor that he did fly for it, you 
are to ſay ſo and no more: And hear your Evi- 
dence. 

Mr. Montague. May it pleaſe your Lerdſhip, 
and you Gentlemen of the jury; This is an In- 
ditment of High-Treaſon that is found againſt 
four Perſons; but the particular Treaſon againſt 
the Priſoner at the Bar is for compaſſing and 
imagining the Death of the King, and endea- 
vouring to ſubvert the Government, and enflave 
the Nation to Lewis the French King: And the 
Indictment ſets forth, that the Priſoner at the 
Bar did for this purpoſe meet and conſult with 
ſeveral falſe Traitors to the King and Govern- 
ment, of the Way, Manner, and Means how, 
and the Time and Place when and where to Aſ- 
ſaſſinate the King; and at length they agreed 
that forty Horeſemen ſhould go together, and 
ſet upon the King in his Coach, as he returned 
from Hunting; ſome to attack the Coach, while 
others ſet upon the Guards. The Iadictment 


does further charge him with getting Horſes 


and Arms, and particularly with carrying a 
Liſt of the Aſſaſſinators from one to another. 
Theſe are the particular Things charged in the 
Indicment, and to this Indictment he has plead- 
ed not guilty ; if we prove the Fact, Gentle- 
men, we don't doubt your Juſtice. 85 

Mr Ar. Gen. May it pleaſe your Lordſhip, and 
you Gentlemen of the jury; the Priſoner at the 
Bar, Charles Cranburne, is indicted for High- 
Treaſon, in compaſſing and imagining the Death 
of the King. Geatlemen, the Overt-Acts laid 


in the Inditment to prove the Priſoner guilty 
are, That he was at ſeveral Meetings and Con- 


ſulrations about the Manner of putting this De- 
ſign in Execution; at which Meetings it was 
agreed, that there ſhould be about fortyHorſemen 
in Number prepar'd, and arm'd for that Purpoſe, 
and they did provide Horſes and Arms for that 
very Thing, and did agree to putit in Execu- 
tion. 

Gentlemen, the Evidence that you will hear 
produc'd againſt the Priſoner at the Bar will be 
of this Nature. You will hear from the Wit- 
neſſes, that about Chriſtmas lat, or the Begin- 
ning of January, Sir George Barclay, did come 
over from France from the late King * to 
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whom he was an Officer in his Guards, with a 
Commiſſion for attacking the Prince of Orange, 
or levying War upon his Perſon. He came over 
abovt that Time, and ſeveral Troopers of the 
late King James's Guards, to aſſiſt him in that 
barbarous Conſpiracy. When Sir George Barclay 
came over, he did acquaint with this Deſign ſe- 
veral Perſons in England, that he thought proper 
to be Accomplices with him in it, particularly 
Capt. Porter, Mr Charnock, Sir William Parkyns, and 
ſeveral others whoſe Names you will hear of, 
and they had ſeveral Mectings about it the Be- 
ginning of February, at Capt. Porter's Lodgings, 
at the Nagg's-Head in Covent-Garden, at the Sun 
Tavern in the Strand, at the Globe Tavern in 
Hatton Garden, and ſeveral other Places where 
they conſulted in what manner they might at- 
tempt and accompliſh this bloody Deſign 
Gentlemen, you will hear, that at theſe Meet- 
ings it was propos'd, that they ſhould do it by 
Ambuſcade as the King came from Richmond a 
Hunting, whither he uſed to go upon Saturdays : 
Others were for doing it on this Side the Wa- 
ter. And ſo their Opinions being divided, it 
was thought neceſſary to find out and ſettle which 
was the beſt Place; and in Order thereunto 
they employ'd Capt. Porter, Mr Knightley, and 
Mr King (who was executed) to view the Ground, 
and accordingly they went, and. pitch'd upon 
the Lane between Brentford and Turnham-Green 
for this Purpoſe, as the moſt convenient Place: 
And having ſo done, they came back and gave an 
Account to thoſe that had appointed to meet 
*em, to hear the Succeſs of their Expedition, to 
the Nagg's- Head in Covent-Garden, and in that 
Place you will find by the Evidence, that thoſe 
Perſons, who were the Heads of the Con- 
ſpiracy, undertook to find their ſeveral Propor- 
tions of Men, for whom they would undertake, 


that would go with them, and be concern'd in 


this Deſign. Sir George Barclay was to furniſh 
about twenty. He had the Command of the 
Troopers that came from France, and thoſe 
other Officers that came thence, were under him. 
Capt. Porter was to furniſh ſeven, Charnock was 
to furniſh eight, Sir William Parkyzs was to fur- 
niſh five Horſes and three Men, and, I think, 
Lowick was to furniſh ſome more: 1a the whole 
Number they reckon'd there ſhould be about 
forty. 

It will appear, Gentlemen, that the Priſoner at 
the Bar, Mr Cranburne, was one of the Men that 
Capt. Porter undertook to get, and engage in this 
Deſign; and accordingly Capt. Porter did acquaint 
Mr Cranbuyne with it; and he 5 undertake to 

h him, and be 
concerned in this Aſſaſſination. Vou will find he 
was acquainted with it about the 14th of Febru- 
ary, the Day before the firſt Time that they in- 
tended to aſſault the King : Then he did under- 
take and agree to prepare himſelf againſt the next 
Day. The next Day, which was the 15th of 
February, they had ſeveral Meetings, and. they 
were making Preparation in Order to go out. 
It happen'd, by great Providence, his Majeſty did 
not go abroad that Day, and thereupon they diſ- 
pers'd themſelves; but they had Meetings after- 
wards, at which Meetings the Priſoner was pre- 
ſent, with Capt. Porter, Mr Pendergraſs, La Rue, 
and ſeveral others that were concerned in the 
Conſpiracy, particularly the 21ſt of February, the 
Day before the ſecond Time they were to have 
put this in Execution. Capt. Porter being at 


the Sun-Tavern, with ſeveral other Gentlemen, 
and they reſolving to have it executed the next 
Day, if the King went abroad; Capt. Porter ſent 
for Cranburne, and Keys that was executed, and 
Kendrick and Sherborn, four of thoſe that he haq 
undertaken for, (of whom, I ſay, Cranburne, the 
Priſoner at the Bar, was one) and then he ac. 
quainted 'em that they were reſoly'd to go on 
with it the next Day. And then they agreed to 
be in a Readineſs accordingly. The next Day the 
Priſoner, with ſome others, met at Mr Porter's, 
where they were preparing to go out and attack 
the King, and they had ſeveral Diſcourſes about 
the Ways and Means of doing it; and particy. 
larly Capt. Porter at that Time faid, that he had 


a very good Gun that held about ſix or eight Bul. 


lets, and that Mr Pendergraſs was to have, who 
was to attack the Coach, and ſhoot into the 
Coach: Mr Cranburne was there preſent at that 
Time, and Mr Cranburne was employ'd particularly 
by Capt. Porter to carry a Liſt that Porter writ of 
the Names of ſeyeral Men that were to aq; in it 
under him, and this he was to carry to Charnocl. 
Porter writ it and gave it him, and he carry'd it 
with Directions to bring it back with the Liſt of 
the Names of Mr Charnock's Men. Cranburne did 
accordingly at that Time carry the Liſt of the 
Names to Capt. Charnock, and brought it back 
with an additional Liſt, from Capt. Charneck, of 
his Men. 

At that Time, you will hear farther, when 
Cranburne brought the Liſt, he brought an Ac. 
count that he heard the King did certainly go 
abroid: For Mr Charneck had Intelligence ſo from 
Chambers, who lay at Kenſington to pet [ntelli- 
gence: At which there was very great Rejoy- 
cing among all that were preſent at that Time, 
hoping they ſhould have an Opportunity to put 
this execrable Deſign in Execution; and ſo they 
prepar'd all of em to go out. There were ſe⸗ 
veral Inns in Turnham - Green and Brentford, 
and thereabouts, and they were to be plac'd 


two or three in an Inn, that they might be- 
ready to get together when Time ſhould ſerve. 


It haypen'd the King did not go abroad that 
Day neither, there being ſome Diſcovery of this 
Deſign, and ſo they did diſperſe themſelves, as 
apprehending it was diſcover'd. 

Gentlemen, it will appear by ſeveral Witneſſes, 
that the Priſoner at the Bar was engag'd in this 
horrid treaſonable Deſign, and was to have ated 
a Part in it. We will call our Witneſſes that 
will make the Particulars out to you, and we do 
not queſtion but you'll do what is right. Firſt, 
call Capt. Porter; (who was ſworn.) 

Mr Sol. Gen. Pray, if you pleaſe, Capt. Porter, 
give the Court and the Jury an Account what you 
know of this wicked intended Aſſaſſination, and 
what Share the Priſoner at the Bar had in it. 

Capt. Porter. My Lord, before this wicked Aſ- 
ſaſſination was on foot, the Priſoner at the Bar, 
Mr Ganburne, was employ'd by me to buy Arms. 
I us'd to give him Money to go to the Brokers to 
buy Arms at ſecond-hand, and he brought a 
Sword-Cutler to me, of whom I bought about 
twenty Swords. And when Sir George Barclay 
came into England, and this Buſineſs was reſoly d 
upon, I acquainted him with the Deſign, and 
promis'd to mount him. 
of the Meetings with Capt. Charnock, Sir George 
Barclay, or Sir William Parkyns ; but he went to 
look for a Horſe, and was ready both Saturdays 
to go along with me, On Saturday er [ 
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Cat him with a Meſlage to Sir William Parkyns, 
1 for the — Horſes, which he Had 
romiſed me to furniſh me with, out of his five 
that he was to farniſh ; he came back again, and 
told me that there was a Meſſenger came and ſaid 
that the King did go out, and he knew where to 
have the two Horſes; that Mr Charnock was a- 
fraid we ſhould not have the full Number of Men, 
and deſired me to ſend him the Names of my 
Men; 1 did write a Liſt of the Names of my Men, 
and 1 went afterwards to the Blue-Poſts in Spring- 
Garden, whither he was to come to me ; he did 
ſo, and he brought back the Liſt of my Men, with 


the Liſt of Mr Charnock's Men written underneath 
it, and at the ſame Time News was brought that 


the King did not go abroad that Day. 

L. C J. You ſay, that before the Aſſaſſination 
was ſet on foot, you imployed him to buy Arms 
and Horſes. : i 0 

Capt. Porter. My Lord, I acquainted him with 
it the Friday before the firſt Sarurday. 

L. C. F. You ſaid before the Aſſaſſination you 
imployed him to buy Arms: When was that ? 

Capt. Porter. I ſaid before the Aſſaſſination was 
on foot | imployed him to buy Arms. I told 
him 1 was to be a Captain in Colonel Parker's 
Regiment, and promiſed to make him my Quar- 
ter-Maſter. 

L. C. J. How long ago was this? Was it a 
Week before the Aſſaſſination was on foot ? 

Capt. Porter, He has known of my being a 
Captain in Colonel Parkes Regiment this two 
Yea!'s. 

Mr Att. Gen. I do doubt my Lord, he does not 
diſtinguiſh the Times when he bought the Arms, 
and when the Aſſaſſination was. 

L. C. 7. Yes, yes, he does now; I miſappre- 
hended him at firſt, and thought he ſaid he had 
imployed him to buy Arms a Week before the 
Aſſaſſination was on foot; but he ſays it was a 
longer Time, | 

Mr Att. Gen. I deſire my Lord, he may be askt 
what Time he bought Arms before this Aſſaſſi- 
nation: When was the laſt Time he bought 
Arms? 

Capt. Porter. It was ſeveral Months before the 
Aſſaſſination. 

Mr At. Gen. Was it within a Year before it. 

Capt. Porter, Yes I believe it was within a 
Year. I gave him ſeveral Times Money for that 
purpoſe, in all above ten Pounds, and he told me 
one with another, he had hought ten Caſe of 
Piſtols, and kept them in the Houſe till there 
were Occaſion, | 

Mr Att. Gen. How long, ago is it? 

: Capt. Porter, I believe about a Year ; within a 
Year, 

Mr Ar. Gen. When did you firſt acquaint him 
with the Aſſaſſination? 

Capt. Porter. Preſently after Sir George Barclay 
acquainted me with it, I ſent to him, to deſire 
him to get the Piſtols clean and ready. 

Mr At. Gen. Did you tell him of the Deſign ? 

Capt. Porter. I told him there was a Deſign on 
foot, and I would tell him more when I ſaw him 
next; and I dehr'd him to get the Swords from 
the Sword-Cutlers, and the Piſtols clean and 
ready. And I met him afterwards, and told him 
of the Deſign, and that we intended to do it on 
Saturday the fifteenth ; and he engaged to be 
ready and make one. On the Friday before the 
twenty ſecond he went with me to the Cock-pit, 
and there we met with one Mr Gur, and I askt 


Charles Cranburne. 
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him if he knew where any good Hackney-Horſes 
might be had? He ſaid he believed he did; and 1 
ſent Cranburne with him, and he came back, and 
told me he had found two or three out in Bloomſ- 
bury. 
L. C. J. Look ye, Capt Porter, you muſt not 
ſpeak ſo faſt, it is impoſſible to underſtand ſo 
much Matter as you deliver without diſtinguiſhing 
of Times. You ſaid, that ſome long Time before 


the Aſſaſſination was on foot you ſent him to 


buy Arms, for what Purpoſe were thoſe Arms ? 

Mr Ar. Gen, My Lord, he has told you 

L. C. F. Pray let me hear it from him again. 

Capt. Porter. I ſay, my Lord, he knew of my 
being a Captain in Colonel Parker's Regiment this 
two Years. | | 

L. C. J. But what were thoſe Arms for that he 
bought ? | 

Capt. Porter. To be ready againſt King Fames 
landed, which was deſigned ſeveral Times. 

L. C. J. Why now you make the Matter clear 
to me. 

Mr At. Gen. My Lord, that is not the Thing we 
go upon, that is but introduQory to the Buſineſs 
that we are now a Trying. Therefore we deſire 
to know of him: Captain Porter, when did you 
firſt * Cranburne of the Aſſaſſination of the 
King? 

Cpt. Porter. As ſoon as Sir George Barclay ac- 
quainted me with it, and deſired me to get what 
Men I could to effect it. I ſeat for Cranburne to 
my Lodgings in Norfolk ſtreet, and he came to 
me one Morning; and I told him there was 4 
Deſign on foot, and I would tell him more of it 
afterwards. 

Mr Sol. Gen. When was it that Sir George Barclay 
acquainted you with it? 

Capt. Porter. About the latter Ead of January. 

Mr At. Gen. And what ſaid he to it when you 
acquainted him with it ? 

Capt. Porter. He did agree to go with me, and 
I promiſed to furniſh him with Horſe and Arms; 
and on Friday before the fifteenth I ſent him with 
three Caſe of Piſtols to Sir William Parkyns, to fur- 
niſh the three Men he was to mount with his own 
Horſes. | 

L. C. J. Who was to have thoſe three Caſe of 
Piſtols. | 

Capt. Porter. Sir William Parkyns was, and he 
carried them to Sir William Parkyns's. ME: 

Mr At. Gen. How long was this, do you ſay, 
before the Aſſaſſination was to have been? - 

Capt. Porter. It was Friday before the fifteenth; 

Mr Atr. Gen. That was before the firſt Time 
that it was to have been done. 

Capt. Porter. Yes, and Friday before the laſt, I 
ſent him to look after the Horſes that Gunn ſaid 
he believed he could help me to, and he came to 
me to the Sun-Tayern in the rand, and told 
me he and Jeffrey Gunn had found three Horſes 
in Bloomsbury, and I came out of the Room where 
I was with Sir George Barclay and others, and 
there was Kendrick and Keys, and Cranburne, and 
told them we were reſolved to put it in Exe- 
cution the next Day. 


lr Att. Gen. Well, pray what Diſcourſe had 


you with him the next Day ? 

Capt. Porter. The next Day, the 22d, he came 
to my Lodging at Maiden« Lane, and I ſent him 
to Sir William Parkyns for a Note for the two 
Horſes, that I was to mount of his: He came 
back and told me he knew where to have them, 
and that Captain Charnock _ affraid we ſhould 

: | not 
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not have our Compliment of Men, and deſired 
me to ſend him an Account what Men I could 
bring, which 1 did by Mr Cranburne, and being to 
go to the Blue-Poſts, ordered him to bring 1t to 
me thither, and he did bring it back to me to 
the Blue-Poſts with Captain Charnock's Liſt under- 
neath. ; 

Mr Sol. Gen. Pray Captain Porter, was there 
any Body preſent when you ſent the Lift, and 
the Priſoner brought it back to you ? 

Capt. Porter. Yes there was Mr La Rue, and 
Captain Peridergraſs, and Mr King, | know of 
none elſe. 

Mr Att. Gen. Pray do you remember what 
Healths were drunk after you heard the King 


was not to go abroad ? | 
Capt. Porter. I don't remember what Healths 


were drunk that Day particularly, but whether 
it were Thurſday or Friday, (I cannot tell particu- 
larly the Day) We drank a Health to the ſquecz- 
ing of the Rotten Orange upon the next Saturday. 

Mr Att. Gen. Who was preſent that Day when 
that Health was drunk? 

Capt. Porter. Mr Cranburne was there preſent at 
that Time, and did drink the Health. | 

Mr Czoper. Pray Sir did he meet you by Ap- 
pointment on Saturday the 15th, or was it by Ac- 
cident ? | 

Capt. Porter. By Appointment, as all the reſt 
did, to get ready as all the reſt did, to go upon 
the Deſign ; and fo it was both Days. | 

Sir B. Shower. If they have done with Mr Porter, 
we would ask him a Queſtion or two for the Pri- 
foner : We deſire to know when it was that thoſe 
Arms were bought that he talks of: For we muſt 
acknowledge that Mr Cranburne heretofore went 
upon ſeyeral Meſſages for Capt. Porter ; When was 
that buying of Arms? 

Capt. Porter. I tell you I cannot exactly tell the 
Month. 

Mr CGranburne. Do you remember the Year ? 
Capt. Porter. I believe it was leſs than a Year 
before the Aſſaſſination was on Poot. | . 

Mr Cranburn. If you remember, Sir, it was a 
Month before Col. Parker was put in the Tower. 

Capt. Porter. It was ſeveral Times, I cannot 
tell the particular Times. | 

Sir B. Shower. My Lord, I deſire to know when 
he firſt communicated this Deſign to Mr Cranburne, 


and who was by, and where was it ? 


Capt. Porter. I told you I ſent for Mr Cranburne 
one Day In the Week before the 15th, and he came 
to meat my Lodging in Norfolk-ſtreet, and I ac- 
quainted him that Sir George Barclay was come, 
and there was ſuch a Deſign on Foot; and I deſi- 
red him to get thoſe Piſtols that he had of mine 
ready, and cleaned: that they might be ready for 
the Execution. 

Sir B. Shower. What Day was that? 

Capt. Porter. One Day in the Week before the 


Ii th. 


Mr Cranburne. Did you ever name Sir George 
Barclay to me in your Life? 

Capt. Porter. Yes I did, I told you he was come 
from France. F 

Mr Cranburne. Where was that, at Mr 

Capt. Porter. In Norfolk-ſtreet, where | lay? 

Mr Cranburne, Who was by ? 

Capt. Porter. No Body but my ſelf. 

Sir B. Shower. Upon what Occaſion did you 
meet there? 

Capt. Porter, I ſent for him to my Lodging, 


, 
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Sir B. Shower. How long had Sir George Barely | 3 


_ thoſe Piſtols to Sir William Parkyns ? 


been in Town, before that Time ? 

Capt. Porter. I cannot tell the Time when he 
came to Town. 

Sir B. Shower. How long was it after he came 
to Town before you ſaw him? Had you ſeen him 
a Week or a Fortnight before? Pray recolleq 
your ſelf. 

Capt. Porter. I told you that the firſt Time | 
heard of him, was the latter End of January: 
Capt. Charnock told me he was come, but I az 
then ſick of the Gout. 

Sir B. Shower. Now then I would defire tg 
know, who was by upon the Friday before the 
22d at the Sn Tavern in the Srand, when you 
and Mr Canburne were there? 

Capt. Porter, I did tell you, Sir. 

Sir B. Shower. I delire to know, whether there 
was any Body beſides Mr Cranburne, Kendrick 
and Keys ? 

Capt. Porter. Sir, I will tell you all I can re. 
member; I was in one Room with Sir George 
Barclay, and there was Sir William Parkyns, Capt 
Charnock, and my ſelf; and afterwards I went in. 
to another Room, where there was Kendrick, ard 
Cranburne, and Keys, and Jeffrey Gunn came in 
afterwards, I remember no Body elſe. 

Mr Phipps, Was not Gunn there when you firſt 
came in ? 

Capt. Porter. To the beſt of my Remembrance 
he came in afterwards. | 
Sir B. Shower. My Lord, this may be a very 
material Part of our Defence, and therefore we 
muſt enquire a little the more into it. Mr Porter 
is pleaſed to ſay, that he was in a Room with Sir 
George Barclay, and Charnock, and Sir William 
Parkyns ;, and he came out into another Room 
where was Mr Cranburne, Kendrick, and Keys ; and 


there he ſays, after he had been there ſome Time, 


Gunn came in, I deſire to know, whether Guzn was 
there when he firſt came in? 

Capt. Porter. To the beſt of my Remembrance, 
he came in afterwards, but I cannot poſitively tell, 
for I was in and out ſeveral Times. 

Mr Phipps. At the Time that you communicated 
this Deſign to Mr Ganburne, what ſaid he to 
you ? 

Capt. Porter. When I firſt communicated the 


Thing to him, I told him there was a Thing on 


Foot for the Service of King James, and dclired 
him to go along with me. 

I. C. J. What Kind of Service did you tell him 
it was? | 

Capt. Porter. He asked me, what kind of Service 
it was? 1 told him Sir George Barclay was come 
over, and I told the whole Deſign of the Aſſaſſina- 
tion of the Prince of Orange, that it was intend- 
ed to take him off, as he came from Richmond 
from Hunting. 

Mr Phipps. And pray what did Mr Cranburne ſay 
to you ? 

Capt. Porter. He ſaid he would be ready to go 
along with me. 

Mr Phipps. You ſay, you ſent by him three Caſe 
of Piſtols to Sir William Parkyns, at that Time 
did you tell him for what Deſign thoſe Piſtols 
were ?. 

Capt. Porter. I told him, they were for the 
three Men that Sir 14/iam Parkyns was to mount 
upon three of his five Horſes. 

Mr Cranburne. Did you ſpeak to me to carry 


Capt. Porter. 
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_ B. Shower. Captain Porter, 1 deſire you to 


-lle&t your ſelf, and tell us plainly, whether 
4 was communicated to Mr Cranburne 


before the 15th. _ : 
Capt. Porter. Certainly Sir. 


Sir B. Shower. Are you ſure of it? 

Capt. Porter. Ves Sir, I am ſure of it. 

Sir B. Shower. I ask you, becauſe you know 
what has been ſaid upon this Occaſion in other 

ials. | 
* Where did you write the Note, 
that you ſay you ſent to Sir William Parkyns ? 
Was that Note ſealed or was it not ? 

Capt. Porter. I did not tell you that I writ a 
Note. | | 
Cranburne, You ſwore that you wrote a Note, 
and ſent it by me to Sir William Parkyns for two 
Horſes. 

Capt. Porter, I ſaid no ſuch Thing, Sir. 

Mr Sol. Gen. Look you, Capt. Porter, let him 
ask you any Queſtions, and if they be proper an- 
ſwer them, and let not his Affirmations, or Mi- 
ſtakes provoke you to be angry. : 

Capt. Porter. ſaid, I ſent him to Sir William 
Parkyns, for a Note to have the Horſes from Mr 


Lewis. | f ö 
Mr Phipps. Did you ſend him with a Letter, or 


2x; 1 think ſo, to the beſt of my Re- 
1 ordered you my ſelf to carry 


was it a Meſſage by Word of Mouth? 


Capt. Porter. 1did ſend him by Word of Mouth, 
for a Note. 

L. C. J. Pray, Gentlemen, obſerve the Evi- 
dence, Sir William Parkyns was to give a Note for 
two Horſes, and Capt. Porter ſent Cranburne for 
the Note. 

Mr Phipps. The Queſtion therefore that I ask, 
is, Whether he ſent a Letter for the Note, or 
whether by Word of Mouth ? 

Capt. Porter. I ſent by Word of Mouth. 

Mr Cranburne. Pray will you tell the Court 
what you ſaid upon the 22d to Mr Pendergraſs and 
me, after you came down from the B!ue-Poſts 
leaning upon the Rail. 

Capt. Porter. I don't remember a Word of it, 
for I cannot remember every Word that I have 
ſpoken. 

Sir B. Shower. If you can remember one Parti- 
cular, ſure you can remember another. If you 
can't remember this, how came you to remem- 
ber any Part of the Diſcourſe that happen'd at 
the Blue- Poſts. | 
Capt, Porter. Becauſe that was material to 
this Buſineſs, for I had very ſoon after a par- 
ticular Occaſion to recolle& it upon the break- 
ing out of the Plot. 

Mr Cranburne, Pray what Hour was it this 
Saturday the 15th that you communicated this 
Deſign to me? 

Capt. Porter. I cannot tell what Hour, but I 
ſay you met me at the Blue-Poſts Saturday the 
15th. 

Mr Cranburne. You ſay, you communicated it to 
me the 15th. 

Mr Art. Gen. He ſays he communicated it to 
you, before the 15th. 

Mr Cranburne. 1 deſire to know where he was 
the 14th. 

Capt. Porter. I ſay, one Day before the 15th, 
in that Week I ſent for you to come to my 
1.odgings, and you did come, and there I com- 
municated it to you, 
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Cranburne. Sir, | was not at your Lodgings that 
Week. 

Mr Phipps. What Day of the Week ? 

Capt. Porter, I cannot be poſitive whether it 
was Thurſday, or Friday, or What Day; but one 
Day that Week it was. 

Mr Phipps. You ought to be poſitive when it 
was. 

Capt. Porter. I do tell you as near as I cau. 

Mr Phipps. With Submiſſion, my Lord, he ought 
to be poſitive one Way or other. 

L. C. J. Nay, 1 don't fee that he ought to be 
poſitive to a Day; he may be ſo if he can. 

Cranburne. Pray what Day did you ſay you ſent 
me to Sir George Barclay? 

Capt. Porter. I do not ſay that I ever feat you 
to Sir George Barclay ? 

Mr Phipps. Can you take upon you to ſay, That 
he on at your Lodgings that Week before the 
15¹ | 

Capt. Porter. To the beſt of my Knowledge 
it was one Day that Week. 

Mr Phipps. To the beſt of your Knowledge: 
Are you {ure of it ? 

L. C J. Speak as certainly as you can. 

Capt. Porter. Indeed, I believe fo, it was before 
the 15th. I am ſure, I think, it was within three 
or four Days after Sir George Barclay had ac- 
quainted me with it, I ſent to the Priſoner to 
come to me to my Lodgings, at Mrs _—— in 
Norfolk: ſtreet, and acquainted him with it. 

L. C. J. And when you acquainted him with 
it, What did you tell him? What Part was he to 
act in it? | 

Capt. Porter. I told him, I would have him go 
along with me, and that I had ſet him dowa for 
one of my Party, and would provide him Horſe 
and Arms; and he did agree to go along with 
me. 

Sir B. Shower. Mr Hebber, Pray let me ſee Char- 
nock's Tryal. 

Mr Sh. Buckingham. Why, Sir Bartholomew, is 
the Tryal any Evidence ? 

Sir B. Shower. Mr Sheriff, I know what Uſe I 
can make of it. 

Mr Soll. Gen. Will you ask him any more Que- 
ſtions ? 

Sir B. Shower, No, Sir. 

Mr Sol. Gen. Then ſwear M. De la Rue. 
was done.) 

Pray, Sir, give the Court, and the Jury, an Ac- 
count what you know of the intended Aſlaſſina- 
tion, and what Share the Priſoner had in it. 

M. De la Rue. It is too long a Story to tell you 
all that I know of this Matter; but, if you pleaſe, 
I will tell you what concerns the Priſoner at the 
Bar. Iam heartily ſorry that 1 have Occaſion to 
appear againſt him, as I wou'd be truly againſt any 
Body: But ſince I am here upon my Oath, I mult 
declare the Truth, and nothing but the Truth ; 
and I hope I ſhall not declare any Thing but 
what is Truth. Upon Saturday, the 15th of Fe- 
bruary, the Day that the Deſign was to have been 
put in Execution agaiaſt his Majeſty, and all that 
were in the Coach with him, and againſt his 
Guards, I went to Mr Charnocks Lodgings in 
Norfolk-ſtreet, to inform my ſelf whether they 
reſolved on that Day to go out upon the De- 
ſign; and I found by Mr Charnoc that they did re- 
ſolve it, and I ſtay'd there a while, till ſuch 
Time as Mr Chambers came in; I did not know 
whence he came then, but, as I was informed at- 


terwards, he came from Kenſington to Mr Charnock, 
= _ +: 


(which 
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and his Boots were dirty; and Mr Charnocł told 
me he had ſent a Meſſenger to Mr Porter, And, 


ſays he, if you will ſtay a little Time, I ſhall have 
— "The Meſſenger came back, and told 


him, That Capt. Porter din'd at the Blue-Peſts in 


Spring-Garden, I did not go to dine with him, 
but went Home, where I ſaw Mr King at my 
Lodging, who told me, that the King did not go 
out that Day. I told him, I heard he did not: 
1 found by Mr Chambers's coming back, and that 
we had no Notice from Mr Charnock, that it was 
concluded the King did not go out as it was ſup- 
poſed he ſhou'd have gone. When I had din'd 
at my Lodging, I went to the Blue- Poſts in Spring- 
Garden, to Mr Porter, and there were four, or 
five, or ſix People with him; there was one 
Mr Sherborn, and Mr Kendrick, and two People 
that 1 never ſaw before, and another Perſon, but 
I can't tell now who he was. When we had 
been there a little while, comes in this unfortu- 
nate Man at the Bar, Mr Cranburne; I don't 
know where he had been; but by his coming in 
fo late, I ſuppoſe he had not din'd, and he or- 
dered the Drawer to get him ſome Coſtelets. 
This is all that I can ſay as to that Day : I had 
ſeen Captain Porter twice or thrice between that, 
and the 22d, and he deſired me to be at Home 
on Friday Night, between Eight and Nine, and 
he wou'd ſend to me: He did ſend, and I was 
from Home. But when I came, I was informed 
his Servant had been to ſpeak with me; and in 


the Morning, about Eight or Nine a Clock, Sa. 


turday the 22d, he ſent his Servant to me to tell 
me his Maſter would ſpeak with me at his Lodg- 
ings. I went to his Lodgings, and he then lay 
in Maiden- Lane, at one Brown's a Surgeon's : When 
came in, he was in Bed; and he told me in 
French, Touts Parties ſont Preſts, All Parties are 
ready. I underſtood all along that there were 
three Parties to be engag'd ; one to attack the 
King's Coach, and the two others the Guards; 
Sir George Barclay was to head the firſt, and Porter, 
and Rookwood, the reſt. Mr Porter aroſe and dreſs'd 
himſelf, and in came Mr Cranburne; and Mr Porter 
went out to him into the Pining-Room, and what 
he ſaid I can't tell: But ſoon after came in Pender- 
graſs, Mr Keys, and Mr King, aad then he takes 
Pen, Ink, and Paper. 3 

Sir B. Shower. Who took that? 

M. De la Rue. Capt. Porter took Pen, ink, and 
Paper, and writes down a Liſt of his Party, and 
puts me down firſt. Mr. Pendergraſs ask'd me if 
I was the Captain, and I made him ſome Anſwer, 


but what in particular I cannot tel]; I think I- 


told him, I knew of the Thing hefore the moſt 
did: But I can remember particularly that Liſt 
was given to Mr Cranburne, to carry to Mr. Char- 
noc; upon what Account it was, 1 cannot tell; 
but I concluded, that Mr. Charnock was to be ac- 
quainted with thoſe Perſons that Mr. Porter was 
ſure of: And Mr. Porter at that time told me that 
he was diſappointed of ſome People, and deſired 
me to get him ſome other Men in their Rooms; 
and he ſent particularly to one that Mr. Xing propo- 
ſed; and I did go, and brought him to the Blue-Poſts, 
where Cap. Porter told me he was to dine; and the 
Gentleman I went to, told me he wou'd meet me at 
the Blue-Poſts in Spring- Garden. When Icame back to 
Mr Porter's Lodgings, Mr Porter, and Mr Pendergraſs, 
and Mr Oldfield, and I, went in a Coach to the 


 Blue-Poſts in Spring-Garden, and when we had 


been there a little while, Mr. Cr-anburne came back 
to give an Account of the Erraud Mr. Porter had 
ſeat him upon, and he brings this Liſt. | 
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Mr At. Gen. Who brought it? 

M. De la Rue. Mr. Cranburne ? 

Cranburne. Whither did I bring it? 

M. De la Rue. To the Blue-Poſts in Spring. 
Garden. | | 

L. C. J. You muſt not ask any Queſtions till 
they have done with him. But, Mr De /a Rue, let 
me ask you what Day was this? 

Mr. De la Rue. This was Saturday, the 22d of 
February; and he told Mr Porter there was a [iſt 
of Mr Charnock's Men at the Bottom of that Liſt, 
and I took the Liſt in my Hand, and there was 
Mr Charnock's Liſt of Six or Seyen, or there. 
abouts, of his Party, and at the Bottom of it 
was R. C. I think, for Robert Charnock. © Mr Porter 


takes Mr Cranburne from the Company into ang. 
ther Room, and I went after them, and he told 


Captain Porter, in my hearing, that the King did 
not go out that Day. There is one Thing I for. 
got, which now I recollect, and I am upon my 


' Oath to tell the Truth, and the whole Truth: 


When I was at Mr Porter's Lodging, he told me 
the King was to go out; and that Mr Chambers, 
the orderly Man, had ſent Word, That the King 
reſoly'd to go out between Ten and Eleven. 
I. C. J. Who ſaid ſo? | 

M. De la Rue. Mr Cranburne told me ſo at Mr 
Porter's Lodgings, I ſay I had forgot it, but it 
occurs to my Memory now, that he told me 
there before we went to the Blue- Poſts, that the 
King did go out that Day between 10 and 11; 
for Mr Chambers, the orderly Man, had been with 
Mr Charnock or Sir William Park yns, to let them 
know ſo much. And afterwards when he came 
back with the Liſt of Captain Porter's Men, to 
Captain Porter at the Blue-Poſts in the Sprirg-Gar- 
den; there was at the Foot of that Liſt, a Liſt: 
of Mr Charnock's Men in another Hand, I ſuppoſe 
writ by himſelf, but that I cannot ſwear whoſe 
Hand it was, and Mr Porter took him into ano- 
ther Room, and then Mr Cranburn told him the 
King did not go out, and I believe it was then 
between 11 and 12 a Clock, and he alſo told Mr 
Porter, that Mr Charnock, was apprehenſive the 
Thing was diſcoyercd, and therefore deſired him 
to have a Care of himſelf, for he himſelf was re- 
ſolved not to lie at home that Night; I think, my 
Lord, Mr Porter did ſend back Mr Cranburne to 


Mr Charnock, I cannot be poſitive whether he did 


or not, but | believe he did; becauſe I am ſure 
Mr Cranburne did tell Mr Porter, Sir George Bar- 
clay would ſpeak with him, and Mr Porter made 
Anſwer, why ſhould he deſire me to go to him, 
when he knows | am under ſome ill Circumſtan- 


ces, and he can better come to me? and 1 be- 


lieve Mr Porter did ſend Mr Cranburne once again 
to Mr Charnock. | t 

L. C. J. Well, pray do not ſay any Thing of 
any Matter but what you can be poſitive in. 


M. De la Rue. But Mr Porter did not go to Mr 


Charnock, nor did Mr Charnock come to him, there- 
fore they ſtay'd there and dined; and after Din- 
ner, or a little before Dinner, Keys the Trumpe- 
ter, came up, and told us, that my Lord of Ox- 
ford's Regiment of the Guards was returned from 
Richmond, foaming : Keys went down Stairs again 
to learn Intelligence as I thought, and came up 
and told us he ſaw the King's Coaches newly re- 
turn'd to the Mews, and Mr Cranburne was by all 
the Time; I think this was before Dinner, and 

then we went to Dinner. 
L.C. 3. I tell you again, don't ſpeak any Thing 
that is material but what you can be poſitive in. 
: M. De la Ru. 
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1 Rue, I am poſitive as to the Thing, 
3 was the 22d of February, but I can- 
not be poſitive as to all the Circumſtances : After 
Dinner there was the uſual Healths, the Jacobite 
Healths to King James, and the Prince of Wales, 
and the Reſtoration, and the like; and after that 
| think it was Mr Porter took an Orange in his 
Hand and ſqueez'd it, I am ſure one in the Com- 
pany did, and drank ſomething to the Rotten 
Orange, I cannot very well remember juſt now 
what it was; but I would be cautious of ſaying any 
Thing but what is Truth, but if your Lordſhip 
will give me leave to recollect my ſelf, I will 
tell you what it was Oh! it was to the ſqueez- 
ing of the Rotten Orange, and the Health went 
round, and Mr Cranburne was in the Company, 
and drank the Health, but being diſappointed and 
fruſtrated of the Deſign by the King's not go- 
ing abroad that Day, and Mr Porter being caution- 
ed by Mr Charnock to take care of himſelf, and be- 
ing told that Mr Charnock would not lie at home 
that Night, and the Guards returning in that 
Manner, they were all apprehenſive that the Thing 
had taken Air, and the Deſign of Aſſaſſinating 
the King was diſcovered, and therefore Mr Porter 
concluded of going out of Town; ſeveral Healths 
were drunk round, and I think about Two a 
Clock he went out of Town, and then the Com- 
pany broke up. This is what I can ſay as to the 
Priſoner, and ] hope I have ſaid nothing but what 
is Truth. 

Mr Sol. Gen. Then, my Lord, we deſire to know 
whether they will ask him any Queſtions ? 

Mr Phipps. At the Time you ſay this Liſt was 
given by Captain Porter, to Mr Cranburne, did Mr 
Porter declare to what purpoſe the Liſt was 
ſent ? 

M. De la Rue. No, Sir, not a Word of any 
ſuch Thing. Mr King was by, and Mr Pender- 
graſs was by, and 1 think Mr Keys was by, and 
he writ a Liſt of his Party, putting me down 
Firſt, and Mr Pendergraſs ſaid to me, you are 
Captain, and he gave it to Mr Cranburne to carry 
it to Mr Charnock ,, what the particular Meſſage 
was, I cannot be poſitive: Indeed I don't very 
well remember the Meſſage, but the Liſt was car- 
ried to Mr Charnock, and to the beſt of my Memo- 
Ty it was to give Mr Charnock an Account what 
Men he was ſure of; for Mr Porter told me of ſe- 
veral Diſappointments he had had, of Perſons that 
had promis'd him and fail'd. 

Mr Phipps. Can you remember what Mr Gan- 
burne ſaid upon that ? 

M. De la Rue. No, I do not. | 

Cranburne. What Meſſage was that you ſay, 
| brought from Sir George Barclay ? 

M. De la Rue. 1 do not ſay that you brought 
any Meſſage from Sir George Barclay. 

| Cranburne. You ſaid that I brought a Meſſage 


that Sir George Barclay would ſee him. 


M. De la Rue. I do not ſay ſo; bur I fay that 
you told Mr Porter that Mr Charnock, ſent you 
with a Meſſage to let him know that Sir George 
Barclay was deſirous to ſee Mr Porter, to confer 
about taking care of themſelves. 

Cranburne. Did you hear me name Sir George 
Barclay's Name ? | 

M. De la Rue. Yes, I ſay you told Mr Porter 
that Mr Charnock bid you caution him to take 
care of himſelf, and that he would go that way, 
for Sir George Barclay, and he, deſired to ſee 
him; and Mr Porter ſaid it was an unreaſonable 
Thing for Mr Charnock to deſire it, becauſe they 
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knew he was under Circumſtances that it was 
not proper for him to go, and he wondered ra- 
ther they would not come to him. | 

L.C.7. What time a Day was this? 

M. De la Rue. It was about Twelve a Clock, 
I think. 

L. C. 7. Was it after ſuch time as the News 
was brought that the King did not go abroad 
that Day ? 

M. De la Rue. Yes, my Lord, it was after that 
time. 

Mr Phipps. Were you with Sir George Barclay 
when he was here in England? Did you ſec him 
here ? | 

M. De la Rue. I did not ſee him on this 
Side of the Water. I knew him abroad, 
and a great many other unfortunate Perſons, 
that were concern'd in this Affair; I knew 
ſome of them here, and that they were con- 
cern'd in the Deſign, but I did not converſe 
with many, indeed with but a very few about 
it; for to ſhew that I was not a Man that de- 
ſigned to trappan or inſnare any Man, I did ne- 
ver exchange Two Words about this Matter 
with any Perſons that I knew were concern'd in 
it, but Sir William Parkyns, (and that but in a 
ſmall Meaſure) and Mr Charnock, and Mr Porter 
and Mr King, and Col. Parker, except what paſt 
upon the 22d, between Mr Porter, and Mr Char- 
nock, when Mr Porter ſent Mr Cranburne to Mr 
Charnock. Mr Cranburne was one who Mr Porter 
called his Quarter-Maſter: I know this Gentle- 
man was commonly depending upon Mr Porter, 
but 1 think I never was much in his Company, 
| did not know what Deſign he had upon him, 
but J was told by Mr Porter, that he intended to 
make him his Quarter-Maſter, and I underſtood 
Mr Porter was to have a Troop of Horſe in Col. 
Parker's Regiment. 

Mr Phipps. You ſay you knew a great many 
of them that were concern'd, but you diſcourſed 
and converſed but with a few? 

M. De la Rue. I do ſo, Sir. 

Mr Phipps. How do you know that they were 
concerned, when you did not diſcourſe with 
them ? 

M. De la Rue. By Information from Mr Char- 
nock, and Mr. Porter. | 

Mr Phipps. Do you know any thing more of 
Mr Cranburne, than the Liſt, and what have you 
ſaid already? | 

M. De la Rue. I give you an Account of all 
that I do know. 

L. C. J. Anſwer that particular Queſtion. Do 
you know -noghing more than what you have ſaid ? 

M. De la Rue. No, my Lord, I do not remem- 
ber nor know any more as to Mr Granburne than 
what I have declared, and I am ſorry I had Oc- 
caſion to declare ſo much. 

Mr Att. Gen. Then call Mr Pendergraſs. (who 
was ſworn.) | 

Mr Sol. Gen. Pray will you give my Lord and 
the Jury an Account of what you know of the 
Intended Aſſaſſination, and how far Mr Cran- 


burne, the Priſoner at the Bar, was concerned in it. 


Capt. Pendergraſs. My Lord, the 13th of Fe- 
bruary laſt, I came out of Hampſhire, Mr Porter 
ſeat for me to come to Town, and 1 met him 
that Day at the Blue-Peſts in Spring · Garden, and 
there he told me of the Aſſaſſination that was 
to be done on Saturday following: The next 
Day we dined at the Roſe-Tavern, where the 
Priſoner dined with us, and we talk'd of tte 

N Buſineſs, 
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Buſineſs, that was Friday the 14th, and we were 
to be in readineſs the next Day to aſſaſſinate the 
King, as he was coming from Richmond; but 
ſome Company coming in afterwards, we left off 
the Diſcourſe, and talk'd no more that Night. 
The next Day that we were to do the Buſineſs, 
we met at the Blue-Poſts in Spring » Gar- 
den, and finding the King did not go abroad 
that Saturday, we dined there at the Blue-Poſts, 
and talk'd over again of Aſſaſſinating the King, 
and the Priſoner was by at the ſame time, they 
were all mightily concerned the King did not 
go that Saturday; but when we had dined there, 
we had no further Diſcourſe about the Aſſaſſina- 
tion that Day, but every Body was to prepare 
againſt the next Saturday. 

L. C. J. Was that agreed upon then? 

Capt. Pendergraſs. Ves it was, by all the Com- 
pany; ſo we parted that Day. Some time the 
next Week I met Mr. Porter, and Mr. Porter 
ask'd me if I had a Horſeman's Sword; I told 
him no: Says he to Mr Ganburne, let Captain 
Pendergraſs have one of the Horeſemens Swords 
that you have got. Says Mr Cranburne to me, 
if you will come to my Houſe you ſhall make 
choice of one your ſelf, for 1 have ſeveral at 
home. Said I, Mr Cranburne, J cannot go that 
Way, but I'll take one of your chooſing, if ſo 
be you'll leave it at my Lodgings: He ſaid he 
would do it, and did; he left it at my Lodg- 
ings in S»ffolk-ftreer, which Sword I have till. 
The Day following I met him, and he ask'd me 
if J had receiv'd the Sword; I ſaid 1 had it; and 
he ſaid, it was very well. After this J did not 
ſee Mr Cranburne till Saturday the 22d, at which 
Time I came to Mr Porter's Lodgings between 
Nine and Ten a Clock in the Morning, and the 
Priſoner at the Bar was there, and 1 heard Mr 
Porter give him a Meſſage to go to Sir William 
Parkyns for ſome Horſes, I know not how many. 
The Priſoner went, and in ſome Time after, 
came back again, and brought an Account that 
the King went out that Saturday the 22d to 
Richmond; ſo every Body was to get ready: 
And Mr Cranburne ſaid, that Mr Charnock deſired 
that Mr Porter would ſend a Liſt of his Men; 
upon which Mr Porter wrote a Liſt of his Men, 
and gave it to the Priſoner to carry it to Mr 
Charnock, and bid him meet him at the Blue- 
Poſts, and Mr Porter and M. De la Rue and I 
took Coach, and went down to Spring-Garden, and 
when we came to the Blue-Poſts, there were 
ſome Perſons that I think M. De la Rue had ap- 
pointed to come there ; the Priſonercomes thither, 
and brought the Liſt back, with a Liſt of Mr 
Charnock's Men underneath. I know not who the 
Men were, for I ſaw it only on the one Side of 
the Table, in Mr Porter's Hand; at the ſame 
Time the Priſoner brought an Account, that the 
King did not go Abroad that Day, and preſent- 


ly after we had the ſame Account from other 


Hands; and Captain Porter and I went out of 
Town, and we heard no more of it. 

L. C. J. Are you ſure that he did agree to this 
Matter before the 15th ? 

Capt. Pendergraſs. Yes, I am ſure of it, he a- 
greed to it Friday the 14th, at the Roſe Tavern in 
Covent- Garden, 

L. C. J. On the 15th, it ſeems they were diſ. 
appointed; are you ſure there was an Agreement 
to purſue it the 22d ? 


Capt. Pendergraſs. Yes, I am ſure there was, 
my Lord, 5 Ws 
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L. C. J. Was the Priſoner there? 

Capt. Pendergraſs. Ves, my Lord, I am ſure 
that the Priſoner at the Bar was there. 

Cranburne. Pray, Mr Pendergraſs, was there any 
Diſcourſe about this Thing when 1 was there ? 

Capt. Pendergraſs. Yes, Mr Cranburne, you can- 
not but remember there was. 

3 What Hour did I come there, pray 
Sir? 

Capt. Pendergraſs. Truly, I cannot be poſitive 
to an Hour; but you was there while the Diſ. 
courſe was. 

Cranburne. Whether did I ſtay there all the 
while, and who was in the Company ? 

Capt. Pendergraſs. All the Company broke up 
about ſix a Clock, there was Mr King, Captain 
Porter, Mr Kendrick, Mr Cranburne, Mr Keyes, and 
my ſelf. 

Cranburne. Was Kendrick there when I was 
there ? 

Capt. Pendergraſs. Yes, I am ſure of it; I will 


do you all the Juſtice in the World that I can. 


Sir B. Shower. You ſay, Sir, he did agree upon 
the 14th to this Deſign; pray what Words did 
he uſe ? 

Capt. Pendergraſs. He did agree, that we ſhould 
attack the King the next Day. | 

Sir B. Shower. Pray, Sir, if you can, recolleq 
your ſelf; what did the Priſoner ſay, or whether 


you took him to agree by being ſilent ? 


Capt. Pendergraſs. He ſaid, he hop'd we ſhould 
execute our Buſineſs the next Day. 

L. C. J. What Day was that? 

Capt. Pendergraſs. That was the 14th of Febru- 
ary, and the fame Night I gave Account of the 
Matter to my Lord Portland. 

Mr Phipps. Did he agree to be one in the Exe- 
cution of the Deſign. | 

Capt. Pendergraſs. Ves, he did; he diſcourſed 
the Matter to me himſelf. 

Mr Att Gen. My Lord, we have done with our 
Evidence. | | 

L. C. J. Well, then what ſay you to it for the 
Priſoner ? 

Sir B, Shower. My Lord, what we have to ſay 
on Behalf of the Priſoner in this Reſpe& is this, 
Here are but three Witneſſes produced, and as to 
one of them, De la Rue, there is no Evidence 
that he gives your Lordſhip and the jury, that 
affects this Matter, but only that there was a 


Liſt given by Captain Porter, and carried by the 


Priſoner to Mr Charnock, and ſo brought back 
again. But he does not recolle&, nor ſwear to 
any Meſſage that was ſent from Porter by the 
Priſoner to Mr Charnock: Now, my Lord, the 
bare carrying of a Note of Names will be no 
Evidence of Treaſon. M. De la Rue does not 
ſwear to any Privity of the Priſoner, what the 
Liſt was for, nor to the Delivery of the Liſt, 
which is the Overt-Act in the Indictment, nor 
upon what Account this Liſt was written, or ſent, 
or brought back again, or any Word that pro- 
ceeded from Captain Porter to him upon giving 
the Liſt, or any Word when it was brought back 
again. So that as to De la Rue's Teſtimony, we 
muſt ſubmit it to the Memories and Recollection 
of your Lordſhip and the Jury, we think he on- 
ly proves a Plot in general, of which there is 
no peradyenture, every Body is ſatisfied, that 
there was ſuch a horrible Conſpiracy : Thoſe that 
have been condemned and executed for it, have 
own'd it, and fo it can never be doubted, but he 
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for as to the Drinking of Healths, and 
hows when thoſe Healths were drunk, 
ho it he an Evidence of Diſaffection to the Go- 
vernment, or too much good Manners and Com- 
laiſance to the Company a Man is in, yet that 
Pisaffection, or civil Temper, dr Complaiſance, we 
hope are no Evidences of Treaſon, It is plain the 
Priſoner did depend very much upon Captain 
porter; he was in Truth his Servant to go of his 
Errands, and expected an Office from him, God 
knows when; but it does not appear by any par- 
ticular Action, that he did any Thing that can 
be Treaſon, upon M. De la Rue's Evidence. Then 
as to what Mr Pendergraſs ſays, I mult confeſs his 
Evidence comes Home : For he ſays there was a 
Deſign of the Aſſaſſination, and ſome Agreement 
of the Priſoner to it; but I muſt beg your Lord- 
ſhip's Favour to obſerve, upon Mr Pendergraſs's 
Evidence, if that ſtand alone, it will be but one 
Witneſs, and then we are ſafe by the Purview 
of this Act of Parliament. 
L. C. F. Ay, and by the Law, before the ma- 
king of that AQt. / 
Sir B. Shower. Then, as to Captain Porter, I muſt 
beg Leave to ſay, If our Witneſſes are come that 
were abſent at the other Tryal, and they prove 
what is in my Inſtrugions, it will be very much 
queſtionable, whether there he any Credibility duè 
to his Teſtimony ; Then if you take off his Te- 
ſtimony, there is only the Evidence of Mr Pen- 
dergraſs ; and if he be to be believed, to which [ 
have nothing to ſay at preſent, in the Caſe of a 
Man's Life, upon an Indictment of Treaſon, where 
the Law requires two credible Witneſſes, his ſin- 
gle Teſtimony is not ſuſficient to convi the 
Priſoner. We beg Leave to call our Witneſſes, 


and then we ſhall leave it to your Lordſhip, and 


the jury. 
Mr Phipps. As to the particular Overt- Act laid 


in the Indictment, the carrying about the Liſt, 


only M. De la Rue ſpeaks to it, and Sir Bartholo- 
mew Shower has given it an Anſwer, and 1 ſhall 
not repeat it. | 

L. C. J. Look ye, for that, if any one Overt- 
Act is provd by two Witneſſes, it's well 
enough, 

Mr Sol. Gen. Beſides, they miſtake, my Lord, 
extreamly; for Captain Porter, and Mr Pender- 
graſs, ſpeak both of them to that Particular, as 
to the Liſt. 

Sir B. Shower. We do not deny it; the Queſti- 


on is, Whether you have two credible Wit- 


neſſes ? 

Cranburne. Pray, Mr Pendergraſs, do you remem- 
ber what Captain Porter ſaid to you, and l, when 
we came down to the Blue- Poſts, leaning upon 
the Rail? : 

Capt. Pendergraſs. Indeed, Sir, I do not. 

Cranburne. I would have you recolle& your ſelf; 
as we ſtood againſt the Rails in Spring-Garden, 
when we came down from the Blue-Po/s, after 
the Deſign miſcarry'd, Mr Porter ſaid, Mr Char- 
nock, and they, might thank themſelves if it were 
diſcovered ; For, ſays he, I never cemmunicated 4 
Word of this Thing to any of my Party. 

Capt. Pendergraſs. Indeed I don't remember a 
Word of it, Sir. 5 

Mr Phipps. My Lord, we have one Piece of Evi- 
dence to offer againſt the Teſtimony of Captain 
Porter : He ſays, That he ſent Cranburne with Gunn 
from the Cock. Pit to ſee for Hackney-Horſes, 


and that Cranburne came to him to the Sun Ta- 


vern, and there they had ſome Diſcourſe about 


Charles Cranburne. 


/ 
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executing the Deſign the next Day; and being 
ask'd who was by, when he communicated the 
Deſign to Cranburne, and particularly, Whether 
Mr Gum was by? He ſays he came in afterwards, 
but was not there at the Time of the Commnnica- 
tion about the Deſign. Now we ſhall prove that 
Gunn came in with the Priſoner, and was with 
him all the Time, and there was no ſuch Diſ- 
courſe happen'd. 

Sir B. Shower. Call Geoffry Cunn, and Mary 
Gerrard. [They appeared. 
Your Lordſhip will obſerve, what Captain Portter 
ſwore, That he went in to the Room to Cranburne, 
and Gunn was not there: Now, if we falſifie him 
in that Particular, we ſhall ſubmit to your Lord- 
ſhip how far he is to be believed in the reſt. 

Mr Ar. Gen. Pray, Sir Bartholomew, ask your 
Witneſſes what you will, but make no Deſcants 
upon their Evidence till you have heard them. 


Then the two Witneſſes were ſworn. 


L. C. J. Well look ye, you are both upon your 
Oaths, Conſider what you ſay, ſpeak the Truth, 
and tell all that you know, and nothing but the 
Truth. Which do you begin with ? 

Mr Phipps. Jeffery Gunn : Pray, Mr Gun, did you 
go to the Sun Tavern at any Time with Mr 
Cranburne ? 

Gunn. Yes, I did. 

Mr Phipps. What Day of the Month was it? 

Gunn. ] cannot poſitively tell the Day, it was of 
a Friday. | 

Sir B. Shower. Was it of a Friday, in February, or 
January? 

Gunn. It was in February. 

Mr Phipps. Was it before the Plot broke out ? 

Gunn. Yes, It was. 

Mr Phipps. How long was it before the Plot 
broke out ? 

Gunn. I cannot tell that, truly. 

Mr Ph:pps. Whence did you go? 

Gunn. I was at the Cock-Pit, and I went from 
thence to the Sun Tavern. 

Sir B. Shower. Who did you meet there ? 

Gunn. I ſaw Captain Porter there. 

Sir B. Shower. What Room were you in? 

Gnnn. We went into a Room next the Street. 

Sir B. Shower. Who was there with you? 

Gunn, There was Mr Cranburne, and I, and Mr 
Keyes. 

Sir B. Shower. How long was it before Mr 
Porter came in to you ? 

Gunn. He came in about Half a Quarter of an 
Hour after I was there. | 

Sir B. Shower. Were you there from the Begin- 
ning till Mr Cranburne went away. | 

Gum, Mr Cranburne, and I, went from the Cock- 
Pit together. | 

Sir B. Shower, How long did you ſtay there ? 

Gunn, I was there about an Hour and a half. 

Sir B. Shower. Were you out of the Room at all 
in that Time? | 

Gunn. Ves, I was out of the Room once. 

Sir B. Shower. How long were you out of the 
Room ? 

Gunn. 1 went Home to my Lodging. 

Sir B. Shower. Were you ever with Mr Cranburne 
at the Sun Tavern at any Time beſides this? 

Gum. Never in my Life. 

Sir B. Shower. Who did you leave with him 
when you went ont? | 

Gunn 
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- Gunn, Capt. Porter, and Mr Reyes, as I remem- 


. 

Sir E. Shower. Were you there before Captain 
Porter came to him ? 4 OT 

Gunn. 1 was with Mr Cranburne, and Captain 
Porter came in about a Quarter of an Hour after, 
we came from the Cock-Pit together. 

Sir B. Shower. Pray recolle& your ſelf, and tell 
us upon your Oath, were you there when Capt. 
Porter came in? #4 
- Gunn. Yes, I think I was there when Capt. Porter 
came 1n. 

Sir B. Shower. Did you go and leave him there? 


Gunn. We went all out together. I was there 


about an Hour and half. 

L. C. J. Nay, but you ſaid you were abſent 
fome Time. | 

Gunn, I went Home, and came back again. 

Sit B. Shower. When you went Home, did you 
leave Mr G-anburne behind you? 

Gunn. Yes, I think ſo. | 8 
1 we Phipps. Did you leave Captain Porter with 

im? 

Gunn. I think Cap. Porter was with him then. 

Mr Phipps. But upon your Oath, was you in Com- 
pany with Mr Cranburne at the Sun Tavern, when 
Capt. Porter came firſt in? 

Gunn. Captain Porter went in and out ſeyeral 
I imes. 

Sir B. Shower. Did you ſee Capt. Porter before 
you went to your own Houle ? 

Gunn. Yes ſure. | 
Mr Phipps. Then it cannot be true what Mr 
Porter ſays, that Gum did not come in till after- 
wards. 

Mr At. Gen, Now Mr Gunn I would ask you a 
Queſtion or two firſt, Were you there all the 
while that Mr Cranburne was there, or did you go 
Home? 

Gunn. I went Home. 

Mr Ar. Gen. Did you come back again ? 

Gunn. Ves, I came Home and eat ſome Victuals. 

Mr Att. Gen. How long were you abſent ? 

Gunn. I came back in half a quarter of an Hour. 

Mr Att. Gen. How far is it to your Houſe ? 

| Gunn. Tis not above 100 Yards. | | 
Sir B. Shower, Did Mr Porter come in to you 
before you went Home, when you firſt came in 
with Cranburne ? 

Gunn. He came in after we were in the Room. 

_ Mr Phipps. Capt. Porter ſaid, when he came into 
the Room Gunn was not there. 

L. c. J. He did not ſay poſitively, but as he re- 
member d; now I would ask you a Queſtion or 
Two. . 

Sir B. Shower. Pray my Lord, our Inference from 
this Evidence is thus ; Capt. Porter ſays, that up- 
on Friday the 21ſt of February he was with Cran- 
burne at the Sun Tavern, and out of one Room in- 


to another he came to Mr Ganburne, and talk'd 


with him of this Deſign, and after that Gunn came 
In to the Room, after the Communication was 
over : Now this Man ſwears he went from the 
Cock-Pit with Mr Cranburne, he was with him in 
the Room at firſt when Capt. Porter came in; ſome 
Timeafterwards he went to his own Houſe, and 
left Captain Porter with Mr Cranburne, and came 
back again, and they came away together : Now 
we ſay, theſe two are inconſiſtent ; for Capt. Por- 
rer ſwears that Gunn was not there till after the 


Communication was oyer. 
L. C. J. As he remembers. 
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8 vw ill, , 

Mr Phipps. Nay, I think lie was poſitive he 
came in afterwards. 

L. C. J. As I remember he was not poſitiye 
but call Capt. Porter again. : 

Mr Phixps, When you came hack from your 
Houſe, who were in the Room? 

Gunn. The ſame Company as! left, as far as 1 
remember. 

Mr Mountague. Was Capt. Porter in the Room 
when you came back ? 


Gun. Indeed I can't directly tell, I believe be 


was. 
L. C. J. Pray obſerve what your Witneſs ſays: 


He ſays, Capt. Porter came in and out, and was 


there ſeveral Times before he went away. 
Gunn. Yes, my Lord, he was ſo. 
L. C. J. And you were abſent ſome Time, but 


were you there ſome Time before Porter came 


in? | 
Gunn, Yes, I believe I was. 
Then Capt. Porter came in. 


Mr Att. Gen. Look ye, Capt. Porter, you ſee 
that Man there ? 

Capt. Porter. Yes. | 

Mr Att. Gen. Pray give an Account of what 
you know of that Man's coming in to you at the 
Sun Tavern. 

Capt. Porter. I came ſeveral Times ont of Sir 
George Barclay's Room into theirs, and to the 
beſt of my Remembrance, Mr Cranburne was 


there before Gunn came in. 


Sir B. Shower. Do you remember whether the 
firſt Time that you went out of Sir George Bar- 
clays Room to ſpeak with Mr Cranburne, Mr 
Gunn was there? : 

Capt. Porter. To the beſt of my Remembrance 
he was not; to the beſt of my Remembrance, 
Mr Gunn, I ſaw Mr Cranburne in the Room before 
you was there. | 

Sir B. Shower. Did not you order Gann to come 
with him to the Sun Tavern ? 

Capt. Porter. Yes, Sir, I did. 

Sir B. Shower. Can't you tell whether they came 
together ? | 

Capt. Porter; I was not in the Room when 
they came in firſt, but to the beſt of my Remem- 
brance he was not there when I came in the firſt 
; 

L. C. J. Now, Gunn, you hear what Capt. Porter 
ſays, before you went away to your own Houſe 
did Mr Porter come into the Room to you? 

b — Indeed my Lord I am not poſitive, I think 
e did. : | 

Mr Att. Gen. Neither of them is poſitive, and 
it is a Circumſtance not very material; for it 
ſeems he was abſent, and then the Diſcourſe 
might be. 

L. C. J. No, it is not material, but you ſec 
upon a ſtrict Examination what it comes to? 

Sir B. Shower. They are agreed upon it I per- 
ceive, to be poſitive on neither Side. 

Mr Phipps. Mr Cranburne, pray ask Mrs Gerrard 
what you have a mind. 

Cranburn, Pray what do you know of Capt. 
Porter's going out in Diſguiſe, and wearing falſe 
Hair and Vizards, and going upon the High- 
way, and fuch things ? 

Gerrard. I know not what Mr. Cranburn means: 

| (at which the People laugh'd.) 


Sir B. Shower. It is no laughing Matter, when a 


Man is upon his Life. 
5 Wy L. C. F. 
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L. C. J. No, no, let him have fair Play; 
Anſwer the Queſtion. JE 

Cranburne. Do you know any thing of your 
Maſter's going abroad in Diſguiſes? 

Gerrard. | do not know any thing of my Ma- 
ſter's going upon the High- way. 

L. C. J. Did he go out with Vizards, or any 

h Things ? 

—— never ſaw him wear a Vizard or 
falſe Beard in my Life, but he had once a Patch 
on when he was forced to keep out of the 
way, upon the Account of the Dog Tavern Bu- 
ſineſs in Drury-lane. ; 

Mr. Phipps. See if Mr. Edward Bouchier is here. 

(He was call d, but did not appear.) 

Sir 2. Shower, Call Mrs Burton, (which was 
done; but ſhe did not appear.) 

Mr. N ls Willem Hardyman here ? (He was 
call d, but did not appear.) 

Sir B. Shower. Then call Simon Dawſon, and we 
have done. (which was done.) 

Cryer. They are all calld, but they do not 
appear. 1 

Sir B. Shower. My Lord, we muſt ſubmit it to 
your Lordſhip's Directions upon the Evidence 
that has been given, as to the Credibility of 
theſe Wit neſſes, and whether what Capt. Porter 
ſays, and what Gunn ſays be conſiſtent; ſo that 
you can be ſatisfied there are Two Lawful Cre- 
dible Witneſſes to prove any Overt AQ. 

L. C. J. Yes ſure, but 1 would have you debate 
it if you believe there be any thing in it. 

Sir B. Shower. 1 ſubmit it to your Lordſhip's 
Directions. ; 

L. C. F. The Queſtion is, Whether I ſhould 
give any Directions at all or no, or whether 
there be any Occaſion for it? | 
| Cranburne. I declare this openly before this Ho- 
nourable Court, and ſo many Noblemen as are 
here, that Mr. Porter never made me acquainted 
with this Deſign, till what he ſwore here. 

L. C. F. I can't tell, 'tis ſworn by Two Wit- 
neſſes. 

Cranburne. 1 do declare, tho Capt. Pendergraſs 
fays he does not remember it, that Capt. Porter 
did declare in Spring Garden the 22d, when he 
came out of the Blue Poſts by the Rails, if this 
Deſivn miſcarry, ſays he, Mr. Charnock may thank 
himſelt, for l never communicated this Secret to 
any of my Friends, 

L. C F. But hark ye, do you conſider what 
you ſay, if this Deſign miſcarry : Pray what De- 
ſign was that? | 

Cranburne. He never named any thing but the 
Deſign, he did not ſay what it was. 

L. C. J. But why were you imploy'd to carry 
a Liſt from Capt. Porter to Mr. Charnock, and to 
bring a Liſt back again from him to Capt. Porter ? 

Cranburne. I did carry the Note, but there was 
nothing mention'd what the Liſt was for. 

L. C. J. Then you were there on Friday the 
14th, and there the Deſign was propoſed to 
Aſſaſſinate the King the next Day, and you engag'd 
In it 

Cranburne. Not a Word of it true, my Lord. 

L. C. J. Aye but Mr. Pendergraſs ſwears it, and 
that you were hearty in the Matter, and hop'd 
you ſhould do your Buſineſs the next Day. 

Cranburne. | can't help it if he does ſwear it. 

L. C. J. Then you were at the Meeting at the 
Sun Tavern the 21ſt. 

G-anburne. My Lord you hear what Gunz ſays, 

Vol. Iv. TY r 


Charles Cranburne. 


153 

L. C. J. As to that they are neither of them 
poſitive, but you did there promiſe and under- 
take the Matter, that Capt. Porter is poſitive in, 
that it was agreed by you all to do it the 22d; 
and Mr. Pendergraſs ſays, when you were diſap- 
pointed the 15th, you all agreed to purſue the 
ſame Deſign the Saturday following: 

Cranburne. My Lord, I did not dine at the Blue 
Poſts that Day. 

L. C. J. But you were there; I think indeed 
Mr. Pendergraſs ſays you came in after Dianer, 
and had ſome Steakes. i 

Cranburne. I never heard directly nor indirectly 
— this Deſign, till what I heard them ſwear 

ere. 

L. C. J. Gentlemen of the Jury, you do under- 
ſtand for what Crime this Priſoner at the Bar 
is Indicted: It is for High- Treaſon, in deſigning 
and compaſſing the Death of the King, which 
was to be effected by an Aſſaſſination, in the moſt 
barbarous and wicked Manner, that any Attempt 
of that Nature can poſſibly be made, being to 
ſurpriſe the King, and murder him in his Coach. 

The Queſtion Gentlemen is, whether this Pri- 
ſoner be Guilty of this Crime or no; there have 
been three Witneſſes produced that have given 
Evidence againſt him, Capt. Porter, Mr. De la Rue, 
and Mr. Pendergraſs; and they do all tell you, 
that there was ſuch a Deſign on foot to Aſſaſ- 
ſinate the King, as he came from Hunting at 
Richmond, after he came on this Side the Water, 
in the Lane between Brentford and Turnham-Green. 
There were diverſe Perſons ingaged in this De- 
ſign, which Sir George Barclay was come from 
France to promote and manage : Capt. Porter, as 
it does appear upon his Evidence, was a Perſon 
that was principally ingag'd, and at that Time 
was hearty in the Proſecution of it. | 

As to Mr. O anburne, Capt. Porter tells you he 
was a Man that he had had a long Acquaintance 
with, and had imployed him and deſigned to im- 

loy him as an Officer under him, in caſe a Revo- 
ution happened, which it ſeems about that Time, 
and ſome time before it, was expected. Captain 
Porter was to have been a Captain, and I think he 
deſigned to promote G anburne to be his Quarter- 
maſter ; and he ſent him to buy Arms; and Pre- 
parations were made for that Buſineſs ; but that is 
not the Thing that we are now upon, the Matter 
that now properly falls under our Conſideration, 
is this; The coming over of Sir George Barclay, 
the latter End of January, or the Beginning of 
February laſt, upon which, as it ſeems, Mr. Porter 
was Engaged; and having an Intereſt in this 
Granburne, and there being Horſes to be furniſh'd 
to attack the King and his Guards about Turnham- 
Green, this Man,_Cranburne, was a Perſon that 
was ingaged to be one of the Horſe-men that 
were to make the Attack, and he tells you that 
he did imploy him to provide Horſes and Swords, 
and to prepare the Piſtols, and that he did In- 
gage in it, and particularly that the Deſign was 
to be executed on Saturday the 15th of February, 
and that he was then ready to go with Capt. Por- 
ter; but on that Saturday the King did not go 
abroad, whereby the Deſign was diſappolated for 
that Time : Afterwards there was a Meeting at 
the Sun Tavern in the Strand, where he met with 
Sir George Barclay and others of them, and there 
comes to that Tavern Mr. Oanburne and others, 
and they were in another Room, and Capt. Por- 
ter ſays he came to _ and did diſcpurſe about 


purſuing 
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purſuing the Deſign the very next Day, which 
was agreed, and Cranburne was ready to go the 
fext Day. OT 

Then he tells you farther, that the next Day 
being Saturday the 22d, the ſecond Time that this 


Aſſafnnation was to have been Executed, upon 


the Deſire of Mr. Charnock, who was a Perſon alſo 
that was ingag'd in this Deſign, Capt. Porter 
writes a Liſt of the Men he could bring, and ſent 
it by Cranburne to Charnock 5, Ganburne Carries the 
Liſt to Mr. Charnock, and brings it back again with 
an Addition of the Names of Mr. Charnock's Men 
underneath. 
Mr. De Ia Rue is called, and he ſwears to that 
very Circumſtance, that Mr. Canburne was ſent 


by Capt. Porrer with a Liſt to Mr. Charnock, and 


brought it back again from Mr. Charnock, with 
an Addition of other Names. | tte 
Then Mr. Pendergraſs tells you, that he was with 
this Mr. Cranburne, the Priſoner at the Bar, the 
fourteenth of February, and there was a Diſcourſe 
of going in purſuance of this Deſign the next 


Day, and the Priſoner agreed to it, which he is 


Poſttive in : - He tells you, that when they were 
diſappointed the 15th, being at the Blue-Poſts, 
they then agreed to purſue it the next Saturday; 
Canburne was one of them that agreed. 

Capt. Porter and De la Rue informs you that 
Healths were drank to the late King, and the 
late Queen, and the Prince of Wales, as they 
called him, and then at length, as the concluding 


Health, Capt. Porter, or ſome of them in the 


Company, having an Orange in his Hand, ſqucez d 
it, and drank a Health to the ſqueezing of the 


Rotten Orange, which was pledged by all, and 
particularly by Mr. Cranburne, as is prov'd by both 


Capt. Porter and De la Rue. 

So that now Gentlemen ] muſt leave it to you, 
whether this is not Evidence ſufficient to prove 
this Man Guilty of the Treaſon whereof he is In- 
dicted, that is, of deſigning apd intending the 
Aſſaſſination of the King, and being engaged as 
a Party to execnte this Deſign, whenever there 
was an Opportunity. 

The Council inſiſt upon it, on the Behalf of 


the Priſoner, that what Capt. Porter ſ:ys is not. 


Evidence : In the firſt Place they urge that he 
is not a Man of Credit, for they have mentioned 
that he uſed to he diſguiſed, and wear a Vizard 
Mask, and go abroad under odd Circumſtances, 
and therefore his Reputation they hope is not 
good enough to make him a credible Witneſs 


againſt the Priſoner : Now the Priſoner's Wit- 


neſs being produced, ſays he never knew him go 
in Diſguiſe, or wear a Vizard Mask, bnt once 
he wore a Patch, becauſe he was under ſome ill 
Circumſtances abont a Riot iu Drury lars ; eve- 
ry Body underſtands what the Meaning of that 
was, his drinking of Healths at a riotous Aſſem- 
bly, upon the 11th of June, and he being under 
ſom= Proſecution for that, occaſioned him to wear 
that Diſguiſe, but it was not done to injure any 
Perſon, or do any Miſchief. | 
But then ſay they he is miſtaken in his Evi 

dence, of the Meeting at the Sun Tavern the 21ſt 
of February, the Day before the laſt, that this 
Deſign was to have been execnted, for whereas 
he ſays, that Gunn was not there when he came 
to them, yet Gunn was in the Company at that 
Time, and whereas he ſwears poſitively that 
they diſcourſed of going vpon the ſame Deſign 
to Aſſaſſinate the King the next Day, as was 
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agreed the Saturday before; Gunn heard no ſuch 
Diſcourſe. Gunn 1s called, and he tells you he 
did come 'to the Sun Tavern at that Time, with 
Cranburne and Capt. Porter, he came into the 
Room, and he heard no ſich Diſcourſe. They 
did open it indeed that Gunn had been there all 
the while, and if ſo, then if there had been ſich 
a Diſcourſe he muſt have heard it. Gunz has 
been Examined, and does tell you he was not 
there all the while, but went out and was ah. 
ſeat for ſome Time, about half a quarter of an 
Hour. | 

They have made a Queſtion whether Capt. 
Porter came in when Gunn was there, he ſays 
truly he thinks that Capt. Porter did come into 
the Room while he was there, before he went 
out, but he cannot tell certainly, he was there 
ſome Time, while he was there. Then Capt. 
Porter was called again, and Capt. Porter does ſay 
he knows Gunn was there, but whether he was 
there at that Time he came in, he cannot ſay 
poſitively ; but Gunn ſays Capt. Porter was going 
in and out ſeveral times, as Porter ſays himſelf, 
and Gumm-was abſent for ſome part of the Time, 
So that I cannot ſee any ſort of Contradiction 
between the Evidence that Porter gives, and the 
Evidence that Gunn gives; the one is uncertain, 


and ſo is the other as to that Circumſtance. 


But Gentlemen, they would infer, that if there 
was any ſuch Diſcourſe while Gunn was there, it 
muſt be of neceſſity that Gunn muſt have heard 
it; but it is not neceſſary the Diſcourſe ſhould 
be when Gunn was there : Capt. Porter ſwears po- 
ſitively that there was ſuch a Diſcourſe of going 
the next Day to purſue the Deſign, and he ſays 
he thinks Gunn was not preſent at that Time 
when tle Diſcourſe was, and Gunn ſays he was 
abſent ſ me part of the Time. 

Aud © I muſt leave it to you; upon the whole 
Marrer,if Mr. C-anburne the Priſoner at the Bar did 
conſent aud agree to act in this bloody and wicked 
Deſign, then you are to find him Guilty; if you 
are not ſatisfied of that upon the Evidence you 
have heard, or you think there is any Inconſi- 
ſtency, or ]In:oherence in the Teſtimony on the 
one fide, and the other ; and that there is good 
Reaſon to disbelieve the Evidence 'againſt the 
Priſoner, then you are to acquit him. You have 


heard your Evidence, and you had beſt conſider - 


of It. 
Cl. of the Crown. Who keeps the Jury ? 
Cryer. There is an Officer Sworn. 


Then the Jury withdrew to conſider of their Ver- 
dict, and about a Quarter of an Hour after 
Returned. | 


Cl. of Ar. Gentlemen, anſwer to your Names, 


John Kaine. 

Mr. Kaine. Here, (And ſo of the reſt.) 

Cl. of Ar. are you all agreed of your Verdict? 

Jury. Yes, | 

Cl. of Ar. Who ſhall ſay for yon? 

Jury. Foreman. | | 

Cl. of Ar. Charles Cranburne, hold up thy Hand, 
(which he did.) Look upon the Priſoner; how ſay 
you, is he guilty of the High-Treaſon whereof he 
ſtands indicted, or not guilty ? 

Foreman, Guilty. 

Cl. of Ar. What Goods or Chattels, Lands or 
Tenements, had he at the Time of the Treaſon 


committed, or at any Time ſince ? | 
| | Foreman. 


8 Will. 3 
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Charles 
None to our Knowledge. 
Cl. of Ar. Then hearken to your Verdict as the 


1696. 
Foreman. 


Court has recorded it. You ſay that Charles 
3 is guilty of the High-Treaſon whereof 
he ſtands indicted, but that he had no Goods, 
Chattels, Lands, or Tenements, at the Time 
of the High - Treaſon committed, or at any 


* Time ſiace, to your Knowledge, and fo you ſay 


Cranburne. 155 
Mr. Kaine. My Lord, the jury kumbly deſires 
they may be diſcharged from their Attendance to 
morrow. 
L. C. J. We cannot do it, unleſs the Jury be 
full without them; if you come early, we ſhall 
diſpatch you preſeatly. 


Then the Priſoner was taken from the Bar, and 
the Court adjourned till Seven a Clock the next 
Morning. 
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Die Mercurii Viceſimo Secundo Die Aprilis, Anno Domini 1696. 
Annoq; Regni Regis Gulielmi Tertii Oflavo. 


S4#4$% HIS Day the Juſtices of Oyer and 
N Terminer holden for the County of 
WATHK Aliddleſex, adjourned over to Seven 
Nn this Morning, met, and the Court was 
NN re ſum'd by Proclamat ion in uſual Form. 

Clerk of the Arraignments. Keeper of Newgate, 
ſet Robert Lowick to the Bar, (which was done.) 
You the Priſoner at the Bar, Robert Lowick, thoſe 
Men that you ſhall hear called and perſonally ap- 
pear, are to paſs between our Sovereign Lord the 
King and you, upon Tryal of your Life and 
Death ; if therefore you will challenge them, or 
any of them, your Time is to ſpeak unto them, 
as they come to the Book to be Sworn, and before 
they be Sworn. 

Mr Mompeſſon. If your Lordſhip pleaſes to fa- 
your me with one Word for the Priſoner at the 
Bar, I ſhall not trouble your Lordſhip with any 
Thing that was urged by the Gentlemen that were 
of Council Yeſterday, but I ſhall rely upon ſome- 
thing that has not yet been ſpoken to. My Lord, 
they have not laid any Time or Place where the 
Conſeat or Agreement was, for the forty Men that 
were to ſet upon the King and his Guards: There 
is a Time laid before where they met and dif. 
courſed of the Ways and Means how to aſſaſſinate 
and kill the King; but when it comes to the A, 
ſenſerunt, Conſenſerunt & Aggreaverunt, with ſub- 
miſſion, this beiag another Act, there ought to be 
another Time and Place laid, and for That 1 ſhall 
cite your Lordſhip two or three Caſes; for Men 
may meet and propoſe, and diſcourſe, and conſult 
of ſuch Things, though they be very ill Things, 
and yet that may not be Treaſon. It's the Agree- 
ment that is the Treaſon, and ſo 'twas held in 
Captain Blague's Caſe about taking the Tower. 
They may meet at one Time and Place, and at an- 
other Time and Place they may agree, in Dyer, 
68 B. and 69 Pl. 28. A Man was indicted for Mur- 
der, That he at ſuch a Place in and upon the Per- 
ſon that was murdered inſultum ſecit, & ipſum, the 
Perſon that was murdered, cum quodam cultello, of 
ſuch a Price, percuſſit; and he does not ſhew the 
Place where he ſtruck him, nor had the Indict- 
ment the Words, ad tunc & ibidem, and therefore 
the Court held it void: So it is likewiſe ruled in 

Goodrick's Caſe, Hell. 35 & 119. and therefore in 

lIaditments for Murder, ſince they generally ſet 

forth not only the Time and Place of the Aſſault, 

but likewiſe of the Blow ; ſo likewiſe in Things 

of a more inferior Nature, as Reſcues returned by 

the a the Capias was ſerved, but does 
ol. IV. 


not ſhew where the Reſcue was; or though he 
ſhews where the Arreſt was, and an & coupled 
the Reſcue to it, yet it was adjudged an ill Re- 
turn, Dyer 69. Pl. 29. 10 Edw. 4. 15 Fitz. Ret. 
Vic. 32 Bro. Ret. Det. Bre. 97. and Error 194. 
Palm. 563. and in Ney 114. there are theſe Words, 
Nite, It was moved in diſcharge of a Reſcue, the 
Return was, that they, viz. A. B. aforeſaid, the 
Bailiffs, ad tunc & ibidem vulneraverunt, & c. And 
the aforeſaid George, &c. Reſcuſerunt without ad 
tunc & ibidem, referred only to the Vulneraverunt, 
and not to the Reſcuſerunt, and therefore the Re- 
turn was adjudged inſufficient; for my Lord, al- 
though in Conveyances, a Clauſe or Word in the 
Beginning or End may refer to the Whole, yet, 
in Indictments, every Sentence muſt be certain, 
plain, and expreſs, and have its own Time and 
Place: Therefore, in Noy's Rep. 122. Raymond was 
indicted for ſtopping a Croſs- Way leading from a 
certain Ville called Sroake, into a Ville called Mel- 
ton, in the County of Dorſet, and the Indictment 
was quaſh'd, becauſe in the County of Dorſer ſhall 
refer only to Melton, and not to both : So an In- 
dictment of forceable Entry into a Meſſuage exifterns 
Liberum Tenementum of F. S. is not good for Want 
of the Words ad tunc, though the Participle exi- 
ſtens does ſtrongly imply that it was his Houſe at 
that Time, 3 Co. 754. Het. 73 Ney 131. Palm. 426. 
Bridg. 68. 2 Cro. 214, & 610. Sid. 102. Lat. 10g, 
&c. And my Lord Coke tells us in Calvin's Caſe 5. 
B. that Indig ments of Treaſon, of all others, are 
the moſt curiouſly and certainly indited and penn'd 
and all thoſe that I have ſcen and obſerved, have 
contained more Certainty than the Inditment now 
before your Lordſhip: In Reginald Tucker's Caſe, 
the Inditment was, That he and Thomas Place 
apud Bridgwater, in Com. Somerſett. prædict. Compaſ- 
„e to kill and depoſe the King. & c. and to 
bring their treaſonable Purpoſes to effect, they the 
ſaid Reginald Tucker and Thomas Place the ſame 
Day and Year, at Bridgwater aforeſaid, in the 
County aforeſaid, againſt the King, with a great 
Multitude of People, array'd in a warlike Man- 
ner, viz. with Swords, &c. ſe ipſos illicite & pro- 
ditorie inſimul ad tunc & ibidem congregaverunt & 
aſſemblaverunt & guerram publicam contra dittum 
Dominum Regem apud Bridgewater prædict. in Com, 
prædict. dicto viceſimo Die 2 Anno primo ſupra- 
dicto proditorie paraverunt ordinaverunt & levaver unt. 
So in the Indi&ment of Gate, as it is ſet forth at 
large in a Plea in Bar of Dower, brought by his 
Wife, he with Force and Arms, apud Villam dee 
f | R 2 Ware, 


| 
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Ware, &c. aſſembled with a great many Perſons, 


. Bellum crudele contra dictam Dominam Reginam 


ud Ware, predift. ad tunc falſo & proditorie publi- 
— & 1 ac inſuper ad tunc & ibidem falſo 
& proditorie, proclaimed the Duke of Northumber- 
land, to be Lieutenant-General of their Forces; 
C etiam falſo & proditorie apud Ware prædict. ad 
tunc, proclaim'd the Lady Fane Dudley Queen. 
This is in Berndlowe's Reports, publiſh'd by Ser- 
jeant Rowe, fol. 5 f. placito 91. So in the Earl of Lei- 
ceſter's Caſe, Plowd. Com. 385. the Indictment is 
laid much after the ſame Manner, and many other 
Indictments, which at preſent I am unwilling to 
trouble your Lordſhip with ; and this being one 
of a new Form and of the firſt Impreſſion, l hope 
your Lordſhip will hold it inſufficient. And, my 
Lord, when they go farther, and ſay, Et quilibet 
eorum proditorie ſuper ſe ſuſcepit eſſe unum, there is 
no Place or Time alledged where that was done, 
which of Neceſſity ſhould be mentioned : For 1t 
is a conſtant Rule in our Books, that what is iſſu- 
able, ought to have a Place where it may be tryed. 
Now, this is iſſuable; and the moſt material 
Thing in the Indictment is, for compaſſing the 
King's Death. The Overt-Acts are, That Cui. 
ſtopher Knightley the Priſoner, and two others, did 
conſult to kill the King ; and afterwards did agree 
how to do it, viz. by forty Horſemen Quorum, 


theſe ſhou'd be four, and every one of them did 


agree to be one; then comes the other Overt-ᷣ Act 
of providing Arms for them. Now ſuppoſe they 
ſhould not prove the laſt, viz. the providing 
Arms; then, my Lord, they muſt reſort to one 
of the other Overt-Acts, that theſe four did con- 
ſult and agree to kill the King; or that theſe four 
did agree, the Manner how to do it, as is laid in 
the Indictment; and it is plain they muſt fail of 
Proof of either of theſe; for by the not proſecut- 
ing any one of the Name of Chriſtopher Knightley, 
but preferring a new Indictment againſt one Alex- 
ander Knightley, it appears that Chriſtopher Knight- 
ley was not there; and the Proving theſe three 
others making a Conſult and Agreement, is not a 
Proof of the ſame Overt-Act, that is laid in the 


Indictment, as it ought to be by the late Act; un- 


leſs they can prove that a Conſult of Three is a 
Conſult of Four: And if it be anſwered, that it is 
alledged, that Quilibet eorum ſuper ſe ſuſcepit, then 
will that come to be iſſuable, and the moſt mate- 


rial Part of the Indictment; and conſequently a 


Place ought to have been laid where it ſhould be 
tryed ; this, my Lord, is a diſtin& Sentence of it 
ſelf, it is in a Parentheſis, and though you take it 
away, the Senſe of what remains is perfect and 
intire z and conſequently this Sentence is or ſhould 
be intire of it ſelf, and therefore ought certainly 
to be expreſs'd. Beſides, if your Lordſhip plea- 
ſes, it is not poſitively laid, what theſe Perſons 
ſeverally undertook to be, there is indeed mention 
made before of forty Horſemen, agreed upon to 
ſet upon the King, then comes the Parentheſis, 
Quorum tidem Chriſtophorus Knightley, Robertus Lo- 
wick, Ambroſius Rookwood & Carolus Cranburne forent 

uatuor, & quilibet eorum proditorie ſuper ſe ſuſcepit 
T unum : It is perhaps expreſs'd fully enough by 
the Word Quorum, that it was agreed theſe ſhou'd 
be four of the forty Horſemen ; but there wants 
the Repetition of the Word __ to expreſs 
what they ſeverally engaged to be ; and the Word 


& cannot join and connect the Sentences : For 
forent and ſuſcepit differ not only in Number but 
alſo in Mood and Tenſe, and the Senſe is not ne- 
cellarily coherent; for it might be true, that the 


8 Will. 3. 
Majority of the Company might agree, theſe 
ſhou'd be four, and yet they themſelves might not 
ſeverally ingage therein, and one or ſome of them 
might undertake it, and yet the Company not 
agree to it; and it cannot be mended by Inteng. 
ment. There was Yaux's Caſe, in the 4 Rep, 44. 
he was indicted for Murder, for perſuading a Man 
to take Cantharides; it was laid, That he perſua- 
debat eundem Nicholaum recipere &i bibere quendam 
potum mixtum cum quodam veneno vocat. Cantharides . 
and the Indictment ſays, Ouod prædict us Nichol ay, 
neſciens pradictum potum cum Veneno prædicto fy, 
intoxicatum, ſed fidem adhibens Dictæ perſwaſiong 
Willielmi Recepit & Bibit; but does not ſay, ve- 
nenum pradict inn, but yet it adds, Per quod prædict 
Nicholaus immediate poſt receptionem venent predicti, 
languiſh'd and dy'd; here, one would think, was 
a ſufficient Implication, that he took and drank 
the Poiſon ; but it was ruPd, that none of theſe 
Words were ſufficient to maintain the Indictment: 
for the Matter of the Indictment ought to be plain, 
expreſs, and certain, and ſhall not be maintained 
by Argument or Implication, and therefore for 
Want of thoſe Words the Indictment was held 
inſufficient, and the Man again indicted for that 
Offence, and there ſeems much more Incertainty 
in this Indictment, and therefore I humbly pray 
your Lordſhip that it may be quaſh'd. 

Sir B. Shower. My Lord, we think the Objection 
is fully put, and therefore we deſire to have their 
Anſwer to It. | 
Mr Att, Gen. We think, my 
Sir Thomas Trevor. Lord, this Objection will re- 

| celve a very plain Anſwer. The 
Indictment ſets forth, That at ſuch a Place the 
Priſoner at the Bar did imagine and compaſs the 
Death of the King: There is a particular place 
where the Imagining was, and that they, to ac- 
compliſh that Treaſon, in compaſſing and imagin- 
ing the Death of the King, did, among others 
poſtea eiſdem die & anno apud parochiam prædictan, 
meet and conſult, &c. ſo there's the ſame place ſet 
forth again, wherein they did meet and conſult 
of the Ways and Means, and Time and Place, 
when, where, and how to aſſaſſinate the King: 
And immediately it follows, & conſenſerunt &. 
agreaverunt, &c. that forty Men, whereof. they 
were to be four, and every one of them undertook 
to be one, ſhould do ſo and ſo, Now, my Lord, 
ſay they, It is not ſaid that the Agreement that 
there ſhould be forty Men to do it, was at the 
ſame Time and Place where they did meet and 
conſult about the Ways and Means: But, my Lord, 
with ſubmiſſion, it is very plain, that the Agree- 
ment for forty Men, and the particular Agree- 
ment for them to be of the Number, is but the 
Effect of the Conſultation that is mention'd juſt 
before: For it is ſaid, they conſulted how they 
ſhou'd do it, and they agreed to do it in this Man- 
ner; the particular Manner is ſet forth imme- 


diately after that, it is ſaid they did conſult of the: 


Manner; fo that, my Lord, it is part of the for- 
mer Sentence; a Particularizing of what they did 
agree upon at that Conſultation; but it is no di- 
ſtin& Overt-Act: If it had been a diſtin& Overt- 
AQ, then the Caſes that have been cited by che 
Council, do ſhew, that there ſhould be a particu- 
lar Time and Place mentioned for ever) Overt- 
Act; but this is only a Part of that Overt-Act 
that was mentioned generally before: This tells 
you particularly what the Means were chey did 
agree upon, and the Sentence is not compleat till 
you have gone over this; ſo that, my Lord, = 
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; it had been very improper when they 
How 2 K Time and Place, of the Means 
— Ways how It ſhou'd be effected, then to ſet 
forth that it was at the ſame Time and Place where 
they did conſult of the Ways and Means, that 
cannot be proper; for it is not laid at firſt, that 
there was any particular Way propoſed, but only 
in general, they conſulted of the Ways and Means; 
therefore, my Lord, all this that Mr. Mompeſſon 
has aid, will not be pertinent to this Caſe , it is 
impoſſible to have been otherwiſe ; it 1s but a Part 
of the Sentence; and it is not compleat till you 
have gone over the ſeveral Particulars : As to the 
Caſe of a Reſcus, that is, the Offence upon which 
the Matter is to be grounded; the Verberavit and 
Vulneravit are not the Reſcueing ; but where there 
is not one Sentence compleat, till you come to the 
End of theſe Words, there it muſt be all taken 
together; ſo it is here, they conſulted of the 
Way, and agreed this to be the Way, which they 
ſet forth in particular: It js join'd to the former 


Part of the Sentence, and the Whole is not com- 


pleat withour It. 

Mr Sol. Gen. With ſubmiſſion, my Lord, it can- 
not be otherwiſe, nor can they make it Senſe 
otherwiſe. | 
| L. C. J. They ſay you might, 
Sir John Holt. and ſhould have put in, ad tunc 
& ibidem. | 

Mr Sol. Gen. With ſubmiſſion, my Lord, I ſay 
it cannot be repeated again: Indeed if you wou'd 
make it like the Caſe, as Mr. Mompeſſon wou'd have 
it, that forty Men did agree to it, and forty Men 
did it, it were neceſſary to name Time and Place, 
as it is in the Caſe of Murder : That he did agree 
to murder him, and afterwards knock'd him on 
the Head, there you ſhould lay Time and Place 


where he agreed, and where he did the Act, for 


there is an Act done; but in this Caſe there is no 
Act done, but only an Agreement that forty ſhou'd 
do it, whereof theſe four were to be Part of the 
Number. Now, they cry, you do not ſay what 


theſe four were to be for. Yes, we do: The For- 


ty were to do ſuch an Act, and theſe were to be 
four of that forty, and every one of them under- 
took to be one, ſo that it cannot be expreſs'd other- 
wiſe then it is; for what they ſay of the Indict- 
ment's being not in the ſame Form that other In- 
dictments are, that will be no Argument at all; 
for it does not follow, that there muſt be one ex- 
preſs'd Form of Indictment; of Right there are 
divers Forms of Indictments, and all of them good, 
becauſe Indictments are to be framed according to 
the particular Caſe, and they caanot put me an 
Inſtance of ſuch a particular Caſe as this As to 
that of the Miſtake of the Name of Knightley, that 
unqueſtionably can be no Objection at all: For 
how does it appear to the Court, that this is againſt 
the ſame Perſon that was before indicted by the 
Name of Chriſtopher ? there may be another Chri- 
ſtopher for ought they know: But I will ſuppoſe, 
that the Conſult was proved not, as it is laid, that 
they were to be four ; but only that they were to 
be three of them, it would be well enough againſt 
the Priſoner at the Bar, if he be proved to be 
one. 

Mr Conyers, Firſt, we have here laid a Time and 
Place for the Treaſon alledged in the Indictment 
and alſo for the two Overt-Acts, how, when, and 
where it was to be done, and the Providing of 
Arms for it; and for this Particular of the forty 
Men, that they would have us put the ad tunc & 
ibidem to that, is but Part of the Overt- Act, which 
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was before alledged ; for the firſt Oyert-A& men- 
tioned, is the Meeting and Conſulting, and there 
we lay both Time and Place ; that on ſuch a Day, 
and at ſuth a Place, they did meet and conſult of 
the Way and Manner how to do ſuch an Act: And 


then we continue on the Sentence, by particula- 


rizing how it was to be effected; that they did 
agree there ſhou'd be forty Horſemen to do it, 
whereof they were to be four: This is but a Part 
of the Overt-Act, which is the Conſulting and 
Agreeing upon the Ways and Means; this parti- 
cular Means agreed upon, being but the Reſult and 
Effect of the Conſultation before : So that we con- 
ceive there is no Want of Time or Place, upon 
which to take Iſſue in this Caſe. 

Mr Comper. My Lord, I think, with ſubmiſſion, 


there is nothing in their Objection, and I take it to 


have received a full Anſwer already: Yet | would 
ask one Thing of the Gentlemen of the other Side, 
had the Sentence run without the Words de iis 
mods & mediis, &c. which follow after the Word 
conſultavit, and before the Words & aggreavit ;, in 
this Manner, That they did then and there trai- 
terouſly treat, propoſe, conſult, and agree, that 
forty Horſemen, or thereabouts, with Guns, and 
ſo forth. If then there had been any Colour to 
think it neceſſary, that it ſhould be laid in this 
Manner, That they did then and there traiterouſly 
treat, and then and there traiterouſly propoſe, and 
then and there traiterouſly conſult, and did then 
and there traiterouſly agree: And if not, then 1 
wou'd deſire them to tell me why then and there is 
more neceſſary to one Verb did agree, than it is 
to all the Reſt, in Senſe and common Speaking. 
The only Uſe of a Conjunction copulative, is to 
derive the Force of ſome Words, in a Sentence fore- 
going, down to a Sentence following, to avoid 
Repetition: And here, though after the Conſulta- 
tion be put many Words that relate to that Mat- 
ter, by Way of Parentheſis; yet the ad tunc & 
ibidem ſtill does refer to all the Verbs following, 
being joined by the Conjunction copulatiye; it does 
not vary the Caſe at all, the Putting in that Paren- 
theſis ; it is notwithſtanding but as one Sentence: 
And the Suppoſing that the Parentheſis ſtood out, 
makes it very plain, there can be no Colour to ſay 
there wanted a Repetition of the ad tunc & ibidem 
to eyery Verb. | 
Sir B. Shower. With ſubmiſſion to your Lord- 
ſhip's Judgment, there is no Anſwer made to this 
Objection. I do agree, if there had been ſeveral 
Verbs, and noother Words had intervened, that 
an & wou'd have coupled all together, and you 
need not have repeated ad tunc & ibidem to every 
one: But here is a Fact after the Verbs, that 
makes one compleat intire Sentence; and if this 
of the forty Men were left out, it had been a good 
Sentence, that they did propoſe and treat how, 
where, and when ; that's a Sentence of it ſelf, the 
Conſulting and the Treating of the Ways and 


Means : But then they ſay, and they did agree 


and aſſent that forty ſhould do it : Now there is 
no Neceſſity for the Interpreting of theſe Words, 
That they ſhou'd conſult and agree at the ſame 
Place and Time; there is no Neceſſity to conjoin 
this Agreement for the forty Men with the Con- 
ſultation; they might propoſe and conſult at one 
Time and Place, and not agree, and afterwards 
agree at another Time and Place : It is not a Spe- 
cification, or, as they call it, a ſpecifick Account 
of the Conſultation, nor a neceſſary Effe& of it, 
ſoas to make it neceſſary to join them together; 
they might meet and conſult at one Time and 
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Place, and at anotder Time and Place they might 
agree that forty ſhould do it; and therefore when 
you ſay at one Time and Place they did con ſult 
and propoſe, and afterwards they did agree; it 15 
not neceſſarily imply'd, that it muſt be at the ſame 
Time and Place; and when it is not neceſſarily 
imply'd, we think it neceſſary in Indicments, for 
Gertainty-ſake, to have ad tunc & ibidem inſert- 
ed again. 8 

Mr Mompeſſon. My Lord, Mr Sollicitor fiys, That 
as to other Precedents, that does not make it ne- 
ceſſary that this ſhou'd be like them; and that it is 
no Argument that it ought to be ſo here. My Lord 
Coke, in Calvin's Caſe, tells us, That by Precedents 
the Law is known, and that Indictments of Trea- 
ſon are of all Things the moſt cutionſly penn'd ; 
and it is common to infer the Law is ſo, becauſe 
uſually it is ſo in the Precedents of Indicments. 
Mr. Sollicitor ſays likewiſe, That there may be a 
Chriſtopher Knightley beſides an Alexander; but I 
cannot take that for an Anſwer to the Exception 
J urge, which is the Want of ad tunc & ibidem 
at the Quorum, and the Quilibet; for the Quilibet 
may come to be in Queſtion as the moſt material 
part of the Indictment, becauſe the Agreement of 
the Four upon the Meeting of the Four is alledg'd 
as an Overt-Act. Now, with ſubmiſſion, they 
muſt prove the Aſſembly of the whole Four, or 
they do not prove the Overt-Act expreſly laid: 
Then as to the Quilibet ſuſcepit, which is the moſt 
material Part, it has no Time nor Flace. | 

Mr. Att. Gen. No ſure: We do not need to 
prove all four, for it is a diſtin& Offence in each; 
and if any one undertook, it is well enough againſt 
him: and for the Time and Place, we tell you, it 
is Part of the former Sentence, and makes but an 
intire One. 

Mr Mompeſſon. As for the Reſidue of the Verbs, 
if they had been omitted, it had been good Senſe; 
but this is a perfect intire Sentence of itſelf, when 
it tells you what they conſulted and treated of, as 
in the Caſe of the Reſcue that I put; if it had 
ſtop'd there, it had been a good Sentence without 
the Yulneraverunt. | 

Mr. Att. Gen. The Reſcous is the Offence in that 
Caſe, the othere is diſtin : But here, in this Caſe, 
nothing can be plainer than that all is one AR, as 
we have laid it, That at ſuch a Time and Place 
they did conſult and treat of the Ways and Means; 
but then there is no Agreement mentioned till af- 
ter we have ſaid they did conſult of the Ways 
and Means, and did agree that this ſhou'd be the 
Way : This is certainly one entire Sentence that 
ſhews what the Agreement was upon the Conſul- 
tation as the Reſult of it. 

Mr. Comper. As to what Sir Bartholomew Shower 
ſays, That we ought to repeat the ad tunc & ibidem, 
unleſs the Senſe of the Words implies a Neceſlity 
that the Conſultation and the Agreement ſhould 
be at one Time and Place. My Lord, there can 
be nothing in that, for it does not ariſe from the 


Neceſſity of the Thing one Way or tother ; but 


we take it as an intire Sentence, and that the 
whole Matter is ſufficiently connected and laid to 
one Time and Place, though it might be divided 
it muſt be taken, as alledged, to be one intire Fact, 
& elſe it recurs to the ſame Objection, that ad 
tunc & ibidem muſt as well be put to every Verb; 
for *ris poſſible they might propoſe at one Time 


and Place, and conſult at another, and debate at 


another, as well as agree at another: So that no- 
thing is to be argued from the Neceſſity of the 
Thing more in one Caſe than the other ; for one 
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Man might propoſe it in one Place, and the Reſt 


might then ſhake their Heads at it, and then the 


might again meet and conſult at another Pace, 
and afterwards agree at a Third: But when it is 
ſaid then and there they did meet, conſult, and agree 
it cannot be underſtood but that the Agreement 
was at the ſame Time and Place with the Meeting 
and Conſult. - „ 

Sir B. Shower, But this can be no Anſwer that 
Mr. Comper gives now, for propoſing, and con- 
ſulting, and treating, and debating, are all of 
the ſame Signification, for one Man's propoſing to 
another; and the other's propoſing to him, is con- 
ſulting, treating, aud debating ; but now conſult. 
ing and agreeing are different Things. 

Mr comper. So is propoſing and conſulting : One 
may propoſe, but there muſt be at leaſt Two to 
conſult : There is that nice Difference between 
them. : 

Sir B. S;ower. Every One muſt agree for himſelf, 
and that muſt be certainly laid with Time and 
Place, let the Propoſal and Conſultation be what 
it will. 

L. C J. Mr Mompeſſon puts that Caſe in Dyer up- 
on an Indictment of Murder, That on ſuch a Day, 
and at ſuch a Place, the Party made an A ſſault up- 
on the Perſons ſlain, & percuſſit; but does not 
fay, Et ad tunc & ibidem percuſſit, and for not al- 
ledging that the Indictment was held nought. 

Mr Att. Gen. My Lord, That is a different Caſe 
from this, becauſe inſultum fecit, and the percuſſit, 
are different Crimes; there is a great Difference 
between an Aſſault and a Stroke: But here it is, 
That they did propoſe and conſult of the Ways 
and Means, and agreed upon this particular Way; 
that is the fame Thing; it is not an intire Sen- 
tence till you come to the End of it, then it is 
compleat when you ſhew what was the Effect of 
the Counſultation; what they were agreed upon, 
and not till then. 

Mr Mompeſſon. A Man's holding up his Hand is 
an Aſſault, but he muſt actually Strike, to be 
guilty of Murder: So a Man may debate, and yet 
= agree : It is the Agreement that is the Trea- 
on. 

IL. C. J. Read the Indictment. 


Cl. of 1 die Februarii anno Regni dicti 

Domini Regis nunc ſeptimo, & di- 
verſis aliis diebus & vicibus, tam antea quam poſtea, 
apud Parochiam Sancti Pauli Covent-Garden, pre- 
dict, in Comitatu prædict' faliè, malitiosè, diabolicè, 
proditorie, compaſſaverunt, imaginati & machinati fu- 
erunt, excogitaverunt, deſignaverunt & intendebant 
dictum Dominum Regem nunc occidere, inter ficere, & 
murdrare, & ſtragem miſerabilem inter fideles ſub- 
ditos ipſius Domini Regis per totum hoc Regnum Arglic 
paſſere, & cauſare & ad eaſdem ne ſandiſſimas, nequiſ- 
ſimas & diabolicas proditiones & proditorias compaſſa- 
tones, machinationes, & prop:ſita ſua prædicta perim- 
plend perſiciend' & ad effectum redigend ipſi iidem 
Chriſtophorus Knightley, Robertus Lowick, Am- 
broſius Rooke wood & Carolus Cranburne, & quam 
plurimi alii falſi proditores ¶ Jur ator' prædictis ig noti) 
poſtea ſcilicet eodem decimo die Februarii anno ſup-a- 
dicto apud Parochiam prædictam in Com' prædicto, ac 
diverſis alits diebus & vicibus, tam antea quam poſtea, 
ibidem & alibi in eodem com” false, malitio:e, adviſate, 
clandeſtine, proditorie, ac vi & armis conveniebanty 
propoſuer tract aver conſultaver” conſenſer & aggre- 
aver ad ipſum Dominum Regem nunc ex inſidiu & 
dolo percutiend', Anglicè to aſſaſſinate, interficiend 
G murdrand & ad execrabilem, horrendam & de- 
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teſtabilem Aſſiſination Anglicè Aſſaſſination, & In- 
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terfectionem zl” citius exequend & perpetrand poſten, 


ſcilicet eiſdem die & anno as diver ſis aliis diebus & 
vicibus apud p 


aroch' pred” in Com” prædicto proditorie 
traclaver' propoſuer & conſultaver de viis, modis & 
mediis ac tempore & loco ubi, quando, qualiter & quo- 
modo dictum Dominum Regem ſic ex inſidiis facilius 
interficerent, & conſenſer aggreaverunt & aſſenſer 
quod quadragint” homines Equeſtres aut eo circiter 
(quor” iidem Chriſtophorus Knightley, Robertus 
Lowick, Ambroſius Rookwood & Carolus Cran- 
burne forent quatuor, & quilibet eor' proditorie ſuper 
ſe ſuſcepit eſſe unum) cum Bombardis, ſclopis & ſclo- 
petis, pulvere hombar dico, & globulis plumbeis onerat 
& cum gladiis, enſibus & aliis Armis arma inſidiati 
forent & eſſent in ſubſeſſu, Anglice in Ambuſh, ad 
eundem Dominum Regem in Rheda ſua, Anglice his 
Coach, exiſten* quando foris iret iuvadend Quodque 
uidem & competens numerus de hominibus illis ſic ar- 
mat in ſatellites, Anglice the Guards, ipſius Domini 
Regis eum tunc attendend & ſecum exiſten aggreſſi 
forent & eos expugnarent & devincerent, dum alii 
eorundem hominum ſic armat ipſum Dominum Regem 
percuterent, interficerent, occiderent & murdrarent. 


Mr Mompeſſon. The Conſult is like the Aſſault, 
and the Agreement is like the Stroke. 

L. C. J. Treby. It is a nice Caſe as yon wou'd 
have it, but I think it is very natural as the 
King's Council put it at firſt; they lay the Con- 
ſultation of the Ways and Means how it ſhou'd 
be done, and then they conclude that thus it ſhall 
be done: All which makes but one intire Thing. 


L. C. J. They ſay they met that Day at St. 


Paul Covent-Garden, that's in the Beginning, and 
did conſnlt how to kill the King; and they con- 
ſented and agreed among themſelves, that it 
ſhou'd he done in this manner: Does not this 
refer to hoth Time and Place in the Beginning? 
It is a continuing on of the ſame Sentence, and 
makes al but one and the fame Act; it is the Re- 
ſult of the Conſultation at that Time and Place. 


Sir B. Shower. But, my Lord, it might he at 


another Place : They might conſult at one Place, 
and conclude at another. X 

Mr Conyers. But it is laid to be at the ſame 
Place, for no other Place does appear, and it is 
one continued Sentence. | 

I. C. J. Treby. You wou'd make the Repetition 
ſo frequent and reiterated, that it wou'd become 
abſurd. | | 

Mr Att. Gen. Indeed I do not know what theſe 
Gentlemen wou'd have. 

Sir B. Shower. We wou'd have this Indictment 
as all others are, the Precedents are as we ſay, 
and we hope this ſhall purſue em, or elſe be quaſhr, 

L. C. J. Look ye here, Sir Bartholomew Shower; 
Suppoſe this Part ſhou'd not be right, that will 
not vitiate the whole Inditment. 

Mr Mompeſſm. But your Lordſhip won't ſuffer 
them to give Evidence'of that Part that is vitious. 

L. C. J. Yes, yes; it comes within the firſt 
Words of the Time and Place laid; they may 
give Evidence of it, becauſe this is but a ſettin 
forth the Manner agreed upon for the Execution 
of the Deſign that was before conſulted and 
treated of; it is comprehended in the former 
Words; and if they had omitted this out of the 
Indi ment, the Indictment had been never the 
worſe; there had been a ſufficient Overt-Act al- 
ledged to prove the Compaſſing and Imagining 
the Death of the King ; for if People at ſuch a 
Place and Time meet, and propoſe the Way and 
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Means how to effect it, do you think the Indict- 


ment wou'd not be good enough without laying 


the particular Means agreed upon? Certainly it 
had been well enough if this had been omitted. 
Do you think they cannot give in Evidence this 
as a Proof of the Overt-A&? Certainly they 
may. | 

Sir B. Shower, The Queſtion will be, my Lord, 
then upon the whole, Whether the Concluſion of 
the Indictment, contra legiantiæ ſus Debitum, ſhall 
be taken diſtributively to every Fact, and if ſo, 
then there ought to be Time and Place alledg'd 
to cvery Fact. 

L. C. J. Suppoſe you lay ſeveral Overt-Acts, 
and prove but one, yet he is to be found guilty 
of the High-Treaſon, which is the Imagination, 
and Compaſſing the Death of the King, which is 
the Crime laid in the Indicment; then ſeppoſe 
this was left out of the Inditment, they might 
give it in Evidence as a Proof of the Overt- Act, 
that is well laid for Time and place; and there- 
fore though it be expreſs'd, and not ſo fully and 
particularly laid, we cannot quaſh the Indictment 


for it, becauſe the Inditment would have been 


good, though that had been omitted. 

L. C. J. Treby. That is certainly true, it is no 
Cauſe for quaſhing the Indictment. 

Mr Soll. Gen. The Indictments againſt the Re- 
gicides were for Compaſſing the Death of the 


King, and they gave in Evidence that he was 


Put to Death, though they charg'd in the Indict- 
ment only the Compaſſing and Imagining the 
Death of the King. 

L. C. J. Ay ſure, That is an Overt-Act with a 
Witneſs, the Indictment was not laid for Mur- 
dering the King, but for Compaſſing his Death, 
which is the Treaſon according to the Act of 
Parliament of 25th, Ed. the 3d, and as an Overt- 
= they gave the Cutting off his Head ia Evi- 

ence. 

Mr Att. Gen. The Inditment ſays, they com- 
paſs'd and imagined the King's Death, and they 
agreed to do it in this manner; if this be not 
all one intire Sentence I know not what is. 

L. C. J. As to your Caſe, Mr Mompeſſon, which 
you quote out of Dyer, it is poſſible a Man may 
make an Aſſault at one Time, and at another 
Time make an Aſſault and give a Stroke, but 
this is all one Act, it does but ſpecify what was 
generally conſulted of and propoſed. 

L. C. J. Treby, Pray, do you think a Man may 
demur upon a common Action of Battery, where 
ris ſaid firſt, at ſuch a Time and Place, Inſultum 
fecit & verberavit, vulneravit, becauſe there is not 
a Place ſet to every Word. 

Mr Mompeſſon. Indictments ought to be very 
curiouſly penn'd, and what is good in an Action 
will not be good in an Indictment, with Sub- 
miſſion. 

L. C. J. Treby. But ſuppoſe you ſhow'd it for 
Cauſe upon ſpecial Demurr. 

Mr Mompeſſon. My Lord, I cannot tell what it 
wou'd amount unto. 

L. C. J. You cannot quaſh the Indictment at 
this Time, that is not poſlible, becauſe the In- 
ditment is good as to the reſt, ſuppoſing this 
was not fo well as it might be, 

Mr Mompeſſon. Then, my Lord, 1 am in your 
Lordſhip's judgment, whether they ſhall be ad- 


mitted to give in Evidence this particular Thing. 


L. C. 7. They may certainly give in Evidence, 
the Agreement to have Forty Men to kill the 
King, as a Proof of the Conſultation, A * 
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and Conſent to kill the King; and the Conſent- 
ing to have Forty Horſemen is an Evidence of 
their treating, propoſing and conſulting to kill 
the King. Then for your Objection of Quilibet 
ſuſcepit to be one, that is well enough, it is all 
{11 but one Sentence. — 5 

Sir B. Shower. One of which is it? for they have 
not laid in the Indi&ment what it is, Whether 
it be one of the Four, or one of the Forty. 

L. CJ. Whether it be one of the Four, or the 
Forty, is not material, for cannot one be found 
guilty and the reſt acquitted? the one is not 
charg'd with the Act of the other, but they are 
ſeveral Offences, and each muſt anſwer for him- 
ſelf. In all Indictments, Offences are ſeveral. 
Suppoſe an Indi&meat of Conſpiracy, and it is 


laid in the Indictment that Four did conſpire, ' 


can't you prove that two conſpired ? no Queſtion 
you may. It is not certainly neceſſary that every 
one ſhou'd be proved to have conſpired. Suppoſe 
it were alledged that Four did beat a Man, and 
does not ſay QOuilibet eorum beat him, you may 
give in Evidence that one did beat him. 
Sir B. Shower. No Queſtion of that in Caſe of a 

Battery, but in the Caſe of a Conſpiracy there 
muſt 'be more than one. | 

L. CF. Nay, I will ask you even in an Action of 
Conſpiracy, where the very Giſt of the Action is 
Conſpiring together, cannot two be found guilty 
and the reſt acquitted? In Riots there muſt be 
Three or more. It may be you'll lay Ten, but it 
is ſufficient, I hope, if you prove it upon any 
Three of them. 

Mx Att. Gen. The Difference is betwixt Con- 
tracts and Crimes, for Contracts they are joynt, 
but Crimes they are in their own Nature ſeveral. 

Mr Soll. Gen. Beſides, my Lord, though they be 
out of Time, yet this is not to the Abatement of 
the Indictment; but to the Evidence; how do 
they know, but we will give it in Evidence that 
Coriftopher Knightley was one. 

L. C. J. Treby. Mr Mompeſſon moves it as a Ca- 
Veat againſt your giving it in Evidence. 

Sir B. Shower. If in an Outlawry againſt diverſe, 
they leave out theſe Words, Nec eorum aliquis 
comperuit, that is eyery Day held to be nought, 
and for that Reaſon we ſay, the Quilibet eorum 

ſuſcepit is neceſſary too, and without being laid 
cannot be given in Evidence, and if it be laid, 
it ought to have Time and Place. 

IL. C. J. Teby. The Default of Appearance muſt 
be a ſeveral Thing, and when he lays it joyntly 
non comperuerunt, it may be true that all did not 
appear, if any one made Default; but when you 
charge Men with a Fact done, though in the plural 
Number, yet it is a diſtin& ſeparate Charge up- 
on every one. 

Cl. of Arr. Robert Lowick, thoſe Men that thou 
ſhalt hear call'd, and perſonally appear, are to paſs 
between our Sovereign Lord the King, and you, 
upon Tryal of your Life and Death; if therefore 
you will challenge them, or any of them; your 
Time is to ſpeak to them as they come to the 
Book to be ſworn, and before they be ſworn. 
George Ford. 

Lowick. I do not except againſt him, 

Cl. of Arr. Hold the Book to Mr Ford. 

Cryer, Look upon the Priſoner, you ſhall well 
and truly try, and true Deliverance make, be- 
tween our Sovereign Lord the King and the Pri- 
ſoner at the Bar, whom you ſhall have in Charge, 
and a true Verdict give according to your Evidence: 
So help you God | 

Cl. of Arr. Thomas Trench. 
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Lewick. L have nothing to ſay againſt him. (E. 
was ſworn.) _ 
Cl. of Arr. John Wolfe. | 
Lowick. 1 do not except againſt him. (He waz 
ſworn.) | | 
Cl. of Arr. James Bodington. 
Lowick. 1 challenge him. 
Cl. of Arr. John Raymond. 
Lowick, I ſay nothing againſt him. (He way 
ſworn ) TY 
Cl. of Arr. George Hawes, as | 
 Lowick. I do not except againſt him. (He way 
ſworn.) 5 
CI. of Arr. Thomas Glover. 
Lomick. I challenge him. 
Cl. of Arr. Matthew Bateman. 
Lowick. 1 do not except againſt him. 
ſworn.) > 4 | 
Cl. of Arr, James Partherith. 
Lowick. I challenge him. 
Cl. of Arr. Joſeph 4 
Lowick. I challenge him. 
Cl. of Arr. Alexander Forth. 
Lowick, I challenge him. 
Cl. of Arr. Francis Chapman. F 
Lowick, I challenge him. 
Cl. of Arr. Nicholas Roberts. 
Lowick. I challenge him. 
Cl. of Arr. Thomas Playſtead. 
Lowick. I challenge him. 
Cl. of Arr. John Hall. 
Lowick. I challenge him. 
Cl. of Arr. William Partridge. 
Lowick. I challenge him. 
Cl. of Arr. Peter Levigne. 
 Lowick. I challenge him. 
Cl. of Arr. Thomas Moody. 
Lowick. I challenge him. 
Cl. of Arr. Thomas Ramage. | 
Lowick. 1 do not except agaiaſt him. (He v 
worn.) | | 
. Cl. of Arr. Edward Towneſend. 
Lowick, I challenge him. 
Cl. of Arr. William Gunſon. 
_ | challenge -_ 8 
Cl. of Arr. John Wyborne, he did not appear: 
William Strode. * — 
Lowick, I challenge him. 
Cl. of Arr. William Mild. 
Lowick. I do not except againſt him. (He wa: 
ſworn.) | | 
Cl. of Arr. Milliam Pitts. 
Lowick, I do not except againſt him. (He was 
ſworn.) | 
Cl. of Arr. William Smith. 
Lowick. I do not except againſt him. (He was 


(He mai 


ſworn.) 


Cl. of Arr. Moſes Cook, 

Lowick, I challenge him. 

Cl. of Arr. Benjamin Boltby. 

Lowick. I do not except againſt him. (He was 
ſworn.) 

Cl. of Arr. Elias Fletcher, 

Lowick. I have nothing to ſay againſt him. (He 
was ſworn.) © | 

Cl. of Arr. Cryer countez. George Ford. 

Cryer. One, &c. 

Cl. of Arr. Elias Fletcher. | 

Cher. Twelve Good Men and True, ſtand to- 
gether and hear your Evidence, 

Z. C J. Now the reſt of the Jury that have ap- 
peared are diſcharged. | 

d. of Arr. Cryer, make Proclamation. f 

| ; Quer: 
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| Oye, If any one can inform my Lords 
* King's Tultices of Oyer and Terminer, the King's 
Serjeant, Or the King's Attorney General, before 
this Inqueſt be taken of the High-Treaſon, where- 
of the Prifoner at the Bar ſtands indicted, let 
them come forth, and they ſhall be heard, for 
now the Priſoner ſtandsat the Bar upon his Pe- 
liverance , and all others that are bound by Re- 
cognizance to give Evidence againſt the Priſoner 
at the Bar, let them come forth and give their 
Evidence, or elſe they forfeit their Recognizance. 


The Names of the Twelve ſworn are theſe ; 


Georg? Ford, Eſq; 


Thomas Trench, Eſq; illiam Wild, Gent. 

Fohn Molfe, Eſq; 54 William Pitts, Gent. 

John Raymond, E.ſq; William Smith, Gent. 
George Hawes, Eſq; Benjamin Boltby, Gent. & 


Matthew Bateman, Eſq; ] i Elias Fletcher, Gent. 


Cl. of Arr. Robert Lowick, hold up thy Hand ; 
which he did. You that are ſworn, look npon 
the Priſoner and hearken to his Caufe. He (tands 
indiaed by the Name of Robert Lowick, late of 
the Pariſh of St. Paul Covent-Garden, in the Conn- 
ty of Middleſex, Gentleman; for that he, to- 
gether with Chriſtopher Knightley, late of the ſame 
Pariſh and County, Gentleman; Ambroſe Rogh- 
wood, late of the ſame Pariſh and County, Gentle- 
man; and Charles Cranburne, late of the ſame Pa- 
riſh and County, Yeoman; not having the Fear 
of God in their Hearts, nor weighing the Duty 
of their Allegiance, but being moved and ſeduced 
by the Inſtigation of the Devil, as falſe Traytors 
againſt the moſt Serene, moſt Illuſtrious, moſt 
Mild and moſt Excellent Prince, our Sovereign 
Lord, WILLIAM the III. by the Grace of God, 
of England, Scotland, France, and Ireland, King, 
Defender of the Faith, &c. their Supreme, True 
and Rightful, Lawful and Undoubted Lord; the 
Cordial Love and True, and Due Obedience, 
Fidelity and Allegiance, which every Subject of 
our ſaid Lord the King, that now is, towards 
him our ſaid Lord the King, ſhould, and of 
right, ought to bear, withdrawing and utterly to 
extinguiſh, Intending and Contriving, and with 
all their Strength Purpoſing, Deſigning and Con- 
ſpiring the Government of this Kingdom of Eg- 
land, under him our faid Lord the King that now 
is, our right, duly, happily, and very well eſta- 
bliſhed, altogether to ſubyert, change, and alter; 
as alſo the ſame our Lord the King to Death and 
final Deſtruction to put, and bring, and his faith- 


ſul Subjects, and the Freemen of this Kingdom of 


England, into intollerable and moſt miſerable 
Slavery to Lewis the French King, to ſubjugate 
and inthral, the 1oth Day of February, in the Se- 
venth Year of the Reign of our Sovereign Lord 
the King that now is, aud diverſe other Days 
and Times, as well before, as after, at the Pa- 
rilh of St. Paul's Covent Garden aforeſaid, in the 
County aforeſaid, falſely, maliciouſly, deviliſhly, 
and traiterouſly, did compaſs, imagine, and con- 
trive, purpoſe, deſign, intend, our ſaid Lord the 
King that now is, to kill, flay, and murder; and 
miſerable Slaughter among the faithful Subjects 
of our ſaid Lord the King throughout this whole 
Kingdom of England, to make, and cauſe, and 
the ſame their moſt wicked, impious, and devi- 
liſh Treaſons, and traiterous Compaſſings, Con- 
trivances, and Purpoſes aforeſaid, to fulfil, per- 
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fect, and bring to effect, they the ſaid Chriſtopher 
Knightley, Robert Lowick, rg Rookwood, and 
Charles Cranburne, and very many other falſe 
Traitors to the Jurors unknown ; afterwards, to 
wit the fame Tenth Day of February, in the Yeur 
aboveſaid, at the Pariſh aforcſaid, in the County 
aforeſaid, and diverſe other Days and Times, 235 
well before, as after; there, and elſewhere, in the 
ſame County, falſly, maliciouſly, adviſedly, ſecret- 
ly, and triterouſly; and with Force and Arms 
did meet together, propoſe, treat, conſult, con- 
ſent, and agree, him our ſaid Sovereiga Lord the 
King, that now is, by lying in Wait and Wild, 
to aſſaſſinate, kill, and murder, and that execrable, 
horrid, and deteſtable Aſlaſſination and Killing, 
the ſooner to execute and perpetrate; afterwards, 
to wit, the ſame Day and Year, and divers other 
Days and Times, at the Pariſh aforeſaid, in the 
County aforeſaid ; traiterouſly did treat, propoſe, 
and conſult, of the Ways, Manner, and Means, 
and the Time and Place, where, when, how. and 
in what manner, our ſaid Lord the King, fo by 
lying in wait, the more eaſily they might kill; 
and did conſent, agree, and aſſent, that Forty 
Horſemen, or thereabouts; of whom the ſaid 
Chriſtopher Knightley, Robert Lowick, Ambroſe Rook- 
wood, and Charles Cranburne, would be four; and 
every one of them traiterouſly took upon him- 
ſelf to be one, with Guns, Muskets, and Piſtols, 
loaden with Gun-powder, and Leaden Bullets; 
and, with Swords, Rapiers, and other Arms, ar- 
med, ſhould lye in Wait, and be in Ambuſh, the 
ſame our Lord the King in his Coach being, 
when he ſhould go abroad to ſet upon, and that a 
certain and competent Number of thoſe Men fo 
armed ſhould ſet upon the Guards of him our ſaid 
Lord the King then attending on him, and being 
with him, and ſhould fight with them, and over- 
come them, whilſt others of the ſame Men fo 
arm'd, him, our ſaid Lord the King, to aſſaſſinate, 
kill, flay, and murder: and they the ſaid Chriſto- 
pher Knightley, Robert Lowick, Ambroſe Rookwood, 
and Charles Cranburne, their Treaſons, and all 
their Traiterous Intentions, Deſigns, and Contri- 
vances aforeſaid, to execute, perpetrate, fulfil, 
and bring to effe& afterwards, to wit, the afore- 
ſaid 10th Day of February, in the Seventh Year 
aboveſaid, at the Pariſh aforeſaid, in the County 
aforeſaid, divers Horſes, and very many Arms, 


Guns, Piſtols, Rapiers, and Swords, and other . 


Weapons; Ammunition, and Warlike Things, 
and military Inſtruments, falſly, maliciouſly, ſe- 
cretly, and traiterouſly did obtain, buy, gather 
together, and procure; and did cauſe to be bought, 
obtain'd, gather'd rogether, and procured with 
that Intent, them, in and about the deteſtable, 
horrid, and execrable Aſſaſſination, Killing, and 
Murder of our ſaid Lord the Kine, that now is, 
as aforeſaid, to uſe, imploy, and beſtow; and the 
ſame Premiſſes the more ſafely, and certainly to 
execute, do, and perpetrate, he the aforeſaid Chri- 
ſtopher Knightley, with one Edward King, lately 
of High-Treaſon, in Contriving and Conſpiring 
the Death of our ſaid Lord the King that now 1s, 
duly conviated and attainted, by the Conſent and 
Aſſent of divers of the Traitors and Conſpira- 
tors aforeſaid, the ſaid tenth Day of February, in 
the ſeyenth Year aboveſaid, traiterouſly did go 
and come to the Place propoſed, where ſuch in- 
tended Aſſaſſination, Killing, and Murder, of onr 
faid Lord the King, 'by lying in Wait, ſhould be 
done, perpetrated and W to view, ſce, 


and 
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and obſerve, the Couveniency and Fitneſs of the 
ſame Place for ſuch lying in wait, Alſaſſination 
and killing, there to be done, perpetrated and 
committed ; and that Place being ſo viewed and 
_ obſerved afterwards, to wit, the ſame Day and 
Year, his Obſervations thereof to ſeveral of the 
ſaid Traitors and Conſpirators, did relate and 
impart, to wit, at the Pariſh aforeſaid, in the 
County aforeſaid, and the aforeſaid Charles Cran- 
burne, the ſame Day and Year there in order, the 


ſame execrable, horrid, and deteſtable Aſſaſſina- 


tion, and killing of our ſaid Lord the King, by 
the Traitors and Conſpirators aforeſaid, the more 
readily and boldly to execute, perpetrate, and 
commit, adviſedly, knowingly, and tralteroully, 
did bear and carry among divers of thoſe Trai- 
rors and Conſpirators forwards and backwards, 
from ſome to others of them, a Liſt of the Names 
of diverſe Men of thoſe who were deſign'd and 
appointed, our ſaid Lord the King, ſo as afore- 
ſaid, by lying in Wait to kill and murder, againſt 
the Duty of the Allegiance of them the ſaid Chri- 
ſtopher Knightley, Robert Lowick, Ambroſe Rookwood, 
and Charles Cranburne;z and againſt the Peace of 
our ſaid Sovereign Lord the King that now 1s, 
his Crown and Dignity, as alſo againſt the Form 
of the Statute in ſuch Caſe made and provided : 
Upon this Indictment he has been arraigned, and 
thereunto hath pleaded not Guilty, and for his 
Tryal hath put himſelf ypon God and the Coun- 
try, which Country you are: Your Charge 1s to 
inquire, whether he be guilty of the High-Trea- 
ſon whereof he ſtands indicted, or not guilty ; if 
you find him guilty, you are to inquire what 
Goods or Chattels, Lands or Tenements, he had 
at the Time of the High-Treaſon committed, or 
at any Time ſince, to your Knowledge. If you 
find him not guilty, you are to inquire whether he 
fled for it, if you find he fled for it, you are to in- 
quire of his Goods and Chattels, as if you had 
found him guilty ; if you find him not guilty, and 
that he did not fly for it, you are to ſay ſo, and no 
more; and hear your Evidence. 

Mr Mountague. May it pleaſe your Lordſhip, and 
you Gentlemen of the Jury, this is an Indictment 
of High-Treaſon againſt Robert Lowick, Priſoner 
at the Bar, and the IndiAment does charge him 
with compaſſing and imagaining the Death of the 
King, and end-avouring to ſubyert the Govern- 
ment, and inſlave this Kingdom of England, and 
bring it under French Tyranny and Slavery, and 
the Indictment ſets forth that Robert Lowick, the 
Priſoner at the Bar, the Tenth of February, met 
ſeveral falſe Traitors, and there conſulted and 
treated how to aſſaſſinate his Majeſty ; and agreed, 
that forty Horſemen to get together, ſome to at- 
tack the Guards, while others were to aſlaſſinate 
the King in his Coach; and the Indictment char- 
ges him likewiſe with getting together Horſes and 
Arms for this Purpoſe, to this he hath pleaded 


not guilty. We will call our Evidence, and prove 


the Fact againſt him, and we do not doubt but 
you will do your Duty. 

Mr Att. Gen. May it pleaſe your Lordihip, and 
you Gentlemen that are ſworn, this is an Indict- 
ment of High-Treaſon, in conſpiring and compaſ- 
ling the Death and Deſtruction of the King, the 
Nature of our Evidence againſt the Priſoner at 
the Bar is this. 

You will hear, Gentlemen, by the Witneſſes, 
that about Chriſtmas laſt a Conſpiracy and Deſign 
was ſet on foot to aſſaſſinate the King, and accord- 
ingly to accompliſh it, there were ſeyeral Perſons 
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ſent over from France by the late King Jay, 
who were Part of his Guards, and particularly 
Sir George Barclay was to be the Head of then. 
he was a Lieutenant of the Guards there, and he 
was ſent over in January laſt, and there were , 
great many Troopers ſent over, who were to be 
under his Direction, particularly Mr. Harris, who 
will give you an Account, that he was ſent oyer 
by Order of King James, and he was told parti. 
cularly King James had a Service for him to gg 
in England, and he hop'd it might be an Oppox. 
tunity to advance him. He was to obſerve the 
Orders of Sir George Barclay, and by what Token 
he ſhould know him; he was to meet him in G. 
vent-Garden, and he was told he might find him 
there twice a. Week in the Square, about ſix a. 
Clock, after it was dark; and that he might know 
him, he told him, he would have his white Hand. 
kerchief hanging out of his pocket; accordingly 
Mr. Harris came over, and Mr. Hare came with 
him, and they came and did meet with Sir George 
Barclay, and they, together with Sir George Barclay 
and ſeveral others here in England, Mr. Porter, 
Mr. Charnock, and Sir William Parkyns, did enter 
into conſultation how to effect it: There were ſe⸗ 
veral Meetings about it, and you will find the pri- 
ſoner at the Bar was at ſeyeral Meetings to that 
Pur poſe, and they did undertake, among them, 
to provide ſo many Men as might make about the 
Number of Forty, which they thought ſufficient 
for the Execution of this Deſign. 
Gentlemen, you will hear that the Priſoner at 
the Bar did treat with ſeveral Perſons to be in- 
gaged in it; particularly, about the 5th of Fe- 
bruary, he ſent to one Bertram, and ask'd him if 
he would be ingaged in a Deſign for King Fames's 
Service that was quickly to be executed, without 
asking of Queſtions, and afterwards, I think, he 
undertook he would : So about the 14th of Fe- 
bruary he met him again, and that was the Day 
before the firſt Time they intended to attack the 
King, and then being ſo near the Time when it 
was to be executed, he thought it proper to ac- 
quaint him with the Thing he had ingag'd him in; 
and he did acquaint him, That the next Morning 
they were to be ready to attack the King and his 
Guards, and bid him be ſure to get his Boots and 
other Things ready for that purpoſe, and he gave 
him a Guinea in order to it. Bertram, it ſeems, 
on the 15th of February did not come, and the 


King it ſeems did not go abroad that Day, ſo they 


were diſappointed at that Time; but the Sunday 
after Bertram met him, and Mr. Lowick, complain- 
ed that he had not come upon the Saturday ac- 
cording as he had undertaken; and he told him 


it would have been the ſame Thing, he would 


have difappointed them if the King had been in 
the Field. 

Gentlemen, you ſhall find, That as he thus en- 
gaged Mr. Bertram, ſo he was to provide ſeverat 
others; and did declare, That at his own Charge 
he had got two or three, he complain'd of it as a 
Hardſhip put upon him, That whereas Mr Harris 
had 6 s. a-Day Subſiſtence, and was only to take 
care of himſelf, he, Mr. Lowick, had at his own 
Charges ingaged and provided ſeveral. 

You will find, Gentlemen, that Mr. Rookwood, 
who was tried Yeſterday, had ſeveral Meetings 
about it, with Mr. Lowick and Mr. Harris; they 
did think it to be a barbarous Thing: But how- 
ever, they were reſolved to obey Orders, and the 
Prifoner in particular ſaid he wou'd obey Orders, 
tho" he thought it a very wicked Thing. 

| | Gentle- 
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on will find by the Evidence how 

3 —_— carried on; the Priſoner was to 
be engaged in it, and did not only imbarque him- 
ſelf in Perſon, but engaged others, and did treat 
with them about it. We ſhall call our Witneſſes, 
who will give you a full Account of it, and then 
we ſhall leave it with you, who we queition not 
will do Juſtice. Firſt call George Harris; who ap- 
zred and was ſworn. 


P Mr Sol. Gen, Pray will you give an Account to 
my Lord and the Jury, what you know of the in- 
rended Aſſaſſination, and what Part the Priſoner 
at the Bar-had in it. 

Mr Conyers, Begin from the Firſt, and tell your 
whole Knowledge as you did Yeſterday. i 

Mr. Harris. On the 14th of January, New Stile, 
I was ordered to wait on King James at Dinner; 
after Dinner was over, I was called in, where was 
Coll. Parker and Mr. Hare at the ſame Time, and 


King James told me he was very ſenſible of the 


good Service I had done him; and now he had an 
Opportunity of doing ſomething for me: I was 
to go into England, and there to be ſubſiſted, and 
I was to follow the Orders of Sir George Barclay; 
the King told me I ſhou'd find Sir George Barclay 
in Covent-Garden, with a whice Handkerchicf hang- 
ing out of his Pocket, on Mondays and Thurſdays 
between the Hours of ſix and ſeven in the Eve- 
ning, and that was the Sign I was to know him 
by, and he ordered me to go to Mr. Caroll, that is 


Secretary to the late Queen, and Coll. Parker went 


along with me, and he ordered me ten Lewidores, 
and Mr. Hare as much, which Mr. Carol! gave us; 
and if that were not ſuſficient, or if we were 
Wind-bound at Calis, we had Orders to apply to 
the Preſident of Calis to be furniſh'd with what 
we wanted : Accordingly we went, and the Wind 
not ſerving when we come to Calis, we were for- 


ced to ſtay there, and our Charges were paid to 


our Landlady by the Preſident of Calis, according 
to the Order we received at St. Germains; when 
the Wind ſerved fair we went on Board, and came 
to Rumney-marſh, to one Mr. Hurt's Houſe, and 
from thence he furniſh'd us with a Couple of Hor- 
ſes, and we came the Sandy-way to one Mr. Tuc- 
ker's, and from thence to Mr. Croſs's, and from 
thence to Graves-end, and from thence to London : 
We came up in the Night-tide, and being late 
when we came to Town, Sunday-night, we lay at 
an Inn at the lower-end of Gracious-ſtreet ;, the 
next Day we went to look for Sir George Barclay, 
but not finding him in Ovent-Garden, according 
to what King James told us, I admired at it; but 
one Mr. Birkenhead meeting my Comrade the next 
Day, ſaid, Sir George Barclay deſired to ſee us, and 
appointed us to meet him, which we did that 
Night, where Sir George Barclay ask'd us how the 
King and Queen, Prince and Princeſs did ; he told 
us at that Time he had no Money for us, but in 
a fews Days we ſhou'd have Money; and accord- 
ingly he ſent us Money. We had five Guineas, 
but it was at twice; two Guineas at one Time 
and three at another, and this was for a Month's 
ſubſiſtence at five Shillings a Day, Guineas going 
then at thirty Shillings. And afterwards when 
Major Holmes delivered the Horſe, upon Saturday 
the 15th, we had another Guinea, that made up 
what we had to be fix Shillings a Day when we 
had Horſes, and five Shillings a Day when we 
had none: And as for Mr. Lowick, the firſt Satur- 
day which was deſigned for the Aſſaſſination, I 
happened to be at Mr. Counter's Lodgings in Hol- 
born, a Confectioner's; and there 1 ſee Mr. Lowick, 


come in, 


Robert Lowick. 
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Mr. Conyers. Who lodg'd there, pray Sir ? t 

Harris. Sir George Barclay and Mr. Counter had 
Lodgings there; and Mr. Lowick came in there, 
but I cannot ſay he ſtay'd there any Time, 1 think 
he went out preſently afterwards, The next 
Week I met Mr. Lowick, in Red-lyon Fields and diſ- 
courſed with him there about this Matter, and i 
told him what a barbarous and inhumane Thing 
it was that we ſhould be the Murderers of the 
Prince of Orange, and that it would render us odi- 
ous to the World, and that we ſhonld be a conti- 
nual Reproach to our ſelyes; he did agree it was 
ſo: But in concluſion Mr. Lowick ſaid he would 
obey Orders, and he ſaid Sir George Barclay he was 
ſure wou'd not do it without Orders. That Day 
when we were walking out, we met Sir George 
Barclay and Major Holmes riding in the High-way 
up towards Iſlington, and we ſpoke to him, for 
Mr. Lowick told me the Thing was diſcovered, and 
his Name was given up, and other Gentlemens, 
and I think another; and fo he told me that one 
Harriſon told him of it, and forewarn'd him that 
Night from lying in his Lodging ; and he told 
him that he believed it wou'd not be ſafe for 
— Reſt to lie in their Lodgings, or to that ef- 
ect. 

Mr Att. Gen When he ſaid he wou'd obey Or- 
ders, What was the Diſcourſe about. 

Harris, We were talking of murdering the 
Prince of Orange: And not only that, but I do 
believe that Mr. Lowick is ſo ſenſible that what I ſay 
is true, and he is a Man of ſo much Conſcience 
and Honour, that he will not contradiQ any Thing 
that I affirm or have ſaid here. On Saturday the 
Two and Twentieth we dined at the Caſtle, a Ta- 
vern or a Cook's Shop, at the End of Red. lyon 
Street. I was much in a Sweat, and he ask'd me 
what made me ſo? I told him J had been getting 
Captain Rookwood's Party ready; and I told him 
(laughing) that Captain Rookwood ſaid I ſhould be 
his Aid du Camp, and ſo I was getting the Men 
together : Says he to me, you may very well do 
it, for you have ſix Shillings a Day, and I have 
nothing. Mr. Lowick, you know what I ſay to be 
true; I know not why you lift up your Hands; 
but you did tell me I might very well do it, ha- 
ving fix Shillings a Day, and you had nothing, 
and yet brought a Couple of Men at your own 
Charge, and that their Horſes could not be diſ- 
charged unleſs you went. Theſe were his Words, 
my Lord, or to this effect. 

Mr Att. Gen. What do you mean by being diſ- 
charged ? | 

Harris, | mean this, that I believe he paid for 
them; and they were waiting at a Houle till he 
came. 

Mr Conyers. Why were they to be diſcharged 
that Day ? 

Harris. The Reaſon why they were to be diſ- 
charged that Day, was, becauſe Captain Rookwood 
had told him before, that the Prince of Orange did 
not go out that Day; and therefore we went to- 


gether to walk towards Iſlington. 


L. C. J. What Day was that? | 

Harris. The ſecond Saturday that it was to have 
been executed, I was not a Spy upon any Man's 
Actions: I cannot tell what they did any more 
than I tell you: I do not wrong you any Way in 
the World, Sir, I am ſure on it. | 
I. C. J. When was it that you ſpoke with 
Mr Lowick about murdering the King? 

Harris. It was Monday, Tueſday, Wedneſday, or 
Thurſday, 1 cannot wry to the Day, but it was 
— . 3 one 
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one of theſe Days, after the firſt Saturday; I can- 
not be poſitive what the Day was. 
L. C. J. Well, it was between the two Days? 
Harris. Ves, it was. | | 
L. C. 3. How did you know of that Deſign of 
murdering the King? 


Harris. I was inform'd of it by Captain Rook- 


wood the firſt Saturday, and I met Mr. Lowick and 
had this Diſcourſe about it ; and afterwards they 
informed me that Mr. /2 Rue did not lic at his 
Lodgings, and the Thing was diſcovered, and 
they believed that Rue had diſcovered it : And I 
deſire you'll call Mr. Ia Rue as to this Matter; for 
believe he will own it. 3 
Mr SJ. Gen. How came yon to truſt him with 
fuch a Diſcourſe ? 

Harris, Becauſe we met there at Counter's Lodg- 


_ ings, and we had ſeveral times Diſcourſes of it; 


there was Major Bernard and Captain Rookwood 
beſides, and 1 always declared againſt it as a bar- 
barons and inhumane Thing, not to be anſwer'd 
before God or Man, and that we ſhould be adious 
to all the World if the Thing were effected, as! 
believ'd. it would not be. I wou'd never ſhew my 


Head after ſuch a Thing. 


Mr Sof. Gen. Do you remember who began the 
Diſcourſe of this Matter ? | 

Harris, I cannot tell that. I can't come to cve- 
ry Particular. 

Sir B. Shower. You ſaid juſt now, you apprehend- 
ed Mr. Lowick to be a Man of Conſcience and Ho- 
nour; Pray what were his Sentiments about it? 

Harris. His Sentiment was, That he would 
obey Sir George Barclay's Orders; and he was ſure 
2 George Barclay would not do it without Or- 

ers. 
Sir B. Shower, Did not he declare it to be a bar- 
barous Deſign ? | 

Harris. I can't remember every particular Thing 
that he ſaid; for 1 am not a Spy upon any Man's 


Actions. 


Lomick. When you were talking of that Deſign 
that you ſpeak of, pray did I conſent to any 
ſuch Thing? | 

Farris. I tell you how far you conſented ; you 
{41d you wou'd obey Sir George Barclay's Orders, 
an you was ſure he wou'd not do it without Or- 

ers. | 
Mr Mompeſſon. Did you ſee any of Sir George 
Barclays Orders? 

Harris. No, I did not, I was to follow his Or- 

ders; but what Orders he had I cannot tell. 


Mr Sol. Gen. What did Sir George Barclay tell you 


yon were to do? | 

Harris. Sit George Barclay declared, on the firſt 
Saturday, that we were his Janizaries, and talk'd 
of attacking and bringing away the Garter : I can- 
not ſay this Gentleman was by then; and after- 
wards Sir George Barclay went out and returned, 
and came in again into the Room, and declared 
that we were Men of Honour, and that we were 
to attack the Prince of Orange. 

Mr Mompeſſon. Did Sir George Barclay give the 
Priſoner at the Bar any Orders ? | 

Harris. I don't tell you he did. 

Mr Mompeſſon. You ſay you met Sir George Bar- 
lay and Major Holmes upon the Road going to 
Iſuington : How do you know the Prifoner was 
There ? Th 

Harris. Why, was not I with him? I am very 
forry to come upon this Account; but you know 
It is Truth all that 1 ſay; and 1 am ſure you are 
ſenſible 1 do you no Wrong: He met Sir George 
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Barclay and Major Holmes, and he went down and 
faid ſomething to Sir George Barclay in the High. 
way; what it was I don't Know; but I ſtood, and 
Captain Rookwood and Mr. Bernard faid ſomething 
to him, which you very well know, 

Mr Att. Gen. What was it? 

Harris. I can't tell, Sir. 

Mr Att. Gen. We do not deſire you to tell what 
you can't tell: Is this all you know? 

Harris. It is all at preſent that I recollect. 

Mr Soll. Gen. Then pray ſwear Mr Bertram (which, 
was done.) 

Mr Conyers. Pray will you give an Account to 
my Lord and the jury what you know of this in- 
tended Aſſaſſination, and how far the Prifoner was 
concerned in it. 

Bertram, My Lord, about the Beginning of F. 
bruary laſt, Major Lowick came to me, and ask'd 
me if I wou'd cfpouſe a Thing with him that 
might be for my Ad vantage; I told him that! 
thought I might eſpouſe any Thing that he thought 
fit to engage in. 

Mr Mompeſſon. Whom did you tell ſo ? 

Bertram. Major Lowick : And he told me it was 
well, and defired me to ask no more Queſtions : 
I did not; but it went on till the 14th of Febraa- 
ry, when he defired me to be at his Lodgings at 
twelve a-Clock, I was ſo about that Time, but 
he was not within, and I ſtay'd till he came in, 
aad he took me up into his Chamber, and told me 
he believed they ſhould ride out in ſome little 
Time; and he told me he believed the King was 
to be feiz'd in his Coach, and he gave me a Guinea 


to buy me Neceſſaries. 


I. C. J. What Neceſſaries? 

Bertram. I can't ſay he nam'd any. 

Mr Art. Gen. But for what Purpoſe were thoſe 
Neceſlaries ? 1 


Bertram. I don't know that he named any 


Thing, indeed. | 

Mr Att. Gen. Well; did he tell you when yon 
were to be ready ? 

Bertram. If you pleaſe to give me leave, I'll tell 
you: He deſired me not to be out of the Way; 


and the next Morning I was to meet him at the | 


Purl- Houſe in Hart- ſtreet. I did not meet him; 
and the next Time I ſaw him, I am not poſitive 
whether it was the next Day after the Fifteenth 
when I] was to meet him at Hart. ſtreet, but did 
not ſo ; but the next Time I ſaw him, he ask'd me 
why I did not meet him according to his Appoint- 
ment? I told him, I had ſome Reaſon for it; and 
he anſwer'd me again, That he believed, if the 
King had been 1a the Field, I would have done 
the ſame; but I have not ſeen him fince, till ! 
faw him at the Bar. 

Mr Att. Gen. Had you no Difcourſe of Horſes 
that you were to provide ? 


Bertram. I do not remember any particular 


Thing more than I have told you. 

Mr. Alt. Gen. Did he not tell you what the De- 
ſign was you were to go about? 

Bertram, He did not tell me of any other De- 
ſign than as I tell you, for he believed I knew of 
it; I thought ſo at leaſt : The firſt time I knew of 
it was from Mr Charnock. 

L. C. J. What did he tell you was the Deſign 
that you ſhould ingage in for your Advantage up- 
on Friday the 14th, when he gave you the Gui- 
nea ? 

Bertram, He told me, he believed they ſhould 
ride out very ſuddenly, and that the King was to 
be ſeized in his Coach. 

| | | E. C. J. 
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ized ? 
be — 5 No, he did not tell me when, but this 


che 14th, the next Morning I was to meet 

— at Hart ſtreet, but did not. 8 | 

Mr Sol. Gen. Who did he teil you the King was 
ſeiz d by? ; 

85 — He did not nominate any one elſe, for 

he obliged me not to ask him Queſtions, nor I 


wet) 90 Cen. Did he name himſelf to be con- 


. ? | 
_— He named himſelf ſo far, as that he 
believed he ſhould ride out very ſuddenly, 

Mr Soll. Gen. Was it the next Morning, or the 
ext Day? 

— I cannot ſay that he named any parti- 
cular Time. ; : | 

Mr Att. Gen. Will they ask him any Que- 
ſtions ? | 2 

Sir B. Shower. No, I think we ſhall not. 

Mr*Mountague. Pray, Mr Bertram, will you an- 
ſwer me one Queſtion, What did he ſay to you 
when he check'd you for not coming according to 
his Appointment ? 

Bertram. I took it as a Kind of a Check: He 
told me, that if the King had been in the Field, 
he believed 1 would have done the ſame. 

Sir B. Shower. There 1s one Thing we muſt a 
little examine this Gentleman to: Were not you 
under a Neceſlity before that Time that he gave 
you the Guinea? Pray what Condition were you in? 

Bertram. Under Neceſſity, Sir! I was never ve- 
ry plentiful of Money of late. 

Sir B. Shower. Did he never give you a Guinea 
or two before in Charity, and out of Compaſſion 
to your Neceſſities ? 

Bertram. He has given me Money ſeveral Times 
before; and I believe if I would have ask'd him 
for any Money, he wculd have given it me. 

Mr Att. Gen, Was this Money given you for 
Charity, or for any other, and what Purpoſe ? 

Bertram. I did not ask him for any Thing, but 
he gave it me, and ſaid, There's a Guinea to buy 
you Neceſſaries. 

3 Att. Gen. What was the Diſcourſe before 
that? 

Bertram. I told you, he ſaid, he believed they 
were to ride out very ſuddenly, and he believed 
the King was to be ſeized in his Coach, and he de- 
ſired me not to be out of the Way. 

Mr Comper. And when he gave you the Guinea 
to buy you Neceſſaries, was it immediately after 
this Diſcourſe? | 

Bertram. Sir, it was at the ſame Time. 

Lowick. Did not I give your Wife a Guinea two 
Months before this ? 

Bertram. Yes, Sir; I acknowledge I was in- 
formed you did, I was not in Town then. 

Lowick. Pray let the Court know that. 

L. C. J. Did he tell you the King was to be 
ſeized in his Coach, before he told you they were 
to ride out very ſuddenly ? 

Bertram. No, afterwards ; and then he gave me 
the Guinea. f 

Sir B. Shower. His Words are not coupled to- 
gether, they have no Relation to one another. 

L. C. J. No; but he told him they were to ride 
dut very ſuddenly, and the King was to be ſeized 
in his Coach, and gave him a Guinea to buy him 
Neceſſaries at the Came Time. 

I. C. J. Treby. There's no doubt he was ingaged 
in the Deſign with thoſe other Perſons: J 


Did he tell you when the King was to 


Robert Lowick. 
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Mr Conyers. And afterwards he rebuked him be- 
cauſe he had not met him; and he ſaid, it would 
have been the ſame Thing, if the King had been 
in the Field. 

Mr Mountague. What Day in the Week was it 
that you failed him ? 

Bertram. It was on a Saturday. 

Juryman. Pray, my Lord, we deſire to know, 
who he did underſtand by the King that was to 
be ſeized. 

L. C. J. What did he call the King? 

Bertram. He ſaid nothing but the King. 

L. C. J. Who did you underſtand by that? 

Bertram. | leave it to the Court, I am not to in- 
ter pret Things. 

L. C. J. Treby. Did he name the Prince of Orange, 


or King James? Did you think King James was 


to be ſeized? 

Bertram. My Lord, I tell you what he iid, I 
am not to interpret his Words. a 

Mr Att. Gen. Do you believe he meant King 
James, or this King, that was to be ſcized ? 

Bertram. I believed it might be the King here. 

L. C. J. Take the Words as they are; he ask'd 
him before, Whether he would ingage in a De- 
ſign that might be for his Advantage? On F iday 
the 14th of February he meets him at his Lodging, 
and tells him, he was to ride out ſuddenly, and 
that the King was to be ſeized in his Coach, and 
appointed him to meet him the next Morning, 
and gave him a Guinea to buy him Neceſſaries. 

Mr Mompeſſon. Pray, has not Mr. Lowick given 
you Clothes, Linnen and other Things at any 
other Time? 

Bertram. Sir, you have been always ready to 
ſerve me, I muſt acknowledge, and you have been 
very kind to me. | 

Lowick, If you pleaſe to give an Account of my 
Character, whether ever I was guilty of any bloody 
Thing. 

Bertram. No, Sir. | 

Sir B. Shower. How long have you known Mr Zo- 
wick ? 

Bertram. I believe I have known him this 20 
Years. 

Sir B. Shower. What Behaviour has he been of ? 

Bertram. He has always had very good Beha- 
viour, and the beſt; he has had the beſt Character 
of all Mankind. 

Sir B. Shower. Did you ever know him inclined 
to do a raſh Action? 

Bertram. Never in my Life. . 

Sir B. Shower. Did you ever know him do a ma- 
licious Action? 

Bertram. No, but he had always the Character of 
a good Man, and was always ready to ſerve any Man 
in his Neceſſities, and to do Good ; he has that 
general Character abroad. 

L. C. J. Where does he live? 

Bertram. He lived laſt at Bromnlom freer, but he 
has no Wife nor Family, and ſo has no fix'd Being. 
L C. J. What was his Way of Living? _ 

Bertram. He was bred a Soldier, and has been 
abroad. 

L. C. F. Where ? 

Bertram. In Ireland. 

L. C. J. In whoſe Service? 

Bertram. In the Service of King James. 

Lowick. He knows particularly, that once I was 


upon a Party and ſaved five Officers from being 


killed in cold Blood. | 
L. C. J. What Country man is he? 
Bertram. TJorkſhire. 
| ; Mr A om- 
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Ar Monipeſſon. Was he accounted of a cruel or 
à bloody Nature? 
Bertram. No, of a quite contrary. 

Juryman. My Lord, I deſire to know for what 


Cauſe he gave him or his Wife a Guinea. 
Hertram. I know not what that Guinea was for 


that he gave me the fourteenth of February, any 


otherwiſe than as I have told you. : 
Mr Mompeſſon. What was the Guinea given to 
your Wife for ? 2 
Bertram. For that Guinea given to my Wife, 
it was out of his own Kindneſs and Goodneſs to 
my Family and me. 
Mr Att. Gen. What was the other Guinea for ? 
You are upon your Oath. | ; 
Bertram. Indeed, Sir, I cannot tell; he gave it 
me to buy me Neceſſar ies. 
* Mr Ar. Gen. Was there nothing elſe mention- 
ed what Neceſſaries thoſe were to be? | 
Bertram. No, Sir; upon my Oath there was 
not any Particular mentioned. | 
Mr Att. Gen. What made him ſo kind to you, 
ray ? | 
: 1 We were both born in a Town, and 1 
believe we are near related. | 
Sir B. Shower. You ſay you are Towns-People, 
and have been long acquainted, and you knew him 
in Ireland, pray did you ever know that he ſaved 
any People's Lives ? 


Bertram. | was not in that Action my ſelf, but all 


that were in it gave that Relation, that he was 


very favourable, and did fave Peoples Lives, par- 


ticularly one Captain Harlow, and brought him 
and others Priſoners, and I remember the Thing ; 
it was about a Fortnight before the Buſineſs of 
the Boyne, upon a Sunday Morning, that they took 
thoſe Priſoners, and he did perſwade ſeveral 
Parties that he commanded,. to decline killing, 
as much as they could: I was not in this Action, 
but this I heard of all that were in it, and from 
the Priſoner. 8 

Mr Soll. Gen. When he gave you that Guinea, 
did not he ſpeak any Thing of a Horſe that was to 
be provided for you ? | 

Bertram. Not a Word: I never did ſee a Horſe 
upon that Account, nor was I Maſter of a Horſe, 
nor was I told I ſhould have a Horſe in any reſpect 
whatſoever. | 

Juryman. How could you ride out, as you ſay 
they were to do, without a Horſe, or without 

Raving any Thing of a Horſe to be provided for 
| you? 

x Bertram. I did not know of a Horſe. 
F L. C. J. But he ſaid you were to ride out ſpee- 
dily. | 

Bertram. No; he ſaid in general, we ſhould 
ride out ſuddenly. 

Mr Arr. Gen. Who was there beſides your 
ſelf ? 

Bertram. No Body, 

Mr Att. Gen. Then that we muſt mean you and 
him. And how were you to ride out without a 
Horſe? Pray mind what you ſwear ? 

Bertram. I was to meet him the next Morning, 
but did not. 

Mr Att. Gen. Pray what cou'd you underſtand 
by that, that you were to ride out ſuddenly, and 
had no Horſe ? | | 
Bertram. That was underſtood, that if I did ride 
out, I muſt have a Horſe. | 
Mr Att. Gen. Who ſhould you have it from? had 
you a Horſe of your own? F 
Bertram. No, I had not. 
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Mr Att. Gen. Did you intend to hire a Horſe? 
Bertram, No, I did not. | 
Mr Att. Gen. Did not you ask where you were 
to have a Horſe ? | 
Bertram. No, I did not ask nor inquire, nor 
was it promis'd me I ſhould have a Horſe. 
Mr Arr. Gen, Did he tell you where you were 


to ride? 


1 Bertram. The next Morning I was to meet 
im. 

Mr Att. Gen. For what? to ride out was it? 

Bertram. I can't really tell whether it was upon 
that Account or not. 

Mr Att. Gen. Whether did he tell you where he 
was to ride? 

Bertram. Indeed he did not. | | 

Juryman. It is very ſtrange that you did not 
ask him where he was to go, nor ask him for a 
Horſe. | a | 

Bertram. I was ſo ſenſeleſs, that I neither did 
ask him about a Horſe, nor ever knew of any that 
was to be provided for me. | 

Furyman. Did you underſtand what was meant 
by the Riding out ſuddenly ? 

Bertram. I did take it to be about the Buſineſs, 
the Seiziag of the King. 

Furyman. Did he compare it to attacking him in 
the Field ? - ap 7 

Bertram; No, he did not; but he ſaid he believ- 


ed the King would be ſeized in his Coach; he made 


no Compariſons. | 

Mr Mountague. Pray Mr. Bertram, why did you 
not meet him ? what Reaſons had you for not do. 
ing it ? | 
1 I thought it not requiſite to meet 

im. | 

Mr Mountague. What, had you no Mind to the 
Thing ? | 

Bertram. No, I had not; becauſe I thought the 
Thing very unlawful. 

Mr Att. Gen. Pray what was that Thing you 
ſpeak of, that you thought was unlawful ? 

Bertram, I thought it was about ſeizing and kil- 
ling the King. -” 

L. C. J. Pray mind; there is no Body deſires 
you ſhould ſpeak more than the Truth; but on 
the other ſide, being upon your Oath, you are to 
ſpeak the whole Truth ; for if you conceal any 
Part of the Truth, though you have a Kindneſs 
for your Countryman Mr. Lowick, who has been 
kind to you, you will forſwear your ſelf, for you 
make a different Repreſentation of the Matter, and 
make it appear quite otherwiſe than it is; pray 
do not ſtrain one Tittle, but let us have all the 
Truth. | 

Bertram. I don't believe I ſtrain one Bit. 

Mr Mountague. Then tell my Lord why you did 
not meet him. | 

Bertram. I did believe it was about ſeizing and 
killing the King, and I did think it to be il- 
legal. 3 
: Mr Mountague. Why did you think it was about 
that? 

Bertram. Becauſe Mr. Charnock had told me of 
it before. | 

Mr Att. Gen, How did you know that was what 
Lowick ſpoke to you about ? | 
Bertram. I did ſuppoſe it to be the ſame, becauſe 
he deſired me at firſt to ask no Queſtions, no more 
did I; but I took it always to be the ſame Thing. 

Mr Att. Gen. What did he ſay to you ? 

Bertram. He told me he had a Buſineſs to pro- 
poſe to me, if I would ingage in, that would boy 
- th Sa | | ; or 
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dvantage, but I muſt ask no Queſtions 3 
eh Pet re 2 ſuddenly, and that the King 
was to be ſeized in his Coach, and having heard 
of it from Charnock, | thought ir was the ſame 
ſ. 
. Cen. Then my Lord, we have one 
Witneſs more, call Captain Fiſher, (He did not 
appear.) If he does not appear, we ſhall let them 
Wn: and when he comes in, we can cxamine 
im after Wards- ; 
Wr Is he a material Witneſs? 
Mr Sol. Gen. We do apprehend he is a very 
rerial Witneſs. 
2 C. J. If you think him a material Witneſs, 
ir will not be proper for them to enter upon their 
Defence, till they have heard the whole Accuſa- 


tion. 


The Curt ſtaid for Mr. Fiſher's coming for near an 


Hour, and at laſt be came in and was ſworn, 


L. C. J. Who is this? 

Mr. Arr. Gen. This is one Captain Fiſher. 

Mr So! Gen. Pray Captain Fiſher, do you know 
Mr Lowick, the Priſoner at the Bar ? 

Capt. Fiſher. I have not talkt with Mr Lowick 
ſince the 8th of February, and then he talk'd 
that he wou'd be ready to ſerve his Maſter to the 
ut cermoſt of his Power. 

L. C. J. What Maſter? 

Capt. Fiſher. King James. a 

Mr Att. Gen. What particular Service? 

Capt. Fiſher. He named no particular Service, 
but oaly that he would be ready to ſerve his Ma- 
ſter to the uttermoſt of his Power. 

Mr Art. Gen. Where was this? 

Capt. Fiſher. At the Cock in Bow-ſtreet. 

Mr Arr. Gen. Who was in Company ? 

Capt. Fiſher. There was Mr Harriſon. 

Mr Att. Gen. Pray give an Account of what you 


now of this barharous bloody Deſign. 
Capt. Fiſher. I believe there was a Deſign to 


ſeize the Prince of Orange. | | 

Mr Ait. Gen. What do you know of it? you 
ſay you believe it. 

Capt. Fiſher. | believe it by my Knowledge, 
becauſe I was concerned in it. 

Mr Att. Gen. By whom was that Deſign car- 
ried on ? 
Capt. Fiſher. By Sir George Barclay and Mr Har- 


L. C. J. What was the Deſign? 
Capt. Fiſher. We were to fall upon the Prince 


| of Orange. 


L. C. 7. You called him ſo, the Prince of O- 


: range? 


Capt. Fiſher. Yes, my Lord. 
Mr Att. Gen, Well, tell us what happened. 
Capt. Fiſher. It was to have been done the 


( 15th of February, and we met accordingly the 


14th, but the King not going Abroad, it was 


put off. 


J. C. J. Who met on the 14th? 
Capt. Fiſher. | met only Mr Harriſon and Sir 


| George Barclay, then it was put off till the 22d; 
upon the 21ſt, we met at the Three Tuns in Hol- 
3 vorne, and from thence we came to the Sun Ta- 
= vera in the Strand, and there was no Body but 


5 Mr Harriſon and | together, and Sir George Bar- 
A clay came to us; | believe there were about 14 
5 or 16 in the Houle; there Sir George Barclay told 


me, Mr Lowick was to meet me and two more at 
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an Inn by St. Giles's Pound, and that we were to 
5 to ſeize the Prince of Orange the 
224d. | | | 

L. C. 7. Did you meet him ? 

Capt. Eſher. I did not meet him, it being put 
off by the King's not going abroad. 

3 C. F. This does not affe& Mr Lowick at 
Alle , . 

Mr Att. Gen. It does not, we acknowledge, 
but at that time which you ſpeak of, the 8th of 
February, had you any Knowledge of the Aſſaſſi- 
nation. 

Capt. Fiſher. There was no Aſſaſſination at 
that Time, at leaſt it was not then declared. 

JOY Gen. What was your Diſcourſe about 
then! | 

Capt. Fiſher. There was Notice of the King's 
preparing to come for England. 

Mr At. Gen. You ſay Mt Harriſon was there. 

Capt. Fiſher. Yes, and talkt very little about 
the Matter, but only that there were Prepara- 


tions for the King's coming. 


Mr At. Gen. What did Lowick fay to you? 

Capt. Fiſher. I have told you all that Mr Lowick 
ſaid ro me- 

Mr At. Gen. Repeat it again. 

Capt. Fiſher. He ſaid he would be ready to 
ſerve his Maſter, to the uttermoſt of his Pow- 
er 

Mr Comper. Had you no Diſcourſe about an Act 
of Parliament. | 

Capt. Fiſher. Mr Lowick ſaid it was not con- 
venient to talk with more than one at any time, 
for there was an AQ of Parliament on Foot, 
that under two Witneſſes nothing ſhould affect 
a Man's Life ia Treaſon. | ” 

Mr Att. Gen. The Act of Parliament was then 
a making. | 

L. C. F. When Mr Lowick ſaid he wou'd ſerve 
his Maſter, what Diſcourſe had you about it? 

Capt. Fiſher. Mr Lowick ſaid not a Word with- 
in, but at the Door he ſaid he wou'd ſerve his 
Maſter to his Power. 

Mr At. Gen. What was that, that they wou'd 


not talk with above one at a time? 


Capt. Fiſher. Nothing that was thought trea- 
ſonable Practices ſhould be diſcourſed of before 
above one at a time, ſo I underſtood it. 

Mr Soll. Gen. Then my Lord we have done. 

Sir B. Shower. May it pleaſe your Lordſhip, and 
you Gentlemen of the jury; I am of Council in 
this Caſe for the Priſoner at the Bar, and we do 
hope here is not Evidence ſufficient to convict 
him of High-Treaſon, the Queſtion is not whe- 
ther there was a Plot or a Conſpiracy to Aſſaſſi- 
nate the King, or to prepare for an lavaſion, but 
all that you are to conſider, Gentlemen, is, whe- 
ther the Evidence againſt Mr Lowick, be ſufficient 
to convince you, that he did deſign to Seize and 
Aſſaſſinate the King; there are three Witneſſes 
produced, but we thiak this laſt Witneſs, Fiſher, 
his Teſtimony does not hurt him in the leaſt- 
We know your Lordſhip will declare and dire& 
the Jury, that the Evidence in a Caſe of Treaſon 
ought to be plain, not only with reſpect to the 


Fact, that it was done; but alſo of ſach Facts 


as are the Evidences of a Man's Intentions, and 
thoſe are not to be conſtrued by Strains and In- 


tendments, or Implications; unleſs they be ſuch. - 


as Evidently, Naturally, and to common Un- 
derſtanding expreſs the Intention, it cannot be 


good Evidence in Treaſog : Now we ſay that 


Caps 
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Captain Fſber has ſaid nothing at all that will 
affect che Priſonef, for all that he ſays is, that 
the Eighth of February he ſaid he was ready to 
ſerve his Maſter to the utmoſt of his Power, and 
any Words as well as theſe may be conſtrued to 
make: a Man guilty of Treaſonable Intentions 3 
for it might-be a Recollection of Favours Re- 
ceived, or it might be a. grateful Intent to ſerve 
him upon particular Occaſions, but that is no 
Evidence upon this Indictment. Suppoſe it was 
to ſerve him upon the ſuppoſed intended Inva- 
ſian; yet with'Submiſſion, that is not Evidence 
of the Overt-A& laid here; here is no Overt- 
Act mentioned of preparing Arms, or Encoura- 
ging Men, or Seducing the King's Subjects in 
order to the better reſtoring of the late King 
James, or the expected Landing of the French, or 
the like. All that's laid to the Priſoner's Charge, 


is the Compaſſing the King's Death, and a De- 


ſign to Aſſaſſiaate him in his Coach, and in or- 
der to the Aſſaſſigation, he was to buy Arms 
and Horſes; now all that he ſays is quite of ano- 
ther Nature, of a quite different Strain, and has 
no Tendency to this Matter, and nothing he ſays 
that Lowick ſhou'd ſay, but is applicable the other 
Way, and tends more naturally to the Invaſion, 
than to the Aſſaſſination. Your Lordſhip ob- 
ſerves there was ſome notice taken of what Mr 
Lowick, ſhow'd ſay, concerning the Act of Par- 
liament, that he would not talk with above one 
at a time; how far when Life is concerned 
ſuch looſe Diſcourſe ought to be inforced before 
a Jury I muſt leave to your Lordſhip ; though 
a Man may be innocent, yet he may be cautious, 
and the more Innocent, perbaps the more cau- 
tious ; but that is applicable to the Invaſion too, 
and has no Relation to the Treaſon in this Ia- 
dictment more than any other. It ſhows he was 
more wary than others were, but it is not ap- 
plicable to the Fact that he now ſtands charged 


with. Then the whole of the Evidence depends 


upon the Teſtimony of Mr Harris and Mr Ber- 
tram, and we think they are not two Witgeſſes 
to one Thing, and what they ſay muſt be ſtrain- 
ed, and intended, and preſumed, to make Evi- 
dence of Treaſon ; for what Mr Harris ſays a- 
bout the Diſcourſes between him and the late 
King James, about receiving Orders from Sir 
George Barclay, and his Paſſage over from France, 
and the ſeveral Stages he and Mr Hare trayell'd, 
and the Diſcourſes between Sir George Barclay and 
him; Your Lordſhip will acquaint the Jury that 
is no Evidence to affect Mr Lowick, nor what 
Berkenhead and Hare agreed upon does any way 
affect Mr Lowick, for thoſe Things may be all 
true and yet Mr Lowick innocent of what he 
ſtands charged with in this Inciameat ; he ſays, 
that upon the firſt Saturday he ſaw Mr Lick 
at the Con fectioner's, but he cannot ſay he ſtaid 
tliere at all, there was not a Word ſpoken by 
Mr Lowick that he remembers then, but what he 
ſays that ſeems to touch, and the only Thing 
that touches Mr Lowick, in all this Evidence is, 
that upon Monday, Tueſday, Wedneſday or Thur ſ- 
day, it is a pretty large time, between the Fif- 
teenth and the Twenty Second, he was talking 
with Mr Zowick about the Barbarity of this Bu- 
lineſs, and that Lowick after all, ſaid he would 
obey. Orders ; now with Submiſſion, my Lord, 
to make that to have Relation to the Aſſaſſina- 


tion muſt be by a forc'd ſtrain'd Intendment, he 


does not declare what the Orders were, nay, he 
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does not aſſirm there were any Orders for the 


Aſſaſſination, but only that he would obey Or- 
ders; here's no Order by Writing, no Order by 


Parole that Mr / owick declared he would obey ; 


as to what Lowick declared about his Intention 
of Riding out and Seizing the King in his 


'Coach ; that cannot be intended the Order thar 
he was to obey to Allaſſinate the King, that 


Order does not appear, there are no Footſteps 
of it in all the Evidence, ſo that there is no- 
thing in that Teſtimony that will hurt Mr Lo. 
wick e Then upon the Two and Twentieth when 
they dined together, Mr Harris ſays, that there 
was a Diſcourſe of two Men, but it does not 
appear, nor does the Witneſs give any account 
what thoſe two Men were to be for; 'tis true 
two Men he was to get diſcharged, but that is 
not Evidence that theſe Men were to make à 
Part of thoſe Forty, neither the Words before 
nor the Words after can have that Conſtruction; 


nay it does not appear it was for any Purpoſe at 


all, now in the Caſe of Life, where a Man ſtauds 
at the Bar, we hope ſuch an Evidence ſhall not 
be Conſtrued to make a Proof of a Treafſon:- 
ble Intention, that theſe were to Aſſaflinate the 


King, or to make Part of the Forty that were 


to do it, when it does not appear they were there, 
nor who they were, nor any fort of Notice taken 
or given upon what Account they were Pre- 
vided. And then as to Mr Bertram's Evidence, 
it is palpable that his Evidence and whatſoever 
he ſays cannot amount to make one Witneſs to 
prove an Overt-Act within this Statute, and that 
there muſt be two Witneſſes the Law requires; 
what does Mr Bertram ſay to prove any Man 
guilty of Treaſon, but only by Intendment, 
Thought or Suſpicion ? It is true, Mr Bertram's 
Evidence wonld be good enough to commit a 
Man upon Suſpicion of Treaſon, but to Convidt 
him it cannot be; he ſays that in the Beginning 
of February he ſpoke to him, and told him he 
would employ him in a Buſineſs that would be 
for his Advantage, but he muſt ask no Queſtions; 
this is very dark, for the Meaning of it does not 
appear what was intended by it; it might be 
one Thing as well as another, it might be to im- 
ploy him in his Family, or it might be to ſend 
him of a Journey, or it might be the taking of 
a Farm, but to apply that as an Evidence of a 
Charge of High- Treaſon, that we think is very 
hard, and we hope your Lordſhip will think fo 
too; but then he comes and tells you further of 
a Diſcourſe upon the Fourteenth, of his riding 
out ſuddenly, and that the King was to be ſeized 
in his Coach, but he does not ſay that he was 
to ſeize him, nor that he would be concerned in 


it, nor that he knew of it, nor did declare at 


what time it was to be done, nor any thing 
certain Whether it was a Prophecy, or a Dream, 
ora Story that he related again, or. what it was; 
there is no Connection between the Riding out 
ſuddenly and. the other Words of ſeizing the 
King in his Coach ; then he ſays he gave him 2 
Guinea to buy him Neceſſaries, the Man acknow- 
ledges Mr Lowick ſeveral times had given hin 
in Charity-Money, Cloaths and other Things, 
and gave his Wife a Guinea, as you obſerve, in 
Charity, but he gave him this Guinea on pur- 
poſe to buy him Neceſſaries, and it is hard that 
a Man's Charity to a Countryman, to a Towil- 
man, to an antient Acquaintaince of I went} 


Years ſtanding, to a Perſon that he had been fa. 
lia 
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T7 5 erly; and knoſvn to have lived 
milano interpreted and ſtrain'd, to 
hs it a giving him Money as Subſiſtence, and 
- Reward for the doing ſuch a Miſchievous 
Bloody Act; We ſay his Charity to this Man 
formerly is inconſiſtent with the Suppoſition that 
he cou'd be privy to ſuch a barbarous Deſign 
now, and we hope the Jury will conſider the Cha- 
rafter that that very Man has given to my Cli- 
ent, for the ſame Witneſs gives you an Account 
of his Behaviour all along, that he was not given 
to Raſh and Barbarous Actions, nor guilty of any 
malicious Thing, nay, that he prevented Miſ- 
chief, and the killing of People in cold Blood. 
We muſt leave it to the Jury's Conſideration, and 
our Lordſhip's Direction. All theſe things that 
they ſay may be true, and. Lowick be not guilty, 
and the acquitting of Mr Lowick will be no Re- 
flection upon the Witneſſes, nor any Diſcredit to 
the Teſtimoay that has been given of this Con- 
ſpiracy 3 but we hope tis doing Juſtice to this 
Man, the Witneſſes not coming up to the Proof 
of what is laid in the Indictment. We muſt beg 
our Lordſhip's Patience a little longer, and call 
ſome Witneſles to give you an Account how long 
they have known Mr Lowick, and what his real 
Character is; they will tell you he is a peace- 
able good Man, and ſhew you that his Temper 
and Inclination was rather to a ſober quiet Life 
than to lead him to ſuch Action, and that they 
car.not think him likely to be tempred to be 
concerned in ſuch a Deſign; and then we muſt 
leave it to the Jury. Call Mrs Yorke. 
Lowick. I believe there is no Body here that 
knows me but will give me that Character. 


Mrs. Yorke came in and was ſworn, 


Sir B. Shower. Pray Mrs Yorke how long have 
you known Mr Lowick. 

Yorke, About a Dozen or Fourteen Years. 

Sir B. Shower. What Sort of Diſpoſition is he 
of £::-: | 

Yorke, He is a Civil Honeſt Man as ever I ſaw 
in my Life, or ever knew of; and I never heard 
otherwiſe from any one that knew him. 

Sir B. Shower. What was he in his AQtions, 
was he Malicious, or good Natur'd ? 

Yorke. As good a natured Man as ever [I 


W. 

Mr Mompeſſon. Has he the Reputation of a 
Cruel Bloody Minded Man? 

Torkę. Quite the contrary. He lodged in my 
Houſe half a Year, it is not quite a Year ago 
ſince he lay at my Houſe. He was the moſt obli- 

ing Man that ever lay in my Houle: He was 
o civil to all the Lodgers, that they admired 
him for his Goodneſs, and made them in love 
with him. | | 

L. C. J. How came he to lodge at your 
Houſe ? 

Yorke. He came from his other Landlady, they 
could not agree, his other Landlady was a Sort 
of a Shrew, and therefore he did not care for 
ſtaying there; and 1 deſired his Company be- 
_ I knew him to be ſo obliging and civil a 

an. 

L. C. 7. Where is your Houſe ? 

Yorke. In Bloomsbury, : | 

L. C. J. What is his Way of Living, is he a 
Man of an Eſtate ? 

2 I cannot tell, I did not inquire into 
at. | | | 
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IL. C. 7. Had he no Employment to get his 
Livin by. . F 

, Torke. I do not know any thing of that, I ne- 
ver Inquired into it; he paid me very honeſtly 
for my Lodging, and he is a very good Man for 
any thing I know. 


Sir B. Shower. Then call Mrs Moſely. 
She came in and was ſworn. 


L. C. J. Well, what do you ask this Gentlewo? 
man. | 

Sir B. Shower, Pray Mrs Moſely will you tell 
my Lord and the jury: Do you know Mr Lo- 
wick ? 

A ely. Yes, Sir, I do. | 

Sir B. Shower. How long have you know 
him ? 

Moſely. Near twenty Years. 

SIr B. Shower. Pray give an Account upon yout 
Kaowledge what Diſpoſition and Temper he is 
of, whether he is Raſh, Malicious, Bloody, and 
lil-natured. 

Moejely. He is a peaceable, vertuous, honeſt 


Man, and a Man that I never heard or ſaw that 


Creature that could ſpeak any ill Thing of him 
in my Life; nor I never heard him ſpeak any 
Thiag maliciouſly of any Creature in my Life to 
do them a Prejudice : So far from that, that 
he is a Man has a Character, perhaps, above a- 
ny Man that I could ſpeak or hear of in my 
Life. I ſpeak it even above my own Relations, 
they may have ſome Paſſions; but I never ſee 
that Gentleman in a Paſſion in my Life. He 
has laia in my Houſe ſeveral times, and he has 
had Company come to him, but never any that 
was Scandalous one Way or other. I never ſaw 
him fuddled ; nor ever heard him Swear, nor any 
one accuſe him of any of thoſe Things. 

Mr Mompeſſon. Call Dr William Mew. He did 
not appear. . 

Sir B. Shower. The Priſoner has ſomethin 
ſay for himſelf my Lord, but we muſt ſabmit to 
your Lordſhip's Conſideration, and the juries, 
whether there be any Evidence but what is dark 
and favours of Suſpicion only; ſuſpicious it is, 
but whether there be any Evidence that is plain 
and direct as the Law requires in Caſes of High- 
Treaſon, we muſt leave it to your Conſiderati- 
on, for we apprehend there is none- | 

Lowick. My Lord, as to this Buſineſs, the Thing 
that I ſtand accuſed of, the Aſſaſſination, I know 
nothing in the World of it, nor never did di- 
realy or indirectly; and if I am convicted, and 
could to ſave my life be the Death of the poor- 
eſt Child in the World, I would not ſave my 
Life to do it. | 


L. C. J. Look you, I would put you to make 
Anſwer to ſome Things; you were at Sir George 
Barclays, at the Confectioner's in Holborn; and it 


is ſworn he came over upon ſuch a Deſign. Then 
you were with Mr Harris at Red Lion Fields, and 
there he was ſpeaking to you of the Horridneſs 
of the Deſigu that was to be executed upon the 
King's Perſon the Saturday before, and he told 
you he did miſlike it; and thereupon you an- 
ſwered that you would obey Orders, and that 
Sir George Barclay had Orders for ir, otherwiſe 
he would not do it. Witt 
Lowick, Sir George Barclay never ſpoke one 
Word of it to me · | of TH 
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Le. 7. Every Body Knows now upon what 
Deſign he came over from France, and when Mr 
Hartis ſhowed Diſſatisfaction with the Thing, 
you made that Anſwer to his Diſcourſe. N 
| Lowick: He never ſaid one Syllable to me of it. 
t truſt to your Lordſhip's judgment, and the Ju- 
ry's Mercy. 5 | 
L. C. J. And then I would have you anſwer 
to another Thing, when you dined together on 
the Saturday the two and twentieth, what were 
thoſe two Men that could not be diſcharged! with- 
out you? | 
Lowick. My Lord, I know nothing in the World 
of two Men. | | 
L. C. J. You went to diſcharge them, for the 
King did not go abroad that Day. 
Eowick: | know nothing of it. | 8 
L. C. J. He ſwears this, and that's as to him; 
but then as to Bertram, what Deſign was that, 
that you were to engage Bertram in for his Ad- 
vantage, and he was to ask no Queſt ions? 
Lowick. My Lord, he is a poor Man, and my 
Countryman, and I have at all Times, from time 
to time, for this ſeven Vears, helped to ſubſiſt 
him and his Family, that he will not deny, and 1 
have ſeveral Times given him both Cloaths and 
Money. 8 
L. C. J. Then I would ask you again, When 
he came to your Lodging on Friday the 14th of 
February, and you told him the King was to be 
ſized in his Coach, and ſaid that we were to 
ride out very ſuddenly, and yon appointed: him 
to meet the next Morning; and becauſe he did 
not meet you blamed him, and faid, It would 
have been the ſame Thing, if the King had been 
in the Field. Look you, I would have you give 
Anſwer to this if you can. | 
Lowick. I remember nothing in the World of 
it, not a Word I aſſure you, and to the beſt of 
ar Remembrance, I did not ſee him in two Days 
after. 
Mr An. Gem My Lord, I muſt beg leave to an- 
ſwer to the Objection that the Council for the 
Priſoner have made, that there are not two Wit- 
neſſes to prove the Overt- Act laid in the Indict- 
ment, and ſo the Law is not ſatisfied. In Anſwer 
to that, Ideſire your Lordſhip's Favour to obſerve 
how the Bvidence is, and then we ſhall ſee whe- 
ther there are not plainly two poſitive Witneſſes 
of the Overt- Act, by agreeing to aſſaſſinate the 
King. ' The firſt Witneſs is Mr Harris, your 
Lordſhipobferves that Mr Harris gives an Account 
that Mr Zowick was at Sir George Barclays Lodg- 
ings the firſt Day that it was to have been execu- 
ted; and that afterwards between the fifteenth 
and the two and twentieth, thoſe being the firſt 
and ſecond Days that this was to be done, when 
he and Rookword, and the Priſoner Lowick, were 
walking together in Red Lion Fields; and there 
had ſome Diſcourſe about the intended Aſſaſſina- 
tion, and the Barbarity and Bloodineſs of it, and 
Mr Harris and Mr Rookwood were averſe to it. Mr 
Lowick ſaid he would obey Orders, and he was 
ſure Sir George Barclay would not do it unleſs he 
had direct Orders for it, that was twice repeated 


by him, as Harris ſwears: And afterwards Mr 


Harris tells you that the two and twentieth he di- 
ned with Mr Lowick, and Mr Lowick obſerved 
that Mr Harris came in in a great Sweat, and 
asked him how it happened, he ſaid he had been 
about to get ready Rookwood's Party that were to 
ſeize the King, for he was to have one Party. 
Says Mr Lowick to him, you need not grudge to 
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Coach. 


do it, you have ſix Shillings a Day, I have no. 


thing; and yet l, at my own Charge, am to pro. 


vide two. This is as poſitive Evidence as wel 
can be of his being privy to the Deſign; and hig 
ingaging People at his own Charge, ſhows a great 
deal of Forwardneſs and Zeal in the Priſoner to 
the Buſineſs. My Lord, I think this is poſitive and 
plain Evidence, and not only made out by Inferen. 
ces and ConſtruQions, as Sir B. Shower ſays, but 
plain poſitive Proof. The firſt Day he was with 
ſeveral of them, and when they diſcourſed of the 
Thing afterwards, he declared he would obey 
Orders; and what could thoſe Orders be hut 
for what they were Diſcourſing of, and nothing 
was diſcourſed of but this Deſign they were in. 
gaged in, and this was to juſtifie the Thing, and 
take off the Apprehenſion of the Barbarity of it: 
This is Harris's Teſtimony, The next Witneſ 
is Bertram, and he tells you that the fifth of r. 
bruary the Priſoner ſent for him, and when he 
came to him, he asked if he would ingage in a 
Buſineſs that might be for his Advantage, and 
ask no Queſtions; ſo at that Time he did not ac. 
quaint him what the Thing was, but that ſhows 
it was a Thing that was to be kept ſecret at that 
Time, in regard he did not think fit to acquaint 
him at the firſt Inſtance. But the fourteenth of 
February, when he met him again, the Day before 
the firſt Time that it was to be put in Execution; 
Bertram ſwears he told him that they were to ride 
out the next Morning, that muſt be Lowick and 
Bertram, for there was no Body elſe there; and 
that the Prince of Orange was to be ſeized in his 


ignorant of it? When he ingaged him to go upon 
a Deſign without asking Queſtions ; ſent for him 
the Day before, acquainted him they were to 
ride out the next Morning, and that the King 
was to be ſeized in his Coach, and bid him be 
ready againſt next Morning, and gave him a 
Guinea at that Time; the Witneſs ſays it was 
for Neceſſaries, but he does not pretend that it 
was for Charity, as formerly. And that muſt be 
for Neceſſaries for that Purpoſe that they were 
then diſcourſing of, when he deſired him to be 
ready the next Day, and gives him Money to buy 
him Neceſſaries: What can that be, but Neceſſa- 
ries for what he was to be ready for? And then he 
did not come the next Day, and he tells you why, 
becauſe he thought it a yery wicked and unlawful 
Thing, and fo he diſappointed him; and the next 
Time Lowick chid him, and told him he would have 
ſerved him ſo if the King had been in the Field. 
This is plain, though I believe Bertram does ſpeak 
as tenderly as he can, being his Friend and old 
Acquaintance, and is willing to ſay as little as he 
can of him; ſo that I believe no Body thinks but 
what Bertram ſays againſt the Priſoner is true, and 
what he ſwears is plain and poſitive. To ſhow 
that Lowick did engage in the Deſign, he acquaint- 
ed him with it the fourteenth, by telling him the 
King was to be ſeized, and they were to ride out, 
and he was to be ready the next Day. 

L. C. J. He does not ſay they were to ride out 
the next Day. 

Sir B. Shower. No, the Words were, We are to 
ride out ſuddenly. | 

Mr Att. Gen. | think he did ſay they were to 
ride out the next Morning. 

L. C. J. No, Call him in again. 

Mr Cowper. The Words were, We ſhall ride out 
ſuddenly, and bid him meet him next Morning; 
and afterwards chid him for not meeting _ 

| | ingly, 
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Was it poſſible the Priſoner could be 
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ingly, and told him it had been the ſame Thing 
ik the King had been in the Field. f 
L. C. J. If you cannot agree upon the Evidence, 
ou muſt call in the Witneſs. 
Mr Mountague. My Lord, we are agreed upon 
the Evidence, it was ſuddenly. 
J. C. J. Well then, there is no Occaſion, have 
you done on both Sides. 3 
Council. Yes, my Lord, we ſubmit it to your 
ng Gentlemen of the jury, this Priſoner 
at the Bar, Robert Lowick, is Indided of High- 
Treaſon, for Compaſſing and Imagining the Death 
and Deſtruction of the King by an Aſſaſſination 3 
you have heard what Evidence has been given up- 
on this Indictment. And in the firſt Place, It is 
proved to you that there was a Deſign to aſſaſſi- 
nate the King; which was to be carried on under 
the Conduct and Management of Sir George Bar- 
clay. The Queſtion that you are now to conſider 
Y is whether the Priſoner at the Bar was con- 
cerned or ingaged in the Proſecution of that De- 
ſign. There have been two Witneſſes produced, 
who have given their Evidence, and have been 
very ſtrictly examined, and Obſervations have 
been made upon the Teftimony they have given. 
The firſt Witneſs is Mr Harris, and he gives 
you ſome Account of the Original of this De- 
ſign. He tells you how. he was at St. Germains, 
and introduced to the late King Fames, who did 
expreſs a great Kindneſs for him, and told him 
that he had an Opportunity of doing ſomething 
for him that would be for his Advantage: And 
that he and one Hare, who was preſent at that 
Time, ſhould go into England, (for it ſeems they 
were both together introduced by Collonel Par- 
ker) and ſhould be ſubſiſted in England, and there- 
upon Directions were given them what Courſe 
they were to take; which was to go to Calice, and 
to each of them ten Lewidores were given for 
their Charges, and they were acquainted that if it 
happened that they ſhould lie there ſo long for 


Want of a Wind to bring them over hither that 


their Money was ſpent, Proviſion ſhould be made 
for their Supply there. They had farther Di- 
rections, that when they came into England they 
ſhould apply themſelves to Sir George Barclay, 
and follow his Orders, with laſtructions how to 
find him; being told that Sir George Barclay 
would be walking in Covent-Garden every Mon- 
a9, and every Thurſday Night, about the Hours 
of ſix or ſeven a Clock, and that they ſhould 
know him by a white Handkerchief that was to 
hang out of his Pocket. 

Mr Harris further tells you, That they did 
come to Calice in Order to embark for England, 
and there they happened to ſtay a conſiderable 
Time, even ſo long that their Money would not 


defray their Expences there, and they found it 


true as it was promiſed them; for the Preſident 
of Calice paid the Reckoning for them at the Place 
where they lodged ; and afterwards they came 
into England, and landed in Kent, and came to 
Rocbeſter, and from thence to London. About the 
latter End of January, Old Stile (for it ſnould ſeem 
it was the 14th New Stile, which is the 4th, 01d 
Stile, they were at St. Germains) he tells you that 
he did go the firſt Monday, after their Arrival, 
into Covent- Garden, to look after Sir George Bar- 
clay, but then miſt him. But afterwards his 
Companion, Mr Hare, met with one Berkenhead, 
and complaining that they had not met with 
Sir Ceo Sug according to the DireAtons they 
ol. IV. 
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had abroad: Whereupon, by the Means of Ber- 
kenhead, they were brought to the Speech of Sir 
George —_— who gave them Reception, and 
owned that he had Authority to ſubſiſt them ; 
but ſaid he had not then Money, but ſhortly 
ſhould, and when he had, they ſhould be ſure to 
receive their Subliſtence. He tells you, that af- 
ter this, Sir George Barclay gave them Subſiſtence 
Money, Paying them at the Rate of five Shillings 
a Day when they had no Horſes, and when they 
had, fix Shillings a Day: So they put themſelves 
altogether under his Command and Conduct. 
He has given you an Account what Diſcourſe he 
had with Mr Rookwood, from whom he diſcover'd 
what the Deſign was in which he was to be inga- 
ged. And the Deſign to aſſaſſinate the King was 
firſt intended to be put in Execution on Saturday 
the 15th of February, at which Day Mr Harris, 
and others, being at Sir George Barclay's Lodg- 
ings; Sir George ſaid they were his Janiſaries, and 
afterwards careſt them, ahd ſaid they were Men of 


Honour, and told them that they were to attack _ 


the Prince of Orange and his Guards; but it ſeems 
the King not going abroad that Day, they lolt 
that Opportunity. | 
Truly, Then Mr Harris began to be a little 
troubled, and concerned, when he underſtood the 
Meaning of his being under Sir George Barclay's 
Conduct. And he ſays that after that firſt Saturday 
the 15th, and before the next Saturday the 22d, he 
met with Low:ck, Rookwood, and Bernarde, and he 
was complaining of his being ingaged in ſuch a 
Deſign as this was. He called it then the Mur- 
der of the Prince of Orange, and ſaid it was a 
barbarous Thing, and he did 'not like it, nor 
Rookwood neither ; but as for Mr Lowick, whether 
he diſliked it, or no, I know not, but he made 


Anſwer to him, I will obey Orders: Says he, 


Sir George Barclay has Orders for it, or otherwiſe 
he would not do it. | 

Then you are told further, that after this, on 
Saturday the 22d, Mr Harris dined with Lowick, at 
a Cook's at the End of Red Lion Street, and being 


there together, Harris being in a Sweat, and was 


asked the Reaſon by Lowict, he ſaid he had been 
giving of Orders for the getting ſome Men toge- 
ther that were to go under Rookwood, and Low:;ck 
told him he might very well do it, for he had 


Pay 65. a Day; but ſays he, I am to ſubſiſt two | 


Men, and have nothing at all. Mr Harris wiſhed 
him to go to Sir George Barclay, and complain 
of it to him, but he ſaid he would not; but it 
ſeems, it being then underſtood by them that the 
King did not go abroad that Day, Lowjck ſaid he 
muſt go and diſcharge the two Men, and went 
about it. This is the Sum and Subſtance of Mr 
Harris's Evidence againſt Mr Lowick. 

The next Witneſs is Bertram, and he tells you 
that ſometime before the fifteenth of February, 
which was, as I told you, the very firſt Day that 
they did deſign to aſſaſſinate the King, Mr Lowick 
ſent for him, and told him, that he would put 
him upon a Buſineſs that ſhould be for his Advan- 
tage, if he would undertake it without asking 
any Queſtions ; this was ſometime before, but the 
certain Day Bertram does not remember ; but he 
tells you farther, that on Friday the fourteenth of 
February, he was with Lowick at. his Lodgings, 


and he ſaid unto him, that the King, he did be- 


lieve, was to be ſeized in his Coach, and we are 
to ride out ſuddenly; and then he gave him a 
Guinea to buy him Necefſaries, and withal, bid 
him meet him at, the OO in Hart-ftreet 
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next Morning; and Bertram tells you, he had un- 
derſtood what this Deſign was, for he had it be- 
fore from Charnock, and did forbear to go the 
next Morning, becauſe he did diſlike it. After 
this Mr Lowick met him and chid him for diſap- 
pointing of him, in not meeting him as he di- 
rected, for ſays he, it would have been the ſame 
Thing if the King had been in the Field. This 
is the Som and mer of the Evidence that 
ertram has given againſt him. 

: Now 2 being. croſs-cxamined on the be- 
half of the Priſoner, ſays he hath known him a 
great while, and that he is a Man of a peaceable 
and fair Diſpoſition, very charitable, and that he 
has given him Money before, and particularly 
a Guinea to his Wife in his Abſence. 

Indeed I might have mentioned the Evidence of 
Fiſher to you, but that is but circumſtantial, and 
does not come Home to the Caſe, but being gi- 
ven it may be mention'd, and that is, about the 
Eighth of February, Fiſher had ſome Diſcourſe 
with Lowick, and it ſeems there was Notice taken 


of the intended Invaſion, and Lowick ſaid he 


would ſerve his Maſter faithfully ; and that the 
Witneſs thought was meant of the late King; 
and he ſaid at another Time, that he would not 
diſcourſe with above one at a Time, becauſe of 
the late Act of Parliament, that was then a paſ- 
ſing, relating to High Freafon, that required 
two Witneſſes, New, I ſay, this is not any 
Proof agaiaſt the Priſoner, but it is a Circum- 
ſtance that may ſhew his Inclination to the late 
King. 

The Council for the Priſoner have inſiſted upon 
the Inſufficiency of the Evidence that has bee n 
given on behalf of the King, and have ſaid, that 
the late AR of Parliament requires two Witneſſes, 
which is true, but not two Witneſles to any one 
Overt Act; but if there be two Witneſſes, one to 
one and another to another Overt Ac, that is ſuf- 
ficient ; but they ſay that it is not ſo in this Caſe. 

In the firſt Place, they object againſt the Evi- 
dence that is given by Harris, they ſay it is ſhort, 
that muſt be left to your Conſideration ; whether 
the Evidence that is given by Harris, concerning 
Mr Lowick, does prove to your Satisfaction, that 
he conſented and agreed to the Aſſaſſination of 
the King, you are to weigh the Evidence, when 
it is ſworn that when Harris, Rookwood, and the 


Priſoner were walking in Red Lion Fields, and 


talking of this horrid Deſign, and Harris com- 
plained that it was a barbarous Thing to mur- 
ther the Prince of Orange, as they call'd him, you 
muſt conſider what Anſwer Lowick did make a- 


bout obeying of Orders; then his ſubſiſting of 


Men at his own Charge without Pay, -and com- 


plaining of his having no Pay, and his difcharging 


them the laſt Day that the Aſſaſſination was in- 
tended, that I muſt leave to you, whether or no 
this is not an Evidence, if you believe the Wit- 
neſs, to ſatisſie you that he was engaged in this 
Deſign. | | 
Then Gentlemen, he has alſo been defir'd to 
give an Anſwer to this Queſtion, and to tell up- 
on what Deſign he was to employ Bertram that 
ſhould be for his Advantage; but he was to ask 


no Queſtions, and afterwards whether he did tell 


him the King was to be ſeized in his Coach, and 
they were to ride out ſuddenly and bid him meet 
him the next Morning, and when he did not 
meet him, he ſaid, It would have been the ſame 
Thing if the King had been in the Field. If this 
be an Evidence of Mr Lowick's engaging in and 


agreeing and conſenting to the Deſign, then 
here will be another Witneſs againſt the Priſoner 
beſides Harris. | : 

Gentlemen, you are to judge of this Matter 
and of the Evidence. It is true, we are not to 
put, in the Caſe of a Man's Life, any forced and 
violent Conſtructions upon any Words or Dit. 
courſes ; but if the Evidence be plain and clear, 
tho? he did not ſay in expreſs Words, that he did 
deſign to aſſaſſinate or kill the King; yet, if upon 
the whole Diſcourſe that paſt between them it ap- 
pears plainly, clearly, and ſatisfactorily to yon 
that he did conſent and agree to this Deſign, or 
was engaged in it, here's another Witneſs, I ſay, 
to prove him guilty, beſides Harris; you are to 
conſider the whole Evidence, the ſubject Matter 
of Diſcourſe, and if you are ſatisfied, I ſay, that 
he was engaged in ſuch a Deſign by the Proof of 
Bertram, as well as of Harris, then there are 
two Witneſſes, which is as much as the Law re. 
quires. ; | 

But, indeed, the Council have called ſeveral 
Witneſſes to prove that the Priſoner has lived ve- 
ry peaceably and quietly; one Woman fays, She 
has known him twelve Years, and that he lodged 
at her Houſe, and that he was a Man of great 
Temper and Candour, and not diſorderly, but had 
a general good Eſteem and Character: And then 
there is another, Mrs Moſely, that proves the like, 
and ſays, She has known him theſe twenty Years, 
and ſhe ſays no Man has a better Character: And 
Mr Bertram hath ſaid, that he was not of a raſh or 
bloody Temper. 

Now, Gentlemen, I muſt leave it to you, upon 
the Evidence that you haye heard, there are theſs 
Witneſſes that have been produced, and there are 
theſe Circumſtances that appear in the Caſe; if 
you are ſatisfied upon this Evidence that has been 
giveu, that the Priſoner Mr Lowick, did conſent to 
and engage himſelf in that Deſign of Aſſaſſinating 
the King, then you are to find him guilty ; if you 
are not ſatisfied, you are to find him not guilty ; 
you have heard your Evidence, and had beft con- 
ſider of it. 


Then an Officer was ſworn to keep the Fury, 
who withdrew, and ſtaid out . half an 
Hour, and then returned. 

Cl. of Ar. Gentlemen of the Jury, anſwer to 
your Names, George Ford, 

Mr. Ford. Here. (And ſo of the reſt.) 

Cl. of Ar. Are you all agreed of your VerdiQ? 

Jury. Ves. | 

Cl. of Ar. Who ſhall fay for you? 

Jury. Foreman. | . 

Cl. of Ar. Robert Lowick, hold up thy Hand, 
(which he did.) Look upon the Priſoner ; how: ſay 
you, Is he guilty of the High-Treaſon whereof he 
ſtands indicted, or not guilty ? 

Foreman. Guilty, my Lord. 

Cl. of Ar. What Goods or Chattels, Lands or 
Tenements, had he at the Time of the Treaſon 
committed, or at any Time ſince ? 

Foreman. None, to our Knowledge, we do not 
find any. 

Cl. of Arr. Then hearken to your Verdict, as 
the Court hath recorded it. You ſay that Robert 
Lowick is guilty of the High-Treafon whereof he 
ſtands indicted, but that he had no Goods, Chat- 
tels, Lands or Tenements at the Time of the 
High Treafon committed, or at any Time ſince 
to your Knowledge, and fo you ſay all. 
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Law? 
3 


1696. 
Jury. Ves. 
Z. C. J. Diſcharge the Jury. 
a 7 = Gentlemen of the Jury, the Court 
diſcharges you, and thanks you for your Service. 
L. C. F. Mr Attorney, Will you have the Pri- 


ſer to the Bar ? ; 
ren} Yes, if your Lordſhip pleaſe. 


Then the Keeper of Newgate brought Rook- 
wood and — and all three were ſet 


to the Bar. 


Mr Arr. Gen. If your Lordſhip pleaſe to give 
judgment againſt the Priſoners that are convicted. 

L. C. J. Ask them what they have to ſay for 
themſelves in Arreſt of Judgment. 

Cl. of Arr. Robert Lowick, hold up thy Hand; 
you ſtand convicted of High Treaſon, in Conſpi- 
ring the Death of the King by Aſſaſſination, what 
can you ſay for your ſelf why the Court ſhould 
not give Judgment againſt you, to die according 
to Law. 


[Then the Keeper bid him kneel] 


L. CJ. No, no, he need not kneel; if you 
have any Thing to ſay, Mr Lowick, we will hear 


ou. 

. I throw my ſelf upon the King's Mer- 
cy. 
"a of Arr. Ambroſe Rookwood, hold up thy 
Hand, (which he did) you ſtand convicted of the 
fame High Treaſon, for Conſpiring the Death 
of the King by Aſſaſſination, what can you ſay 
for your ſelf why the Court ſhould not give you 
Judgment to die according to Law. 

Rookwood. All that can be ſaid has been ſaid al- 
ready, and fo I ſhall ſay no more. 

Cl. of Arr. Charles Cranburne, hold up thy Hand, 
thou ſtandeſt convicted of High Treaſon, in Con- 
ſpiring the Death of the King by Aſſaſſination, 
what canſt thou ſay for thy ſelf, why the Court 
ſhould not give the Judgment to die according to 


Cranburne. I have nothing to ſay but what I 
have ſaid already. 

Cl. of Arr. Then Cryer make Proclamation. 

Cryer. O, yes, all Manner of Perſons are com- 
manded to keep Silence while judgment is in gi. 
ving, upon Pain of Impriſonment. 

L. C. J. You the Priſoners at the Bar, Robert 
Lowick, Ambroſe Rookwood, and Charles Cranburne, 
you have been indicted, and upon full and clear 
Evidence have been convicted of High Treaſon; a 
Treaſon that was advanc'd to the higheſt De- 
gree both of Malice and Miſchief againſt the 
King and Kingdom; you deſign'd to aſlaſſinate 
the King with an Intent to ſubvert the State, and 
by the introducing of a foreign Power to deſtroy 
the antient Liberty and Conſtitution of England. 

Our French and Popiſh Enemies, by whom 
you were imployed in this bloody Enterpriſe, 
did yery well know, that the Wiſdom and Cou- 
rage of his preſent Majeſty has reſcued this King- 
dom from that Slavery and Oppreſſion which 
they often threatened to bring upon us; they 
knew that under his Government we have been 
protected in the Enjoyment of our Religion, 
Laws and Liberty for ſeveral Years, and that his 
Majeſty is the Head of the Proteſtant Intereſt, and 
the Protector and Preſerver of the Liberty of 
Europe, and that upon the Preſeryation of his 


Robert Lowick. 


173 
Life and the Safety of his Perſon, the Good and 
Happineſs of Multitudes of People do depend. 
which the Fench King's Pride and Ambition has 
been ready to take hold of any Opportunity to 
enſlave and oppreſs. | 

Your being engaged in ſuch a horrid Deſign 
againſt ſo precious a Life, and to be the bl oody 
Inſtruments to give that diſmal Stroke, which 
would have brought Miſery and Deſolation upon 
ſo many Men, renders you worthy to undergo a 
greater and more ſevere Puniſhment than by the 
Law of England can be inflicted ; but that there 
is no greater provided for ſuch Criminals, is to 
be imputed to the antient Honeſty and Integrity 
of Engliſh Men, who, when they fram'd this 
Conſtitution of Government, never imagin'd 
England ſhould produce ſuch degenerate Wretches, 
as would endeavour by Plots and Contrivances to 
betray their Country to a foreign Yoak, and ſub- 
jet themſelves and their Fellow Subjects to the 
{laviſh Dominion of Strangers. | 

Your Crime being ſo great, it is now high 
Time for you ſeriouſly to refle& upon it; and 
tho? you deſerve to ſuffer the greateſt of Puniſh- 
ments, yet I have that Compaſſion for your Per- 
ſons, that I wiſh heartily you would - make Uſe 
of that Opportunity which is now put into your 
Hands, to repent. And fince you are adjudg'd by 
the Law unworthy to live here, that you will 
make Preparation to appear at another Tribunal, 
where you muſt have another Tryal, and, with- 
out an hearty and ſincere Repentance, receive a. 
more ſevere Sentence. I hope this Calamity, and 
the Judgment that is to fall upon you, will be 
an Admonition to you to take better Advice in 


the laſt Part of your Time which is left you, than 


you have done in the whole Courſe of your Lives, 
and that you will be wiſer than to follow the Di- 
rection of thoſe Guides whoſe Principles and 
Doctrines have ſo far perverted and corrupted you, 
as to ingage you in ſuch a bloody Deſign. I ſhall 
leave you to make that Preparation for another 
World, which is proper for Men in your Condi- 
tion, and pronounce the Judgment of the Court, 
which the Law hath appointed and the Court does 
award; 


That all of you be conveyed from hence 
to the Priſon from whence you came, 
and from thence every one of you is 
to be drawn upon a Hurdle to the 
Place of Execution, where you are to be 
hanged by your Necks, and to be cut 
down while you are alive, your 
Privy Members are to be cut off, and 
your Bowels ts be cut out of your Bo- 
dies and burnt in your View, your. 
Heads are to be cut off, and your Bo- 
dies to be divided into four Parts, 
and your Heads and Quarters are to 
be diſpoſed where his Majeſty ſhall ap- 
point. And I pray God to have Mer- 
cy on all your Souls. 


Canburne. I humbly deſire the Liberty of my 
Wife and Relations to come to me, and ſuch 
Divines as I ſhall deſire may have free Recourſe 
to me. 

L. C. J. You ſhall have that Liberty that is al- 


lowed to all Perſons in your Condition. 
„„ oo” Ros 


Rookwood. 1 muſt beg the ſame Favour, to have 
ſome few Friends and Relations come to ſee me 
a Keeper. | 
TILE. J Hh You ſhall have a Warrant for 
your Friends to come to you. | 
 * Rookwood: 1 beg your Lordſhip that you would 
: pleaſe to ſpecifie it in the Warrant, becauſe they 
would not grant hitherto without a Keeper being 


by. 
L. C. F. & you would have your 
ther permitted to come to you. 
n= tf or Yes, and ſome few Relations. 
L. C. J. What is uſually done in ſuch Caſes, let 
it be done. - 
Lowick. My Lord, I deſire the ſame Thing, that 
my Siſter may come to me, and that the little 
Time I have 1 may be in private with my 
Friends. . 
Mr Att. Gen. If your Lordſhip pleaſe, they may 
give the Names of thoſe they would have admit- 


Lordſhip for your Direction. 
I. C. J. That the Keeper muſt take care of, 
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ted to them, and then the Keeper will attend your 


rere PE 


leaſt they allow ſuch a Liberty as may endanger an 
Eſcape; for their being alone may prove a dange- 
rous Thing. 

Mr At. Gen. It is reaſonable they ſhould tell 
who they are, before they be admitted. 

L. C. J. You allow them, I ſuppoſe, to have 
private Diſcourſe in the ſame Room, if a Keeper 
be by. 

| Cranburne. No, my Lord, we never had. 

Mr Att. Gen. Such as your Lordſhip thinks pro- 
per to be admitted to them may have Diſcourſe 
with them in private, if the Keeper be in the 
Room, but-no others but ſuch as your Lordſhip 
ſhall allow; for we know what has been the Effect 
of a Liberty of Acceſs to ſome Priſoners. 

L. C. J. Let us have a Note of thoſe Names 
that you would have come to you, and we will 
give Directions that ſhall be proper in it. 


Cl. of Arr. Sheriff of Middleſex, you muſt take 


them into your Cuſtody till Execution is done. 


Then the Keeper took away the Priſoners. 
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= OO Publhd by AUTHORITY. 
Die Sabbati Now Maii Anno Domini, 1696. Annoque Regyi 


HIS Day being appointed for the Trial 

T of Mr Peter Cook, upon an Indictment 

85 of High- Treaſon found againſt him by 
War the Grand Jury for the City of London, 


upon the Commiſſion of Goal-Delive- 
ry of Newgate, holden for the ſaid City, upon 


on pleading not guilty, Iſſue had been joined, 
and the Court having been adjourned unto this 
Day for the Trial by publick Proclamation in 
uſual manner, the Court was reſumed, and the 
Names of the Men returned to ſerve on the Jury, 
having been called over according to the Pannel, 
and the Defaulters recorded ; the Court proceeded 
as follows. x | 
Cl. of Ar. Set Peter Cook, the Priſoner, to the 
Bar: (Which was done.) You the Priſoner at the Bar, 
thoſe Men that you ſhall hear called, and perſo- 
nally appear, are to paſs between our Sovereign 
Lord the King and you, upon Trial of your Life 
and Death ; if therefore you will Challenge them, 
or any of them, your Time is to ſpeak to them 
as they come to the Book to be ſworn, and before 
they be ſworn. 5 
Cook, Sir, I deſire you would not name them 
too faſt, for my Eyes are very bad. 
Cl. of Arr. John Emer, | 


which Indictment he had been Arraigned, and up- 


Gulielmi Tertii, Octavo. 
At the Seſſions-Houſe in the Old- Bailey, London. 
Dominus Rex Verſus Petrum Cook. 


Cook. Who muſt I apply my ſelf to, Sir? 1 
deſire to know whether he is a Erecholder in 
London? 

Cl. of Arr, I know nothing to the contrary, 
Sir, he is returned as ſuch by the Sheriff ; you had 
beſt ask him himſelf, he can beſt tell. 

Cook. Are you a Freeholder in London, Sir? 

Mr Emer. Yes, Sir, [am a Freeholder. 

Cook. Sir, I challenge you. 

Cl. of Arr. Henry Sherbrook, 

Cook. Sir, are you a Freeholder in London? 

Mr Sherbrook. Yes, Sir, I am. 

Cook, I challenge you. No, Sir, ] beg your 


Pardon, I do not challenge you. 


Cl. of Arr. Then hold Mr Sherbrcok the Book: 
(Which was done.) Look upon the Priſoner : You 
ſhall well and truly try and true Deliverance make 


between our Sovereign Lord the King, and the 


Priſoner at the Bar, whom you ſhall have in 
(res, according to your Evidence, So help you 
God. 

Cl. of Arr. Joſeph Billers. 


Cook. Are you a Freeholder, Sir, in Len- 


don? 

Mr Billers. Ves, I am. 
Cook. I challenge you, Sir. 
Cl. of Arr. John Brand. 


8 Will 3 


1 1 , * : 5 5 2 
* 8 9. r ET 2 » * 8 + EF: 63+ by INS 
ER OR II CN I HI On iis" Ae I EE IR Ie ST DH 


RE 


- 


Cool. pray, Sir don't 80 too faſt; Are you 4 


| in London, Sir? 
Freehoder/'"; am no. Freeholder in London 


I. C. J. Treby. What ſay you, Mr Attorney ? 


Att. Gen. My Lord, I would not have any 
= that is not a Freeholder ſerve ; ſo he was 


by. 
Eier Arr. William Hull. N 

Mr Hull. My Lord, 1 am no Freeholder in 
LG J. Treby. Why, what Eſtate have you ? 

Mr Hull. What I have, is in Leaſes. 

L. C. J. Treby. What, Leaſes for Years, or Leaſes 
for Lives ? | 

Mr Hull. Leaſes for Years, Sir. 

I. C. J. Treby. Then he cannot ſerve upon the 


4 of Arr. Edward Leeds. 

Cook. Hold, Sir, let me ſee; are you a Free- 
holder in London, Sir ? 

Mr Leeds. Yes, Sir. 

Cook. Sir, I challenge you then, 

Cl. of Arr. Thomas Clark. | 

Cooke Hold, Sir, I pray let me look upon my 
paper. I challenge him. 

A Stander-by. He does not appear. 

Cl. of Arr. Nathan Green. 

Cook, Where is he, Sir? Are you a Preehol- 
der ? 

Mr Green, Yes, I am, Sir. 

Cook. I challenge you. 

Cl. of Arr. Thomas Emes. | 

Cook. Are you a Freeholder, Sir ? 

Mr Emes. Yes, I am. 

Cook, Were you one of Sir John Friend's jury: 

Mr Emes. Yes, I was. 

Cook, Then I challenge you for Cauſe, and I give 
you my Reaſon, 

Mr Serj. Darnall, I pray, let us hear your Rea- 
ſon ; give your Reaſon for your Challenge. 

Cook, It is for being of Sir hn Friend's Jury. 

Mr Serj. Darnall. Then you challenge him for 
Cauſe, 

Cook, Ves, that he was of Sir John Friend's 
ury. | 
. C. J. Treby. Well, Brother Darnall, how is 
that a Cauſe of Challenge? You are the Priſoner's 
Council, let us hear what you ſay to it. 

Mr Serj. Darnall. My Lord, what we have to ſay 
to it, is this; Here are ſome Perſons returned up- 
on this Pannel, that were formerly Jurors in a 
Cauſe that was try'd for the ſame Species of Trea- 


ſon that this Gentleman, the Priſoner, is charged 


with in this Indictment; and I think the Witneſ- 
ſes at that Trial did mention in their Evidence 
my Client, as being preſent at thoſe very Con- 
ſults, about which they gave their Evidence; theſe 
Gentlemen gaye Credit to thoſe Witneſſes, and 
found the Verdict againſt the Perſon then accuſed. 
We humbly ſubmit it to your Lordſhip and the 
Court, whether we may not for this Cauſe chal- 
lenge this Perſon as not indifferent, it being for 
the ſame Cauſe and Conſult, that the other was 
try'd for. | 

Mr Att. Gen. Sure Mr Serjeant is not in earneſt in 
this Objection. | 

Mr Serjeant Darnall. My Client thinks it a very 
good Objection, that he is not indifferent, and I 


deſire he ſhould be ſatisfied in it. 


Mr Att. Gen. If he thinks ſo, he may except 


againſt him, but if he inſiſts upon it as a Cauſe of 
Challenge, we deſire you would put the Caſe, and 


my Lords the Judges determine it. 


„ 
Peter Cock. 
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Mr Serjeant Darnall. I have told you what the 
Caſe is. | 

L. C. J. Treby. But you hear the King's Coun- 
cil inſiſt upon it, to have you make it out in Point 
of Law. | 

Mr Serjeant Darnall. My Lord, I have ſtated 
the Caſe as my Client deſired, and we ſubmit it 
to you. 

L. C. J. Treby. Well, there is nothing in it. 

Mr Serj. Darnall. Then my Client, if he will 
not have him ſerve, muſt challenge him peremp- 
torily ; which he did. 

Cl. of Arr. Francis Byer. 

Cook. Sir, Are you a Freeholder ? 

Mr Byer. Yes, I am. | 
Cook. I challenge you. 

Cl. of Arr. James Denem. 

Mr Dexew. | am no Freeholder. 

Cl. of Arr. Henry Hunter, 

Cok. Hold, hold, my Lord, I challenge him as 
being one of Sir John Friend's Jury. 

Mr Baker. Nay that was not allowed in Mr 
Emes's Caſe; but you challenged him perempto- 
rily, and fo you muſt now, if you have a Mind 
to it. 

Cok. 1 challenge him. 

Cl. of Arr. Jobn Hall. 

Cook. Are you a Freeholder in London, Sir? 

Mr Hell. Yes, I am, Sir. 

Cook. I challenge you. 

CI. of Arr. John Cullum. 

Cook. Sir, Are you a Freeholder in Lenden? 

Mr Cullum. Yes, Sir. 

Cook. I challenge you. 

Cl. of Arr. John Cox. 

Mr Cox. My Lord, 1 am no Freeholder in 
London. 

Cl. of Arr. John Hedges. 

Cook. Hold, I pray, Sir, let me look upon my 
Paper; Sir, Are you a Freeholder in London ? 

Mr Hedges. Yes, Sir, I am. 

Cook. I challenge you. 

Cl. of Arr. Thomas James. 

Mr James. My Lord, my Name is not Thomas. 

Mr Sh. Buckingham. He is returned, it ſeems, 
by a wrong Name ; we did not know it. 

Mr Serj. Darnall. Then you cannot ſwear him. 

Cl. of Arr. Thomas Poole. 

Cook. Are you a Freeholder in Londox, Sir? 

Mr Poole. Yes, Sir. s i 

Cook. I challenge him, as being of Sir John 
Friend's Jury. 

, Mr Att. Gen, That has been over-ruled alrea- 
. challenge him. 

Cl. of Arr. Peter Parker. 

Cook. Are you a Freeholder in London ? 

Mr Parker, Yes, Sir, I am. IN 

Cook. I challenge you, Sir, as being one of Sir 
Fohn Friend's Jury. oF in 

Mr Baker. Nay, you can't offer it again. 

Cook. I challenge him. LID. 

Cl. of Arr. George Grove. . 

Cook, Where is he? Are you a Freeholter in 
London, Sir ? 5 8 

Mr Grove. Yes, Sir. 

Cook. I challenge you. 

Cl. of Arr. Nathanael Wyerſdel.. 

Cook, Are you a Freeholder in London ? 

Mr Wyerſaell. Yes, Sir, I am. 

Cook. lc allenge you, Sir. 

Cl. of Arr. Samuel Blewit. by i 

Cook. Hold, pray, Are you a Freeholder, Sir? 

Mr Blewit. 
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Mr Blemit. Yes, I am: 
Cook. I challenge him. 
Ct. of Arr. John Wolfe. 

* challenge him. | 

Cl. of Arr. Foſeph Wolfe. He did not appear, 
and was faid to be no Freeholder. | 

Cl. of Arr. William Smith. 

Cook, Are you a Freeholder, Sir ? ? 

Mr Smith. Yes, I am- | 

Cook. $ir, I challenge you. 

Cl. of Arr. Edward Fenwick. 

Cook, Are you a Freeholder, Sir ? 

Mr Fenwick. Yes, Sir, I am. 

Cook. 1 do not challenge him. 

Cl. of Arr. Then ſwear Mr Fenwick. (Which 
was done.) 

Benjamin Hooper. 

Cok. Stay, Sir, pray ſtay a little, where is 
he? 

Cl. of Arr. There he is, Sir. 

Cook. Which is the 2pm ? Are you a 
Freeholder in London, Sir? 

Mr Hooper. Ves, Sir. 

Cook. I challenge you. 

Mr Hooper. I thank you, Sir. 

Cl. of Arr. Nathaniel Long. 

Cook. Are you a Freeholder, Sir? 

Mr Long. Yes, Sir. 

Cook, I challenge him, as being of Sir John 
Frind's Jury. 

Cl. of Arr. The Court has adjudged that no 
Cauſe of Challenge, therefore I take no notice of 
it, but as a peremptory Challenge. 

Cl. of Arr. Richard Chiſwell. 

Cook. Are you a Freeholder in * Sir? 
Mr Chiſwell. Yes, Sir. 

Cook, I challenge you. 

Cl. of Arr. John Child. 

' Cook, Hold, pray, a Moment ; ire not . 
theſe laſt in my Paper, but l challenge this Man, 
being of Sir John Friend's Jury. 

Mr Baker. You have had that anſwered over 
and over again, as no Objection; it is is nothing but 
a peremptory Challenge. 

Cl. of Arr. William Walker. 

Mr Walker. I was one of Sir John Friend's 
K Guo I challenge him for the ſame Reaſon. 
Mr Arr. Gen, But that is no Reaſon at all, 
Cook. Then J challenge him. 

Cl. of Arr. John Wells. 

Cook. Sir, are you a Freeholder ?. 

Mr Wells. Yes, Sir, I am. 

Cook. Sir I challenge you. 

Cl. of Arr. John Hibbert. 

Cook. Which is he, Sir? 

Cl. of Arr. He ſtands upon your left Hand 
the Man in the Black Peruke. 

Cook. Are you a Freeholder, Sir ? 

Mr Hibbert. Yes, I am, Sir. | 

Cook, I challenge him. 

Cl. of Arr. Daniel Wray. | 

Cook. Stay, Sir, are you Mr Wray ? 7 

Mr Wray, Yes, Sir, my Name is Wray. 

Cook. Are you a Freeholder in OY Sir ? 

Mr Wray. Yes, Sir. 

Cook. I challenge you. 

Mr Wray. I thank you, Sir. 

Cl. of Arr. John Pettit, 

ok. Which is he? 

Mr Pettit. I am the Man, Sir. 

Cook. Are you a Freeholder i ig 1858 Sir ? 

Mr Pettit, Yes, Sir. 


7h he Tryal. of 


| 3 Jury. 


Cook. I challenge you- 

Cl. of Arr. John Sherbrook, 

Cook, 1 challenge him, as being one of Sir John 
Friend's Jury. 

Mr Baker. But you have heard that denied to he 
an Exception over and over. 

Cook. I challenge him. 

Cl. of Arr. Stephen Blackwell. 

Cook, Are you a Freeholder, Sir ? 

Mr Blackwell. Yes, I am. 

Cook. I challenge vou. 

Cl. of Arr. William Hatch. 

Cook. Pray give me time to mark them; 3 Pray, 
who is this Man you now call ? 

Cl. of Arr. William Hatch. 

Cook, Sit, Are you a Freeholder ? 

Mr Hatch. Yes, I am. 

Cook, Sir, challenge you. 

Cl. of Arr. Henry Beadle. 

Cook, Are you a Freeholder, Sir? 

Mr Beadle, Yes, I am. 

Cook. I do not except againſt him. (He was 
ſworn.) 

Cl. of Arr. John Stredwick. 

Mr Strredwick. My Lord, as I apprehend, I am 
no Frceholder. 

L. C. J. Treby. Why do you apprehend ſo? 

Mr Sredwick, It is my Wife's Eſtate, not 
mine. 


ſeems. 
Mr Syredwieb. Ves, ſhe has. | 
L. C. F. Treby. That is Freehold enough; for 


you have an Eſtate for your Wife's Life. 


Mr Baker. And after that too, for it is not given 
_ to any Body elſe, and ſhe wont give it _ 
im | 
. Sir, are you a Freeholder in Conde or 
no? 
Mr Stredwick. 1 apprehend, Sir, I am not. 
Mr Baker. He fays he has an Eſtate for his 


- Wife's Life. 


Cl. of Ar. Then he is a Freeholder, what do 


you ſay to him? 


Cook. Are you poſitive you are a Freeholder i in 
London upon your Word? 

Mr Stredwick. I think not. 

Mr Baker. Why your Wife's Eſtate is your's 


for your Life. 


Cook. My Lord Chief Juſtice, if your Lordſhip 
pleaſes, here is a Man that ſays poſitively he thinks 
he is no Freeholder, I deſire your Lordſhip's 


Judgment, whether he be a Freeholder or not? 


L. C. J. Treby. Why, let him put his Caſe, if 


ml make a Doubt of it. 


bf = Stredwick. I am not poſſeſt of any Eſtate my 
C 

LC J. Treby. But is not your Wife an Inheri; 
trix ? | 
Mr Stredwick, Yes, my Lord, ſhe is. 

L. C. J. Treby. Then you are ſeized of a Free- 


hold in her Right; and Mr Gok, your own Coun- 
cil will tell you and ſatisfy: you, that that is a 


— ſufficient for this Service. 


Mr Baker. His Wife's Father ſettled it upon her 


and her Heirs. 
L. C. J. Treby. No queſtion, it is a ſu fficlent 


Freehold if the Wife be living, 


Mr Baker. Yes, ſhe is. 

Cook. I challenge him. 

Cl. of Arr, Wiliam Prince. 

Cook, I challenge —. as being one of Sir John 


Mr Prince» 


8 Will. 3. 


Cl. of Arr. Then your Wife has a Freehold, it 


Pay 


John 


nce. 


1696. 

Mr Prince. I thank you, Sir. 

Cl. of Arr. John Simmons. x ; 

Mr At. Gen. We challenge him for the King. 

Cl. of Arr. Robert White. . 

Cook. Are you a Freeholder, Sir. 

Mr White. Yes, I think ſo. 

Cook. Pray tell me whether you are, or not. 

Mr White. Indeed I think fo, Sir. 

Cook. I challenge him. 

Cl. of Arr. Edward Brewſter. 

Cook. Where is Mr Brewſter ? Are you a Free- 
holder, Sir, in London? 

Mr Brewſter. Yes, Sir. 

Cook. I challenge him. Pray Sir, I deſire to know 
how many I have challenged. 

Mr Baker. You have challenged Thirty Three. 

Cook. How many beſides thoſe that are of Sir 
John Freind's Jury. 

Mr Baker, You have but two more to challenge, 
Sir. 

Mr Serj. Darnall. I thought you had heard the 
Opinion of the Court, Mr Cook, that it will not 
bold as a Cauſe of Challenge that he was of Sir 
John Freind's Jury, therefore thoſe are all reckon- 
ed among the peremptory Challenges, and you 
can challenge but Two more in all. 

L. C. J. Treby. Not without Cauſe, but as many 
more as you can have good Cauſe againſt. 

Cl. of Arr. John Reynolds. 

Cook, | except not againſt him. (He was ſworn.) 

Cl. of Arr. Joſeph Brookbank. 

Cook, 1 have nothing to ſay to him. (He was 
ſworn.) 

Cl. of Arr. Adam Bellamy. 

Mr Bellamy. My Lord, I am no Freeholder, 

IL. C. JL Treby. Why, what Eſtate have you? 

Mr Baker. He has Eſtate enough, I know, for 
Value. 

Mr Bellamy. I have only a Leaſe. 

I. C. J. Treby. A Leaſe for Years ? 

Mr Bellamy. Yes, my Lord. 

Cl. of Arr. David Grill. 

Mr Grill. I am no Freeholder, my Lord. 

Cl. of Arr. William Rawlins. 

Col. 1 accept of him. (He was ſworn.) 

Cl. of Arr. Samuel Roycroft. 

Cook, Are you a Freeholder, Sir? 

Mr Roycroft. Ves. Sir. 

Cook. I challenge him. 

Cl. of Arr. Thomas Parker. 

Cook. How many have ] to challenge, do you ſay ? 

Cl. of Ar. But one, Sir; what ſay youto Mr Parker ? 

Cook, 1 do not except againſt him. (He was 
ſworn.) 

Cl. of Arr. James Robinſon, ; 

Cook. I have nothing to ſay to him. (He was 
worn.) 

Cl. of Arr. 7oſeph More wood. 

Cook. 1 challenge him. 

Mr Baker. You have challenged all your Number 
now. 

Cl. of Arr. My Lord, we have gone through 
the Pannel, we muſt now call the Defaulters a- 
gain. Thomas Clark, 

Mr Clark, Here. 

Sir B. Shower. Was he here when he wascall'd over ? 

Mr At. Gen. That's nothing, he is here now. 

Sir B. Shower. But if there be a Default of the 
Jury, and the King's Council have challenged 
any one, they ought to ſhew their Cauſe; there- 
fore we deſire that they may ſhew their Cauſe 
why they challeng'd Mr Simmons. 
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L. C. J. Teby. The King has Power to challenge 

without ſhewing Cauſe till the Pannel be gone 

through; but if there be a Default of Jurors when 

the King challenges, the King's Council muſt ſhew 

Cauſe. 

5 Sir B. Shower, Here is a Default of Jurors, my 
ord. 

I. C. J. Treby. No Body is Recorded abſolutely 
a Defaulter, if he comes in time enough to be 
ſworn. 

Cl. of Arr. Swear Mr Clark. (Which was done.) 

L. C. J. Treby. When there is an apparent De- 
fault of jurors, then they muſt ſhew their Cauſe 
but here his Appearance, it ſeems, was recorded, 
and ſo he was no Defaulter; and you might have 
challenged him for Cauſe ſtill. 

Cl. of Arr. James Dry. 

Mr Dry. My Name is not James. 

Serj. Darnall. Then you cannot ſwear him: 
Here are Three miſtaken in their Names. 

I.. C. J. Treby. That is in the Copy in your 
Brief, Brother, it may be. 

Mr Serj. Darnall. No, my Lord, the Officers ad- 
Mit it. | 

Mr Ar. Gen. My Lord, we deſire thoſe Gentle- 
men, that ſay they are.no Freeholders, may be 
ſworn to that Matter. (Which was accordingly 
done.) And ſeveral of them that had ſtaid, did 
deny the having of any Freehold upon Oath, and 
ſome were gone away. 

L. C. J. Treby. Pray take care to eſtreat the Iſ- 
ſues, and return greater Iſſues the next time. 

Mr 5. Rokeby. Truly the Court muſt put ſome 
great Penalty upon them for trifling with the 
Court in reſpe& of their Duty that they owe to 
the King and Country, in regard of their Eſtates. 

Cl. of Arr. Pray, let the Officers be called who 
ſummoned this Jury, Mr Sheriff. 

(Which was done.) And they examined con- 
cerning their ſummoning thoſe who made Default, 
and the Iſſues of thoſe who were recorded as De- 
faulters were ordered to be eſtreated. | 
Thea the Court not being able to proceed for 
want of a Jury, they ordered another Pannel to 
be ready againſt Wedne/day next, to which time, 
at Seven in the Morning, the Court was by Procla- 
mation adjourned. 


Die Mercurii Tecimo Tertio Maii, Anno 
| Dom. 1696. 


The Court being met according to the Adjourn- 
ment, the Pannel was called over, and the 
Defaulters Recorded, and ſeveral excuſed for 
Abſence upon Sickneſs, and being out of Town 
before the Summons. Then Mr. Serjeant 
Darnall deſired before the Jury was called, to 
move ſomething againſt the Pannel: And 
made his Motion thus ; 


Mr Serj. Darnall. FF your Lordſhip pleaſes, I 
have ſomewhat to offer to 

you before you go upon this new Pannel; and I 
confeſs, I think it is my Duty to the Court, as 
well as to the Priſoner, to ſtate the Caſe as it is, 
and ſubmit it upon the Reaſon of Law, and the 
Authorities that I ſhall offer, whether the Pro- 
ceedings upon this new Pannel will not be erro- 
neons ? My Lord, the Queſtion is, Whether as 
Aa this 
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this Caſe by tag 
Pannel of his Jury by ; 
according as the late Law requires ? he had a Copy 
of the former Pannel, and upon that Pannel Nine 
were ſworn, and their Names all entered upon Re- 
cord, and made Parcel of the Record. Therefore 


the Priſoner has had a Copy of the 
which he is to be tried, 


neſtion is, whether he can be tried up- 
di 2 nba; mere > We are in a Caſe that rarely 
happens; and in a Caſe of Life and Death, I know 
your Lordſhip will be careful not to vary from the 
ancient Practice, or to make a new Precedent, 
becauſe of the Conſequences. It muſt be agreed 
in this Caſe, that the old Pannel upon which the 
Priſoner took his Challenges, and of which Nine 
were ſworn, is Parcel of the Record. Now, my 
Lord, to add a new Pannel, upon which Twelve 
more ſhall be ſworn, and all this appear upon 
Record, and the Priſoner tried upon the laſt 
Pannel, will not this be Error ? I offer this be- 
fore the jury be called and ſworn, becauſe we 
deſire to be fairly tried; and we deſign to reſt 
upon the Fact in this Caſe. If it ſhould appear, 
That he is tried upon a Pannel that is unduly 
made and returned, that will be of Evil Con- 
ſequence one way or other. And can this be du- 
ly made, if another appear upon Record before 
it? And can auy Body fay it is quaſht or aba- 
ted? Or can it be ſo? My Lord, in Stamford's 
Pleas of | 
the Pannel die aſter the Return, and befor: their Ap- 
pearance, ſo that there are not enough left to make the 
Fury, yet the Pannel ſhall not be quaſht, nor is it 
abated, but it is Cauſe to grant a Tales. And cer- 
tainly, my Lord, it is a ſtronger Caſe, when by 
reaſon of Challenges, which the Law gives the 


Priſoner liberty to make, there are not enough 


left, that there ſhall not be a new Pannel, but 
that a Tales ſhall be granted; for if a new Pannel 
might be made, it cannot appear who were 
challenged, or who were admitted. And if your 
Lordſhip Pleaſes to conſider the Intention of the 
Law in giving the Priſoner Power to challenge, 
is, that he may have an indifferent Jury; but 
that would be prevented by ſuch a Practice as 
this; for when it has been diſcovered upon the 
old Pannel whom the Priſoner choſe, and whom 
he challenged upon the new Pannel, the Perſons 
challenged may be ſer firſt, and thoſe that were 
choſen may be omitted, or ſo poſtponed, that 
none of them whom he thought equal to try him, 
can ſerve upon the Jury. And truly, my Lord, 
if I amrightly informed, that is the Caſe upon 
this new Pannel, ſome of thoſe that were admit- 
ted and ſworn are left out, and moſt of them, 1 
think, are put laſt in the Pannel whom he thought 
equal Men to try him, and all thoſe whom he 
challenged peremptorily, are the firſt Men in the 
Pannel- This, my Lord, is the Caſe before you, 
and if this be admitted, the Uſe and End of 
Challenges, which are in benefit and favour of 
Life wou'd be defeated. And for Authorities 
in this Caſe, beſides the Reaſon and Ground of 
the Law, many cannot he expected, becauſe it 
is a Fact that rarely happens. I find none of 
the ancient Practicers ever knew it, but I find 
that a Tales ought to be granted, ſo it is ſaid in 
ſeveral Books, as in Stamford, 155, 156. when 
ever upon the Principal Pannel, all the jury 
does not appear, or ſo many of them do not, 
that there are not enough leſt to make a jury, 
which is our very Caſe; then in ſuch Caſe the 
Pannel ſhall not be quaſnt or abated; but a Tales 
granted, ſo is 14 H. 7. 7. there the Queſtion 


The Tryal of 


the Crown, p. 155. it is ſaid, If any of 


was, Whether there ſhould be a greater Number 
returned upon the Tales than were in the 
Principal Pannel, and there the Difference waz 
inſiſted upon, aud agreed, That where it is he. 
tween Party and Party, where Life is not con- 
cerned, it ſhall not, but where Life is concern- 
ed, and the Priſoner has Power to challenge; 
peremptorily, there the Judge may award xy 
many upon the Tales as he pleaſes, that there 
may be enough to remain after the Challanges; 
ſo that if this old Pannel be not abated, ang 
cou'd not be quaſht, and a Tales might be 
granted to conſiſt of any Number, I conceiye 
the Priſoner cannot be tried upon this ney 
Pannel, but it will be Erroneous; and I humbly 
ſubmit to your Lordſhips, whether you will 
proceed upon it | 

Sir 2. Shower. If your Lordſhip pleaſes to ſpare 
me a Word of the ſame Side, with Submiſſion, 
We think there ought to have been an Habeas; 
Corpora, with a Tales, ſuch as had been before 
Sworn, being to be Part of the Jury now, and 
that is the proper Way to bring the Priſoner to 
his Trial in this Caſe; the Kiug's Council can. 
not expect we ſhould produce many Precedents, 
for I believe this is the Second of the Kind that 
ever happened, at leaſt, within Memory, That 
a Trial in Treaſon was put off pro defectu Jura. 
torum, though I have a Precedent that I think 
fs expreſs in the Caſe; but we inſiſt ia the firſt 
Place, That a Tales does lie at Common-Lay, 
in the Caſe of Life; and ſo the Book that Mr 
Serjeant cited in Stamford, is expreſs; and then 
we ſay, that tbe Anſwer which we expect, that 
we are now before Juſtices of Goal- Delivery, is 
not ſufficient, becauſe the Juſtices of Goal-De- 
livery, though they do not uſually award Pro- 
ceſs by way of Writ, but before their coming, 
they command the Sheriff to have his County 
ready there, and ſo in Fact, it is a Parol Pre- 
cept; yet when it is returned, then it is entred 
upon Record, either Præceptum eſt Vice Comiti quod 
venire faceret; or, Ideo veniat Furata; and the 
Jury are entred upon Record : So that take it to 
be before Juſtices of Goal-Delivery, yet the She- 
riff having returned a Pannel, and that being upon 
the File, as appears before your Eyes, in Obedi- 
ence to your Command, and that Copy of the 
Pannel being delivered to us two Days before 
Saturday laſt, we humbly ſubmit it to your 
Lordſhip, whether by Force of the Common- 
Law, and of the late Act of Parliament, we 
ought not to be tried by that Pannel; we inſiſt 
upon it, that the Act intends, and expreſsly de- 
ſigned, that not only the Priſoner ſhou'd have a 


Copy of the Pannel that the Sheriff returned at 


any time after, but that he ſhould be tried by 
the Pannel that we had a Copy of at firſt ; for it 
is not ſaid a Copy, toties quoties the Court ſhall 
think fit to award a Precept for a new Pannel, 
but the Words of the Act are a Copy of the Ju- 
ry duly teturned by the Sheriff; now this we had, 
and your Lordſhip knows it is not a returned Pan- 
nel till it be in Court, and then it becomes part 
of the Record : My Lord, I do agree the Juſti- 
ces in ſome Caſes have quaſht and ſet aſide Pan- 
nels and Juries, and ordered new ones, and J 
confeſs there was an extraordinary Caſe in the 
Time of King Charles the Second, which was up- 
on the Indictment againſt Whitebread, where after 
the Jury Charged, and Evidence given, the Jury 
was diſcharged, and a new Pannel made the next 
Seſſions, upon which Mr Whitebread was Tryed and 
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nviged; how juſt or regular that was, I will 
Cons upon — but 1 am ſure there were great 
Complaints of that Practice, and few Precedents 
can be ſhewn of the like: But beſides, the Parties 
themſelves waved it there, no Objection being ta- 
ken againſt it; but we inſiſt upon it in this Caſe, 
that this being upon Record, is Part of the Re- 
cord, and ſo appears to the Court : If the Record 
indeed were to be made up upon a Writ of Error, 
perhaps it wou'd be no Error, becauſe it may be 
they wou' d leave it out; but here it appears there 
was a Pannel of Record before you, and this muſt 
either be quaſh'd, or altered, or continued on by 
Proceſs 3 you have Power to quaſh it, if it be un- 
duly returned by the Sheriff. If there be any evil 
practices for procuring the Pannel, either by the 
Proſecutor, or the Priſoner ; if there be no Free- 
holders return'd, or the ſame happen in any other 
reſpe& not to be legally done according to the Com- 
mand or Precept of the Court; but becauſe there 
is a Default of Appearance of jurors, no Pannel 
was ever quaſh'd upon that Account. Then ſay 
we, if it be not quaſh'd, this Pannel muſt conti- 
nue; for, What ſhall become of it? Why ſhould 
it not continue? It is not within the Act of Par- 
liament that gives the juſtices Power to make a 
new Pannel, as in the Caſe of a Grand jury when 
they are guilty of Concealments, or refuſe to find 
Bills upon great Evidence, but we have no ſuch 
Caſe before you, nor do] know any ſuch Rule as 
can reach this ; ſo that we take it, there is no 
Difference between this Caſe, as before Juſtices of 
Goal-Delivery, and other Juſtices ; that Proceſs 
does lie againſt the Jury that does not appear even 
in Treaſon and Felony, there is no Diſpute, and 
it is very properly ſo, if it be before Commiſſio- 
ners of Oyer and Terminer ; firſt a Venire facias, 
and then upon Defaulr, a Habeas Corpora, that is 
the proper Way ; then take it before Juſtices of 
Goal-Delivery, there it is entered upon Record, 
Preceptum eſt Vice Comiti, &c. and here is a Pannel 
returned by virtue of this Precept, and ſome of 
the jury do not appear, and ſo there are not 
enough to Try the Priſoner after a great many 
Sworn and Challenged, and this entered upon Re- 
cord. What ſhall become of that Pannel, it can- 
not be quaſh'd nor abated? My Lord, there is a 
Caſe that does warrant that Opinion of a Tales in 
a Caſe of Felony ; and if there may be a Tales, then 
there may be an Habeas Corpora, and there are Di- 
rections how the Jurors ſhall be Sworn again, 


upon their appearance on the Habeas Corpora, and 


that is Wharton's Caſe in Telwerton 23. 

Mr J. Powell, jun. Do not diſpute that, it is plain, 
that a Tales does lie in Felony, upon a Commiſ- 
fion of Oyer and Terminer ; but can you ſhew me, 
Sir Bartholomew, any where, that upon a Commiſ- 
ſion of Goal-Delivery a Tales does lie? 

Sir B. Shower. Sir, I can only ſhew the Reaſon 
of the Law, and I cannot find that does contradict 
what we now contend for, : 
_ Mr J. Powell. I tell you, Sir Bartholomew, there 
IS no Tales but with a Habeas Corpora to bring in 
the firſt Jurors, and that cannot be upon a parol 
Precept on a Commiſſion of Oyer and Terminer, 
there goes a Yenire facias, which is a Writ upon 
which the Habeas Corpora may be grounded, but 
there is no Venire facias upon a Commiſſion of 
Goal-Delivery. 

Sir B. Shower. Why ſhould there not be a Pre- 
cept in nature of an Habeas Corpora for a Jury re- 
tura'd, upon a Precept as well as on a Writ ? 


Peter Cook: 


_. = 

Mr J. Powell. No, it never was done; the Com- 
miſſion of Goal-Delivery is a general Commiſſion 
that does Authorize the Sheriff to impannel, and 
have a Jury ready at the Day GE for the 
Delivery of the Goal, to Try the Priſoners; it 
doth import in it ſelf a general Precept for thar 
Purpoſe, before Iſſue joyned, which the Sheriff 
cannot do in the Caſe of a Commiſſion of Oyer and 
Terminer, but muſt have a Writ of Venire facias, 
after Iſſue joyned. 

Mr Sol. Gen. In all the Caſes that they cite, there 
is a Writ of Venire facias, upon which the Afﬀter- 
proceſs, by Writ, may be grounded ; but here is 
no Foundation for any future Proceſs by Writ, 
becauſe it is only by Parol-Precept. 

Mr Att. Gen. Sure theſe Gentlemen don't think 
what they ſay ; the Pannel is not Part of the Re- 
cord, and there is no Record of it; nothing bur 
the Clerk's Entry in a Paper, or Note, for his 
own Memorandum. 

Mr J. Rokeby. Brother Darnal, have you any 

Book that ſays, Juſtices of Goal-Delivery muſt 
award a Tales upon Default of the Jurors. 
a Mr Serj. Darnal. No, my Lord, I cannot ſay 
0. 
I. C. J. Treby. Suppoſe all the Jury had been 
challenged, or dy'd. 

Mr J. Powell. There could be no quaſhing of it, 
but it would fall of it ſelf, for Want of a Jury. 

Mr J. Rokeby. If, according to your Doctrine, 
we mult keep to the firſt Pannel, the Conſequence 
wou'd be, there would be no Tryal at all, 

Sir B. Shower. Stamford makes no Difference that 
can ſee. 

Mr Att. Gen. But theſe Gentlemen have been 
told the Difference upon which this Matter is 
grounded ; a Tales cannot be without a Habeas 
Corpor.s, and a Habeas Corpora cannot be without a 
Venire facias; but a Commiſſion of Goal-Delive- 
ry cannot award a Venire facias, becauſe that is 
not to be awarded till Iſſue joyned. | 

Mr B. Pomis. The Return of this Pannel before 
Juſtices of Goal- Delivery, is an Act of the She- 


-riff, by virtue of the Commiſſion, and nothing ap- 


pears of Record till the Jury are Sworn. 

= J. Rokeby. They object that it is upon Re- 
cord. c 
I. C. J. Treby. By the Record, they mean the 
Clerk's Note. | | 

Mr Att. Gen. If you pleaſe to look upon the In- 
dictment, there is no Entry at all, and that is all 
the Record before you. 

Mr J. Powell. Does it appear upon Record, that 
Nine were Sworn ? 
= Baker. No; there is nothing upon the Re- 

Cler. of Arr. It does not appear till the Record 
is made up, and nothing is entered til] Twelve are 
Sworn. 

Mr Serj. Darnal. There will be a great Incon- 
venience, if a Pannel may be changed at any 
Time, 

Mr J. Powell. This is a Caſe that never happen- 
ed before, and may be never may again. 

Sir B. Shower. The Law will hold the ſame, in 
caſe it does appear upon Record, as well as where 
it does not: But we ſay, a Pannel return'd ia 
Court is a Record. 

Mr J. Powell. No, it will not; becauſe, when 
a Jury does appear, and the Twelve are Sworn, 
then it becomes Parcel of the Record; and there- 
fore Whitebread's Caſe was quite another Caſe 
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and was indeed held to be an extraordinary. Caſe, 
but that comes not up to this, for there a full Jury 
was Sworn, and Evidence given. h MY 
" Mr Serj. Darnal. It may be the ſame Jury will 
not be returned. | 
Mr J. Powell. But if you have a Copy of the Ju- 
ty, you are at no Miſchief. : | 
Mr Serj. Darnal. Some that were in the former 
Pannel are quite left out. | 
Mir Sher. Buck. There are none left out, but 
what were not Freeholders, that I know of. 
Mr B. Powis. He ſays the Fact is not true, as 
you have alledged it. ; | | 
Mr Sher. Buck. And Mr. Serjeant Darnal has 
been pleaſed to refle& upon us, as if we had pack'd 
this jury, by altering the Places of the Names, 
which, my Lord, we do utterly deny, and we 
only left out thoſe that were not Free- holders. 
Mr B. Powis. The Sheriff ſays, he has not poſt- 
poned any of them, and only left out thoſe that 
were not Free- holders. 1 
Mr Serj. Darnal. If the Law were as plain with 
us as the Fact in that Caſe, we ſhould have a very 
good Caſe of it. | 
Mx Sher. Buckingham. Mr. Serjeant, I have both 
the Pannels here ; they may be compared. 
Mr Serj. Darnal. J ſaid no harm, Mr. Sheriff, 
nor meant any Reflection upon you. 
Mr Sher. Buckingham. Mr. Serjeant was pleaſed 
to ſay, the excepred Men were fut in the Front, 
and thoſe that were Sworn were put laſt. 
L. C. J. Treby. There is nothing at all in the 
Objection. | 
Mr J. Powell. Really, becauſe it was opened as 


£ 


a Reflection, it will be proper for the Sheriff to 


clear it. | 
Mr Sher. Buckingham. My Lord, the Anſwer I 
ive to it, is, That particularly one that was 
orn laſt Time, is now at the very Beginning of 
the Pannel; and in general, they are mix'd pro- 
miſcuouſly, without any Deſign or Study in the 
leaſt. ' He ſays we have left out thoſe that ſerved 
before: I ſolemnly proteſt, I know not one Man 
returned upon the laſt Pannel that is left out, un- 
leſs it appeared that he is no Freeholder ; and we 
had no Reaſon to put in them, that we knew could 
not ſerve. 
Mur Serj. Darnal. That can't appear to us, that 
they are not Free-holders. 
Mr J. Rokeby. But it appears to him, and there- 
fore he did well to leave them out. 
Mr Sher. Buckingham. What I fay, I am ready to 
give upon my Oath. | 


Mr Serj. Darnal. I fay there is one Henry Beadle 


> left ont, and he was one that was Sworn. 


Mr Sher. Buckingham. I will not ſay for a parti- 
cular Man ; I proteſt that I did not know he was 
left out. If it be ſo, it was by Miſtake ; for 1 
Know Mr. Beadle very well, and I take him to be 
an honeſt Man, and very well affected to the Go- 
vernment as any Man. | | 

Mr Serj. Darnal. We deſire to be tryed by Men 
that are honeſt and well- affected to the Govern- 
ment. 


Mr Sher. Buckingham. There you have of them, 


Sir. . 

Mr Serj. Darnal. Thoſe that were Sworn are 
put laſt of all, and there is not above one of them 
_ That is within poſſibility of coming on again. 

Mr Sher. Buckingham. It will appear by Mr. Cook's 
Challenges, and the other Pannel, that they ſtood 
late before; and Thomas Clark, who was Sworn the 
laſt Time, ſtands teath Man upon the -Pannel. 


The Tryal of 


Mr Serj. Darnal. He was Sworn after we had 
gone through the Pannel, and took all our Chal. 
lenges, not appearing at firſt. | 
Mr Sher. Buckingham. I tell you they ſtand for 
the moſt Part as they did, for ought I know, 
Mr Serj. Darnal. There is but one in Threeſcore 
and Ten, that can be Sworn now, of them that 
were Sworn before; and there were Nine of them 
then Sworn. | 

Mr Att. Gen. That is a Miſtake. Indeed there 
are a great many added to the Pannel, becauſe 
there was a Defed the laſt Time, and therefore 
now they may perhaps ſtand later. 

Mr Serj. Darnal. 1 do not ſpeak to reflect upon 
the Sheriffs: I go according to my Inſtructions. 

Mr J. Powel. If it had been fo, it had been well 
enough, for you muſt be contented, the Court 
muſt take it as the Sheriff returns it, and you have 
a Copy of it. | | 

Mr Att. Gen. Here are four of them that were 
Sworn before, that ſtood above ſixty off in the old 
Pannel. | 

Mr Sher. Buckingham. The firſt Man that was 
Sworn, Mr. Sherbrook, ſtands within the firſt 
Twelve now, as well as before. 

Mr J. Powell. If they had been all new, there 
had been nothing in that. 

Mr J. Rokeby. Truly, I can't ſee but that the 
Sheriff hath done like an equal, juſt, fair, and ho- 
neſt Officer. 

Mr Att. Gen. They may challenge as they will. 

L. C. J. Treby. You are to conſider, that this 
happens becauſe you run out as far as your utmoſt 
Number, that Time you challenged Thirty-five 
peremptorily, and divers others for Cauſe, ſo as 
not to leave enough for a jury; and from that 
alone aroſe a Neceſſity of increaſing the Number 
of the Pannel. | 

Mr Serj. Darnal. It was our Client that challeng- 
ed them, we do not adviſe him whom to chal- 
lenge. 

Mr J. Rokeby. But you muſt take the Conſe. 
quence of it, which cauſes this Addition to the 
Pannel. f 

L. C. J. Treby. What do you complain of ? they 
that are returned, are put in the ſame Order as 
they were before; they that were Sworn, were 
(for the moſt Part) late in the Pannel then, and 


ſo they are now. I do not find any Thing done 


to the Prejudice of the Priſoner. 

Mr Serj. Darnal. If the Chriſtian Names had not 
been miſtaken, there had been perhaps enough to 
have been Sworn. 

L. C. J. Treby. That's a good Argument for a 
new Pannel, becauſe the Chriſtian Names were mif- 
taken before. 

Mr J. Powell. It was by Defect of jurors, and 
therefore there was an abſolute Neceſſity of a new 
Pannel. 

I. C. J. Treby. lam of the fame Opinion. 

Wharton's Caſe is well known: It was much cited 
as to another Point in Buſhel's Caſe. It was a Tryal 
at the King's Bench Bar at Weſtminſter by a Jury of 
Kent, upon an Indi gment of Murther. 

And | think you ſay the Caſe of H. 7, was be- 
tween Party and Party in Appeal. And l believe 


Stamford's Diſcourſe, in the Place cited, relates 


chiefly to Appeals. | 

I ſhall not deny that a Tales may poſſibly be up- 
on an Indictment before Juſtices of Oyer and Ter- 
miner; though *tis not uſual, nor do you ſhew, or 
our experienced Clerks know any ſuch Precedent. 


I agree, that in the mentioned Caſes a Tales was 


pro- 
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16 96. Peter 
proper; for in both Caſes (viz, of Appeal and In- 
inet removed into the King's Bench) the Proceſs 
for the jury was as it ought to be, by Writs of 
Venire fucias, &c. upon which a full jury not ap- 
pearing, there muſt be a Tales. But in proceeding 
to Tryal before Juſtices of Oyer and Terminer on 
ſuch ladictment as is here, though | will not ſay 
but they may proceed by Writ of Venire facias, 

et 1 do ſay, that the more known Courſe is by 
Precept, in nature of a Yenire facia: And the 
Uſage is, that after (and never before) the Pri- 
ſoner hath pleaded not Guilty, there goes a Pre- 
cept to the Sheriff, under the Seals of the ſaid ju- 
ſtices of Oyer and Terminer, returnable at ſuch Day 
as they ſhall adjourn to, for returning a Jury to 
Try it, (as was done lately, upon Advice, in the 
Caſe of Rookwood, &c.) and upon the Return of 
That, if, after Challenges, there are not enough 
left to make a Jury, whether thoſe Juſtices ſhall 
iſſue a Precept in nature of a Habeas Corpora, or 
Diſtring as with a Tales, or another Precept in the 
ſame Form as before, and without taking notice 
of the former, is a Queſtion not in judgment be- 
fore us. For, we are about proceeding to a Tryal 
on an Indictment in this Court of Goal-Delivery, 


(which is the Court wherein generally all capital 


Crimes are tryed, as well at this Place as at the 
Aſſizes) and, I think, here cannot be a Tales; 
Jam ſure it is not neceſſary. For, Firſt, Here is 
never any Writ of Venire facias, &c. Secondly, Nor 
ever a Precept for returning a Jury to Try a par- 
ticular Iſſue: But this Court takes the Pannels of 
Juries returned by the Sheriff, without any parti- 
cular Precept to him: 

The Courſe of proceeding by virtue of a Com- 
miſſion of Goal-Delivery, which is the Law in this 
Caſe, is this, viz. There is, antecedent to the Co- 
ming of the Juſtices, a general Commandment or 
Precept made, in Writing, to the Sheriff by the 
ſaid Juſtices, to return Juries againſt their Coming, 
for the Trying of all and ſingular Priſoners in 
their Goal, whether they have pleaded before, or 
ſhall after. And for that Purpoſe it requires the 


Sheriff to ſummon, out of all Parts of his Coun- 


try whence the Priſoners come, a great number 
of Freeholders, not a-kin to the Priſoners, to be 
at the Time and Place appointed for holding the 
Court. The Sheriff, by virtue of this general pre- 
vious Precept, ſummoneth many for Jurors, and 
prepares diverſe ſeveral Pannels of their Names, 
either at firſt, or afterwards, as appears neceſſary, 
and returneth and delivereth in one or more of 
theſe Pannels from Time to Time, as the Court 
does need, and call for any : This, we know, in 
FaQ, is frequently done where the Seſſions of 
Goal-Delivery laſts ſeveral Days, and there is oc- 
caſion. Though, in Suppoſition of Law, all theſe 
Pannels are returned, and the Tryals thereupon 
had the firſt Day of the Seſſions; and, in Law, it 
is intended to be but that one Day-only. The Re- 
turn of this -Precept is thus, viz. Executio iſtins 
Precepti patet in quibuſdam Pannellis huic precepto an- 
nexis, and the Pannels are annexed, and there are 
often filed here divers Pannels upon the ſame ge- 
neral Precept, though ſometimes but One. Theſe 
Pannels are thus delivered into Court, and a Jury 
taken out of them, as there is occaſion, only up- 
on a Parol Award, that is, barely the Court's cal- 
ling for the fame, without Writ or Precept in 
Writing, or giving any Day for the Doing it. For, 
this Proceeling is immediate, for the ſpeedy Deli- 
very of Priſoners ; and the Entry, after ſetting 


forth that the Priſoner being arraigned pleads not 
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Guilty, is, Ides immediate veniat inde Jurata, or 
frat inde Furata: And this Court's being inſtituted 
for the ſpeedy Delivery of Priſoners, and Warn- 
ings being given long before, of their Coming, are 
the Cauſes why it has been always held without 
doubt, that Juſtices of Goal-Delivery might in- 
quire and try the ſame Day. 

If it fall out, that by reaſon of Defaults, Deaths, 
or Challenges, there cannot be a full Jury had out 
of a Pannel, (as here there wanted three) which 


is an Accident that the Court cannot know, till 


they have gone through the Pannel; I think in 
this Caſe, that Pannel goes for nothing, is utterly 
loſt and void, and to be caſt away or cancelled : 
For it does not anſwer the Award of the Court, 
which was to have a Jury to Try the Priſoner pre- 
ſently, It is meant an effectual Pannel that ſhould 
afford a full Jury of Twelve unexceptionable Men; 
and every Pannel that comes ſhort in this, is to 
be laid aſide as a void Thing; and then the Court 
takes and makes uſe of another immediately, which 
may not be deficient, whereby the Award is ob- 
ſerved, and the preſent Service diſpatched. 


Objection. It is objected, That the old Pannel 
is Parcel of the Record in Court, and, upon that, 
Nine were Sworn, and their Names are all enter'd 
upon Record; and now to add a new Pannel, up- 
on which Twelve ſhall be Sworn and Try the Pri- 
—— all this appearing upon Record, it will be 

rror. 


Anſwer, This Objection ſtands upon two Miſ- 
takes, both ariſing from not obſerving the Differ- 
ence between Precepts and Pannels, in a Court 
of Goal Delivery and Venire facias's, or Precepts 
and Pannels in other Courts. 

1. It ſuppoſes that here will be two Pannels, 
which will appear to relate to the Tryal of this 
Priſoner, Mr. Cook. 

2. It ſuppoſes that both theſe will become Re- 
cords, or Parcel of the Record in Court. 


If either of theſe Suppoſitions prove to be a Mi- 
ſtake, it will deſtroy the Objection. I think both 
are Miſtakes. 


1. Here is not, nor will be, nay, there ought 


not to be any Pannel purporting to be returned 
for the Trying of Mr. Cook, or any particular Pri- 
ſoner or Priſoners. For, the Precept in this Caſe 
is (not like a Venire facias, which always reſpects a 
particular Iſſue between Parties therein named, 
but) general, requiring the Sheriff to return ju- 
rors enough to Try all the Priſoners, not naming 
any. And the Return, which is the Anſwer to 
it by a Pannel or Pannels, is as General; the Ti- 
tle of every Pannel being Nomina Jurator ad Tri- 
andum pro Domino Rege, and no more; or Nomina 
Juratorum ad Triandum inter Dom. Regem &. Priſo- 


nar. ad Barram, without naming any of the Pri- 


ſoners, and it were abſurd if it ſhould be other- 
wiſe: For the Precept goes to the Sheriff before 
the Seſſions, and his Return is ſuppoſed to be made 
at the Beginning of the Seſſions, when it is not 
known who of the Priſoners will be indicted; or, 
if indicted, who will plead not Guilty, or Guilty, 
or a Pardon, or other Plea. | 
When, for the Tryal of a particular Priſoner 
(or divers Priſoners that are thought fit to be put 
upon Tryal by the ſame jury) a Jury is about to 
be taken out of any Pannel, the Clerk, as he goes 
along, may take a Note in Paper of the Name of 
eyery one that is ſworn; or he may (and 408 
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doth) write Ju7. 
Name of every one Sworn : But ote © 
Mark is no Part of the Record; it is not ex Inſti- 
tutione Legis, it is but a voluntary Memorandum, 


on the ſaid Pannel, againſt the 
But this Note or 


for the Help of his Memory. If he could ſafely 
truſt to the Strength of his Memory, he need not 
write at all on this Occaſion 3 J mean, not till a 
full Jary is Sworn, who try the Priſoner. But 
then, indeed, the Clerk 
Memory) write the Names of all the Twelve, en- 
tring them on the Record of the Indictment, in 
this manner, viz. juſt after the Ideo immediate ve- 
nat inde Furata coram præſatis Fuſtic. &c. adding, 
& Furatores Juratæ illius, &c. Scil. A. B. Cc. Di- 
cunt, &c. And it is by this only, that the Names 
of thoſe that are Sworn, come to be of Record ; 
and it is this Entry upon the Body of the IndiQ- 
ment alone, that is the Record, that ſhews who 
were Jurors Sworn, to Fry this, or that, or other 
Priſoner, or Priſoners. 

So that if the old Pannel were filed, and were a 
Record, as the Prifoner's Council would ſuppoſe, 
yet it would not thereby be made appear, that the 
ſaid Pannel was returned, or uſed for, or in order 
to the Tryal of this Priſoner. | 

2. The old Pannel is not filed among the Re- 
cords of the Court, nor ought to be. When ſuch 
a Pannel does not produce a jury, the Clerks may 
and uſe to throw it by, as a uſeleſs Thing. Bur, 
however they uſe it, we cannot allow it to be a 
Record. It was received de bene eſſe; it is abortive 
and comes to nothing. And it 1s not every Thing 
that paſſeth in Court in order to a Record, that 
comes to be ſo. A frivolous Plea that is rejected, 
is not recorded. A Preſentment or Bill of Indict- 
ment, before it is found, is not a Record: And if 
an Ignoramus be returned upon a Bill of Indict- 
ment, it neyer can be a Record ; and thereupon, 
the Clerks do fometimes throw it away, though 
ſometimes they keep it and put it on the File, 
only taking care to croſs it ; but if they do forget 
to croſs it, yet it is not a Record. 

By all this it is apparent how great the Differ- 
ence is between a Precept and Pannels in this 
Court, and a Venire facias and a Pannel returned 
thereupon, which is ever iſſued after Iſſue joyned, 
and doth always mention the particular Parties 
and Matter it relates to, and is a Record, and a 
Ground for an Habeas Corpora with a Tales, to be 
returnable at a certain future Day. | 

_ in this Caſe, in this Court, it is quite other- 
wiſe, | 

Sir B. Shower. Then, my Lord, fince there is a 
new Pannel, we hope we ſtand in the ſame Con- 
dition upon the Act of Parliament, to take Ex- 
ceptions to the Indictment before this Jury Sworn, 
as we did before the other Jury Sworn, ſince all 
that is quite ſet aſide. | 

L. C. J. Treby. Yes truly, I think that may be. 

Mr Att. Gen. But theſe Gentlemen would haye 
done well to have given notice of their Excep- 
tions. 

Sir B. Shower. My Lord, I ſhall not ſtand upon 


an Exception which I think I might take to the 
Word Turmas in the Inditment, which whether 


it be Troops of Men, or Horſes, or what it is does 
not appear; but, I think, we have an Exception 
to the chief Overt-AR laid in the Indictment, and 
that we preſume, if my Brief be right, will be 
ſuſficient to ſet aſide this Indictment: That 
Mr. Cook did agree with other Traytors to fend 
Mr. Charnock into France to the ſaid late King 
James, and King James is never mentioned before 


| The Tryal if 


muſt (from his Notes or 


we have, that there is no late King James men. 
tioned in the Indictment before this, if my Cop 
be right, if it be otherwiſe, I ſuppoſe they wah 
find it: It is laid, That Mr. Cook did agree to 
ſend Charnock as a Meſſenger into France, eidem uz. 
per Regi Jacobo, and no Rex Jacobus is mentioned 
before. Then there is another Exception, and 
that's this: They come and ſay, That where 
there was a War with France, which is only in 
the Indictment by Way of Recital or Rehearſy] 
of an Hiſtory, Quod cum per magnum Tempus fuit 
& modo fit, &c. Mr. Cook the Premiſſes knowing 
did compals and imagine the King's Death, and 
did adhere to the faid King's Enemies ſuch 3 
Day. Now, my Lord, I do think that this can 
never be maintain'd, for that Cum quoddam gel. 
lum, &c. being an hiſtorical Narrative, is not 
ſitive enough: For adhering to the King's Ene. 
mies, being one of the Treaſons laid in the Charge, 
there ought to be a War at the Time of the Ad. 
heſion, and of Neceſſity then that ought to be 
preſented by the jury; for though your Lordſnips 
can judicially take notice of War or Peace, yet 
you cannot take notice of it at ſuch a particular 
Time, and the Reaſon is from the Notion that 
is in my Lord Coke in his third Inſtitutes, cap. Tea. 
ſon, That Adheſions to Rebels is not Adheſion to 
the King's Enemies, for a Rebel is not ſaid to be 
an Enemy; but it muſt be adhering to ſuch an 
Enemy, as between whom and the King there 
was War at that Time, and conſequently it ought 
to be more poſitively averred in the Indictment, 
than it here is; but as to the Overt-Act of 
Mr. Cook's conſulting and agreeing to ſend C. 
noc over to the ſaid late King James to give him 
notice of what was agreed upon between them, 
when King James is not named before, that can 
never be got over, with Submiſſion. | 

Mr Baker. It is a Miſtake of your Copy, Sir Bar- 
tholomew Shower. | 

Mr Att. Gen. I have looked into the Record, and 
it is Jacobo Secundo nuper Regi, not Ditto. 

Sir B. Shower, Then, with Submiſſion, my Lord, 
they cannot try us now, for we ought to have a 
true Copy of the Indictment. | 

Mr Baker. Upon demand. But you never de- 
manded it. 

Sir B. Shower. Yes, it was demanded. 

Mr Baker. Who demanded it ? 

Sir B. Shower. Our Sollicitor Burleigh. 

Mr Baker. No, he did not; I gave it him off - 
ciouſly. | 

Mr Att. Gen. With Submiſſion, my Lord, it is 
no Objection at all, that their Copy is wrong. 
That ſhould have been before the Priſoner had 
pleaded ; for the Words of the Act are, That he 
ſhall have it ſo many Days before, to enable him 
to plead, and he cannot be put to plead unleſs he 
have a Copy of the Indictment ſo long before: And 
at Rookwood's Tryal it was ſaid by the Court it 
could not be alledged after Plea pleaded. 

Mr Burleigh. The Copy was given to me pub- 
lickly in Court, | 


Mr Soll. Gen. Why did not your Sollicitor com - 


pare it with the Indictment ? 

Mr Art. Gen, They might have compared it by 
the Clerk's reading it to them ; but they will not 
admit the Priſoner's Sollicitor to ſee the Original, 
becauſe the Act expreſly ſays they ſhall not have a 
Copy of the Witneſſes Names. 

Sir B. Shower. The Officer is to deliver a true 
Copy of the Indietment. 
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Mr Att. Gen. No; the Party is to demand it by 
himſelf or his Agent, and then he is to have it; 
and if he be denied, he ought to apply himſelf to 
the Court, who will order the Delivery of it; 
hut we ſtand upon it that they cannot take this 
Exception now after they have pleaded, for the 
Intent of the Copy is to enable him to plead. 

L. C. J. Treby. The Copy, by the Ad of Par- 
liament, is to be delivered to the Priſoner, his 
Attorney, Agent, or Sollicitor, if they require 
the ſame, and here it ſeems there was no requi- 
ring of it, but it was voluntarily given; and now 
you have lapſed your Time of making the Excep- 
tion of wanting a Copy, by having pleaded to the 
India ment, whereby you have in effect admitted 
and declared, either that you had a true Copy of 
it, or that you did not think fit to require one; 
for the Uſe of the Copy is to better enable the 
priſoner to plead. But when you did plead, you 
took upon your ſelf to be well able to plead with- 
out the Help of a Copy, which you might have 
had upon the asking for. ; | 

Sir B. Shower. Then, my Lord, there is another 
Thing in the Indictment, That in this Overt-A& 
there is a new Time, and a new Place, and a new 
Verb, and a new Fact alledged, and no nomina- 
tive Caſe : It is alledged, That Perer Cook, at firſt, 
with others, did ſo and ſo: and then the firſt of 
July to briag the Treaſons aforeſaid to effect, there 
& alibi, &c. (which is very looſe, for | know not 
whence the Venue muſt come) did traiterouſly with 
Charnick, Freind, &c. conſult to procure Diverſas 
Turmas & Legiones, &c. to join with them in Ex- 
gland, and then it comes & ulterius ſuch a Day, 
Year, and Place, did traiteronſly agree ſo and fo, 
and not ſay who: Now this is neither by expreſs 
Words, nor Rule of Grammar to be referred to 
the Priſoner at the Bar, it does not ſay ipſe idem 
Petrus Cook , now, my Lord, that the King's Coun- 
cil thought it neceſſary in every Overt-A@ is 
plain, becauſe thoſe Words are put in every other 
Clanſe of the Indi&ment, in thoſe Clauſes that 
go before, and thoſe Clauſes that come after; 
then if they will take it, that this Clauſe muſt 
refer to the next Antecedent, that will not do, 


for the next precedent nominative Caſe is either 


Freind or Charnock : So that this is without a no- 
minative Caſe, and the Precedents in my Lord 
Coke's Entries 361, and all the other Books have 
the nominative Caſe repeated, where there is a new 
Time, and a new Place, and a new Fact alledged : 
Now it might be true, that the Priſoner at the 
Bar might be preſent, and this ſame Treaſon 
might be diſcourſed of and agitated, and there 
might be a Conſult about this Buſineſs, and yet 
it is not neceſſarily implied that he muſt conſent 
and agree to ſend Charnock into France, upon 
which the great Streſs of the Indi&ment - lies : 
Therefore we ſay, theſe Words having no nomi- 
native Caſe, the Indictment cannot hold. 

Mr Att. Gen. My Lord, as to this Objection it 
will receive a very plain Anſwer. Our Indictment 
begins and ſets forth, that Peter Cook, the Priſoner 
at the Bar, did imagine and compaſs the King's 
Death, and did adhere to the King's Enemies, 
and theſe are the Treaſons: And then it ſets forth 
the Overt-Act, that in Execution of the traite- 
rous Compaſſings, Imaginations, and Adheſions 


5 aforeſaid, Ipſe idem Petrus Cook, together with 


Sir William Parkyns, Mr. Charnock, Sir John Freind 
and others, did propoſe and conſult to procure 
from the French King, Forces to invade this Land - 


Petar Cook, 
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& ulterius, he and they did agree to ſend Charnock 
to the late King Fames. 

Mr J. Rookeby. There's the firſt naming of James 
the Second, late King of England, and there is no 
eidem Facobo | promiſe you. 

L. C. J. Treby. Well, that Miſtake is over. Pray 
go on Mr. Attorney General. 

Mr Art. Gen. My Lord, as to this Objection of 
Sir Bartholomew Shower, he would have ipſe idem Pe- 
trus repeated over again; and he ſays that we lay 
a diſtinct Overt- Act with a different Time and 
Place: Now that is a Miſtake too; it is not a 
different Time and Place, but the ſame Time and 
Place: And it mentions that cum R. Charnock, 
J. Freind, &c. & cum aliis Proditoribus convemebat, 
conſultabat, &c. which he ſays may refer to Sir P 
Friend or Charnock : But if you look into the Frame 


* of the Sentence, that can never be. 


Mr J. Rookeby. Petrus Cook is the nominative Caſe 
that governs all the Verbs, 

Mr Att. Gen. And there is no other nominative 
Caſe in all the Indictment, but Petrus Cook, except 
it be in a Parentheſis, and that ſaves the Rule of 
Grammar, if there were any Thing in it, that it 
muſt refer to the laſt Antecedent. 

Sir B. Shower, When it comes to the Clauſe that 
he did procure Horſe and Arms, there the nomi- 
native Caſe is repeated. 

I. C. J. Treby. It would not have made it worſe, 
if they had made it ſo here; but the Queſtion is, 
Whether it be neceſſary ? | 

Sir B. Shower. Indicments ought to be preciſely 
certain; but this we ſay is not ſo. | 

Mr Att. Gen. But here is as much Certainty as to 
the Perſon, as can be, that he did conſult with 
ſuch and ſuch about ſuch Things; and further, the 
ſame Day did agree with the ſame Traytors to do 
ſo and ſo. 

Mr J. Powell. Indictments, it is true, ought to 
be plain and clear; but 1 do not ſee but here is 
as much Certainty as can be, that he did ſuch a 
Day conſult, and further the ſame Day did agree 
with the ſame Perſogs. 

Sir B. Shower. Who did agree, my Lord ? 

Mr J. Powell. He that did conſult with them 
before, and that is Peter Cook. 

Mr Att. Gen. You'd have had us to have put it to 
every Verb, I believe. 

Sir B. Shower, In Indictments no Preſumption 
ought to be uſed, but the Facts ought to be di- 
rectly and poſitively alledged. 

Mr J. Powell. It's true, there ſhould be no Pre- 
ſumption, and there is none here, for certainly 
this is a plain Aſſertion of Fact. 

L. C. J. Treby, Here are two Things that are 
ſet forth: Firſt, That Peter Cook did meet with 
Sir John Freind, Sir William Parkyns, and others, 
and then and there did conſult with them, and 
conſent to procure an Invaſion, and joyn an Inſur- 
rection thereto. And, Secondly, Further with the 
ſaid Traitors did agree to ſend Charneck into France. 
Now, what is the nominative Caſe to this Agree- 
ment? Is it Sir John Friend, and Sir William Par- 
kyns ? That's impoſſible: For they could not be 
ſaid properly to meet and conſult with themſelves, 
every one of them with his own ſelf and the reſt. 
And then the Number, if it had referr'd to them, 
ſhould have been plural, but here it is ſingular, 


[agreavir) and the Senſe is no more than this; That 


then and there Mr. Cook did meet with ſuch Per- 
ſons, and did conſult with them about ſuch and 
ſuch Matters, and further, did agree with them 


to do thus, 


Sir B. 
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Sir B. Shewer. The Meaning is not to be forced 
and ſtrained by laference or Preſumption, but it 
ought to be expreſs and plain. : 

1 C. J. Treby. Nay, you cannot expreſs it bet- 
ter; you may make a Tautology of it if you 
will. 

Sir F. Shower. The Paragraph is long, my Lord, 
and therefore requires the more Care to have 
thoſe Repetitions that are neceſſary. =_ 

L. C. J. Treby. Your Objection to this Para- 
graph is, that it is too long; but repeating the 
ſame Nominative Caſe to every Verb, would make 
it much longer. 

Sir B. Shower. It cannot be underſtood to mean 
Peter Cook without Preſumption, which ought not 
to de in an Indictment. 

Mr Att. Gen. And as to Sir Bartholomew Show- 
er's firſt Objection, his Copy is right too, and he 
miſtook the Place. 

Sir B. Shower. You ſhou'd have given me that 
for an Anſwer. | 

Mr Att. Gen. Nay, you ſhould have taken more 
Care, and not have made the Objection. 

L. C. J. Treby. Truly, I think it is hardly poſ- 
ſible to have made this better if it had been other- 
wiſe than it is. | 

Mr Serj. Darnall. My Lord, we think we have 
a good Fact of it, which we rely upon, and there- 
fore do not ſo much inſiſt upon theſe Exceptions, 
tho, in Duty to our Client, we mention that 


which we think is neceſſary, and we ſubmit to 


your Lordſhip. 

Ct. of Arr. Set Peter Cook to the Bar. [Which 
was done.] You, the Priſoner at the Bar, theſe 
good Men which you ſhall hear called, and perſo- 
nally appear, are to paſs between our Sovereign 
Lord the King and you, upon Tryal of your 
Life and Death ; if therefore you wou'd chal- 
lenge them, or any of them, your Time is to 
ſpeak unto them as they come to the Book to be 
ſworn, and before they be ſworn. | 

Cryer. Call Sir John Sweetapple. 

Sir John Sweetapple. Here. | 

Cook: My Lord Chief Juſtice, if your Lordſhip 
pleaſe, I am adviſed 

L. C. J. Treby. Pray Sir ſpeak out that we may 
hear what you ſay : And let the Cryer make Pro- 
clamation for Silence. [Which was done.] 

Cook. My Lord, before the Jury is called, I am 
adviſed, that if any of the Jury have ſaid already 
that I am guilty, or they will find me guilty, or 
I ſhall ſuffer, or be hanged, or the like, they are 
not fit or proper Men to be of the jury. 

L. C. ].Treby. You ſay right, Sir, it is a good 
Cauſe of Challenge. 

Mr J. Rokeby. That will be a ſufficient Cauſe, if 
when they come to the Book, you object that, 
and be ready to prove it. | 

Cook, Which is Sir John Sweetapple ? LHe 
was ſhewn to him 

d. of Arr. There he is. 

Cook. I challenge him. 

Cl. of Arr. William Walker. | 

Cook. Sir, have you ſaid any ſuch Thing that 
you believe me guilty ? 

Mr Walker. No, Sir. - 

Mr Baker. My Lord, he is asking of the Jury- 
man the Queſtion. 

Mr J. Rokeby. That's a Fact the Priſoner ſhould 
prove upon him. 

Mr Att. Gen. My Lord, he muſt not ask the 
Jury that Queſtion, Whether they have declared 


8 Will. z 

3. 
before, that they will find him guilty ; that is t0 
make them guilty of a Miſdemeanor, 

Mr Serj. Darnall. Is it any Miſdemeanor for me 
to ſay, I think or believe ſuch a Man is guilty, 

Mr Att. Gen. If he be ſummon'd to be of a Jury 
and declare his Opinion before hand, it is a Mir 
demeanor, ; 

Mr Serj. Darnall, But ſuppoſe it be before he 
was ſummon'd ? 

Mr Att. Gen. It yon make any ſuch Objection, 
you muſt prove it, and not out of the Jury man; 
own Mouth. ; 

Mr Serj. Darnall. I think any Man, my Lorg, 
that comes to ſerve upon the Jury, may be ask'q 
any Queſtion that does not make him guilty of 
any Offence or Crime, or liable to any Puniſh. 
ment: Now if any of theſe Gentlemen that ar; 
return'd upon this Pannel, before the Summons 
have declared their Opinion, that the Priſoner 
is guilty, or ought to ſuffer, with Submiſſion, the 
Priſoner may ask ſuch a Queſtion, Whether he 
have ſaid ſo, yea or no? 

Mr J. Powell. He cannot upon a Voyer Dire be 
ask'd any ſuch Queſtion. 

Mr J. Rokeby. It is not denyed to be a materi} 
Objection, but it muſt be made out by Proof. 

L. C. J. Treby. You put it too large, Brother 
Darnall, you may ask upon a Voyer Dire, whether 
he have any Intereſt in the Cauſe; nor ſhall we 
deny you Liberty to ask whether he be fitly qua- 
lified, according to Law, by having a Freehold 
of ſufficient Value; but that you can ask a Juror 
or a Witneſs every Queſtion that will not make 
him criminous, that's too large: Men have been 
ask'd, Whether they have been convicted and 
pardon'd for Felony, or whether they have been 
whipt for Petty Larceny; but they have not 
been obliged to anſwer; for, tho' their Anſyer 
in the affirmative will not make them criminal, 
or ſubje& them to Puniſhment, yet they are Mat. 
ters of Infamy; and if it be an infamous Thing, 
that's enough to preſerve a Man from being bound 
to anſwer. A pardon'd Man is not guilty, his 
Crime is purged; but merely for the Reproach 
of it, it ſhall not be put upon him to anfcr a 
Queſtion whereon he will be forced to forſwear 
or diſgrace himſelf, So Perſons have been exci- 
ſed from anſwering whether they have been com- 
mitted to Bridewell as Pilferers or Vagrants, or to 
Newgate for Clipping or Coining, &c. Yet to be 
{ſuſpected or committed is only a Misfortune and 
Shame, no Crime. The like has been obſerved in 
other Caſes of odious and infamous Matters which 
were not Crimes indictable. But to keep to our 
Caſe ; *tis true, a Juror may be challenged being 
an Alien, or being a Villain; but where the Mat- 
ter apparently carries Crime or Shame, it ſhould 
be proved; the Outlawry ſhould be proved, and 
ſo ſhould the being 4 Villain. Yet that is 10 
Crime, tho” it be an Ignominy. | 

Mr Serj. Darnall. But, my Lord, I take this to 
be no manner of Infamy at all, there is nothing 
of Crime, nor nothing of Reproach, but only a 
declaring of a Man's Opinion. | 

L. C. J. Treby. Truly, | think otherwiſe ; I take 
it to be at leaſt a ſcandalous Misbehaviour, and 
deſervedly ill- ſpoken of, for any Man to prejudge, 


eſpecially in ſuch a heinous Matter. I think it is a 


very ſhameful Diſcovery of a Man's Weakaels 
and Raſhneſs, if not Malice, to judge before he 
hears the Cauſe, and before the Party that is ac- 
cuſed could be tryed, But, it ſeems, by what the 

| Priſoner 
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ner ſüys, that he would ask all the jurors, 
RN bs have not ſaid, that he was guilty, 
or that they would find him guilty, or that he 
ould be hanged, or the like: Which (preſuming 
him innocent) is to ask whether they have not 
defamed and flandered him in the higheſt Degree z 
and to force them to diſcover that they have a 
mortal Hatred to him, and come with a malicious 
Reſolution to convikt him: Which, admitting 
they are not puniſhable by our Law, yet are 
Things ſo deteſtably wicked and ſo ſcandalous, as 
are not fit to be required to be diſcloſed by and 
againſt themſelves. | a 

Mr Serj. Darnall Pray, my Lord, what is more 
common than for a Man to ſay, before he is ſum- 
moned to be upon a Jury, when he hears a Fact 
reported concerning ſuch a one, to ſay I believe 
he is guilty, or | am of Opinion he is, and I am 
ſare he will be hanged, and yet there is no Crime 
ja this. | 

L. C. J. Treby. Truly, Brother Darnall, I know 


4 | not how you may approve of ſuch a Man, but 


PII aſſure you | do not. | take the Queſt ion or 
to be concerning a Man's diſcourſing ſuypoſitively; 
as, if upon hearing News, or a Report of clear 
Evidence, a Man ſhould ſiy, Suppoſing this to be 


true, ſuch a Min is guilty, and I ſhould find him fo 
| if I were of his Jury. This might not be ſufficient 
to ſet aſide a Juror: For this has been a general 


Diſcourſe among the Subjects upon Occaſion of 
this Conſpiracy; and it imports that if Evidence 


{ ſhould not be true and clear, he would acquit him. 


And ſo he is, as he ſhould be, indifferent. But if 
a Man, qualified for a juror, affirm poſitively that 
ſuch a Prifoner is gnilty, and that he will find 
him ſo whatever Evidence or Proof be given or 
made to the contrary, I think that may be a Miſ- 


demea nour puniſhable as an owning and encourag- 


ing of Falſho0d, Perjury, and Injuſtice, and a Con- 
tempt and Scandal to the Juſtice of the Kingdom. 
Tho' 1 hope and believe that no Man hath fo de- 
meaned himſelf, 

Mr J. Powell. In a Civil Caſe it would be a good 
Cauſe of Challenge, If a Man have given his 
Opinion about the Right one way or other, may 
you not upon a Youre dire ask him whether he hath 
given his Opinion one way or other? I believe it 
may be askt in a Civil Cauſe, becauſe he may have 
been a Refferree; but if you make it criminal it 
cannot be askt, becauſe a Man is not bound to ac- 
cuſe himſelf; now the Difference lies in the Na- 
ture of the Cauſe, it is not Criminal in a Civil 
Caſe for a Man to ſay he was an Arbitrator in 
ſuch a Caſe, and, upon what appeared before him, 
he was of ſuch an Opinion. 

Mr Att. Gen. But, my Lord, it is a different 


. Caſeto give an Opinion about the Right between 


Party and Party, where a Man has been an Arbi- 
trator and ſo in the Nature of a Judge, and 
where a Man is to go upon a Jury in the Caſe of 
Life and Death, and before the Evidence given, 
he declares his Opinion without hearing the 
Cauſe. | | 

Sir B. Shower. My Lord, we know ſeveral of 
the Tryals have been printed, and the Names of 
ſeveral Perſons mentioned, and upon reading of 
the Tryals or converſing about them, Men are apt 


do give their Opinions one way or other. 


Mr Serj. Darnall. It is only an Objection in 
Caſe he has done it. a c 
. Mr J. Rookeby. But, Brother, how can you ask 
him the Queſtion * Vol. IV. 


Peter Cook. 
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Mr Serj. Darnall. If the Court are of Opinion 
that it is ſuch a Crime that it cannot be askt, as 
tending to make a Man accuſe himſelf of an infa- 
mous Crime, then we ſubmit it to you, and I 
confeſs we muſt not ask it; but we cannot ap- 
prehend that there is either Crime or Infamy in 
it, tho? we think it is an Objection and a good 
Cauſe of Challenge. 

Mr B. Powys. I think, tho? it be not ſuch a 
Crime as infamous upon which a Man is not to 
be credited, for that is Infamy in the Eye of the 
Law, whereby a Man is prejudiced in his Credit; 
yet however it is a ſhameful Thing for a Man to 
give his Judgment before he hath heard the Evi- 
dence, and therefore I think you ought not to 
ask him it, to make him accuſe himſelf, if it be 
an opprobrious Matter upon him. 

Mr Serj. Darnall. Truly, my Lord, I always 
took it to be the Rule, if the Thing asked to the 
Perſon returned be not criminal nor infamous, the 
Party that is askt ought to anſwer to it. 

L. C. J. Treby. I would fain know, if you ſhould 
ask any of the Jury-men this Queſtion, whether 
he he guilty of all the Crimes that are pardoned 
by the laſt Act of Grace, he be bound to anſwer 
It * 

Mr Serj. Darnall. Undoubtedly we cannot ask 
any ſuch Cueſtion; no, not to any one of the 
Things therein mentioned. 

L. C. J. Treby. But yet you will force him to 
diſcover a Crime (if ic be one) that is unpar- 
doned. 

Mr J. Powell. Certainly you go too far, Brother, 
for no Man'is obliged to charge himſelf with what 
is Criminal, but whether this be Criminal to ſay, 
I believe ſuch a one will be hanged, is of another 
Conſideration. 

Mr J. Rookeby. But I think it muſt be proved 
upon him if any Objection be made. | 

Sir B. Shower. My Lord, it will be no eaſy Thin 
to bring Witneſſes to prove this Matter, an 
therefore we would have it from his own Mouth. 

Mr J. Rookeby. And it is a very hard Matter for 
a Man to be put upon proving every Diſcourſe that 
he has had about the publick Affairs of the 
Time. 

Mr Recorder, The Reaſon of your Exception is, 
that he has declared his Opinion before-hand, that 
the Party would be hanged or would ſuffer, that's 
a Reproach and a Reflection upon a Wiſe Man ſo 
todo; and if they can prove it upon him, let 
them do it : But whether you ſhould ask him ſuch 
a Queſtion, Whether he be a Fool or a Knave 


for the giving an Opinion one way or other, that's 


the Queſtion before us. 4 

Mr Serj. Darnall. My Lord, we do not offer it 
to the Court as an Objection that he is not a 
wiſe Man. 


Mr Att. Gen. But what 2 Man does utter im- 


prudently, may occaſion a Prejudice againſt him, 
and therefore ought to be proved, and not he to 
prove it himſelf. | 

L. C. J. Treby. Eſpecially being a Freeholder of 
London, and taking Notice of what is done in 
London; and if he does take Notice of the Fact, 
and does previouſly give his Opinion of a Mat- 


ter which he may be called upon a jury to try, 


this is an Indiſcretion and a Reproach to him, 

and I think a Miſdemeanour. | 
Mr Serj. Darnall. My Lord, I acknowledge it is 
ill done of him, that is, indiſcreetly and not 
| B b wiſely, 


CT In 


now. 
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wiſely, and we would have diſcreet and wiſe Men 
upon our Jury. i tt 

Mr Comper. My Lord, Mr Serj. Darnall will make 
it ſo little a Thing at laſt, that it will amount 
to no Cauſe of Challenge, if it were even prov'd 
againſt him, which we inſiſt it ought to be, it be- 
ing their Obje&ion, and the Party not being 
bound to prove it againſt himſelf; but truly we 
think there is more in it than ſo, becauſe it 
is an unjuſt prejudging ofa Man before he 1s try- 


ed and heard, and if ſo, it is a Thing that he 


ought not to accuſe himſelf of, and therefore we 
oppoſe the asking any ſuch Queſtion. 

Mr Serj. Darnall. Our Objection is not becauſe 
it is an Offence to declare a Man's Opinion upon 
a Fact reported, but becauſe it ſhews he has a 
ſettled Opinion againſt the Perſon of his Guilt, and 
fo he is not ſoequal a Man to try him. 

L. C. J Treby. And is that like an honeſt Man 
and a Freeholder of London, (who ought to be 
indifferent) to come with a ſettled Opinion againſt 
a Man, when he is to be one of his Jury ? 

Mr Serj. Darnall. Well, my Lord, we have been 
heard, and ſubmit it to the judgment of the Court. 

L. C. J. Treby. Truly, I think it reflects both 
Diſhoneſty and Diſhonour upon bim, and there- 
fore theſe Queſtions ought not to be askt. The 
Queſtion is not whether a Man (if ever ſuch a Man 
there were) that hath ſo reſolved and declared 
ſhall be ſworn? No; he is not fit to ſerve upon a 
Jury. But the Queſtion is, How this ſhall be 
difcovered, by his own Oath or by other Proof? 
I think it ought to be made appear by other Proof, 
if true. A Man attainted of Felony, Forgery, 
falſe Verdict, or Perjury, ought not to ſerve on a 
Jury, yet he ſhall not be examined concerning the 

ame on a Yoire dire. And if there be in Court a 
Copy of ſuch Judgment carefully examined and 
kept by himſelf, he ſhall not be forced to anſwer 
whether it be a true Copy; tho' his Anſwer 
could not ſubje& him to any further Penalty. 
Mr Serj. Darnall. My Lord, I hope no Gentle- 

man of the Jury has done it. 
L. C. J. Treby. 1 hope no Freeholder of London is 
ſo indiſcreet or ſo unjuſt. But if any Man in this 

Pannel have any particular Diſpleaſure to the 
Priſoner, or be unindifferent, or have declared 
himſelf fo, I do admoniſh and deſire him to diſ- 
cover ſo much in general; for, it is not fit, nor 
for the Honour of the King's Juſtice, that ſuch a 
Man ſhould ſerve on the Jury. 

Mr Serj. Darnall. We hope ſo too. We hope 
that all that are returned upon the Jury are diſ- 
- creet and impartial Men. 

Cl. of Arr. Well, Sir, what ſay you to this Gen- 
tleman Mr Walker ? | 

Cook. I challenge you, Sir. 

Cl. of Arr. Nathanael Long. 

Sir B. Shower. My Lord, we think he may ask 
if they have a Freehold or no; becauſe the Law re- 
quires that Qualification, and the Priſoner not be- 
ing able to prove the Negative, it puts the Proof 
of the Affirmative upon the Perſon himſelf. 


Mr Att. Gen. What does Sir Bartholomew mean? 


would he have the Jury-men bring their Evidences 
with them to prove their Freehold? 

I. C. J. Treby. No ſure, Mr Attorney; but to 
ask the Queſtion was allowed him the laſt Time, 
and we will not deny him the ſame juſt Fayour 


Cook. Are you a Free-holder, Sir, in London, of 
the Value of 10 l. a Year ? 5 


The Tryal of 


Mr Long. Yes, Sir. | | 


Cook, Were you of the Grand-Jury when the 
Bill was found agaiaſt me ? 

Mr Long. No, Sir. 

Cook. I challenge you, Sir. 

Cl. of Arr. William Carbonell. 1 

Mr Carbinell. My Lord, I am no Free- holder. 
I. C. J. Treby. What, does he ſay he has 0 
Free hold? „ 

Cl. of Arr. Ves, my Lord. : 

L. C. J. Treby. Then he mnuſt be ſet aſide, 

Cl. of Arr. Joſhua Foſt . 

Mr Fofter. My Lord, I am no Freeholder in 
London neither. 

Mr Art. Gen. My Lord, we deſire they may he 
ſworn whether they have a Freehold or not. 

Cl. of Arr. Hold Mr Carbonell and Mr Foſter the 
Book. (Which was done ſeverally.) You ſhall 
true Anſwer make to all ſuch Queſtions as ſhall be 
askt you by the Court. So help you God. 

Mr Att. Gen. Ask him if he hath not a Freehold 
in London ? 

Mr Carbonell. No, I have not. 

Cl. of Arr. Have you or any Body in Truſt for 
you a Freehold in London of the Value of 101, 3 
Year? 

Mr Carbonell. No, Sir. 

Cl. of Arr. Joſhua Foſter, have you or any in 
Truſt for you any Eſtate of Freehold in London of 


the Value of 101. a Year ? 


Mr Foſter. No, Sir. 

Cl. of Arr. Joſeph Billers. 

Cook. I deſire they may be called in the Order 2; 
they are in the Pannel; you have not called Ju 
Ewen, who is next. | 

Cl. of Arr. I do call them in Order: As for Mt 
Ewen, one has made Oath that he is ſick, and is 
not able to come hither, What ſay you to Mr 
Billers ? There he ſtands. | 

Cook, Sir, are you a Freeholder of 10 J. a Year, 
within the City of London ? 

Mr Billers. Yes, Sir. 

Cook, Was you of the Grand- Jury, Sir, when 
the Bill was found agaiaſt me ? | 

Mr Billers. No, Sir. 

Cook, I challenge you. 

Cl. of Arr. John Child. 

Cool. Sir, are you a Freeholder within the City 
of London ? 

Mr Child. Yes, Sir. 

Cook. Of 101. a Year? 

Mr Child. Ves, Sir. | 

Cook. Were you of the Grand-Jury, when the 
Bill was found againſt me ? 

Mr Child. No, Sir. 

Cook. I challenge you. 

Cl. of Arr. Edward Leeds. 

Cook. Sir, are you a Freeholder within the City 
of London, of 10 l. a Year ? 

Mr Leeds. Ves, Sir. 

Cook, Were you of the Grand- Jury that found 
the Bill againſt me? 

Mr Leeds. No, Sir. 

Cook. I challenge you. 

4 L. C. J. Treby. What Queſtion was that he ask d 
im? 

Cl. of Arr. Whether he were one of the Grand 
Jury that found the Bill, 

L. C. J. Treby. A very proper Queſtion : For an 
Indicter ought not to be a Tryer. 


Cl. of Arr. Thomas Clarł. 
8 ö Cock 
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80]. Sir, are you a Freeholder within the City 
of London " - ol. 5 Year ? 
Clark. Ves, Sir. LE | 
= Were you of the Grand- Jury that found 
the Bill againſt me. 

Mr Clark. No, Sir. 

Cook, I challenge you. 

Cl. of Arr. Nathan Green. : 
Col. Are you a Freeholder, Sir, within the City 
of London, of the Value of 10 J. a Year, 

Mr Green. Yes, Sir. 

Cook. Were you of the Grand Jury that found 
the Bill againſt me 7 

Mr Green. No, Sir. 

Gol. I challenge you. 

Cl. of Arr. Henry Sherbroke. 

Cook. IJ have nothing to ſay againſt him. 

Cl. of Arr. Then hold Mr Sherbroke the Book. 
(Which was done.) Look upon the Priſoner. Tow 

all well and truly try, and true Deliverance make 
between our Sovereign Lord the King and the Priſoner 
at the Bar, (whom you ſhall have in Charge) according 
ro your Evidence. So help you God, 


Then Mr Sherbroke was put into the Place ap- 
pointed for the Jury. 


Cl. of Arr. Henry Dry. 


Cook, Sir, are you a Freeholder in the City of | 


London, of the Value of 101. a Year. 

Mr Dry. Yes, Sir. 

Cook. Were you of the Grand-Jury that found 
the Bill againſt me ? 

Mr Dry. No, Sir. 

Cook. Sir, I challenge you. 

Cl. of Arr. Joſeph Morewood. 

Cook. Sir, have you a Freehold in London, of the 
Value of 10 J. a Year, | 

Mr Morewood. Yes, Sir. 

Cook. Were you of the Grand-Jury that found 
the Bill againſt me? | 

Mr Morewood, No, Sir. 

Cook. Sir, I challenge you. 

Cl. of Arr. Richard Greenway. 

Cook. Are you a Freeholder of 101. a Year in 
London? | 

Mr Greenway. Ves, Sir. 

Cook. Were you of the Grand- Jury that found 
the Bill againſt me ? 

Mr Greenway, No, Sir. 

Cook. Sir, I challenge you. 

Cl. of Arr. John Sherbrook | 

Cook. Sir, are you a Freeholder in the City of 
London, of 101. a Year ? 

Mr Sherbrook. Yes, Sir. 

Cook, Were you of the Grand-Jury that found 
the Bill againſt me ? 

Mr Sherbrook. No, Sir. 

Cook. Sir, I challenge you. 

Cl. of Arr. Thomas Emmes. 

Cook. Are you a Freeholder, Sir, within the 
City of London of 101. a Year ? 

Mr Emmes, Yes, Sir. 7 

Cook, Were you of the Grand-Jury that found 
the Bill againſt me ? 

Mr Emmes. No, Sir. 

Cook. I challenge you. 

Cl. of Arr. Samuel Fackſon. 

Cob. Sir, are you a Freeholder within the City 
of London of 10 l. a Year ? 

uy Yes, 2 4 

do. Were you of the Grand- jury that found 
the Bill — me. I . 
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Mr Fackſon. No, Sir? 
Cook. Sir, I challenge you: 
CL of Arr. Henry Hunter. +1 ak £8 
Cok, Are you a Freeholder, Sir, in London of 
the Value of 10 l. a Year ? 
Mr Hunter. Yes, Sir. | 
Cook. Were you of the Grand-Jury that found 
the Bill againſt me? 
Mr Hunter. No, Sir, 
Cok. I challenge you. 
Cl. of Arr. John Deacle. | 
Cook. Sir, are you a Freeholder within the Ci- 
ty of London, of the Value of 101. a Year? 
Mr Deacle. Yes, Sir. 
Cook, Were you of the Grand-Jury that found 
the Bill againſt me? 
Mr Deacle. No, Sir. 
Cook. I challenge you. 
Cl. of Arr. John Cullunn. 


Cook. I accept of him. ( He was ſworn.) 
Cl. of Arr. Thomas Shaw. 
Cook. | accept of him. (He was ſworn.) 


Cl. of Arr. George Juyce. 

Col. Sir, are you a Freeholder within the City 
of London of 101. a Year? 

Mr Juyce. Yes, Sir. 

Cook, Were you of the Grand-Jury that found 
the Bill againſt me? 

Mr Juyce. No, Sir. 

Cook. Ichallenge you. 

Cl. of Arr. Richard — 

Cook. 1 have nothing to ſay againſt him. (He 
was ſworn.) 

Cl. of Arr. John Hedges. 

Cook. Sir, are you a Freeholder withia the City 
of London, of 101. a Year ? 

Mr Hedges. Yes, Sir. Y 

Cook. Were you of the Grand-Jury that found 
the Bill againſt me? 

Mr Hedges. No, Sir, 

Cook. I challenge you. 

Cl. of Arr. John James. 22 

Cok. Sir, are you a Freeholder within the City 
of London of 10 l. a Year ? 

Mr James. Yes, Sir. 

Cook, Were you of the Grand-Jury that found 
the Bill againſt me? 

Mr James. No, Sir. 

Cook. I challenge you. 

Cl. of Arr. Thomas Poole. | 

Cook. Sir, are you a Freeholder within the City 
of London of 101, a Year? 

Mr Poole. Yes, Sir. 

Cook. Were you of the Grand Jury that found 
the Bill againſt me ? 

Mr Poole. No, Sir. 

Cook. I challenge yon. 

Cl. of Arr. Peter Parker. 

Cook. Sir, are you a Freeholder in the City of 
London of 101. a Year ? 

Mr Parker. Yes, Sir. 

Cook. Were you of the Grand. Jury that found 
the Bill againſt me ? 

Mr Parker. No, Sir. 

Cook. I challenge you. 

Cl. of Arr. William Wilkinſon. 

— Wilkinſon. My Lord, I am no Freeholder in 
London. 


(To which he was ſworn.) 


Cl. of Arr. Henry Mitchell. ſo: 
| Cook. Hold, Sir, here Thomas Man in my Pannel 
is next. 


Bb2 Cl. of Arr, 
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Cl. of Arr. There is Oath made that he is 
ſick in Bed. What ſay you to Mr Mitchell? 
Ceok, Sir, have you a Freehold of 10 /. a Year 
in the City of London? 
Mr Mitchell. No, Sir. (To which he was ſworn.) 
Cl. of Arr. Richard Ryder. 


Cook. Sir, Have you a Freehold of Ten Pounds a 


Year in the City of London? SE 
Mr Ryder. Yes, I have, Sir; but I live in a 
Pariſh that never ſerve upon any Juries, nor ever 
did in the Memory of any Man. | 
Cl. of Arr. But have you a Freehold of 100. 
a Year ? | | 
Mr. Ryder. Yes, Sir. 
Cook, Were you of the Grand Jury that found 
the Bill againſt me ? 
Mr Ryder. No, Sir. | 
Cook. Sir, I challenge you. 
Cl. of Arr. Richard Temple. 
Mr Temple. My Lord, I am no 
(To which he was ſworn.) 
Cl. of Arr. Peter Walker. | 
Cool. Sir, are you a Freeholder of the City of 
London, of Ten Pound a Year ? | 
Mr Walker, Yes, Sir. | | 
Cook. Were you of the Grand Jury that found 
the Bill againſt me? 
Mr Walker. No, Sir. 
Cook. 1 challenge you. 
Cl. of Arr. Thomas Piſtol. 


Freeholder. 


Mr Piſtol. 1 am no Freeholder. (Jo which he was 


worn.) | 
Cl. of Arr. John Hunt. 


Name is William Hunt. 
L. C. J. Treby. Then you muſt go on to another. 
Cl. of Arr. John Hardret. 

Mr Hardret. I am no Freeholder of Ten Pound 
a Year. (To which he was ſworn.) 

Cl. of Arr. John Hammond. | 

Cook, Are you a Freeholder, Sir, of Ten Pound 
à Year, in London? 

Mr Hammond. Yes, Sir. 1 

Cook. Were you of the Grand Jury that found 
the Bill againſt me? 

Mr Hammond. No, Sir. 

Cook, I challenge you. 

Cl. of Arr. John Cooper. | 

Cook. I accept of him. (He was ſworn.) 

Cl. of Arr, Joſſelin Roberts. 

Cook. Sir are you a Freeholder within the City 
of London of Ten Pound a Year ? 

Mr. Roberts. Ves, Sir. | | 

Cook, Were you of the Grand Jury that found 
the Bill againſt me ? 

Mr Roberts. No, Sir. 

Cook, 1 challenge you. 

Cl. of Arr. Jonathan Micklethwait. 

Cook. I have nothing to ſay againſt him. (He 
was ſworn.) 

Cl. of Arr. Richard Chiſwell. 

Cook. Sir, are you a Freeholder within the City 
of London of Ten Pound a Year ? 

Mr Chiſwell. Yes, Sir. 

Cook. Were you of the Grand Jury that found 
the Bill againſt me? 

Mr Chiſwell. No, Sir. 

Cok. I challenge you. 

Cl. of Arr. Joſeph Thompſon. 5 
Dok. Sir, are you a Freeholder of the City of 
London, of Ten Pound a Vear? | 

Mr Thompſon, Yes, Sir. 
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Cook, Were you of the Grand Jury thar found 
the Bill againſt me? 
Mr Thompſon. I was returned upon the Grand 
Jury, but did not ſerve. | | | 
Cook, I challenge you. 
Cl. of Arr. Edward Brewſter. 
Cook. Sir, are you a Freeholder of the City of 
London, of Ten Pound a Year ? 
Mr Brewſter. Yes, Sir. 
Cook, Were you of the Grand Jury that found 
the Bill againſt me ? | 
Mr Brewſter. No, Sir. 
Cook. I challenge you. 
Cl. of Arr. George Gooday. 
Mr Gooday. My Lord, I am no Freeholder. (7, 
which he was ſworn.) t 
Cl. of Arr. Abraham Hickman. | 
Cook. Sir, Are you a Freeholder of the City of 
London, of Ten Pound a Year ? 
Mr Hickman. Yes, Sir. 
Cook. Were you of the Grand Jury that found 
the Bill againſt me. 
Mr Hickman, No, Sir, 
Cook. I challenge you. 
Cl. of Arr. George Grove. 
Cook. Sir, Are you a Freeholder of the City of 
London, of Ten Pound a Year ? 
Mr Grove. Yes, Sir. | 
Cook, Were you of the Grand jury that found 
the Bill againſt me ? 
Mr Grove. No, Sir. 
Cook. I challenge you. | 
Cl. of Arr. Nathanael Wyerſden. 
Cook. Sir, Are you a Freeholder of the City of 
London, of Ten Pounds a Year ? 
Mr Wyerſden. Ves, Sir. | | 
Cook. Were you of the Grand Jury that found 
the Bill againſt me? Ne 
Mr Wher/den. No, Sir. 
Cook. | challenge you. My Lord, I deſire to 
know how many J have excepted againſt. 
Cl. of. Arr. One and Thirty. 
Mr Burleigh. Write, write. 
Cl. of Arr. Samuel Blewitt. 
Cook. Sir, Are you a Freeholder of the City of 
London, of Ten pound a Vear? 
Mr Blewitt. Ves, Sir. 
Cook. Were you of the Grand Jury that found 
the Bill againſt me ? | 
Mr Blewitt. No, Sir. 
Cook. I challenge you. 
Cl. of Arr. John Wolfe. 
Cook, I accept of him. (He was ſworn.) 
Cl. of Arr. William Smith. 

Cook, Sir, Are you a Freeholder of the City of 
London. of Ten Pound a Year ? 
Mr Smith. Yes, Sir. | 

Cook. Were you of the Grand Jury that found 
the Bill againſt me? 

Mr Smith. No, Sir. 

Cook. I challenge you. 

Cl. of Arr, John Bickley. | 

Mr Bickley, My Lord, I don't look npon my 
ſelf as a Freeholder. | 

L. C. J. Treby. Why ſo, Sir? | 

Mr Bickley. | have a Leaſe for One and Fifty 
Years, my Lord, of my Houſe, and there is a ve- 
ry little Piece of Ground adjoining to it that was 
very convenient for me tolay to my Leaſe; there 
is no Way to it but through my Houſe; it is 2 
Thing that never was let for any Thing, and it 
is not worth the Building, YT 
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I. C. J. Treby. What Eſtate have you in it ? Do 

you pa a Ground - Rent for it? 1 = 
Mr Pickley. My Lord, I bought that little Piece 

of Ground for the Conveniency of my Leaſe. 

I. C. |. Treby. But did you purchaſe it for 
Term os Years, or to you and to your Heirs? 

Mr Bickley. Nay, I bought it for ever, my Lord. 

L. C. J. Treby- Then you have a Freehold in 
it. What's the Value of it? | 

Mr Bickley. Truly very little, my Lord. 

1. C. J. Treby. I don't know any Body can 
judge of the Value of it but your ſelf. Is it worth 
Ten Pound a Year ? N 

Mr Bickley. My Lord, I can't value it at Ten 
Pound a Year, it never coſt me Forty Pound. 

L. C. J. Treby- Then for Eſtate you are well 
enough, but for Value you are a little under. 

Cl. of Arr. Thomas Collins, | 

Cook, 1 accept of him. (He was ſworn.) 

Cl. of Arr. John Watſon. 

Cook. I do not challenge him. (He was ſworn.) 

Cl. of Arr. Benjamin Hooper. | 

Cook. 1 accept of him. (He was ſworn.) 

Cl. of Arr. John Wells, 

Cool. Sir, Are you a Freeholder of the City of 
London, of Ten Pound a Year ? 2 

Mr Wells. Ves, Sir. 

Cook. Were you of the Grand Jury that found 
the Bill agataſt me? 2 

Mr Wells, No, Sir. 

Cook. I challenge you. 

Cl. of Arr. John Hibbart. 

Cook. Sir, Are you a Freeholder of the City of 
London, of Ten Pound a Year ? 

Mr Hibbart. Yes. Sir. 

Cool. Were you of the Grand Jury that found the 
Bill againſt me ? 

Mr Hibbart. No, Sir. 

Cook. IJ challenge you. | 

Cl. of Arr. Mr Cook you have challenged your 
full Number. Call Daniel Wray. (He was ſworn.) 

CI. of Arr. John Pettit. (He was ſworn.) Cryer 
Counter. 

Henry Sherbrook. 
 Cryer, One, &c. 

Cl. of Arr. John Pettit. 

Cryer. Twelve good Men and true, ſtand toge- 
ther and hear your Evidence. | 


The Names of the Twelve ſworn are as follow : 
John Wolfe, 


Thomas Collins, 


Johm Wat ſon, 


Henry Sherbrook 
John Cullum, 
Thomas Shaw, 


Richard Young, 77 Benjamin Hooper, 
John Cooper, | | Daniel Wray, and 
Jonath. Mic let hwait, | John Pettit, 


Cl. of Arr. Cryer, Make Proclamation. | 

Cryer. O Vez, If any one can inform my Lord, 
the King's Juſtices, the King's Serjeant, the King's 
Attorney-General, or this Inqueſt now to be ta- 
ken of the High-Treaſon whereof Peter Cook, the 
Priſoner at the Bar, ſtands indicted, let them come 
forth and they ſhall be heard, for the Priſoner now 
ſtands at the Bar upon his Deliverance „and all o- 
thers that are bound by Recognizance to give E vi- 
dence againſt the Priſoner at the Bar, let them 
come forth, and give their Evidence, or they for- 
eit their Recog nizance. 

L. C. J. Treby. You muſt make Room for thoſe 


Twelve Gentlemen that are ſworn, that they may 
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be at eaſe; and for thoſe that are not ſworn, their 
Attendance may be ſpared. 

Cl. of Arr. Peter Cook. Hold up thy Hand. 
(Which he did.) Gentlemen you that are ſworn, 
look upon 'the Priſoner, and hearken to his Cauſe. 
He ſtands indicted in London, by the Name of Pe- 
ter Cook, late of London, Gentleman; For that 
whereas an open and notoriouſly publick and moſt 
ſharp and cruel War, for a great while hath been, 
and yet is by Land aad by Sea, carried on, and pro- 
ſecuted, by Lewis the French King, againſt the 
moſt Serene, moſt Illuſt rious and moſt Excellent 
Prince, our Sovereign Lord Wiliam the Third, by 
the Grace of God, of England, Scotland, France, 
and Ireland, King, Defender of the Faith, &c. 
All which time, the ſaid Lewis the French King, 


and his Subjects, were and yet are Foes and Ene- 


mies of our ſaid Lord the King that now is, Mil- 
liam the Third, and his Subjects, he the ſaid Pe- 
ter Cook, a Subject of the ſaid Lord the King that 
now is, of this his Kingdom of England, well 
knowing the Premiſſes, not having the Fear of 
God in his Heart, nor weighing the Duty of his 
Allegiance, but being moved and ſeduced by the 
Inſtigation of the Devil, as a falſe Traytor againſt 
the ſaid moſt Serene, moſt Mild and moſt Excellent 
Prince, our Sovereign Lord William the Third, 
now King of England, his Supreme, True, Rigbe- 
ful, Lawful, and undoubted Lord, the Cordial 
Love, and true and due Obedience, Fidelity, and 
Allegiance, which every Subject of the ſaid Lord 
the King that now is, towards him our ſaid Lord 
the King, ſhould bear, and of Right is bound to 
bear, withdrawing,and utterly to extinguiſh, Intend- 
ing and Contriviag, and with all his Strength pur- 
poſing and deſigning the Government of this King- 
dom of England, under him our ſaid Lord the 
King that now is of Right duly, happily, and 
very well eſtabliſhed, altogether to ſubvert, change 
and alter, and his Faithful Subjects, and the Free- 
men of this Kingdom of England, into intollera- 
ble and miſerable Servitude to the aforeſaid French 
King to ſubdue and enthral ; the Firſt Day of Fuly, 
in the Seventh Year of the Reign of our ſaid 
Lord the King that now is, and divers Days and 
Times, as well before as after, at London, in the 
Pariſh of St. Peter Cornhil, in the Ward of Lime- 
ſtreet, Falſely, Maliciouſly, Deviliſhly, and Trai- 
terouſly did Compaſs, Imagine and Contrive, Pur- 
poſe and Intend, our ſaid Sovereign Lord the King 
that now is, then his Supreme, True, Rightful 
and Lawful Lord, of and from the Regal State, 
Title, Honour, Power, Crown, Empire, and Go- 
vernment of this Kingdom of England, to depoſe, 
caſt down, and utterly deprive, and the ſame 
our Lord the King to Death and final Deſtructi- 
on to bring, and the aforeſaid Lewis the French 
King, by Armies, Soldiers, Legions, and his Sub- 
jets, this Kingdom of England to invade, fight 
with, conquer and ſubdue, to move, incite, pro- 
cure and aſſiſt, and a miſerable Slaughter among 
the Faithful Subjects of our ſaid Lord King Wil- 
liam, throughout this whole Kingdom of England, 
to Make and Cauſe. And further, That the ſaid 
Peter Cook, during the War aforeſaid, to wit, the 
aforeſaid firſt Day of Fuly, in the ſeventh Year 
aboveſaid, and divers other Days and Times he. 
fore and after, at London aforeſaid, in the Pariſh 
and Ward aforeſaid, to the ſaid Foes and Ene- 
mies of the ſime our Lord the King, did adhere, 
and was aſſiſting : And his aforeſaid moſt wicked 
and deviliſh Treaſons, and Traiterous Compaſſings, 
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Contrivances, Intentions, and Purpoſes aforeſaid, 
to fulfil, perfect, and bring to Effect, and in Pro- 
ſecution, Performance, and Execution of that 
fraiterous adhering, he the ſaid Peter Cook, as ſuch 
a falſe Traitor, during the War aforeſaid, to 
wit, the ſame firſt Day of Fuly, in the Year above- 
faid, at London aforefaid, in the Pariſh and Ward 
aforeſaid, and divers other Days and Times, as 
well before as after, there and elſewhere in London 
aforeſaid, falſely, maliciouſſy, adviſedly, ſecretly, 
and traiterouſly, and by Force and Arms, with one 
Robert Charnock, Sir John Freind, and Sir William 
Parkyns, Knights, (which ſaid Robert Charnock, Sir 
John Freind, and Sir Milliam Parkyns, were lately 
ſeverally duly Conviaed and Attainted of High- 
Treaſon, in Contriving and Conſpiring the Death 
of our ſaid Lord the King that now is) and with 
divers other falſe Traitors to the Jurors unknown, 
did meet, propoſe, treat, conſult, conſent, and 
agree to procure from the aforeſaid Lewis the 
French King, of his Subjects, Forces and Soldiers, 
then and yet Foes and Enemies of our ſaid Sove- 
reign Lord William, now King of England, Gc. 
great Numbers of Soldiers and Armed Men, this 
Kingdom of England to Invade and Fight with, 
and to Levy, Procure, and Prepare great Num- 
ders of Armed Men, and Troops, and Legions 
againſt our ſaid Lord the King that now is, to riſe 
up and be formed, and with thoſe Foes and Ene- 
mies, at and upon ſuch their Invaſion and Entry 
within this Kingdom of England, to join and u- 
nite, Rebellion and War agaiaſt our faid Lord the 
King that now is, within this Kingdom of Es- 

gland, to make, levy, and carry on; the ſame our 
Lord the King ſo, as aforeſaid, to Depoſe, and 
him to Kill and Murther : And further, with the 
faid falſe Traitors, the ſame firſt Day of July, in 
the Year aboveſaid, at London aforeſaid, in the 
Pariſh and Ward aforeſaid, traitcrouſly did con- 
fult, coafent, and agree to ſend the aforeſaid Ro- 
bert Charnock as a Meſſenger from him the faid 
Peter Cook, and the ſame other Traitors, as far as, 
and into the Kingdom of France, in Parts beyond 
the Seas, unto Fames the Second, late King of 
England, to propoſe to him, and to requeſt him to 
obtain from the aforeſaid French King the afore- 
faid Soldiers and Armed Men for the Invaſion afore- 
faid to be made, and Intelligence and Notice of 
fuck their traiterous Intentions and Adherings, to 
the ſaid late King James the Second, and the ſaid 
other Foes and Enemies, and their Adherents, to 
give and ſhew, and them to inform of other 
Things, Particulars, and Circumſtances thereunto 
referring, for the Aſſiſtance, Animating, Com- 


forting, and Aid of the ſaid Foes and Enemies of 


the ſaid Lord the King that now is, in the War 
aforeſaid: And to ſtir up and procure thoſe Foes 
and Enemies the readilier, and more boldly, this 
Kingdom of England to invade ; the Treaſons, and 
traiterous Contrivances, Compaſlings, Imaginings, 
and Purpoſes of the ſaid Peter Cook aforeſaid, to 
perfect and fulfil ; alſo the ſame firſt Day of Ju- 
ly, in the Seventh Year aboveſaid, at London afore- 
faid, in the Pariſh and Ward aforeſaid, He the 
faid Peter Cook, divers Horſes, and very many 
Arms, Guns, Muskets, Piſtols, Rapiers, and 
Swords, and other Weapons, Ammunition, and 
Warlike Matters, and Military Inſtruments, falſe- 
Ip, maliciouſly, ſecretly, and traiterouſly, did ob- 
tain, buy, gather together, and procure ; and to 
be bought, gathered together, obtained and pro- 
cured, did cauſe, and in his Cuſtody had, and 
detained to that Intent, to uſe the ſame in the 


The Tryal of 


8 Will. 3. 
faid Invaſion, War, and Rebellion againſt ont 
ſaid Lord the King that now is, him our iq 
Lord the King, of and from the Regal State, 
Crown and Government of this Kingdom gf 
England, to depoſe, caſt down, and depriye, ang 
him to kill and Murther z and the Deſigns, In. 
tentions, and all the Purpoſes of him the ſaid p.. 
ter Cook aforeſoid, to fulfil, perfect, and fully to 
bring to effect, againſt the Duty of his Allegi. 
ance, and againſt the Peace of our faid Sovereigy 
Lord that now is, his Crown and Dignity, as al. 
ſo againſt the Form of the Statute in fuch Cafe 
made and provided. | 

Upon this Indictment he has been arraigned, 
and thereunto has pleaded not Guilty, and for 
his Trial hath put himſelf upon God and his 
Country, which Country you are, your Charge 
is to inquire whether he be guilty of the High- 
Treaſon whereof he ſtands Indicted, or not guil. 
ty; if you find him guilty, you are to inquire 
what Goods or Chattels, Lands or Tenementz, 
he had at the Time of the High-Treaſon com- 
mitted, or at any time ſince; if you find him 
not guilty, you are to inquire whether he fled 
for it; if you find that he fled for it, you are to 
inquire of his Goods and Chattels as if you had 
found him guilty; if you find him not guilty, 
nor that he did fly for it, you are to ſay ſo, 
and no more, and hear your Evidence. 

Mr Mompeſſon. May it pleaſe your Lordſhip, and 
you Gentlemen that are ſworn, this is an In- 
dictment for High-Treaſon againſt Peter Cock, 
the Priſoner at the Bar, and the Indi&ment fets 
forth, That whereas there has been an open and 
cruel War for a long time, and ſtill is between 
his Majeſty King William, and the Frenco King, 
the Priſoner at the Bar not weighing the 
Duty of his Allegiance, the firſt of July in the 
Seventh Year of the King's Reign, did compaſs 
and intend to depoſe and deprive the King of 
the Title, Honour, and Dignity of the Imperi- 
rial Crown of this Realm, and likewiſe to put 
the King to Death, and did adhere to the Kings 
Enemies; and to fulfil theſe Treaſons, he did 
conſult with Charnock, and ſeveral other Traytors 
who were mentioned there, and ſome of whom 
have been found guilty of Treaſon, and execu- 
cuted for it, to ſend over to the late King 
James, to perſwade the French King to ſend over 
Soldiers and Arms to invade this Ridea, and 
to raiſe an Iaſurrection and Rebellion in it, and 
to deprive and put the King to Death, and to 
compleat theſe Treaſons, it further ſets forth, 
That the Priſoner at the Bar did provide ſeveral 
Arms and Horſes, and this is laid to be againſt 
the Duty of his Allegiance, againſt the King's 
Peace, Crown and Dignity, and againſt the Form 
of the Statute in that Caſe made and provided; 
to this he has pleaded not guilty, and for Trial 
put himſelf upon the Country, and, Gentlemen, 
if we prove theſe Facts laid in the Indictment, 
its your Duty to find him guilty. | 

Mr Att. Gen. May it pleaſe your Lordſhip, 
and you, Gentlemen of the Jury, the Priſoner at 
the Bar ſtands indicted for High-Treaſon. 

Cook, My Lord Chief Juſtice, if your Lordſhip 
pleaſes, before the Witneſſes are examined againlt 
me, I intreat you that they may not be both 
in Court together, that one may not hear what 
the other ſwears, tho? I ſuppoſe it is the ſame 
thing; for they have been together both now 
and the laſt Day. 

| 1. C.. 
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. C. 1. Treby. Mr Cook, 1 muſt tell you it is 
1 8 be granted for a; for we 
are not to diſcourage, or caſt any Suſpicion up- 
on the Witneſſes, when there is nothing made 
out againſt them; but it 1s 4 Favour that the 
Court may grant, and does grant ſometimes, 
and now does it to you; though it be not of 
neceſſity : They ſhall be examined apart, but at 

reſent this is not the Time of Examination 3 
for the King's Council are now to open the Evi- 
dence before they examine the Witneſſes; but 
when the Time comes for the Witneſſes to be 
called and examined, the Court will, in favour to 
ou; take care that your Requeſt be complied with. 

Mr Att. Gen. May it pleaſe your Lordſhip, the 
priſoner ſtands indicted for High-Treaſon, in 
compaſſing and imagining the Death and Deſtru- 
ction of his Majeſty, and likewiſe in adhering 
to his Majeſty's Enemies, theſe are the Trea- 
ſons ſpecified in the Inditment: The Overt- 
ARs that are laid to prove theſe Treaſons are, 
That he with ſeveral other Traitors, named 
in the Indictment, did meet and conſult, and 
agree to ſend over Charnock into France, to in- 
vite the French King to make an Invaſion upon 
the Kingdom, and did provide Arms for that 
Purpoſe. ; 

Gentlemen, the Nature of the Evidence that 
you will have produced to prove the Priſoner 
guilty of theſe Treaſons lies thus: It will ap- 
pear to you that there has been for ſome time a 
Conſpiracy carried on by feveral Traitors, and 
wicked Perſons, to ſubvert the eſtabliſhed Go- 
vernment of this Kingdom, and deſtroy the 
Conſtitution of England, by a foreign Invaſion of 
the French. Vou will hear that this Conſpiracy was 
laid wide, and conſiſted of ſeveral Parts, one Part 
was that of Aſaſſinatins his Majeſty's Royal Perſon, 
and that was to be done firſt, as a Preparation and 
Encouragement to the French to invade the King- 
dom : the other Part was the inviting the French 
King to invade us, and the Priſoner at the Bar 
is accuſed of being concerned in that Part that 
relates to the Invaſion of this Kingdom, by a 
French Power; and though it may be the other 
Part, that of Aſſaſſinating the King, be the 
blackeſt Part of the Conſpiracy, yet if the Pri- 
ſoner at the Bar has been ingaged in the invi- 
ting a Foreign Power to invade the Kingdom, 
my Lords, the Judges, will tell you, in Point of 
Law, that is as much an Overt-Act of the com- 
paſſing the Deſtruction of the King and the Peo- 
ple of England, and the Subverſion of our anci- 
ent good Conſtitution, as if he had been con- 
cerned immediately in the other Part, the Aſſaſ- 
ſination. | 
But now, Gentlemen, that the Priſoner was 
ingaged in inviting the French to invade us, you 
will hear proved by ſeveral Witneſſes, that there 
having beea a Deſign laſt Year, juſt before his 
Majeſty went to Flanders, to expoſe his own 
Perſon for our Protedion, and the Protection 
of the Liberties of Europe, there was a Conſpi- 
racy to Murder him before he went to Flanders, 
which, it ſeems, they were not ripe for then ; but 
immediately after he was gone to Flanders, you 
will hear there were formal Meetings of ſeveral 
Gentlemen and Perſons of Quality, among whom 
the Priſoner at the Bar was one: There was a 
Meeting in May, laſt Year, after the King was 
gone to Flanders; and this was at the Old King's- 
Head in Leaden-Hatl-Street ;, and there were pre- 


Peter Cook, i9t 


ſent, my Lord of Aylesbury, my Lord Montgomery, 
Sir William Parkyns, Sir John Freind, Mr Charnock, 
(all which Three laſt have ſuffered the Puniſh- 
ment of the Law for their Treaſon already ;) 
and there were alſo Mr Cook, the Priſoner at the 
Bar, Mr Porter and Mr Goodman; theſe Men did 
meet together, to conſider of the beſt Ways and 


Means of encouraging and inviting the French . 


King with an Armed Force to invade this King- 
dom; they conſidered that that was a proper 
Opportunity, and did treat of ſeveral Arguments 
that might perſwade to it: Firſt, that the Kiog 
was gone to Flanders, and ſo was not in Perſon 
here to defend us; and that the Troops, to 
make good ſuch Defence, were in a great mea- 


ſure drawn thither, to aſſiſt the Allies againſt 


the French Power; they did think likewiſe, that 
at that Time there was a great Diſcontent and 
Diſſatisfaction in the Nation, though I thiak in 
that they were greatly miſtaken; and I believe 
and hope they will always find themſelves ſo, 
to think that the People of England are ſo little 
ſenſible of that which is the Means of their Pre- 
ſervation, as to hearken to any Diſcontents to 
incourage a French Power to come into England 
to deſtroy our Religion and Liberties; that in- 
deed they did apprehend, though they were 
miſtaken, and I believe they always will, when 
they go upon that Ground. | 

Gentlemen, Theſe Perſons thinking this a 
proper Opportunity, did agree to ſend a Meſ- 
ſenger into France upon this Meſſage, To go to 
the late King James, and perſwade him to de- 
fire and prevail with the French King to aſſiſt 
him with Ten Thouſand Men, 8000 Foot, 1000 
Horſe, and 1000 Dragoons; and to incourage 
him, they promiſed their Aſſiſtance here, as ſoon 
as he came over; and undertook, that between 
them, they could furniſh, and would raiſe 2000 
Horſe to meet him at his Landing, and join up- 
on ſuch an Invaſion. 

Gentlemen, At this Meeting this was agreed 
upon by all that were there, whereof the Priſoner 
was one; and they did agree to ſend Mr Char- 
nock, (who has ſince been executed, and a prin- 
cipal Incourager of the Deſign, and Actor. in it;) 
he was the Meſſenger that was appointed to go 
upon this Errand, and Mr l was reſolved 
to go, but deſired another Meeting of theſe Gen- 
tlemen, to know if they continued in their for- 
mer Reſolution, that he might have all the Aſ- 
ſurance that was reaſonable to give the Fench King 
Incouragement to make the Invaſion: Accord- 


ingly another Meeting was had of moſt of the 


ſame Perſons that were at the Meeting before; 
particularly the Priſoner at the Bar was at that 
Second Meeting, which was in Covent - Garden at 
one Mrs Mount joy's, who keeps a Tavern next 
Door to Sir John Fenwick's Lodgings; there they 
met upon the ſame Deſign, and upon Conſulta- 
tion had, and the Queſt ion ask d, they did agree 
to continue in the former Reſolution, and upon 
that immediately Mr Charnock went into Fance 
to ſollicit Forces from thence to invade us; but 
it happened, as it ſeems, that the French King's 
Forces were otherwiſe imployed, ſo that he cou'd 
not ſpare ſo many at that time; and this Re- 
turn was brought by Charneck to the Gentlemen 
that imployed him; that he had ſpoke with the 
late King, who gave him that Anſwer, That the 
French King cou'd not ſpare ſo many Mea at that 
Time, but he thank'd them for their — | 
en- 
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Gentlemen, This will be tle Nature of our 
Evidence, to ſhow, that the Priſoner at the Bar 
was concerned in that Part of the Conſpiracy 
which relates to the French [nvaſion ; and if he 
be guilty of that, in point of Law, he-is as 
much guilty of the Conſpiracy, to depoſe and 


murder the King, as if he had been concerned 


in the other Part of Aſſaſſinating his Royal Per- 
ſon ; and I believe no Body can think that thoſe 
that were to act in the Aſſaſſination, wou'd 
have attempted to ingage in ſuch a deſperate 
Deſign, if it had not been for the encouragement 
of the French Invaſion that was to ſecond them 
afterwards if they ſucceeded; ſo that no Body 
can extenuate the Crime of the Invaſion, becauſe 
as to the Horridneſs of the Attempt, it is leſs 
Black than the other ; they are both Crimes of 
a very high Nature, and equally High-Treaſon ; 
and if we prove the Priſoner guilty of this Part, 
we hope you will find him gully. | 
Mr Soll. Gen. My Lord, we will call our Wit- 
neſſes and prove the Matter, as it has been 
opened. Call Captain Porter and Mr Goodman. 
Mr Serj. Darnall. Now, My Lord, we muſt de- 
ſire that that may be done which our Client de- 
fired before, and which your Lordfhip was fa- 
vourably pleaſed to promiſe, that the Witneſſes 


may be examined a- part. 
L. C. J. Treby. Let it be fo: Who do you be- 


gin with? 

Mr Soll. Gen. We begin with Captain Porter, 
my Lord. 

L. C. J. Treby. Then let Mr Goodman with- 
draw. | 

Mr Baker. Let Mr Goodman go up Stairs, and 
we will call him preſently. 

Mr Soll. Gen. Swear Captain Porter: (which 
was done.) Captain Porter, Do you know Mr 
Cook, the Priſoner at the Bar? 

Capt. Porter. Yes, my Lord. 

Mr Soll. Gen. Do you remember a Meeting of 
ſome Gentlemen at the King's-Head-Tavern in 
Leaden- Hall-ſtreet. | 

Capt. Porter. Yes, I do, Sir. | 

Mr Soll. Gen. Then pray give an Account of the 


Company that were there, the Time when, and 


what paſs'd. | 

Capt. Porter. My Lord, the laſt Year we had 
two Meetings ; the Firſt was in May, the other 
was the latter End of May, or the Beginning of 
June; the Firſt was at the King's- Head in Leaden- 
Hall-ftreet ; there were my Lord of Ayle:bury, my 
Lord Montgomery, Sir John Fenwick, Sir John 
Freind, Sir William Parkyns, Mr Charnock, Mr Cook 
and my ſelf; Mr Goodman came in after Dinner ; 
at this Meeting it was conſulted which was the 
beſt Way and the quickeſt to reſtore King 
James, and haſten his Return into England; ſe- 
veral Diſcourſes and Propoſals there were; at 
laſt it was agreed to ſend Mr Charnock to the 
hte King to borrow of the French King Ten 
Thouſand Men, 8000 Foot, 1000 Horſe, and 1000 
Dragoons, to be ſent over into England to aſ- 
fiſt the King's Reſtoration. Says Mr Charnock 
thereupon, this the King can do without your 
ſending, and J would not go upon a fooliſh Er- 
rand. What will you do to aſſiſt in this Mat- 
ter? The Company deſired kim to promiſe King 
James, that if he would ſend Word when he 
Landed, and where, they wou'd he ſure to meet 
3 his Landing with a Body of 2000 

or ſe. 


8 Will. 3 

Mr Att. Gen. Was the Priſoner at the Bar ig 
the Company, and preſent at this Reſultion ? 

Capt. Porter. Yes, he Was. | 

* Att. Gen. Did all the Company agree to 
it! | 
Capt. Porter. Yes, they did. | 

Mr Arr. Gen. What Signs were there of their 
Agreement ? did they ſtand up ſeverally and de- 
clare their Agreement, or how ? 

Capt. Porter. My Lord of Aylesbury and Sir 
John Fenwick did riſe up, and deſired Captain 
Charnock, that he would go upon this Errand: 
And when the Queſtion was ask'd ſeverally of 
all there preſent by Mr charnock, whether he 
might aſſure the King of what they had told 
him ? Every one ſaid yes, you may; and My 
Cook kneel'd indeed upon a Chair, and ſaid, Yes, 
you may. | 

Mr Att. Gen. Did he give his Conſent to it ? 

Capt. Porter. Yes, he anſwered in thoſe very 
Words. 

Mr Soll. Gen. Do you remember any Meeting 
of any Company at Mrs Mount joy 's? 
Capt. Porter. Yes, that was a ſecond Meet. 
ing. 

Mr Soll. Gen. Pray tell my Lord and the jury, 
how you came to meet there then, what Compa- 
ny were there, and what paſs d. 

Capt. Porter. Mr Charnock deſired another 
Meeting, to ſee if the Gentlemen kept to their 
former Reſolution 3 and we met at Mrs Mount- 
joy's eight or ten Days after, and there were 
moſt of the Company that was at the firlt Meet- 
ing, and there all that were preſent did aſſure 
Mr Charnock that they kept to their firſt Reſo- 
ſolution, and wou'd abide to what was agreed 
upon at the former Meeting. 

Mr Art. Gen. Who were preſent at the ſecond 
Meeting ? PESO 

Capt. Porter. The Priſoner at the Bar was 
there at that ſecond Meeting. 

Mr Art. Gen. What was that ſecond Meet» 
ing for, do you ſay? 

Capt. Porter. It was to give Mr Charnock Aſſu- 
rance, that we were agreed to ſtand by the 
Reſolution taken at the firſt Meeting. 

Mr Att. Gen. What did Mr Charneck do after- 
wards ? 

Capt. Porter. I went away from them; there 
was Sir William Parkyins, Sir Fohn Freind and Cap- 
tain Charnock went to the Queens- Head Tavern in 
Fleet. ſtreet, and Captain Har nock told me he 
wou'd go in two or three Days, and | believe 
did ſo. | 

Mr Att. Gen. When did you ſce him after- 
wards? | 

Capt. Porter, When I was a Priſoner upon 
the Account of the Riot in Drury-T.ane ; about 
two or three Days after I came to Nemg ate he 
came to ſee me, and ſaid he had been in Fance; 
and that King James thank'd us for our kind Of- 
fer, but the French King cou'd not ſpare ſo ma- 
ny Men that Year; and he told me he had been 
with my Lord of Aylesbury, and the reſt of the 
Gentlemen that had employ'd him to go over, 
and had delivered them the ſeveral Meſſages that 
he was ordered to do from the King. 

L. C. J. Treby. Captain Porter, who were pre- 
ſent at that ſecond Meeting, do you ſay? 

Capt- Porter. My Lord of Aylesbury, Sir Joln 
Freind, Sir William Parkyns, Captain Charnock, Mr 


Cook and my ſelf; I cannot tell whether my Ly 
ont- 
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Montgomery or Mr 'Goodman were at that ſecond 
ing or no. | 
93 Gen. Capt. Porter, I would ask you 
another Queſtion : You were concerned in the 
Aſſaſſination with Thoſe other Perſons that 1n- 
aged in it; Pray what Safety did you propoſe 
ro your ſelves after the Aſſaſſination was over? 
Capt. Porter. My Lord, I asK'd Sir George 
Barclay what we ſhou'd do after the Fact was 
committed : Says he, you need fear nothing, 
| will go away that Night, 1 have a Ship ready, 
and the King will be Landed in five or fix Days 
afterwards; if you'll but keep your ſelves cloſe 
for ſo many Days, all will do well. 
Mr Soll. Gen. If the Priſoner or the Council 
will ask him any Queſtions, my Lord, they may 
it. 
* B. Shower. Pray Sir, can you recollect what 
time of Day this was that this Debate and Re- 
| ſolution were had at the Old Kimgs- Head in Lead- 


en-Hall-ftreet . 

Capt · Porter. Truly Sir Bartholomew, I can't 
ell. | 
: Sir B. Shower. Pray, by what means do you 
recolle& that this was in the Month of May? 

Capt. Porter. Becauſe Capt. Charnock was ab- 
ſeat at the Dog- Tavern Riot, Which was the 
Tenth of June. | ö 

Sir B. Shower. Was it not in April. 

Capt. Porter. No, Sir; to the beſt of my Re- 
membrance it was in May. 

Sir B. Shower. What makes you think it was 
in May rather than April ? 

Capt. Porter. I have told you, Sir, becauſe both 
Meetings were before the Dog-Tavern Riot, the 
Tenth of June, and Mr Charnock was not there 
at that time; but he told me afterwards he had 
been in France, and there were eight or tea Days 
Difference between the two Meetings. 

Mr Art. Gen. My Lord, if they have done with 
him, I wou'd ask him one Queſtion, to ſettle 
this Matrer in point of Time. Capt. Porter, 
Was the King gone to Flanders when you had 
theſe Meetings ? 

Capt. Porter. The King was gone, Sir, before 
the firſt Meeting. 

Mr Att. Gen. The King did not go till ſeveral 
Days in May; was Mr Goodman there ? 

Capt. Porter. He was at the firſt Meeting, but 
can't tell whether he was at the Second or 
no. 

Mr Serj. Darnall. Pray what time was Mr 
Goodman there at the firſt Meeting? 

Capt. Porter. He came up after Dinner at the 
ſirſt Meeting. 

Mr Baker. Then call down Mr Goodman, who 
came in, and was ſwora. 

Mr Soll. Gen. Mr Goodman. Pray will you give 
my Lord and the Jury an Account what you know 
of an intended Invaſion upon this Kingdom; 

what were the Circumſtances of it, and who 
were concerned in it. 

Mr Goodman, My Lord about the Middle of 
May laſt, or thereabouts, Captain Porter ſent to 
me, and tole me there was a Meeting of ſome 

entlemen of our Acquaintance at the King's- 
Head in Leaden. Hall. ſtreet; and he deſired me 
that I wou'd be there, becauſe it was about Bu- 
lineſs: I told him I did not know whether I cou'd 
be there at Dinner; but however, I wou'd not 

fail of coming thither after Dianer ; and accord- 


ingly 1 came. When I came into the Houſe, 1 
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ſent up my Name to Capt. Porter, and he came 
down and brought me up Stairs, and there I 
ſaw my Lord Montgomery, my Lord of Aylesbury, 
Sir John Fenwick, Sir William Par lyns, Sir John 
Freind, Mr Charnock, and that Gentleman at the 
Bar, Mr Cook : When we were there, the Diſcourſe 
was, that we did think King James's coming 
was retarded, and we wou'd do any thing to fa- 
cilitate his Reſtoration. 

Cook, My Lord Chief Juſtice. 

L. C. J. Treby. What ſay you, Mr Cook, 

Cook, My Lord, If your Lorſhip pleaſes, I de- 
fire the Jury may not be talk'd to by any Body; 
Fo I underſtand there are ſome talking with the 

ury. on 

L. C. J. Treby. Fie upon it, we will lay any 
Body by the Heels that do ſo, they mult neither 
be diſturbed, nor inſtructed by any Body. 

Cook. My Lord, Iam informed there was ſome- 
body talking to them, and telling them this was 
the ſame Caſe with Sir John Freind. 

L. C. J Treby. Do you but ſhow us the Man, 
and we will find another Place for him; we will 
ſend him to the Goal, II aſſure you. 

Mr Burleigh. This Gentleman, my Lord, did 


hear ſuch a Diſcourſe to the Jury (pointing to 


a Gentleman there) who ſtood up. 

My Lord, I cannot poſitively ſwear to the 
Man, but 1 did hear ſome Diſcourſe that it was 
the ſame Evidence as in the former Trial. | 

C. J. Treby. If you can ſhow us who it was, 
we will take Care to puniſh him: I ſuppoſe he 
ſtands Corrected ; and if we knew who he was, 
he ſhou'd ſtand Committed. | 

Mr Art. Gen. Pray, Mr Goodman, begia again, 
and tell what paſs'd at that Meeting, becauſe the 
Jary were interrupted from hearing by People's 
buzzing about them. 

Mr Goodman. My Lord, When Captain Porter 
brought me up into the Room, I told you what 
Gentlemen 1 found there; after we were ſet 
down, there was a Conſultation, that confideri 
the French King's Wars retarded the Affair of 
ſending back King James, and the Means of re- 
ſtoring him to the Crown, it was fit we ſhou'd 
find out ſome Way or Method to facilitate his 
Reſtoration, and it was thought convenient to 
have a Meſſeager to ſend over to King James 
with Propoſals for that Purpoſe ; to this effect, 
as near as | remember, That if King James cou'd 
prevail with the French King to furniſh Ten 
Thouſand Men, whereof 8000 to be Foot, 1000 
Horſe, and 1000 Dragoons, we wou'd endeavour 
to meet him at the Head of as many Horſe as we 
cou'd raiſe, to ſuſtain thoſe Forces at their Land- 
ing: This was debated in order to come to a Re- 
ſolution; and much Difficulty there was how ma- 
ny the Number ſhould be; the Man pitched up- 
in to be ſent, was Mr Charnock; and after ſome 
Debate, how many Thouſand Horſe could be 
raiſed : Says Mr Charnock, don't let me go over 
upon a fooliſh Errand, but let me know what 1 
have to ſay exactly: Thereopon it was conclu- 
ded by all, that Two Thouſand Horſe ſhould be 
the Number we cou'd promiſe, and the King 
might depend upon them; and if we brought 


more, ſo much the better; and Sir John Feind 
ſaid, I believe he has ſo many Friends here, that 
if he came himſelf, he might be welcome; but 
that we did not think fit to truſt to; and no 
Body wou'd adviſe any ſuch thing ; when the Re- 
ſolution of the Thing and the Number was thus 

Cc fixed, 


fixed, Mr Charnock askd whether it were with all 


our Conſents ? and that he might aſſure the 


that this was ovr Reſolution thereupon ? 
We all roſe up, and ſaid to him, Tes, you may, 
yes, you may, every one particularly; and 1 re- 
member one Thing particularly concerning the 
Priſoner Mr Cook, That he kneel'd upon the 
Chair when he ſaid, Tes, you may; and his El- 
bows were upon the Table: This is all that J 
know of that Meeting- There was to be ano- 
ther Meeting, as Captain Porter told me; but 
I had Buſineſs in the City; but whatſoever he 
promiſed on my Behalf, as to the Quota of Men, 

wou'd be ſure to make it good; and I was not 
at the ſecond Meeting. | | 

Mr Att. Gen. Did you ſee Mr Charnock after- 
wards ? 

Mr Goodman. Yes, I did, when he came back ; 
and he told me the Thing was not accepted, for 
the French King cou'd not ſpare Men, and that 
he had been with the ſeveral Gentlemen to car- 
ry them the Complements that he had in Charge 
from King Fames, who returned them Thanks 
for their good Affection; and among the reſt, he 
did me the Honour to return me Thanks too. 

Sir B. Shower. Pray, Mr Goodman, let me ask 
you a Queſtion : When it was that you ſaw Mr 
Charnock after this ? | 

Mr Goodman. It was in Arundel-ſtreet, at his 
Lodgings. | | 

Sir B. Shower. But I ask you, Sir, when it 
was? Was it before or after the Tenth of 
June? | 

Mr Goodman. It was after the Tenth of June, 
Sir. 

Sir B. Shower. How long after, pray? 

Mr Goodman. I believe it was a Month after 
the Tenth of June. 

Sir B. Shower. Did you ſee him here in England 
before Mr Porter was diſcharged from the Riot, 
and came out of Newgate ? | 
Mr Goodman. | believe I did ſee him before 
Captain Porter was diſcharged, long. 

Mr Serj. Darnall. Who were the 
were preſent at that Meeting ? 

Mr Goodman. My Lord Montgomery, my Lord 
of Aylesbury, Sir John Fenwick, Sir John Freind, 
Sir William Parkyns, Mr Charnock, Captain Porter, 
and the Priſoner at the Barr, Mr Cook, 

Mr Serj. Darnall. Were you at Dinner with 
them, Sir? 

Mr Goodman. No, I came in after Dinner. 

Mr Serj. Darnall. Pray what Houſe was it, do 
you ſay, this Meeting was at? 

Mr Goodman. It was at the Kings-Head in 
Leaden- Hall-ſtreet. 

Sir B. Shower, Can 
Week it was? 

Mr Goodman. No, nor the Day of the Month. 

Sir B. Shower. Was you ever in the Company of 
theſe Gentlemen at any other time ? | 

Mr Goodman. No, this was the only time that 
I heard of this Couſultation ; I was not at the ſe- 
cond Meeting. 

Cook, If your Lordſhip pleaſes, may I ask Mr 
Goodman any Queſtions ? 

L. C. J. Treby. Yes, by all Means ask him what 
you will. 

Cook. Mr Goodman, You are upon your Oath: 
— did you ever hear me ſpeak ten Words in your 

e? Was you ever in my Company i H 
* 3 n my Company _ ouſe, 


King, 


Perſons that : 


you tell what Day of the 


Mr Goodman. Yes, Sir; I was in your Comp, BY 
at the Cock. in Bow-ſtreet, where you came in =, 
cidentally. | ; 

Cook. Did you ever hear me talk of the 00. 
vernment, or any Thing of that Nature ? 

Mr Goodman. What the Diſcourſe was of, I ca. 
not particularly ſay, but I am certain you y,, 
there: And as to the Conſultation that I noy 
ſpeak of, I remember very well you gave yo 
Conſent in that Manner as I have told the 
Court. | 

Mr Art. Gen. My Lord, we have done at the 
preſent. 

L. C. J. Treby. Then, Brother Darnall, what 
ſay you for the Priſoner ? 

Mr Serj. Darnall. May it pleaſe your Lordſhip 
and you Gentlemen of the jury: I am of Couz. 
ſel, in this Caſe, for the Priſoner at the Bar, M 
Cook, who ſtands Indicted of a very great Offence 
no leſs, Gentlemen, than High-Treaſoa ; and if 
he be Guilty, his Puniſhment will be as great: 
But becauſe the Puniſhment and the Offence are 
both very great, the Law requires exact poſitive 
Proof, and that by two credible Witneſſes. There 
have been two indeed that have been produced 
to you ; and if you believe both of them, after 
what we ſhall offer to you againſt them; and if 
what they ſwear be true, the Priſoner is guilty: 
But if we ſatisſie you that either of them is not 
to be credited, ſo that you do not believe both 
of them, he muſt be acquitted. 

There is no doubt, Gentlemen, but there haz 
been a Villainous Horrid Plot; there is no que- 
ſtion of it; and it was, as it has been opened, 


baſely to Aſſaſſinate one of the braveſt Mea li- 


ving 3 and to make the happieſt People in the 
World, if they know when they are ſo, the moſt 


miſerable People upon Earth, by bringing them 


under French Tyranny and Slavery. Many of the 
Traitors have been brought to juſt Puniſhment 
for this Treaſon ; nay, they have own'd the Fad 
at their Deaths, ſo that there is no queſtion of 
the Truth of it; and therefore, Geatlemen, 
every honeſt Man will endeavour to bring ſuch 
as are plainly guilty, of ſuch an abominable Con- 
ſpiracy, to juſt Puniſhment; but yet they will 
be as careful not to let an innocent Man ſuffer; 
that, Gentlemen, every honeſt Man will take 
care of, and eſpecially ſuch as are upon their 
Oaths: It concerns a Jury highly to be ſatisfied, 
that he is not innocent, whom they bring in 
guilty ; for it is better that Twenty guilty Men 
ſnou'd eſcape, than one innocent Man ſuffer. 

But, Gentlemen, if my Brief be true, we ſhall 
give you ſuch an Account of one of theſe Wit- 
neſſes; firſt, as to the Man himſelf; that he is 
not a Man to be credited as a Witneſs; and then 
beſides that, as to the Evidence he gives in this 
Caſe; (I ſay, if my Brief be true) it is falſe, 
and we ſhall prove it ſo; and when you have 
heard our Evidence, if you are ſatisfied that one 
of theſe Witneſſes is not to be credited, or 
that what he ſwears is not true, you are to acquit 
the Priſoner. 

Gentlemen, Here has been one Mr Goodman 
produced as a Witneſs, one that never was pro- 
duced before at the Trial of any of thoſe that 
have ſuffered, ſo that the Truth of their Guilt 
does not at all depend upon his Evidence, nor 
does it give any Credit to it. This is this Gentle- 
man's firſt Entry upon this Stage; and yet (it 
my Brief be true) this is not the firſt bloody 
or 


| he has acted; for we have a Re- 
or cruel Fark that * wm him, whereby it will 
cord of Conviction 48 at © 
car to you, that he was indicted (for Endea- 
4 to poiſon two Great Dukes) for giving 
forty Guinea's to an Italian Empirick, one Amydei, 
ad promiſing two Hundred Pounds more when 
= was effected, to poiſon the late Duke of Grafton, 
and the preſent Duke of Northumberland z and we 
ſhall ſhew you, that he was convicted of it, and 
fned a Thouſand Pound for the Offence ; which, 
conſidering the Meanneſs of his Circumſtances at 
that Time, was as much as Twenty thouſand 
Pounds; for he could as well have paid Twenty 
as One then; and it appears too, that Mr Goodman 
nay, it will not be denied by him himſelf) was in 
this horrid Plot; and he that wou'd be concern d 
to poiſon two Dukes in a Family, to which he had 
ſo many Obligations: 

Mr Goodman. My Lord, I deſire Leave to ſpeak 
to this Matter that the Serjeant mentions. | 

Mr Serj. Darnall. Pray, Sir, let me go on; you 
may talk anon; I have ſeen the Copy of the Re. 
cord of Conviction, and have it ready to pro- 

ce, 
war Att. Gen. Mr Goodman, be quiet, and ſtay till 
by and by; you will be defended, no Doubt on it; 
but in the mean Time let them go on, and don't 
interrupt them. 

Mr Serj. Darnall. I ſay, my Lord, he that wou'd 
be concern'd in ſo vile an Act, as a Contrivance 
to take away the Lives of two great Dukes, (who 
were, in effect, his young Maſters) that he ſhou'd 
go to poiſon them in a Family to which he had 
been ſo much obliged ; and then, he that wow'd 
be concerned in ſo horrid a Plot as this was, to 
deſtroy his Country, and take away the Life of 
the King; ſure it will be no difficult Thing to 
think that this Man will not ſtick at the little Pri- 
ſoner's Life at the Bar, eſpecially when he has fo 
great a Temptation to it, as to ſave his own Life 
by it. 

"But perhaps ſome of you may doubt whether 
it is to ſave his own Life or no: But I believe there 
are none of you would give any Credit to him, if 
you thought ſo : Therefore, to ſatisfy you of that 
Fact, we ſhall produce you Evidence of his own 
Opinioa of that Matter, beſide the General known 
Circumſtances he lay under; As, That he was 
long in Priſon before he charged the Priſoner with 
any Thing, and the Priſoner was at Liberty, went 
every Day abroad for a Week after Mr Char- 
nock's Tryal, and never abſconded one Minute, 
but lived publickly, openly and viſibly to all his 
Friends, and all Strangers: But beſides, Gentle- 
men, that Mr Goodman knew he muſt dye, and 
juſtly and deſervedly for this horrid Plot and 
Treaſon himſelf; and had no other Way left to 
ſave his Life, but to come in thus as an Evidence 
and Accuſer, which we think will ſhake his Cre- 
dit with you. | 

I ſay, beſides all this, (if my Brief be true) we 
ſhall prove that he has ſaid himſelf, T hat either 
he muſt hang Peter Cook, or he muſt be hang'd him- 
ſelf. Thus, Gentlemen, he ſwears to ſave his own 
Life, by taking away another's. 

This, Gentlemen, is as to the Man himſelf, that 
he is not to be credited. But now further, as to 
the Evidence that he has given; He tells you 
that he came into the Tavern in Leaden-Hall-ſtreet, 
and that there he found ſuch Company; he owns 
he came in after Dinner; and that the other Gen- 
tleman, Mr Porter, owns too; he ſays there were 
preſent at * my Lord Montgomery, my 

ol. IV. 
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Lord of Aylesbury, Mr Cook, and ſeveral other 
Gentlemen ; but (if my Brief be true) we ſhall 
prove by three Witneſles, that he was not there 
till they were gone; and that will make an End 
of all the Pretence of his Evidence. 

Mr Att. Gen. Nay, then we ſhall never have 
done. 

Mr Serj. Darnall. I'll aſſure you, Sir, | have the 
Names of three Witneſſes in my Brief, to prove 
that my Lord of Ailesbury, my Lord Montgomery, 
and Mr Cook, were gone before he came in, tho? 
if any, or either of them were gone, it deſtroys 
his Teſtimony ; and if we prove this to you, 1 
would be loth to be one of the Jury that ſhould 
take away the Priſcner's Life upon this Evidence ; 
no, if he were the vileſt Man alive, and much 
leſs the Life of the Priſoner at the Bar; for we 
ſhall prove (if my Brief be true) he is a Man of 
Morals, a Man of Virtue, one that has a great 
Love for his Country; and this we ſhall prove by 
Evidence undeniable, Perſons of Quality in their 
Country, ſuch as ſerve their Country in Parlia- 
ment, as their Repreſentatives; we ſhall ſhew ir 
by ſuch Evidence, that there will be no Room to 
doubt of it: He is a Man without any Stain or 
Blot upon him, *till this Accuſation; he is the 
eldeſt Son of his Father, and Heir to a great 
Eſtate; his Father is a great Officer, and a great 
Getter under this Government, and can it be ima- 
gin'd, or beliey'd, that ſuch a Man would be 
guilty of the worſt of Treaſons, to deſtroy the Re- 
ligion he profeſſes, to overturn the State, to ru- 
in his own Eſtate, himſelf and his Poſterity, 
which muſt be the Conſequence of it? Nay, if 
two good Witneſſes cond produc'd to teſtifie 
it, and if we had not had ſo much to take off 
the Credit of Goodman, I cou'd hardly believe it 
of any Man that was in his right Senſes; he muſt 
have been a Mad- man if he had done it, one that 
ſtood ſo well with the preſent Government, and 
of a Family never tainted with Diſloyalty. 

Certainly, Gentlemen, when we make out 
this to you againſt Mr Goodman, the Priſoner can 
be in no Danger of his Life, from Mr Goodman's 
Evidence, tho* he is an unfortunate Man to come 
under ſuch an Accuſation; but I cannot believe 
that any Jury, vpon ſuch a Man's Evidence, will 
brand an honeſt Family with the fouleſt, vileſt, 
blackeſt Treaſon that ever was hatch'd ; no, Gen- 
tlemen, you are Men of Ability and Underſtand- 
ing, and that is it we relie upon; we doubt not 
but that you will conſider the Evidence, and con- 
ſider your Oaths, and not let the Priſoner's 
Blood lie at your Doors; therefore we ſhall go 
on and call our Witneſſes to make out what I 
have open'd. 

Sir B. Shower. My Lord, we deſire to call our 
Witneſſes, and 1 ſhall reſerve my ſelf to make 
ſome Obſervations after we have given our Evi- 
dence : Mr Serj. has open'd as much as we can 
prove, and we will now produce our Evidence 
Firſt we will ſhew the Conviction of Goodman: 
Mr Burleigh, where is the Conviction ? 

Mr Burleigh. Hers it is, Sir. ; 

Sir B. Shower. Where had you it, Sir? 

Mr Burleigh. Out of the Treaſury at Weſtminſter. 

Sir B. Shower. Is it a true Copy, did you exa- 
mine it there? 

Mr Burleigh. Yes, it is a true Copy, I did exa- 
mine it with the Record. 

Sir B. Shower. Then read it, Mr Tanner, 

Cl. of Arr. Reads Michaelmas Term : Triceſimo 
ſecundo Caroli Set undi. | 
EE Cc2 L. C. J. 
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I. C. J. Treby. Read the Record in Erg!iſh to the 


a. of Arr. (Reads.) Be it remember'd, that Sir 
Robert Sawyer, Knight, Attorney-General of our 
Lord the King that now is, who for the ſame our 
Lord the King in this part ſueth, came here in 
the Court of our faid Lord the King, before the 
King himſelf at Weſtminſter, on Thurſday next 
after three Weeks of St. Michael, the ſame Term; 
and for the ſame our Lord the King, brought 
here into the Court of our ſaid Lord the King, 
before the ſaid King, then and there, a certain In- 
formation againſt Cardell Goodman, late of the 
Pariſh of St. Martin in the Fields, in the County 
of Middleſex, Gentleman, which Information fol- 
lows in theſe Words, Scilicet, Middleſex ſcilicet, 
Be it remember'd that Sir Robert Sawyer, Knight, 
Attorney-General of our ſaid Lord the King that 
now is, who for the ſame our Lord the King, in 
this Behalf ſueth, in his own proper Perſon came 
here into the Court of our ſaid Lord the King, 
before the King himſelf at Weſtminſter, on Thurſ- 
day next after three Weeks of St. Michael that 
ſame Term, and for the ſame our Lord the King, 
gives the Court here to underſtand and be in- 
form'd, That Cardel! Goodman, late of the Pariſh 


of St. Martin in the Fields, in the County of Mid. 
Aleſes, Gentleman, being a Perſon of a wicked 


Mind, and of an ungodly and deviliſh Diſpoſition, 
and Converſation, and contriving, practiſing, and 
falſely, maliciouſly and deviliſhly intending Death, 
and Poiſoning and final Deſtruction unto the 
Right Noble Henry, Duke of Grafton, and George, 
Duke of Northumberland, and that the aforeſaid 
Cardell Goodman, his moſt wicked, moſt impious, 
and deviliſh Intentions, Contrivances and Practi- 
ces aforeſaid, to fulfil, perfect, and bring to Ef- 
fe, the Thirtieth Day of September, in the fix 
and Thirtieth Year of the Reign of our Lord 
Charles the Second, now King of England, &c. 
and diverſe other Days, and Times, as well be- 
fore as after, at the Pariſh of St. Martin in the 
Fields, in the County of Middleſex, with Force 
and Arms, &c. falſely, unlawfully, unjuſtly, 
wickedly, and deviliſhly, by unlawful Ways and 
Means, did ſolicite, perſwade, and endeavour to 
procure one Alexander Amydei, to prepare and 
procure two Flasks of Florence Wine, to be mix'd 
with deadly Poiſon, for the Poiſoning of the afore- 
ſaid Right Noble Henry, Duke of Grafton, and 
George, Duke of Northumberland, and his moſt 
wicked, moſt impions, and deviliſh Contrivances, 
Practices and Intentions aforeſaid, to fulfil, per- 
fect, and the more to bring to Effect, the afore- 
ſaid Cardell Goodman, the Day and Year above- 
faid, at the Pariſh aforeſaid, in the County afore- 
faid, falſely, unlawfully, unjuſtly, maliciouſly and 
deviliſhly, did promiſe and agree, to give unto 
the aforeſaid Alexander Amydei, forty Pieces of 
Guinea-Gold , of the Value of forty Pound, 
of lawful Money of England, if he the {aid Aleæ- 
ander Amydei wou'd prepare, procure and provide, 
two Flasks of Florence Wine, to be mix'd with 
deadly Poiſon, for the Poiſoning of the aforeſaid 
Right Noble Henry, Duke of Grafton, and George, 
Duke of Northumberland; and if the aforeſaid Poi- 
ſon with the Wine aforeſaid to be mix'd, ſhou'd 
effect the Death of the aforeſaid Henry, Duke of 
Grafton, and George, Duke of Northumberland; 
chat then he the ſaid Cardel Goodman, wou'd give 
unto the ſaid Alexander Amydei, the Sum of one 


Hundred Pounds, and that beyond Sea he wou'd 
maintain the ſaid Alexander all the Days of him 


1 
8 Will. 3. 
the ſaid Alexander, to the evil and moſt perni. 
cious Example of all others in the like Caſe of. 


fending, and againſt the Peace of our ſaid Lord 
the King that now is, his Crown and Dignity 


Cc. Then here is Proceſs pray'd by the 
Attorney General againſt Mr Goodman, who comes, 
and by his Attorney pleads not Guilty, and here 
is Iſſue joyn'd. | | 

Sir B. Shower. Well, ſee for the Verdict. 

Cl. of Arr. There was a Tryal at Niſi Prins. 
and the Jury find that the ſaid Curdell Goodman is 
guilty of the Premiſſes in the Information ſpeci. 
fy'd as by the Information is ſuppoſed againſt 
him. | | 

vir B. Shower. Now read the judgment. 

Cl. of Arr. Thereupon it is conſider'd, that the 
ſaid Cardell Gooaman do pay to the King, the Sum 
of One Thouſand Pounds, for his Fine, imposd 
upon him for the Occaſion aforeſaid, and that the 
aforeſaid Cardell Goodman be committed to the 
Marſhalſea of this Court, in Execution for his Fine 
aforeſaid, that he be ſafely kept there, till he pay 
his Fine aforeſaid ; and before that the ſaid Car. 
dell Goodman is deliver'd out of the Priſon afore. 
faid, he ſhall give Security to behave himſelf well, 
during his Life, and alſo ſhall give Security for 
the Peace to be kept towards the ſaid Lord the 
King, and all his People, and particularly to- 
wards the Right Noble Henry, Duke of Grafton, 
and George, Duke of Northumberland. 

Mr Serj. Darnall. So, you hear the Record of 
the Information, Conviction and judgment, for a 
very horrid, abominable Crime. 

Mr Att. Gen. But I deſire they may now go on, 
and read the whole of the Record. ; 

Cl. of Arr. Reads. And afterwards, to wit, 
on Friday next after eight Days of St. Hilary, in 
the thirty ſixth, and thirty ſeventh Years of the 
Reign of our ſaid Lord the King that now is, be- 
fore our ſaid Lord the King at Weſtminſter came 
the aforeſaid Sir Robert Sawyer, Knight, Attorney- 
General of our ſaid Lord the King that now is, 
and acknowledged that the ſaid Cardell Goodman 
has ſatisfy'd to our ſaid Lord the King that now 
is, of the Judgment aforeſaid againſt him, in Form 
aforeſaid given, therefore the ſaid Cardel! Goods 
man is thereof acquitted ; And ſo forth. 

Mr Serj. Darnall. Call Mr Charles Edwards, Wil 
liam Cock, Chriſtopher Crawford, Mary Crawford, 
and Mr Huntley. 


Edwards appear'd upon 4 Habeas Corpus, di- 


rected to the Keeper of Newgate, where he 
was a Priſoner. 


Mr Baker. Where is the Warrant- of his Com- 
mitment? What is he committed for? 
Tokefeild, He is committed for Suſpicion of 
Treaſon, and treaſonahle Practices. 
: Mr Baker. Is he not committed for High-Trez- 
on ? 
Tokefeild. No, Sir, he is not. ; 
Mr Serj. Darnall. What Diſcourſe had you with 
Mr Goodman, concerning the Priſoner at the Bar, 
what did you hear him ſay ? . 
Mr Baker. He is not ſworn yet, it ſeems this 
Gentleman was Dundee's Chaplain in Scotland. 
Mr Att. Gen. If he be not ſworn, he can give 
no Evidence. 
Mr Serj. Darnall. My Lord, we defire he may 


be ſworn. | 
L. C. J. Treby, Swear him, (Which was done.) 
Mr Serj. Darnak 
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Mr Serj. Darnall. Pray Sir, will you tell the 


| id the jury, what you know of any Dif- 
— of Mr a concerning the Priſoner 
at the Bar. LE 
Edwards. My Lord, I deſire to know, being 1g- 
norant of the Law, whether | am brought here by 
the common Courſe of Juſtice or not ? 
Mr Serjeant Darnall. Sir, we have Subpœna'd 
ou for the Priſoner at the Bar, togive Evidence 


of the Truth of your Knowledge here upon 
_ Oath 


1. C. J. Treby. Would you have us tell you how 
you came here? We ſuppoſe you came by due 
Proceſs of Law, as a Witneſs. 

Edwards. Then, my Lord, I deſire to ſpeak but 
one Word; that tis a ſtrange Thing to me to con- 
ſider, how Words ſhould be carried away that 
were privately ſpoken ; as if it were to expoſe 
me to the Reproaches of all my Friends; it is a 
Thing that I did never expect to hear of again: 
However, ſeeing I am called here, and obliged 
upon my Oath to declare what 1 know, I, by 


God's Grace will, to the uttermoſt of my Power, 


tell what has paſs'd in this Matter. 

L. C. J. Treby. Don't make any Apology for tel- 
ling the Truth: You are obliged by your Oath 
to do it, and the Court expects it from you. 


Edwards. Among other Diſcourſes that paſs'd 


betwixt Mr Goodman and me, I ask'd him when 
Mr Cook was to be arraigned, and when he was to 
be tryed : Says he, he is to be arraigned upon Mon- 
day, and he is to be tryed upon Thurſday, I ask'd 
him whether it was for the Aſlaſſination-Plot, and 
he told me no. For what then? Said 1: As being 
concerned in ſending Mr Charnock, into Fance? 
Who are the Evidences againſt him, ſaid 1? Said 
he, Captain Porter and my Self. Said I, I believe 
two Witneſſes will be found Good, or by Way of 
Demonſtration in Law; and I pity the poor 
Gentleman's Caſe, Says he, he ſwore againſt me. 
How comes it then, ſaid I, that he is not come 
off, and has not a Pardon, and would diyulge no 
Body elſe ? 

L. 9 J. Treby. Who had not a Pardon do you 
mean ? 

Edwards. Mr Cook. I ask'd how he had not a 
Pardon ? Says he, he would give an Account of 
no Body elſe but me, and that was the Reaſon he 


had no Pardon. Said I to him, Who are the Eviden- 


ces againſt him? Says he, Captain Porter and my 
Self. And after this, ſays he, he or I muſt periſh ; or, 
he or I muſt ſuffer ; I believe the Word was ſuffer : 
But, ſays he, 'tis a fooliſh Thing to be hang'd. 
All that's ſaid of a Man that is hang'd, is, That 
he hang'd handſomely, or he dy'd bravely. That's 
all the Diſcourſe that | can remember. 

Mr Serjeant Darnal. He ſaid it was a fooliſh 
Thing to be hang'd; and Mr Goodman, it ſeems, 
had no Mind to be hang'd ; and I believe ſo too: 
= he muſt not hang my Client, to ſave his own 

Ife. 

Edwards. Now, by the ſame Oath that I have 
worn, I knew nothing of being brought hither, 
ull my Words were carry'd away privately from 
me, and has heen conſulted of, and returned to me 
back again; and I was far from ſuborning or car- 
y ing away a Diſcourſe privately to make any 
Advantage of it. 

Mr Serjeant Darnall. Now we will call Crawford, 
and Huntley, and Cock. 

Mr Att. Cen. ] deſire that Gentleman that was 


laſt examin'd, may not go away. 


Cook, 197 
[Craw/ord, Huntley, and Cock were Sworn.] 

Sir B. Shower. Set up Mr Crawford (which was 
done). Pray, Sir, will you recolle& your ſelf; Do 
you remember when my Lord of 1 
Captain Porter din'd at the King's Head. 

Crawford. Ves: It was about a Twelve month 
ago. | | | 

Mr Serjeant Darnall. What Company was 
there? | 

Crawford. My Lord of Aylesbury, Sir John Freind, 
Sir John Fenwick, Sir William Parkyns, Captain Por- 
ter, and Two or Three more, I did not know 
their Names. 

Sir B. Shower. How many were there that din'd 
there ? 

_ Crawford. I think about Eight in all. 

Sir B. Shower, Was the Room ſhut while they 
were there, or did the Servants and Drawers go 
up and down commonly ? 

wr Yes they did go up and down com- 
morly. 

Sir B. Shower, After Dinner, did any Body come 
to them while they were there ? 

Crawford. No, not during my Lord of Ayles- 
bury's Stay, and my Lord Montgomery went away 
with him ? 

Sir B. Shower. About what Time did my Lord 
of Aylesbury go away ? 

Crawford. I think it was about Four a-Clock. 

Sir B. Shower. How can you tell it ? 

Crawford. I did attend upon them the moſt Part 
of the Time. 

Sir B. Shower. Did you ſee him go away ? 

Crawford. Yes, | did. 

Sir B. Shower. Was that Gentleman, Mr Good- 
man, there, when they went away ? 

Crawford. I did not ſee him there, to my Re- 
membrance: No Body came in there before they 
went away, ſaving their own Servants. 

Mr Serj. Darnal. Do you know Mr Cook, the 
Priſoner at the Bar ? Was he one of the Gentle- 
men that were at your Houſe? 

Crawford. Ves: I did not well remember or re- 
collect, till I ſaw him on Saturday laſt. 

Mr Att. Gen. Was he one that went away ? 

Crawford. I do not remember truly, Sir. 

Mr Att. Gen, Pray, how long was it after Din- 
ner that they went away ? 

Crawford. | think it was not an Hour. | 

Mr Att. Gen. Was you there all the Time, from 
the Time of the Dinner? 

Crawford. No, not all the while I was not in the 
Room, but going to and fro. 

Mr Serj. Darnal. You ſay Mr Goodman did not 
come up till after they were gone ? 

Crawford. No, I did not ſee him. 

Mr Att. Gen. Did you ſee him at all? 

Crawford. No, I did not ſee him at all. 

Mr Att. Gen. Juſt now it was ſaid he did not 
come till they were gone, and now it ſeems he did 
not ſee him at all. | 

— I do not know that he was there at 
all. | 
L. C. J. Treby. But, Brother Darnal, you open'd 
it, that Mr Goodman came after my Lord of Ayles- 
bury was gone, and now you will prove it that he 
came not at all. 

Sir B. Shower. My Lord, we do not pretend to 
falſify his Evidence for any Thing more than is 
material for the Priſoner : We fay Mr Goodman 
was not in the Room where they din'd _ — 

erſons 
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Perſons went away; if in any Particular we diſ- 
prove him, it is ſufficient for us: If we can ſhew 
that he was not there till three of thoſe that he 
has nam'd were gone away, that anſwers our End. 
We are not concerned if he came at four, five, or 
fix a · Clock, and diſcours'd with Cbarrock till twelve 
a-Clock at Night. 

Mr Att. Gen. Pray reſerve your Remarks, but 
only obſerve now what he ſays, that Mr Goodman 
came not at all thither, and that is more than you 
pretended to open. 

Mr Cinyers. How many were there that were 
there at Dinner? 

Crawford. About Eight. 

Mr Conyers. How many do you name that you 
know ? 

Crawford. My Lord of Aylesbury, Sir Fohn Friend, 
Sir John Fenwick. Sir William Parkyns, and Captain 
Porter, there were ſeveral others; two or three 
more, but I did not know their Names. : 

Mr Conyers. Did you ſee Mr Goodman come in at 
any Part of the Day afterwards ? 

Crawford. I do not know that Mr Goodman. 

Mr Cowper. Mr Crawford, you ſay, that for an 
Hour after Dinner you were ſometimes ia the 
Room and ſometimes out; when you were out of 


the Room, were you always in the Paſſage up to 


the Room ? 
Crawford. No, I was not. ; 
Mr Cowper. Cou'd any Man come in or out with- 


out your ſeeing ? 


Crawford. I ſhould have known him above Stairs 


when I came in again. 


Mr Cowper. Why, you ſay, there were two or 
three above that you did not know. 

Crawford, I knew them by Sight, if not their 
Names. 
Mx Cmper. Were you always in Sight then? 

. Crawford. No, Sir, I tell you 1 was up and 

down. 

Sir B. Shower. Was there any Body came in be- 
fore my Lord of Aylesbury went out, that is, any 


Body beſides thoſe that din'd there ? 


Crawford. No. 

Sir B. Shower. My Lord, we are not contending 
now about a Man's coming up without his Know- 
ledge ; but whether any ſuch Man as Mr Goodman 
came up and ſtay'd there, during the Conſulta- 
tion, and we inſiſt upon it ; there was no Body 
there till my Lord of Aylesbury, my Lord Mont- 
gomery, and Mr Cook were gone, but thoſe that 
din'd there : Now I would ask a Queſtion again 
of him, Was there any Body but who din'd there, 
till my Lord of Aylesbury went away ? 

Crawford. No, there was not. 

Mr Att. Gen. Why do you ſay ſo? How do you 
know that ? 

Crewford. 1 did not ſee any Body. | 

Mr Soll. Gen. Did you attend upon other Rooms, 
as well as that, at the ſame Time ? | 

Crawford. Yes, I did. 

Mr Soll. Gen. Then how is it poſſible that he can 
ſwear that Mr Goodman was not there? 

Sir B. Shower. Do you remember when my Lord 
of Aylesbury and they went away? 

Crawford. It was about Four a Clock. 

Sir B. Shower, Were you there in the Room when 
they went away ? 

Crawford. | went out with my Lord to the 
Coach. 

Sir B. Shower. Did you ſee him come down Stairs; 
or did you go up Stairs then? | 

* I went up Stairs when the Coach was 
called. ET 


8 Will. 2 
Sir B. Shower, Was then any Body there but ſuch 
as din'd there ? 


Crawford. | did not ſee any Body there but thog. 
that din'd there. 


Mr Comper. But, my Lord, he does not know al 


that din'd there neither. | 

I. C. J. Treby. Mr Crawford, you ſay my Lord 
of Aylesbury and others went away about Four , 
Clock : Pray -how long did the Reſt of the Con. 
pany ſtay there ? 

Crawford. I cannot remember. They ſtay'd there 
pretty late: It is a pretty While ago. 

L. C. J. Treby. About what Hour did they 

art? ; 

f Crawford. I cannot remember what Time the 
Reſt went away: Our Houſe is fuller at Night 
than at Noon; and I waited upon other Compz. 
nies. It was pretty late before they went away 
that I am ſure. . 

L. C. J. Treby. But he cannot remember whether 
it were Five, or Six, or Twelve, that they went 
away, only he can remember the Hour of Four, 
that my Lord of Aylesbury and they went away, 

Mr J. Rokeby. Was it Light, or was it Dark 
when they went away ? 

Crawford. It was Dark. 


L. C. J. Treby. Did you attend the Company af. 


ter my Lord of Aylesbury was gone? 

Crawſord. I went up and down into that Com- 
pany as I did into others. 

L. C. J. Treby. Was you there ſeveral Times af. 
ter my Lord of Aylesbury was gone? 
Crawford. Yes, | was there once or twice after 
my Lord of Ayleshwy was gone, I am ſure. 

L. C. J. Treby. And did you never ſee Mr God. 
man there ? | 

Crawford. No, I never ſaw Mr Goodman in my 
Life, before I ſaw him on Saturday laſt. 

Sir B. Shower, Which is Mr Huntley ? 

Huntley, Here Jam, Sir. | 

Sir B. Shower. Pray recolle& your ſelf, and tell 
my Lord and the Jury what you remember of any 
Company that were with Mr Porter, at the King's 
Head, and who din'd there. | 

Huntley. My Lord of Aylesbury, my Lord Momnt- 
gomery, Sir John Fenwick, Sir William Parkyns, Sit 
John Freind, Mr Porter and Mr Charnock, 

Sir B. Shower. That was the Company, you ſay, 
that din'd there: Did Mr Goodman dine there? 

Huntley. No, Mr Goodman did not dine there. 

Sir B. Shower. Pray, Sir, recolle& your ſelf: 
When did any of this Company part, or go 
away ? 

Huntley. My Lord of Aylesbury and my Lord 
Montgomery went away about Four a Clock. 

Sir B. Shower. Sir, how do you know that ? 

Huntley, | went down Stairs after them; I was 
above Stairs when they parted from the Reſt of 
the Company. 

Mr Serj. Darnal. Pray mind, Sir: Was Mr Good: 
man there at that Time before they went away? 

Huntley. No, he was not. 
Sir B. Shower. Are you ſure of that, upon the 
Oath you have taken? 

Huntley. Yes, I take it upon my Oath, he w# 
not there. N 
* B. Shower. Did you attend them at Din- 

ner? . 
Huntley. Ves, I did attend them at Dinner. 
Sir B. Shower. Did you attend them all the Whit 
they were there? 
Huntley. I was call'd frequently, and was u 
and out of the Room very much after Dinner. 


Sir B 
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ok o you think if a freſh Man bad 
81 Do you think if a freſh Man ha 
- in —_ Reb a you ſhould not have known 
bias 7. -- : 
«tley. Ves, I ſhould have known him. 
—— ys Pray, Friend, let me ask you one 


| Gen. 
4 Was Mr Goodman there at all that 


? | R 
gy =» That I don't know; I did not ſee him 


Il. 
- Mr Sell. Gen. Did you attend upon any other 


ms that Day ? 
gy No, I attended only upon that Com- 


PM Soll. Gen. Were you in the Room all the 

Time ? 
Huntley. No, 
Mr Soll. Gen. 


I went up and down. 
What Time did the laſt of the 


Company go away ? 


Huntley. It was about Darkiſn; it was pretty 
late to the beſt of my remembrance. 

Mr Att. Gen. Pray, did any Body come to thoſe 
Gentlemen after Dinner ? 

untley. No, Sir. 
— p< Gen. Did you ever ſee Goodman before 
now ? : ; 

Huntley. Never in my Life, to my Know- 

1 
8 J. Rokeby. Did all the Company, but my 
Lord of Aylesbury, and my Lord Montgomery, ſtay 
till it was Duskiſh ? 

Huntley. That I don't know. 

Mr J. Rokeby. Did you know all the Company 
that was that Day at Dinner? 

Huntley. I knew all but One. 

Mr J. Rokeby. And who was that? 

Huntley. That was Mr Charnock. 

Mr J. Rokeby. And yet you can't tell whether 
there was any Body elſe that you did not know, 
how then can you tell that Goodman was not 

ere ? 

— B. Shower. He did not know him at that 
Time, but he might remember him afterwards. 

Mr Conyers. Did not the ſame Company uſe to 
meet at other Times, at your Houſe ? 

Huntley. Not to my Remembrance. 

Mr Conyers. How then came you, if they never 


* had us'd to meet there, to know all theſe People's 


Names? | 

Huntley. 1 have ſeen Sir John Freind there, and 
Sir William Parkyns. 

Mr Conyers. Was Sir John Freind there, or no ? 

Huntley. Yes, he was. 

Mr Conyers. My Lord, he was the only Man that 
was not nam'd before: You did not name Sir John 
Feind before, as I heard: But pray, did you ever 
ſee Mr Charnock there, but at that Time? 

Huntley. No, I did not. : 

Mr Conyers. How came you to know it was 
Mr Charnock ? 

Huntley. 1 knew very few of them before that 
Time; and 1 ask'd their Servants the Names of 


all thoſe Perſons that were there? 


Mr Conyers. Did you know Mr Porter, pray ? 

Huntley. Not before that Time: I did ſee Mr 
Porter, and I knew him again when I ſaw him, his 
Black told me his Name that Day. 

Sir B. Shower. You, Huntley, I would ask you 


. m. Queſtion more; Was the Door ſhut, or 
© n0 ? 


Huntley. No, it was not. 
Sir B. Shower. Did the Servants go up and down 


as they us d to do? 


Huntley, Yes, Sir. 


Peter Cook. 


's wr 

„ 
Mx Att. Gen. Sir Bartholomew would make it that 
there was no Conſultation at all. 

Sir B. Shower, They were very mad Folks if they 

would conſult at that Rate with the Door open. 

Pray call Mr William Cock, (who was ſworn.) 

f 1 Att. Gen. Sir John Freind has own'd it, that's 
ead. 

Sir B. Shower. Sir John Freind's Confeſſion is no- 
thing to the Priſoner. | 

Mr Arr. Gen. Mr Serjeant Darnall did open, that 
the Confeſſion of thoſe that dy'd, was an unde- 
niable Proof of the Conſpiracy : But go on with 
your Evidence. 

Mr Serjeant Darnall. Pray, Mr Cock, will you re- 
colle& your ſelf, about the Time when Captain 
Porter, and ſome other Gentlemen, din'd at your 
Houſe. 

W. Cock. Yes, very well. 

Mr Serjeant Darnall. Pray, Sir, can you tell who 
din'd there at that Time ? 

V. Cock. There were my Lord of Aylechury, my 
Lord Montgomery, Sir William Parkyns, Sir John 
Fenwick, Sir John Freind, Mr Charnock, Captain Por- 
ter, and Mr Cook. 

Mr ]. Rokeby. Was that all the Company ? 

VV. Cock. Yes, it was. 


Mr J. Rokeby. One of them ſaid there were 


Eight. Fj 
0 C. J. Treby. And he has nam'd Eight, Bro- 
ther. 


Mr Serjeant Darnall. Can you remember when 
any of the Company went away, and who weat 
away firſt ? | 

Cock, My Lord of Aylesbury and my Lord Mont- 
gomery went away in a Hackney- Coach; and their 
Servants were frequently in the Room, and wait- 
ed afterwards in another Room, after that t 
had waited at Table at Dinner; and tho' the Door 
was ſhut, as it uſed to be when any Company is 
there, yet no Body was forbid to come there at 
Mr Att. Gen. Do 
man came there ? 

Cock. I never ſaw Mr Goodman in my Life before 
to Day. 


you remember when Mr Good- 


Mr Serjeant Darnall. Did any Body come to this 


Company before my Lord of Aylezbary went away 
that did not Dine there? 

Cock. I did not ſee any Body there at all: And 
my Lord of Aylesbury was about buying a Hogſhead 
of White-wine, but we could not agree about the 
Price: And when my Lord of Aylesbury went 
away, I went down with my Lord, and waited 
upon him to the Coach; and I told my Lord, I 
hoped he would buy the Wine ſtill. But he an- 
ſwered, he could not tell whether he ſhould or 
no. 

Mr Serjeant Darnall. Who elſe went with my 
Lord of Aylesbury ? | 

Cock. My Lord Montgomery. I don't remember 
any Body elſe. 


Mr J. Rokeby. Did all the Reſt of the Company 


go away at once? 
Cock, Truly, my Lord, I can't ſay they did. 


Mr J. Rokeby. By what Time did the Reſt go | 


away ? 

Cock. I believe it might be Eight or Nine a 
Clock. | 

Mr Serjeant Darnall. You ſaw my Lord of Ajles- 


bury when he parted: Was Mr Goodman there 
then ? 


Cock. I did not ſee him. 
rb Ert Did Mr Cook ſay till the lat? | 
5 Cocke 


» 
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Cock. That 1 can't tell truly. | 

Mr B. Powis. 1 find they all Swear to Four a 
Clock of my Lord Aylesbury's going, and go no 
further. | 

Mr Att. Gen. Pray, Sir, let me ask you a Que- 
ſtion or two: Did you eyer ſee Mr Goodman before 
now? : 

Cock. No, 1 do not remember I did. 

Mr Att. Gen. When you went into the Room 
after Dinner, did you look about the Room to 
ſee whether there were any new Company ? 

Ceck. I did look about the Room ſeveral times, 
and ſo did my Servants, to fee if there were any 
Thing wanting. 

Mr Att. Gen. Can you take it upon Jof Oath, 
that he was not there whilſt my Lord of Ayles- 
bury ſtay' d? 

Cock. 1 do: And can take it upon my Oath, he 
was not. | Ws 

Mr Art. Gen. Then if you can, pray diſtinguiſh 
the Time when he came in. 1. 

Cock. I do not remember that ever I ſaw him in 
my Life before to Day. : 

Mr Att. Gen. Why are you not as poſitive that 
he was not there at all, as that he was not there 
before my Lard of Aylesbury went away? 

Cock. He might come in, and I not ſee him. 

Mr Att. Gen. Might he not as well come in be- 
fore — went away, as after, to come ia and you 
not ſee him? 

Cock, No, I do not think he cou'd, 

Mr Att. Gen. Why do you think ſo? 

Cc l. Becauſe the Servants were all about, and 
they did not go to Dinner till Two a Clock: And 
I believe thoſe Gentlemen that I named, came in 
a Quarter of an Hour's Time to Dinner. 

Mr Att. Cen. We do not ſay he came there be- 
fore Dinner: But could he not come in after Din- 
ner, before my Lord of Aylesbury and my Lord 
— mery went away, without your ſeeing 

Gck, Yes, Sir. 

Sir B. Shower. Then heark ye, Sir, I wou'd ask 
you one Queſtion: Did you ſee him, upon your 
Oath, or not ? 

Cock. No, I did not. 

Sir B. Shower. Might not Mr Goodman come in 
to them without your ſeeing him? 

8 It is poſſible; but 1 don't think it was 


Mr ]. Rokeby. How then can you be poſitive that 
he was not there till my Lord of Aylesbury 
went? | 
Mr Soll. Gen. You ſay you may be poſitive he 
was not there before my Lord of Aylesbury went: 
Can you be as poſitive now, that he was not there 
before Mr Cook went? 

Cock, 1 do not know when Mr Cook, went, 


Mr Soll. Gen. How can you be then poſitive he 


was not there before my Lord of Aylechury 
went ? | | 

Cock. There were no more. than what dined 
there when my Lord of Aylesbiny went away. 


Mr Conyers. Pray, Sir, let me ask you a Que- 


ſtion: Were you in the Room at any Time after 
Dinner? | 

Cock. Yes, I was Sir. | 

Mr Conyers, Pray, Sir, How many Times after 
Dinner, were you there? a 

Cock. I believe half a dozen Times. 

Mr Sell. Gen. And yet you do confeſs that Mr 
Goodman might come in after Dinner before my 


Lord of Aylesbury went, and you not ſee him? 


The Tryal of 


Sir B. Sower. Ay, but he could not ſtay there 
without his ſecing him, if he was fo often in the 
Room: You don't take Mr Ceck's Evidence right 

Mr Arr. Gen. You named eight Perſons that 
dined at your Houſe : Did you know them a 
perſonally before that Day ? 8 

Cock. Yes, my Lord, the moſt of them 2 
leaſt. 

Mr Ait. Cen. Did they uſe to meet at yoy, 
Houſe ? 

Cock, Commonly Sir John Freind did once + 
Week. Mr Chiarnock | knew when | was a Drawer 
and ſo I did Sir William Parkyns The Reſt I kney 
by hearing their Names. 

Mr Arr. Gen. Did you know them before thy 
Day, Sir, I ask you? | 

Cock. I had ſeen Captain Porter ſeveral Times 
before that Day; but I cannot ſay at my own 
Houſe. 

Sir B. Shower. Do you remember the Treaty 
about the Hogſhead of White- wine ? 

Cock. Yes, Sir, very well. 

Sir B. Shower. Were you by when my Lord of 
Aylesbury went away, and ſpoke with him about 
it? 


Cock. Yes, I was; and told him, 1 hoped he 


would buy the Wine ſtill. 


Sir B. Shower. Can you be poſitive that any Bo. 
dy was there before my Lord of Alesbury went 
away, that could ſtay there any Time, and did 
not Dine there? | 

Cock. I believe not, Sir; for I came in half: 
dozen Times after Dinner, and 1 believe if I had 
heard Mr Goodman's Name, or ſeen him there, | 
ſhould have remembred it; but I did not ſee a0 
Body but thoſe that dined there. 

Mr Comper. Where was you when my Lord of 
Ayleshury went away? Where did you meet hin 
going away ? 

Ceck. Upon the Stairs: Seeing my Lord of le- 
bury and my Lord Afontgemery coming down,! 
met them. YL 

Mr Comper. Where did you meet them? At the 
Middle, or the Top of the Stairs ? 

Cock. My Lord of Aylechury was at the Top of 
the Stairs. 

Mr Comper. Did you meet him juſt coming ont 
of the Room ? 

Cock. Yes, Sir, 1 ſaw the Coach that was calicd 
for my Lord; and ſo 1 went up Stairs, and met 
my Lord at the Top of the Stairs coming Jown. 

Mr Soll. Gen. Now how can you be poſitive who 
was in the Room when he came out of the 
Room ? 

Cock. I went up into the Room after my Lord 
of Aylesbury went away. 

Mr Sol. Gen. How long after my Lord of Sher 
bury, went away ? | 

Cock. It was preſently after. 

Mr Soll. Gen. How long before my Lord of Ahle. 
bury went away, had you been in the Room? 

Cock. I had been there juſt before. 

Mr Serjeant Darnall. Call Thomas Peachy, ( 

ear d and was Sworn, )- | 

Sir B. Shower, My Lord, we ſhall prove that 
after the Plot broke out, and after Mr Porte 


had made his Diſcovery, there was no. Diſturb- 


ance of Mr Cook till a good While after Charnec#' 
Tryal; and Mr Cook was ſo far from being ſenli- 


ble, or conſcious of any Guilt, that he never ah. 


ſconded, but continued for three Weeks in hi 
Father's Houſe, where he was taken by a Meſſes- 
ger. Pray Mr Peachy will you tell. my Lord, ” 

the 
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the jury, where Mr Cook was taken, and when, 


| and by whom ? 


He was taken at his Father's Houſe by 
4 2 about Seven à Clock in the Morning. 


Sir B. Shower. What Day of the Week was it 


s taken? 3 
„ Upon a Sunday Morning, in his own 
Room, in his Father's Kouſe, at Seven a Clock in 


2 the Morning. 


Sir B. Shower. Did People come to him as they 
uſed to do? 

Peachy. Ves; and he went frequently abroad as 
he uſed to do, and did never abſcond from his 


Father's Houſe. : 

Mr Serjeant Darnall. Pray Swear Mr Treganna. 
(which was done.) | 

Sir B. Shower. Mr Treganna, pray do you remem- 
her how long after the Plot broke out did you ſee 
Mr Cook? : h 

Treganna. After Mr Charnock 8 Tryal, a Week, 
he was at my Chamber ; after the Plot broke our, 
he was concerned in a Tryal at Wincheſter Aſſizes, 
upon an Iſſue out of Chancery, Mr Nicholls was the 
Clerk in Court, and went down to manage it at 
the Aſſizes; and Mr Cook came to me a Day or 
two after Wincheſter Afſizes was over, and ask d 
me if 1 had any News from the Aſſizes? This was 
long after the Plot broke out: And I remember 
particularly, that I ſaw him twice after the Plot 
vas diſcovered, at my Chamber. 

Sir B. Shower. Swear Mr Nicholls, (which was done.) 

Sir, Pray will you tell my Lord and the Jury 
what you know of Mr Cook's appearing abroad 
after the Plot was diſcovered ? 

Mr Nicholls. J was ſent down to the Tryal : I 
was preſent, and did attend at two Tryals indeed, 
and I ſuppoſe Mr Baron Powis may remember that 
I attended at two Tryals at Wincheſter Aſſizes. 

Mr B. Powis. Poſſibly you might, Sir: I can't 
tell all the Attendance at the Aſſizes. 

Mr Nicholls. And after my return from Win- 
cheſter Aſſizes, Mr Cook was with me ſeveral Days, 
both at my Office and Chamber, and at his Fa- 
thers Office: And I remember particularly, that 
he threatned me that I was in Trouble when ! 
was at Wincheſter, and therefore I remember it 
very well. | 

Sir B. Shower. Mr Nicholls, you know Mr Cook 
very well; pray what are his, Morals? 

Mr Nicholls, Upon Occaſion of the Cauſe in 
Chancery that went to Tryal, I have had the 
Knowledge of Mr Cook, five or ſix Years; I always 
believed him to be as temperate a Man as ever ! 
met with: J think in five Years Time I was not 
above once with him in a Tavern. 

Sir B. Shower, Did you ever hear him Swear ? 

Mr Nicholls. No, never; nor vent a Curſe: I 
believe he drank as little as any Man, and was as 
godly a Man. I never heard him ſpeak a foul Word. 

Sir B. Shower, How do you know that, Sir, that 
he was ſo godly a Man ? 

Mr Nicholls. Upon Occaſion of this Cauſe, I was 
ſeveral Times at Sir Miles Cook's, and at Mr Cook's 
Lodgings there, and we were to go about Buli- 
nels, and after he was dreſs'd, he has made me 
ſtay while he went into his Cloſet and aid his 
Prayers. And he told me further, that he never 
went out of his Father's Doors without ſaying his 
Prayers; and I was forc'd to ſtay at the Door 
while he perform'd his Devotions, as he told me, 
and I believe he did. 

Mr Serjeant Darnall. Now, my Lord, we will 


call ſome other Witneſſes to prove his good Af- 
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fection to his Country, how he continually deſired 
Succeſs to the Fleet, and to the Army. 
Sir B. Shower. So that really he had an Averſion 
to it. 
Swear Mr Hamond, (which was done.) 


Mr Serjeant Darnall. Pray, Sir, will you give 
an Account what you know of the Priſoner, con- 
cerning his Judgment, and concerning his Morals? 

Hamond. I have been for ſome Time acquainted 
with Mr Cook, the Priſoner at the Bar, and to the 
Beſt of my Obſeryation, I always took him to be 
a conſcientious Man, and I have heard him declare 
great Deteſtation of a French Force: And three 
or four Days before he was taken into Cuſtody, I 
ask'd him what he heard of Intelligence? He ſaid 
he heard what was in the publick Prints, and heard 
no more, and knew no more; and he had à great 
Abhorrence of the Conſpiracy, and thought it 
a very monſtrous Thing. I never heard him ſpeak 
a diſreſpetful Word of the King's Perſon or 
Government in my Life. And I ſay again, I have 
heard him ſeveral Times declare, in common Con- 
verſation, that he had an Averſion to French Power, 
and he had a dread of it. | 

Mr Serjeant Darnall. What have you heard him 
ſay about our Fleet, or Army ? 

Hamond. My Lord, I have heard him vety 
much wiſh Proſperity and Succeſs to our Fleet. 

Mr ]. Rokeby. What Fleet, pray Sir? 

Hamond. To our Fleet, King William's Fleet 
againſt the French. Things to this Purpoſe he has 
frequently ſaid. 

Mr Serjeant Darnall. Then Swear Mrs Hunt, 
(which was done) but ſhe was not examined; 

Sir B. Shower. My Lord, we leave it here. But 
I muſt beg the Favour, that if they give any new 
Evidence, and there be Occaſion, we may have li- 
berty to anſwer it. And I have an Obſer vation or 
two to make when the Evidence is oyer. 

Mr Arr. Gen, My Lord, if they have done with 
their Evidence, I beg leave to obſerve, that there 
is ſomething ariſes upon that Evidence, that will 
give us occaſion to call a Witneſs or two more. 
My Lord, the firſt Witneſs which they call'd was Ea- 
wards, and he is in Cuſtody upon Suſpicion of High 
Treaſon in Newgate, and he gives an Account of 
ſome Diſcourſe that he had with Mr Goodman 
and for that, it will be neceſſary for us to call 
Mr Porter again and Mr de la Rue, to ſhew that this 
Edwards, the Witneſs, as he is committed for Suſ- 
picion of High Treaſon, ſo he was in the Con- 
ſpiracy for the Aſſaſſination ; he was one in the 
Liſt that was brought back by Cranburne from 
Mr Charnock to Captain Porter, as one of Char- 
nock's Men, and he is in Cuſtody for it, Then 
as to the other Matter, they have called three Wit- 
neſſes to prove, That Mr Goodman was not in this 
Place at this Time. The Council indeed opened 
it, that he was not at the Tavern till after my 
Lord of Aylesbury and my Lord Montgomery were 

one away; but their Evidence goes further, That 
e was not there at all : And the Maſter of the 
Houſe ſays, he was not there to his Knowledge 
at any Time. So that if their Evidence prove 
any Thing, they prove that he was not there af 
all; they do not remember that they ſaw him 
there : So that the Queſtion will be, whether Mr 
Goodman was there at that Titne, and it will be 
neceſſary to call Mt Goodman again, and Mr Porter, 
to confront theſe Witneſſes, who will tell you 
when he came in: And patticularly as to my Lotd 
of Aylesbury, that he _— him to the Stairs- 
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head, and my Lord would not let him go further, 
bur he went back again when my Lord of = 
bury went down Stairs. We will begin with the 
Witneſſes, as to this Edwards. 


Swear Mr de la Rue, (which was done.) 


Mr Conyers. Mr de 1a Rue, Pray do you know 
Mr Edwards that was here ? ROS, 

Mr de la Rue, He goes by ſeyeral Names I 
know him by the Name of Douglas: And laſt 
Mond a 
him by the Name of Douglas, and he ſaid he had 
taken his own Name again, by which he was known 
at St. Germains, and that was Edwards Or Richards, 
as 1 remember, or ſome ſuch Name. . 

Mr Conyers. When was he at St Germains: 

Mr de la Rue. About three or four Years ago. 

Mr Conyers. Pray look upon him, ſee if you know 
him. 

Mr de la Rue. 1 know him very well, there he 
ſtands, that is the Perſon in the black Wig he 
was reputed at St. Germains to be my late Lord 
Dundee's Chaplain. 7 

Mr Arr. Gen. What Name did he go by at 
St. Germains ? ; 

Mr de Ia Rue, I can't very well tell: But he ſaid 
he had taken his own Name again; and I think he 
ſaid it was Edwards or Richards. 

Mr Cnyeri. Did he go formerly by the Name 
of Douzlas ? | | 

Mr de la Rue. Yes, here in England: Mr Porter 
knew him to go by that Name. : 

Mr Art. Gen. What elſe do you know of him ? 
Mr de la Rue. The Liſt that Mr Cranburne car- 
ried from Mr Porter to Mr Charnock, and which he 
brought back again from Mr Charnock to Mr Por- 
ter, had in it, among the other Names, the Name 
of Doug las, which 1 underſtood to be that Gentle- 
man. | 

Mr Att. Gen. Did he go by that Name at that 
Time ? | | 

Mr de la Rue. Yes he did. 

L. C. J. Treby. Pray repeat that again, Sir, that 
we may underſtand it, and ſee whether it be Evi- 
dence. - | 
Mr de la Rue. Why, Sir, the Liſt that Mr C an- 
burne brought from Mr Charnock to Mr Porter, at 
the Foot of the Liſt which Mr Porter had ſent to 
him, there were other Names written, as [ believe, 
in Mr Charnock's Hand; and among thoſe Names 
there was the Name of Douglas, which I under- 
flood to be this Mr Edwards, as he calls himſelf. 
And moreover, when Mr Porter went out of 
Town, going to Doctors Commons, | called at Mr 
Charnock's, and he had a great deal of Company 
with him, four or five Troopers, and among the 
Reſt this Edwards or Douglas was there ſitting by 
him. Here is a Gentleman that I ſee upon the 
Bench, I think he is a Scorchman, that knew him 
at St. Germains as well as I. I think his Name is 
Mackdonnel. 

Mr J. Rokeby. What Country-man did you take 
this Edwards to be? 

Mr de la Rue. A Scotch man, and Chaplain to 
my Lord Dundee that was killed in Scotland. 

Mr Serjeant Darnall. Did you ſee this Gentleman 
in France, Sir? 

Mackdonnel. I never was in Fance in my Life. 

Mr Att. Gen. You can't ask him the Queſtion : 
You know it tends to make him either accuſe or 
excuſe himſelf of a Crime. Pray call Mr Porter 
Again. But in the mean Time, till he comes, we'll 
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examine Mr Goodman, becauſe he is here. Mr C504. 


man, you were by, and heard what theſe Drawers 


ſaid concerning your being at the Old King's Head 
in Leadenball-ſtreet that Day. Pray give an Ac. 
count when you came in, whether you ſaw my 


Lord of Aplesbury, and what paſſed between y 


at my Lord of Aylesbury's going away ? 

Mr Goodman. Mr Porter brought me up; ang 
when I came in they were all ſitting; and after 
Salutation I fat down: And when they had con. 
ſulted ſome Time, they came to a Reſolution, a; 
| have told you already. The Fellows are ſo far 
in the Right of it, that my Lord of Aylesbury and 
my Lord Montgomery went away firſt ; for I took 
my Leave of them at the Head of the Stairs, Says 
my Lord of Aylesbury to me, Pray avoid Ceremo- 


ny, we will go away privately as we came, ina 


Hackney-Coach. And as to the Maſter of the 
Houſe, who ſays, he does not know me, I haye 
dined ſeveral Times there; four or five Times 
with Sir John Freind: And one particular Day 
above all the Reſt, I remember I was not well, 
and I went down Stairs to the Bar, and ſaid, | 
pray can you get me a little Brandy. He aid, 
yes; he would help me to ſome of the Beſt in Fs. 
land. And he brought me up ſome which I liked 
very well; and thinking he had a Quantity of it, 
I ask'd him what I ſhould give him a Gallon for 4 
Parcel. But he ſaid, he had but a little: And Jam 
ſure he has ſeen me there five or ſix Times. 

Mr Art. Gen. Then ſet up that Maſter of the 
Houſe Cock again, (which was done.) 

Come, Sir, You hear what Mr Goodman has 
Sworn, and mind it ; you are-upon your Oath, 
You faid juſt now, that you never ſaw Mr God- 
man before, 

Cock, No, upon my Word, Sir : I don't know 
that ever I ſaw him before. 

Mr. Att. Gen. Do you remember nothing of his 
being with Sir John Freind at your Houſe ? 

Cock. No, upon my Word, Sir. | | 

Mr At. Gen. Nay, you are upon your Oath, 
Nor do you know nothing of your giving of him 
Brandy ? . | 

Cock. No, upon my Oath, I do not remember 
any ſuch Thing. a | 

Mr Att. Gen. That is a very ſafe Way of Swear- 
ing, I profeſs. 

Mr Conyers. He remembers the particular Time 
o_ he was Sick, and you offer'd to ſell him ſome 
Brandy. | 

Mr Att. Gen. No, he ask'd him what he ſhould 
give him for it a Gallon. But, Mr Cock, did you 
ever ſee Goodman in your Houſe ſince my Lord of 
Aylesbury and they were there ? 

Cock. No, upon my Word, Sir, I did not: And 
I neyer had but two Gallons of Brandy in my 
Life at a Time: And I never had any Cask, or 
any Thing of that Nature, to ſell any out of. 

Mr Att. Gen. Who uſed to be with Sir Jcbr 
Freind at your Houſe ? | | | 

Cock. There uſed to be Mr Richardſon, and ju- 
ſtice Caſh, and Col. Caſh. 

Mr Goodman. Mr Richardſon was there that Day : 


I could almoſt have remembred the particular Day, 
but I cannot be poſitive; only we were in the 


ſame Room where the Conſultation was, at the 
further Part of the Room. 
Mr J. Rokeby. You Friend, the Maſter of the 


Houſe, you hear what Mr Goodman ſays :. He ſays 


he was with Sir John Freind at your Houſe, and 
being not well, he ask d for ſome Brandy, and you 
told him, you'd give him ſome of the beſt in Fre: 
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land. And he propounded to you then to ell 
him ſome of it; but it ſeems rhere was no Bargain 
made. Do you remember any ſuch Thing of 
one that was with Sir John Freind, that ſpoke of 
buyiag of Brandy when he was ſick ? | 

Cock. No, upon my Word 1 do not. 

Mr Att. Gen. Then ſet up Mr Porter (who ſtood 
up.) Pray Mr Porter, look upon that Man 1n the 
Black Peruke ; what Name did he uſe to go 

? 

* Porter. He uſed to go by the Name of E4- 
wards. 

Mr Att. Gen. Had he any other Name ? 

Mr Porter. Yes, Douglas. 

Mr Att. Gen. He has ſo many Names, that we 
don't know which is his true Name. Mr Porter, 
pray what elſe do you know of him touching his 
being concerned in the Conſpiracy ? | 

Mr Porter. I know not any thing of my own 
Knowledge; but his Name was put down in the 
Liſt that Mr Charnock ſent me of his Men, 
and Mr De la Rue read his Name there. 

Mr Soll. Gen. Mr Porter, you were a Witneſs up- 
on the Trials of Sir John Freind and Sir Milliam 
Parkyns ;, did you give Evidence that Mr Goodman 
was in the Room at the ſame time when the Con- 
ſultation was? 

Mr Porter. Ves, Sir. 

Mr Att. Gen, Well, you hear that theſe People 
have ſworn, that Mr Goodman did not come till 
my Lord of Aylesbury went away; nay indeed, 


that he was not there at all. 


Mr Porter. My Lord, upon my Oath he was 
there before my Lord Aylesbury went away, and 
Mr Goodman bowed, aad took leave of my Lord 
25 he went out of Doors. 

Mr Art. Gen. What time did my Lord of Ayles- 
bury go away? 

Mr Porter. It was about an Hour and a Half, or 
two Hours after Dinner, and he was in the Room 
when my Lord went away, for he took his Leave 


of him at the Door. 


Mr Comper. Do you remember the Manner of 
Mr Goodman's coming in ? 

Mr Porter. Mr Goodman ſent up his Name to 
me, and I told the Company, and promis'd for 
him, that he was a very honeſt Man, and much 
in King James's Intereſt ; and then with their Con- 
ſent 1 went down and brought him up. 

Mr J. Powell, How long time do you think there 
was between Mr Goodman's coming in, and my 
Lord of Aylesbury's going away? 

Mr Porter, I cannot tell that, 1 do not remem- 
ber exactly how long it was, 

Mr J. Powell, Was it a quarter of an Hour, or 
half an Hour? 

Mr Porter, A great deal longer, for we had diſ- 
courſed of the whole Bulineſs after Mr Goodman 
came into the Room. | 

Mr Conyers. How long were they there after Mr 
Goodman came in ? 

Mr Porter. It was very near two Hours after he 
came in, before they went away ; they did not go 
away till fix a Clock, and he came in at Four as 
near as I can remember. ERS 
Mx Att. Gen, Then, my Lord, we have done. 

Sir B. Shower. Then 1 beg the Favour of a Word 
or two, my Lord, May it pleaſe your Lordſhip, 
and you Gentlemen of the Jury, I am of Coun- 
cil in this Caſe for the Priſoner at the Bar, and 
1 muſt beg your Lordſhip's Patience, and your 
Fayour, 9 to make a few Obſervations 

Vol IV. | f 


upon the Evidence that has been given; for we 
humbly inſiſt upon it in point of Law, that here 
is not ſufficient Evidence before you to convict 
the Priſoner. Vou are, Gentlemen, to have re- 
ſpect and regard to your Conſciences and the Oaths 
which you have now taken, to give a Verdict, 
and make true Deliverance between the King, and 
the Priſoner ; you are not to go according to your 
own private Opinions, nor according to publick 
Fame, nor accordiag to common Report, nor 
according to the Verdicts in other Cafes, nor ac- 
cording to the Confeſſions or Dying Speeches of 
Criminals who have been Executed, whether made 
by themſelves, or by others for them , but you are to 
go by the Teſtimony of Credible Witneſſes, and 
if you have not the Evidence of two Credible 
Witneſſes before you, my Lords the Judges will 
inform you how the Law ſtands. That by the 
Statute of Edward the Sixth, and the new Sta- 
tute for Trials of Treaſons, there muſt be two 
Witneſſes to prove the Priſoner guilty of the 
Overt-Act of the Treaſon that is laid in the In- 
ditmeat ; and whether there have been two 
Credible Witneſſes produced before you, is the 
Queſtion that you are to conſider upon your Oath 
and Conſcience; that is, whether you are ſatisfi- 
ed here be two ſuch as the Law requires. The 
Queſtion is not meerly whether Mr Cook be guilty, 
but whether in your Conſciences he be legally 
proved guilty ; whether there be Evidence to ſa- 
tisfie your Conſciences, according to the Laws of 
the Land, that he is guilty; and we inſiſt there 
is not; and therefore I beg leave to recapitulate 
what has been ſworn againſt him, that we may 
ſee how far it reaches, and wherein it is de- 


fective. 


Gentlemen, Mr Porter he ſwears that about the 
Beginning or middle of May, he cannot tell which, 
there was this Meeting at the Old Kings- Head Ta- 
vern in Leaden- Hall. ſtreet; in which, 1 wou'd ob- 
ſerve to you, that he confines himſelf to a certain 
Month ; the Reaſon is yery plain, and therefore 
I ask'd him whether it was not in April; for if 
he had ſaid it had been then, there had been no 
danger to the Priſoner, becauſe of the Act of In- 
dempnity, therefore he was careful to fix it in 
May; and he would not lay it in June, for the 
Tenth of June is a famous Day; and then, or 
ſoon after Newgate had him; he was confined 
there for a Riot on that Day, and ſo they have 
reſtrained it to a Month, and the only Month that 
he is capable of ſwearing to, as to any Act done 
the laſt Year till they came in January to the Aſ- 
ſaſſination Plot, which the Priſoner is not accuſed 
to have had any Concern in; but it ſhou'd ſeem 
he cannot tell what Day of the Week, or of the 
Month, but about the Beginning or the Middle 
of May Eight Perſons dined at this Place, and 
then after Dinner Mr Goodman came in, and they 
diſcourſed about this Matter. 2 | 

Firſt, Gentlemen, we inſiſt upon it, that it is 
very improbable that Engliſh Proteſtants of pious 
Converſation and good Morals, ſhould agree, as 
he ſays, to ſend ſuch a Meſſage to the late King, to 
invite over a French Popiſh Force; we may eaſily 
ſee the horrid and miſchievous Conſequences that 
wou'd have followed ſuch a Practice, ſuch as muſt 
affect every Engliſh-man with a Concern, fo that 
it is improbable a Man of Virtue and Piety cou'd 
engage in ſuch an Enterprize; and if it be im- 


probable, you will never believe it, unleſs the Con- 


viction or Proof be irreſiſtible: And if you have 
. ; any 
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any other Reaſons to diſtruſt this Man's Truth, 
then we hope you will go upon the Side of Pro- 
bability ; and not let popular Prejudice, Common 
Fame, or any thing elſe but legal and Unde- 


niable Evidence have the Aſcendant over 2 if 


you are not ſatisfied that Mr Cook did aſſent (as 
from the Character of the Man it is not probable 
he ſhou'd) to ſend Charnock into France, to per- 
ſwade King Lewis and King James to ſend Ten 
Thouſand Men to invade our Country, then he 
is not guilty. | : 

In the next Place, Gentlemen, he is not guilty 
we ſay in the Eye of the Law, if they have not 
two Witneſſes ; and for that we ſay you have but 
one, or but one that is to be believed; and if you 
have but one that is to be believed, that in Law 
is but one, and conſequently my Client is not 
guilty; ſo the King's Council agree, that if there 
be but one Witneſs, he cannot be convicted, the 
Law is plain in the Caſe. Now to make it out 


that here is but one Witneſs at moſt, we have 


offered you ſeyeral Objections, and, made them 
out by Evidence, againſt the Teſtimony of Mr 
Goodman; that he is not a Perſon fit to be be- 
lieved ; and if he be out of the Caſe, then does 
Mr Porter's ſtand alone, and all will amount but 
to one Witneſs, ſuppoſe it ſhow'd be granted that 
his Teſtimony were true. fro) 
Firſt, We have read a Record of Conviction 
againſt him, ofa Crime, one of the Greateſt next 
unto Treaſon, that is known in our or any other 
Law. That he hired a Man to poiſon two Dukes, 
Branches of a Noble Family, to which-he had ſuch 
great Obligations, as all Mankind do know, and he 
himſelf cannot but acknowledge; and if there were 
not that Aggravation in it, of his Obligations to 
that Family, yet to lie in wait to Murder and Poi- 
ſon, is ſuch an Offence as any Age can ſeldom ſhow 
the like. And the Objection is not ſo very eaſily 
anſwered as they would have it; nor can it be ſo 
ſoon paſſed over as they think, by ſaying He is 
a Witneſs of a Confederacy with which the Pri- 
ſoner is accuſed, a Crime greater than the Thing 
objected. It is true, none can bear Teſtimony in 
ſuch a Buſinefs, but he that is a Party: But, we 
ſay, if theſe Perſons who come and ſet up them- 
ſelves for Witneſſes, were not prob; Homines, and 
did not appear to be Perſons of indifferent Cre- 
dit between Man and Man, and did not ſtand 
impartial in the Eye of the World in other reſpects 
before, then they are not to be believed, as to 
what they charge themſelves and others to be 
guilty of. Now, if Mr Goodman ſtand convicted of 
ſuch an Offence as this that is alledged agatnſt 
him, tho' he is pardoned by the Act of Parlia- 
ment, or Satisfaction acknowledged upon the Re- 
cord, though it be even the very next Term, yet 
that does not purge him from the Infamy and 
Diſgrace, or from the Imputation of being con- 
cerned in ſo Villainous a Deſign. It is impoſſible 


that he ſhould be a good Witneſs that wou'd be 


engaged in ſuch a Matter, eſpecially when we 


have thoſe various Witneſſes, and ſuch a concur- 


ring Teſtimony, that what he has Sworn is abſo- 
lutely falſe. 


Gentlemen, if there were nothing but his own 


_ Teſtimony in the Caſe, there could be no Queſti- 


on at all in it: And as to Captain Porter's Teſti- 


mony about his being there, we have produced 
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three Witneſſes, who, if they be of Credit, then 
Mr Goodman is not to be believed, but is falſified 
throughout; for, it is not the Queſtion, whether 
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Mr Gok went away before the Con ſultation and the 
Reſolution; for, it my Lord of Aylesbury, or my 
Lord Montgomery went away, Mr Goodman is fal. 
ſified in that, and conſequently you ought not to 
believe him in the reſt; for he actually ſwears, that 
my Lord of Aylesbury, my Lord Montgomery, and 
thoſe other Gentlemen, were all preſent, and ar 
the Conſult, and did conſent and agree to the Reg,. 
lution, by uſing theſe Words; Yes, you may; Ter. 
you may. Now, we ſay, there are three Witnef. 
ſes that ſwear, That my Lord of Aylesbury was pore 
before he came there. I do not care whether he came 
there, or not; that is not material: For if there 
were no Body there when my Lord of Aylesby 
was there but thoſe that were at Dinner, then 
Mr Goodman was not there at any fuch Conſultz. 
tation, as they would inſinuate was at that Time, 


in that Place, and that Company. 


My Lord, we have proved to you Mr Cook's Ah. 
horrence and Declaration, which, we think, ought 
to goa great Way in ſatisfaction of his Innocence, 
at leaſt to induce you to the favourable Side; for, 
Gentlemen, you are not brought hither to Convig 
a Man only, but to Try and Examine him ; and 
is is your Duty to Acquit, as well as Convict, 
according as the Evidence ſtands : It is your Du- 
ty to go according to your Conſciences, and to 
declare whether he be Guilty, or not Guilty, up. 
on the Evidence you have before you: You are to 
examine the Truth of the Fact in all its Circum- 
ſtances, and upon your own Conſciences to de— 
clare, whether he is Guilty or not Guilty ; now 
we propoſe it to you, and fubmit it to your Con- 
ſciences, that here are three Witneſles, that ſpeak 
upon their Oaths, againſt whom there is no Oh- 
jection, that ever they were guilty of lying in 
wait to Poiſon any Body, nor in any Plot for an 
Aſlaſſination, nor any Conſpiracy for inviting an 
Invaſion from France, nor any other Objection 
againſt them, but they ſtand upright in the Face 
of the World, and they three ſwear, That he 
was not there at that time. The Anſwer that we 
expect, is, That he might be there, and they not 
ſee him: And becauſe it was poſſible he might be 
there, and they not fee him, therefore it is no Evi- 
dence : But, my Lord, becauſe it may be fo, is no 
Evidence that it is ſo; that's noObjection; for you 
will take it as the Nature of the Thing will afford, 
and the Matter itſelf allow. Now there can be 
no better Evidence than this; that they went 
in and out continually ; the Drawers, and the Ma- 
ſter of the Houſe five or fix times himſelf, were 
in the Room, and they ſay, there was no ſuch 
Perſon there. Why then it is very improbable, 
if not impoſſible, that any ſuch Man ſhould be 
there. The one ſwears, he came down from my 
Lord of Aylesbury juſt before he went away ; aud 
another ſays, he followed him out of the Room; 
and the Maſter ſays, that he met my Lord of Ayles- 
bury at the Stairs-head. All which falſifies Mr 
Goodman in that Patticujar, that he was with my 
Lord of Aylesbury at the Stairs-head, when he went 
away. Theſe are incompatible; and if we falſi— 
fie him in any one Thing, he is not to be believed 
in any other. 

Then, Gentlemen, we offer to your Conſidera- 
tion an Anſwer to another Objection: They ſay 
theſe Witneſſes ſeem to ſwear, that he was not there 
at all. We are not concerned whether he was 
there afterwards, or not: If you are ſatished, that 
he was not there, as our Witneſſes ſwear, while 
my Lord of Aylesbury was there, that's caong!t, 
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they make ah Objection, how comes the 
— 2 the Houſe to remember my Lord of 
Aylesbury's going away, more than any Body elſe ? 
Gentlemen, you know the Nature of the Thing 
not only that it was more probable the 
Maſtcr of the Houſe ſhould make his Obſervations 
near the time of Dinner, rather than afterwards 
at Night, when there is more Hurry: But it is 
more probable he ſhould take notice of it from 
the Quality of the Perſon, from the Diſcourſe he 
had with him about the White-wine, which was a 
ood Medium to refreſh a Vintner's Memory, it be- 
ing a Matter in lis own Trade, and that might 
make him call it to Mind. : 

Therefore, Gentlemen, we think theſe three 
Witneſſes ſtand free and clear in their Credit; 
and being ſo, are inconſiſtent with Mr Goodmar's 
Teſtimony ; and, we hope, in favour of Life, the 
Credit iaclines on their Side, eſpecially when the 
Queſtion is, whether a Man ſhall be executed for 
Treaſon who never fled for it, who was never 
charg'd with any Treaſon or Treaſonable Practices 
before; nay, not ſo much as with any particular 
Crime or Immarality : And whether three Witneſſes 
ſhall be believed, againſt whom there is no Ob- 
jection, rather than Two, againſt One of which 


there are ſuch Objections. 


My Lord, we are not now debating or attacking 
the Evidence of the Plot, or arraigning the former 
Judgments againſt the Conſpirators that have ſuf- 
fer'd ; but, Gentlemen, weare putting you now 
upon a ſerious Enquiry, (as God and your own 
Conſciences ſhall iacline you) whether our Client 
be guilty or not guilty upon this Evidence; that 
is, whether Mr Goodman ſwears true, or not. 
We hope that we have given you ſufficient Satisfa- 
Rion, that upon Mr Goodman's Part the Evidence 
is inſufficient; and we hope you will accordingly 
find our Client not guilty. | 

Mr Arr. Gen. If Mr Cook have any thing to ſay 
himſelf, I deſire he may ſay it now, before we 
begin. : 

Sir B. Shower. No, pray go on, Sir. 

L. C. J. Treby. Mr Cook, wou'd you ſay any 


Thing your ſelf, before the King's Council ſum up ? 


Cook, The little I have to ſay, my Lord, I'll 
ſpeak now, or by and by, which you pleaſe. 

I. C. J. Treby. You muſt do it now, becauſe after 
they have ſumm'd up, there is nothing more to 
be ſaid by you. | 

Cook. My Lord, I thank God, I have lived a 
Life, I hope, as good as any Man, and have of- 
ten received the Bleſſed Sacrament ; I have done 
it conſtantly, and ſhall do ir ſpeedily, by the 
Grace of God, as ſoon as | can have a Miniſter 
come to adminiſter it to me. I did offer it to 
my own Father, when he came to me, and told 
me, If I would confeſs this Thins 1 ſhould not come 
to Trial: I told my Father, I would not for Ten 
Thouſand Worlds take away the Blood of an in- 
nocent Man to ſave mine. I thank God, l am 
in a very good Way to die; | have, for at leaſt 
this laſt Year, frequently received the Bleſſed 
Sacrament; and how I have liv'd, every Body 
in the Court that knows me can tell my Life and 
Converſation has been as regular as any Man's, 
and I am as ready todie to morrow, if Occaſion 
was for it (I thank God) as any one; I will re- 
ceive the Bleſſed Sacrament upon it; and it is 
not for Life that I would do any thing that is 
wrong or unjuſt: I do love my Nation, and I 
love the Quiet of the Nation; I never was for 
diſturbing the Government that now is; and I 
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ever was againſt Foreign Forces or an Invaſion, 
for 1 never thought of one, or heard of ir, but 
with Abhorrence and Deteſtation: And I do af- 
ſure faithfully, I ſhou'd be ſorry to diſparage 
Mr Porter's Evidence, becauſe I would have every 
Body that was concerned in that Horrid and 
Barbarous Crime to ſuffer ; in God's Name, let 
them all ſuffer. I thank God, I never knew any 
Thing of it, nor of a French Invaſion: And I 
would ſay more of it, but that I would not hurt 
Mr Porter's Evidence, whoſe Diſcovery of that 
bloody Buſineſs has done ſo much Service. As 
for Mr Goodman, as | hope to receive the Bleſſed 
Sacrament, and may | periſh when I do it, if I 
ſpeak an Untruth; I would not for any Thing, 
no, not for the Good of my Country, have in- 
nocent Blood ſpilt; I would lay down my Life to 
ſerve my Country, but I would not have my Blood 
be lightly loſt; and how little a Man ſoever I 
am, my Blood will lie as heavy upon the Nation 
as any the weightieſt Man's can do. I do not 
doubt your Lordſhip's Juſtice, nor the Jury's, bur 
I pray, my Lord, obſerve; though it is uſual 
not to own Things at the Bar, yet I do not 
make this Denial as of Courſe, but out of Truth; 
and I aſſure you, in the Preſence of the whole 
Court, if I ſhould ſuffer for this, I muſt at my laſt 
Moments either confeſs or deny ſomething : And, 
I fay, I do aſſure, in the Preſence of the whole 
Court, and I will take the Bleſſed Sacrament up- 
on it, that I muſt, at my Death, deny this whole 
Matter, and that ever I did ſee Mr Goodman at 
all there; I do not think I ſaw him; 1!do not 
remember I ſaw Mr Goodman at all, except once 
in Germain-ſtreet, when the Coach broke, and 
that muſt be but in paſſing by neither, and he 
would have hurt or kill'd the Coachman, and we 
kept him from it; and I walk'd with him half 
the Length of Germain-ſtreet, before I knew who 
Mr Goodman was. If ever a one of thoſe Gen- 
tlemen, that are Men of Credit and Honour, can 
ſay I was any ways ſo inclined, or that they ever 
ſaw me, or knew me, that I ever bought a Pi- 
ſtol or a Blunderbuſs, or the like, may God ſink 
and ſtrike me dead; and the Bleſſed Sacrament, 
which I intend to receive, be my Curſe and 
Damnation, if I knew of King James's Coming, 
till after the whole Town rang of it: 1 had no 
Hand in the Invaſion; and, beſides my Abhor- 
rence of introducing foreign Force, I deſire your 
Lordſhip and the Jury to conſider the Circumſtan- 
ces of my Caſe, that I had but a very ſmall Al- 
lowance from my Father, and therefore it is not 
probable I ſhou'd take upon me to join with my 
Lord of Ayl ur, and my Lord Montgomery, 
and thoſe other Gentlemen, to ſend Mr Char- 
nock into France, to invite over a Foreign Force: 
And I call God to witneſs I had no Hand in it. 
I beg your Lordſhip's Pardon for all this Trou- 
ble; I would not hurt Mr Porter's Evidence, for 
the Reaſons that I have told you; but this is for 
my Life, and I don't ſo much value that as I do 
Truth and Sincerity; and I ſhall receive the 
Bleſſed Sacrament, if I die, that I never did do 
ſo. Indeed I never did take the Oaths, nor did 
I ever refuſe them, becauſe they were never 
offer'd me; but I wou'd take the Oaths now if 
they were offer'd me. My Lord, I beg your Par- 
don for this Trouble. 

L. C. J. Treby. Have you done, Sir? Have you 
ſaid all you would ſay ? 

Cock. Yes, wy Lord. 
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L. C. j. Trey. Then, you Gentlemen of the 
King's Council, will you conclude ? ; 

Mr Soll. Gen. May it pleaſe your Lordſhip, and 
you Gentlemen of the Jury, I am of Council in 
this Caſe for the King, and I could have been 
very glad that this Gentleman's Defence that he 
has made had been ſtronger than in Truth it has 
been: And I ſhould have been very glad too that 
his Council had been able to have made it better 
for him ; but that he and they may be ſatisfied as 
much is done as the Caſe will -bear; they have 
had all the Liberty in the World to make his De- 
ſence they could defire, nay, more than in Strict- 
neſs could be allow'd them. 

Gentlemen, our Evidence is very poſitive againſt 
the Priſoner at the Bar, and for the higheſt Crime 
that the King's Subjects can be guilty of, by the 
Confeſſion of the Gentleman himſelf and of his 
Council. We have, I ſay, two poſitive Witneſ- 
ſes againſt him; they ſay they are not legal ones: 
I muſt own, if we have not two Witneſſes, we 
have never an one; for whatſoever falſifies Mr 
Goodman's Teſtimony, falſifies whatſoever Mr Por- 
ter has ſworn. Now, the Evidence that Mr Porter 
has given againſt him, is this: He ſays, There was 
to be a Meeting at the King's-head Tavern in Lea- 
den-hall-ftreet, and there they conſulted of the Me- 
thods to bring back King James hither; and it 
was thought the beſt Way to ſend to King Fames 
to invite the French King to ſend 1000 Horſe, 1000 
Dragoons, and 8000 Foot, to land here in this 
Kingdom, where they would meet him with 2000 
Horſe. They pitch'd upon a very proper Meſſen- 
ger, Mr Charnock, a Perſon that has been attainted, 
and has ſuffer'd for High Treaſon; he was to be 
ſent into France upon this Errand; Mr Cook, the 

Priſoner at the Bar, was one of the Perſons that 
were there at that Time, and he was conſenting 
to this Meſſage ; and Mr Porter gives you a parti- 
cular Token relating to the Priſoner, for he re- 
members the Priſoner did kneel upon the Chair, 
and lean'd his Elbows upon the Table when he 
__ conſented. 

Mr Porter goes further, and tells you, That Mr 
Charnock would have another Meeting, to know 
and fee whether all the Company were of the 
fame Mind they had been; and, That afterwards 
they met at Mrs Mount joy's Houſe, and there the 
Priſoner at the Bar was preſent, and conſenting 
to the ſame Thing : Thereupon Mr Charnock went 
into France, and came back again, and faid, The 
French King could not ſpare ſo much Force. Mr 
Goodman gives the ſame Evidence that Mr Porter 
had given: It's true, he was not at Mrs Mountjoy's 
Tavern, but he tells you withal, He ſpoke with 

Mr Charnock when he came back from France, and 
Charnock return'd him the ſame Anſwer that he 
did to Mr Porter, That the French King could not 
ſpare ſo many Forces. This is the Evidence in 
ſhort, Gentlemen, that is given againſt the Priſo- 
ner; and if this Evidence be true, then is he 
guilty of the Crime for which he is indicted. 

Againſt theſe Witneſſes they have produced, 
firſt, a Record of Conviction againſt Mr Goodman, 
and that was for Hiring one Amydia to poyſon the 
Duke of Grafton, and the Duke of Northumberland: 
They have produc'd the Record, whereby it ap- 
Pears, he was Convicted and Fined 1000 J. and 
was to find Security for his good Behaviour du- 
ring Life; and he was to lye in Priſon till the 
Fine paid, and Security given : But it happens, 
in that very Record it appears there was Satis- 
faction acknowledg'd upon that, even the very 
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next Term; and that gives a great deal of Suſhi. 
cion to believe, that the Evidence that was given 
was not much credited; for, tho' the Council for 
the Prifoner has ſaid, that it was the Payment of 
the 1000 J. that was the Satisfaction; no, it is not 
ſo, it is a Satisfaction of the whole Judgment, for 
finding Security as well as the Fine. They ſay he 
was not able to pay the Fine; and there is nothin 
appears of the other Parts of the Judgment being 
complied with, but the whole Judgment js fer 
aſide. 

But all this does not make a Man 10 Legal 
Witneſs; if they thought this Conviction tended 
to ſet aſide his Evidence, they would have pro. 
duc'd it at another Part of the Tryal, than where 
they did : That is, when Mr Goodman was firſt 
call'd to be ſworn as a Witneſs, then they ſhould 
have produc'd this Record, and ſaid he had been 
no Witneſs : But they knew wel] enough that that 
was no Exception againſt the Legality of his Evi- 
dence, but tends only to his Credit, and nothing 
elſe. Now, tho' it be a black Crime to endez. 
vour to poyſon another, yet that does not totally 
deſtroy any Man's Credit; if it did, then the 
other Gentleman, Mr Porter, has confeſs'd himſelf 
guilty of a greater Crime than that for which Mr 
Goodman is convicted by this Record; for, he owns 
himſelf one that was in that Deſign of Aſſaſſin. 
ting the King. And Mr Goodman owns himſelf 
too guilty of a greater Crime than what's ob- 
jected to him, which is that of High Treaſon; and 
I hope, if he may be believ'd, when he owns him. 
ſelf guilty- of High Treaſon, which is a greater 
Crime than Poyſoning a private Subject; or 
guilty of ſuch a Deſign as the A ſſaſſination of the 
King, which Mr Porter has charg'd himſelf with, 
and notwithſtanding which, they have not offer'd 
that as an Exception againſt Mr Porter's Eyi- 
dence, (for they very well know, his Evidence 
has been receiv'd and credited :) Mr Goodman 
may be credited, tho” guilty of the Crime ob- 
jected to him: And the conſtant Practice in all 
Tryals of this kind hath been, that it does not 
take away the Witneſſe's Evidence, however it 
affects his Credit, which in this Caſe is ſupported 
by the concurrent Teſtimony of Mr Porter. And 
ſo then, I ſay, we have two legal Witneſſes (not- 
withſtanding all the Exceptions) to prove Mr 
Cook guilty of the Crime for which he is in- 
dicted. 

Then they go on further, and produce other 
Witneſſes: Firſt, they produce one Edward:, a 
Perſon that is committed for High Treaſon himſelf, 
and under Suſpicion of his being to be one of 
thoſe that was to have a Hand in the Aſſaſſina- 
tion; but his Evidence goes no further, than that 
Mr Goodman told him he was to be a Witneſs 
againſt Mr Cook, and either he the Witneſs, or Mr 
Cook muſt ſuffer; and, That it was a fooliſh thing 
to be hang'd. My Lord, there is nothing at all 
in this Matter that takes away Mr Goodman's Evi- 
dence : It is very plain Mr Goodman had forfeited 
his Life, and muſt do ſomething to ſave it, and! 
think he could not do a better Service to entitle 
himſelf to the King's Mercy, than to diſcover 
thoſe that were equally guilty with himſelf. 
'Twas his Duty to have done it, if he had not 
been in Danger; and if he hath done no more 
than what was his Duty, I hope that is no Ob- 
jection againſt his Teſtimony. 

They have produced likewiſe a Drawer of the 
King's. head Tavern, one Crawford, and he ſays, he 


attended in this Room while this . 
| there, 


2 ee ee 


- CET on ENF e . 


— 
Te 


F RA 


— 
2 


— 


1696. 


But then he goes a little further than the 
Council or the Priſoner would have had him; 
for they called him to prove, that Mr Goodman 
was not there when my Lord of Ailesbury, my 
Lord Montgomery, and Mr Cook were there, But 
when the Drawer comes, he knows nothing of 
Mr Goodman's being there at all: He ſays, Mr 
Cook was there, but not Mr Goodman and yet he 
does acknowledge, that Mr Goodman might be 
there, and he not ſee him come up. He acknow- 
ledves he attended upon other Company as well as 
this: ſo that it is plain in the Nature of the Thing, 
and his own Confeſſion, that Goodman might be 
there. This cannot take off the poſitive Evidence 
of Mr Goodman and = Porter, who both ſwear, 
dman was there. 
ie bas they produce another Drawer, and 
that is one Huntley; and he gives the ſame Ac- 
count, only indeed he ſays, He was there all the 
while they were at Dinner : But that 1s nothing, 
becauſe it is acknowledg'd both by Mr Porter and 
Mr Goodman, That he was not there at Dinner- 
Time, but he might be there after Dinner, and 
yet Huntley could not ſee him at Dinner: He tells 
you likewiſe, he paſs'd up and down in the Room 
afrerwards, and did not ſee Mr Goodman there; 
but yet he might be there, and he not fee him. 
Then they produce the Maſter of the Houſe, 
and he gives much the ſame Evidence in Effet 
which his Servauts do, That he did not ſee Mr 
Goodman there all the while; but he ſays ſome- 
thing that is a little incredible; He can he poſi- 
tive that Mr Goodman was not there while my 
Lord of Aile:bury was there, but he cannot be 
poſitive that he was not there afterwards. He 
tells you, he met my Lord of Ailesbury and my 
Lord Montgomery upon the Middle of the Stairs 
coming down, and he is ſure Mr Goodman was 
not in the Room at that Time. Now, is that 
poſſible that he could be ſure of that, when he 
owns, (and cannot but own) That Mr Goodman 
might go into the Room and he not ſee him? 
So that he has made a Strain in his Evidence that 
it is very little to be credited, which was not de- 


there. 


ſigned ſo much for the Advantage of Mr Cook as 


for the Advantaze of ſomebody elſe: And, in 
itſelf, it is almoſt an impoſſible Thing that it 
ſhould be true, by what he offers as the Reaſon of 
his Evidence. 

But then, Gentlemen, you are to conſider, that 
all theſe three Witneſſes, if they ſwear true, do 
falſifie not only Mr Goodman, who ſwears, That 
he was there; but they likewiſe falſifie the Evi- 
dence of Mr Porter, and for that Reaſon I ask'd 
Mr Porter the Queſtion, Whether he did not give 
the ſame Evidence againſt Sir John Freind ? And 
if what he ſwears now be not true, nelther 
was it true when Sir John Freind was try'd, for 
he was the only Witneſs at that Fime againſt 
Sir John Freind, for this Meeting; and therefore 
theſe Mens Teſtimony tends to overthrow both 
Witneſſes as well as one: And I muſt tell you, 
that if Mr Goodman be not a legal Witneſs, be- 
cauſe he has ſworn a Thing that is not true, 
then Mr Porter is not a good Witneſs, who has 
ſworn the ſame Thing, viz. That Mr Goodman 
was there; and then you ought to acquit the 
Priſoner, becauſe there is no Witnefs againſt 
him at Law; for, there is the ſame Evidence a- 


gainſt Mr Porter that there is againſt Mr Good- 


man as to this Matter. 
Then, Gentlemen, as for the CharaQer of Mr 


Cook, they ſay he is a good Engliſh Proteſtant, 1 
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hope he is ſo; but it is plain, that Religion does 
not vary the Caſe : Tis within the reach of every 
Man's Memory that is here, that the ſame Things 
have fallen upon other Gentlemen that have had 
the ſame Character, particularly Sir John Freind 
and Sir William Parkyns, who both ſaid the ſame 
Things, in the ſame Place, That they were True 


Proteſtants of the Church of England But that is 


no Minner of Evidence that will be Weight 
azainſt poſitive Oaths. 

Now, Gentlemen, it is fit likewiſe you ſhould 
refleft upon another Thing: What is it that 
ſhould engage Mr Porter and Mr Goodman, or in- 
vite either of thoſe two Gentlemen to give a falſe 
Evidence againſt the Priſoner at the Bar? It does 
not appear that there was any Injury done by him 
to them, to provoke them to it; ſo that it could 
be for nothing but for the ſake of Truth. 


It has been further ſaid on the behalf of Mr- 


Cook, That he abhorred the French, and any Inva- 
ſion upon his Country, and the like: It is a Mat- 
ter that is eaſily ſaid; and it has been ſaid by 
others that have been in the ſame Place where he 
now ſtauds; That they h:ted all Plots, and they 
might puniſh them if ever they caught them But 
theſe are only Sayings, and nothing elſe. If there 
can be any Conſtrutions made of the Evidence 
glven by theſe two Witneſſes, that does not di- 
rectly prove the Indictment, then the Priſoner 
onghr to be acquitted: Bnt if there can be no 
other Conſtruction made, but only, That there 
was a plain Deſign to ſend Charnock into France, 
to King James, to perſwade him to prevail with 
the French King, to come and invade us with a 
Foreign Force: And if our Witneſſes are legal 
Witneſſes, (as, I doubt not, my Lords the Judges 
will rell you they are; if there be no Exception 
to the Credit of Goodman, but only that he was 
in ſuch a Deſign of Poyſoning the two Dukes, 
which is really no Objection of Diſcredit to his 
Teſtimony ;) then, with Submiſſion, I think there 
is no Room left for you, Gentlemen of the Ju- 
ry, to doubt, but that the Priſoner is as guilty 
of this Crime laid to his Charge, as any others 
that have been try'd and condemn'd for the 
ſame. And fo, Gentlemen, I leave it to you. 

L. C. J. Treby. Mr. Conyers, and Mr comper, will 
you ſay any Thing to this Matter. 

Mr Conyers, and Mr Comper, No, my Lord, we 
ſubmit it entirely to your Lordſhip's Direction; 
we have done on all Sides, we think. 

L. C. J. Treby. Gentlemen of the Jury, the Pri- 
ſoner at the Bar, Mr Cool, ſtands indicted here for 
High Treaſon ;, there are laid in the Indiament 
two Sorts of Treaſon; the one is, Compaſſing 
and Imagining the Death of the King, the other 
is, adhering to the King's Enemies. The Eyvi- 
dence to prove theſe Treaſons ſeems to be joynt 5 
for, as to that of Compaſſing and Imagining the 
King's Death, as well as to the other, the Overt 
Acts are meeting and conſulting about the Trea- 
ſon, and then agreeing and reſolving to invite 
and procure an Invaſion from Fance, and to meet 


that Invaſion with an Inſurrection here. And 


the Evidence is apply'd entirely to prove theſe 
Acts. 

Gentlemen, that theſe are proper Overt Acts of 
Compaſſing the King's Death, I need not inform 
you, the Law is very well known; and the Pri- 
foner's own Council do acknowledge, that theſe 
are ſufficient Overt Acts of Compaſſing and Imas 
gining the King's Death: So that all Mk they 
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defend him by is, the Improbability of the Teſti- 


mony given againſt him. | 
Now, Gentlemen, you are to conſider and 


weigh well the Evidence that has been given. By 


. it is true, as they obſerve, there muſt be eo 
„ Iu Here 1s = Defect of Number ; that's 
acknowledg'd too, here are two Witneſſes; but 
the Queſtion is, whether here be two Witneſſes 
that deſerve Credit, and upon whoſe Teſtimony 


you can find that the Priſoner is guilty. The 
- Witneſſes, Gentlemen, are Mr Porter and Mr 


Goodman. a 5 
HFirſt, For the Matter of their Teſtimony, it is 


oſitive from them both; that you'll do well to 
obſerve. Mr Porter tells you, That in May laſt, 
(which is now juſt a Twelve- month) there was a 
Meeting of eight Perſons, that is, my Lord of 
Aileshury, my Lord Montgomery, Sir John Fenwick, 
Sir William Parkyns, Sir John Freind, Mr Charnock, 
Mr Cook the Priſoner at the Bar, and the Witneſs 
himſelf Mr Porter; and this was at the King's head 
Tavern in Leaden hall. ſtreet, and there theſe eight 


dined, and this was in Order to conſult about an 


Invaſion, together with an Inſurreftion intended 
to be made for the Reſtoring of the late King. 
After Dinner comes in Mr Goodman, he ſays, 
and then they pur ſued this Conſultation, and came 
to a Reſolution, to ſend Mr Charneck into Fance, 
and the Meſſage was agreed upon which he. ſhould 
carry; and he was to go to the late King, and 
ſollicite him to obtain 10000 Soldiers from the 
French King, whereof 8000 ſhould be Foot, 1coo 
Horſe, and 1000 Dragoons, Theſe were to 


make up the 10000 Men to invade this Kingdom. 


And they reſolved alſo, when this Force ſhould 
land, they ſhould meet and aſliſt this Invaſion 
with a joynt Force, that ſhould conſiſt of 2000 
Horſe. And to acquaint and aſſure him of this, 
was the Meſſage, But, he ſays, That Mr Charnock, 
was very cautious in it, and would not preſently 
go upon this Errand, but he would have further 
Aſſurance that they were in Earneſt, and would 
make good what they did ſend him to propoſe, 
therefore he would haye a ſecond Meeting; and a 
ſecond Meeting was had, and that was at Mrs 
Mountjoy's Tavern, and there they did renew the 
ſame Reſolution, and there were preſent my Lord 
of Ailesbury, Sir William Parkyns, Sir John Fenwick, 
Sir 7ohn Freind, Mr Charnock, the Priſoner at the 
Bar, and himſelf; he does not know or remember 
whether my Lord Montgomery, or Mr Goodman 
was there. He ſays, Mr Charnock did according- 
ly go into Fance, and he did return and bring 
back King James's Thanks to them, bur their De- 
ſire could not be comply'd with; and he had 
his Share of rhe Complements. 

Now comes Mr Goodman, and he ſays, That 
about the ſame Time, viz. Mid May, Mr Porter 
acquainted him, there would be a Meeting of ſome 
of King James's Friends, at this Tavern in Lea- 
den- hall. ſtreet. He ſays, That he did tell Mr 
Porter, he doubted he ſhould not be there at Din- 
ner, but he would come as ſoon as he could af- 
ter Dinner; and according to Appointment, he 
did come after Dinner, and there was this Con- 


ſultation and Reſolution that Mr Porter ſpeaks of, 


and ſays, That Mr Charnock afterwards told him, 
he had been in France with the late King, and 
brought back the ſame Anfwer that Mr Porter 
ſpeaks of; and he had the Honour of Thanks 
from the late King too. 

_ Gentlemen, ] muſt obſerve one Thing to you, 
which does go very much towards the Confirm- 


The Tryal of 
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ing what theſe Witneſſes ſay, and that „ the 
Agreement in their Teſtimonies, tho” they were 
examin'd apart at the Delire of the Priſoner. 
You will find they agree in theſe ſeveral Circym. 
ſtances, in the Time, that it was this Time twelye. 
months; in the Place, that it was at this Tavern: 
in the Number of Perſons that were there, which 


was Eight before Mr Goodman came in; in the 


Number of Horſe, Foot, and Dragoons that were 
to be brought from France, and in thoſe Horſe 
that were to meet them here; and beſides, in 
thoſe Words of Diſcourſe upon the Conſultation 
and the Reſolution. And there is one Circum. 
ſtance more in which they do agree, and which 
is very particular; That when they came to deli. 
ver their Conſent to this Meſlage that Mr Char- 
nock was to carry, the reſt ſate, and Mr Cook the 
Priſoner did kneel upon the Chair, and lean'd 
upon the Table. And this both of them do 2 
gree in. And after all the many Queſtions ask d 
in their ſeparate Examination, 1 do not find they 
diſagree in any Part of their Evidence. So that, 
Gentlemen, there can remain ne Queſtion nom, 
but Whether theſe two Witneſſes are Men of 
Credit; or, whether there has been oppoſed to 


them any ſuch Evidence as will make you believe, 


that (if not both) at leaſt one of them has for- 
ſworn himſelf. They do produce nothing againſt 
Mr Porter, whatſoever may have been produc 
at former Tryals againſt his Credit: Perhaps 
what has been before, has ſatisfied the ObjeQors, 
and there is nothing appears againſt his Credit; 
but he is not only a competent but a very clear, 
good, credible, and undoubted Witneſs. 


But againſt Mr Goodman they offer ſeveral Things . 


which they ſay amount to a violent Preſumption, 
that he is not to be look'd upon as a credible Wit. 
neſs: And firſt, they produce a Record of a Con- 
viction upon an Information againſt him, for at- 
tempting to poiſon two Noble Dukes: This he 


was convicted of, and fin'd 1000 1. and ordered 


to find Sureties for his good Behaviour during his 
Life. But, to this it is anſwered, that it appears 
in the ſame Record, that Satisfaction was acknow- 


ledged of the 1000 /. and all the reſt of the Judg- 


ment the very next Term, and he was forthwith 
diſcharged, and that without Paying the Money, 
which ('twas obſerv'd) the Priſoner's Council ſaid 
Mr Goodman was not able to pay at that Time, 
no more than he could 20000 l. and thereupon the 
King's Council ſay, that the Government was 
convinc'd that he was wrong'd by a cauſeleſs Pro- 
ſecution, and the Evidence againſt him was found 
not to be credible. And beſides, Mr Goodman 
ſtands pardoned by ſeveral Acts of Pardons, as 
well as other Suhjcas. 

Then they produce one Edwards, who is a Pri- 
ſoner here, and committed for Suſpicion of High- 
Treaſon, and for Treaſonable PraQtices : He is, 
no doubt of it, a Witneſs for all that : For that 
is but an Accuſation upon him, and does not take 
away his Credit. He tells you of a Diſcourſe 
that he had with Mr Goodman, and that Goodman 
ask'd him when the Priſoner was to he try'd; 
and he told him he wou'd be try'd ſuch a Day; 
and when it was ask'd what it was for, it was an- 
ſwer'd, not for the Aſlaſſination, but for ſend- 
ing Mr Charnock into France. He ask'd then who 
were the Witneſſes againſt him? Mr Grodmas 
ſaid, Mr Porter and himſelf. And further ſaid, 
that he underſtood that Mr Cook, had ſworn againſt 
him (though he would give an Account of no 
Body elſe) and had no Pardon, and either he 
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muſt hang, or himſelf And then he talk'd light- 
ly of the Buſineſs of Hanging, and faid it was a 
Holiſh Thing to be hang'd, for all that People 
wou'd ſay, was, that ſuch an one hang'd handſome! 

or dyed bravely. This indeed is a Sort of Diſ- 
courſe as if Mr Goodman did apprehend himſelf 
in Danger from Mr Cook's Evidence; and yet [ 
cannot ſee that it does at all falſifie the Evidence 
of Mr Goodman : He may be a true Witneſs, and 
yet he might ſay he was to give Evidence againſt 
Mr Cook, and it was in Mr Cook's Power to give 
Evidence againſt him, and that truly; and if 
both were in the Guilt, they were in Danger of 
one another. But for a further Anſwer, the 
King's Council have produced Mr De la Rue, who 
ſays, that he knew Mr Edwards, and that he was 
a Scotch Man, and reputed Chaplain to the Viſcount 


of Dundee, that he went formerly by the Name 


of Domglas, and by that Name he was ſet down 
and deſcribed in the Liſt that Mr Charnock ſent 
to Captain Porter; and to that Name he anſwer'd 
in the Preſi- Tard lately. Now it is certain, that 
Mr Charnock's putting of his Name in that Liſt, 
is no Evidence of his being guilty in Mr Charnock's 
Treaſon, But his going by two Names doth juſtly 
lay him under ſome Suſpicion. But the Evidence 
that the Priſoner ſeems to rely upon moſt, is 
what Evidence has been produc'd againſt Mr 
Goodman in that Point of Fact, by the Maſter 
and the two Drawers; the firſt of the Drawers 
Name was Crawford, and he does tell you, that 
about twelve Months ago there was this Company 


1 at Dinner there: My Lord of Aylesbury, my Lord 


Montgomery, Sir John Freind, Sir John Fenwick, Sir 
William Parkyns, Captain Porter, Mr Charnock, and 
the Priſoner, though he did not then know his 
Name, or the Name of one or two more of 
them. I obſerve by the Way, that his Teſtimony 
ſo far does verifie theirs, that there were eight of 
them there, but he ſays he did not ſee Mr Goodman 
there, nor any but thoſe that dined there. And 
my Lord of Aylesbury went away, as he thinks, 
about Four a Clock. He cannot fay that the Pri- 
ſoner was there, or was gone at that Time before 
Mr Goodman came in; for he did not ſee Mr 
Goodman there at all, he was not in the Room all 
the Time, but he was to ard fro attending till my 
Lord of Aylesbury and my Lord Montgomery went 
away in a Coach that was called, jus when they 
were gone, the reſt of the Company ſtaid there 
a good while; being urged to tell how long, at 
laſt he ſaid it was dark, and that agrees with Mr 
Porter, who ſays, it was about nine a- Clock when 
they went away. He ſays he was there once or 
twice after my Lord of Aylesbury went away, 
but he never ſaw Mr Goodman that he remembers 
at all, till laſt Saturday, in all his Life. As to 
this, the King's Council ſay, that it is only a ne- 
gative Evidence, and in which a Man cannot be 
abſolutely poſitive, bur can only ſpeak according to 
his Obſervation and Memory, which might not 


be perfect, and Mr Goodman might be there in the 


mean Time of his going in and out : That is poſ- 


ſible; and ſo it muſt be left to you to conſider of 
If, 


Then there is Huntley the other Drawer, and 


be fays my Lord of Aylesbury went away about 


that Time, and that he did not ſee Mr Goodman 

there at all, nor ever in his Life till now ; nei- 

ther does he remember that any Body came to 

them after Dinyer, and if any freſh Man had 

then come in, he thinks he ſhould (going often 

in to — * known him; and ſays, that he 
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attended this Company only: And he had ſeen 
Sir John Freind and Sir William Parkyns there be- 


re. 

Then Mr Cock, the Maſter of the Houſe, was 
produced, and he names all the eight Perſons that 
did dine there, and ſo far he confirms the King's 
Evidence: He thinks that my Lord of Aylesbury 
and my Lord Montgomery went away privately (as 
it ſeems they bad come) in a Hackney Coach, 
and that it was about 4 a-Clock; and he ſays, he 
did not ſee Mr Goodman there, and he does not 
know that he ever ſaw him till now : But when 
he was croſs-examined by the King's Council, he 
does acknowledge that he might poſſibly come in 
after Dinner, and before my Lord of Aylesbury 
went away, and he not ſee him, becauſe he was 
not there all the Time; he ſays, Sir John Freind 
uſed to dine at his Houſe, and came to his Houſe 
once a Week; and he had ſeen ſome of the reſt, 
but they did not frequent his Houſe as Sir John 
Freind did : He ſays, the Company din'd about 
Two a-Clock, and the laſt of them ſtaid till about 
Eight or Nine, and that the Door was ſnut as is 
uſual when Company is in a Room, but no Body 
was forbid to come there. 

But to eſtabliſh the Credit of the Evidence on 


the King's Part, they did produce Mr Goodman 


and Mr. Porter again : Mr Goodman does acknow- 
ledge ſo far to be true, that my Lord of Aylesbury 
went away firſt; but ſays, that himſelf was not 
wholly a Stranger to this Houſe, for he had di- 
ned there four or five Times with Sir John Freind, 
and particularly one Time, he being fick, and 
asking for ſome Brandy, the Maſter of the Houſe 
ſaid he would help him to ſome of the beſt in Eng; 
land, and Mr Goodman would have bought ſome of 
him. But the Maſter ſeems not to own that, and 
ſays, he does rfot remember any Thing of it. 

But then comes Mr Porter again, and he ſays po- 
ſitively, that Mr Goodman was there, and that he 
did ſpeak with the Company, and complemented 
my Lord of Ayle:bury when he went away, and 
went Part of the Way towards the Stairs with him; 
and he does well remember it by this Token, that 
when Mr Porter was told Mr Goodman was below, 
he mentioned him in the Company as a truſty Man, 
that was fit for the Converſation ; and then Mr 
Porter went and fetch'd him up, and Mr Goodman 
was there near two Hours, and they diſcours'd all 
this Matter in that Time in the Preſence of the 
Priſoner and the reſt; and he ſays it was about 
ſix a-Clock before my Lord of Aylesbury and my 
Lord Montgomery went away, and then there was 
Opportunity enough for this Diſcourſe, and Con- 
ſult that they ſpeak of. 

The Priſoner has offered another Sort of Evi- 
dence : Firſt, the Confidence of his own Innocence, 
that he was abroad three Weeks after this Con- 
ſpiracy was diſcovered ; and they have produced 
Mr Treganna, Mr Peachy, and Mr Nichols, who 
prove that he never abſconded, but was abroad 
and appeared openly (for three Weeks after) till 
ſuch Time as he was taken. This the King's 
Council fay is no Proof that he is not Guilty, 
and their Evidence untrue. They ſay he might 
have a Confidence, and the rather becauſe he is 
not charged with the Aſſaſſination ; for, at that 
Time theſe Witneſſes ſpeak of nothing was diſ- 
covered and publick but the Aſſaſſination ; for it 
was before Sir John Freind's Tryal; and then was 
the great Diſcovery If the Secret of the Invaſion. 

Thea he ſhews further as to his Converſation, 
that he is a Man of a very ſober Life, never was 
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known to ſwear; that he drinks but little, and is 
a Godly Man, and often ſays his Prayers: As to 
that, the King's Council on the other Side tell 
you, that has been pretended; to by other People 
too; and the Queſtion is not about Rien, but 
this Fact that you are now to try. Whether, he 
be ſo Religious or no as he pretends, or whether 
he be ſincere in his Devotion, that is not ſo much 
the Matter now, but the Queſtion is, whether he 
has offended in this Kind as he ſtands accuſed. 
7 hey, produce a Gentleman, one Mr Hammond, 
and he ſays that he is a very Conſciencious Man, 
and particularly is a great Lover of his Country; 
and he has often heard him declare a Deteſtation 
of an [nvaſion by a French Force, and wiſh Suc- 
ceſs to the Fleet; but chat which he remembers 
chiefly, was about the Time of the Diſcovery of 
this Plot, The King's Council anſwer to this, 
that a Man may uſe ſuch kind of Expreſſions, 
perhaps to cover his Guilt ; and in the Reply to 
Sir Barth. Shower's Obſervations, it was taken No- 
tice of by Mr Sol.citor, (what we all cannot but 
remember) that the like Evidence was given as to 
Sir Join Freind, that he did deteſt an Invaſion, 
and was preſent at the Common-Prayer when 
King William was pray'd for, and declared againſt 
Plots; and that if they catched him in the Corn 
they might put him in the Pound. Theſe Things 
a Man might ſay, and it is the lighteſt Evidence 
that can be given, being Diſcourſes out of Mens 
own Mouths, who will never proclaim their own 
Guilt; and therefore it is the weakeſt Defence 
that can be offered. But, Geatlemen, you are to 
conſider the other Evidence that has been pro- 
duc'd by the Priſoner, given by ſeveral Wit- 
neſſes, and who are upon their Oaths now as 
well as the King's Witneſſes. And his Coun- 
cil ſay. their Witneſſes, but particularly the 
three, upon whom. they chiefly rely, have no 
Objection made out againſt them; and no Man's 
Teſtimony ought. to be preſumed to be falſe. 
And it muſt be taken Notice of, that they can 
ſpeak only according to their Belief, grounded 
on their Obſervation and Memory, that they 
did not, ſo far as they obſerved or remember, 
ſee Mr Goodman there, as *twas moſt probable 
they ſhould if he had been. But tis poſſible 
they might over look or forget; the rather for 
that they were not of the Company, but in and 
out, up and down; and Mr Goodman was not 
there at Dinner when their Attendance was fixt 


and conſtant. 


It ought to be conſidered alſo, that here are ſe- 
veral Circumſtances, ſome of which ſeem very pre- 
gnant. It is agreed on all Hands, that the Priſo- 
ner dined there with thoſe other ſeven Perſons, 
concerning Four of whom we muſt conclude 
nothing; but concerning three of them we in 
this Court may take Notice, they are Attainted 
of High Treaſon, and ſo it is evident that the 
Priſoner was for a long Time a Companion of 


three Traytors, and had a Converſation with 


them. I do not find that he had any Occaſion 
to be there; nor any of the reſt of the Compa- 
ny. Concerning my Lord of Aylesbury, indeed it 
is ſaid he propoſed to treat about a Hogſhead of 
White Wine. But that ſeems to be caſual, and 
not the End of his Coming and Dining with this 
Company there. But, be that how it will, that 
relates to his Lordſhip alone. But, for the others, 
I do not find they do pretend any Occaſion of 
Meeting there; and therefore it leaves it the 
more ſuſpicious: And 'tis the more ſo, becauſe 
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it was managed ſo priyately and cautclouſly, They 
were not attended according to their Qualities 
The Lords went away together in a Hackne 
Coach that was called, as they had come thither 
in another. The reſt thought fit to ſtay there 
till it was dark; and as ſoon as it was ſo, went 
away. There was ſome extraordinary Cauſe for 
all this. It did import the Priſoner to jheyw 
that it was for ſome good Cauſe and Purpoſe, ? 

And farther, it is obſervable that this Hoyg, 
was a Place which, as the Maſter. ſays, none of 
this Company did uſe to reſort to, except Sir 
John Freind; which makes it probable (this be. 
ing a Houſe that Sir John Freind frequented and 
none of the others) that Ze beſpoke this Place 
and brought the reſt thither: And if it were 
ſo, that makes it more probable that there wax 
ſuch a Treaſon there to be hatch'd, as is evi. 
denced by the King's Witneſſes; for you may 
remember, and it appears by the Record in thi; 
Court, that Sir John Freind was indicted and at- 
tainted (not for the Aſſaſſination, but) for the 
Treaſon for which the Priſoner is now a Trying, 
an Invaſion that was to be ſupported with an 
Inſurrection. Now if Sir John Freind was chiefly 
acquainted with this Houſe, and brought thi 
Company together, it is very probable it was 
about this Buſineſs which Sir John Freind was { 
concerned in. And that he is Attainted for jr 
appears upon the Record before us; which ſhoul4 
be read, but that the Priſoner's Council admit 
it, and are fo far ſatisfied in it, that they won't 
Arraign the Verdict; nay, they did acknos edge 
that there was a Plot; and there was no Douhc 
of it, there was ſuch a Plot. 

Now then, Gentlemen, here it is certainly 
proved by theſe two Witneſſes, (and not gaia- 
ſaid by the Priſoner's own Witneſles) that there 
was ſuch a Meeting, and that the Priſoner was 
there; and they both have poſitively ſworn that 
this Treaſon was committed there. You have 
heard what has been objected to their Credit; 
they have delivered their: Teſtimony upon their 
Oaths; and ſo, Gentlemen, are you upon your 
Oaths: If you are ſatisfied, and can take it upon 
your Conſciences, that theſe two Witneſſes are, 
or any one of them is, forſworn (if ſuch Diſtia- 
ction can poſſibly be made in this Caſe) then 
you are to acquit the Priſoner ; but if you are 
ſatisfied, and think they have ſworn true, you 
are to find him Guilty. 

Mr J. Rokeby. Nay, if one be forſworn, both 
are; for the Evidence is entirely in all Parts the 


ſame; and if Mr Goodman be perjured, Mr Porter 


is ſo too. | | 

Sir B. Shower. Forſworn and Perjured are hard 
Words; we only ſay miſtaken. | 

Mr J. Rokeby. Well, that Objection goes to one 
as well as t'other. 

L. C. J. Treby. It muſt be ſo, ſince they ſpeak 
of the ſame joint Matter, viz. their being toge- 
ther in Company. If Mr Porter ſays true, when 
he ſwears that Mr Goodman was there with 
him and the, reſt, Mr Goodman muſt ſay true 
when he ſwears that he was there with Mr Porter 
and the reſt., There was one Thing that ! for- 
got: Sir B. Shower obſerved, that it might be an 
layention of . Captain Porter, becauſe he fixeth it 
in Point of Time to the Month of Ay, that he 
does not ſay it was in April; for that then it 
would be within the Pardon, . which extends to 
April 29. laſt Year; nor would he lay it in June, 
for then he was in Newgate, and others of them 

were 
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e diſpersd by reaſon of a Riot committed in 
_— ; and ehis Sir B. Shower alledges, was 
a Piece of Skill and Contrivance: But, really, 
this is a Piece of Ingenuity in himſelf : For, be- 
ſides that the King's Witneſſes affirm poſitively 
that it was in May, and remember it by a certain 
Token, viz. T hat it was within a very few Days 
after the King went beyond Sea, one or two of 
the Priſoner's Witneſſes (Crawford I am ſure) did 
ſay that this Meeting was this Time Twelve-month, 
and you Know we are now near mid- May. - 

Mr Serjeant Darnall. If you believe our Drawers 
for Part, you muſt believe them for all. 

Mr Att. Gen. No, not ſo: My Lord ſpeaks on- 
ly where they concur with our Evidence. It were 
ſtrange to expect we ſhould disbelieve or doubt 
what the Witneſſes on both Sides affirm to be 
true: But, I do not think it would be to the Ad- 
vantage of the Priſoner, if what his Council pro- 

ſeth were agreed to, viz. That the Drawers 
(and their Maſter too) ſhould be believed for all 
they ſay, provided equally that the King's Wit- 


neſſes ſhould, in like manner, be beliey'd for what 


they ſay. For, the main Thing controverted, is, 
Whether Mr. Goodman were at this Meeting. Theſe 
Witneſſes for the Priſoner ſay, they did not ſee 
him there; at leaſt they do not remember it. 
Mr. Porter, and Mr. Goodman himſelf ſays, he was 
there. Now, theſe Things agreed, and admitted, 
would make a very conſiſtent clear Evidence, that 
Mr. Goodman was there, though the Maſter and 
Drawers did not obſerye, or do not remember his 
being there. | | 


Then an Officer was Sworn to keep the Fury, who 

withdrew to conſider of their Verdict, and about 

| _ Quarters of an Hour after, returned into 
ourt. 


Cl. of Arr. Gentlemen, anſwer to your Names. 
Henry Sherbrook. 

Mr Sherbrook. Here. And ſo of the Reſt, &c. 

- 8 of Arr. Are you all agreed of your Ver- 
ict? 

Jury. Les. | 

Cl. of Arr. Who ſhall ſay for you ? 

Jury. Our Foreman. 

Cl. of Arr. Set Peter Cook to the Bar, (which was 
done.) Peter Cook hold up thy Hand, (which he did.) 
Look upon the Priſoner; how ſay you, Is he guil- 
ty of the High-Treaſon whereof he ſtands Indict- 
ed, or not guilty ? 

Foreman, Guilty. 

Cl. of Arr. What Goods or Chattels, Lands or 
Tenements had he at the Time of the Treaſon 
committed, or at any Time ſince ? 

Foreman. None to our Knowledge. 

Cl. of Arr. Then hearken to your Verdict as the 
Court has recorded it: You ſay that Peter Cook is 
guilty of the High-Treaſon whereof he ſtands in- 


dicted, but that he had no Goods or Chattels, - 


Lands or Tenements at the Time of the High- 
Treaſon committed, or at any Time ſince to your 
Knowledge, and ſo you ſay all. 

Fury. Yes. 

Cl. of Arr. Gentlemen, the Gourt diſmiſſes you, 
and thanks you for your Service. 


Then the Court adjourned till five a Clock in the 
Evening. 
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About ſix aClock, the Court being, by Proclamation, 
reſum'd, the Priſoner, convitted, was brought to the 
Bar, in order to Judgment. 


Cl. of Arr. Peter Cook, hold up thy Hand (which 
he did), thou ſtand'ſt convicted of High-Treaſon, 
for compaſſing and imagining the Death of his Ma- 
jeſty King William the Third, and for adhering to 
the King's Enemies : What can'ſt thou ſay for thy 
ſelf, why the Court ſhould not give thee Judgment 
to die according to the Law ? 


Cook. My Lord Mayor, my Eyes are very bad, 
therefore I deſire your Lordſhip would be pleaſed 


to take this Paper, and that it may be read. 

Cl. of Arr. Have you any Thing to ſay in Arreſt 
of Judgment ? 

Cook. I deſire my Paper may be read. 

[ It was handed up to the Court, and then delivered 
down to Mr Attorney General and the King's Coun- 
cil, but not openly read.] 

Mr Recorder. Mr Cook, the Court have read your 
Paper you ſent up, and have communicated it to 
the King's Council; if you have any Thing to 
move in Arreſt of Judgment, this is ,your Time, 
and we will hear you; but as for any Repreſenta- 
tion of your Caſe to any others, that muſt be con- 
ſidered of after wards, you are now called to your 
Judgment, 

Cook. I did not know that I might offer any 
Thing afterwards, but if your Lordſhips think 
fit to communicate that to my Lords Juſtices, I 
ſubmit it to you. 

Mr Recorder. Mr Cook, there is nothing appears 
upon this Paper that is Matter of Law, and ſo 
not ſeryiceable to you now, and therefore what 
you deſire in it, the Court will conſider of after- 
wards. | 

Cook. I do not underſtand the Law, my Lord, 
but I have heard the Court ought to be of Council 
for the Priſoner, and I deſire I may not ſuffer by 
my Ignorance. 

Mr Recorder. I declare it, for my Part, I know 
nothing that you can have any Advantage of, in 
Arreſt of judgment; if I did, you ſhould not loſe 
the Benefit of it, and you have had your Council 
aſſigned, who have pleaded for you without re- 
ſtraint; and if there had been any Matter of Law 
that would have availed you in Arreſt of Judg- 
ment, no doubt, they would have laid hold of 
that Advantage for you. 

— I can't tell, my Lord, what is Matter of 

w. 

Mr Att. Gen. Vour Lordſhip obſer ves, they took 
all the Objections that they could to the Indict- 
ment, but there was none that they could fix. 

Cl. of Arr. Then Cryer make Proclamation, 
(which was done on both Sides of the Court.) 


Cryer. Oyez. All Manner of Perſons are com- 


manded to keep Silence while judgment is in gi- 
ving, upon Pain of Impriſonment. 

Cook. My Lord, may I have my Paper again ? 

Mr Recorder. If you think it may be of any Ser- 
vice to you to leave it with the Court, you may 
do ſo; or if you deſire it, you ſhall have it again. 

Cook. I deſire your Lordſhip to keep it. 

Mr Recorder. I will receive it, and it ſhall not 
be buried, 1 aſſure you. 

Cook, 1 don't hear what the Court ſays. 

Mr Recorder. You ſay you did not hear what 
was (aid to you: If you deſire to have your Paper 


Ken again, 
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again, you ſhall have it; but if you deſire to have 
it communicated Above, the Court will conſider 
it, and take care of that too. : 

Cook. 1 deſire your Lordſhip would do it. 


Then the Recorder proceeded to give Judgment. 


Air Cook, I think it uſeful to the Publick, and 
alſo at this Time to you, to obſerve, That the 
Reign. of the late King James, was, throughout, 
one intire Deſign and Project form'd, in conjun- 
Aion with the French King, totally to ſubvert our 
Religion, Laws, and Liberties, which grew ſo 
apparent to the Subjects of theſe Nations, in fo 
many Inſtances of fatal Conſequence, manag'd in 
ſuch a Method, and advanc'd ſo far, that the 
People of theſe Kingdoms, of all Qualities, Ranks, 


- and Degrees, did find it abſolutely neceſſary for 


the Preſervation of themſelves and the neighbour 
Nations now in Alliance with us, to pray in Aid 
of the then Prince of Orange, as a Perſon not only 
nearly allied to this Crown, but alſo intirely in 


the Intereſt of theſe Kingdoms, and thoſe neigh- 


bouring Princes, and Countries that lay expoſed 
to the Violence and ambitious Inſults of France. 
And the Love which that noble Prince did bear, 
not only to us, but to our Neighbours alſo, diſ- 
poſed him to embrace that Invitation, upon whoſe 
Arrival here, that Predeceſſor, from Motives that 
were inviſible, declin'd the Kingdom and the Go- 
vernment, and left the People to themſelves ; 
whereupon his preſent Majeſty was neceſſarily and 
rightfully placed upon that Throne he ſo well de- 
ſerved: And this 1s now that King, for whoſe 
Preſervation all good People have aſſociated, and 
ſpare neither Lives nor Treaſure to ſupport and 
to continue in the Government ; and this is that 
King whom you have traiterouſly conſpired, not 
only to dethrone, but alſo to deſtroy ; and this is 
that People that you would have to ſwim in Blood, 
and loſe their Religion, Liberty, and Property. 
Theſe Matters need a Hiſtory to relate at large, I 
only touch them ſhortly, to move good Men to 
rejoyce in their Deliverance, and to move you ſe- 
riouſly to refle& upon the Heinouſneſs of your 
Crime, | 

Mr Cook, you are an Engliſh Man, and muſt needs 
know, that in this Place we frequently condemn 
to Death, Clippers, Coiners, Thieves, and Rob- 
bers, and other ſuch like Criminals, and that juſt- 
ly and neceſſarily too, for the Preſervation of the 
Innocent, and for the common Good. Of what 
Condemnation muſt you, and ſuch as you, be wor- 
thy then, who have ſo horridly endeavour'd and 
deſign'd the fatal Ruin and Deſtruction of your 
own native Country, and to render your Fellow- 
Subjects a miſerable Prey, and at the Beſt to be- 
come Slaves and Vaſſals to a foreign Prince? 


8 Will. 2, 


Let me alſo mind you, That nothing is more 
ſure, than that after this, you mult receive a Jude. 
ment in another World; and if that paſs aging: 
you too, that Sentence will be moſt Terrible, ang 
your Sufterings without End: And therefore | d 
adviſe you to imploy the few Days you have yet 
to live, in Preparation for your future Happineß, 
which cannot be duly done without a full Confec. 
ſion of this, as well as other Crimes you haye 
been guilty of: I therefore charge it to you, az 
your Duty, and leave it with you at your utmoſt 
Peril, that you honeſtly and faithfully diſcover all 
you know of this inhumane and traiterous Con. 
ſpiracy, and all the Perſons that you do know tg 
be guilty of it: This will be the greateſt Service 
you can do in this World, and will be the beſt pre- 
paratory Step that you can take towards a better. 

And, Sir, 

There now remains no more for me to ſay, but 
to pronounce that Sentence on you which the Lay 
directs: And that is this, 


That you, Peter Cook, be taken hence to 
the Place from whence you came, and 
thence be drawn upon a Hurdle to the 
Place of Execution, where you are ty 
be hang d by the Neck, and cut down 
before you be dead; that your Bowels 

be taken out, and your Privy Members 
cut from your Body, and both burnt in 
your Sight; that your Head be cut of, 
and your Body divided into four Quar- 
ters, which Head and Quarters are to 
be at the Rings Diſpoſal; and God Al. 
mighty have Mercy upon your Soul. 


Cook. I beg, if your Lordſhip pleaſe, that 1 may 
have my Relations and Friends come to ſee me, 
and ſome Divines, the better to prepare me for 
another World. 

Mr Recorder. Mr Cook, if you'll give the Names 
of thoſe that you would have come to you, to the 
Officer, Care ſhall be taken in it; and you will 
not be denied any reaſonable Helps that may be 
had for your Preparation for Eternity. 

Mr Att. Gen. It is not fit he ſhould be deny'd 
any reaſonable Help; but in the mean Time there 


is Reaſon for the Government to be cautious, up- 


on the Account of what has notoriouſly paſt in the 
Caſe of ſome others. 

Mr Recorder. If he give in the Names, it will 
be conſidered of, and Care taken that nothing be 
done, but what is reaſonable and ſafe. 

T hen the Priſoner was taken from the Bar, and 
the Court 2 to what was remaining of the 
Buſineſs of the Seſſions. 
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The TRY AL of ALEXANDER KNIGHTLEY 
Publiſh'd by AUTHORIT Y. 


De Termino Paſche Anno Regut Regis Gulielmi Tertii Octavo. 


In Banco Regis. 


Die Joos Tricefimo Aprilis, Anno Domini 1696. 


HIS Day the Keeper of Newgate 
bh brought to the Bar of the Court of 
W354 TISH Ning, Bench, Alexander Knightley, by 
WEISER virtue of a Writ of Habeas Corpus, 
AN Iſſuing out of that Court for that Pur- 
poſe, to be Arraigned upon an Indictment of High 
Treaſon, found againſt him at the Seſſions of Oyer 
and Terminer, holden for the County of Middleſeæ; 
which Indictment by Writ of Certiorars was re- 
moved into the Kings Bench. The Return of the 
Habeas Corpus was delivered, and then the Priſo- 
ner was Arraigned thus. | 

Cl. of Ar. Alexander Knightley hold up thy 


Hand (which he did.) Thou ſtandeſt Indicted by 


the Name of Alexander Kniohtley, late of the Pa- 
riſh of St. Paul Covent Garden in the County of 
Middleſex, Gent. For that you not having the 
Fear of God in your Heart, nor weighing the 
Duty of your Allegiance, but being moved and 
ſeduced by the Inſtigation of the Devil, as a falſe 
Traytor againſt the moſt Serene, moſt Illuſtrious, 
and moſt Excellent Prince, our Sovereign Lord 
William the Third, by the Grace of God of 
England, Scotland, France and Ireland, King, De- 
fender of the Faith, & c. Your ſupreme, true, 
rightful, lawful, and undoubted Sovereign Lord, 
the cordial Love and true and due Obedience, Fi- 
delity, and Allegiance, which every Subject of 
our ſaid Lord the King that now is, towards him 
our ſaid Lord the King ſhould bear, and of right 
ought to bear, withdrawing, and utterly to ex- 
tinguiſh, intending and contriviag, and with all 
your Force purpoſing and deſigning the Govern- 
ment of this Kingdom of Exgland, under him our 
ſaid Lord the King that now is, of right duly, 
happily, and very well-cſtabliſhed, altogether to 
ſubvert, change, and alter, as alſo the ſame our 
Lord the King to Death, and final Deſtruction 
to put and bring, and his faithful Subjects, and 
the Freemen of this Kingdom of England, into 
intolerable and moſt miſ-rable Slavery to Lewis 
the French King to ſubdue and inthral, the tenth 
Day of February, in the ſeventh Year of the Reign 
of our ſaid Sovereign Lord the King that now is, 
and divers other Days and Times, as well before 
as after, at the Pariſh of St. Paul Covent-Garden, 
aforeſaid, in the County aforeſaid, falſely, malici- 
ouſly, deviliſhly, and Traiterouſly you did com- 
paſs, imagine, and contrive, purpoſe, deſign, and 
intend, our ſaid Sovereign Lord the King that 
now is, to ſlay, kill, and murther, and a miſe- 
rable Slaughter among the faithful Subjects of our 
ſaid Lord the King, throughout this whole King- 


dom of England, to make and cauſe ; and your 
ſaid moſt wicked, moſt impious, and deviliſh 
Treaſons, and traiterous compaſſings, contrivan- 
ces and purpoſes aforeſaid, to fulfil, perfect, and 
bring to effect, you the ſaid Alexander Knightley 
afterwards, to wit, the ſame tenth Day of Febru- 
ary, in the Year aboveſaid, at the Pariſh afore- 
ſaid, in the County aforeſaid, and divers other 
Days and Times, as well before as after, there 
and elſewhere in the ſame County, falſely, mali- 
ciouſly, adviſedly, ſecretly, traiterouſly, and with 
Force and Arms, with very many other Traitors to 
the Jurors unknown, did meet, propoſe, treat, con- 
ſult, conſent, and agree, him our faid Lord the 
King that now is, by lying in wait and deceit, to 
aſſaſſinate, kill, and murther, and that execrable, 
horrid, and deteſtable Aſſaſſination and killing, the 
ſooner to execute and perpetrate, afterwards, to 
wit, the ſame Day and Year, and divers other 
Days and Times at the Pariſh aforeſaid, in the 
County aforeſaid, traiterouſly you did treat, pro- 
poſe, and conſult with thoſe Traytors, of the 
Ways, Manner, and Means, and the Time and 
Place where, when, how, and in what Manner, 
our ſaid Sovereign Lord the King, ſo by lying in 
wait, might be ſlain and killed, and that you did 
conſent, agree, and aſſent with the ſame Tray- 
tors, that forty Men on Horſeback, or therea- 
bouts, of whom you the ſaid Alexander Knightley 
were to be one, with Guns, Muskets, and Piſtols, 
charg'd with Gunpowder and leaden Bullets, and 
with Swords, Rapiers, and other Arms, armed, 
ſhould lie in wait and be in ambuſh, the ſame our 
Lord the King in his Coach being when he ſhould 
go abroad to attack, and that a certain and com- 
petent Number of thoſe Men ſo arm'd, upon the 
Guards of our ſaid Lord the King, him then at- 
tending, and being with him ſhould ſet upon, and 
ſnould fight with them and ſubdue them, whilſt 
others of the ſame Men ſo armed, him our ſaid 
Lord the King ſhould aſſaſſinate, kill, ſlay, and 
murther; and you the ſaid Alexander Knightley, 
your Treaſons and all your traiterous Intentions, 
Deſigns, and Contrivances aforeſaid, to execute, 
perform, fulfil, and bring to effect, afterwards, 
to wit, the aforeſaid tenth Day of February, in 
the ſeventh Year aboveſaid, at the Pariſh afore- 
ſaid, in the County aforeſaid, diverſe Horſes, and 
very many Arms, Guns, Muskets, Rapiers and 
Swords, and. other Weapons, Ammunition, and 
warlike Things, and military Inſtruments, falſely, 
maliciouſly, ſecretly, and traiterouſly you did ob- 
tain, buy, gather together, and procure, and = 
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be bought, obtain'd, gathered together, and pro- 


- cured, did cuuſe with that Intent to uſe, employ, 


and beſtow them in and about the deteſtable, hor- 
rid, and execrable Aſſaſſination, Killing, and Mur- 
ther, of our ſaid Lord the King that now 1s, as 


aforeſaid; and the ſame Premiſſes, the more ſafely, 


and ſurely to execute, do, and perform, you the 
ſaid 3 Knightley, with one Edward King 


late for High-Treaſon, in contriving and conſpi- 


ring the Death of our ſaid Lord the King that now 
IS, Sy convicted and attainted, by the Conſent 


and Aſſent of divers of the Tiaitors and Conſpi- 


rators aforeſaid, in the ſaid tenth Day of February 
in the ſeventh Vear aboveſaid, traiterouſſy did go 
and come to the place propos'd, where ſuch in- 
tended Aſſaſſination, Killing, and Murther of our 


ſaid Lord the King, by lying in wait ſhould be done, 


performed, and committed, to view, ſearch, and ob- 
ſerve, the Conveniency and Fitneſs of the ſame 
Place for ſuch lying in wait, aſſaſſination, and killing, 
there to be made, performed and committed, and 
that Place ſo being ſeen and obſerved, afterwards, to 


wit, the ſame Day and Year, your Obſeryations 


thereof to ſome of the ſaid Traitors and Conſpira- 
tors, you did relate and impart, to wit, at the Pa- 


riſh aforeſaid, in the County aforeſaid, againſt the 


Duty of your Allegiance, and againſt the Peace of 
our ſaid Sovereign Lord the King that now is, his 
Crown and Dignity, and again{ the Form of the 


' Statute in this Caſe made and provided. How ſayſt 


thou, Alexander Knightley, art thou guilty of the 
High-Treaſon whereof thou ſtands indicted, or not 


guilty ? 


Knightley. Not guilty. _ 

Cl. of Arr. Culprit, How will you be Try'd ? 

Knightley. By God and my Country. 

Cl. of Arr. God ſend you a good Deliverance. 
Knightley. With Submiſſion to your Lordſhip, I 
did not expect, in this weak Condition that I am 
in, to be brought at this Time to the Bar ; That 
having taken me off extremely from the Applica- 
tion that I ſhould have otherwiſe made of my ſelf 
to my Defence ; but ſeeing there is no Mercy to 


be had here, I will endeavour to have Patience, 


and undergo my Fate as well as I can. 

L. C. J. Holt. Mr Knightley, you have no Reaſon 
to find fault; for when I was acquainted you were 
ill, and deſired a Phyſician, 1 ordered one to be 
ſent to you; and Yeſterday in the Afternoon you 
ſent Word you were ſo ſick, that you could not 


be brought hither to Day; but your Doctor was 
with me laſt Night, and upon Diſcourſe with him, 


I did apprehend you were not fo ill, but that, 
eſpecially conſidering the Weather, you might 


very ſafely be brought to the Bar to Day. 


Knightley. The Gentleman that brought me the 
Copy of the Indictment found me very ill, and ! 
have been il] ever ſince this Day ſevennight. 

L. C. J. Holt. Well, now Jet us ſee what Time 
we ſhall appoint for the Tryal. | 

Mr Att. Gen. When your Lordſhip pleaſes to 
appolnt. 

L. C. J. Holt. 1 think you cannot Try it till Wed- 
nc ſday fortnight. | 

Mr Clark. That Day is free, my Lord. 

I. C. J. Holt. It being upon a Certiorari, the Pe- 
nire facias muſt be returnable upon a common Day; 
and there muſt be fifteen Days between the Teſte 
and the Return. | 

Mr Art. Gen. May it not be Tueſday then, that 
the Jury appear ? 

L. C. J. Holt. You cannot have it before Wedne/- 
day, tor that is the Return-day. EE 


The Tryal of 
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Mr Clark. Tueſday fortnight is appointed for the 
Tryal between Pride and the Earl of Bath. 

Mr Att. Gen. Then it muſt be upon Wedreſqy, 
for there muſt be fifteen Days between the 7:7. 
and the Return. 

L. C. J. Holt. Well, take back your Priſoner, 
and bring him here again on Wedneſday fortnight, 
you ſhall have a Rule for it. 


Then the Priſoner was carried back. 


Die Mercurii Viceſimo Maij, 1696. Ip 
Banco Regis. Dominus Rex werſys 


Knightley. 


His Day being appointed for the Tryal of 

the Priſoner, he was brought to Weſtmix- 

ſter- Hall, and the jury were call'd over as ſoon as 

the Court appeared in the Hall, and the Defan]. 

ters recorded ; and ahout Eleven of the Clock the 
Priſoner was brought to the Bar. 

Clerk of the Crown. Alexander Knightley, hold ny 
thy Hand, (which he did.) Thoſe good Men that 
thou ſhalt hear called, and perſonally appear, are 
to paſs between our Sovereign Lord the King and 
thee, upon the Tryal of thy Life and Death: if 
therefore thou would'ſt challenge them, or any of 
them, thy Time is to ſpeak unto them as they 
come to the Book to be Sworn, before they be 
Sworn. 

L. C. J. Holt. Mr. Knightley, 1 perceive you have 
a Deſire to ſpeak ſomething 3 let us hear what you 
have to ſay. 

Knightley. | humbly beg your Lordſhip's Leave, 
that I may ſpeak before the Jury be called. What 
I have to ay, I beg I may have your Leave to read, 
becauſe I have a bad Memory. 


_ - Lord, I hope to ſave the Jury 
| | and the Witnefles againſt me a 
great deal of Trouble, and deſign to take up ve- 
ry little of your Lordſhip's Time: But in the 
firſt Place I think my ſelf obliged to thank your 
Lordſhip for your great Indulgence, in granting 
me fo much Time between my Arraignment and 
Trial; the greateſt Part of which I have employ- 
ed to appear before the great Tribunal of Hea- 
ven. 

I ſpeak in the Face of the World here, That 
I am convinced I cannot hope to be happy here- 
after, without a juſt Abhorrence of, and a 
ſincere Repentance for that Crime for which J 
here ſtand Indicted. 

And fince Confeſſion is an eſſential Part of 
Repentance, I do acknowledge I was to have 
been concern'd in ſome Part of the barbarous 
Aſſaſſination, and was unhappily ſurprized into 
a Conſent to act in it, though in my Heart I did 
abominate the Fact as much as any Man living; 
but under ſome honourable and fair Pretences I 
was drawn in at firſt, and then of a ſudden be- 
came fo far engaged, that by a miſtaken Notion 
of Honour, I thought I could not retreat without 


the Infamy of Cowardiſe. 
My Lord, I humbly crave your Lordſhip's Per- 


miſſion, to acquaint you, how that ſome time 
ſince 1 was brought before ſome of the Lords of 
his Majeſty's moſt Honourable Privy Council, 
where I do aſſure your Lordſhip I did freely ow 
and fully diſcover my being concerned in that 
horrid Deſign ; and I here openly confeſs the — 
wi 
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Man of Honour and Conſcience. 


d, there is ove Circumſtance particu- 
„ wo Caſe, I moſt humbly beg leave to in- 
ſiſt opon, and urge £9, your Lordſhip in my. be- 
half, which is, that it was upon my n 
(as conceive) that Mr Harris, now a principa 
Evidence againſt me, was firſt diſcovered ; fo 
that my own Caafiiten has been a great Means 

way my Life- 
wo wa er few, Words now in this ſolemn 
Court to receive from your Lordſhip the Sen- 
rence due upon the Conviction, from my own 
Mouth, of 2 Crime for which I cannot in mode- 
ſty hope, ſo much above my Deſerts, the King's 
moſt Gracious Pardon; yet the Grcatneſs of my 
Offence does not rob me of all Thoughts of Mer- 
cy. whilſt 1 throw my ſelf abſolutely and entire- 
ly at his Majelty's Feet for it; and I humbly 
beg of your Lordſhip as a Privy-Councellor, that 
you would repreſent my unfortunate Caſe to their 
Excellencies the Lords Juſtices of England, as an 
Object of his Majeſty's Favour. : 

And now, my Lord, I ſhall not detain your 
Lordſhip and the Court any longer, but my next 
Words Convict and lay me under the juſt Sen- 
tence of Death: So to my Indictmeat I beg Leave 
to plead guilty, and throw my ſelf entirely up- 
on the King's Mercy, and do deſire my former 
Plea to my Indictmeat may be withdrawn. 

Cl. of the Crown. Thou haſt heen Indicted and 
Arraigned of High-Treaſon, in compaſſiag and 
imagining the Death and Deſtruction of the King; 
how ſay'ſt thou Alexander Knightley, art thou guil- 
ty of the High-Treaſon whereof thou ſtand'ſt indi- 
cted, or not guilty ? 

Knightley. Guilty, my Lord- ; 

Cl. of the Crown. Art thou content to withdraw 
thy Plea Not guilty ? 

Knightley, Yes, Sir. : 

Cl. of the Crown. Do you plead to the Indictment 
guilty or not guilty ? | 

Knightley. Jam guilty. | 

Mr Art. Gen. Thea my Lord we deſire, ſince he 
relinquiſhes his Plea of Not guilty, that you will 
record his Confeſſion; and ſince he has conteſt 
the Inditment, we have nothing more to do but 
wait the judgment of the Court. | 

I. C. J. Holt. We ſhall not give Judgment now. 

Mr Att. Gen. If the Priſoner have any thing to 
ſay for himſelf, your Lordſhips I ſuppoſe will hear 
him to it. 

L. C. J. Holt. But I ſay we cannot by the Courſe 
of the Court give judgment now, for after a Per- 
ſon is convicted here, whether by Confeſſion or 
Verdict, he ought to have four Days from the 
Time of ſuch Confeſſion or Verdict, to move in 
Arreſt of judgment, if there be ſo many Days 
of the Term remaining, if not, then the longeſt 


Time that can be had in the Term is allow'd: In 


Stanley's Caſe it was otherwiſe practiſed, Judgment 
was given the ſame Day, that was ia the time of 
the Popiſh Plot, and is a Caſe not to be imitated, 
becauſe not juſtified by any Precedent before that 
time or ſince, but it has been always obſerv'd to 
have four Juridical Days for moving in Arreſt of 
Judgment, if ſo many remain of the Term. 
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wich that Sorrow. and Repentance as becomes a 


Die Lunæ Vice ſimo Quinto Die Maii 
An. Dom. 1696. 


Being the laſt Day of the Term, the Priſoner 
was brought from Newgate to the King's 
Bench-Bar. | 


Mr Att. Cen. If your Lordſhip pleaſe, I deſire 
the Judgment of the Court to be pronounced upon 
Mr Knightley upon his Conviction. 

Cl. of the Crown, Alexander Knightley hold up thy 
Hand; (which he did.) thou haſt been Indicted 
and Arraigned for High-Treaſon in compaſſing 
and imagining the Death of the King, and adhe- 
ring to the King's Enemies; what caaſt thou ſay 
for thy ſelf, why Judgment ſhould not be given 
againſt thee to die according to the Law? 

Knightley. I have nothing more to ſay, my 
Lord, than what I have ſaid. 


Cl. of the Crown. Cryer, make Proclamation for Si- 
lence. Which was done on both Sidis the Court. 


Cryer. O Yez : Our Sovereign Lord the King 
ſtraitly charges and commands all manger of Per- 
ſons to keep ſilence while Judgment is in giving, 
upon pala of Impriſonment. 

L. C. J. Holt. Mr Knightley, You are by your 
own Confeſſion convicted of High-Treaſon in de- 
ſigning the Murder of the King and the Subver- 
ſion of the whole State of England, in promotin 
an Invaſion from the Fench, its moſt antient an 
inveterate Enemies. | 

It hath appeared before your Arraignment, not 
only by the Evidence that hath been given at 
former Trials; but even by the Signs of the 
Times and the Manner of ſome Mens Actings, 
that there hath been for ſome Years laſt paſt a 
Train of Plots and Conſpiracies againſt this Go- 
vernment, and when the various Means which the 
Conſpirators did project among themſelves for its 
Ruin proved inefiectual, it was at laſt reſolved a- 
mong ſome of the Conſpirators to a ſſaſſinate the 
King, as the moſt certaia Way of accompliſhing 
their End. 

In which Deſign you were deeply engaged and 
was an active Inſtrument ia the carrying it on, 
being ſear to view the Ground on both Sides the 
Water, and with others that were ſent with you 
reported your Opinion, which was the moſt 
convenient Place to attack the King and his 
Guards. 

And though you did the laſt time you were 
at the Bar, urge by way of Extenuation of your 
Crime, that you being engaged in the Intereſt 
of the late King, and thereby ſupported, you 
was ſurprized into this barbarous Deſiga, which 
being propoſed to you, you thought your ſelf ob- 
liged in Honour to engage in it; which is ſo far 
from an Extenuation, that it is an high Aggra- 
vation: For Men of honourable Principles, tho' 
moſt zealouſly diſpoſed to the Advancement of 
any particular Intereſt, yet alwaysdeteſt the Uſe 
of baſe and vile Means. Therefore when the 
Aſſaſſination of the King was propoſed, you had 
an Opportuaity to have retreated with Honour, 
and might have refuſed to be further concerned; 


but you rather purſued this wicked Eaterprize 


with great Zeal- 


And 
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And tho? you are by your Profeſſion a Roman 
catholick, and may for that Reaſon think that 
your Crime is mitigated, becauſe you acted in 
the behalf of a Prince of your own Religion, 
which you hoped thereby to introduce : Not- 
withſtanding all which, your Offence is highly 
aggravated in reſpect of the Ingratitude and Fol- 
ly with which it is attended. For there is no 
Engliſh Papiſt that is Maſter of any Property, but 
heis intereſted in the Preſervation of this Go- 
vernment, to which the whole Party of them hath 
been, and till are continually obliged for its Mo- 
deration and Juſtice ; for inſtead of being expo- 
ſed to the Severity of thoſe Laws to which they 
are obnoxious, they have had the ſame Indul- 
getice in the Enjoyment of their Religion, and 
the ſame Protection, and as much Benefit in the 
Diſtribution of the Common Juſtice of the Realm, 
as any other of the King's Subjeas; therefore 
none of them could ever expect to mend their 
Condition under a French Domi nation. But the 
contrary is foreſeen by all conſidering Men; for 
the Engliſh Pa piſt, as well as Proteſtant, would 
have been reduced to a moſt diſmal State if you 
had obtained your End. 

For it is againſt all the Rules of Reaſon, and 
the Experience of all Ages, to imagine, that the 
French King would ſpare Engliſh Papiſts more 
than Proteſtants; for it is not Zeal to Religion, 
or Affection to the Intereſt of the late King, that 
hath excited him to invade England, but it's his 
Pride and Ambition to conquer the three King- 
doms, and to reduce this to be a Province to 
France: Indeed the Pretence of reſtoring the late 
King, and introducing the Popiſh Religion may 

ſerve to delude ſome warm and unwary Zealots 
to engage in his Aſſiſtance, who do not conſider, 
that if they ſhould be ſucceſsful they would be as 
certainly deſtroyed as others, but with more Diſ- 
advantage to themſelves. For after they ſhall 
have ſurvived the Liberty of their Country, have 
embrued their own Hands in their Countrymen's 
Blood, they will be at the Mercy of their Con- 
queror, who can never think it his Intereſt to 
truſt them, but will deſpiſe them for being ſuch 
villainous Traitors to their own Country. Nay, 
rather, theſe Engliſhmen, who by their Courage 
and Reſolution ſhall endeavour to defend their 
Country, though they ſhould be unfortunately 
vanquiſhed, will meet with a much better Re- 
ception, for they will have given Aſſurances that 
they may be confided in, whea the others have 


by ſuch a wicked Treaſon given a Demonſtra- 


tion to the contrary. 
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8 Will. z 
® ns 
There being then nothing to be ſaid that can 
palliate ſuch a Crime as that of which you are 
convicted; but you having taken a different 
Courſe the laſt time you were at the Bar from 
what you took at firſt, you have relinquiſhed your 
Plea of Not guilty, and have cofeſſed the In. 
dictment; I wiſh out of Charity to your Perſon 
it was as ſincere. as (I think it) it was prudent 
in you; for after ſeveral Convictions of others that 
were your Accomplices, you could not he ; 
Stranger to the Evidence upon which they were 
grounded, you muſt therefore in all probability 
have expected to have undergone the ſame Fate. 
If your Confeſſion be a real Effect of your Re. 
pentance, you will reap the Advantage of it in 
the next World, but what Conſequence it wij 
have in this I cannot ſay, For the Heart of the Rin 
is in the Hand of the Almighty, which as the Rl 
vers of Water, he turneth whitherſoever he wil. 
Live therefore for the time to come in expectati- 
on of a ſpeedy Death, and prepare your ſelf to 
appear before anather Judgment-Seat ; to the ma- 
king of which important Preparation I ſhall dic. 
miſs you, firſt diſcharging the Court of the Duty 
now incumbent upon it, in giving that Judgment 
which the Law hath appointed. And the Court 
doth award, ; | 


That you be conveyed from hence to New. 
gate, the Priſon from whence you came, 
and from thence you are to be drawn up. 
on 4 Hurdle to Tyburn ; where you are 
to be hanged by the Neck, and while 
you are alive to be cut down, your Pri. 
2 Members are to be cut off, and your 
Bowels to be cut out af your Body and 
burnt in your View, your Hed is 
to be cut off, and your Body is to be 
divided into four Parts, and your Head 
and your Quarters are to Fa diſpoſed 
where his Majeſty ſball appoint, And 
: pro God to have Mercy upon your 

oul, | 


Knightley, My Lord, I am traly ſorry for what 
I have done, and I humbly thank your Lord ſhip, 
and the reſt of the Judges for your Favour to 
me. | 


Then the Priſener was carried back to Newgate. 
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OR TOA SD EORIEDS 


The TRY ALS of Joleph Dawſon, Edward Forſeith, 
William May, William Biſhop, James Lewis, and 
John Sparkes: For ſeveral Piracies and Robberies. 


Admi-. Angl. {l. 


The Seſſions of Oyer aud Terminer, and Goal- 
Delivery, held for our Sovereign Lord the 
King, for the Jurisdiction of the Admiralty 
of England, at Juſlice- Hall in the Old- 
Leih, in the Suburbs of the City of London, 
on Monday the 19th Day of October, in 
the Eighth Tear of the Reign of our ſaid o. 
vereigu Lord Ring William the T hird, over 
England, Cc. before the Right Honourable 
Edward Rullel, E/; Henry Prieſtman, 
Eſq; Sir Robert Rich, Knight and Baronet ; 
Sir George Rooke, K?. Sir John Houblon, 
Xi. and James Kendall, Eſq; Commiſſioners 
for Executing and Exerciſing the Office and 
Place of Lord High Admiral 7 England, 
reſpetively aſſigned and deputed; the Right 
Morſbipful Sir Charles Hedges, Kt. Doctor 
of Law, Lieutenant in the High-Court of 
Admiralty of England, Commiſſary-General 
of Our Sovereign Lord the Ring, and Preſi- 
dent and Judge of the ſaid Court; the Right 
Honourable Sir John Holt, Kft. Lord Chief 
Juſtice of the King's- Bench; Sir George 
Treby, Kt. Lord Chief Juſtice of the Com- 
mon-Pleas; Sir Edward Ward, Xr. Lord 
Chief Baron of the Exchequer ; Sir Tho. 
Rokeby, r. and one of the Juſtices of the 
King's-Bench ; Sir Samuel Eyre, Kf. an- 
other of the Juſtices of the King's-Bench ; 
Sir John Turton, X. another of the Juſti- 
ces of the King's-bench ; Sir John Powell, 
Ky. one of the Juſtices of the Common- 


Pleas; Sir Littleton Pow is, Xr. one of the 


Barons of the Exchequer ; William Bridge- 
man azxd joſias Burchet, Eſqs 3 Secretartes 
Pang Admiralty of England; Thomas 

ne, William King, and John Cooke, 
reſpectivelj Doctors of Laws; and others His 
Majeſty's Juſtices named in the ſaid Com- 


miſſion, 


IAA AIs Majeſty's Commiſſioners being 
3 RNS then and there met, the Commiſſion 
225 H 2 2 _ and e _ 
| or Attendance: After which, the 
Sr Gentlemen of the Grand jury were 
called and ſworn, and received their 

Charge from Sir Charles Hedges, Knight, Judge 
of = High Court of Admiralc;, who ſet forth 

ol. Iv. 


vidence) in moſt of the Parts 7 the known World, with- 
F | f 


unto them the Nature of the Commiſſion, the 
Extent of the juriſdiction of the Court, and the 
ſubject Matter of their Enquiries. | X 

Then the Witneſles for the King being ſworn, 
the Grand Jury withdrew, and after a little Time 
returned, finding Billa vera againſt Henry Every, 
not yet taken, Joſeph Dawſon, Edw. Foreſeth, Milli- 
am May, William Biſhop, James Lewis, and John 
Sarkes, Priſoners, for Feloniouſly and Piratically 
taking, and carrying away, from Per ſons unknown, 
a certain Ship called the Gunſway, with her Tackle, 
Apparel, and Furniture, to the Value of 1000 l. 
and of Goods to the Value of 1101. together with 
100000 Pieces of Eight, and 100000 Chequins, 
upon the High Seas, ten Leagues from the Cape 
St. Johns near Surat in the Eaſt-Indies. Then 


Dawſon, Foreſeith, May, Biſhop, Lewes, and — 


were brought to the Bar, and their Indictment 
was read. | | 

Joſeph Dawſon confeſſed that he was Guilty, but 
the reſt pleaded Not Guilty, and put themſelves 
upon their Trials; and thereupon the Petty-Jury 
was called, and the Perſons, whoſe Names fol- 
low, were Sworn. 


William Walker, J Benjamin 

John Child, John bro, 
Edward Leeds, > 4 Samuel Jackſon, 
Thomas Clarke, 7 Thomas Emms, 
Nathan Green, | Henry Hunter, 
Henry Sherbrooke, J | Jobn Hall. 


Then the King's Learned Conncil opened the 
Indictment, &c. and Dr Newton made a Speech; 
which is as follows ; 


My Lord, and Gentlemen of the Jury, 


HF E Priſoners are Indiled for Piracy, in Rob- 

bing and Plundering the Ship Gunſway, be- 

longing to the Great Mogul, and his Subjects, in the 
Indian Seas, to 4 very great Value. 

And the End was ſuitable to their Beginning, they 
firſt practiſed theſe Crimes upon their own Country-men, 
the Engliſh, and then continued them on to Strangers 
and Foreigners : For the Ship in which this Piracy was 
committed, was an Engliſh Veſſel, called The Charles 
the Second, belonging to ſeveral Merchants of this 
City, de ſigned for other Ends, and a far different 
Voyage, which by theſe Criminals, with the Aſſiſtance 
of one Every, their Captain, in all theſe Villanies, was 
ſeized near the Groyn in Spain, in May 1694, from 
which Place, having firſt, by Force, ſet Captain Gibſon 
the Commander on Shoar, they carried off the Ship, 
and with it committed many and great Pyracies, for 
ſeveral Years (as will appear in the Courſe of the E- 


ou 
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out Diſtinction upon all Nations, and Perſons of all 


Religions. ; 
Their laſt Piracy,was this in the Indies, the greateſt 


in it ſelf,, and like to be the moſt pernicious in its Con- 


Znces, ally as to Trade, conſidering the Power 
9 and he natural Inclination of 


the Indians to revenge : But they are hom brought hi- 


ther on their Tryal, and if the Matters they are 
charged with, ſhall be proved, to receive that Judg- 
ment from you, their Crime deſerves ; and that is 
Piracy, which by ſo much exceeds Theft or Robbery 
at Land; as the Intereſt and Concerns of Kingdoms 
and Nations, are above thoſe of private Families, or 
particular Perſons : For ſuffer Pirates, and the Com- 
merce of the World muſt ceaſe, which this Nation has 
deſervedly ſo great a Share in, and reaps ſuch mie} 
Advantage by: And if they ſhall go away unpunt d, 


when it is known whoſe Subjects they are, the Conſe- 


quence may be, to involve the Nations concerned, in 
War and Blood, to the Deſtruction of the innocent 
Engliſh i thoſe Countries, the total Loſs of the In- 
dian Trade, and thereby, the Impoveriſhment of this 


Ning dom. 
The Witneſſes for the King, viz. John Dan, 


and Philip Middleton, were then called and ſworn, 


and in the Opinion of the Court gave a full Evi- 
dence againſt the Priſoners, which was very clear- 
ly ſumm'd up by the Lord Chief Juſtice Holt; 
the Tenour whereof is particularly {et forth in 
the following Trials: But the Jury, contrary to 
the Expectation of the Court, brought in all the 
Priſoners Not Guilty, whereupon the Seſſions 


was adjourned to Saturday the 31ſt of Oflober fol- 


lowing, and the Priſoners were committed upon 
a new Warrant for ſeveral other Piracies. 


Die Sabbati, triceſumo primo Octobris, 


Annoq; Regni Regis Willielmi Tertii 

Octavo, Annoq, Domini, 1696. 
I HE Court being fat (at which were pre- 
ſent Sir Charles Hedges judge of the High 


Court of Admiralty, the Lord Chief juſtice Holt, 
the Lord Chief Juſtice Treby, the Lord Chief 


Baron Ward, Mr Juſtice Rookby, Mr Juſtice Turton, 


Mr Juſtice Eyres, and Mr Baron Powis, Dr Lane, 
Dr King, and Dr Ca) the Court proceeded in 
this Manner. | | 

Cl. of Arr. Cryer, make Proclamation. 

Cryer. O yes, O yes, O yes. All Manner of 
Perſons that have any Thing more to do at this 
Seſſions, draw near and give your Attendance : 
And you Sheriffs of the City of London, return 
the ſeveral Precepts directed to yon, and return- 
able here this Day, upon Pain and Peril that ſhall 
follow thereon. 


[Then the Grand Jury were called over, and 
the Appearances mark'd.7 


Cl. of Arr. Make Proclamation. 

Cryer. O yes, &c. The Lords the King's juſti- 
ces charge and command all Perſons to keep Si- 
lence, while the Charge is giving. 


The Judge of the Admiralty's Charge to the Grand 
Jui) upon this Occaſion. | 


Sir Charles Hedges. Gentlemen of the Grand Jury, 


5 Opinion which this Court had of the 
. 890d Intentions, Abilities, and Integrity 


n ' F 
F 8 ˙ ((( 


of the laſt Grand Jury, was fo fully anſwereq 3 
our late Meeting in this Place; that 1 am corp. 
dent all good Exgliſh-men, who were Wing, 
of their Proceedings, will concur in giving they 
publick Thanks, for the good Services which 
they then performed: I wiſh that all others, wh, 
were concerned in the Diſpatch of that Day, 
Buſineſs, had the like Pretence to have the ſane, 
the Publick Juſtice of the Nation, would not then 
have lain under any Manner of Reproach, ne. 
ther would you have had this farther Trouble. 
But ſeeing that it hath ſo happen'd, it is become 
abſolutely neceſſary that a farther, and a ſtrig 
Enquiry ſhould be made after thoſe Crimes which 
threaten, and tend to the Deſtruction of qr 
Navigation and Trade, and therefore I am aſh. 
red of your Patience, whilſt I ſhew you briefly, 


1. What the Crimes are, which you are to en. 
quire after. 

2. How far the juriſdiction, and your Poyer 
in making theſe Enquiries doth extend, 

3. What is the Duty incumbent on you i 


. this Behalf. 50 


1. As to the Crimes, I ſhall not repeat what 
was mentioned touching all the Particulars thereof 
at the Opening of this Seſſions; but confine my 
Diſcourſe to thoſe, which 1 find by the Calendar 
will, at this Time, neceſſarily fall under your 
Examination, and thoſe are Piracies. 

Now Piracy is only a Sea-Term for Robberp, 


Piracy being a Robbery committed within the 


Juriſdiction of the Admiralty ; if any Man be 
aſſaulted within that Juriſdiction, and his Ship or 
Goods violently taken away without a legal Ay. 
thority, this is Robhery and Piracy. If the . 


riners of any Ship ſhall violently diſpoſſeſs the 


Maſter, and afterwards carry away the Ship it 
ſelf, or any of the Goods. or Tackle, Appare, 
or Furniture, with a felonious Intention, in any 
Place where the Lord Admiral hath, or pretends 
to have Juriſdiction; this is alſo Robbery and 
Piracy; the Intention will, in theſe Caſes, ap- 
pear, by conſidering the End for which the 
Fact was committed, and the End will be known, 
: the Evidence ſhall ſhew you what hath been 
one. 

2. Now the Juriſdition of the Admiralty is 
declared, and deſcribed in the Statute, and Com- 
miſſion, by Vertue of which we here meet, and 
is extended throughont all Seas, and the Ports, 
Havens, Creeks, and Rivers beneath the firſt 
Bridges next the Sea, even unto the higher 
Water- mark. 

The King of England hath not only an Em- 
pire and Sovereignty over the Britiſh Seas; but 
alſo an undonbted Juriſdiftion, and Power, in 
Concurrency with other Princes, and States, for 
the Puniſhment of all Piracies and Robberies at 
Sea, in the moſt remote Parts of the World, ſo 
that if any Perſon whatſoever, Native or Fo- 
reigner, Chriſtian, or Infidel, Turk or Pagan, 
with whoſe Country we have no War, with 
whom we hold Trade and Correſpondence, and 
are in Amity, ſhall be robbed or ſpoiled, in tbe 
narrow Seas, the Mediterranean, Atlantick, South- 
ern, or any other Seas, or the Branches thereof, 
either on this, or the other Side of the Line, it 
is Piracy within the Limits of your Enquiry, and 
the Cognizance of this Court. 

3. Concerning the Duty incumbent upon you 
in making your Enquiries, and Preſentments, you 


may 
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conſider that there is a great Truſt and 
Authority committed to you, and therefore it 
will be expected that a ſuitable Care ſhould be 
had, and your Power executed according to a 
regulated Diſcretion: As you are, on the 
ne Hand, to take Care that the Court be not 
— nor any Man put in Hazard of his 
Life, through any frivolous, or malicious Proſe- 
cution; ſo, on the other Side, and mere eſpeci- 
ally in the Caſes of great, and publick Offences, 
ou are to uſe your utmoſt Endeayours, that 
4 tice, the Support of Government, be not ob- 
. — by any partial Proceedings. b 

You are not obliged in all Caſes to require a 
clear and full Evidence, but only to examine till 

ou find, and are ſatisfied in your Conſciences, 
chat there is ſufficient and juſt Cauſe to put the 
Party accuſed upon his Tryal. You cannot con- 
vit, but may in Effect acquit the greateſt Cri- 
minals, and therefore if you do but find Proofs 
enough to create a Preſumption againſt the Party 
accuſed, when the Caſe ſeems odious, and is of 
great Conſequence and Importance, your ſafeſt 
Way is to put it in a proper Method for the 
Petty Jury, who are to receive full Satisfaction 
from f Evidence that ſhall be given in the Pre- 
ſence of the Party; and according to that Evie 
dence, have Power to determine whether guilty, 
or not guilty, condemn, as well as acquit. 

And upon this Occaſion, ſeeing many who are 
upon that Service are preſent, it ſeems fit that 
they ſhould alſo-know that they have no Power 
to do more or leſs than what is agreeable to the 
Evidence: They are not to interpoſe in Points 
of Law, or to be ſwayed by any Conſideration 
whatſoever, but what ſhall ariſe from the Proofs 
judicially made; they are indeed Judges of the 
Fact, but they are not Arbitrary ; they are as 
much reſtrained by the Dictates of Conſcience 
informed and convinced by reaſonable Proofs, as 
the Judges on the Bench are by the Rules of 
Law. 

No Man can believe juſt as he liſts, and there- 
fore a Determination, or Judgment at Will and 
Pleaſure will never be thought to deſerve the 
Name of a Verdict: For whatever may be pre- 
tended, the World will not be perſwaded that a 
Jory hath purſued the Dictates of Conſcience, un- 
eſs ſome reaſonable Grounds for its Proceedings 
ſhall appear, and therefore, whenever it ſhall hap- 
pen that notorious Malefactors eſcape unpuniſhed 
notwithſtanding, that in the Opinion of moſt good 
Men, there was a full and ſufficient Evidence for 
their Conviction, it is to be wiſhed, and indeed 
it ſeems to me to be neceſſary, in Caſes that re- 
late to the Laws of Nations, that the Reaſons 
which induced ſuch a Determination, ſhould be 
given for the publick Satisfaction, otherwiſe, ſince 
Foreigners look upon the Decrees of our Courts 
of Juſtice as the Senſe and Judgment of the whole 
Nation, our Enemies will be glad to find an Oc- 
caſion to ſay, that ſuch Miſcreants as are out of 
the Protection of all Laws, and Civil Govern- 
ments, are abetted by thoſe who contend for the 
Sovereignty of the Seas. The barbarous Nations 
will reproach us as being a Harbour, Receptacle, 
and a Neſt of Pirates, and our Friends will won- 
der to hear that the Enemies of Merchants and 
of Mankind, ſhould find a Sanctuary in this an- 
cient Place of Trade. Nay, we ourſelves cannot 
but confeſs, that all Kingdoms and Countries who 
have — by Engliſh Pirates, may, for Want of 

ol. IV. | 
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Redreſs ia the ordinary Courſe, have the Pretence 
of Juſtice, and the Colour of the Laws of Nations 
to juſtifie their making Reprizals upon our Mer- 
chants whereſoever they ſhall meet them upon 
the Seas. If a Jury happens in theſe Caſes to 
be too ſevere, there is Room for Mercy, and I am 
confident, that upon a juſt Repreſentation, the 
Innocent never failed of obtaining it; but for a 
Fault, Neglect, or Errour on the other Hand, 
there is no Relief for injured Foreigners, but by 


their Carrying out, as we may be ſure they will, 


for themſelves, ſuch a Satisfaction, upon our Mer- 
chants as they ſhall chink fit, whenever they 
ſhall have an Opportunity; and fo our whole Na- 
tion muſt unayoidably ſuffer both in Reputation 
and Intereſt, and all as it were through our own 
Default. 

I hope what hath been ſaid upon this unexpeded 
Occaſion, will not be looked upon as intended to 
influence any jury; I am ſure it is far from being 
ſo deſigned ; Religion, Conſcience, Honour, com- 
mon Honeſty, Humanity, and all Laws forbid 
ſuch Methods : There is no Doubt but the Judge 
as well as the Jury-man then beſt diſcharges his 
Duty, when he proceeds without Fayour or Af- 
fection, Hatred or Il]-will, or any partial Reſpe& 
whatſoever. 

Every Man ought to be extreamly tender of 
ſuch a Perſon as he has Reaſon to believe is inno- 
cent; but it ſhould be conſidered likewiſe on the 
other Side, that he who brings a notorious Pi- 
rate, or common Malefactor to Juſtice, contributes 
to the Safety, and Preſeryation of the Lives of 
many, both bad and good, of the good by Means 
of the Aſſurance of Protection, and of the bad 


too by the Terrour of Juſtice. It was upon this 


Conſideration that the Roman Emperours in their 
Edicts made this Piece of Service for the publick 
Good, as meritorious as any Act of Piety, or Re- 
ligious Worſhip, 

Our on Laws demonſtrate how much our Le- 
giſlators, and particularly how highly that Great 
Prince King Henry the 5th, and his Parliament 
thought this Nation concerned in providing for 
the Security of Traders, and ſcowring the Seas of 
Rovers and Free-booters. Certainly there never 
was any Age wherein our Anceſtors were not ex- 
traordinary zealous in that Affair, looking upon 
it, as it is, and ever will be, the chief Support of 
the Navigation, Trade, Wealth, Strength, Re- 
putation and Glory of this Nation. 

Gentlemen, our Concern, as our Trade is, 
ought in Reaſon to be rather greater than that of 
our Fore-fathers; we want no Manner of Induce- 
ments, no Motives to ſtir us up, whether we con- 


ſider our Intereſt or Honour, we have not only 


the ſacred Word, but alſo the glorious Ads of 
the beſt of Kings, which ſufſiciently manifeſt to 
us, that the Good and Safety of this Nation, is 
the greateſt Care of his Life; let every Man there- 
fore who pretends to any Thing of a true Engliſh 
Spirit, readily, chearfully follow ſo good, ſo 
great, ſo excellent an Example, by aſſiſting and 
contributing to the utmoſt of his Power and Ca- 
pacity at all Times towards the carrying on his 
noble and generous Deſigns for the common Good, 
and particularly at this Time, by doing all that he 
can, to the End that by the Adminiſtration of 
equal Juſtice, the Diſcipline of the Seas, on which 
the Good and Safety of this Nation entirely de- 
pends, may be ſupported and maintained. 


Ff2 Then 


| 
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Then the Witneſſes being ſworn in Court, the Grand 

withdrew to hear their Evidence. And in 

the mean Time T. Vaughan and J. Murphey, 

Tim. Brenain, were Arraigned, whom the Keep- 
er of Newgate, by Order, brought to the Bar. 


Cl. of Arr. T. Vaughan, Hold up thy Hand; 
(whice he did.) Thou ſtandeſt Indicted, &c. 
Art thou Guilty of this High Treaſon where- 
of thou ſtandeſt Indicted, or not Guilty? 
7. Vaughan, Not Guilty. : 
Cl. of Arr. Culprit, how wilt thou be tried ? 
T. Vaughan. By God and this Country. 
Cl. of Arr. God ſend thee a good Deliverance. 
Cl. of Arr. F. Murphey, Hold up thy Hand, 
(which he did) Thou ſtandeſt IndiQed, &c. 
How ſayeſt thou, Jo. Murphey, Art thou Guilty 


of the High Treaſon whereof thou ſtandeſt In- 


diced, or not Guilty? 

F. Murphey. Not Guilty. i 

Cl. of Arr. How wilt thou be tried? 

F. Murphey. By God and the King. 

» Officer. You muſt ſay, by God and my Coun- 
cry. 
Y . of Arr. God ſend thee a good Deliverance. 

Cl. of Arr. Bring Tim. Brenain to the Bar, (who 
was brought accordingly.) 

Cl. of Arr. Tim. Brenain, have you any Copy of 
your Indict ment? 

Tim. Brenain. Les. 

Cl. of Arr. n had you it ? 

Tim. Brenain. This Day ſe'ennight. 

. of Arr. Tim. Brenain, hold up thy Hand, 
(which he did.) Thou ſtandeſt Indicted, &c. 

How ſayeſt thou? Art thou Guilty of the 
High Treaſon whereof thou ſtandeſt Indicted, or 
not Guilty ? 

Tim. Brenain. Not Guilty. 

Cl. of Arr. How wilt thou be tried? 

T. Brenain. By God and my Country. 

Cl. of Arr. God ſend thee a good Deliverance. 

Mr Mompeſſon. Will your Lordſhips pleaſe that 


he may be tried now? 


I. C. J. Treby. Does he deſire to be tried now? 

Mr Mompeſſon. Yes, my Lord, there is no Evi- 
dence againſt him, and he is ſick. 

Mr Soll. Gen. We are not now prepared for the 
Trial. | 
I. C. J. Treby. If the King's Council and the 
Priſoner be agreed, with all my Heart. 

L. C. J. Holt. He may be tried with the reſt. 


Then T. Vaughan, and J. Murphey, and T. Bre- 
nain, had Notice to prepare for their Tryals on 
Friday neæt, at Two of the Clock in the After- 
noon. 
Then the Grand Jury came into Court. 


Cl. of Arr. Gentlemen of the Grand jury, are 


you agreed in your Bills? 
Grand Jury. Ves. 

' Cl. of Arr. Billa vera againſt Joſeph Dawſon, Ed. 
Poreſeth, W. May, M. Biſhop, James Lewis, and F. 
Sparks, for Piracy and Robbery. | 

Cl. of Arr. Keeper of Newgate, Set Joſeph Daw- 
ſen, Ed. Foreſeth, Will. May, Will. Biſhop, Will. 

Lewis, and Jo. Sparks, to the Bar. (Which was done 
accordingly.) | | A 

Cl. of Arr. Joſeph Dawſon, hold up Jand. 
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Ed. Foreſeth, hold up thy Hand. (Which he 


did.) 
H. May, hold up thy Hand, (Which he did.) 
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W. Biſhop, hold up thy Hand. (Which he did) 


James Le wis, hold up thy Hand. (Which h. 
did.) | | 

Fe. Sparks, hold up thy Hand. (Which he 
did.) | 


Then the Indictment was read, and 
ſer forth, 


That Henry Every, alias Bridgman, Joſeph 
Dawſon, Edward Foreſeth, William May, 
William Biſhop, James Lewis, and John 
Sparks, late of London, Mariners, on ty 
zoth of May, in the 6th Tear of the Reign 
of our Sovereign Lord Ring William, 434 
the late Queen, did, againſt the Peace of 
God, and our ſaid Sovereign Lord the Ming 
that now is, and the late Queen, by Force 
of Arms, upon the high and open Seas, in 
a certain Þlace, about three Leagues from 
the Groyn, and within the Juriſdiction of 
the Admiralty of England, Piratically and 
Feloniouſly ſet upon one Charles Gibſon, 
a Subject of our ſaid Sovereign Lord the 
Ring, that nom is, and of the late Queen, 
being then and there Commander of a cer. 
tain Merchant-ſhip, called, The Charles the 
Second, carrying Forty Pieces of Ordnance, 
belonging to certain Subjects of the ſaid 
King and the late Queen, (to the Jurors as 
Jet unknown.) And then and there put the 

_ ſaid Charles Gibſon iz boaily Fear of his 
Life. And then and there, within the Ju- 
riſdiction aforeſaid, Feloniouſly and Pirati- 
cally did ſteal, take and carry away from the 
ſaid Charles Gibſon, the ſaid Ship, called, 

| The Charles the Second, her, Tackle, Ap- 
arel, and Furniture, of the Value of One 
Thouſand Pounds, Forty Pieces of Ordnance, 
of the Value of 
One Hundred Fuſees, of the Value of One 
Hundred Pounds; Fifteen Tun of Bread, 
of the Value of One Hundred and Fifty 
Pounds ; and two Hundred Pair of Wooken 
Stockings, of the Value of Tew Pounds, in 
the Poſſeſſion of the ſaid Charles Gibſon 
then being ; the Ship, Goods, and Chattels 
of the Subjects of our ſaid Sovereign Lord 
the Ring, and the late Queen, (to the Ju- 


rors unknown) againſt the Peace of our ſais 


Sovereign Lord the Ring, and the late 
Queen, their Crown, and Dignities, &c. 


How ſay'ſt thou, Joſeph Dawſon, art thou Guilty 


of this Piracy and Robbery, or not Guilty ? 
Foſ. Dawſon. I am ignorant of the Proceedings. 
Officer. He pleads Ignorance. . 8 
Cl. of Arr. You muſt plead Guilty, or not Guil- 
ty. 
9375 Dawſon. Guilty. 
Cl. of Arr. How ſay'ſt thou, Ed. Foreſeth, art 
thou Guilty, or not Guilty ? | 
Ed. Foreſeth. Not Guilty. 
Cl. of Arr. How wilt thou be try'd ? 
E, Foreſeth. By God and my Country. 


Cl. Au. 


Five Hundred Pounds; 


WWW 
Cl. of Arr. How ſay'ſt thou, Wil. May, art thou 
ilty, or 9 8 

May. Not guilty. i 
—4— A Hom «7 bu thou, V. Biſhop, art thou 

or not guilty * 

e, l ; to hear the whole Indictment 

in. 

ood C1. Holt. You have heard it juſt now, and 

may hear it again if you defire it. 

. Biſhop. Ihe former ladictment. 

I. C. J. Holt. No, there is no Occaſion for that, 
this is an Indictment for a Fact diſtinct from 
4 of Arr. This is a new Indictment, not the 
old One. Art thou guilty of this Piracy and Rob- 
bery, or not guilty ? 

. Biſhop. Not guilty. | 

Cl. of Arr. How ſiy'ſt thou, James Lewis, art 
thou guilty, or not guilty ? 

Ja. Lewis. Not suilty. 

Cl. of Arr. How ſay'ſt thou, J. Sparks, art thou 
guilty, or not guilty ? 

7. Sarks. Not guilty. 

Cl. of Arr. How wilt thou he Try'd? (As of 
the Reſt.) | 

J. Sparks. By God and my Country. ; 

Cl. of Arr. God ſend thee a good Deliyer- 
ance. 

Cryer. O Yes, &c. You good Men of the City of 
London ſummoned to appear here this Day, to try 
between our Sovereign Lord the King, and Priſo- 
ners at the Bar, aaſwer to your Names as you are 
called, and ſave your Iſſues. | 

Cl. of Arr. Jo. Degrave, Benjamin Hatly, Jo. 

res, &C. | 

L. C. J. Holt. Have you any of the former jury 
in this Pannel? 

Cl. of Arr. Ves, my Lord. 

Councellor Coniers. We ſhall except againſt them 


for the King, | 


L. C. J. Holt. If you have return'd any of the 
former Jury, you have not done well; for that 
Verdict was a Diſhonour to the Juſtice of the Na- 
tion. 

Cl. of Arr. You, the Priſoners at the Bar, theſe 
Men you hear called, are to paſs between our So- 
vereign Lord the Ling, and you; if therefore you 
will challenge any of them, you are to challenge 
them as they come to the Book to be Sworn, and 
before they are Sworn. 


Then they were called over, and ſome being challenged 
for the King, and ſome by the Priſoners, the Perſons 
Sworn in this Jury were theſe. 


J. Degraæve, Alex. Pollinton. 


J. Ayres, | | F. Glover. 

G. Broom, Nath. Carpenter. 
T. Hicks, 7 J. Bickley. 

R Meakins, | | Nath. Troughton: 
J. Shelſwell. J L Hum, South. 


Cl. of Arr. Make Proclamation. 

Cryer. O yes, If any one can inform my Lords, 
the King's Juſtices, the King's Serjeant, the King's 
Attorney General, or his Majeſty's Advocate in 
his High Conrt of Admiralty, before this [nqueſt 
be taken, of the Piracy and Robbery whereof the 
Priſoners at the Bar ſtand indicted, let them come 
forth and they ſhall be heard, for the Priſoners 
ſtand at the Bar upon their Deliverance 3 and all 
others may depart. | 
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Then the Grand Jury came into Court again, 
having found two other Bills againſt the Priſoners 
at the Bar, one for Piratically taking away a Moor- 
iſþ Ship, and another for committing Piracy on 
two Ships belonging to Denmark. 

And then the Grand Jury was adjourned to Fri- 
day next, at two a Clock in the Afternoon. 

Cl. of Arr. Ed. Foreſeth, hold up thy Hand, (and 
ſo of the reſt) : You that are Sworn look upon the 
Priſoners, and hearken to their Cauſe, they ſtand 
indicted, &c. 

Mr Whitaker. May it pleaſe your Lordſhips, and 
you Gentlemen of Jury, The Priſoners at the Bar 
ſtand indid ed for Felony and Piracy, for that they, 
about the zoth of May, in the 6th Year of the 
Reign of his. preſeat Majeſty King W:Iiam, did 
make an Aſſault on Captain Gibſon, commander 
of the Ship Charles the Second, and put him in 
fear of his Life, and Piratically ſtole away the 
Ship and all the Furniture; aad this is laid to be 
againſt their Duty and-Allegiance, and againſt the 
Peace of our Sovereign Lord the King, his Crown 
and Dignity, to which Indi&ment they have plead- 
ed not guilty, We ſhall go on to call our Wit- 
neſſes, and prove the Charge againſt the Priſoners 
at the Bar, and doubt not but you will do your 
Duty. 


Then Dr. Littleton, Advocate-General to his Ma- 
jeſty, in his High Court of Admiralty, ſpake 
as follows. | 


Gentlemen of the Jury, 


T OU have heard the Iadict ment opened, and we 
ſhall now call our Witneſſes, who will relate to you 

what enormous and horrid Crimes the Priſoners at the 
Bar have committed in the Proſecution of the Fatt laid 
in the Indict ment: Crimes, that the bare Intention, had 
they not taken Effect, would have merited the higheſt 
Puniſhment : But this is not their Caſe, for they were 
not diſappointed of their wicked Luſts and Deſires, for 
as their Crimes are great, ſo have they been conſum- 
mate as well as voluntary and malicious. I may well 
ſay, that their Wickeaneſs has been as boundleſs and «s 
mercileſs as the Element upon which their Crimes have 
been committed; nor is there any Part of the World 
_ hath not been ſenſible of their Rage and Bar- 

arity. 

Therefore, Gentlemen, as you are Lovers of Chriſti- 
anity, as you are Lovers of Honeſty, nay, as you are 
Lovers of your ſelves, who bear the Character of honeſt 
Men, if we prove this Charge againſt the Priſoners, 
you muſt and ought to find them guilty, remembring 
that the doing Fuſtice upon wicked and profligate Men, 
is the greateſt Mercy and Protection to the Good and 
Honeſt. We ſhall therefore proceed to call our Witneſ- 
ſes, not doubting but that you will act like honeſt Men, 
for the Honour and Welfare of your Country, without 
having any reſpect to the diſhonourable Proceedings of 
the former Fury. 


Mr Whitaker. Call Jo. Gravet. (He appeared and 
was Stror n.) Let him ſtand up. 

Mr Soll. Gen. Mr Gravet, pray will you give my 
Lords and the Jury an Account what you know of 
the Priſoners running away with the Ship Charles 
the Second. 

F. Gravet, | was ſecond Mate in the Ship at 
that Time. There was violent Hands laid on me, 
and I was ſeized, and a Piſtol clap'd to my Breaſt, 
and carry'd away. 


Mr Soll. 
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' Mr Soll. Gen. Who did it? Begin before. 

J. Oravet. I was ſeized by the Carpenter of the 

Ship, he took me by the Throat, and clap d a Pi- 


ſtil ro my Breaſt. ; 
I. c J. Treby. Begin where the Ship was Iy- 


In 


Now pray give an Account of the whole Matter. 
F. Gravet. I was upon my Watch upon the 


| Deck. 


Priſoners, Pray ſpeak up. 

J. _ And — . a Boat came from the 
James Galley, with People in her: And as ſoon as 
the Boat came, the Carpenter ſeized me, and took 
me by the Throat, and clap'd a Piſtol to me, and 
ſaid, if I reſiſted I was a dead Man. They took 
me, one by one Arm, and another by the other, 
and led me to my Cabin; and one with a Piſtol 
ſtood at my Cabin-door, till they were got two 
Leagues without the Groin. Then Every came to 
ſpeak to Captain Gibſon, who was then ſick, and 
was guarded on both Sides; and when he had 


done ſpeaking with him, and was returned from 


Captain Gibſon, he came to me again, and ſaid, I 
ſoppoſe you do not intend to go with us: I ſaid, 
I would not. Then l, and the Reſt that would 
not go with them, had Liberty to go aſhore z and 
I would have gone to my Coffer and taken my 


Cloaths, but they would not let me; and told me 


I _—_ carry no more than my Cloaths on my 
Back, 
Mr Soll. Gen. Did any of the Priſoners at the 
Bar ſay ſo? 

J. Gravet. That ] cannot tell. 

Mr Coniers. Then go on. 

J. Gravet. Then | went to Every, and I had ſome 


of my Cloaths, he was ſo kind to give me them; ſþ 


he gave me a Coat and Waſtcoat, and his Com- 


| miſſion that he left behind him; and W. May took 


me by the Hand and wiſhed me well home, and 
bid me remember him to his Wife. 

Mr Coniers. Was there Liberty for any of them 
that would, to go aſhore ? : 

J. Gravet. Captain Gibſon told me ſo, and there 
were about 5eventeen went off. 

Mr Coniers. No Matter what Captain Gibſon told 
you, you ſay you went off: Might any one that 
would, go ? 

F. Gravet. That I cannot tell. | 


Mr Caniers. You ſay there was about Seventeen 


went off; would the Boat hold more? 


J. Gravet. Ves, Sir. 
Mr Camper. Did you ſee any hindered that would 
have gone off? Were any of the Priſoners at the 


-Bar there ? 


J. Gravet. No. | | 

Mr Soll. Gen. Do you know Ed. Foreſeth, &c. 

F. Gravet. I know ſome of them. 

Mr Coniers. Name the Men that you ſay you 
know. 

J. Gravet. Joſeph Dawſon, N. May, F. Sparks. 

Mr Soll. Gen. They belonged to what Ship? 

J. Gravet. To the Charles. k 

Mr Conzers. Was there not a Boat came from 
the Ship James, before you went away? Was there 
any of the Priſoners at the Bar that came in that 
Boat ? Rk * 

J. Gravet. There were about Twenty ſix that 
we had Account of. | 

Mr Coniers. From what Ship did they come? 

J. Gravet. From the James. 

Mr Coniers. Were any of the Priſoners at the Bar 
any of them? | 
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J. Gravet. Indeed, Sir, 1 cannot tel]. 

Cl. of Arr. Call-7. Druir, (who appear d, and ui, 
Sworn.) | 

Mr Soll. Gen. Mr Druit, was you aboard the $hj 
called the Charles the Second, when ſhe was — 
ried away? 

T. Druit. No, Sir. 

Mr Sol. Gen. Do you know any Thing of the 


carrying of that Ship away? 
T. Druit. I was not in that Ship: I was Mate of 


the James. And about Nine came One from 
aboard the Charles the Second, and ask'd me fo 
the drunken Boatſwain ? and I reply d ſhort; and 
he went away again, and ſaid the Ship was goin 
to be run away withal. Whereupon I went with 
ten Men to recover the Ship; and after J had ad. 
viſed with the Commander, I ordered the Pinnace 
to be Mann'd ; and when I came, the Laſt that 
went into the Boat was Pike; and I bid them put 
back, and they would not, but went away to the 
Ship Charles. | 

Mr Coniers. How many were there that went 
away in that Boat ? | 

T. Druit. About Five and Twenty. | 

Mr Coniers. Did you know all the Men? Were 
any of the Priſoners at the Bar there? Look on 
them, 

T. Druit. Yes, my Lord, there was Ed. Foreſeth, 
W. Biſhop, and Fa. Lewis. 

L. C. J. Holt. What Boat did they go away with 
the James Boat? ; 

T. Druit. Ves, my Lord. 

L. C. J. Holt. Then they came from the James 
to the Charles the Second. Name their Names 
again. 

T. Druit. Ed. Foreſeth, Ja. Lewis, and IW. Bi. 


p. 

Mr Soll. Gen, You ſaw them go off, did you 
not! | | 

* Druit. It was ſo dark that we could not ſet 
them. | 
Mr Cmper. Were theſe three Men ſent ? 

T. Druit. They were ſent, 

Mr Comper. Or did they go of their own Head? 

T. Druit, No, L do not ſay ſo. But I went to 
command them back again, and they refuſed. 

Mr Comper. Did they make any Anſwer ? 

F * Druit. No, they only went away damning and 
nking. | 

Mr Coniers. Were there any Guns ſent after 
them ? 

T. Druit. Yes. 

Mr Coniers. What was it for? 

T. Druit. It was to bring them back again. 

Mr. Comper. And they would not come back? 

T. Druit. They did not come. | 

Mr Cowper, Then they would not come? 

Cl. of Arr. Call David Creagh (who was Sworn.) 
5 e This Man is a Priſoner for Piracy, my 
ord. | | 

L. C. J. Holt. What if he be? 7 

Priſoner. I do not underſtand Law; I hope your 
Lordſhip will adviſe us. 

L. C. J. Holt. I will do you all Right. If he be 
ſo, that is no Objection agaiaſt him; he may be 
a good Witneſs for all that. 

Cl. of Arr. He is not a Priſoner for Piracy, but 
for Treaſon. | 

L. C. J. Holt. Tho” he be a Priſoner for Treaſon, 


he is not Attainted. What is his Name? 


Cl. of Arr. David Creagh. 


Mr Soll. Gen. What do you know about the Pri- 


ſoners running away with the Ship Charles ? 
| D. CGreagh- 
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D. Creagh. Upon the 7th of May 1694. I came 
to the Groin, in company with the Boatſwain and 
ſeveral others, on board the Charles; and when 1 
was going in to the Captain of the Charles, Cap- 


in Gibſon found Mr Every, the Carpenter and 
fome — drinking a Bowl of Punch: And af- - 


rer | was come from the Captain, I came and ſate 
down with them ; and Mr May drank an Health 


to the Captain, and Proſperity to their Voyage: 


And we not knowing their Deſign then, thought 
ir was to our lawful Captain, and Proſperity tothe 
Voyage he was deſigned for. 

I. C. J. Helt. What was your Voyage? | 

D. Creagh. It was to the Spaniſh Indies. And af- 
terwards the Company broke up, and retired, and 
went to their Cabins. And when we were in our 
Cabins, we heard a great Noiſe above Deck; and 
Captain Humphreys, that commanded the Gally, 
called to us, to tel] us his Mea were run away with 
the Boat, and were gone to Captain Gibſon. To 
which Every anſwered, That he knew: that well 
enough: So the Men came aboard: And as I was 
coming out of my Cabin, to ſee what the Matter 
was, | was met by Every, the Carpenter, and two 
Dutehmen; and they obliged me to retire again to 
my Cabin. And Captain Humphreys fired two Guns 
at us, But we preſently got out of reach of the 
Guns, and proceeded on the Deſign. And I came 
out of my Cabin, and went on the Quarter-deck, 
where I met Every and the Carpenter together; 
Every was conning the Ship. | 

L. C. J. Holt. What is the Meaning, of that? 

D. Creagh. That is, to direct in the Steering of 


her. So Every took me by the Hand, and ask'd me 


if I would go with him? And I anſwer'd, I did 
not know his Deſign. He ſaid, there were but 
few that knew it. Says I, tell me who do know 
it, that if you will not tell me your ſelf, I may 
ask them that can tell me. But he ſaid, we ſhould 


| all know by to marrow Morning eight a Clock. I 


told him, that would be too late to repent of the 
Deſign ? The Carpenter ſtood by him, and ſaid, 


Do you not ſee this, Cock? Yes, ſays I, I do. Says 


he, this Man, and old May, and Knight, I can truſt 
with any Thing ; they. are true Cocks of the 
Game, and old Sports men. Then faid I, I ſup- 
poſe they know your Deſign. Yes, ſays he, they 
do; and if it were a Thing of ten Times the Con- 
ſequence, they ſhould know it. Upon, this, the 
Carpenter came to me, and ſaid, If you do not 
go down, I will knock you on the Head. And as 
I was going down, I met with W. May, the Pri- 
ſoner at the Bar. What do you do here? ſays 
he. I made him no Anſwer, but went down to 
my Cabin; and he ſaid, God damn you, you de- 
ſerve to be ſhot through the Head, and he then 
held a Piſtol to my Head. Thea I went to my 
Cabin, and preſently came Orders from Every, 
that thoſe that would go aſhore, ſhould prepare to 
be gone. And when the Captaia was got out of 
Bed, who was then very ill of a Fever, Every came 
and ſaid, I am a Man of Fortune, and mult ſeek 
my Fortune. Says Captain Gibſon, 1 am ſorry this 
happens at this Time. Says he, if you will go in 
the Ship, you ſhall ſtil] command her, No, ſays 
Captain Gibſon, I never thought, you would have 
ſerved me ſo, who have been kind to all of you; 
and to go on a Deſign againſt my Owners Orders, 
will not do it. Then, ſays Every, prepare to go 
aſhore, Upon which, the Captain, and ſeveral 
others of vs, went into the Boat. When we were 
by the Ship's Side, I heard them order the Doctor 
to be ſecured; buc if there was any more would 
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go into the Boat they migbt: And we came into 


the Boat to the Number of Sixteen: And they 


gave us four Oars in the Pinnace, and ſet us a- 


. drift, 


I. C. J. Holt. Where did he ſet you? | 
D. Geagh. He ſet us aboard the Famer, my 
Lord. | 
L. C. J. Holt. That is, you were turned off from 
this Expedition. | 
D. Creagh. Yes, my Lord. 


Mr Comers. Was there any Room for, more in 


the Boat? 

D. Creagh. Yes there was. 

L. C. J. Holt. Was there Liberty for any more 
to go? | | 

D. Creagh. Yes, my Lord. 

Mr Soll. Gen, What do you know of the Priſo- 
ners at the Bar ? | 

D. Creagh. I know only V. May. 

Mr Omer. What Time paſt from the Coming 
of the Boat, to the Time of your going off? 

D. Creagh. About two Hours, Sir. 

Mr Cowper, Was there any Guns fired in that 
Time ? 

D. Creagh. Yes, Sir, one or two from the Zames 
by Captain Humphreys. 

Mr Cowper, Was this done in the Ship with Si- 
lence ? Or was there any Uproar, or Oppoſi- 
tion ? | 

D. Greagh. No: There could be no Oppoſition. 
For the Men came from the whole Squadron, and 
came upon us and ſurprized us, being aſſiſted by 
thoſe that belonged to the Charles. 

Mr Comper. But did no Body make Oppoſition to 
their going? Did not Captain G«bſon ? e 

; 2 Creagh. No, Captain Gibſon could not, being 
Sick. 5 

L. C. J. Holt. But he went aſhore? 

D. Creagh. Yes. my Lord. | 

4 C. J. Holt. Was any Body ſtop'd that would 
80 

D. Creagh. No, my Lord, none but the Doctor. 

Mr Soll. Gen, Now call Jo. Dan, (who appeared 
and was Smorn,) | | 

Mr Coniers, What Ship were you aboard of at 
the Groin ? | | 

J. Dan. The Charles the Second. 

Mr Coniers. Now, pray give my Lord and the 
Jury an Account what you know of the Taking 
away of the Ship Charles the Second, and what 
paſt there. | . 

J. Dan. Yes, Sir: We came to the Groin, and 
had been there about three or four Months, and 
we had been about eight Months out of England, 
and we lay for our Wages, and there was no Wa- 
ges to be got. But inaſmuch as we wanted Wages, 
Every, and ſeveral others, contrived to carry this 
Ship away, So that Night, which was Sunday, 
they went aſhore; and when they came aboard 
again, made ſome Men privy to it, whom I know 
not. And the Monday following, I think, the 
Packet went out in the Morning, and the Night 
being fair, was ordered to give Notice: And they 
came to the Dove, and about Nine or Tea her 
Boat broke off, and ſhe haled us : For they told 
Captain Humphreys they were coming to Tun away 
with our Ship. So he hales-the Fames. And pre- 
ſeatly ſome of the Officers came and ordered their 
Pianace to be man'd, and it was fo. And when 
they gave this Order, there was Every and Twen- 
ty five or Twenty ſix Men. And as they came 
aboard, our Cables were cut, and ready to go. 
And coming under the Caſtle, we cut all the Boats 
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but two, and ſtood out to Sea about two or three 


Leagues. And. there Every went to * Gibſon, 
£ 


and as they ſaid, to ask him if he would go with 
them, or not? He ſaid, no. Then he faid, he 
muſt prepare to go aſhorez and he did ſo, and 
ſeveral others with him, And the Word was 
given about, that they that would go aſhore might 
go; but whether theſe Men heard it or no, I 
cannot tell; and no Man's Name was mentioned 
to be ſtopt, but the Doctor. And when they 
went away, they cry'd, there was Water in the 
Boat, and they deſired a Bucket of us, to heave 
it over, and we gave them one; and away they 
went, I think, about 15 of them, and no more 
did offer to go as I ſaw, nor did I ſee any hinder 
any that would go: And afterwards, they that 
went off, went about their Buſineſs, and we about 
our Buſineſs, And we came to the Iſle of May, 
and Victual'd our ſelves there. And there we met 
with three Engl;ſh Ships, out of which we took 
ſome Neceſſaries for our ſel ves, and among the 
reſt ſeveral Men, nine Men we took out of them. 
Mr Soll. Gen. Were the Priſouers at the Bar in 
the Ship, when they went away? 
F. Dan. Yes. | 
Mr Soll. Gen. Name them. 
J. Dan. Ed. Foreſeth, V. May, I. Lewis, Jo. Sparks, 
W. Biſhop. 
Mr Coniers. Which of them was aboard the 
Charles, that belong'd to her ? 
Jo. Dan. W. May, and J. Sparks, and Ed. Foreſeth, 
Ja. Lewis, and W. Biſhop, came from the James. 
Mr comper. Was it not generally underſtood, 
that they were going to run away with the Ship, 
when they came to Cap. Gibſon ? 
J. Dan. Yes, Sir, they knew to be ſure. 
Mr Soll. Gen. Did you know that they aſſented 
to it? : 
J. Dan. No, Sir, I did not hear them ſay ſo. 
Mr J. Eyers. Did they deſire to go aſhore with 
the reſt ? | | 
J. Dan. I ſaw none hindered. 
L. C. J. Holt. Was Ed. Foreſeth in the Ship 
then? 
J. Dan. Ea. Foreſeth was in the Ship then. 
I. C. J. Holt. Was he at the Ie of May, taking 
in Neceſſaries with you? | 
. Dan. Yes, Sir. 
C. J. Holt. What did he do in the Company? 
J. Dan. He was in the Ship, and came from the 
James. | 
I. C. J. Holt. And ſo did Biſhop, and fo did 
Lewis. 
J. Dan. Ves, my Lord, theſe three, and the 
other two belong'd to the Charles. 
Mr Whitaker. Did any of the 
aſhore at the Iſle of May? 
J. Dan. Yes, Sir, I think fo. 
Mr Soll. Gen. But I think, yon ſay, that the 
3 was given about, that any might go that 


Ship's Crew go 


Mr Coniers. Go on with the Proceedings after 


you were at the Je of May 
. J. Dan. After we had victual'd we took in ſome 

en. 

Priſoners. We have been tryed for that already, 
my Lord. 

L. C. J. Holt. Go on. | | 

J. Dan. After we had been there, and took in 
what we had Occaſion for; our Quarter-Maſter 
aid, he would give them Bills for what he took 
of them, Then we went to the Coaſt of Guinea, 
and took ſeveral Negroes, and carried them away 


The Tryal of 


8 Will.. 
with us. And afterward we went to the ſand 
of Princes, where lay two Danes, and we fought 
them, and took them; and after we had taken 
them, ſome of the Men went aſhore at the Ind 
of Princes, and others went along with us; and 
we brought the Ships to Yandepo, and burnt one, 
and carried one with us. Then we came to Cape 
Lopes. | 

1. C. J. Holt. Where is that? 

J. Dan. Under the Equinoctial Line. And 
there we fired a Shot through the little one to ſink 
her, for the Men could not agree, and ſo we 
could not carry her with us. We went about 
the Cape, and touch'd at Madagaſcar. 

Dr Littleton. Had not theſe Men their Part and 
Share of the Plunder ? 

L. C. J. Holt. You go too faſt, Sir. 

Mr Conier;. What was the next Ship you met 
with, after you had rounded the Cape ? 

F. Dan. The next was a ſmall Veſſel, about 
30 or 40 Tun, and we put her aſhore, and took 
a ſmall Matter out of her, and let her lie. And 
there we put this Gentleman, Mr May, aſhore. 
And we ſeeing three Engliſh Ships a coming, we 
left him there, and went to the Equinoctial Line: 
And afterwards, for Want of Bread and Water, 
we came again, and took another ſmall Veſſel, 
and ſome Rice and Pody out of her, and ſunk her 
and then went to the Cape again, and took in W. 
May again; and met another Veſſel, and took Rice 
and Meal out of her, and ſunk her too. And then 
we went to the Red Sea, to a Town called Meat, 
and the People would not trade with us, and we 
burnt it. And thence we went up to the Red Sea, 
as far as we could. And going up the Cape Adin, 
we met with two Engliſh Privateers more, and 
they came and joy ned with us. 

L. C. J. Holt. You call them Privateers, but were 
they ſuch Privateers as you were ? 

F. Dan. Yes, my Lord. I ſuppoſe they had 
Commiſſions at firſt, but J ſuppoſe they did not run 
ſo far as that. 

Mr Coniers. Did you go all on the ſame Deſign ? 

J. Dan. Yes, they failed on with us, and we 
made the beſt of our Way, and came up into 
the Red Sea in a little Time, and came to an 
Anchor at Bobs Key, and had lain there but a 
Night and a Day, and there came up three En- 
gliſu- men more from America, and they likewiſe 
conſorted with us; and we lay there about five 
Weeks; and in that Time we expected the Fleet 
to come down. | 

Mr Coniers. What Fleet? 

J. Dan. The Mooriſh Fleet, that came from Mo- 


cha. They paſt us on Saturday Night unſeen, 


and we took a Veſſel which gave us an Account 
that they were. gone. And then we followed 
them, and about three Days after we made 
Land, we came up with one of them of about 2 
or 300 Tuns, and we fired a Broad-fide at her, 
and ſmal] Shot, and took her, which, after we 
had taken her, we plundered, and took out ſome 
Gold and Silyer. | 

Mr Coniers. And what did you do with it? 

J. Dan. We brought it aboard our Ship. 

Mr Coniers. Did you ſhare it ? 
. Dan. Not then, but after we took the other 

IP. | 

Mr Coniers. What was that other Ship? 

J. Dan. After we had taken her, we put ſome 
Men aboard to keep her with us; and about two 
Days after, we were lying at Anchor at St Johns, 


and there was a great Ship called the Gunſmay þ 
an 
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and we weigh'd Anchor, and fought her about 


two Hours, and took her, and put ſome Men 


aboard her, and plunder'd her. And after we 
had done as much as we thought convenient, we 
ſent her to Surat with the People in her. And 
then we ſtood further to the Indian Coaſt, and 
ſhared our Money about a Week after, : 

L. C. |. Holt. That was a brave Prize, was it 
not, the beſt you had all the Voyage ? 

J. Dan. Yes, my Lord. if 

L. C. J. Holt. Did you all ſnare? 

J. Dan. Ves, all that were in the Ship. 

I. C. J. Holt. You have given a good Account 
of this Matter. Was Ed. Foreſeth there? 

J. Dan. Ves, my Lord. 

I. C. J. Holt. What did he do? Was he active? 

J. Dan. | did not ſee him act. 

L. C. J. Holt. Had he a Share? 

J. Dan. Ves, my Lord, he had. 

IL. C. J. Holt. Was W. May there? 

J. Dan. Ves, my Lord. 

I. C. J. Holt. What did he do there? 

F. Dan. He could do but little then; he had 
his Share. 27 a 

L. C. J. Holt. And when you took him in again, 
what did he do? Did he do his Buſineſs as a Sca- 
man? | 

J. Dan. Yes, my Lord, till he was ſick. 

L. C. J. Holt Was W. Biſhop there? 

5. Dan. Ves, my Lord, he was among the reſt, 

I. C. J. Holt. What did he do? Did he conſent 


and agree to what was done? | 


F. Dan. He had Share of the Money. 
I. C. J. Holt. Did Ja. Lewis ſhare too? 
7. Dan. He had a Share, as far as was allowed 
by the Company. 
L. C. J. Holt. Did J. Sparks ſhare with you too? 
J. Dan. Ves, my Lord, as far as the Company 
thought fit to give him. 
Mr Cowper. When you ſay, as the Company thought 
fit, what do you mean? How did they ſhare it? 
J. Dan. Some had 10001. ſome 500, others 
oo. 
: Mr Comper. Had all the Priſoners ſome Share? 
J. Dan. Yes, Sir, all had ſome Share. 
Mr Whitaker. W hat did you do with the Charles 
the Second, after the Voyage ? 
J. Dan. We left her at Providence. 
L. C. J. Holt. If any of you Priſoners at the Bar 
will ask him any Queſtions, you may. 
Mr juſtice Turton. What Proviſions were aboard 
the Charles when ſhe was taken away? 
Dan. I cannot tell. 
r Juſtice Turton, What Quantity of Bread was 
there? | 
J. Dan. A pretty deal, I cannot tell the Quan- 
tity. | 6 
Mr Juſtice Turton. And were there any Guns 
aboard her, and ſmall Arms? 3 
J. Dan. Ves, my Lord, there were. | 
. May. My Lord, may | ſpeak for my ſelf? _ 
L. C. J. Holt. If you will ask him any Qveſti- 


ons you may; You ſhall be heard again to ſpeak 


for your ſelf by and by. * 
W. May. 1 deſire he may be askt where I was ta- 
ken ſick ? | | 


. 7 C.] Holt. He asks you where he was taken 
ck? 


J. Dan. I cannot juſtly tell that, I think it was 
at Allibore, at the Coaſt of Guinea. 
W. May. 1 did not lie down with it ? N 
J. Dan. No, you did not, but your firſt being 
taken ſick was at Allibore. | | 
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W. May. My Lord, I deſire you will ask him» 
whether he thinks I had any Knowledge of the 
going away of the Ship ? | 

L. C. J. Holt. You hear what he ſays, What do 
you ſay ? 

J. Dan. I know nothing of that. 

L. C. J. Holt. You were there, and you had a 
Share of the Prize; you drank an Health to the 
Succeſs ot your Voyage. . | 

W. May. J hope, my Lord, you will not be an- 
gry for asking Queſtions. | | 

L. C. J. Holt. No, no body is angry, you may 
ask what Queſtions you will. 


Then Philip Middleton was called and ſworn. 


Mr Coniers, Pray tell what you know of taking 
away the Ship Charles the Second ? 

P. Middleton. | cannot ſay any Thing of run- 
ning away with the, Ship; for I was aſleep then: 
but afterwards, in the Morning, they called up 
all Hands; and the Captain ſaid, every Man 
ſhould ſhare alike, only he would have two 
Shares. 

L. C. J. Holt. Who ſaid fo ? 

P. Middleton. Cap. Every. From thence they 
went to Bonyvis, and took in ſome Salt; and 
from Bonyvis they went to the Ie of, May, and 
there they took three Engliſh Ships, and plun- 


dered them; and they took the Governour aboard 


their own Ship till they had done (for then they 
could demand what Victuals they had a Mind to) 
and then they ſent him away again: And from 


the Jſle of May they went to the Coaſt of Guinea, | 


where they put out Engliſh Colours, to make the 


Natives come aboard to trade, and when they - 


came aboard, they ſurprized them, and took 
their Gold from them, and tied them with Chains, 
and put them into the Hold; and when they 
came to a Place called the Iand of Princes, they 
gave ſeven of them away for Slaves: And then 
they went to Vandepoe, where they clean'd their 
Ship; and from Vandepoe they went to Cape Lo- 
pes, and from Cape Lopes to Annibo, and from 
Annibo about the Cape; and at Madagaſcar they 


watered their Ship, and got Proviſions, and Cows 


to ſalt up; and from thence they went to #0anna, 
and from Joanna they went to take a Junk, and 
took Rice out of her, and ſunk her; and from 
thence they went to the Equinoctial Line, and be- 
cauſe they were ſhort of Water and Rice, they 
went back again to Joanna: And the Wind being 
contrary, they went to Commeroe; and there they 
met a ſmall French Veſſel, and they took her, and 
ſunk her; and then went to Joanna again, and 
there took in Mr May again: And then went 
to Meat; and becauſe the Natives would not 
trade with them, they burat their Town: And 
then they went to Bobs Key, by the Mouth of the 
Red Sea : But before that, they met with an Engliſh 
Veſlel, that was on the ſame Account that we 
were, and we rode there a Night or two; and 
they ſaw there another Sail a coming, which pro- 
ved to be another Engliſh Veſſel: And in the Mor- 


ning they ſaw two more, May, Farrel, and Wake, 


were the Captains: And on Saturday Night all the 
Moc ho Fleet paſſed by: And on Sunday Mornin 

they took another Veſſel, that told them the ſai 

Fleet was gone by; and ſo they conſulted whe- 
ther they ſhould follow them, or ſtay there. And 
then they went after them and overtook them, 
and took one that was about three or four Hun- 
dred Tun, and took Gold and Silver out of her. 
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and ſent Men aboard her to plunder and keep 
her. And next Day they ſpied another Sail, and 
got up their Anchor, and ſtood to her, and took 
her ; ſhe was called the Gunſway; they killed ſe- 
veral Men aboard, and when they had taken and 
plundered the Ship, they left the Men aboard to 
go to Surat again. And then they went to Rachi- 
pool in the Eaſt- Indies, and got Water and Ne- 
ceſſaries; and from thence to Degorees, and wa- 
tered again; and then to Daſcaran, where they 
ſet about 25 French Men aſhore, and 14 Danes, 
and ſome Engliſh: For they were afraid, if they 
came to England, and were caught, they ſhould 
be hang'd, and they thought themſelves there ſe- 
cure. From that Place they went to Aſcenſion, 
and then to the Iſland Providence in the Weft- In- 
dies: And then they wrote a Letter to the Go- 
vernour, to know if he would let them come in, 
and ſaid they would preſent the Governour with 
20 Pieces of Eight, and two Pieces of Gold, if 
he would let them come in ; and the Captain, be- 
cauſe he had a double Share, he offered 4o Pieces 
of Eight, and four of Gold; and with that they 
ſent ſome Men down, Adams and others, with 
the Letter: And they came again, with a Letter, 
from the Iſland, that they ſhould be welcome, 
and come and go again when they pleaſed. 

Mr Coniers. Look on the Priſoners at the Bar, 

were they all there? 

I. C. J. Holt. Do you know Ed. Foreſeth? Was 
he there? Did he belong to the Charles the Second? 
P. Middleton. He cime from the James. 

L. C. J. Holt. Was IV. May there? 

Ph. Middleton. He was aboard the Charles. 

L. C. J. Holt. Was V. Biſhop there? 5 

Ph. Middleton. V. Biſhop came from the James. 

L. C. J. Holt. Was J. Lewis there? | 

Ph. Middleton. Yes, he came from the James. 

L. C. J. Holt. Was Jo. Sparks there? | 

P. Middleton. Yes, he was aboard the Charles. 

L. C. J. Holt. Had all the Men their Shares? 

Ph. Middleton. Ves, ſuch as the Company thought 
fit to allow them, all of them. 

L. C. J. Holt. Had theſe Men their Shares of the 
ſeveral Prizes they took? | 

Ph. Middleton. Yes, they had. 

L. C. J. Holt. Were they active in the taking of 
the Prize? | | 

Ph. Middleton. They were, as far as I ſaw. 

L. C. J. Holt. Were not divers others ſet aſhore, 
beſides Cap. Gibſon ? | 
Ph. Middleton. I never heard any repine, or 
wiſh they had been aſhore, or that they had never 
come along with the Ship. 

L. C. J. Holt. But do you know of any others 
that were ſet aſhore? 

Ph. Middleton. Yes, a great many, Mr Gravet 
and ſeveral others. | 
Mr Cmper. I think, you ſaid, ſome French and 
Engliſh were ſet aſhore in the Indies. 

Ph. Middleton. Yes, Sir. | 

Mr Cowper. Were they ſet aſhore willingly ? 

' Ph. Middleton. They deſired to be ſet aſhore. 
Fury-man. He ſays, in the Morning Cap. Every 

called them above Deck, and gave Leave to any 


to go aſhore, that were not willing to go with 


them; we deſire to know whether any of the Pri- 
ſoners were there at that Time? 

Fh. Middleton. I know not that, all Hands were 
called up. | 
Mr Juſtice Turton. What Number of Perſons 
were aboard, when the Dividend was made ? 


Ph. Middleton. About a Hundred and Sixty. 
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Mr Juſtice Turton. What might the Shares he 
Ph. Middleton. Some a Thouſand Pound, ſome 

Six Hundred, ſome Five Hundred, and ſome 

leſs, according as the Company thought they 

deſerved. 

Mr Juſtice Turton. Had not you a Share? 

Ph. Middleton. Yes, what the Company thought 
fit, and they told me that would ſerve to put 
me out an Apprentice, and that I ſhould neyer 
go near my Friends. | 
: Mr Juſtice Turton. How much was that yon 

ad ? t 

Ph. Middleton. Above an Hundred Pound. 

Mr Conyers. What became of it? 

Ph. Middleton. Jo. Sparks robb'd me of it. 

L. C. J. Holt. The King's Council have done 
with the Evidence, and therefore now is your 
Time for to ſpeak, if you have any Thing to ſay 
for your ſelves. Ed. Foreſeth, What have you to 
ſay ? 

Ed. Foreſeth. My Lord, I deſire you would call 
Mr Druit, and ask him whether I was one of the 
Pinnaces Crew. | | 

L. C. J. Holt. You hear what he ſays ? 

T. Druit. Yes you were, and | commanded you 
to come back, and you refuſed. 

E. Foreſeth. Did not you command me to go? 

T. Druit. Yes, and | afterwards commanded 
you to come back, and you refuſed. 

E. Foreſeth. You did not command me back. 

T. Druit. Yes I did, and fired at you, and ſhot 
through the Boat. 

E. Foreſeth. | held Water with my Oar, that 
was all I could do. 

; L. C. J. Holt. What did you command him to 
0: | 
T. Druit. To reſcue the Ship. 

L. C. J. Holt. Inſtead of reſcuing the Ship, you 
run away with her. He commanded you back, 
and you refuſed to come back. 

E. Foreſeth. | could not bring her back my 
ſelf, nor come back, unleſs 1 ſhould leap over 
Board. 8 

L. C. J. Holt. Have you any more to ſay? 

E. Foreſeth. My Lord, when I was in the Boat, 
I knew not who was in it, nor how many. 
When I came aboard the Charles, the Sails were 
looſe, and I was in a very ſorry Condition; they 
cut the Boat off, and put her a-drift, 1 could not 
get into her, ſhe was gone in a Minute's Time, I 
did not know which Way or what Men there were 
in her, nor heard nothing till two a-Clock the 
next Day. And I hope, my Lord, as we are but 
poor Sea-faring Men, and do not underſtand the 
Law, you will take it into Conſideration, 

I. C. J. Holt. But all you Sea- men ' underſtand 

that Law, that it is not law ful to commit Piracy, 

and he that doth deſerves to be hang'd. 

E. Foreſeth. My Lord, I never did. 

IL. C. J. Holt. Did you think it no Piracy to rob? 
E. Foreſeth. I was forc'd to do what I did. 

Mr J. Eyres, You all compell'd one another. 

E. Foreſeth. My Lord, I was ſent of an Errand. 
hope as we are poor Men in this Condition, you 
will take it into Conſideration. f | 

I. C. J. Holt. We ſhall, Have you any more 
to ſay ? | 2, * 

E. Foreſeth. No, my Lord. 

L. C. J. Holt. V. May, What do you ſay ? 

V. May. Here is one of the King's Evidence, 
that teſtifies that I knew nothing of the Ship's go- 
ing away, and I believe very few knew it, I be- 
lie ve not above nine or ten. 1 

8 L. C. J. 
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L. C. J. Holt. None of them ſay you were at the 
Conſult. But one ſays that you ſaid, God damn 


ou, you deſerve to be ſhot through the Head; and 


held 4 Piſtol to him. 


. May. I never was any higher than the under 
Deck, I was coming up the Hatch- Way, and Cap- 
tain Every was ſtanding, and Commanding the 


_ J. Holt. Every was no Officer, he had no- 


n 
er A and took the Ship from Gibſon. | 
V. May. My Lord, I know nothing of the 
ip's going away; 
1 0.1 Hole You ſhould have ſtuck to Captain 
and endeavoured to ſuppreſs the Inſolence 
of Every. Captain Gibſon was the Commander, 
ou ought to have obeyed him; and if any had 
reſiſted him, or gone to put a Force upon him, 
you ſhould have ſtood by him. 

W. May. I was ſurprized. 

L. C. J. Holt. How ? = 

W. May. By Cap. Every, and knew nothing of 
go” C. J. Holt. You were 7ealous from the Begin- 
ning, and ſaid to one, Damn you, you deſerve to 
be ſhot through the Head. 

Mr J. Turton. And one ſays you drank a Health 
to your good Voyage. : 

W. May. Preſently after I heard this Rumour, 
1 came up the Hatch-way, and Cap. Every ſays, 
Tou, May, 1 believe you do not love this Way, 975 

So I went to my Cabin, 
which one that is now at Virginia could teſtiſie; 
which I hope will be conſidered, that I cannot 
have my Witneſſes for me. 

L. C. J. Holt. What have you more to ſay? 
Have you any Witneſſes to call? 

. May. I ſtay'd in the Cabin a conſiderable 
Time. I was thinking, I muſt leave my old Cap- 
tain without ſeeing him; and [ begg'd them to give 
me Leave to come to him; and there was two 
Men ſtood with naked Cutlaces, and would not 
Jet me come to him. We had ſome Confabula- 
tion together, and | begg'd the Favour to come 
in, and at laſt they permitted me; and the Doctor 
was Anoiating the Commander's Temples. And 
as I was coming along, I had my Hand cut; and I 
went to the Doctor, to deſire him to bind up my 
Haud. When I came out again, they began to 
hurry the Men away. Here was Mr Gravet, the 
ſecond Mate, who is now one of the King's Evi- 
dence; and l told him he ſhould remember me to 
my Wife, I am not like to ſee her; for none 
could go, but who they. pleaſed : For when thoſe 
Men were in the Boat, they cryed to have a Buck- 
et, or elſe they ſhould ſink, they having three 
Leagues to go: And I do not know how they 
could go 60 far with more, when their Boat 
was like to ſink with thoſe that were in her, as 
ſome of the King's Evidence have teſtified. 

L. C. J. Holt. Who will you call ? | 

W. May. Mr Dan. Who appear'd.) 

L. C. J. Holt. Mr Dan, anſwer the Queſtion, 
Whether there was calling for a Bucket ſeveral 
Times by the Men that were in the Boat. 

J. Dan. They did call, and a Bucket was given 
them to pump with. 

p L. C. J. Holt. You were willing to be rid of 
em. 

H. May. I have more to ſay. Afterwards, if I 
ſhould have denied to go with them, 1 might have 
been * by them; and I knew not whether it 
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be hetter to be acceſſary to my own Death, or to 
ſuffer by the Law of the Nation, | 

Sir Ch. Hedges. You ſeem to ſay that you were 
under a Conſtraint and Terrour. Did you make 
any Complaint or Diſcovery ſo ſoon as you had 
Liberty, or at your firſt coming into the King's 
Dominions ? : 

W. May. Yes, at Virginia. | 

S. C. H. Where did you firſt arrive in Eng- 
land ? 

. M. At Briſtol. | 

S. C. H. When you came to Briftol, did you 
diſcover it to any Magiſtrate ? | 

M. A. When I came to Briſtol, I had a Deſign 
to diſcoyer it to the Lords of 'the Admiralty. 

I. C. J. H. Did you go to a Magiſtrate ? 

V. M. | was ſeveral Days in the King's Col- 
lectors Houſe, and did diſcover the whole to 
him; and at Providence. 

L. C. J. H. You ſpeak now of Providence, but in 
England who did you diſcover it to? 

W. 217. 1 was taken ſick, and could not go 
abroad. | | 

I. C. J. H. You might have ſent to the Mayor 
of Briſtol, 

. M. I knew nothing of it, I intended to de- 
clare it to none but the Lords of the Admiralty. 
I knew no Man there, but two Men that were Fel- 
low-Tradeſmen in Virginia. I came from Vi- 
gima by the firſt Ship; and if that Ship had 
come away before the Fleet, I had been at Home 
long before. I lay ſick at Briſtol, four or five 
Days, and the fifth Day I got Paſſage for London 
in the Coach; and was taken three Miles off Bath 
by the King's Meſſenger, by one who betrayed 
me, and I was carried back to Bath again, And 
there was the Duke of Devonſhire; and there they 
examined the whole Matter, in every particular, 
as I have now declared to the Court, And my 
Lord deſired the Meſſenger ſhould take me away 
again, and ſee me ſafe to London, which was all 
he ſaid to me. I have more to ſay, as to my be- 
ing put aſhore at Joanna. I had no Place to go 
to, but lay in a lamentable Condition, I could 
not put Water to my Mouth without Help, and 
remained uſeleſs of Hands or Feet, deſpairing 
of my Life. I deſired to go aſhore, to ſee if the 
Air would do me any good ; and I went aſhore 
at Joanna, with another Man, Gunring, and others 
for Refreſhment. So the ſecond Day we went in, 
there appears three Ships, which were Eaſt- India 
Men. Captain Every Le ſurprized by theſe 
Ships, haſtened his Men and Water aboard to get 
out to Sea, that he might not be ſurprized in the 
Road without his Men on Board, who were come 
aſhore for the Sick. And ] told them, I will not 
go with you, I will rather truſt to the Mercy of 
my Country men, or the Mercy of the Negroes ; 
I ſhould endanger my Life, if I go aboard; if I 
ſtay, no Queſtion my Country men will haye 


Compaſſion on me; and if I have committed 


any Thing worthy of Death, they have Autho- 
rity to put me to Death according to the Law of 
the Nation. And I applied my ſelf to Mr Edg- 
comb, when he came aſhore, and he gave me ſcur- 
rilous Language. But I replied, I am a weak Man, 
for me to ſtay behind is Death; I had rather 
ſuffer Death by the Laws of my Country, than to 
be left to the Mercy of theſe Negroes. Mr Eadg- 
comb ſays, I will take you down with me, and will 
hang you there too, 

L. C. J. H. Where? 
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. May. At Bombay, where he ſaid I ſhould be 
tried. His Mate, and ſeveral other Engliſp- men 
came to ſee me, and brought me one thing or 
other to refreſh me. And at laſt, at Night he 
ſent his Doctor and Purſer to me, who ſaid, the 
Captain is juſt now ſending his Boat for you. 
I replied, 1 am ready, here is all I have In the 
World, and he goes away about two a Clock 1n 
the Morning. And I remained ſeven or eight 
Weeks at the Mercy of thoſe Negroes, and had 
periſhed, but that a Negroe hearing an Eng liſh- 
man was there came to me; he lived at Bednal- 
Green, and ſpoke Engliſh very well. He went from 
England in the Ship Rocheſter, taken at Guinea 
ſome time before. The Captain commanded this 
Negroe to go for the Long-boat, and turn her 
adrift; which he does, but goes away with her 
himſelf; and in the Fight, ſays, the Ship blew 


up by an accidental Fire, and ſeveral were loſt. 


This Negroe 1 got to look after me, and he did 
really feed me, and got me all Neceſſaries belong- 


ing to me: And by that means I ſaved my Life. 


Now when Captain Every came in again, I could 
not go nor ſtir. ' 

I.. C. J. Holt. Do not call him Captain, he was 
a Pirate. | 

un. May. He commanded me, I was forced to 
obey him. | . 

L. C. J. Holt. For that Matter call Gravet again, 
becauſe you and he were very kind together; you 
ſhook Hands with him, and bid him farewel, and 
remember you to your Wife. Mr Gravet, Do you 
remember when you went into the Boat ? Did 
W. May take his leave of you, or was he unwil- 
ling to be left behind ? 

7, Gravet. When we had liberty to go out of 
this Ship, this Man, W. May, took me by the 
Hand and wiſhed me well home, and bid me re- 
member him to his Wife, and was very merry 
and jocund, and knew whether they were go- 


ing- 

Kr J. Turton. Did he expreſs any Inclination 
to go with you? | | 

J. Gravet. No, my Lord, not at all. 

L. C. J. Holt. Have you any more to ſay ? 

W. May. Yes, my Lord, I remained in this 
Condition till I came to Providence; and the 
King's Evidence can teſtifie what I ſay. I only 


beg Mercy of this Honourable Bench, to conſider 


my weak State and Condition that I have beea 


in. 

L. C. J. Hit. Have you done? 

W. May. Yes, my Lord. 

L. C. J. Holt. Then the next. V. Biſhop, What 
have you to ſay ? 

W. Biſhop. I belonged to the Ship James, and at 
the Greyn the Men began to complain about Wa- 
ges, and that was the firſt Beginning of the Diſ- 
turbance about this Plotting. We were ſhipt 
out of England, in Sir James Hubland's Service, 
to the Spaniſh MWeſt- Indies. Upon this Mutiny a- 
mong the Men for their Wages, ſeveral Men went 
aboard the King's Ships, and deſired to be en- 
tertained on Board any of them to go for England; 
and we all went away again to the Ship becauſe 
we could not be entertained. But this Deſign 
of Every's I did not know of. On the 17th Day 
Captain Humphreys calls, and ſays, my Men are 
gone aboard the Charles, I think. And he calls 
out, ſays he, Mr Druit, Man the Pinnace. I be- 
ing then on the Deck, at Night, the Mea all 
quiet, as I thought, I weat into the Pinnace, 
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and I was no ſooner in, but in comes 15 or 16 
more that knew of the Deſign; but 1 was then 
ſent, and knew it not. And they put off the Boat 
and overpower'd us; and ſeveral of us would 
have gone aboard again, and they would not ſuf. 
fer us. And when we came aboard the Shi 
Charles, they had cut the Cables, and the Sail 
were looſe, and ſeveral Men went from the Charles 
to the James in a Boat; and they commandeq 
the Innocent to do what they pleaſed, with pi. 
ſtols and Cutlaces; and they commanded me to 
go into the Hold, to do what they pleaſed. Ang 
| not knowing of this Matter, the Men that were 
in the Boat called, hand the Buckets, or we ſha 
ſink. And I heard afterwards, that none went 
aſhore, but whom they pleaſed, that is, Every 
and his Crew. And I aot knowing of it, could 
not go; and if I had known it, I had not been 
admitted to go. Then we were carried two 
Leagues without the Groyn. 

- C. J. Holt. Have you any Witneſſes to 
call; 

. Biſhop. The King's Evidence is my Wit. 
neſs; he commanded me to go into the Boat. 

1. C J. Holt. Will you ask him any Queſti- 
ons! 

W. Biſhop. No, my Lord. 

R LO J. Holt. James Lewis What have you to 
ay : 1 
J. Lewis. J had been in France, a little before 
the Ship came to the Groyn, a Priſoner there; 
but I knew nothing of Every's Deſign. By the 
Command of our Officer I went aboard the Boat, 
and as ſoon as we were in her, we were over- 
power'd, and carried away; they took the Oars 
out of our Hands, and carried us to the Ship 
Charles. And when we came aboard, they put 
the Boat a drift, and then they commanded me 
into the Fore-Caſtle ; they had Arms but we 
had none, and ſo were forced to obey them. 
When the Boat was going off, I heard a Noiſe 
of crying out for a Bucket. And when we were 
gone from the Groyn, we were forced to do what 
they would have us; it was againſt my Conſent, 
and againſt my Will. | 

L. C. J. Holt. Jo. Sparks, What ſay you? 

J. Sparks. When Captain Humphreys called to 
them that were gone into the Boar, 1 was aſleep; 
but with the Noiſe of Graver's crying out, He is 
coming, I awaked; and all put the Candles out 
for fear I ſhould ſee them. And when the Men 
were come aboard, I went on the Deck, and 
they trow'd the Hammocks and knock'd me 
down- | 

L. C. J. Holt. Who did it? 

Jo. Sparks. The Hammocks they brought from 
the other Ships. I durſt not do any otherwiſe 
than they bid me; I was innocent of the Thing; 
I ask'd what they were going to do, and they 
ſaid they were going for England. 

L. C. J. Holt. Who told you ſo? 

J. Sparks. John Dan. 

L. C. J. Holt. J. Dan, Did you tell J. Sparks 
the Ship was going for England? 

J. Dan. I do not remember I ſaw him all the 
Night. | 

L. C. J. Holt. I would ask you if he had no 
Share of the Plunder. 

J. Sparks. I was forced to take it. 

L. C. J. Holt. Phil. Middleton, You had ſome 
Share, had you not? 

Phil. Midleton. Yes, my Lord. 

3 Ls 8 J. Holt. 
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I. C. J. Heli. What became of it? 

Phil. Middleton. They took ĩt away from me. 

1. C. J. Holt. Who took it from you? _ 

Phil. Middleton. J. Sparks robb'd me of it by 
Night J. Holt. Did he take all away? 

Phil. Middleton. Yes, all that 1 had there, 
Two Hundred Seventy odd Pieces of Gold; it 
was in a Belt. : 

F. Sparks. He took out his Money and ſhewed 
it to the Troopers, and they made him drunk 
and got it from him; and the next Morning he 
aid they took it from him. 

Phil. Middleton. | was forc'd to ſay ſo, becauſe 
if 1 had ſaid he had it, he would have made no 
more but to cut my Throat. 

I. C. J. Helr. Have you any more to ſay? 

J. Sparks. No, my Lord. 

Mr Sl. Gen. May it pleaſe your Lordſhip, and 

on Gentlemen of the Jury, I am of Council in 
this Caſe for the King againſt the Priſoners at 
the Bar. They are arraign'd for a very high 
Crime, a Robbery upon the Seas. It was not 
4 les Crime becauſe committed on the Sea, but 
rather the more. Theſe Men had a Truſt repo- 
ſed in them to aſſiſt their Captain in his Voyage; 
but inſtead of that, they reſiſt their Captain, 
turn him out, and run away with the Ship. They 
could aot find Shelter in any other Part of the 
World, and I hope you will make it appear ſuch 
Crimes ſhall not find Shelter here, more than in 
other Parts of the World. Theſe are Crimes a- 
gainſt the Laws of Natians, and worſe than 


Robbery on the Land: For in Caſe of a Robbe- 


ry on the Land, we know who is to pay it; but 
ia a Robbery by Sea, it often happens that in- 
nocent Perſons bear the Loſs of what theſe Men 
do. It has been very plainly proved againſt the 
Priſoners, That the Ship Charles was run away 
with from the Greyn. And it is as plain by two 
Witneſſes, That all the Priſoners at the Bar were 
in this Ship; by three that W. May in particu- 
lar was one of them; and by one that W. May 
was ſo far concerned, that becauſe J. Gravet 
ſeem'd to diſlike it, he ſaid he deſerved to be 
ſhot through the Head : So that he that would 
make himſelf the moſt innocent of the Five, is 
molt Guilty. 

Now they have only this to ſay for themſelves, 
that they were forced to do what they did. But 
it has been proved to you that they were not 
forced; it was ſaid, All might go that would. 
And it is not proved on their Side, that any one 
of the Priſoners did ſeem to diſſent from their 
golng away. It is proved that they all made 
uſe of this Ship to very bad Purpoſes ; that they 
took and plundered ſeveral Ships, and ſhared the 
Booty. We do not produce this to prove them 
guilty, but to ſhew that they made uſe of this Ship 


to this very Purpoſe. Now if you allow what 


they ſay, that they were forced to go away; 
then you muſt never convict, at any time, one 
or two Highway-men that robs ia the Company 
of four or five; for they may ſay too that they 
were oyer-power'd, and forced by their Com- 
pany. It is ſo, not only in Caſe of Robbery, 
but in all other Crimes alſo. They have ſaid a 


great deal indeed, but without any manner of 
Probability of Truth. They have produced no 


Witneſſes for themſelves, to prove any thing 
they have ſaid. And the Witneſſes for the King 
have given Teſtimony without any Exception. 
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And, I hope, you will vindicate the Credit of 
the Nation, and find them guilty as the Evidence 
has proved them. | 

I. C. J. Holt. Gentlemen of the Jury, Theſe 
five Priſuners, E. Forſeth, W. May, W. Biſhop, 
Ja. Lewis, and FJ. Sparks, are indicted for a Pira- 
cy and Robbery committed on the High Sea 
ſome diſtance from the Groyn, in taking an 
carrying away a Ship, and ſeveral Goods thereia 
contained ; ſhe was call'd the Charles the Second. 
This was done ia May laſt was two Years, 1694- 
You have heard what Evidence has been givea 
on this Indictment agaiaſt the Priſoners. 

It has appeared that this Ship was bound ia a 
Voyage to the Weſt-Indies. Two of the Priſoners, 
W. May, and J. Sparks, were Seamen then on board 
this Ship, and ingaged in the Voyage; the other 
three were not Mariners in that, but ia another 
Ship, called the James, that lay, at that time; 
near the Groyn; but they came aboard the Ship 
Charles before, and continued on board her when 
ſhe was carried away. 

That there was a Piracy committed on the 
Ship Charles, is moſt apparent by the Evidence 
that hath been given; that is, a Force was put 
on the Maſter and ſome others of the Seamen on 
board her, who becauſe they would not agree to 
go on 4 piratica! Expedition, had Liberty to 
depart, and be ſet aſhore. But the Ship was ta- 
ken from the Captain, who was poſſeſſed of her 
for the Uſe of the Owners, and was carried away 
by Every and others of his Crew that remained 
on board her; and others came from the ' James, 
which taking was a Piracy that is manifeſted by 
the Uſe they did put her to, for they did after- 
wards commit ſeveral other Piracies with hers 
and took ſeveral Engliſh and Daniſh Ships, and 
then went to ſeveral Iſlands, Countries and Pla- 
ces, as to the Iſles of May and Princes, to Mada- 
gaſcar, and then to Joanna, and afterwards to 
Meat, and then to the Red. S4; and at the en- 
trance of the Red-Sea committed more Piracies, 
in the manner as you have heard, and has been 
very particularly deſcribed to you. So that I 
muſt tell you, beyond all Contradiction, the Force 
put on the Captain, and taking away this Ship, 
called the Charles the Second, was a Piracy; and 
for that particular Fact theſe Priſoners are now 
charged. 

The Matter you are now to enquire after, is, 
whether all the Priſoners were guilty of this Pi- 
racy, or which of them. 

As for Ed. Foreſeth, Biſhop and Lewis, it hath 
appeared to you, that they, with others, were 
aboard the Ship James; and that there was a Re- 
port ſpread about of a Plot againſt the Captain 
of the Charles the Second, and a Deſign to carry 
that Ship away. To prevent which, there were 
ſome of theſe Men ſent out in a Boat, by the 
Captain of the James, to this Ship to aſſiſt Cap- 
tain Gibſon, but inſtead of preventing this Pira- 
cy, they ſtayed behind and went along with theſe 
Men that carried away the Ship. 

As to V. May and FJ. Sparks, that were of this 
Ship's Crew, they continued on Board, and were 
Parties in all thoſe Piracies. 


There was a Conſult, it ſeems, by ſome par- 


ticular Perſons, of which Every was the Ring- 

leader, how to effect this Deſign, Captain Bvery 

as they call him; though he was no Captain, but 

was under the Command of Captain Gib/en that 

had the Conduct of this Ship. 1 
b 


— — — — — 
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it's true, it is not proved to you that theſe 
Men were at that Conſult; for, it ſeems, they 
were too many, for they were abent 160 that 
remained on board when the Ship was carried 
off. 5 | 
Now for W. May, Jo. Gravet, ſecond Mite, 
that was aboard, and though he had a Piſtol 
clapt to him to prevent any Reſiſtance, yet had 
liberty to depart ; and upon his going off diſcourſ- 
ed with May, who ſhook Hands with him and 


bid him farewel, and remember him to his Wife. 
And therefore it is evident that W. May was un- 


der no Force to ſtay; he ſtay'd with his good 


Will, and did conſent to the Piracy. And then 


another Witneſs is D. Creagh, who ſays, that 
May was ſo zealous in the Matter, that he ſaid 
to him, God damn him, he deſerves to be ſhot through 
the Head. 3 
Sparks was on Board the Ship and had a de- 
ſign'd End, and no Compulſion was uſed to- 
wards him, but fiace had Liberty to depart 3 but 


the ſtaying behind by the reſt, is a great Evi- 


dence to induce you to believe they were Parties 
in the Deſign; for why elſe ſhould not they go 
aſhore as well as others, ſince there doth not ap- 
pear any reſtraint upon them to ſtay, eſpecially 
when a general Word was given, that thoſe who 
would go on Shoar ſhould go on the Deck, aud 
a Boat was ready to carry them off. 

They ſay, they wanted a Bucket in the Boat, 
and they gave them one to lave out the Water; 
that is a plain Evidence they were willing to 
be rid of thoſe that v ere not willing to engage 
with them; and if they had not approved of the 
Deſign, they were not hindered from going in 
the Boat. As for thoſe that came from the 
James, there was no manner of Force on them, 
but they were ſent from the Captaia to aſſiſt the 
Captain of the Charles; for thoſe two Ships ha- 
ving lain near together at the Groyn, there was 
ſome Intelligence of ſuch a Deſign in agitation, 
and theſe three forſook their own Ship; Every 
declared his Deſign to ſome: And he told them 
what Shares they ſhould have; and becauſe he 
was their Captain and Commander, he thought 
himſelf intituled ro a double Share. 

And then you have heard what was done in 
the whole Progreſs of this wicked Deſign, every 
one of theſe Men had their Share, even this 
W. May, though he was ſick for ſome time, and 
was ſet aſhore at Joanna, and at the Ship's return 


taken in again, yet he had his ſhare of all the 


Prizes. V. Biſhop had his ſhare, James Lewis had 
his ſhare, and John Sparks had his ſhare; and, 
ſays this young Man Philip Middleton, J had my 
ſhare, which was above an hundred Pound, which 
was thought by them to be a good Share for 
a Boy; and Sparks took him at a Diſadvan- 
rages and having an Opportunity, took it from 
um. 

Now if there be a Piracy committed, though 
contrived but by one Man, yet if others do con- 
cur in it they are equally guilty. 

Now tho” theſe Priſoners tell you, there was a 
Force upon them, it is a meer Suggeſtion, with- 
out any manner of Evidence; but there is Eyvi- 
dence of their conſenting and confederating in 


this wicked Enterpriſe. 


Indeed there hath been a Trial before, which 
you have all heard of; for the City and Nation 
haye diſcourſed of it; conſider therefore the 
Evidence. You have a great Truſt repoſed in 
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you, for you are not to act arbitrarily, but you 
are accountable to God Almighty, to whom yon 
are ſworn, and to the Government for the Ver. 
dict you give. If you are not ſatisfied in your 
Conſciences that the Evidence is ſufficient to 
find theſe: Men guilty, in God's Name, acquit 
them, : : f 

But if you are ſatisfied in the Sufficiency of 
the Evidence to convict them, you muſt find them 
guilty. _ 

Cl. of Arr. Cryer, ſwear an Officer to keep the 


Jury; which was done, and the Jury went out to 


conſider of their Verdict. Aud in the mean 
time, the (ix Priſoners were again arraigned up. 
on two ſeveral Indictments, the one for pirati- 
cally taking away a Mooriſh Ship, and the other 
for committing Piracy upon two Daniſh Ships, 
To both which Indictments Joſeph Dawſon plead. 
ed guilty 3 the other five pleaded not guilty, and 
put themſelves upon their Trials. 

Then the Jury having been withdrawn a little 
while returned into Court. 

Foreman. If there be any Evidence to prove 
that John Sparks conſented to the running away 
of the Ship, we deſire it may be heard again. 

L. C. J. Holt. He was With them at the carry- 
ing off the Ship, and at the taking of the ſeve- 


ral Prizes, and had his ſhare afrerwards. What 


is Conſent ? Can Men otherwiſe demonſtrate their 
Conſent, than by their Actions? 

Furyman. But we underſtand, my Lord, that 
he was tried upon his conſenting to carry away 
the Ship. 


L. C. J. Holt. What do you mean by conſenting ? 


If a Ship be carried away with Force from the 
Captain, divers Piracies are committed with her, 
one continues aboard and receives a Share of the 
Profit of the ſeveral Piracies; is not that an E- 
vidence of Conſent to the piratical Deſign ? Was 
it not proved that many went out of the Ship, 
that were not willing to go on that Deſign ? 
And that was with. the Leave of the reſt that re- 
main'd. 

Mr FJ. Eyres. And one ſtood on the Deck, and 
ſaid with a loud Voice, That they that will not 
go may have Liberty to go Aſhore.. | 

Mr Conyers. No Man was hindred but the Do- 
ctor, being a uſeful Man. 

L. C. J. Holt. When a Ship is run away with, 
and People are aboard that Ship ſo run away with, 
that proves their Conſent, unleſs they can pro- 
duce Evidence to the contrary. 

Mr J. Turton. The Captain was in his Bed ſick 
of a Fever at that time, and was not willing to 
go with them, and they ſent him away from 
them. 

Mr J. Eyres. And every Man had his Share. 


Then the Jury conſulting together a very little time, 
: agreed on their Verdict. 


Cl. of Arr. Gentlemen of the Jury, Anſwer to 
your Names, 70. Degrave. ow | 

J. Degrave. Here (and ſo of the reſt.) 

Cl. of Arr. Gentlemen, Are you all agreed of 
your Verdict? 

. 

Cl. of Arr. Who ſhall ſay for you? 

Jury. Our Foreman. 

Cl. of Arr. Set Ed. Foreſeth to the Bar. Ed. Fore- 
ſeth, hold up thy Hand (which he did.) Look up- 
on the Priſoner; Is Edward Foreſeth Guilty - the 
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Piracy and Robbery whereof he ſtands indicted, 


t Guilty 
— Guilty. 
d. of Arr. _ to 
ttels, Cc. 
W None that we know of. 
Cl. of Arr. W. May, hold up thy Hand (which 
W. May Guilty, &c. or not Guil- 


him Keeper. What Goods 


ty? e 
Guilty. | | 
2 745 Look to him Keeper, &c. V. Biſhop, 


hold up thy Hand (which he did.) Is V. B iſhop 
Guilty, Cc. or not Guilty ? 


. Guilty: 
— of Arr. Look to him Keeper, &c. J. Lewis, 


hold up thy Hand (which he did.) Is Ja. Lewis 
Guilty, Cc. or not Guilty ? 


an. Guilty. 
d. 7 Arr. Look to him Keeper, Cc. Jo Sparks, 


hold up thy Hand (which he did.) Is Jo. Sparks 
Guilty, &c. or not Guilty? 


Foreman. Guilty. : I 
Cl. of Arr. Look to him Keeper, Cc. 


I. C. J. Holt. Gentlemen, You have done ex- 
treamly well, and you have done very much to 
regain the Honour of the Nation, and the 


City» 


Then the Court adjourned to Friday next the 6th of 


November two of the Clock in the Afternoon. On 
which Day Ed. Foreſeth, &'c. were tried upen two 
other Indict ments for ſeveral Piracies. 


An Abſtract of the Tryal of Ed. Foreſeth, 
James Lewis, William May, William 
Biſhop, Joha Sparks, (Joſeph Dawſon 
having pleaded Guilty upon his Araign- 
ment) at the Seſſions Houle in the Old- 
Baily, Friday, Novemb. the 6th 1696, 
where were preſent Sir Charles Hedges, 
Judge of the High. Court of Admiralty, the 
Lord Chief Fuſtice Holt, Lord Chief 
Juſtice Treby, with ſeveral others of his 
Majeſties Judges and Commiſſioners. 


After ſeveral Challenges made by the Priſoners, of 
the Perſons returned upon the Jury, theſe Twelve 
Gentlemen were ſworn, viz. 


Roger Mott John Mat ſon 
John James | | Benjamin Hooper 
Richard Rider John Hibbert 
William Hunt 7 Richard Chiſwell 
John Hammond | | Daniel Ray 
Abraham Hickman j | William Hatch. 


HEN the Clerk read the Two Indictments 

upon which they were tried, viz. One for 
Seiſing, Robbing and Carrying away Two Ships 
belonging to Denmark, on the zoth of Auguſt, 
1694 The other for that they, on the 28th of 
Sptember, 1695. in a Place 40 Leagues diſtant 
from Surar, did Forcibly and Piratically ſet upon 
a Mooriſh Ship, and take away her Tackle and 
Goods, to a great Value- 


Joſeph Dawſon, Ec. 


25t 


Then Dr. Newton, one of his Majeſties Advotates, 
ſpoke to the Jury, as followeth. 


My Lord, and Gentlemen of the Jury, 

The Crime the Priſoners at the Bar ſtand 
charged with, and which has been opened to you, 
upon the Indictments, is Piracy; which is the 
worſt Sort of Robbery, both in its Nature and 
its Effects, ſince it diſturbs the Commerce and 
Friendſhip betwixt different Nations; and if left 
unpuniſhed, involves them in War and Blood: 
For ſovereign Powers and Nations have no Courts 
of Juſtice afterwards to reſort to, as the Subjects 
of Princes have, in their own Countries, for Re- 
dreſs or Puniſnment; but they can only have re- 
courſe to Arms and War, which how expenſive, 
and how dangerous they are, and what Calami- 
ties and Ruin they carry along with them, no 
Perſon can be a Stranger to. So that thoſe who 
bring not ſuch Criminals to Judgment, when it 
lies in their Power, and is their Duty to do ſo, are 
anſwerable, in a great Meaſure before God and 
Man, for all the fatal Conſequences of ſuch Acquit- 
tals, which bring a Scandal on the publick Juſtice, 
and are often attended with publick Calamities. 

It is not therefore, Gentlemen, to be ſup 
ſed, that wiſe or honeſt Men, (and there are 
none who would be thought to be otherwiſe) who 
love their Country, and wiſh its Peace and Proſ- 
perity, would be guilty in that kind. 

Gentlemen, This Piracy was begun in Europe, 
carried on through Africa, and ended in the re- 
moteſt Indies; ſo that, in a manner, all the World 
is concerned in this Trial, and expects and de- 
mands Juſtice of them, if they are guilty, at your 
Hands. | 

Then the Witneſſes were produced to prove 
the Facts charged upon the Priſoners, viz. Fo. Dan, 
David Cray, Phil. Middleton, and others; who ful- 
ly proved againſt them, That the Priſoners, with 
ſeveral other wicked Perſons, not yet taken, did 
forcibly take away the Ship Charles the Second 
from the lawful Commander, Captain Gibſon, 
with a piratical Deſign. And in the ſaid Ship did 
afterwards commit ſeveral Piracies; at the Iſle 
of May they took three Engliſh Ships. From 
thence they went to the Coaſt of Guinea, and 
when ſome of the Natives came on board with 
their Gold, to trade with them, they took away 
their Gold, and carried them away for Slaves. 
And then went to the Iſle of Princes and took 
two Daniſh Ships, and took out what was in them, 
viz. 40 Pound Weight of Gold-duſt, and other 
Merchandiſe ; and they offered to reſtore one of 
the Ships to the Maſter after they had robbed 
her, but the Maſter he ſaid ſhe was inſured, and 
he would not take her again. And afterwards 
they burnt one of the Ships, and carried away 
the other. Then they went to Bobs Key, at the 
Mouth of the Red-Sea, waiting for the Mocho 
Fleet, which one Night paſt by them unſeen 3 
but were informed the next Day that they were 
gone. And then calling a Council they agreed 
to follow them; and accordingly went after 
them, and came up with one of them, which 
was about 250 Tun, and with ſmall reſiſtance 


took her, and put ſome Men on board her, and 


took out Gold and Silver out of her to the Value 
of 30 or 40000 J. with other Merchandiſe. And 
afterwards met with the Ship called the Gunſway, 
and robbed her likewiſe of all her Furniture, to 

| | __ _ a very 
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a very great Value. 


ſome had a thouſand Pound, ſome had eight 
Hundred, ſome ſeven Hundred, ſome five Hun- 
dred, every Man in the Ship his Share, as they 
thought they deſerved. And it was particularly 
proved by the Evidence againſt the Priſoners 
that they had their Shares. The more particular 
Relation of which is already Printed at large, in the 


foregoing Trial. 


When the King's Evidence had done, the Pri- 


ſoners were permitted to ſay what they could in 
their Defence; but the ſame appearing to be 
very weak, the L. C. J. Holt ſumm'd up the Evi- 
dence; and the Jury going out to conſider their 
Verdict, after a ſhort ſtay, brought them in all 
Guilty. 


Then the Court adjourned to the 10th of November 
| following- 


Aſter the Tryal of John Murphey was over, the Pi- 


rates were brought to the Bar. 


Cl. of Arr. $oſeph Dawſon, you by your own 
Confeſſion are convicted of Piracy and Robbery- 
What have you to ſay why Sentence cf Death 
ſhall not be paſſed upon you according to 
Law ? | 
Joſ. Dawſon. I ſubmit my ſelf to the King and 
the honourable Bench. 

Cl. of Arr. Edward Foreſeth, What have you to 
{ay, Cc. | 

Foreſeth. I am an innocent Man; and went on 
to juſtifie himſelf, &c. 

Fudge of the Admiralty. You and the reſt of the 
Priſoners at the Bar have had a very fair Trial, 
and been fully heard upon your Defence; but the 
Jury your, Country-men, upon whom you put 
your ſelves to be tried, have found you guilty. 
So that the inſiſting upon your Juſtification can- 
not now avail you any thing, the Verdict being 
given; bur if you have any thing to offer in Ar- 
reſt of Judgment, or can ſhew any Cauſe why 
the Court ſhould not proceed to give Judgment ac- 
_ cording as the Law direQs, againſt Perſons con- 
victed of Piracy, you ſhall have Liberty to ſpeak, 
and will be heard. | 


Foreſeth. I deſire to be ſent into India to ſuffer 


there. 
Cl. of Arr. William May, What have you to 


ſay, Cc. 
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And about a Week after 
they ſhared all the Prizes they had taken; and 


8 Wil. 


William May. My Lord, I being a ver 
Man, never ated in all the — l — 
ved my King and Country this thirty Years 
and am very willing to ſerve the EAſt- India Com. 
pany where they pleaſe to command me; 2nd 
deſire the honourable Bench to couſider my Caſ. 
and if I muſt ſuffer, I deſire to be ſent into 1,1. 
to ſuffer there. 

Cl. of Arr. William Biſhop, What have You to 
ſay, Cc. 

William Biſhop. | was forced away ; and when 
] went was but 18 Years old, and am now but 
21, and defire Mercy of the King and th, 
Court. 

James Lewis. I am an ignorant Perſon, aj 
leave my ſelf to the King's Mercy. ' 

John Sparks. | leave my ſelf to the King's Mer. 
Ty | ons . — honourable Court. 

udge of the Admiralty. Joſeph Dawſon 

ſtand convicted upon four Limes, b* * 
own Confeſſion, for Piracy and Robbery. And 
you Edward Foreſeth, William May, William Biſho 


James Lewis and John Sparks, having put your ſelyes 


upon your Trials according to the Cuſtoms and 
Laws of your own Country, have been found 
guilty upon three ſeveral ladictments, for the 
ſame deteſtable Crimes committed upon the Ships 
and Goods of Indians, of Danes, and your own 
Fellow- Subjects. 


The Law for the Heinouſneſs of your Crime 
hath appointed a ſevere Puniſhment, by an 
gnominious Death; and the Judgment which 
the Law awards, is this, That you and every 
one of you be taken from hence to the Pla: 
from whence you came, and from thence ty 
the Place of Execution, and that there Jou, 
and every one of you be Hanged by the 
Necks, until you, and every one of you be 
Dead : And the Lord have Mercy upon 
Jou. 


According to this Sentence, Edward Foreſeth 
and the reſt were Executed, on Wedneſday, No- 
vember the 25th 1696, at Execution Dock, 
that being the uſual Place for the Execution of Pi- 
rates. | 
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The TRYAL of Sir JOHN FENWICK, Bur. 


Vieneris 6 die Novembris, 1696. 


NNNNN Dmiral Ruſſel acquainted the Houſe of 
N Commons, That his Majeſty had gi- 
Ra B ven leave to lay before the Houſe 
NONE ſeveral Papers in the Nature of In- 

formations of Sir John Fenwick, in 
which he ant ſeveral other Perſons of Quality 
were named; and deſired that they might be 
brought up to the Table and Read, and that he 


might haye an Opportunity to juſtify himſelf, 


or if he did not, that he might fall under the 
Cenſure of the Houſe. And Mr Secretary Trumbal 
being preſent did ſay, That he had his Majeſty's 
Leave to lay thoſe Papers before the Houſe, and 
if the Houſe pleaſed he would bring them up to 

the Table. | 
And accordingly (the Houſe ſhewing a gene- 
ral Inclination for it) they were brought up to 
the Table and read, (being the Account he gave 
of the laſt Plot under his own Hand, and his Ex- 
amination taken by Mr Vernon, afterwards up- 
on 
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© bis Trial produced 3) and after the ſame was 
wo 4 Houſe ordered, That Sir John Fenwick 
ſhould be brought immediately before them, and 
that no Perſon ſhould in the mean time ſpeak 
with him, or give or receive any Paper from 
him. And the ffouſe further ordered, That the 
Lord Cutts, Sir Henry Hobart, and Mr Norris, 
Three of their Members, ſhould ſee their Order 
ted. | ah = 
Led in the mean time adjourned to the Af- 
n. | ! 

te about Five a Clock in the Afternoon Sir John 
Fenwick was brought with a ſtrong Guard (which 
the Lord Cutts had taken care for) to the Houſe, 
and being brought to the Bar, Mr Speaker ſpake 
to him thus. 2 | | | 

Mr Speaker. Sir John Fenwick, the Houſe un- 
derſtand that you have ſhewed ſome Inclinations 
to make a Diſcovery of the Deſigns and Practi- 
ces of the Enemies of the Government z you have 
now an Opportunity to do it, and the Houſe 
require it from you, That you make a fall and 
ample Diſcovery of all you know of that Matter. 

Sir John Fenwick. Mr Speaker, I ſuppoſe the 
Houſe is not ignorant of my Circumſtances ; I 
am Iadicted of High-Treaſon, and have been ar- 
raigned : What | have done to ſerve the King 
and Nation his Majeſty knows, it hath been com- 
municated to him by his Privy-Council. I do 
not know but what I ſay may hurt my ſelf; and 
therefore 1 deſire that I may have ſome Security 
for my ſelf, and I am willing to tell the full of 
all I know. . ; ab | 

Mr Speaker. Sir, if you pleaſe to withdraw for 
the preſent the Houſe will ſend you their Plea- 


ſure. | 
Sir John Fenwick withdrew. Was called in again. 
Mr Speaker, Sir John Fenwick, ſince you with- 


drew, the Houſe have conſidered of what you 


ſaid at the Bar. They do not think what you 
faid is an Anſwer to what they require; they do 
expect a full and candid Confeſſion from you of 
what you know, and they think that the belt 
Way for you to obtain the Favour of the Houſe 
is to deal ingenuoufly with them. 

Sir John Fenwick, Sir, I am in the Hands of 
the Law, and I would not do any thing that his 
Majeſty might be angry with me, for | do not 
know It is with his Majeſty's Conſent : I have ac- 
quainted him fully with all I know of the Mat- 


ter; this is all the Account I can give you at 


this time. *Tis a dangerous Point that I am un- 
der; I know not but I may come fo my Trial in 
a few Days, and what I may ſay may riſe up 
againſt me in a Court of Judicature: I humbly 
propoſe it to the Houſe, if they do not think it 
a hard Caſe for me to make any Confeſſion here, 
when his Majeſty hath all that I know. I ſhall 
be very ready to do what this honoutable Houſe 
pleaſes to command me, but 1 defire this Houſe 


will conſider my Circumſtances ; I would not of- 


fend the King, nor offend this Houſe. _ 
Thereupon Mr Speaker again ſpake to him to 
withdraw. And being withdrawn, the Houſe 
debated, whether they ſhould acquaint him with 
their having thoſe Papers of Information. But 
they did not think fit to do it for this Reaſon, be- 
cauſe they thought thoſe Papers were a Contri- 
vance, and made by others for him; and that the 
beſt way to get the Truth '6at of him would be 
for him to rell _ own Story. Beſides, if the 
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Houſe ſhould let him kao they had thoſe Pa- 
pers, he would only refer to thoſe Papers, as he 
had lately done, when he was examined by the 
King and Council. 
_ *Twas alfo debated, whether there ſhould be 


any threatnaing Words uſed towards him, but 


they thought that not proper ; for his Confeſſion 
onght to be free and natural. It was alſo deba- 
red, Wherher they ſhould take notice of his Ma- 
jeſty's Conſent ; but that was not thought fit, 
being thought derogatory to the Privileges of the 
Houſe : So the Houſe ordered him to be called in 
again, and Mr Speer delivered the Senſe of the 
Houſe to him in theſe Words. 


Sir John Fenwick ar the Bar. 


Mr Speaker: Sir John Fenwick, The Houſe has 


conſidered of what you have ſaid, to excuſe your 
making a Diſcovery of you Knowledge of the 
Deſigns and Practices of the Enemies of the Go- 
vernment, and they think what you ſtand upon 
is only an Excuſe ; they think you have no Rea- 
ſon to apprehend the King ſhould be angry with 
you for making any Diſcovery to this Houſe, this 
being the proper Place to enquire of all things 
that do relate to the King and Government, eſ- 
pecially his Majeſty's Safety ; and you ought to 
diſcover to them what you know: As to what 
you ſtand upon, that you ſhould not be prejudi- 
ced by what you diſcover here, I am commanded 
to tell you, they do take notice by what you have 
faid here, that you have already, notwithſtand- 
ing what you ſay, diſcovered it to the King and 
Council; and they command me to tell you, that 
you have no Reaſon at all to apprehend, that you 
ſhall ſuffer any thing if you make a full and = 
Diſcovery here, no Man that ever did ſo, and 
dealt candidly with this Houſe, ever did: Tis in 
your Power to deſerve the Favour of the Houſe ; 
"tis required by the Houſe, that you make a Diſ- 
covery, and this is the laſt time that you are 
like to be asked to do it. 

Sir John Fenw. Mr Speaker, I know not what 
Anſwer to make to this Houſe, I would not wil- 
lingly offend it; what I have informed the Kin 
of is a great deal, and a Man would have ſome lit- 
tle time to recollect himſelf; and I have been kept 
a very cloſe Priſoner, and had no conveniency of 
Pen, Ink, and Paper; tis hard to remember juſt 
of a ſudden, and I would willingly be ſecure his 
Majeſty will not be angry with me; I was ia ho 
that his Majeſty would have informed the Houſe 
himſelf, he hath all that I Know; my Circumſtan- 
ces are hard, I am in danger every Day to be 
Tried, and I deſire to be ſecured, that what 1 
ſay ſhall not riſe up in Judgment againſt me; tis 
hard to make me to accuſe my ſelf under theſe 
Circumſtances, and very hard to put me on it 
now. 

Mr Speaker. As to what you ſay relating to the 
fear of his Majeſty's Diſpleaſure, and the other 
Excuſe, you have had your Anſwer already; as 
to what you ſay relating to time, if you will now 
declare what you know and remember, the Houſe 
will take it into Conſideration, whether they 
will give you farther time to make up the reſt. 

Sir John Fenw. Sir, his Majeſty hath all exactly, 
tis impoſſible for me to inform you of it without 
accuſing my ſelf; I do not really know what to 
ask but a little time, if they would pleaſe to give 
It me. | 


H * Mr Spraker. 
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Mr. Speaker. Sir, you know already what the 
Houſe require of you. uſo deen 

Sir J. Fenwick. I do: But *tis no Excuſe that I 
have made: What I have told is Truth, to the beſt 


of. my Knowledge : I am not very good at Speak- 


ing, and if 1 might have a little Time, I ſhall do 

what they pleaſe to command me. 
Mr. Speaker. If that be all you have to fay, if 

you pleaſe to withdraw, you ſhall know the Plea- 


ſure of the Houſe. | 
Sir John F enwick withdraws. Is called in again. 


Mr Speaker. Sir John Fenwick, this Houſe have 
conſidered what you ſtood upon when you were 
here laſt, that your Memory was bad, and that 


you deſired Time, but the Houſe think it a Matter 


of great Moment to the King and whole Nation, 
That thoſe that are their Enemies ſhould be diſ- 


covered as ſoon as poſſible z and this being a Mat- 


ter within your Knowledge, the Houſe do not 


think fit to give you Time; but if they find by 


your Diſcovery, that you deal candidly and inge- 
nuouſly with them, and have told them as much 
as you know upon your Memory, they will con- 


ſider of your Requeſt of giving you Time for the 


Reſt. _ | 
Sir J. Fenw. When firſt I ſpake to the Privy- 
Counſellor, I propoſed it to him, Whether I migat 
have a Pardon without being an Evidence againſt 
any Man, and in that Caſe I would ſerve the King 
ſo as to tell him all that I knew. It was upon 
Honour that I did it to him, and he took the 
Words in Writing from me, and ſent them to 
the King in Flanders: The King's Anſwer was, 
That he made no ObjeRion as to my being an Evi- 
dence, nor his giving me a Pardon; but that I 
could expect no Pardon till he knew what I could 
ſay ; upon that, I was incouraged to do what I did 
for his Majeſty's Service: And I have found in all 


my Buſineſs ſince, whatever I do or ſay, the An- 


ſwer is, *Tis not Satisfactory, and I am where I 


was. When this was done, there was a Meſſage 


ſent to me from the Lords Juſtices, That this was 
not Satis factory, and 1 muſt tell all I know : Now 
when a Man hath told all he knows, and this muſt 
ſtill be the Anſwer, *tis very hard. The King's 
Anſwer was, That I ſhould more fully make good 


what I had ſaid. Sir, I did afterwards explain 


what I had informed that honourable Perſon, and 
ſtill it was not Satisfactory. I hope I ſhall not 
find this from this Honourable Houſe; I am upon 
my Life; and I hope this Houſe will conſider of 
it: I know this Houſe is good Security if I had it, 
but till J have it I am under theſe Circumſtan- 
ces, and I may at laſt he told all is not Satisfa- 
__ deſire the Houſe will pleaſe to conſider 
OT Ic. 

Mr Speaker. Sir, you know the Pleaſure of the 


_ Houſe, you know what they require of you. 


Sir J. Fenw. lam very unwilling to offend the 


Houſe; but theſe are very hard Circumſtances, to 


be told, when I have done all I can, *Tis not Sa- 
tisfaRory. 

Mr Speaker. Sir, you know what the Houſe does 
expect; you muſt either give them Satisfaction in 
it, or withdraw. | 


Accordingly he withdrew. 


And a Motion was made for Leave to bring in 
a Bill to Attaint Sir John Fenwick of High-Treaſon, 


The Tryal of 
«nd * a Debate thereupon, the Houſe di- 
vided. 


8 Will. 2, 


Yeas — 179. Noes —— 61. 


So it paſſed in the Aſſirmative. 
Lunæ 9. die Novembris, 1696. 


The Bill for Attainting Sir John Fenwick of High- 
Treaſon was preſented to the Houſe, and after 3 
long Debate of ſeveral Hours, the Queſtion was 
put for the ſecond Reading of it; whereupon the 
Houſe divided. 

YeaS — 196. Noes _— 104. 

So it paſſed in the Affirmative, and Friday Morn- 
ing was appointed for it. | 

The ſame Day the Houſe Ordered, That Sir Jan 
Fenwick ſhould have a Copy of the Order for read. 
ing the Bill the ſecond Time, and a Copy of the 
Bill, and that he ſhould be allow'd Pen, Ink, and 
Paper. | 

And further Ordered, That Mr. Attorney Ge. 
neral, and Mr Sollicitor General, ſhould prepare 
and produce the Evidence againſt him on Friday 
Morning. 

And Mr Speaker this Day acquainted the Houſe 
that, he had received a Letter from Mr. Fu 
which he thought fit to acquaint the Houſe with; 
but upon a Queſtion for reading of it, it paſſed by a 
very great Majority in the Negative ; ſo that there 
was no Diviſion upon that Matter, but the Letter 
was writ in the Words following. | | 


SIR, 

1 Preſume that no Perſon whatever, in the Intereſt of 

the preſent Government, hath been more aftually en- 
gaged with Sir John Fenwick than my ſelf, it being 
my Fortune ſeveral Times to bring Letters to him from 
the late King and Queen at St. Germains, and to car- 
ry his Anſwers : I have alſo been with him at private 
Conſults of the late King's Adherents, as my Informa. 
tions aſſert ;, ſo that if I may be Serviceable to the de- 
tecting his Treaſons, I ſhall be very ready to ſerve the 
Government, and to demonſtrate my Integrity, I am, 


Sir, 


Your Honour's moſt humble 
and devoted Servant, 
W. Fuller. 


Martis 10. die Novembris, 1696. 


Sir John Fenwick, ſent the Speaker a Letter in 
theſe Words. 


SIR, Newgate, Nov. 10. 
I Would have addreſſed my ſelf in the humbleſt Mau- 

ner I could to the Honourable Hoſe of Commons, 
from whom I received a Copy of a Bill againſt me with 
their Order; but my Keeper will not carry any Paper 
from me but to your ſelf, to whom I durſt not preſume to 
ſend a Petition to deliver for me. Therefore I beg the 
Favour you will pleaſe to acquaint the Houſe, that is is 
my humble Petition to them, That they would give 
Leave for my Council Sir Francis Pemberton, Sir Tho. 
Powys, and Sir Barthol. Shower, to come to me, with 
my Sollicitor, Chriſtopher Dighton, to adviſe with 
alone. The Keeper will not ſo much as let me ſend the 
Copy of the Bill and Order to my Sollicitor, ſo it is of 0 
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/ humbly beg they will pleaſe to give Order, 
= —— Arps 5 Face that is neceſſary for me, 
= that you will pardon this Trouble from, Sir, 


Your moſt humble Servant, 
Joun FENWIck. 


this Letter they did readily order that 
42 be allowed two Council to make his De- 
fence, and that they might be alone with him; 
and after ſome Debate, did give Leave that he 
might have the Sollicitor he deſired, tho it was 
ſaid, his Sollicitor was a very great acobite; and 
it was inſinuated, That he was ſuſpected to be con- 
cerned in the Eſcape of Goodman ; but it was alſo 
Cid, That he had been made uſe of as his Sollicitor 
to prepare for his Tryal, and before that, in other 


Matters, and ſo that it might not be thought that 


here was any Hardſhip upon him, in that reſpect 
the Houſe thought fit to allow Mr. Dighton to be 


his Sollicitor. 


Jovis 12. die Novembris, 1696. 


A Petition was preſented from Sir John Fen- 
wick, as follows. 


To the Honourable the Knights, Citizens, and 
Burgeſſes in Parliament aſſembled, 


The humble Petition of Sir John Fenwick, Bar. 


Sheweth, 


Hat there being 4 Bill of Attainder brought into 

T this Houſe for the Attainting of your Petitioner 

of High Treaſon, and your Petitioner is adviſed, That 

there are many weighty Reaſons to be offered againſt the 
aid Bill; 

F Tour Petitioner therefore moſt humbly prays, That 
your Honours will be pleaſed to hear him by his 
Council againſt the Paſſing of the ſaid Bill at the 
Bar of this Honourable Houſe ; and to appoint 
ſuch Time for the ſame, as to your Honours ſhall 
ſeem meet. And your Petitioner ſhall ever 


pray, &c. 


J. FENWIexX. 
Which Prayer of his Petition was granted. 
Veneris 13. die Novembris, 1696. 


Sir John Fenwick was brought to the Houſe (by 
Order) from the Priſon of Newgate; and there 
being a very great Company of Strangers, both 
in the Lobby and Speaker's Chamber ; and the Houſe 
being full of Members, to prevent the Inconve- 
nience that ſuch a Number of People crouding in 
might occaſion, the Lobby was Ordered to be clear- 
ed of all Perſons that were not concerned, and 
alſo the Speaker's Chambers, and that the Back- 
door of the ſame ſhould be lock'd, and the Key laid 
upon the Table: But it having been ſaid, That 
the Lords did admit the Members of this Houſe 
to hear their Debates ; there was private Intima- 
tion given the Serjeant to let them remain in the 
Speaker's Chambers, when others were removed. 

Then Sir John Fenwick was Ordered to be brought 
to the Bar : But it being a Proceeding of that Na- 


ture, that none of the antienteſt Members could 


give a Precedent. it was neceſſary to ſettle ſome Pre- 

liminaries 3 and the firſt Queſtion that was mo- 

ved, was, + pm the Mace ought to lie upon 
Vol. IV. 
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the Table when Sir John Fenwick, was in the Houſe, 
or whether the Serjeant ought not to ſtand by him 
with it at the Bar ? | : 

Mr Smith. Sir John Fenwick being 4 Priſoner, the 
Mace ought to be at the Bar, and then no Member 
can ſpeak. ; 

Mr Boyle. This Hearing, of any Thing I can 
think of, is moſt like the Hearing of an Election, 
and then the Mace is upon the Table, and every 
one has Liberty to ſpeak and ask Queſtions. 

Mr Chanc. of Excheq. The Mace ought not to be 
upon the Table, becauſe he is a Priſoner : TheShe- 
riffs of London can't have him in Cuſtody here, and 
ſo they deliver him into Cuſtody of the Ser- 
jeant. | 
Mr F. Howe. That Argument would be good, 
if he could not be in Cuſtody of the Serjeant un- 
leſs he had the Mace in his Hand. 

Mr Brotherton. The Mace ought to be upon the 
Table, becauſe the Bill is to be read. 

Mr Chr. Muſgrave. The Mace ought to be upon 
the Table. Never any Bill was read but the Mace 
was upon the Table. | 

Col. Granvile, If the Mace be not upon the Ta- 
ble, it would be a great Hardſhip to the Members 
that they cannot ſpeak, and a great Hardſhip up- 
on the Priſoner that he can'r ask any Queſtions. 
My Lord Torrington was brought Priſoner from the 
Tower, and upon Account of his Quality the Houſe 
did not let him go to the Bar: But while he was 
in the Houſe the Mace was upon the Table, and he 
gave an Account of the whole Campaign, and 
every Body was at Liberty to ask what Queſtions 
they pleaſed. 

Mr Att. Gen. The Matter is very new; and [ 
think 'tis neceſſary you reſolve upon the MetIfod 
before you call in the Council, that you may ac- 
quaint the Council with it : I think it not proper 
that the Mace ſhould be upon the Table, becauſe he 
is a Priſoner, though it may not be neceſſary that 
the Serjeant ſhould have it upon his Shoulders all 
the Time, but he may eaſe himſelf. I believe 
you will ask Sir John Fenwick what he has to ſay, 
but no Queſtions to make him accuſe himſelf: And 
I humbly propoſe it to you, That after the Coun- 
cil is called in, they may open the Nature of the 
Evidence againſt Sir John Fenw:ck ; and then, Whe- 
ther you will permit them to go on, or they ſhall 
withdraw, and the Houſe will conſider what Que- 
ſtions ſhall be asked. | 

Col. Mordant. I hope the Queſtions will be taken 
down upon a Paper by the Speaker, and then read 
to us, that we may ſee if they be right, and ſo ask- 
ed by the Speaker, 

Sir Will. Williams. If the Mace is not upon the 
Table our Mouths are muzzled ; we are in the Na- 
ture of Judges, and ſhall we paſs a Vote that the 
Judges ſhall not ask any Queſtions ? 

Sir Tho. Dyke. 1 can't be informed without ask- 
ing of Queſtions: I know not whether you are a 
Houſe without ir, without having the Mace upon 
the Table. And will you act in your higheſt Ca- 
pacity without being a Honſe ? 1 do not know how 
ir was when the Lord Torrington was here, but 
when the Duke of Leeds was here the Mace was 
upon the Table. 

Mr Boyle. I wiſh you had appointed a Committee 
to have ſettled the Preliminaries, and that the Bill 
had not been brought in at all ; what they labour 
as a Matter to avoid delay may occaſion more. For 
though when you carry the Mace to the Table no 
Member ſhould have the Liberty to ſpeak, yet any 
Member hath Liberty 8 that the Council 


may 
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may withdraw, and then they muſt withdraw, 
and the Mace muſt be brought upon the Table. 
Mr Chanc. of Exchequer. That Gentleman 1s cer- 
tainly in the right: But J think the Mace muſt not 
be upon the Table 'till when the Priſoner is here; 


and I think the Queſtions muſt be asked by the q 


Chair. 5 

The longeſt Examinations that I remember 
was of the Admiralty, and then the Queſtions 
were asked by the Chair. For the Inſtance of my 
Lord Torrington, tis true, he had not the Mace 
with him, but he came at his own Requeſt, he came 
to give you an Account of his Proceedings; and in 
that Caſe not a Queſtion was asked by any Mem- 
ber; any Member hath Liberty to propoſe any 
Queſtion, but it muſt be asked by the Chair. 

' Afterwards the Queſtion was put, and it paſſed, 
That Sir John Fenwick ſhould ſtand with the Mace 
at the Bar. | | 

Then a Queſtion aroſe about reading of the Bill : 
Some Gentlemen ſaid, it could not be read when 
the Council was preſent, for the Mace would be 
off the Table; (and they ſeemed to be under a 
Difficulty by having paſſed the laſt Queſtion ;) 
others ſaid, It was not neceſſary to read it whilſt 
Sir Fohm Fenwick was preſent, he having had a Co- 
py of it; but at laſt it was thought reaſonable, it 
being in the Nature of a Charge upon him, that it 
fhould: be read to him when preſent wich his Coun- 


cil; and 'twas ſaid, it was done fo in the Caſe of 


Indictments, tho? Copies were delivered to them: 
But it ſhould be read only as a Matter of Form, as 
a Charge to which he was to anſwer ; but it could 
not be reckoned a ſecond Reading, according to 
the Rules. of the Houſe, the Mace being off the 
Table, and therefore it ſhould be read again when 
the Council and he was withdrawn. 

And it was ſaid, That the Journals did take no- 
tice that in ſome Caſes, as in the Caſe of an ad- 
journed Debate, that ſome Bills had been read four 
Times, and ſo it was agreed, and that Difficulty 
was ſolved. 

And the Serjeant took the Mace, and brought 
Sir John Fenwick to the Bar; and Council was ad- 
mitted for him, and for the Bill, viz. 


Mr. Serjeant Gould, King's Serjeant, and Mr. Re- 
corder Lovel litemiſe King's Serjeant. And 


Sir Thomas Powys and Sir Bartholomew Shower, 


for Sir John Fenwick. | 
And Mr Sealer opened the Matter thus. 
Mr Speaker. Sir John Fenwick, the Houſe have re- 


ceived Information that you have been in a horrid 
Conſpiracy againſt the Life of his Majeſty, and for 


bringing in a French Force to invade this Kingdom, 


that you have been indicted thereof; and they have 
conſidered. the Nature of the Crime with which 
you ſtand charged, and how deſtructive it would 
have been (if it had ſucceeded) to the very Being 
of this Kingdom; and therefore that you may not 
go unpuniſhed, if you are guilty, have ordered a 
Bill to be brought into this Houſe to attaint you 
for High Treaſon, which hath been once read, 
and will be now read to you at the Bar ; and then 
you will hear the Evidence againſt you, and have 


Liberty to make your Defence: And though you 
cannot claim any Right thereto, this Houſe (to 


ſhew how ready they are to fayour you, in giving 
you any reaſonable Help to make your Defence) 
do allow you Council to aſſiſt you therein; and 
having granted you this their Favour, they do ex- 


The Tryal of 


Conſpiracy. 
man, one of the Uitnelles againſt the laid 


8 Will. 3 


pect that you will make a good Uſe of it. I am 
likewiſe to acquaint thoſe that are your Council 
That this Houſe do reckon their ou Prudence vil 
ſo guide them, as not to give any juſt Offeace 10 
this Houſe ; and that they will not be allow. eq-qg 
ueſt ion the Power of Parliameats to paſs Bills of 
Attainder when they judge it requilite, of which 
this Houle is more proper to judge than any pri. 
vate Perſon, and therefore they will not ailoy yy 
to debate that Point. | 
Let the Bill be read. 


Clerkof the Houſe of Commons reads. 


Dereas Sir John Fenwick, Bart. 
was, upon the Daths of George 
Porter, E&iqz and Corde! Good. 
man, Gent. at the Seſſions of Oyer and 
Terminer held fox the City of London, on 
the 28th Day of May, 1696. indicted of 
Digh-Treaſon, in compaſſing and imagin⸗ 
ing the Death and Oeftrution of his Ya- 
jeſty, and adhering to. his Enemies, by 
conſulting and agreeing with ſeveral Der: 
ſons (whereof ſome have been already at. 
fainten, and others not pet b2ougjt to 
their Tryal fo2 the ſato Treaſon) at ſeve- 
tal Meetings, to ſend Robert Charnock, 
ſince attainted and executed fo! Yigh Trea- 
ſon, in confpiring to aſſaſſinate his Pa⸗ 
jeſtv's Sacred Perſon (whom Gow long 
pꝛeſer ve) to the late King James in France, 
to invite and incourage the French King 
to invade this Kingdom with an armed 
Foꝛce, by pꝛomiſing to jopn with and allt 
him with Pen and Arms upon buch In⸗ 
vaſion, And whereas the ſatd' Sir John 
Fenwick did obtain his Majeſty's Favour 
to have his Tryal delayed from. Time to 
Time, upon his repeated ]2zomiſes of 
mating an ingenuous and full Confeſſion 
of his Knowledge of any Deſign oz Con- 
ſpiracy againſt his Majeſty's Werlon or 
Government, and of. the Perſons therein 
concerned. nd whereas he has do far 
abuſed his Majeſty's: great Clemency and 
Indulgence therein, That inſtead of ma- 
king ſuch Conkelſion he hach contrived and 
fo2med falſe and ſcandalous Papers as 
his Jnfo2mations,- refleting on the Ftde- 
ity of ſeveral noble Peers, divers Pem⸗ 
bers of the Houſe of Commons, and 
others, oniy.by Hearſay ; and contribing 
thereby to undermine the Government, 
and create Jealouſties between the King 
and his Subjects, and to ſiffl? the real 
And whereas Cordel Good- 


Sir John Fenwick to pꝛove the ſaid Trea- 


ſon,. lately and ſince the ſeveral Times 


appointed fo2 the Tryalof the ſald Sir John 
Fenwick, at one of which Times the laid 
Sir John Fenwick had bern acco2dingly 
tryed, had it not been fo2 the Expectatlon 
of the ſaid Dilcoveries lo often hs 
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is withdꝛatun; ſo that the ſaid Cordel 
Goodman cannot be had to give Evidence 
upon any Tryal. Be it Enaſted by the 
1:ing's moſt Excellent Yajeſty, by and 
with the Advice and Conſent of the Lows 
Spiritual and Tempozal, and Commons 
in this Parliament aſſembled, and by the 
Authozity of the fame, That the laid 
Sir John Fenwick ig hereby Convited and 
attainted of High Treaſon, and ſhalf ſuf- 


fer the Pafns of Death, and incur all 


Foxfeitures as a Perſon Attainted of High 
Treaſon. | 


Mr Speaker. Mr Serjeant Gould, the Houſe ex- 


As from you, and Mr Serjeant Lovel, that you 


open the Evidence you have to prove the Sug- 
geſtions of the Bill. ; 
Mr Serjeant Gould. Mr Speaker, we are here in 
Obedience to your Commands to give an Account 
of the Charge, and likewiſe of the Evidence of the 
Fact, that is againſt this Gentleman, Sir John Fen- 
wick, The Charge againſt Sir John Fenwick is for 
High Treaſon, and High Treaſon of the higheſt 
Degree; *ris no leſs than a Deſign of depoſing the 
King, and ſubverting the Government, and ſub- 
jecting it to a French, arbitrary, and ſlaviſn Power. 
it further charges, That in proſecution of this 
Conſpiracy he hath met together, with ſeveral 
others, who have conſulted, conſented, and agreed 
together, to bring in a French Army upon us; and 
in order to that, as a particular Overt- Act, it is 
charged, That they contrived to ſend one to the 
late King James to bring in a French Power upon 
us. It is charged likewiſe, That he conſpired to 
levy War upon us, and for that Purpoſe did pro- 
vide Piſtols, and other warlike Arms. This I take 
to be the Subſtance of the Charge as laid in the In- 
ditment. | 
Now, may it pleaſe you Mr. Speaker, as for the 
Evidence of the Fact charged and alledged in this 
Indictment: It is no Secret certainly to any at this 
Time of Day (after ſo many Tryals, ſo many 
Convictions, ſo many Attainders) that for ſome 


3 | Years laſt paſt there hath been a wicked Conſpi- 


racy to bring'in a French Power upon us, to ſub- 
je& this good Government, and to depoſe the 
King ; but God Almighty, by ſpecial Providence, 
hath always prevented and diſappointed them. 
We know ever ſince the Buſineſs of Ia Hogue (in 
which eyen by a Miracle, God diſappointed them) 
they have been ſtill reſtleſs, and have been indu- 
ſtrious to ſet up again this Deſign; and for this 
haye plotted to bring in a French Power, and have 
not had any regard to the King's Mercy ſhewed to 
them, and that in paſſing ſeveral Acts of Parlia- 
_ but have ſtill perſiſted in the ſame De- 
igns. 

As to the Charge upon this Gentleman at the 


Bar, we ſhall ſhew you that in Time: In the Year 


1694, for ſeveral Months there was a Conſpira- 
Cy carried on, but did not take Effect; afterwards, 
in Time, I think the Beginning of June, or latter 
End of May, there were ſeveral Conſults, or 
Meetings, at the King's Head Tavern at the upper 
End of Leadenhall-ſfreet, where this Gentleman 
that now ſtands charged at the Bar was preſent; 
there was ſeveral Gentlemen, and among the Reſt 
(as it hath and will appear upon Evidence) there was 
Sir John Fenwick, my Lord Montgomery, and ſeve- 
ral others, whereof Captain Porter and Goodmun 
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were there like iſe preſent: It was then "Wed, 
That one Charnock (ſince executed, and hk pon 
by all to be preſent) ſhould go over into France to 
the late King James, to communicate to him their 
Reſolution and Sincerity in being ſervicendble to 
him in levying War here to depoſe the King, and 
ſubvert the Government; who was to interceed 
with the French King, ſo that there might be For- 
ces ſent from France. But after this Charnech (pre- 
ſeat ſtill this Gentleman) comes and propoſes this 
Thing again, and tryed whether they were ſincere 
and real in their former Reſolutions: To which 
they all replied, and did agree and aſſent, That it 
ſhould be done, and they were very zealous in the 
Matter, and the Forces were at that Time propo- 
ſed. And what was that? Why truly, no leſs 
than 8000 Boot, and 2000 Dragoons of French, 
with an Aſſurance of 2000 Horſe from this Coun- 
try. Charnock did go into France, and did com- 
municate this Matter; and after he had ch mu- 
nicated this Matter he came back, and brought An- 
ſwer, That King James had endeavoured to an- 
ſwer their Expectations, bur at that Time the 
French King could not ſpare his Forces, but how- 
ever returned his Thanks to them. 


This paſſed on til] towards Chriſtmas laſt; then 


comes over Sir George Barclay upon this Expedi- 
tion, and there was a Commiſſion prepared for 
that Purpoſe: And as to one Part, he brought 
along with him a Detachment of ſome of King 
James's Guards, who was to aſſaſſinate the King. 
The next Part was for raiſing a Rebellion; now 
that fell to Sir John Fenwick's Part: As to the aſ- 
ſaſſinating Part, you have had ſeveral Examples 
made already: This we have Evidence to prove, 
and if we prove this Matter as we have opened it, 
then I think there is no Perſon whatſoever, but 
will agree that this is High Treaſon in the higheſt 
Degree. Now, Sir, here ſtands our Matter : Here 
was an Indictment found according to the Law you 
made laſt Seſſions of Parliament, by two Wit- 
neſſes, to one Species of Treaſon againſt Sir John 
Fenwick ;, we have one of theſe Witneſſes here viva 
voce: But Sir John Fenwick hath protracted his 
Tryal by frequent Aſſurances of making a Diſco- 
very, which hath terminated in what you have 
already mentioned in your Bill; by Means of which, 
Sir John Fenwick hath not been Try*d ; whereas he 
had been Try'd in courſe, without theſe Applica- 
tions, and found guilty: But now he nath had all 
this Time, that Goodman is withdrawn is plain, 
and we think (but that we muſt leave to the 
Judgment of this Honourable Houſe) may be rea- 
ſonably ſuppoſed, by Contrivance, to take off this 
Proſecution of Sir John Fenwick. For why? The 
Inference is from a Fact that we ſhall prove to 
this Honourable Houſe : There hath been the like 
Attempt upon Captain Porter, but Captain Porter 
hath been more ſtedfaſt; he hath been ſo reſolved, 
that he ſtood his Ground; and, to — the 
Truth, notwithſtanding he hath been highly at- 


tempted : For we ſhall prove to you, That one 


Clancy comes to Captain Porter, and tempts him to 
withdraw into France, with Aſſurance of a Par- 
don, and he hath Three Hundred Pounds paid 
him in Hand, and Three Hundred more' he was 
to be paid when he ſhould come into Fance, to be 
remitted by Bills of Exchange: Beſides, he was to 
have 300 l. a Year; 100 l. from my Lord Ayles- 
bury, 1001. from my Lord Montgomery, and the 
other 100 l. a Year from Sir John Fenwick,” and this 
to be an Annuity — his Life; and thus far we 
ſuſpect Sir John Fenwiet may be concerned; = = 

aay 


On 1 2 COA 
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me Che did not come Perſonally, but his 
127 did) 8 gave her Honour and Aſſurance, 
that it ſhovld be all performed, and much more, 
if he would withdraw himſelf. 

Captain Porter preſently made a Diſcovery of 
this, and takes the 300 l. which was paid down 
upon this it hath been ſo far proceeded, that Clan. 

hath been Indiaed for it, and Convicted, and 
hath received Judgment, and [ ſuppoſe there hath 
been Execution: We have the Record of all theſe 

ings. 
* this Circumſtance firther in the Caſe 
(which it is my Duty to open to this Houſe) to 
ſhew what Labour there hath been to ſtifle the 
Truth of the Fact, upon taking off Sir John Fen- 
wick : There was one Webber taken with him, and 
he lid a Letter into one Fons Hand, and this was 


to be ſent to my Lady Fenwick; and what is the ed 


Import of this Letter? The Import of it is (they 
could not prevail with Porter, as | opened juſt now, 
therefore) you mult influence the jury, get two or 
three ſtout Jury-men to ſtarve the Reſt, for we 
have nothing elſe to depend upon: Theſe Things 
we ſhall humbly offer to prove according to our 
Duty, and according to the Order of this Houſe, 
and then leave Sir John Fenwick to make his De- 
nce. 

- Mr. Hecorder. Sir, In what I ſay,] fhall endeavour, 
as I ought to do, to purſue the Method of this Bill: 
And firſt, I will take notice, That it is the Plea- 
ſure and Direaion of this Houſe, that we ſhould 
attend this Houſe this Day, to produce the Evi- 
dence againſt Sir John Fenwick. : 

The Crime for which he ſtands indicted is High 
Treaſon : | preſume the learned Gentlemen on the 
other Side will not deny, but that the Compaſſing 
and Conſpiring the Death and Deſtruction of the 
King, is High Treaſon, and that to endeavour it, 
or ſhew it by an Overt- Act, to cauſe a foreign 
Power to invade the Realm, or to hold Correſpon- 
dence, or adhere to the King's Enemies, is like- 
wiſe High Treaſon ; and therefore I ſhall not trou- 
ble the Houſe to ſay any Thing to it one Way or 
another, becauſe I believe they will not deny 
it. 
in the next Place the Bill does take notice, That 
Sir John Fenwick hath been Indicted at the 014 
Baily in May 1696. Sir, by the Law of this Houſe 
of Parliament made laſt Seſſions, no Man ought to 
be Indiaed of High Treaſon without two Witneſ- 
ſes; purſuant to that Law, Sir hn Fenwick hath 
been Indicted upon the Oaths of two Witneſſes, 
Captain Porter (whom we have here) and Goodman 
(whom we then had) and he did Swear ; and upon 
the Evidence of theſe two Witneſſes the Jury found 
the Bill. 

We have this farther Matter: For before the 
Time the Bill was preſented to the Grand Jury, 
there was an Examination taken both of Porter and 
Goodman in Writing, and I think it was before a 


worthy Member of this Houſe, to whom l appeal 


in this Caſe, and in thoſe Informations (if | miſ- 
take not) the ſame Informations they gave againſt 
Sir John Fenwick, as they gave againſt Mr. Cook ; 
and upon the Tryal of Cook they were Sworn, and 
did juſtify and verify the Informations they gave 
before: And then, if you pleaſe, we ſhall call 
Witneſſes to prove, That upon the Tryal of Cook, 
Porter and Goodman gave that Evidence that did 
equally affect Sir John Fenwick, (for he was then 
withdrawn, and could not be taken) and the Evi- 
dence was, that Cook, Sir Fohn Fenwick, with my 
Lord Aytecbury, my Lord Montgomery, Sir William 


— — — 


The Tryal of 


Perkins, Sir John Friend,  Charnock, Goodman ard 
Porter, were all together at a Conſult eſpecially a5. 
pointed for the carrying on theſe traiterous par. 
poſes; they gave the Court a great deal of Trol. 
ble, whether Goodman was there at that Time 
and they did call ſome Servants of the Houſ⸗ 


that did prevaricate, but the Court was through. 


ly ſatisfied, and it hath appeared more plainly 
fiace, that they did abuſe the Juſtice of the Court 
for that Goodman was undoubtedly there. gir 
cook upon the Tryal was convicted, and had judg. 
ment of Death. And, Sir, he is Attainted, but 
it does not become me to ſay, Why he is not Rye. 
cuted ? His Majeſty, no doubt, hath great Rez. 
ſon for it. But this | may ſay, being preſent x; 
the Tryal, nothing was made more plain; and 
Sir John Fenwick appeared to be equally concern. 


To ſhew Sir John Fenwick is guilty, I craye 
leave to add this, he did withdraw himſelf, and 
fled, and was enquired after with Diligence; and 
at laſt he was found. 

We ſhall make good all we have with, 
by Evidence (we hope) to the Satisfaction of this 
Houfe. 

Mr. Speaker, if you pleaſe, Mr. Baker, that is 
Sollicitor for the King in this Caſe, does attend 
at the Door with all the Papers; we defire that he 
may be tet in. 

Mr. Speaker. Serjeant, call in Mr, Baker, (which 
was done.) | 

Mr. Speaker. What do you call Mr. Baker for? 

Mr. Serjeant Gould. To give an Account of this 
— for we have a true Copy from the Re. 
cord. 

Sir Thomas Powys. Mr. Speaker, ſince I am here 
aſſigned Council for the Priſoner, by the Allow. 
ance of this Honourable Houſe, upon his Appli- 
cation, without my Privity, 1 crave leave humbly 
to acquaint you, in behalf of my Client; I take 
it for granted, that he is, I am ſure we that are 
Council for him are, a little ſurpriſed in what 
the King's Council are going about; for in Truth, 
we were not aware, nor do we find that any No- 
tice was given to the Gentleman at the Bar, that 
there would be any Proceeding againſt him by ex- 
amining of Witneſſes, or giving of Evidence; he 
had (it ſeems) the Vote of the Houſe ſent to him, 
and likewiſe a Copy of the Bill ; but 1 could not 


, underſtand that the Houſe had given Notice that 


he ſhould be prepared by Witneſſes, if he had 
any, or be at Liberty to produce them, Nor was 
there the leaſt Notice to him, that there would 
be a Proceeding againſt him by Way of giving 
Evidence. He did, as | find, humbly apply him- 
felf, by Petition, That he might be heard by Coun- 
cil, againſt the Paſſing of the Bill, and 1 ſhall ve. 
ry carefully obſerve thoſe Directions you gave us, 
which I hope we ſhould not have ſtood in need of, 
but have behaved our ſelves as becomes us, and 
not have drawn in Queſtion the Power of Parlia- 
ments: I never had a Thought to do ſuch 2 
Thing; but this I humbly lay before you for 
your Conſideration, Whether, without any Sort 
of Notice, that I perceive, he had from this Houſe 
to make his Defence to any Evidence, and conſe- 


quently there could be no need of Witneſſcs on 


his Behalf, whether you will ſo proceed, unlets 
he had had Forewarning to provide himſelf other- 
wiſe than by the printed Votes, which (I ſup- 
poſe) he had no Opportunity of ſeeing ? And, 
Whether, within the Words you are pleaſed to 
acquaint us with, we may be heard, as to the Res. 
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ſonableneſs of this Proceeding, that by and by -we 
moſt crave leave to ſpeak upto. | | 4 % 

Mr Speak. Sir John Fenwick did Petition, it is 
true That he might be heard by Council at the 
Bar againſt paſſing the Bill; but he likewiſe Pe- 


titioned for Council and a Sollicitor, and the Au- 


ſwer from the Houſe was, That he ſhonld be al- 


lowed Council to make his Defence. 112 


Sir Tho. Powys. Yes, Sir, 1 have ſeen the Order of 
the Houſe ; and truly there did not any Thing 
occur from it to me, That it ſnould be expected 
that he ſhould produce Witneſſes, for he Praying 
that be might be heard againſt Paſſing of the Bill, 
and the Order of the Houſe being that he might 
have Council for making of his Defence, I did not 
apprehend that it impowered us ſo to be prepared 
as to bring Witneſles, eſpecially there being no 


Notice given to him to bring Witneſſes, nor no 


Way for him to compel them to come here. 

Sir Bart. Shower. Mr Speaker, we do acknow- 
jedge that we are ſo far ready as to offer ſome 
Conſiderations againſt the Rea ſonableneſs of the 
Bill, not againſt ſuch a Bill in general, but againſt 
Sir John Fenwick in particular, and upon thoſe 
Suggeſtions in the Bill; but in Reſpect of his 
making his Defence againſt Matter of Fact, and 
to anſwer the Charge of the Bar, we are not 

ready. The firſt Time we 


Note, This Order had Notice that Sir John Fen- 


was made the Day be. wick ſhould attend, or be 
fore at the riſing of brought to the Bar, was laſt 
the Houſes Night at Nine or Ten a Clock 
at Night; tis true, the Order ſaid the King's 
Council ſhould produce Evidence for the Bill upon 
this Day; but it was not Ordered that there 
ſhould be Evidence produced for Sir John Fenwick, 
or at that Time that he ſhould be Perſonally pre- 
ſent: We are ready, with Submiſſion, to offer 
what we have to ſay againſt the Paſſing of this 
Bill, upon the Suggeſtions made in the Bill, as 
Sir John Fenwick's Caſe is there repreſented; but 
to anſwer them in Reſpect of Truth or Falſehood, 
that we are not prepared to do; whether you 
will hear them to that, before you have heard 
us, in the other Particular, that we ſubmit to 
ou. 
g Mr Speaker, Sir, you had Notice on Wedneſday 
laſt, that Sir Joh» Fenwick thould have Liberty to 


make his Defence by Council; and if you had 


doubted whether he ſhould be admitted to do it 
by Witneſſes, you might have applied to have 
known the Pleaſure of the Houſe : But if that 
be what you ſtand upon, if you will withdraw, 
you ſhall know the Pleaſure of the Houſe. 

Mr Serj. Gould. I muſt confeſs we depended on 
it, and expected no other Thing than the Bar 
Evidence. This was our Order, and I appre- 
hended that the Petition meant the ſame Thing; 
For, as I remember, it was an Order likewiſe that 
the King's Council ſhould produce the King's 
Evidence: What Reaſon was there for that Evi- 
dence, unleſs Sir John was to apply himſelf to an- 
ſwer it ? | 

Mr Recorder. I beg your Leave to obſerve with 
what Reaſon the Council on the other Side make 
this Objection; when 'tis the Import of this Bill, 
That Sir John Fenwick is guilty of High Treaſon : 
And your Order ſays, They are to be heard againſt 
the Bill, that is to ſay, They are to be heard 
againſt the High Treaſon charged upon him by 
this Bill. Therefore the Houſe did dire& us to 
produce the Evidence againſt Sir John Fenwick, to 


Sir John Fenwick. 


Time, but to 


as they can. 


239 
verify the Suggeſtions of this Bill: And ſo l cant» 
not apprehend what can be more proper at this 
prove the Fact againſt Sir John 
Fenwick ;,. and *tis their Buſineſs to defend it as well 


Sir Tho. Powys. What was ſaid by the Learned 
Gentleman on the other Side, I hope, will be 


ſome Reaſon why we might be of Opinion, that 


we ſhould not have Occaſion to produce Witnef- 
ſes: And the Truth is, This Bill does no where 


ſo much as ſay, Sir John Fenwick is guilty of High 


Treaſon; and therefore Mr Recorder was under 


ſome Miſtake, when he ſaid the Bill charged that 


he was guilty. The Bill does notany where make 
ſuch an Allegation; there is nothing but a Re- 
cital that he was Indicted for ſuch a Treaſon ; 
and then it recites, That whereas he had pro- 
trated his Tryal by ſuch Means, and Goodman had 
withdrawn himſelf, (but it does not ſay with 
his Privity;) and then follows the Enacting Part, 
Be it Enacted, &c. So that there is no ſuch Thing 


as any Allegation that he is guilty. Whereby 
we could imagine that that was the Fact or Que- 


ſtion between us. We now offer theſe Things 
humbly to you, and ſhall readily ſubmit to what 
you thiak fit to do in it. 

Mr Recorder. Sir Tho. Powys ſays, That Sir John 
Fenwick is not charged with his doing any AR, 
or being guilty of High Treaſon; but the Bill 
takes Notice that he ſtands Indicted for it: Then 
it will be enough for us to prove, that he ſtands 
Indicted, unleſs the Houſe think fit to let us go 
iato the Evidence of his being guilty. | 

Sir B. Shower. We do not oppoſe the produ- 
cing Evidence to prove the Suggeſtions of the Bill, 
and the Recitals of the Bill ſpecified : But if they 
attempt to prove him actually guilty, by living 
Witneſſes, as they have opened it here, that we 
humbly beg Leave to oppoſe. But if they think 
fit to prove the Suggeſtions of the Bill, That there 
was an Indictment, that there were Witneſſes 
ſworn, and one is withdrawn, and the Promiſes 
of making Confeſſion, and his Prevaricating in 
that Matter, we are ready to make our Defence 
to that. IS 

Mr Speaker. Gentlemen, you muſt withdraw be- 
fore you have the Directions of the Houſe. 


Accordingly Sir John Fenwick, and the Council 
of both Sides, withdrew. 


And being withdrawn. 


Mr Speaker. Gentlemen, you have heard what is 
ſtood upon by the Council for Sir John Fenwick : 
They ſay, if you call only Evidence to prove the 
Suggeſtions of the Bill, they are ready to anſwer 
them; but if you call any Evidence to prove Sir 
John Fenwick guilty of a Conſpiracy, by livin 
Witneſſes, they pretend they are not ready, an 
ſay, They did not know they ſhould be allowed 
Liberty to produce any Witneſſes. 

Sir Tho. Littleton. Mr Speaker, the Council could 
not think that the Bill ſhould ſet forth that Sir 
John Fenwick was Indicted, but that the Houſe 
would know by what Means; and that Goodman 


was gone away, and we ſhould not enquire by 


what Means. What are the Objections by the 


Council againſt the Bill ? Say they, We are ready 
to give Reaſons againſt the Bill; they do not ſay 
down right againſt your juriſdiction: But, ſay 
they, we are ready to ſhew tis not reaſonable o_ 


. — 


f ſs thi 
is Caſe, as ſtands Circumſtances, to pals this 
| Bit: Sir Folm's Petition was to be heard down- 


right agaiaſt the Bill. If that was your Intention 
to hear him to that, and to that only, 1 conceive 
you would not haye worded your Anſwer as you 
did: You ordered him Council to make his Pe- 
fence, and at the ſame Time ordered the King's 
Council to produce the Evidence; How could 
they underſtand it, but to make Defence to the 
Evidence; It may be they have a Mind to have 
another Fee; whether you will think fit, in the 
Circumſtances you ſtand, to give them further 
Time 1 do not know: But the Circumſtances of 
the Kingdom, and King's Life, muſt be conſide- 
red as well as Sir John Fenwick. What is the 
Meaning that they are not prepared? I ſuppoſe 
it is to have further Time; but I think your 
Order is ſo plainly worded that they could not 
norantly miſtake it. 
v Lord — I riſe up to the Matter of Fact; 
that Gentleman tells you your Order is plainly 
worde; tis ſo, if they had timely Notice of it: 
But the Council at the Bar tell you, they had no 
Notice of this Order till Ten a-Clock laſt Night. 
Mr Sealer. That noble Lord does miſtake ; for 
that which they ſay they had no Notice of till 
laſt Night, was, That Sir John Fenwick ſhould be 
brought hither ; but the Notice that he ſhonld 
be hearti by his Council for his Defence was ſent 
him the Day before. 


Lord Norryes. This very Order, for his Majeſty's 


Council to produce the Evidence, was made but 
upon Thurſday. 3 
Mr Speaker. Then I miſtake. But the Order that 
was made upon his Petition I ſent away immedi- 
ately : But the Order they mean, I ſuppoſe, is 
that for bringing him hither. : 
Mr Cooper, Say the Council for Sir John Fenwick, 
We come prepared to make Defence to every 
Thing charged in the Preamble of the Bill, but 
what is not charged, we do not come prepared 
to make Defence to. Now they conceive the 
Fact of High Treaſon is not charged upon him 
by the Bill, and if true, it is of great Weight; 
but as it is, 'tis none: For firſt, 'tis plain, the 
Preamble recites that he was Indiaed for High 
Treaſon by the Grand Jury, That is a Charge of 
High Treaſon within the Bill; for it ſays, he was 
Charged by the Oaths of his Country upon the 
Oaths of two Witneſſes, and there is the very 
Overt- Act recited in the Preamble of the Bill. 
Now, allowing this its due Weight, Can any one 
think that ſits here as a private judge, That the 
High Treaſon thus recited, as found by the Grand 
Jury, was no Part of his Charge? The very Na- 
ture of the Bill ſpeaks; for could any one think, 
That you would ground a Bill of Attainder upon 
a Suggeſtion, that he being Indicted of High Trea- 
ſon had ſpirited away one of the King's Evidence, 
or for giving falſe Information? So that this is 
Trifling with the Houſe, with Submiſſion, 

Sir Rich. Temple. Can any Body ſay any Thing 
of the Intention of the Houſe, when *tis reduced 
into a Bill? Is it not the Bill that he is to make 
his Defence to? And the Gentleman that ſpake, 
ſays, That no Body could think otherwiſe : Why, 
Sir, no Body is to think otherwiſe than the Bill 
ſtates it. | 

Now the Thing before you is, Whether upon 
the Suggeſtions of this Bill *tis fir for you to paſs 
it? The Caſe of Mortimer was, That he had made 


dais Eſcape, being under an Indictment of High 


The Tryal of 
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Treaſon, and it came before the Houſe, Whethe, 


upon the Statute of 25 E. 3. it was High Treaſon: 1 9 
But they did not debate the Fact. it 
Now you have brought a Bill here, and all tie C 
Ground is, That he was Indicted for High Tre. 1 4 
ſon, had thus and thus prevaricated and dejayy le 
his Tryal, upon Promiſes of Confeſſion, and in It 
Concluſion one of the Witneſſes is withdrayn: 14 
Sir, no Man is to make his Defence but to what; 1 bh. 
in the Bill; nor can you examine to any Thin = Ol 
but what is ſuggeſted in the Bill. If you had =. Ce 
the Iſſue upon the Guilt of Sir John Fenwici' he be 
muſt have a fair Tryal in ſome Place, and th: i bi 
he can't have here upon Oath; for upon 2 1 L 
Bills of Attainders they have had a fair TH * 
above. | of 
Mr Smith. 1 always thought when a Bill of l.. to 
tainder was to paſs through this Houſe, That every, thi 
Man was concerned to hear what Evidence e all 
could, to make it appear whether the Perſon wy, 
guilty of the Facts that were alledged againſt him all 
to condemn him for ; and, I take it, the princip WW - 
Thing to be conſidered is, Whether he be guilt © the 
of ſuch a Crime as deſerves ſuch a Puniſhmen MW ** 
So that, I take it, the Queſtion now is, Whether 1 J 
Sir John Fenwick hath had that Notice to produce | — 


his Evidence as is convenient? For [ think re F 
ſhould loſe Time to let Council ramble upon the be 


Rea ſonableneſs of our Proceedings; the Queſti f 
is, Whether he is guilty of the Fast? 5 — 4 — 
never think the Council could underſtand your i eg. 
Order, when it ſays to make his Defence, but it 32 


muſt be to the Fact upon which he is to be con. 
demned. You have already determined that = 71 
Point, as to his Prevaricating, but that is not the 
Matter that ſhall make me find him guilty ; bu: M- 
the Evidence that will weigh with me is tie 
Evidence of High Treaſon, and how far they aa 
anſwer it. | 

Mr Hooper. The Queſtion is, Whether or 10 
there be a ſufficient Guilt laid to this Man's Charge? 
For in all Courts of Judicature this is a cert: in 
Rule, You muſt proceed Secundum Allegata & Pre 
bata; and you ſhall not go about to prove a 
Thing unleſs it be alledged. Now the Queſtion 
is, Whether this Thing be alledged in the whole 
Bill, That Sir John Fenwick is guilty of High Tres. 
ſon? And if not, you will go about to prove what 
is not alledged. Tis true, it hath been alledgel 
that a Bill hath been found; but ſeyeral hare 
been Indicted who have been acquitted. It is 
poſſible the Priſoner at the Bar may be guilty ; but 
I think we muſt obſerve that Method here, that 
is obſerved every where elſe, and that is not to 
go about to prove any Thing that is not al- 
ledged. 

Mr Clerk. The Learned Gentleman hath made 
an Objection that perhaps would hold very wel 
in Weſtminſter Hall: But I ſuppoſe he may r- 
member this Bill muſt have a ſecond Reading be- 
fore you, as a Houſe; and then perhaps the Alle 
gations may be different from what they are non. 
But the principal Matter before you is, Whether 
this Gentleman be guilty of High Treaſon, ot 
no? And if they did not prepare to that Part, 
I think they were negligent to their Client; for 
it appears to be that Part that is moſt ſenſidly 
like to affect him. 

Mr Howe. The more I hear the Matter debi- 
ted, the more it ſeems ſtrange to me. I have 
heard the Bill read, and took Notice of the 
Heads of it: I always underftood the Preambl 
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1. Bill to be the Inducement to the End of 
of 2 ſur prized to hear the King's 
G attempt to make good —- I think they 
did not ſpeak materially to one Point of the Al- 
he Bill, ſo m_ — A 
-— :& nothing: Or elſe, if they intended thele 
. would ſignify any Thing, we muſt 
have theſe Allegations proved before we paſs 
our Judgments upon the Bill. Whereas the 
Council, inſtead of endeavouring to prove that 
he was Indided for High Treaſon, ( though 
hinted at) would prove him guilty of High 
Treaſon ; inſtead of proving that he had pre- 
varicated, they ſay not one Word of it; inſtead 
of proving that he has forged Papers, in Order 


| to alienate the Minds of the King's Subjects, 


they 


lamare s 
4 — Fact, yet he was acquitted, becauſe there 


ſay nothing to it, tho' in the Bill it is 
alledged as High Treaſon. i : 
We muſt- not go here upon private Fancies 
and Opinions; no Man that heard my Lord De- 
Tryal but believed him to be guilty of 


; was not Evidence ſufficient againſt him. I think 


ou muſt ſtick to one of theſe Points; if you 


1 {tick to this, to prove him guilty of High Trea- 


5 ſoa, you malt alter the Bill; and then that muſt 
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be proved out of the Mouths of two Witneſſes. 


If you pleaſe to ſtick to the Bill, then J hope 
the King's Council will go on to prove the Al- 
legations of it, or let us know why they do 
not: I ſhall no more give my Vote to hang 
him, becauſe he is Indicted of High Treaſon, 
than 1 ſhall becauſe he hath been in Newgate. 

Mr Sloane. | think a great deal of your Time 
in Debating this Matter may be/ ſaved ; though 1 
will allow the Bill might have been drawn t- 
ter, and that a Bar Inditment is not a ſuſfici- 
ent Ground of it ſelf for a final Deciſion of 
this Matter : But when at the Time of the find- 
ing the Indictment there was two Witneſſes, 
and one of them is withdrawn, and as Is ſuppoſed 
by his Means; if the Bill ſeems imperfect, for 
any Thing before you now, you will not ſtay 
all the Proceedings upon it; but if -you ſee it 
imperfect, and it may be amended, you will a- 
mend it at the Committee. I think the Fa- 
your you have given is abuſed, and that 'tis 
perfe& trifling from the Bar. In one Breath 
they ſay, They could not get ready, for they 
had no Notice till laſt Night; and in the next 
Place they ſay, They will go on to every 
Thing but his being guilty; and I believe they 
never will be prepared for that. 

Mr Are. Gen, Sir, Il am very unwilling to ſpeak 
any Thing in this Matter; becauſe, Sir, by the 
Place I have the Honour to ſerve his Majeſty 
in, as one of his Council, if it was in the Courts 
below, I muſt proſecute on behalf of the King : 


But 1 am very ſenſible, while I am in this 
& Houſe, I am in another Capacity; I am to vote 
| here as a Judge, and not as a Party. 


That which I do now trouble you about, is 


in Relation to the Matter that hath been ob- 
| jeRted; That the Bill does not expreſly affirm, 
that Sir John Fenwick was guilty of High Trea- 
ſon, but only that he was Indicted for it: Truly 
I thonght, and do ſtill, with humble Submiſſion 

to the Houſe, That that Matter of affirming 


him to be guilty of High Treaſon was not to be 


| inſerted in the Bill; for that will be the Conſe- 


quence of your Judgment, and Opinion, upon 
hearing of the Evidence. That wortby Member 
Vol. IV. 
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that ſpake laſt ſaid, the Bill might be better 
drawn; I am ſorry we had not his Aſſiſtance in 
in it: But with Submiſſion to his Underſtanding, 
I think that had been too much Preſumption, *rill 
you are ſatisfied whether he was gulty or no. We 
could only go ſo far as to ſet forth the Faults 
that we knew; as that he was IndiQed that we 
can verify, and can't take this to be like the Caſe 
of an lndiAment; for there you muſt affirm ſuch 
and ſuch Things that cannot be altered after- 
wards: But a Bill in Parliament hath many 
Steps, you read it ſeveral Times, and commit it ; 
ſo that you alter the Suggeſtions of the Bill as the 
Caſe appears to you to be yerify'd ; and if you be 
of Opinion that he is not guilty, you will not 
condemn him becauſe he is Indifted : However 
that is not unmaterial, but proper to be ſet forth 
for a Ground of your Proceedings, That there 
was a Probability of his being guilty from that 
Accuſation, Therefore, Sir, | confefs, I can't 
think that thoſe Gentlemen that are Council for 
Sir John Fenwick could think, that you did intend 
to proceed otherwiſe than to hear Council as to 
the Fact; they could not think that upon Proof of 
his being Indicted, that that would be Ground 
enough for you to proceed to paſs the Bill: For 
how could any Body think, but you would come 
to examine the Fact? I can't ſee how they ſhould 
come to miſtake, unleſs *twas wilfully. 

Mr Price. The Matter now debated, is, What 
Method ſhall be followed, or what Evidence ſhall 
be given upon this Bill, or whether Evidence ſhall 
be given of any other Matter than is ſuggeſted in 
the Bill; I muſt confeſs, making a falſe Step at 
firſt ſetting out, hath put us out of the Way hi- 
therto: For in the Caſe of my Lord Strafford Wit- 
neſſes were examined, and Adjudication that he 
was guilty, before any Order for a Bill of Attain- 
der; but ſince you are in this Way, conſider whe- 
ther the Council againſt the Bill have gone ac- 
cording to their Order: The Order was, That 
Council ſhould be heard to prove the Suggeſtions 
of the Bill, and the Council for Sir John Fenwick 
do not oppoſe that, but the Council for the Bill 
open more Things than are comprehended in the 
Suggeſtions of the Bill; for the Suggeſtion is only 
a Recital, and hath no poſitive Averment. And 
though the Bill and an Indictment is not the ſame, 
yet they muſt be the ſame in this, to put a Charge 
upon the Perſon; if the Preamble is not to any 
Purpoſe, What need they have made any? but 
have ſaid only, Let him be attainted : To what 
Purpoſe does Sir John Fenwick come to the Bar? 
If it is to-any Purpoſe, *tis to anſwer the Charge 
of the Bill. That learned Perſon ſays, to ſuggeſt 
that he is guilty till the Matter is proved, then 
there muſt be an Amendment in that Point, and 
that will make it a new Bill, and then he muſt 
have another Day to anſwer the new Charge: But 
they might as well have ſaid he was guilty of High 
Treaſon, as to ſay in the EnaQting Part, that he 
ſhould be attainted. Therefore if the Gentlemen 


for the Bill, will proceed and prove the Preamble 


of the Bill, let them; otherwiſe let there be ano- 
ther Day for Sir John Fenwick to attend, and let 
them do all together. 
Sir Chriſtopher Muſgrave. I think as to that 
learned Perſon, nothing is to be laid to his Charge, 
for I think they have drawn the Bill purſuant to 
the Directions; and I am ſure if they had drawn 
it otherwiſe, before they had known the Senſe of 
the Houſe, I think they had been guilty of a r 
l That 
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That which ſeems to be before you, is what 
was opened by the King's Council, and that was 
to prove the Treaſon. Now, Sir, 1 would be glad 
to know of any Perſon, Whether any Thing is to 


be admitted to be proved at your Bar but what 


is in your Bill ? For let us have alittle Regard to 
the Proceeding in Weſtminſter- Hall, Can any Per- 
ſon upon an Indictment of High Treaſon, offer 
Evidence of any Treaſon but what is expreſs'd 
in the Indictment? And J think this is the ſame 
ia Effect; for here you draw a Bill of Attainder 
agaiaſt Sir John Fenwick, and in Juſtice you ſend 


- kim a Copy of it, and with great Favour too, 


you allow him Council to defend himſelf to that, 
as to the Suggeſtions that are in the Bill; other- 
wiſe to what End did you ſend him the Copy of 
the Bill? Now if you will admit of any Thing to 
be proved but what is in your Bill, I know not 
of what dangerous Conſequence it may be, for 
tis impoſſible to be prepared to it. | 

Mr Sol. Gen. If the Council againſt the Bill could 
be any Way miſtaken, or think the Bill defective, 
I am for giving them longer Time to make their 
beſt Defence, but thiak neither one nor the other 
of them true; but your Order was to draw a Bill 


for Attainting Sir Joh» Fenwick of _ Treaſon, 


and I think if the Bill had gone no farther, but 


Enacted that he ſhould be Attainted of High 


Treaſon, we had ſtrictly purſued your Order, for 
the Preamble is no neceſſary Part of the Bill. 
A Bill and an Indictment are of quite different 
Natures; there is a Form for an Indictment, but 
no Precedent for an Act of Parliament. 

As to the Preamble, the Debate when it was 


Ordered went no farther than that he was accu- 


ſed of High Treaſon, and was like to have been 
brought to his Tryal, and to delay it he pre- 
tended to make an ingenuous Confeſſion, and in- 
ſtead of that, there was produced a Paper which 
you have cenſured (as you thought fit,) and upon 
that you yoted a Bill to be brought in to Attaint 
him of High Treaſon; what then could be ex- 
pected: more for the Inducement, but the Debate 
upon which it was Ordered. | 

If this Houſe had thought fit to examine Wit- 
neſſes before, (as now) no Doubt but the Bill would 
have ſuggeſted that he was guilty of High Trea- 
ſon ; but 'tis Time enough for you to ſuggeſt that, 
after you have heard what Witneſſes there are; if 
the Council did not know this, notwithſtanding all 
that 1 haye ſaid I am for giving them Time, but 
(with Submiſſion) it was impoſſible for them to 
miſtake it; if the Bill had went no farther than, 
Be it Enacted, That he ſhould be Attainted of 
High Treaſon ; then they had ſome Colour to ſay 
there were different Species of High Treaſon, 
and they could not tell to what particular Facts 
they muſt apply themſelves: But when the In- 
dictment is recited, which charges him with par- 
ticular Facts, and tells him by what Witneſſes the 
Bill was found, it was impoſſible not to know that 
this was the High Treaſon you did intead to En- 
act that he ſhould be Attainted for; but when 


they fay they are not ready, truly there may be 


ſome Reaſon for it, for I believe they never will 
be ready; ſometimes Men will be wilfully mi- 
ſtaken, and ſometimes 'tis their Misfortune to be 
ſv. They ſay they are miſtaken, which of theſe 
are true I know not, but we have ſeen already 


the Time when he hath trifled with the Courts 


of Juſtice, he hath delay'd his Tryal till one Wit- 
acts is withdrawn; if you give him longer Time, 


The Tryal of 


he may have the good Fortune to have the 1; 


gone too; | ſee no Reaſon for you to forthe, 


hearing of the Evidence. 

Mr John Mountague, | am not ſurprized to he, 
Sir John Fenwick deſire Time, for giving him Time 
is giving him Life; nor for his Council to t 
you his Witneſſes are not ready; *tis a commgy 
Excuſe. I hardly ever knew a Perſon broygy 
upon his Tryal, but that was his Excuſe; ang 
yet I have ſeldom known it allow'd as a good Er 
cuſe: But 'tis objected, you muſt go ſec undum 4. 
legat & probat, and nothing being in this Bill like 
what the Council for the Bill did open, tis not 
fit to hear them call Witneſſes to what is not al. 
ledged in the Bill. I grant that; and yet I think 


they ought to be allowed to call Witneſſes to proye 


every Thing they have opened to you: *Tis agreed 
they ought not to have brought in a Bill to ſay in 
point blank Terms, he is guilty of High Treaſon; 
but, they ſay, you ſhould have charged yit 
what Treaſon he is accuſed of, and then they 
ſhould have been admitted to prove it. With 
Submiſſion, the Bill docs that Thing ; for the Bij 
does recite, That he is Indicted of High Tres. 
ſon in Compaſling, &c. This is the Treaſon that i; 
charged upon him by this very Bill : Now ſure you 
will permit them to prove hat is alledged in the 
Bill, What did the Council for the Bill open? 
That at ſeveral Meetings they met to conſult of 
the Matter that this Bill takes Notice of: Did not 
he tell you when Charnock came firſt there for that 
Purpoſe, and when Charnock met them again for 
their Aſſurance ? Now this being ſo plaialy fer 
forth in the Bill here, which recites that this 
Matter was proved by two Witneſſes, upon the 
Credit of whoſe Teſtimony this Matter was found, 


and that one of them is gone away; and ſay they 


now, we are ready to prove the Matter then 
ſworn: Is not that proper to ſatisfie Gentlemenz 
Conſciences that won't convict this Man without 
Evidence ? | 

Sir Franc, Winnington. Mr Speaker, I humbly con- 
ceive the Queſtion is not now, Whether Sir John 
Fenwick is guilty or no? But, Whether the Ob. 
jections the Council for him have made, be 6 
ſtrong as you will grant what they move to you? 
They tell you, if Council will proceed upon no- 
thing but what is ſuggeſted in the Bill, according 
to your Order, we are ready to make our De- 
fence. It was ſaid the King's Council was Or- 
dered to give their Evidence, that can have no li- 
terpretation but as to the Matters in the Bill. 

Says the King's Council, We will prove him 
guilty; ſays the Council on the other Side, | 
hope the Houſe will give us Time to encounter 
them in that; for you have no ſuch Thing in the 
Bill; the ſending them the Copy of the Bill was 
as much as to ſay, you need not prove any Thing 
but what is therein aſſerted. *Twas ſaid by the 
learned Gentlemen there, that there might hare 
been an Act of Parliament which might have ſaid 
only, Be it Enacted, That ſuch a Man be Attainted, 
without giving any Reaſon. I cannot deny but it 
might be ſo without any Reaſon, but I don't be- 
lieve it will be ſo. And another learned Perſon 


was for Mending of the Bill; ſays he, When you 
have the Matter of Fact proved before you, it may 
lead you to the amending of the Bill, and Infert- 
ing what you pleaſe, and EnaQing of it; but does 
that anſwer what the Council ſaid on the other 
Side ? Would you have us anſwer what we did not 
know that you would ſtand upon? The Qreſtion 
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is not, whether he be guilty or no? But whe- 
ther the Objections that are made be good to givg 
ime? : 
wo. Cruel Sir, the Council (by what I ob- 
ſerved from them) have ſtarted two Difficul- 
ties, and really (to me) both ſeem very mate- 
ial 3 the firſt is, Whether the King's Council 
ſhall be at liberty to prove any thing that is 
not ſuggeſted in the Bill: The other is, whe- 
ther Sir J. Fenwick had due notice to make his De- 
—_— firſt is a Matter of very great Moment; 
you are proceeding upon a Bill where not only 
the Life of Sir J-bn Fenwick, but the Life of eve- 
ry Man in England is ia ſome meaſure concerned; 
when a Precedent is made in this Caſe, no Body 
knows who may be affected or hurt by it, and 
therefore | delire you will ſettle that Matter, 
and have the Judgment of the Houſe, whether 
they will admit the Council to prove any thing 
that is not ſuggeſted in the Bill; if you will, 
1 do not ſee how any Man that ſtands at the Bar of 
your Houſe, can be preparcd to make his Defence. 
For there ſhall be one Crime alledged in the 
Bill, and when he comes to the Bar, the Coun- 
cil that are to proſecute, ſhall go quite off from 
that which is laid in the Bill, and produce you 
Evidence to a new Crime ; and he ſtares and looks 
round him, and you had as good allow him no 
Council, or Copy of the Bill. This you thought 
ſo neceſſary for every Man that was to come 
upon his Tryal for his Life for Treaſon, that 
you altered that Tryal, and declarcd no 
Man ſhould have any Treaſon proved againſt 
him that is not alledged againſt him in the Indict- 


ment. | 
We have had great Complaints of Weſtminſter- 


Had, and if the Parliament ſhould proceed in 
this manner, may have the ſame again . If they 


are too raſh in their Proceedings, they will be 
countenanced mightily in them, if you ſhould 
proceed againſt a Man, and condemn him for one 
thing when he is acculed of another; I deſire 
to know, how we can proceed in a Bill upon 


which Sir F. Fenwick, is to be proved guilty, and 


he hath no Opportunity to anſwer it? I take it, 
as this Bill is drawn, Sir John Ferwick's Guilr 
is no way concerned in it: For whereas the wor- 
thy Geatlemen tell you the Treaſon is ſpecify'd, 
there is no Treaſon ſpecity'd, otherwiſe than he 
is Indicted for it. | 
Mr George Rodney Bridges. Sir, I think the pro- 
per Queſtion before you is, whether you will al- 
low Sir J. Fenwick time to produce ſuch Witneſ- 
ſes as he ſhall deſire for his Juſtification ? *Tis a 
little ſtrange to me, that the Gentlemen that are 
of Sir F. Fenwick's Council, ſhould inſiſt upon thoſe 
things, to deſire farther time for his Preparation 
when (I think) tis very plain, they were told what 
they were to prepare for by the Bill, which was, 
they were to juſtifie Sir J. Fenwick, againſt thoſe 
things he ſtands indicted for; and the Matter of 
the Indictment is the Thing to be proved before 
you, and the Witneſſes to make it good, are like- 
wiſe mentioned; one of them is gone, but his 
Teſtimony remains upon Oath, not only to the 
Grand Jury, but ia another place, that I am 
told of; 1 do not think you will think it reaſona- 
ble, after the King's Council have made out their 
Evidence, to give him time to make their 
Obſervations upon the Charge; fo you will 
— — you hear the Kiag's Coun- 
ol. IV. 
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cil, whether you will allow him farther time, 
or no. 

Sir Joſ. Williamſon. Mr Speaker, the Gentleman 
that ſpoke lait, ſtares the Caſe to be, Whether 
you Wil! think it reaſonable to allow Sir J. Fen- 
wick farther time to produce his Wirneſſes? You 
may, Sir, make that the Queſtion ; but that will 
depend upon another, Which is, Whether you 
think that Sir J. Fenwick had not notice enough 
to prepare to defend himſelf againt the Charge 
contained in the Preamble of the Bill? And I add 
this further, Whether the Manner and Way of 
expreſſing that particular Charge in the Bill, is 
not ſo Worded, ſo Charged, as here expreſsly to 
become a Charge that he is to anſwer for; and 
not only as a Matter of Fa& Hiſtorically related, 
not to come ia Proof here: For if it proves to be 
well Charged in the Preamble, *tis a particular 
Fact of Treaſon he is to anſwer for ia this 
Houſe, and then he hath had time enough; ſo 
that now you are to judge of your own Way of 
cxpreſſing your ſelves. I believe every Gentle- 
man knows it was the Senſe and Meaning of the 
Houſe, that thoſe are the particular Treaſons 
mentioned in the Indictment with which he ſhould 
be charged at the Bar, and have time and liber- 
ty to defend himſelf; and not only to the Allega- 
tions that he had been Indicted, &c. Now, Sir, 
if you ſhall allow theſe Gentlemen to except a- 
gainſt your Way of expreſſing your ſelves, that 
I ſubmit to you: But 'tis clear to me, that this 
was a very good and proper Way of expreſſing 
your ſelves, to charge him with theſe Facts, and 
to give him. Liberty to diſprove it. If he and 
his Council underſtood it otherwiſe, the Queſtion 
is, Whether their differing with you in the Way 
of expreſſing it ſhall be allowed to them, without 
taking a reaſonable Exception to it? You are 
ty'd here to the ſtri& Rules of Juſtice, but as 
to the Forms of Proceeding below, I don't think 
you are. Our Meaning was moſt certain (though 
he was indicted, that was nothing to us) that 
they ſhould bring their Proof to our Bar to 
prove him guilty; and if you ſhould give him 
two or three Days time, you muſt mend your 
Bill to their Way of Expreſſion, and to their 
Senſe. Rf 

Mr Brotherton. I take the Queſtion to be now, 
Whether the King's Council ſhould give Evidence 
of any other Matter than what is alledged in 
the Bill? As to that I muſt obſerve to you, that 
this Bill does not ſet forth any particular Charge 
againſt him; it does not ſay, that he ſuch a Day 
did ſuch a FaQ, whereby he can make his Defence, 
tis only the Recital of an Inditment ; and 
it does not ſay the particular Time and Place 
where the Fact was done. Now as to what that 
Gentleman ſays, if it had been ſaid generally, 
that he ſhould be attainted, it had been ſuffici- 
ent- 22 H. 8. The Statute for attainting one 
for putting Poiſon into a Pot, &c, there is the 
Day and Year when the Fact was committed, 


and ſo he might make his Defence. Then the 


King's Council offer to prove, that this Goodman 
was conveyed away by Sir J. Fenwick, and there 
is no ſuch Charge in the Bill; for the Bill on- 
ly ſays, that he is withdrawn; and I am of Opi- 
nion they ought to give Evidence of nothing but 

what is in the Bill. | 
Mr Whitaker. As to the Exceptions made by the 
Council to the Inſufficiency of the Bill, by which 
they pretend Sir J. Fenwick, was lead into an Er- 
Ii 2 ror, 
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| ror, ſo that he had no due Notice, [ muſt needs 
ſay, if they were in Weſtminſter- Hall they would be 
in the Right: but this Houſe is not bound to thoſe 
Forms; for I believe the Enacting Clauſe would 


do the Buſineſs of Sir F. Fenwick well enough, if 
all the reſt were laid aſide; and | will conſider 
it with as much Tenderneſs and Conſcience for 
the Priſoner at the Bar, as any that brings Ar- 
guments from Meſtminſter- Hall. | would conſider, 
Whether ſuch a Defence as they have made, 
that from the Bill (as to what is laid in it) he 


nad not Notice euough to prepare to make his An- 


ſwer: They ſay, a Recital is no direct Affirma- 
tion in Civil Matters; It is an Aſſimation. For 
to ſay, Whereas ſuch a one is Bound, is good in a 
Declaration upon a Bond. Now 1 would know, 
Whether this be not enough to ſay, that he 1s 
Indicted, without an Allegation that he is guil- 
ty ? Had the Bill no recital at all, it had been 
an ObjeRion ; but it may be it had been ſuch an 
Objection, that they ought to have done ſome- 
thing of their Parts, as to have deſired the Opt- 
nion of the Houſe to what they ſhould have an- 
ſwered : For ſuppoſe there had been no Recital 
at all, (and you may make what Recital you think 
fit) what ſhould Sir J. Fenwick have done ? There 
ate ſome Inſtances at Common Law ; A Maa is 
indicted for being a common Barrater, and there 
are no Inſtances given in the Indictment; why 
then he comes and prays the Court, that they 
may declare what Inſtances they will give, and 
that they may give no other Words in Evidence: 
Therefore I queſtion not but that ſhou'd have come 
on his Part, he is to be heard as to the enacting Part 
of the Bill; and under Favour you could do no 
otherwiſe. Now if they do offer to give Evi- 
dence of any Treaſon that is not ſpecified in 
the Recital of the Bill, and the Council make 
an Objection to it, I ſhall agree with them. 

Sir Ed. Seymour. My Lords, and 
Becauſe many you Mr Speaker, what hath been 


Lords in the ſaid to you by that worthy Perſon 


that ſpake laſt, no doubr is true; 


Gallery. 
That if there had been no more 


= ; Fo. 
alfi v0 


than tke enacting Clauſe, it would have done Sir 
F. Fewick's Bulineſs with a Witneſs, or rather 


without a Witneſs : But that is not the Queſtion 
we are diſputing here; but the Queſtion is, whe- 
ther you will give Sir ]. Fenwick longer time to 
make his Defence to that Part he 
Paſt 3 a Cl:ck, inſiſts on, that is not contained in 
| the Bill. You are well ſatisfied that 
you can't go through with the Suggeſtions to 
Night, and the Debates, and what relates to it; 
and J find no Perſon againſt putting it off, but 
becauſe it would be a delay. and if it be no delay 
that Reaſon is out of Doors. 

They tell you the Council could not but take 
Notice of the Matters ſuggeſted in the Indictment: 
I cannot think that is reaſonably argued ; becauſe 
they do know the Practice and Method is ſuch, 
That they can take Notice of nothing but what is 
ſpecified and contained in the Bill. And therefore 
there being no Guilt charged upon Sir J. Fenwick 
in the Bill, Is it reaſonable they ſhould come and 
accuſe themſelves here, or make a Defence to what 
is not Charged? No; but, ſay they, it is im- 
plied. This is an untrodden Path, and you ought 
to walk as ſecurely in it as you can. Tis extra- 
ordinary that you bring Sir F. Fenwick here to an- 
ſwer for Treaſon, when *tis allowed in the Sug- 
geſtions of the Bill; you have but one Witneſs to 
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that Treaſon, and when you take theſe extraordi. 
nary Steps, you ſhould comply with him as much 
as you can in the Forms. For if Tiegſon be not 
Treaſon unleſs it be proved by two Witneſſes, and 
you will give him Liberty to make his Defence 
think it no loſs of Time; for you can't go through 
the Bill to Night, to ſee whether Sir 7. Fenn 
be guilty of what is contained in the Indigment 
And I will give you one Reaſon why he could ng; 
be prepared to make his Defence in ſo ſhort 2 
Time, for he could not produce his Evidence it 
he had any; and if you give him longer time, | 
ſuppoſe you will think fit that Sir J. Fenwick ſhow 
give an Account of what Witneſſes he ſhall maje 
uſe of for his Deſence, and you will give an Or. 
der for thoſe Witneſſes. 

Mr Harcourt. If Sir J. Fenwick's Buſineſs muſt 
be done, I hope we ſhall do it like rational Men 
and what we Enact be able to give a reaſonable 
Account of it in the Preamble of the Bill. 

As to the Queſtion propoſed, your Debates have 
run ſeyeral Ways: The firſt is, Whether $jr 


J. Fenwick ſhall be allowed further Time? And ia 


this Caſe, whoever [ differ with, 'tis of that Na. 
ture that I muſt deſire the Liberty of ſpeaking my 
Mind. I muſt confeſs I ſee no Room for inlarg- 
ing the Time, and 1 ſhall humbly ſubmit my 0zj. 
nion to other Gentlemen, whether he ſhould have 
further Time to prepare his Witneſſes : And for 
that, pray conſider the Nature of the Matter he. 
fore you. 

Sir, there is nothing certain that is alledg'd in 
the Bill ; and ſhould you allow him further time, 
to anſwer that which is not alledged, I can't ima- 
gine what Effect you would have of it. *Tis faid 
indeed, he ſtands Indicted; but *tis no where ſug. 
geſted, that he is guilty of that Indictment. This 
general Charge ſeems a great Hardſhip : There is 
no one Thing that ſo many have been unjuſtly ta- 
ken off by, as the Uncertainty of alledging gene. 
ral Facts in Inditments of High-Treaſon ; nor 


has any Thing been complained of in ſuch Trials 


for a greater Grievance. What. have you done 
in the Bill for regulating of Trials in Caſes of 
High-Treaſon ? In that Bill you have reformed 
that Abuſe, and taken care, That whatever Trea- 
ſon a Man might be guilty of, yet he ſhall never 
upon his Indictment anſwer to any Fact, unleſs 
the particular Overt- Act be expreſsly laid and af- 
firmed in his Indictment. . 
That which ſeems moſt reaſonable in this Caſe 

to be done, is not to inlarge the time; but when 
you think fitting to proceed, proceed upon what 
is before you. Here are ſome Matters expreſo y 
alledged; let them go over the Recital, fee whe- 
ther they can prove that; but I can't imagine to 
what purpoſe you ſhould give the Priſoner further 
time to anſwer nothing, for that which is not 
Charged is ſo, 

Mr Finch. Mr Speaker, Sir, this is a Queſtion 
in my Opinion of very great Conſequence : You 
are very well told from below, that this is an un- 
trodden Path, and I am the more confirmed tis {0 
from this Debate. | 

We are told, That Sir J. Fenwick, or his Coun- 
cil, could not be ignorant of what they were to 
prepare themſelves for. For this was our Mean- 
ing, ſays one Gentleman, though I find the Path 
is ſo untrod we are very unfortunate in expreſſing 
of it; for we have not ſaid it at all in this Bill; we 
have ſaid, Sir J. Fenwick was iadicted, Cc. Sir J. 


Fenwick, hath had a Copy of this Bill ay” 
| dun- 
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wed him, and upon à ſecond Reading 
8 23 =_ his mnt cat We are told, the 
Proceeding upon this Bill is not to be reſembled 
ro the Proceeding in Weſtminſter- Hall, and this 1s 
ſuſſicient in a Bill (though in an Indiment it 
would not) without alledging that Sir J. Fenwick is 
guilty. But one would think that if Sir J. Fenwick 
is guilty z every Allegation in the Bill, that is, 
the Inducement to the Bill which is for attainting 
him, ſhould be a good and juſt Ground for the At- 
rainder 3 and then, this Gentleman that hath had 
a Copy of the Bill to prepare for his Defence, 
and ſhew you Reaſons why the Bill ſhould not 
paſs, though our Proceedings are not to be reſem- 
bled to the ordinary Proceedings, yet we are to 
expect from him ſuch a Defence as the ordinary 
Proceedings in Weſtminſter- Hall would require: But 
think this is hardly to be expected; one might 
have thought, and reaſonably enough, that it 
might have come into his Imagination, that if 
there had been Ground to attaint him, by the or- 
dinary Proceedings and Methods of Juſtice, the 
Parliament would not have taken an extraordi- 
nary Courſe to come at it: For I can never think 
it a good Reaſon to proceed this Way, that is, for 
the ſaving of Time; and if there be extraordina- 
ry they muſt gueſs at that out of the 
Bill: Now that is grounded upon thoſe Suggeſti- 
ons that | have cited; and then I ſhould have ima- 
gined, that whereas he had been indided upon 
the Oaths of two Witneſſes, as the Law requires, 
and one of them was withdrawn; that you had 
rather intended to have charged him with ſome 
Contrivance to elude Juſtice, whereby you had rea- 
ſon to exert your extraordinary Authority to 
proceed againſt him by way of the Legiſlative; 
and I do not find we have any Precedent to war- 
rant this Proceeding,though in our Debates we have 
endeavoured to find one; yet I can't but obſerve the 
Conſequence of this hereafter: For whether we 
can find a Precedent to warrant this Proceeding in 
former Apes, or not, we are making a Precedent 
for our Poſterity. And conſider the Conſequence of 
this Precedent you are making; Irthiak all the Bills 
in Parliament are-grounded by the moſt ſerious 
Ways of Deliberation, before you come to Judg- 
ment: And Bills of Attainder ought much more 
ſure to require the Seriouſneſs of your Debates 
but 1 can't but obſerve the Steps now made ; I 
am afraid there was a wrong Step at firſt; I was 
not here the firſt Day : But I recolle& ſome Things 
from the Bill it ſelf; the tenderneſs of thoſe 
Things upon which this enacting Clauſe does ſtand. 
Here was no Evidence given to introduce the 
Houſe to bring in this Bill of Attainder; when 


this Bill is brought in the Houſe, and the Preamble, 


that ſuggeſts that which is the Ground of the Enact- 
ing Part conſidered in the Houſe; and the Houſe 
did not think it reaſonable to proceed to the Read- 
ing of it a ſecond time: I remember we were told, 
Won't you read it a ſecond time, when you may 
have an Opportunity of having thoſe Suggeſtions 
proved to you ? This was the Ground why this 
Bill was read a ſecond time. For conſider, other- 
wiſe a Gentleman may in any other Caſe as well 
as this, deſire leave to bring in a Bill for attainting 
ſuch a one, and tell you, you ſhall have good Rea- 
ſon given to you for it afterwards; and though the 
Reaſons ſuggeſted in the Bill, are not ſufficient, 
you may have Reaſons out of the Bill that are ſuſfi- 
cient. What a Precedent will this be? Why Sir, 
length of Tie gives a Sanction to thoſe Precedents 


Sir John Fenwick. 
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which the Age that made them think not of; and 
they become good Examples to Poſterity, that were 
even very heinous Precedents to the preſent times, 
Now if this ſhall ſtand, as now in the Bill, I would 
ask what Man in England is ſecure when a parlia- 
ment ſhall ariſe that hath a Mind to attaint him ? 
Why then, Sir, if you do amend the Bill, conſi- 
der the Method of your Proceedings; you do 
your ſelves, in effect, declare, That for bringing 
in of the Bill, for twice reading of the Bill, you 
had no Ground at all; for otherwiſe you had good 
Grounds recited in the Bill, and that muſt be a 
ſuſficient Ground to attaint him; and if you de- 
clare it no ſufficient Ground to attaint him, you 
declare you have brought in a Bill, and read 
it twice, without any Ground. Whether you 
will allow liberty to offer at your Bar any Sugge- 
ſtions otherwiſe than in the Bill, that I muſt ſub- 
mit to you; and for giving time, ſince that is 


a Queſtion of a very extraordinary Nature; but 


have humbly offered my Thoughts, whether any 
thing ſhall be offered otherwiſe than is ſuggeſted 
in the Preamble of the Bill ? I hope you will not, 
for the Precedent ſake you are now making, which 
if you do, I am afraid Bills of Attainder may be 
come now as frequent as Bills of Attainder were in 
Richard the II. time; which I hope never ſhall be. 

Lord Norreys. Mr Speaker, 1 will not pretend 
to tell you that you are bound by other Rules 
than Rules of Juſtice; but what is Juſtice in 
Weſtminſter- Hall, is ſo here, and every where. 
And laſt Year you thought it Juſtice that no Man 
ſhould be brought to a Trial, but he ſhould know 
what were the particular Facts that were alledg- 
ed againſt him. 

Lord Cutts. I think it, in ſome meaſure, a Mis- 
fortune, That a Matter of this Nature, as is your 
preſent Debate, bath held you ſo long ; and con- 
ceive it a Thing to be wiſhed, that every Gen- 
tleman that ſpeaks upon this Occaſion, would 
apply himſelf more cloſely to Reality, and leſs 
to Forms; I mean to Forms conſidered meerly as 
Forms, for it ought to be true Reaſon that is 
convincing to you: And you ought not to tie 
your ſelves to any Forms upon this Occaſion, but 
ſuch as are grounded upon Reaſon ; and really I 
have not heard any thing that fell from a- 
ny Gentleman that ſhews his doubt of the Na- 
ture and aggravating Circumſtances & the Crime 
of the Priſoner ; hut it hath conſiſted with the 
great Candour and Juſtice of this Houſe, to 
ſhew this Favour to the Priſoner before you : 
The Council ſay, they are unprepared; if they 
mean they ſhould prepare themſelves for more 
grounds of Difference and Chicanry, I would not 
give them farther time; I can't perceive there 
is any reality of Argument in it, and there is 
in Reaſoning, as in Religion, ſometimes a Form 
without a Power. 

Sir Tho. Dyke. Sir, you have now two or three 
Queſtions before you; I defire you will confine 
our Debates to one Point; I think whatever Opi- 
nion Gentlemen may be of concerning the Proof, 
I think the Point under your Conſideration, if 
you will make a right judgment, is the Preamble 
of your Bill, which I take to be the Foundation 
of it, and the Cauſe for which you attaint this 
Gentleman: Now the Preamble does not re- 
cite, and ſay, he is guilty, but only indicted, nor 
ſet forth any time; nay it does not ſay he was 
arraigned. So that theſe things are very uncer- 
taln, and yet you muſt attaint him for the Things 

recited 
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cited in your Bill- And you know theſe Acts of 
— ins extraordinary Methods in Caſes of 
Treaſon; and if you put it upon this Point, that 
the Act attaints him for one Thing, and the 
Council ſhall prove another, it makes it more un- 
certain than it is, and no Man can- be ſafe 3 and 
therefore I hope you will confine the Council to 
Proofs of the Matter contained in the Bill. 

Mr J. How. Sir, I ſhall not move you to any 
thing that may tend to a delay of the Matter be- 
fore you : I think, if you pleaſe to go on upon 
the Matter ſuggeſted in the Bill, they are Alle- 
gations Which muſt be proved before the Bill 1s 
committed, (and that will not hinder Sir J. Fen- 
wick from being examined to the Treaſon like- 
wiſe.) Therefore all that is alledged in this Bill, I 
ſuppoſe, being thought neceſſary to be proved, I 
deſire he may be called in, and the Council 
may go on to prove what is alledgd in the 
Bill, and afterwards Sir J. Fenwick, may anſwer 
them. 

Lord Coningsby. If the Queſtion was, whether 
you ſhould grant this Gentleman time or no to 
make his Defence, I ſhould not have troubled 


you ? But the Queſtion now ſeems to be, whether 


the Bill does depend upon the bare Suggeſtions 
of the Bill, or upon the Guilt of Sir J. Fenwick ? 


And therefore if Gentlemen do inſiſt upon it 


that he ſhould have longer time to defend him- 
ſelf, as to his being Innocent or Guilty, I ſhall 
not oppoſe it; bur if you think fit to put it 
off, as if the Fate of the Bill did depend upon 
the Suggeſtions of it, I can't agree to that Mat- 
ter; therefore I deſire a ſhort time may be given 
him to anſwer the Matter of his Guilt. 

Mr Harley. I find all Gentlemen that ſpeak of 
this Subject, do ſay this Matter is of a very ex- 
traordinary Nature, and you have entered into 
it by very extraordinary Methods : But I muſt 
only obſerve, that this being the firſt Bill of this 
kind that hath been brought into the Houſe, be- 
fore any Proof, Gentlemen muſt be excuſed if 
they are cautious what Steps they do take; and 
when the Wiſdom of the Houſe have thought fit 
to take quite different Methods, as to the Pre- 
liminaries, tis not to be wondered if they meet 
with difficulties ia their Proceedings. 

Some Gentlemen preſs for more Time to be 
given to Sir 7. Fenwick to be prepared; and 
others urge, that you ſhould declare, whether 
the Council ſhould be heard to any Thing, but 
what is ſuggeſted in the Bill? And I think you 
muſt give a Determinatioa to the Jaſt Queſtion, 
though the whole Houſe agreed to give him lon- 
ger Time: For if you give him longer time, it 
will after come to the ſame Debate, whether they 
ſhall be heard to any Thing but what is ſuggeſted 
in the Bill? If you ſhould think fit to add any 
Thing, then it will be reaſonable that he alſo 
ſhould be heard to that ; for in the Caſe of the 
Death of a Man, let him deſerve never ſo much, 
yet he does not deſerve to die unjuſtly by your 
Hands. | 

It ſeems a very plain Propoſition, that when a 
Man is accuſed, he ſhould not anſwer to what he 
is not charged with; and to charge it with 
Innuendo's and Implications is ſo uncertain, that as 
| always have ſeen it denied in this Houſe, fo 
I hope 1 ſhall not ſee fo great an Aſſembly give 
any Countenance to it. They did tell you, they 
were prepared to ſpeak to the Rea ſonableneſs of 
the Bill; but this Matter not being ſuggeſted 
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in the Bill, they are not prepared to ſpeak 1, 
it. 

Sir Tho. Littleton. | ſee now where your De. 
bates have led you: I thought the regular Sub. 
ject of our Debates had been the Point upon 
which the Council withdrew; and that was for 
Time. For what? Why, to prepare themſelvez 
to anſwer any Evidence that might be given 
againſt them; becauſe they perceived you did 
expect the Council for the Bill ſnould produce 
their Evidence. But they made an Objection: 
ſay they, we did not underſtand your Order was 
that we ſhould come prepared to oppoſe any 
Teſtimony V Voce to be given againſt us, but 
only prepared to ſpeak to the Reaſonableneſ; of 
the Bill. Now, Gentlemen, after five or fix 
Hours Debates, have been willing to accommo. 
date the Matter (that no Body might think that 
any one preſſed a Matter unreaſonable) that they 
might have time: But ſome Gentlemen will nor 
be ſatisfied with granting what the Council de- 
fired, but they deſire more. And what is that? 
Why, that is to know the Opinion of the Houſe, 
whether you will admit any one Thing to he 
proved that is not ſuggeſted in the Bill? And 1 
do take this to be within the Suggeſtions of the 
Bill as fully as can be expreſſed. For what does 
the Bill ſay ? The Bill does ſay, he was indiQed 
of High-Treaſon, and that one of the Witneſ- 
ſes are gone: And, Gentlemen come to the 
Concluſion, and skip over the intermediate Part 
of the Bill; for the Bill does ſay, that he did in- 


cite and conſult, &c. And the Objection of the 


Council was not againſt the Evidence; but they 
faid, they were not prepared at that time to an- 
ſwer it, and there they leave it; and thereupon 
the Houſe go on upon the Debates. What can 
we expect that they intended? They might think, 
either we ſhall gain our Point, and the Houſe will 
give us time; or otherwiſe, if they go on, and 
hear this Evidence, then we ſay we wanted time. 
And that will be only Evidence ex Parte, and 
not carry ſo much Weight with it, though we 
have nothing to fay to it; or they might think 
it may have this Effect, that the Houſe will not 
go on, and hear any Evidence at all; in either 
of theſe Caſes, we have the faireſt Advantage 
that we can have, on the ſecond reading of the 
Bill, in defence of our Client: All they deſired 
was, that they might have time; and I hope 
that which ſatisfied them that are moſt con- 
cerned, may ſatisfy any Gentleman of the 
Houſe. 

Mr J. Howe. The Queſtion is not, what they 
asked ? But what is reaſonable for us to grant? 
was in the Beginning againſt any Delay 
and I think there is no occaſion of Delay 
All I defire is, Sir, That the King's Council may 
be deſired to prove the Suggeſtions of the Bill 
ex Toto, 

Mr Soll. Gen. Moſt that have ſpake of this Mat- 
ter have ſaid, that the Matter is very generally 
laid in this Bill, and the Council could not very 
well know to what to apply themſelves: That 


it ſpeaks of High-Treaſon in general, and of 


Aiding the King's Enemies, which is very gene- 
ral: It recites that indeed; but the Indictment 
is legal, according to the late Act of Parliament. 
"Tis not only ſaid, that he deſigned the Death 
of the King, but for that Purpoſe, he, and o- 
thers, met together and agreed to ſend Charnock 


to France, to go to King James, to induce the 
French 
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French King with an Armed Power to invade En- 

4nd. Now how can any thing be more parti- 
cularly charged And the [ndiQmenc is ſo charged 
in your Bill. I think therefore the Council could 


not be ignorant to what they ought to apply 
themſelves: But by What I perceive, Gentlemen 


are very well contented to give him further time. 


| remember, when the Bill was firſt brought in, 
there was a long Debate for a ſecond Reading; 
azad ſome Gentlemen thought it hard to be tried 
by fo great an Aſſembly, and ſaid, they had ra- 
ther be tried by a fewer Number: But I ſhall 
obſerve, that you have ſent the Copy of the Bill 
ro Sir J. Fenwick before hand, and you ſent him 


Notice that he ſhould provide himſelf. But I re- 


member 4 much bettet Man than Sir J. Fenwick, 
who had the Misfortuue to be under an Accuſati- 
of High-Treaſon, had his Indictment one Hour, 
and was tried the next; and though he pleaded to 
have his Trial pur off cill the Afternoon, he 
could not prevail with che Court of Juſtice to do 
it. Sir John Fenwick hath had a Copy of his Bill 
fer two or three Days, but he never had any Co- 
py till he had pleaded. 

Mr Waller. I ſtand up only for my Information 3 
that which I would know is, whether the Coun- 
cil did not ask you the Queſtion, whether they 
ſhould be bound to anſwer any thing that is not 
ia the Bill ? If they asked that, thea the Gentle- 
man that ſpake here is anſwered ; and the Gen- 
tlemen of the Houſe do not inſiſt upon what Sir 
J. Fenwick's Council did not infiſt on. And J 
do think the King's Serjeant, who opened the 
Proceedings, after he had opened whar had been 
before theGrand Jury, ſeemed to make it a Charge, 
as if Sir J Fenwick had been condeſcending 
to the withdrawing of Goodman. Now that 
ſeemed, as if they deſigned to make that a Part 
of the Evidence. 

Sir Richard Temple. The Council did not inſiſt 
upon it oaly to anſwer the Suggeſtions of the 
Bill: Evcry Body knows, they objected to the 
others going on with the Evideace they opened, 
becauſe it was not in the Bill; and the King's 
Council could not ſo much as alledge, that it was 
in the Bill; and they would have gone on fo have 

roved the Inditment. There is another Thing: 
t is told you as if the Preamble had ſuggeſted 
ſomething of this kind, that there was a Meeting. 
Now that Gentleman that ſpake laſt but one, has 
cleared it, that it only recites he was Indicted for 
theſe Things, and this brings nothing in Iſſue, 
whether he be guilty or no? Now, I think, 
the preſent Queſtion, and only Queſtioa before 
you, is upon the Suggeſtions of the Bill; for you 
can bring nothing in Iſſue here, but what is in 
the Bill; and no Body can inſiſt, by the Rules of 
Reaſon or Juſtice, That any Man ſhould be heard 
to any Matter of Fact but what is in the Bill. 
And therefore I think there is nothing before 
you, but that you ſhould give Direction to hear 
them to what is ſuggeſted in the Bill. 

Mr Methwen. Sir, | ſpeak to the Method of your 
Debates: Your Debates ariſe upon an Objection 
that was made by Sir J. Feawick's Council, againſt 
the Council for the Bill going on, with their 
Evidence to prove Sir J. Fenwick guilty of High- 
Treaſon. 0 
I muſt beg leave to differ as to what the Coun- 
cil did ſay; for ſome of the Gentlemen that ſpake 
laſt, the Force of their Objections was, that they 
ſhould not now go on, for they were not prepared 


Sir John Fenwick. 
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to anſwer them; and the Reaſon they gave, was, 
that they had not formal notice ; and the other 
afterwards ſpake to the Shortneſs of the Time; 
your Debates for a long time went purſuant to 
this, whether you ſhould allow them further 
time or not? But the length of your Debates 
hath raiſed a new Matter. Though I think that 
Doubt, though it was not made by the Council, 
may be very properly made by any worthy Mem- 
ber that hath that Doubt, whether as the Bill is 
brought in, the King's Council might at any time 
ſpeak to that Point, though Sir J. Fenwick be ac- 
quaiated with it? And I muſt always agree that 
Donbt ought to be reſolved, before you come to 
reſolve whether further time ſhall be allowed him 
or not; and therefore I propoſe it, that this 
Queſtion may be put, whether the Houſe will 
hear, at the Bar of the Houſe, the Evidence 
there is to prove Sir F. Fenwick, Guilty of the 
High- Treaſon whereof he was indifted ? 

Col. Wharton. You have three or four Queſtions 
upon your Paper; and now after fo long a De- 
hace as we have had, I hope Gentlemen will not 
think fit to ſtart new ones; and I hope you will 
take care that Gentlemen ſhall not riſe up three 
or four times to ſpeak to this Matrer. You have 
another Rule of the Houſe, That when a Que- 
ſtion is moved, and ſeconded, though another 
Queſtion is moved afterwards, yet that muſt be 
the firſt Queſtion that is to be put, and I hope you 
will keep us to theſe Rules. 

| wonder at ſome Objections: *tis told you, that 
this is ſuch a Proceeding that never any thing 
of this Kind was before; and that you are here 
going to read a Bill of Attainder before you have 
had any manner of Evidence, upon which you 
ſhould ground the bringing ia of this Bill. Gen- 
tlemen muſt remember, or ſhould have informed 
themſelves ; for tis very certain that you had very 
good Grounds to vote this Bill to be brought 
in: I ſee the Gentleman that brought in his own 
Accuſation ; you had his own Diſcovery read, 
and Mr Attorney did inform you what was againſt 
him, and how he ſtood indicted. And another 
Gentleman by me told you, he was with him, 
and there was a Treaty for his Pardon; this was 
Evidence for reaſonable Men to go upon: And to 
tell you that theſe Precedents will endanger your 
Liberty? Under favour, this is the Ground of 
all your Liberty. Tis by this Power of Pro- 
ceeding, when you have not that Evidence that 
Weſtminſter- Hall requires, by which you will keep 
great Men in Awe. 

Now give me leave to ſpeak to the Queſtion 
that | think you ought to put; 'tis told you, by 
the Council for the Priſoner, that they are not 
appraiſed what the Senſe of the Houſe was, and 
upon that Account they deſired further time: I 
confeſs, when you allowed Council, I was of Opi- 
nion it was a Favour ; and now ſince they have 
made this Objection, though I do not believe you 
are obliged to allow them further time; yet I 
had rather err on that than the other Side; and 
therefore I think the faireſt thing is to allow them 


ſome further time. 


Mr Secretary Trumball. Mr Speaker, 1 have at- 


tended all this Day to your Debates, which are 
now in my Opinion of a very extraordinary Na- 
ture; for a great deal of your time hath been 
ſpent upon Motion of the Council for the Prifoner 
at the Bar, whether you ſhould allow them fur- 
ther Time or no: And now, by what ! _—_ 

om 
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from the Senſe of ſeveral Gentlemen, the Houſe 
ſeems willing to allow them further time; even 
that is oppoſed at this Time of Day. 

Sir, the King's Council have opened the Mat- 
ter of Fact, upon which they did intend to pro- 
duce their Evidence; and when they had opened 
the ſereral Heads, the whole Objection that I heard 
made by the other Side, was, They did not think 
the King's Council could have proceeded to ex- 
amine Witneſſes upon thoſe Facts, and that they 
were not prepared to bring Witneſſes on the Side 
of the Priſoner, and therefore prayed for further 
time ; truly, whether that be reaſonable or no, 
or whether upon one Favour the Houſe think fit 
to grant another; I can't tell what might ap- 
pear, if it had come to a Queſtion; ſince the Life 
| of a Man is concerned, we ought to be tender 
of it, and I ſhall be as tender as another; there- 
fore I am of Opinion, that a reaſonable Time 
ſhould-be allowed. To do what ? Why, upon 
the Evidence the King's Council ſhould produce, 
they ſhall bring their Witneſſes on the other Side 
to anſwer them : Whether the King's Council 
vill produce Evidence that is foreign to the Bill, 

that will be in judgment of the Houſe ; but it 


was a good Motion made below, which I cloſe 


withal, that a ſhort Time may be allowed them 
to make their Defence, and bring their Wit- 
neſſes. x | 

Mr Speaker. Gentlemen, you have had a long 
Debate; I don't remember any formal Queſtion 
that was propoſed at firſt, till ſuch time as I read 


to you what I thought was the Queſtion upon the 


Debate ; when I read you the Queſtion for further 
Time, there were ſeveral Members ſtood up, and 
ſaid, that was not the Queſtion 3 and took Excep- 
tions to it, and propoſed that the Council ſhould 
be confined to produce Evidence only to the Mat- 
ters ſuggeſted in the Bill; ſo that now I have two 
Queſtions upon my Paper, which I will read to 
you, and put which you will. One Queſtion is, 


That they be confined to make their Proof to 


what is ſuggeſted in the Bill. The ſecond Que. 
ſtion is, that Sir John Fenwick be allowed further 
Time, &c. | 
Sir Chriſtopher Muſgrave. A Gentleman ſaid, the 
- ſecond Queſtioa upoa your Paper was but lately 
- ſtarted ; but I remember, a little after the Coun- 
cil was withdrawn, it was moved, Whether you 
would give them further Time? And J, preſently 
after in the Debate, did take the Freedom to ask, 
Whether it was intended they ſhould Anſwer to 
any Thing but what was contained in the Bill ? 
And I remember there was a Gentleman of the 
long Robe ſaid, That there was nothing offered by 
the King's Council, but what was within the Sag- 
geſtions of the Bill. Another Gentleman ſaid, 
when they may have longer Time, they'd not ſeem 
ſo fond of it; *tis indifferent to me, provided he 
be prepared to Anſwer. But I can't but obſerve, 
That the Concluſion of that honourable Perſon 
was, that at laſt you muſt come to determine the 
Queſtion, You were likewiſe told, by an honou- 
rable Perſon nearer the Bar, Why do you diſpute 
this, now you have ordered the King's Council to 
produce the Evidence, and ſo you have concluded 
your ſelves? But for my ſelf, I muſt confeſs I did 
never think the Evidence was to be heard other. 
wiſe than as to the Suggeſtions of the Bill. And 
if that Point: be to be determined, Why will not 
vou determine it now, rather than to have an- 
other Debate upon it ? ; 
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Mr Boſcawen, That which is preſſed by fone 
Gentlemen, is Begging of the Queſtion. What 
have we here brought Sir John Fenwick for? Waz 
it not to ſatisfy our ſelves, whether Sir John Fer. 
wick was guilty of High Treaſon ? Now that i; 
ſuppoſed by ſome Gentlemen not to be within the 
Bill: If it be not within the Bill, I deſire you 
would throw out the Bill. But the Thing is, we 
muſt not examine to thoſe Things that will make 


Sir John Fenwick guilty. Sir, This is a very nice 


Thing, and very curiouſly woven, The great 
Thing, ſay ſome Gentlemen, we muſt take care 
of, is the Blood of a Man: Does any one ſay he i; 
Innocent? No: But we muſt have ſome Way or 
another that he muſt not be brought to his Tryal. 
I deſire,, as Engliſh Men, you will not only take 
Care of the Life of one Man, but of the Life of 
the King; of the Lives of our Wives and Chil- 
dren, and all our Families. What will they ſay 
without Doors ? You are afraid to meddle with 
Sir John Fenwick; and therefore you will ſlide it 
away _= another Point, That his being guilty 
of High Treaſon is not within the Bill. I am not 
for taking the Advantage of Time; I deſire, as it 
was moved before, That you will give him Time, 
and try whether he be guilty of this Treaſon or 
no, or otherwiſe do nothing in it at all. 


Then the Order was made for Candles to be brought in, 


Sir Thomas Littleton. Now you have Candles 
brought in, it will be fit for you to return to the 
Queſtion : For my Part I am willing to put both: 
But I think the laſt Queſtion that you have upon 


the Paper, properly ſpeaking, is to be put firſt ; 


and that is, That the Houſe will proceed to ex- 
amine Witneſſes to the Treaſon in the Bill for 
which he ſtands Indicted. 

Mr. J. How. I think the Queſtion ought to be, 
That his Counſel be directed to bring Witneſſes 
to the Allegations in this Bill. : 

Sir Thomas Littleton, I propoſe it to you thus; 
That the Houſe will proceed to examine Witneſ⸗ 
ſes at the Bar, to the Treaſons mentioned in the 
Bill for which he was Indicted. 


Mr. J. How. I think that Gentleman might ve · 


ry well have moved the Queſtion without that Li- 
mitation ; for that is as much as to ſay, That Wit- 


neſſes ſhall be examined to none of the Treaſons 


in the Bill, except thoſe for which he hath been 
Indicted; and that is a Limitation I hope ſhall not 
be put to the Enquiries of this Houſe, I hope you 
will put it, That they ſhall bring Evidence to the 
Matters alledged in the Bill generally : There are 
ſeveral other Allegations in the Bill which I would 
have him anſwer to; as the allienating the Aﬀe- 
ctions of the King's Subjects from him, which I take 
to be High Treaſon. 

Members, No, no. 
Mr. J. How. Why? If it be not High Treaſon, 
it hath nothing to do in that Place. I believe tis 
a very high Crime, and would induce me very 
much for the Puniſhing of Sir John Fenwick. 

Mr. Norris. Sir, I do not know how the Que- 


ſtions may be carried ſince Candles are come in; 


but 1 think *tis for the Better. I think there are 
two Things have been ſpoke to; one is this Bill: 
I find thoſe Gentlemen that were againſt the Bill 
on Friday, are more againſt it now, I was for the 
Bill then, and am now for a ſecond Reading of 
It: I think the Bill is yery plain, and know not 


what they would have mentioned in it more, 
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leſs they would have had the King's Head Tavern, 


t , i 
15 Heer Reaſon in the World to hear the Wit- 


| e him guilty of High Treaſon, As 
on Polit of Time, 1 ſhould be very willing to 
Tow it them, if that Queſtion was put; and I 
think you have been very favourable to him alrea- 
dy, in allowing him Council. | T 
Mr. Smith. 1 would only obſerve, when the Bill 


was to be brought in, the Objection was, That 


had not Witneſſes. And now the Queſtion is, 
. you can hear Witneſſes upon Facts not 
articularly aſſigned in the Bill. I believe no Man 
can ſay, but that in the Indictment there are par- 
ticular Facts that ought to be examined : Ido own, 
for my Part, if Sir John Fenwick was a greater 
Man than he is, It were better he ſhould eſcape, 
than you ſhould ſpend fo much Time about him, 
Sir, the Indictment is mentioned in the Bill ; no 


Man thinks that Goodmar's going away, is Reaſon” 


enough for bringing ia ſuch a Bill againſt Sir John 
wick f 
2 Speaker. Shall I read you the Queſtioa ? 


That Sir John Fenwick be allow'd further Time to 
produce Witneſſes in his Defence, againſt the 
Charge of High Treaſon, and that he name his 
Witneſſes. 


Which Queſtion was put, and paſſed in the Af- 
firmative. 


Mr. Speaker. The other Queſtion is, 

That the Council, who are to produce their Evidente 
againſt Sir John Fenwick, be allowed to prove 
Sir John Fenwick guilty of High Treaſon? 


Sir Thomas Littleton. I do think one of the Rea- 


ſons why this Bill was brought, was, becauſe poſ- 


ſibly, by the Abſence of this Witneſs, he could 
not, ſtrialy ſpeaking, be proved guilty ; though 
all Mankind is ſatisfied in his Guilt. And there- 
fore I queſtion whether it will amount to a legal 


Proof: And if you had ſuch a Proof as would 


convict him by the common Proceedings of Law, 
I ſhould not have been for a Bill of this Nature : 
For 'tis againſt the Honour and Dignity of this 
Houſe, to do the Work that an inferior Court can 
do. But probably, by the Abſence of this Wit- 
neſs, Sir Fohn Fenwick, at a Tryal in the Old- Bailey, 
might eſcape z though at the ſame Time ' tis high- 
ly probable, the Witneſs that is wanting to con- 
vict him, is by his Means gone out of the Way. 
Therefore I ſpeak to the wording of the Queſtion ; 
you ſay, Shall be allowed to prove. I would willing- 
ly prevent what may be objected when we come 
upon this Debate: If you do uſe the Word Prove, 
they may ſay, this is not Proof; for ſtill Goodman 
is not here. If you pleaſe to ſay, That we will 
examine Witneſſes to the Treaſon, and we will 
be Judges how far it appears to us, whether he 
be guilty, or not guilty. 5 

Mr. Speaker, Will you let me propoſe it to you 
thus then? That the Council, in producing their 
Evidence againſt Sir John Fenwick, be allowed to 
examine Witneſſes touching the Treafons men- 
tioned in the Bill, for which Sir John Fenwick is 
Indicted ? | 
Mr. Mountague. I do not obſerve, that in Read- 
ing of it, you ſay any Thing as to the other Alle- 
gations of the Bill: I think you ſhould word it, 


That the. Council be allowed to produce Evidence 


Vol. IV 


Sir John Fenwick. 
| to the Allegations in the Bill, and the Treaſons 
whereof he ſtands Indicted. 


Mr. Speaker. Well then, the Queſtion is this; 
That the Council that manage the Evidence againſt 


Wine they drank there. I think there 


Sir John Fenwick, be allow 
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to produce Witneſſes 
touching the Allegations in the Bill, and the Trea- 
ſons whereof he ſtands Indicted ? 


Which Queſtion being put, it paſſed in the Af. 
firmatiye. 


: Mr. Speaker. Will you pleaſe to appoint a Time 
or it: 

Mr. 7. How. That I would move you is this. You 
were ſo extreamly late before you went upon 
this Information, That you had not Time to go 
through any Part of it; therefore I would move 
you, that you would appoint early in the Morn- 
ing for Sir John Fenwick to be here. 


And thereupon it was Ordered, That Sir John Fen- 
wick ſhould be remanded to Newgate, and brought 
to the Houſe on Monday 10 4 Clock. 


Mr. James Mountague. Sir John Fenwick now in- 
ſiſted he had not Notice; I humbly move, thit he 
may be brought in, and acquainted with what 
you have Ordered. And accordingly Sir John Fen- 
wick was brought to the Bar. 

Mr. Speaker. The Houſe have conſider'd, of what 
Sir John Fenwick hath ſaid at the Bar, by his Council, 
and they are of Opinion, That Witneſſes ought to 
be examined there, to prove the Allegations of the 
Bill, and to prove him guilty of High Treaſon. 
whereof he ſtands Indicted ; but in favour to you, 
becauſe your Conncil ſaid you were not prepared; 
the Houſe is willing to give you Time till Monday 
next, to make your Defence ; and they require 
you to give in a Liſt of your Witneſſes, and if 
you ſend to me, you may have a Warrant for. 
their appearing at that Time; and they require 
you to be here, ſo that they may proceed upon the 
Bill exactly at Ten a Clock. 


And Sir John Fenwick being withdrawn, 


Reſolyed, | | 

That the Bill for Attainting Sir John Fenwick 
of High Treaſon, be read a ſecond Time on Monday 
next, 


Lune 16 die Novembris, 1696. 


Mr. Speaker. Gentlemen, I would receive your 
Directions in one Thing: You have Ordered a 
Member to produce a Letter, and the Council, in 
opening the Evidence, have referred to it. That 
Member deſires to know the proper Time for him 
to do it; Whether, while the Council are mana- 
ging the Evidence at the Bar, or whether he muſt 
ſtay till they are withdrawn? i 

Mr. Sloane. As to this Matter, I do not queſtion 
but *tis to be offered as an Evidence ; — by the 
ſame Reaſon that you give him the Favour to ex- 
amine the Witneſſes that are produced againſt 
him; for the ſame Reaſon the Letter ought to be 
read in his Preſence, that he may explain it, or 
deny it: And give me leave to tell my Thoughts 
of another Matter: If that worthy Member is to 
offer Evidence of what he took from Sir John Fen- 
wick's Mouth, (though a Member commonly gives 
his Evidence in his Place, after the Cquacil is with- 
drawn) I think *tis not ny fair to produce the 

| . Let- 
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Letter in his Preſence, but that Sir John Fenwick 


mould hear what he ſays, and deny if he can. 
Mr. Speaker. Is that your Pleaſure, that the Let- 

ter be produced before Sir John Fenwick, and that 

the-Evidence to be given by Mr. Vernon ſhall be in 


the Preſence of Sir John Fenwick! 


The Oueſtion being accordingly put, it paſſed 
in the Affirmative. | 


Then the Serjeant was Ordered to take his Mace, and 
; 7 into Weſtminſter- hall, and ſummon the Mem · 


bers. 


And being returned, The Order of the Day for Pro 
ceeding on the Buſineſs of Sir John Fenwick was 
read. [It being a Quarter before Eleven a Clock.] 


Then Sir John Fenwick, and the Council and Sollicitors 
on both Sides, were brought in. 


Mr. Speaker. Sir Thomas Powys, when you were 
here laſt, you inſiſted upon it, That the Council 
againſt Sir John Fenwick ſhould be kept to the 
Proofs relating to the Allegations in the Bill on- 
ly ; or elſe that you might have further Time, 
becauſe the Witneſſes were not ready. The Houſe 
have conſidered that Matter, and in favour to 
Sir John Fenwick, that he might have no Surpriſe, 
have given him to this Day; but they do allow 
the Council to give Evidence not only as to the Al- 
legations in the Bill, but to prove Sir John Fenwick 
guilty of High Treaſon ; and therefore Mr. Ser- 
jeant Gould, you are at liberty to go on with your 
Evidence. 

Mr. Serjeant Gould. May it pleaſe you, Mr. Spea- 
ker, We are here to give in our Charge; and the 
Evidence that we have againſt Sir John Fenwick. I 
find by your Order, That we are now allowed to 
produce Evidence touching the Allegations of the 
Bill, and likewiſe of the Treaſons for which he 
ſtands Indicted ; therefore 1 ſhall beg leave to 


open firſt, how he ſtands charged by the Indict- 


ment. 

The Indictment firſt charges him with compaſ- 
ſing and deſigning to depoſe the King, and put 
him to Death. The ſecond Charge is, For incit- 
ing the French King to ſend an Army of Soldiers 
to invade this Kingdom, and to make a miſerable 
Slaughter amongſt the Subjects of this Kingdom. 
The Third Thing is, For adhering to the King's 
Enemies. The Fourth Part is, That to effect this, 
That he, together with ſeveral others, that is to 
ſay, Charnock, Sir John Freind and others, did con- 
ſult, propoſe, treat, and agree to invite the French 
King to ſend a Number of Soldiers to invade this 
Kingdom, and to procure great Numbers of arm- 
ed Men againſt the King, to riſe and be formed; 
and with theſe Enemies, upon their landing and 
invading this Kingdom, to join, for to make and 
carry on a Rebellion and War in this Kingdom. 
And further it charges, That he did conſult, con- 
ſent and agree, to ſend Charnock as a Meſſenger 
from Sir John Freind, and others, into France to 
the late King James, to propoſe to him, to pro- 
cure the French King to ſend Soldiers and armed 
Men to invade this Kingdom. Then likewiſe to 
effect this, the lndictment charges him with pro- 
viding Horſes, Piſtols, and other warlike Arms. 
This is the Charge of the Indictment; and theſe 
Matters are in the Bill: For the Bill does charge 
him with compaſſing and imagining the Death and 
Deſtruction of the King, with adhering to his 
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Enemies, by conſulting and agreeing with ſeveral 
Perſons at ſeveral Times, to ſend Charneck to the 
late Ring James in France, to invite and encourage 
the French King to invade this Kingdom With 
armed Forces, and Promiſes to join them, and 
aſſiſt them with Men and Arms. 

Then the Bill does take notice of other Matters 
That Sir John Fenwick hath protracted his Tryal. 
by giving Aſſurances to the King to make a pfain 
Diſcovery; by Reaſon of which he did not come 
to his Tryal, and now one of the Witneſſes againſt 
bim is withdrawn. May it pleaſe you, Sir, This 
is the Charge as it ſtands before this Honourable 
Houſe; and the Evidence we ſhall charge him 
with, will be of this Nature: We ſhall give yon 
an Account, That the latter End of May, or Be- 
ginning of June, Sir John Feind and Charnock, and 
ſeveral other Perſons, met at the King's Head, 
and upon that Meeting they conſulted how to in- 
vade this Kingdom; and they concluded in this 
That they would ſend Charneck into France; an 
he was to propoſe it to King Fames, That he 


ſhould procure 8000 Foot, and 2000 Horſe and 


Dragoons ; and upon their Landing they were to 
join them with 2000 Horſe. After this they had 
another Meeting ; for Charnock, to be Sure of the 
Matter, would have another Meeting; and then 
he propoſed it to them, Whether they continued 
in the ſame Reſolution ? And they all then de- 
clared, particularly Sir Fohn Fenwick, That they 
did approve of it, and ſtuck by it ; and that Char- 
nock ſhould go for that Purpoſe to France. Char- 
nock, in purſuance and execution of this Treaſon, 
does go to France, and brings back a Meſſage, That 
the Matter had been communicated to the French 
King, but at that Time he was not ready for them, 
and could not ſpare his Soldiers, and his Troops, 


Then it reſted for ſome Time, till towards Chrift- 


mas, when Sir George Barclay came into England, 
and he brought with him a Detachment of about 
Sixteen, and their Province was to aſſaſſinate the 
King: But there was another Part, and that was 
the Invaſion ; and in that Part was Sir John Fen- 


wick concerned, which we ſhall produce our Evi. + 


dence to prove upon him; but it does fall out 
that we have but one Witneſs to this Matter, that 
we can produce viva voce; though when this In- 
dictment was found, (for it was found upon the 
Act laſt Seſſions, which required two Witneſſes to 
each Species of Treaſon) we had two, but one is 
ſince withdrawn, and that is touched in the Bill, 
as in Truth the Fact is. Now if Sir John Fenwick, 
had come on in the ordinary Courſe of Proceed- 
ings to be Tryed, Sir John Fenwick might have been 
Tryed upon his Indictment, for then Goodman had 
been there; but he procraſtinates his Tryal, he 
makes application to the King, and gives him Aſ- 
ſurances from Time to Time of an ingenuous Dif 
covery ; but inſtead of that, when Goodman now 
is withdrawn, theſe Aſſurances have terminated 
in"this counterfeit Confeſſion that hath been laid 
before the Houſe, and is charged in the Bill. 

But, Sir, to ſupply this, we ſhall produce the 
Examination of Mr. Goodman; we ſhall prove to 
you not only the Evidence that hath been given 
upon this Indictment, upon which he hath been 
arraigned ; but alſo the Evidence which hath been 
given upon the Tryal of Cook, who was convided 
upon that Evidence, We ſhall go by theſe fur- 
ther Steps in the Caſe; and humbly offer it to the 
Conſideration of this Houſe, how far Sir John 


Fenwick will be affected in it. And that is this: 


Here hath been Goodman, and Captain Porter 2 
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ſtill his Ground; but they have tempted 
- — Guineas in Hand, and 300 more 
was to de remitted to him upon his firſt landing 
in France, with Aſſurance likewiſe of King James's 
pardon, and likewſſe 390 J. a Year; 100 f. a Year 
whereof was to be ſettled by Sir John Fenwick 3 
this Propoſition ſprung from one Clancy: It could 
not be expected that Sir John Fenwick ſhould ap- 
pear in his proper Perſon, but he did by his Lady, 
who was with Captain Porter, and gave him Aſſu- 
rance of all that was propoſed by Clancy, that 
That ſhould be performed, and a great deal 


more. = 
We ſhall further give this Account, That when 
Sir John Fenwick, was taken, there was a Letter 
handed to a third Perſon ; and it appears by That, 
that he thought himſelf at that Time not ſafe, 
unleſs they could corrupt the jury: For, ſays he, 
we muſt now get two or three ſtanch Perſons that 
will ſtarve the Reſt. Theſe Steps we ſhall pro- 
ceed upon, and begin with the Indictment, and 
call our Witneſſes to it. 
Mr. Serjeant Lovel. Mr. Speaker, I ſhall not re- 
at what hath been ſaid; becauſe I know what 
3th been materially ſaid, can't paſs the Obſerva- 
tion of this Houſe, The Method we deſire leave 
to proceed ia, is the Method you have preſcribed 
us; and that is, firſt to prove the Allegations of 
the Bill: And that we ſhall make appear to you 
by undoubted Proofs. That Sir John Fenwick does 
ſtand indicted for theſe Treaſons at the Seſſions at 
the Old Baily, the 28th of May, upon the Oaths 
of Porter and Goodman, that we ſhall prove by 
Records, and that is not capable of any Traverſe 
or Denial. We ſhall alſo prove, by Matter of Re- 
cord, That ſeveral who were concerned with 
Sir John Fenwick in this Conſpiracy have been tryed 
and attainted ; and then we ſhall call a living Wit- 
neſs to prove Sir John Fenwick, guilty of Treaſon in 
the higheſt Manner. Mr. Tanner, deliver in the 
Indictment of Sir John Fenwick. 


Which was delivered in, and read at the Table. 


Mr. Serjeant Lovel. The Bill does charge, That 
he ſtands Indicted upon the Oaths of theſe two, 
Captain Porter and Mr. Goodman: Beſides, I muſt 
beg leave to obſerve, that by the AR of Parlia- 
ment made laſt Seſſions, tis enacted, That no Per- 
ſon ſhall be indicted unleſs upon the Oaths of two 
Witneſſes; had not theſe Witneſſes been Sworn 
before the Grand Jury at that Time, this Bill could 
not have been found according to that Law, nor 
would Sir John Fenwick have pleaded : But he hath 
been artaigned, and pleaded ; ſo that we ſubmit 
it to this Houſe, that it does appear upon Record, 
That this Indictment was found upon the Oaths 
of two Witneſſes : Beſides that, two Witneſſes 
are ſubſcribed to the Bill. Now that other per- 
ſons have been indicted, and convicted upon the 
ſame Evidence, we ſhall prove, and that likewiſe 
by Records, 

Mr. Serjeant Gould. 1 thought when we came to 
give you an Account of the Abſence of Goodman, 
then to haye given you Account of this, aud other 
Matters. | 

Mr. Speaker. You will agree upon your Method, 
Gentlemen: Who do you call in the firſt Place? 

Mr. Serjeant Gould. Captain Porter, Sir. (Who 
eing preſent.) 9 
Mr. Serjeant Gould. I deſire, Mr. Speaker, that 
he - = an Account of what he knows con- 
Ol. V. , f 


Sir John Fenwick. 261 


cerning this Matter, as alſo of what is charged in 
the Indictment. N 

Mr. Speaker, Captain Porter, the Houſe requires 
you to give them an Account of your Knowledge 
of any Conſpiracy, by Sir John Fenwick, againſt 
the King and this Government ; and likewiſe of 
your Proceedings upon the Indictment againſt him 
for High Treaſon. 

Captain Porter, About the Middle of A was 
Twelve-months, there was two Conſultations, 
one at the King's Head in Leadenhall-ſtreet, and the 
other in Pall-mall; theſe two Conſultations were 
for the Conſidering of the-beſt Means to bring the 
late King James into England again : For it was 
ſaid, That King William being gone beyond Sea, 
he had left but few Forces, and therefore they 
thought they could not have a fitter Opportunity 
than that juncture; upon which, they pitched up- 
on Charnock to go into France, and make ſome Pro- 
poſals to the late King James, to borrow 10000 
Men of the French King, whereof there ſhould be 


8000 Foot, 1000 Horſe, and 1000 Dragoons ; 


and it was propoſed, when they came over, to meet 
them with 2000 Horſe. 

Mr. Speaker. Where was this ? 

Captain Porter. Our firſt Meeting was at the 
King's Head in Leadenhall-ſtreet ; after that, Mr. 
Charnock deſired another Meeting, and then we met 
at Mountjoy's in St. James's, and we all ſtood to 
what he had before reſolyed, That he ſhould go 
over to King Fames, and make this Propoſal; and 


that if he could get ſo many Men of the French - 


King, we would meet him with ſo many Horſe. 


Mr. Speaker. Sir, you ſay the firſt Meeting was | 
at the King's Head in Leadenhall. ſtreet, who was 


then preſent ? f . 

Captain Porter. There was my e 
my Lord Montgomery, Sir John al 2 
Friend, Sir William Perkins, Charnock, Mr. Cok, and 
my ſelf; we dined there, and after Dinner Mr. 
Goodman Came in to us. 

Mr Speaker. Did Sir John Fenwick, hear this Diſ- 
courle ? 

Captain Porter. Yes, Sir. 

q Mr. Speaker. Did Sir 7ohn Fenwick conſent to 
it? 

Captain Porter. He did abſolutely conſent to it. 
Sir John Friend did propoſe it; ſays he, Do not 
let us propoſe more than we can bring. 

Mr. Speaker, Then you ſay you had a ſecond 
Meeting. | 

Captain Porter. When we agreed upon this Bu- 
ſineſs in Leadenhall-ſtreet, Captain Charnock deſired 
another Meeting, to know if we continued in our 
Reſolution ; and the next Meeting was at Mrs. 
Mountjoy's, I think then my Lord Montgomery was 
not there, nor Mr. Goodman; but there was my 
Lord Aylesbury, Sir Fenwick, Sir Fohn Freind, 
Sir William Perkins, Mr. Charnock, and my ſelf. 
Mr. Speaker. How long after? | 

Captain Porter. About eight or ten Days, to the 
beſt of my remembrance. 

Mr. Speaker. What was ſaid at that Meeting? 

Captain Porter. The ſecond Meeting was to agree 
to the ſame Thing: We deſired Charnock to go as 
ſoon as poſſible to acquaint King James, that the 
ſooner he came that Year, the better. 

Mr. Speaker. Did Sir John Fenwick conſent and 
agree, at the ſecond — to his going into 
France to procure the Forces | 


Captain Porter, Les, Sir. 
Kk 12 Mr. Sea 
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Mr. Speaker. Will you give the Houſe an Ac- 


count of any Thing elſe you know, relating to 


this Matter? <= 00 
Captain Porter. That is all. 5 
Ms Seren Gould. Was you examined by the 
Grand jury, when the Bilf was preſented againſt 
Sir John Fenwick ? : 
Captain Porter. Yes, Sir. ; : 
Mr. Serj. Gould. What Evidence did you give 
to them? ; | 
Captain Porter. The very ſame give now. 
Mr. Speaker. Mr. Serj. Gould, what have you to 
ſay further to him ? | 
Mr. Serj. Lovel. We would ask, whether Mr. Cook 
was at the firſt Meeting? 6 
. © Capt. Porter. Ves, Sir, he was at both Meetings. 
Mr. Serj. Lovel. Was Mr. Goodman at the pre- 


ferring of the Bill of Indictment at the Ola 


Baily? : 

Captain Porter. I ſaw him 80 in to the Jury, 
and he told me it was for the ſame Thing. 

: Mr. Serj. Lovel. We have ſome of the Jury here, 
and we will call them to that. | ; 

Mr. Serj. Gould. Now, if it pleaſe you, Sir, we 
will ask him to the Matter concerning Clancy's 
tampering with him. ; | 

Mr. Sealer. Will you give the Houſe an Ac- 
count of that Matter ? 5 
Sir Tho. Powys. By your Favour, I hope you will 
give us leave to interpoſe in this Matter : For [ 
am ſure in the Caſe of Life, and in Caſe where 
there is a Law prepared to be made, ſubſequent 
to the Fact, to condemn any Man to Death, you 
will not only have good Evidence, but that which 
is legal Evidence. And I take it, that in Caſes 
of this Nature, of a ſubſequent Law, the Evi- 
dence ought to be much ſtronger, and much fairer 
than when a Man is to be tryed by a Law in Be- 
ing. If they ſhould offer that which was ſaid in 
the great Caſe of my Lord of Srrafford, (which At- 
tainder there hath been an Act of Parliament to 
reverſe) by a Gentleman that did then appear 


againſt my Lord of Strafford, That where the Houſe 


roceed in a legiſlative Way, there needs no Eyi- 
Ronde at all; but every Man may follow the Di- 
ctates of his own Thoughts and Conſcience. *Tis 
in Penſpworth's Collections, fol. 377. Yet, I hope, 
you will be of another 1 * and expe ſtron- 
ger Evidence, than if a Man was to be tryed by 
à Law in Being. Now that which is offered now, 
cannot be allowed in any Court of Juſtice : They 
were going about to ſhew, That my Lady Fenwick, 
the Wife of the Gentleman at the Bar, that ſhe 
had uſed ſome Means to take off Goodman's Evi- 
dence, and they would make uſe of that againſt 
her Husband. Now, what any Man's Wife ſays 
cannot be madeuſe of againſt him, as nothing that ſhe 
ſays, or does, can be made uſe of for him; and, by 
the ſame Rule of Juſtice, it cannot he made uſe of a- 
gainſt him: For otherwiſe the Rule would be une- 
qual, That ſhe might be a Witneſs againſt him, but 
not a Witneſs for bim; that ſeems fo unjuſt, that it 
will not be admitted in any Court whatſoever, 
Sir Barth. Shower, By your Votes the Ptiſoner is 
allowed Council, and the King s Serjeant is to pro- 
duce the Evidence againſt the Priſoner: That 
Phraſe of Evldence makes us believe, or at leaſt to 
hope, chat you will = us leæve to object to that 
which is not ſd; and in this I appeal to the Know- 
ledge of the Gentleman on the other Side,” who 
hath had a great deal of Experience of this Kind; 
and Jam ſure, in all his Obſeryations in the Old 
Bh, he can't ſay this was ever admitted in Caſe 
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of Treaſon, nay not in Felony, the Actions or 
Sayings of other Perſons; and| muſt confeſs ] won- 
der to hear him move it now. 

When attempted on behalf of a cloſe Priſoner 
that was not vifited by any Body, it was not aq. 
mitted that the Actions of a third Perſon at large, 
ſhould be admitted againſt him: There the Action; 
of a Wife cannot be Evidence for, nor againſt her 
Husband. Ir was never but in one Caſe, and that 
for Sodomy, allowed, and that was after two or 
three Witneſſes beſides had been produced, ang 
by the Opinions ever ſince, it hath been alloned 
not to be Law; and that for the Oeconomy, the 
Danger might follow in Cafes of Matrimony and 
Families. Now they both do concern the As of 
other Perſons, and not Sir John Fenwick, Beſides 
I have one Objection more, and that is, There js 
no ſuch Thing alledged in the Bill; and with Sub- 
miſſion, you have declared, That they ſhould pro. 
duce Evidence as to the Allegations in the Bill, and 
the Treaſons in the Indictment; but I can't find 
any Order that they ſhould produce Evidence con- 
cerning the carrying away of any Witneſs, and 
"tis not alledged, that Goodman is withdrawn by 
Sir Fehn Fenwick's Privity: As to Porter's being 
tampered with, there is no Colour of Suggeſtion ig 
the Bill; ſo that this neither being in the Bill, nor 
being Evidence at Law, we muſt be ſurprized ye. 
ry much by it, if you ſhould admit it. 

Mr. Speaker, You hear the Exception, What do 
you ſay to it? 

Mr. Serj. Gould. I think what theſe Gentlemen 
ſay, will receive a plain Anſwer. They have made 
an Objection without anſwering the ſubject Matter; 
it is an Allegation in the Bill, That Goodman hath 
withdrawn himſelf. Now the Uſe we make of this, 
is to let us in to give an Account of what Goodman 
hath Sworn, and to entitle us to read his Exami- 
nation: For, ſay we, he hath been tampering to 
ſtifle this Conſpiracy, to take off the King's Evi- 
dence. For no Body doubts of the execrable and 
wicked Conſpiracy ; and ' tis as plain here hath been 


two Witneſſes to prove it; and as plain that this 


Indi ment is found, according to the late AR of 
Parliament, upon the Evidence of Porter and Good. 
man. Now to ſhew this Conſpiracy is carrying 
on, we offer to prove the Tampering that hath 
been, to take off the King's Evidence, and to lay 
that before the Conſideration of this Houſe ; 6 
the Uſe we make of it, is only preparatory to let 
us in to tell you what Goodman hath Sworn, and 
in good Time we ſhall prodnce' to you an Indid- 
ment, where, upon his very Oath, and upon the 
ſame Evidence as we offer here, another of the 
Traytors hath been convicted ; and therefore we 
humbly offer it, Whether as this Caſe is, we ſhall 
not be admitted to prove this Tampering ? 

Mr. Serj. Lovel. Before we withdraw, I beg two 
Words as to what is objected on the other Side, 
for the learned Gentleman appeals to me; and | 
muſt appeal to the Knowledge of ſome Members 
that are learned in the Law, and to all, That 
even in criminal Caſes, Courts are. not bound 
up to poſitive Evidence, but that the Evl- 
dence of Circumſtances, and ſome Perſons to 
corroborate them, is admitted : And if it ſhould 
be ſo, that nothing but poſitive Evidence ſhould 
convict, we ſhould have very few Convictions at 
the Old Baily ; as to Clipping and Coining, where 
One is convicted by poſitive Evidence and dire 
Proof, Forty are convicted and attainted by Cir. 
cumſtances, as Materials found about them, 4 


putting off Counterfeit- money. Sir, I muſt ſub- 
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f Whether, as the Nature of this Caſe 
* House will not think fit to hear all Evi- 
deace that may concern this Matter, whether Cer- 
tain or Circumſtantial ; and the Wiſdom of this 
Houſe will diſtinguiſh afterwards, what they think 
is Material, and what is not. We do take this to 
be Part of the ſame Conſpiracy we do charge the 
Priſoner at the Bar with, that he might not come 
ro condign Puniſhment; and therefore we pray, 
that let the Proceedings of other Places be what 
they will, that you will hear the whole Matter in 
this Caſe, whether the Evidence be Poſitive or Cir- 
antial. | 
* Thomas Powys. I think they miſtake us when 
they give us ſuch an Anſwer ;; we doubt not but 
there is poſitive Evidence and circumſtantial, but 
we ſuppoſe this to be no Evidence at all: Mr. Re- 
corder tells us true, That circumſtantial Evidence 
is frequently made uſe of; but we ſay, That 
whatever my Lady Fenwick hath ſaid or done, is 
not to be admitted as Evidence againſt the Priſo- 
ner at the Bar; becauſe what ſhe hath ſaid by Way 
of Endeavour to draw off Goodman, is no Evidence 
at all to be offered againſt her Husband, and is not 
ſo much as circumſtantial Evidence. 

Sir Barthol. Shower. We do agree, If the Bill had 
been brought in againſt my Lady Fenwick, or againſt 
Clancy, this had been proper Evidence; and they 
did, and may deſerve Puniſhment for it them- 
ſelves : But this is no Evidence againſt Sir John 
Fenwick, that 1s here. 

Mr. Serj. Lovell. We think *tis properly before 
the Houſe, even by the Order of the Houſe it ſelf: 
For in the firſt Place, we are to ſpeak to the Mat- 
ters contained in the Bill. One Matter is, That 
Sir John Fenwick had been Tryed before now, but 
for Reaſons mentioned in the Bill ; and that he de- 
layed his Tryal, till ſuch Time as Goodman was 
withdrawn ; therefore what lies before us by the 
Direction of the Houſe, is, That till ſuch Time 
as Goodman was withdrawn, Sir John Fenwick did 
pretend to go on to make a Diſcovery, and after- 
wards put it off with what is charged in the Bill: 
But ſay they, What is done by my Lady Fenwick, 
is no Evidence againſt him. When all the Cir- 
cumſtances are laid before the Houſe, what Deal- 
ings there was with Captain Porter, and what was 
faid at that Time, and the Conſequence preſently 
after Goodman's. going away, I hope it is as much 
Evidence as the Caſe will bear. 

p Sir Richard Temple. Sir, Deſire they may with- 
raw, | 
| Accordingly they withdrew. 


Sir Richard Temple. 1 think it much concerns the 
Honour of the Houſe, when a Priſoner is at the 
Bar, that he ſhould be allowed the Right of an 
Engliſhman ;, what you do here, may be a Precedent 
in after Ages; you are told what is offered as Evi- 
dence here, is admitted in no Court, and the An- 
ſer that is made to it, is of no Force at all; they 
tell you there is no Allegations in your Bill, That 
Sir John Fenwick had any Hand in his withdrawing, 
nor nothing in the Indictment of it, and for that 
Reaſon the Evidence ſeems improper; and if it 
was, this would be no Evidence at all; for the 
Oaths of other Perſons is no Evidence againſt the 
Priſoner, to make him guilty of any Thing. 

Lord Cutts. I think *tis agreed already, That 
the Council for the Priſoner ſhould not meddle 
with the Authority and juriſdiction of this Houſe; 
for if we are to be ty'd up to all the Forms and 
Niceties obſerved in inferior Courts, then to what 
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End is the Priſoner brought here? I think Evi- 
dence ought to be admitted, that may clear every 


Man's Conſcience, that this Bill againſt Sir John 


Fenwick ought to paſs. | 

Mr. F. How. A Gentleman ſaid, We are not 
ty'd to the Forms of inferior Courts; but tho' we 
are not ty'd to the Forms of inferior Courts, we are 
ty'd to that which was theGround of them, and that 
is right Reaſon and true Senſe : They have alledg- 
ed that he was Indicted, no Body doubts it. That 
Goodman is withdrawn, no Body doubts it : But 
what is that to Sir John Fenwick ? It might be with 
a Deſign for Good or Evil to Sir Job» Feawick, My 
Lord Jefferies ſaid, at my Lord Delamare's Tryal 
(as I am informed) That one Witneſs, with good 
Circumſtances, was enough to convict a Man of 
High Treaſon. And J am told, it was told him 
then, that if they ever met him in the Houſe of 
Lords, he ſhould anſwer it with his Head. I de- 
fire you would ask Captain Porter, when he comes 
in, Whether this was diſcourſed before Dinner, 
at Dinner, or after Dinner? And whether he 
knows that Goodman heard this or no? 

Mr. Chancel. of the Exchequer. There ſeems a 
particular Shyneſs to know the Truth of this Mat- 
ter; I mean in the Council t'other Day: The 
Gentleman ſays, That Goodman might be with- 
drawn to the Prejudice of Sir John Fenwick, as well 
as for his Good; I deſire you will not let the Go- 
vernment be ſo Stigmatized. You have given 
leave to the Council to examin to any Thing that 
may be added to the Bill ; for upon a Commitment. 
| can move you to put any Thing that ſhall be 
thought reaſonable, | 

Sir Thomas Dyke. It may be a reaſonable Thing 
to enquire why Goodman is withdrawn ? But the 
Queſtion is, Whether this be a proper Time? The 
Houſe is not ty'd to the common Forms, but they 
are ty'd to the common Rules of Equity : And 
the Queſtion is, Whether the Houſe will permit 
any Perſon to ſuffer by the Ads of another? 

Mr. Soll. Gen. It is diſcretionary, whether you 
will determine that this is Evidence now, or after 
you have heard it. I can't tell at whoſe Tryal it 
has, but 1 won't enter upon the Legality of the 
Thing : *Tis one Thing when a Man is to be Tryed 
by a Jury, and another Thing when he is to be 
Tryed before Judges. A Jury may be ſo ſway'd 
and poſſeſſed by it, that it may not be fit for them 
to hear it : But look into the Court of Chancery ; 
and there, Depoſitions, if one Side ſay, they are 
Evidence, and the other Side ſay, they are not, 
are every Day admitted; and the Rule is, That it 
is ſooner diſpatched by hearing of it, than not. 
You do not ſit here as a Jury, but as Judges ; and 
will conſider how far the Actions of a Wife ſhall 
concern her Husband ; you will do the Priſoner 
— and your ſelves Right, if you will hear 
them. 

Sir Francis Winnington. The Queſtion is, Whether 
the King's Council = | 

Mr. Speaker. Let me ſet you Right; they are not 
here as King's Council. 

Sir Francis Winnington. Very well : But in this 
Houſe you are the Judges and Jury too. The Evi- 
dence that is opened, is to induce you to believe 
that he is guilty, and the Gentleman that ſpake 
laſt, will not allow it to be a legal Evidence. 
Then the Queſtion is, Whether, you being Judges 
of the Fact, as well as of the Law, ſnould be afraid 
to be induced to believe a Fact, by that which is 
not legal Evidence? Suppoſe my Lady Fenwick had 
had the Deſign, and had told her Husband what 
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ſhe intended to do, and he ſhould have ſaid, he 
ſcorn'd it : This is poſſible, if you go to ſuppoling 3 
and that he might apprehend it would do him a 
Miſchief. Now it can be to no purpoſe to hear 
this Evidence, unleſs it be to ſatisfy the Houſe, 
in order to attaint the Priſoner. No, but ſay they, 
Let us hear, and we will judge afterwards: Why 
ſo ? It can't affect the Priſoner: And if any Per- 
ſon hereafter have a Mind to have my Lady Fen- 
wick puniſhed, they may examin it. 

Mr. Sloane. The 1 that ſpake laſt, hath 


made one Suppoſal; let me make another. He 


ſuppoſes, That it may appear by the Evidence, up- 


on the Examination of Witneſſes, that what my 


Lady Fenwict or Clancy did, was contrary to the 


Diregion of Sir John Fenwick: If the Evidence 


happen to be ſo, tis nothing. But we may ſup- 
poſe again: Suppoſe it happens, that it appears by 
the Evidence, that it was for the Benefit of Sir John 
Fenwick, to the greateſt Degree, to get away one 
of the Witneſſes, & Cui bono, is the ſtrongeſt Pre- 
ſumption to me. I do allow, in Weſtminſter Hall, 
that a Woman ſhall not be a Witneſs for or againſt 
her Husband; but if ſhe be directed by her Hus- 
band, Qui facit per alium, facit per ſe; you do not 
alledge all the Evidence in the Indictment, that 
runs in general; if the Evidence differs as to Time 
and Place, ye may find him guilty of the Indict- 
ment. 

Lord Norryes. Becauſe 1 would not willingly go 


upon Suppoſitions, | deſire the Clerk may read the 


Queſtion that you have paſled the laſt Day, to ex- 
amining Evidence. 


Which was accordingly read. 


Now I deſire to know, Whether this be Trea- 
ſoa within the Inditmeat, or any of the Allega- 
tions of the Bill; otherwiſe | think you have tied 


your ſelves up by that Rule. 


Mr Pelham. I did expect the Gentleman that 
ſpake lately, would have cleared the Matter. He 
gave you a Diſtinction between the Proceedings 
of Weſtminſter Hall and the Court of Chancery, 1 
am ignorant of both. I deſire to know, whether 
we are to go here by the Proceedings of Weſt- 


minſter Hall, or the Court of Chancery ? If we are 


not tyed by theſe Rules, we may let our ſelves 


into any Evidence that will induce us to believe 


him guilty or not guilty. If we are tyed to 
thoſe Rules that are obſerved in all Courts of 
er. where Tryals of Treaſon are had, this can 

e of no Validity: Sol deſire to know, whether we 
are to go according to the Proceedings of thoſe 
Courts, or whether we may proceed as the Court 


of Chancery? 


Sir Tho. Littleton. The honourable Member that 
ſpake laſt, deſires to know, Whether we are bound 
by the Rules in Weſtminſter Hall, in their Pro- 
ceedings or not? I believe it would have been to 
very little Purpoſe to have thought of this Bill, 
if thoſe Courts could have convicted him. | be- 
lieve if the Council had tyed you to the Proceed- 


ings of Weſtminſter Hall, and therefore that you 


could not haye proceeded on this Bill, yon would 
have taken Notice of them, and reprimanded them 
for ſaying ſo. I know not what to ſay to the Pro- 
ceedings of Chancery in this Caſe; but 1 ſuppoſe 
upon this Tryal, you -will inform your ſelves by 
the beſt Methods you can; and every Man, ac- 
cording to his Judgment, be for, or againſt the Bill. 
If upon what I hear, Iam of Opinion, he is notori- 


- . cully guilty, I ſhall freely paſs the Bill. If 1 do 
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ſo much as doubt that he is guilty, according th 
the old Rule, Quod dubitas ne feceris, J ſhall not 
be for it; and in Order to this, I am for hearjy 

every body that comes before us. It is ſaid, that 
poſſibly Goodman is withdrawn to Sir John Fennich's 
Prejudice: I would be glad to hear that; if ſo 
[ ſhall have the worſe Opinion of the Bill. They 


ſay, *tis not alledged in the Bill, concerning Cap. 


tain Porter's being tampered with; but tis al. 
ledged, That Goodman is withdrawn, and that 'tis 
not alledged, that Sir John Fenwick was privy to it; 
but it may weigh to Gentlemens Judgments, how 
he comes to be withdrawn. They that tamper with 
one Witneſs, may be thought like to tamper 
with another. They tell you, That the Evidence 
of a Man's Wife will not weigh againſt her Huſ. 
band. It may be ſo in Point of Law; but if yon 
think your ſelves bound up to the ſtrict Rules of 
Law, diſpoſe of your Bill preſently. 

Sir Will. Coryton, You have been pleaſed to giye 
Leave to the King's Council to prove Matters a. 
gainſt Sir John Fenwick: You have heard Captain 
Porter upon the Fact. If they had opened the 
Matters, that Sir John Fenwick was inſtrumental 
to convey Goodman away, I ſhould have been wil. 
ling to have heard it: But they opened it, That 
my Lady Fenwick was inſtrumental in Conveying 
away Goodman: And this ought in no fort to be 
admitted. An honourable Gentleman of the 
Long Robe, made a Difference in the Proceed- 
ings between the Court of Chancery, and the 
Courts of Weſtminfter Hall: But I would fain 
know, if a Fact was ſtated, Whether my Lord 
Keeper could determine the Matter before a Com- 
miſſion went to prove it. Tis true, we are not 
tyed to the Forms of Law, but we are tyed to 
the Forms of Juſtice. I know no Caſe where a 
Wife is admitted to be a Wirneſs for or againſt 
her Husband. In Brown's Caſe indeed, who took 
a Woman away, and forced her to marry him; 
the Queſtion was, Whether ſhe ſhould be admit- 
ted? And in that Caſe ſhe was admitted as a Wit- 
neſs, becauſe the Neceſſity of the Thing required 
itz and there was no other Way to prove, whe- 
ther he had her Conſent or not. Another Caſe 
there was of my Lord Caſtlehaven, where from the 
Nature of the Thing, it was admitted; for it was 
impoſſible there ſhould be any other Proof of it. 
But if my Lady Fenwick be guilty of this Matter, 
it muſt only by Way of Inference affect Sir John 
Fenwick, They tell you, they inſiſt upon it as an 
Indictment; then it comes to be a Matter of Con- 
—_— and therefore ſince the Matter hath been 
fully ſtated to the Houſe, as to what they would 
prove: I think we may now give our Judgment 
upon it. 

Mr Boſcawen. You are here in your Lepiflative 
Power, and are no more tyed to the Rules of 
Law in Examining of Witneſſes, than you are 
in giving of Judgment; for you can give thoſe pu- 
niſhments that never are given in Weſtminſter Hall. 
I am of Opinion, that my Lady Fenwick cannot 


be examined for or againſt her Husband ; but if 


he ſend her to ſolicite for him, it ſhall have ſome 
Weight with me. Thoſe that don't believe it 
from what he ſays, may give their Judgment ac- 


cordingly : I deſire to know of this Gentleman, if 


I don't believe it, whether I can give Judgment 2. 
gainſt him? I believe a Man's Conſcience ought 
to go with his Judgment. 

Mr Speaker. I will read the Queſtion. That Cap 
tain Porter be examined to the Attempt of taking 
off his Teſtimony as to the late Conſpiracy. 1 
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eftion being pit, it paſſed in the 
ys erte. l. 


Mr Harley. 1 ſuppoſe you will let the Council 
am Sides, — firſt done with their Que- 
ſtions; and then there will be ſome Queſtions 
propoſed to you. | 

Mr J. Howe. They tell you how that Sir John 
Fenwick was Indiaed, and that Goodman 15 with- 
drawn; but there is one Thing the Council of 
both Sides ſlip over, and that is, Sir John Fenwick 
hath given in falſe Informations; it looks as if 
they were agreed on both Sides in that Matter : 
1 deſire the King's Council may be asked, Whe- 
ther they have any Evidence of that Matter ? 

Col. Cram ford. Since J am mentioned in that 


** Ruſſel. 1 believe though that Gentleman 
was afraid that Matter would have been paſſed 
over, yet that the Gentlemen of this Houſe that 
are therein named will take Care, for their own 
Vindication, That that Matter ſhould not be ſlip- 
ped over; I ſuppoſe the proper Time for that is, 
when the Evidence is over : I aſſure you, if no 
Body elſe will, I will. | 


Then Sir John Fenwick, and the Council of both 
Sides, and Captain Porter, were brought in. 


Mr Speaker. Sir Tho, Powys, The Honſe hath 
conſidered of your Exception to the Teſtimony 
of Captain Porter, as to the Point he was to be 
examined to, and they are agreed, That *tis fit 
that all the Evidence ſhould be laid before them, 
and they can judge afterwards, whether it be ma- 
terial or fit to be allowed, or not. Therefore, 
Captain Porter, pray do you give the Houſe an 
Account at large of what Attempts have been 
made upon you, at any Time, to draw you off 
from your Teſtimony, with Reſpe& to the late 
Conſpiracy. 

Capt. Porter, I had a Meeting with one Clancy, 
firſt in Mitre Court, at 
and afterwards at the King's: Head Tavern 

by the Play-houſe: At thoſe 
Meetings he propoſed to give me 300 Guineas to 
bear my Charges to France, and to ſend me a 
Bill for 300 more; and likewiſe that I ſhould be 
allowed 3001. a Year..— 

Mr Neale. How long had you been acquainted 
before ? 

Capt. Porter. Several Years. 

Mr Speaker. Did he tell you who he came from ? 

Capt. Porter. He ſaid, he had been with 
Fenwick, who deſired him to make this Propoſal 
to me, 

0 *. Speaker. How often had you Meetings with 

im? 

Capt. Porter. About ſeven or eight Times. 

Mr Speaker. What SatisfaQion did he give you, 
that Ty Johm Fenwick would perform the Agree- 
ment! ; 

_ Capt. Porter. He told me, my Lady Fenwick, 
and my Lady Montgomery, ſhould meet and con- 
firm every Thing that Night. The Day before 1 
was to go, I met with my Lady Fenwick, who told 


me, my Lady Montgomery could not come, becauſe ' 


one of her Children was fallen ſick. 
Mr Speaker. What Satisfaction did ſhe give you, 


that Sir John Fenwick would perform what Clancy 
had propoſed ? 


Capt, Porter, She ſaid, what Clancy had propo- 


| kd ſhould certainly be made good, 


Sir John Fenwick. 


255 

Mr Serj. Could. Did you receive any Thing in 
Part, in Purſuance of this Agreemeat ? 

Capt. Porter. I received 300 Guineas of Clancy, 
and he promiſed to me a Bill of 300 more, which 
was depoſited by — Fenwick in his Hands, to be 
ſent after me into France. 

Mr Serj. Gold. Pray what Letter was that he 
brought you ? 

Capt. Porter. He brought me a Letter, and ſaid, 
It was writ by Sir John Fenwick to King James ou 
my Behalf. | 

Mr Speaker. Did he deliver that to you ? | 

Capt. Porter. No; he delivered it to the Gen- 
tleman that was to go with me, one Captain Do- 
nelagh. | | 

Mr Speaker. Why did you not take that Letter 
into your own Hands? 

Capt. Porter. I had it, and read it, before it was 
ſeal'd up. 

Mr Serj. Gould. Do you remember the Con- 
tents of it? 6 

Capt. Porter. As much as I remember was, He 
deſired his Majeſty, by Reaſon that my going away 
was to fave my Lord Aylesbury, and my Lord 
Montgomery, &c. to pardon what I had done. 

Mr Serj. Lovel. Who ſubſcribed it? 

Capt. Porter. It was not Sir John Fenwick's Name, 
but they told me, King James would know who 
it came from. 

Mr Serj. Lovel. How did you proceed after the 
Meeting with my Lady Fenwick ? 

Capt. Porter. The next Night after that he had 
paid me my Money, and ſhewed me the Bill, and 
I was to go away the next Day after; They ſaid, 
the Boat was provided. 

Mr Serj. Lovel. Can you tell whether the Boat 
was provided ? 

_ Porter. They were taken up preſently 
arter. 

Mr Serj. Gould. We will now produce a Record 
to confirm the Evidence that he hath given you: 
This Perſon hath been convicted for this Tam- 


pering. 


Accordingly the Record for Clancy's Conviltion 
was produced. 


Sir Tho. Powys. I deſire to know, Whether they 
offer this as Evidence againſt Sir John Fenwick ? 

Mr Speaker. They offer to prove, That this very 
Perſon hath been tampered with, to take off his 
Teſtimony; and they leave it then to the Houſe 
to judge, who is molt likely to be guilty of Good- 
man's Withdrawing. They begin to ſhew you, 
there hath been an Attempt to take off this Per- 
ſon's Teſtimony ; you have heard the Perſon him- 
ſelf to it already : So now they offer to read the 


Conviction of Clancy to this Matter. 


The Record of Clancy's Convittion was read. 


Mr Serj. Lovel. We will prove the like Solicita- 
tion hath been made by Mr Dighton, who is the 
Sollicitor for the Priſoner at the Bar. 

Mr Speaker. What is your Witneſs's Name ? 

Mr Serj. Lovel. Thomas Roe. If you pleaſe, Sir, 
to ask him, what Endeavours have been uſed by 
Mr Dighton, to make Uſe of him, that Goodman 
might withdraw himſelf. 

Mr Speaker. Mr Roe, You are required to give 
this Houſe an Account of what hath paſſed between 
Mr Dighton and you, in Order to take off the 
Teſtimony of Mr Goodman. 

| Mr. Roe. 
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Ir Roe. About the Middle of September laſt, 1 
had Occaſion to go to Mr Dighton, to enquire, 
Whether the Commiſſioners of the Land Tax in 
Surrey, fate ; for I knew he was concerned in ſome 
Affairs for that County: He told me, He did not 
poſitively know, but would ſpeedily enquire. | At 
the ſame Time, he took Occaſion to tell me, He 
| knew it was in my Power to do Sir John Fenwick 
Service. I asked him, What he meant by it ? Says 
he, I know you know Goodman well, and it will be 
the better for you, if you will tell me: asked 
him, What he meant by that Way of Talking? 
He deſired I would meet him ſome other Time, 
and 1 ſhould know further of his Mind ; accord- 
ingly i did meet Mr Dighton : Says he, You know 
Goodman well, and if you can ſay any Thing that 
can diſcredit Goodman's Teſtimony, you ſhall have 
100 l. a Year ſettled upon you for your Life, Says 
I, Sir, I do know him well: Says he, Did you ne- 
ver hear him talk of Poyſoning the Duke of . 
and Robbing on the High-way, and that he is con- 
cerned with Clippers: Says I, I have heard him 
talk of thoſe Matters ſeveral Times, but you can't 
think I will be a Witneſs, and expoſe my ſelf, 
and diſparage People, till I know for what. Says 
he, For that you ſhall be ſatisfied ; you ſhall have 
1001. a Year ſettled upon you, provided you can 
diſcredit Goodman's Teſtimony, that Sir John Fen- 
wick may come off, and it will be done by a 
Friend of yours. 

We accordingly agreed to meet the next Day 
at a Coffce-Houſe in the City, and appointed a 
Friend to be there, but Mr Dighton did not meet 
at the Time ; and the Reaſon he told me, was, be- 
cauſe Sir John Fenwick was that Day to be arraign- 
ed. As ſoon as Mr Dighton had made this Propo- 
ſal, I told Mr Geodman of it, and he adviſed me to 
go on with him, and ſee if I could get any Offer 
under his Hand: 1 told him, he had appointed to 
meet me in the City, and a Friend to be there to 
hear me: I went, and told Mr Dighton, but Mr 
Goodman would not be ſatisfied with that, but ſaid 
I muſt go to the Arch-Biſhop and tell him what 

paſſed; fo 1 did go and tell the Arch-Biſhop what 
I have told you now. 

Mr Speaker. Had you any Meeting after that ? 

Mr Roe. Yes, on the 19th of September, and then 
he made great Aſſeverations, that what he ſaid 
ſhould be performed; and that I ſhould not only 
oblige Sir Fohn Fenwick, but my Lord Montgomery; 
and that Goodman was a loſt Man by being become 
a Common Evidence; and that it would not be 
in his Power to oblige any Man, my Lady Dutch- 
_ eſs having diſcharged him of his Employ, and he 
would not be in a Condition to do further for me; 
and ſays he, whatever you would have gotten by 
ſerving my Lady Dutcheſs in her Concerns, ſhall 
be made up over and above this 100 J. a Year that 
{ have promiſed. | 
Mur Serj. Gould. I deſire he may be asked, Whe- 

ther Goodman did not acquaint him, that a Siſter 
of Sir John Fenwick's had been with him, and up- 
on what Occaſion? 

Mr Roe. About the Time of the Preferring of 
the Bill againſt Sir John Fenwick, 1 ſaw Goodman at 
Hicks's Hall; and a little after, he told me, that 
a Siſter of Sir John Fenwick's had come to him, 
and made ſome Propoſals to him, and I acquaint- 
ed the Duke of Shrewsbury's Deputy, Mr Vernon, 
With it. 

Mr Speaker. Did you purſue this Diſcourſe with 
Mr Du, ſo as to come to any poſitive Agree- 
ment; | ; 
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8 Wil. 3 
Mr Roe. No otherwiſe than what I told you, my 


Deſign was to have Mr Dighton to have given it 
me in Writing, or elſe for him to have ſaid it he. 


fore ſome other Man; but I don't know 40 
Thing whereby I could have diſcredited Mr Cad 
man, if he would have done it. : 

Mr Serj. Gould. You obſerve, Sir, that one of the 
Witneſſes whoſe Name is ſubſcribed to the Bill of 
lndictment, is withdrawn: Now to give yon an 
Account that he is withdrawn, I deſire the Kin 8 
Proclamation may be read. 5 

Members. No, no. 

Mr Serj. Lovel. We have Mr Goodman's Exami. 
nation under the Hand of Mr Vernon; we pra 
it may be read. | , 

Sir Tho. Powys. Mr Speaker, I deſire to be ſpa- 
red a Word to this Matter: I take this to be; 
great Point, not only as it concerns the Life of 
this Perſon, but as it may be a Matter of Exam. 
ple in all Times hereafter; that which they would 


offer, is ſomething that Mr Goodman hath ſworn 


when he was examined by Mr Vernon; Sir John Fey. 
wick not being preſent or privy, and no Opporty. 
nity given to croſs-examine the Perſon; and! 
conceive, that cannot be offered as Evidence; for 
if that ſhould be allowed for Evidence; then what 
is ſworn behind a Man's Back, in any Caſe what. 
ſoever, may as well be produced as Evidence a. 
gainſt him; and they know, that in a Caſe of the 
Value of Five Shilliogs, no Depoſitions or Ex. 
minations of any Man can be made Uſe of; and! 
am ſure they will not ſay, that the Depoſitions ta- 
ken between other Perſons, where a Man is not 2 
Party, can be made Uſe of as Evidence againſt 
him ; and if not admitted where Property is con- 
cerned in the loweſt Degree, I hope you will ne- 
ver admit it 1n this great Place, from whence in- 

ferior Courts (as to Juſtice) take their Meaſures. 
Sir Bartholomew Shower. Mr Speaker, I deſire you 
would ſpare mea Word of the ſame Side. I humb. 
ly oppoſe the Reading of this Examination, as 
not agreeable to the Rules of Practice and Evi. 
dence, and that which is wholly new; and this in 
civil Cauſes can't poſſibly be done: No Depoſition 
of a Perſon can be read, though beyond Sea, un- 
leſs in Caſes where the Party it is to be read 
againſt, was privy to the Examination, and 
might have Croſs-examined him, or examined to 
his Credit, if he thought fit; it was never pre- 
tended, Depoſitions could be read upon other Cir- 
cumſtances. But in criminal Caſes, 1 appea! to 
the Gentlemen on the other Side, who know the 
Proceedings in the Old Baily very well, it was ne. 
ver admitted: Nay, in an Appeal of Murder, if De. 
poſitions be taken before the Corcner, and there 
be an Examination of Witneſſes upon the Indid- 
ment, though the Appeal be for the ſame Fad, 
and in order to bring the Perſon to the ſame Pu- 
niſhment; yet, in that Caſe, thoſe Depoſitions 
can't be read, becauſe tis another Suit: But it was 
never attempted in any Court of Juſtice, that the 
Examination of Witneſſes behind a Man's Back, 
could be read in any Place whatſoever. Our Law 
requires Perſons to appear, and give their Teſti 
mony viva voce; and we ſee that their Teſtimony 
appears credible, or not, by their very Counte- 
nances, and the Manner of their Delivery; and 
their Falſity may ſometimes be diſcovered by Que- 
ſtions that the Party may ask them, and by en- 
mining them to particular Circumſtances, which 
may lay open the Falſity of a well-lay'd Scheme; 
which otherwiſe, as he himſelf had put it together, 
might have looked well at firſt ; and this we are 
| depri. 
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Jeprived of, if this Examination ſhould be admit- 
wr _ the Practice of other Courts does 
not oblige this Houſe, yet we know you will con- 
der the Rules of Juſtice ; tis but Juſtice in cri- 
minal Caſes, eſpecially as our Conſtitution is, that 
the Perſon ſhall ſee his Accuſer. A Man may ſwear 
to a Depolition reduced into Writing, whoſe Con- 
ſcience perhaps would not let him publickly ac- 
cuſe the Priſoner, Face to Face: Experience 
hath ſhewed it often, that ſeveral that will 
calumniate another privately, will not juſtify the 
ſame in open Court of Juſtice. What Goodman is, 
tis not proper for us at preſent to give an Ac- 
count of, but we oppoſe it at preſent, for that we 
were not preſent, nor privy, nor could have Croſs- 
examined him; *cis only an Information before a 
private Juſtice 3 for if not ſo, we know not what 
Authority he had to examin him ; and then if ſo, 
Mr. Recorder knows, that in the Old Baily, if 
Goodman had died, it had not been Evidence: In 
caſe he had been ſick, or withdrawn without our 
privity, they could not have read it: Nay, if he 
were withdrawn by our privity, it could not be 
read : Tis true, the Inticing him to withdraw, had 
been puniſhable in another Man, but could not 
have been read to have convicted the Party; and 
ſince this Examination could never have been read 
there; and if it muſt be unjuſt, and hath not been 
practiſed, hope you will not do it now, 

Mr. Speaker. Mr. Serjeant Gould, what do you 
ſay to it? 


Mr. Serj. Gould. ] obſerve this Gentleman's Ob- 


jection, why this Examination ſhould not be read; 
and under Favour, we think weare regular, as this 
Caſe is, to have his Depoſition read. Tis true, as 
long as the Witneſſes can be produced in all 
Courts, and Practice of the Law, you ſhall not 
read his Examination, or what is taken before a 
Juſtice of Peace: But that is not our Caſe: It 1s 
now fully proved before you, that he is with- 


drawn; and it is fully before you, that he hath 


given Evidence for the King, and hath been ex- 
amined ; and this is an extraordinary Caſe, and 


that is the Reaſon we are in Parliament : He hath 


Sworn this Matter, and before a proper Officer ; 
Why then ſhall not his Evidence be read and al- 
lowed, when he is wilfully withdrawn, and we ſay, 
by the Contrivance of the Priſoner at the Bar ? 
And the Thing ſpeaks it ſelf. Now, with Sub- 


miſſion, [ take it to be every Day's Practice, that 


where an Evidence is dead, his Depoſition ſhall be 
read. It appears to you, that there was to have 
been a Tryal, but the Witneſs is withdrawn; and 
it appears plainly, that he hath been tampering : 
The Evidence, is full, in the Caſe as to Porter; 
and we have produced a Record of Conviction, 
that does confirm it: Now this is ſuch a Practice, 
we come into Parliament to have it remedied ; for 
otherwiſe Men ſhall commit Treaſon, and by their 
Contrivance and Art, the Witneſſes ſhall be drawn 
away, and the Priſoner ſnall not be brought to 
condign Puniſhment. Here is the Record in which 
he gave Evidence, and he is withdrawn; and 
theretore I hope, in this Caſe, we ſhall be admit- 
ted to read his Depoſition ; for I deny what the 
Gentleman ſays, to be Practice; and Mr. Recor- 
der can give you a better Account, who knows 
more of the Practice of it, That if a Witneſs is 
dead, they may read his Depoſitions. We are 
here before you' in Parliament, and by the ſame 
Reaſons that others have been tampered with, this 
Vol. IV. 
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Witneſs may be preſumed to be tampered with ; 
and therefore we are in your Judgment, Whe- 
_ in this Caſe his Depoſitions ſhall not be 
read, 

Mr. S. Lovel. Tis objected, on the other Side, 
That this Evidence ought not to be offered ; and 
for what Reaſon ? Becauſe, ſay they, a Jury ought 
to go Secundum allegata & probata; and what is 
not ſtrictly Evidence by Law, you are not to take 
notice of; but in Criminal Caſes (which is this 
Caſe) where Perſons do ſtand upon their Lives, 
accuſed for Crimes, if it appears to the Court, 
that the Priſoner hath by fraudulent and indirect 
Means, procured a Perſon that hath given Infor- 
mation againſt him to a proper Magiſtrate, to 
withdraw himſelf; ſo that he can't give Evidence 
as regularly they uſed to do; in that Caſe his In- 
formation hath been read. Which, I ſuppoſe, 
with humble Submiſſion, is this Caſe ; but | op: 
1 we are not here tied up to formal Evidence; 

ut *tis our Duty, ſince the Houſe hath Command- 
ed, to lay the whole Fact before you, and you 
are Judges what is Material, and what is not Ma- 
terial. 

Sir Thomas Powys. *Pleaſe, Sir, to ſpare me a 
little; for ſure this is no ſmall Matter. I did 
expect that they, if they intended to have ſupport- 
cd this Evidence, would have mentioned ſome 
Author, ſome Caſe, or ſome Precedent where 
this has been before: _—— But he makes ſuch a 
Diſtinction, 1 am mightily ſurpriſed at; for Mr. 
RecorJer cites no one Inſtance, that ever he ſaw 
ſuch a Thing in his Life; nor cites one Book that 
hath ſuch Authority ; but he gives you a Diſtin- 
Aion, whether it be of his Side or ours, I muſt 
ſubmit to you; for he ſeems to agrce, that in 
Caſes of Property, ſuch Evidence is not allowed ; 
but in Caſes of Life, in which we ought to be 
more tender, he ſays, *tis to be allowed. Sure, 
if it be not Evidence where Five Shillings only 
may be at Stake, I ſubmit to you, whether it 
ought to be admitted in the Caſe of Life ? For my 
Pat, I know nothing of it, if it be a Rule; bur 
I always thought the Evidence ought to be more 
Clear and Full in the Caſe of Life, than in the Caſe 
of Property; but Mr. Recorder turns it upon us, 
and ſays, though it is not Evidence in Caſe 
where Property is concerned, yet 'tis Evidence 
in Caſe of Life: But I deſire he will ſhew any 
one Lawyer in England, that ever ſaid it bur 
himſelf. | 

Sir Bartholomew Shower. I anſwer to what Mr. 
Serjeant Gould ſays, That this is an extraordina- 
ry Caſe, I will not pretend to ſay any thing, you 
are the proper Judges of that; we now oppoſe 
it in reſpect of the Rules of Juſtice. As to Mr. 
Recorder's Diſtinction between Civil and Criminal 
Cauſes; he hath admitted, that in Civil Cauſes 
it would not be allowed; and J hope you will be 
of Opinion, that it ought not to be admitted in 
Criminal. The Jury muſt go Secundum allegata & 
probata, I deſire to know what other Rules a Jury 
hath in Criminal Caſes? But they ſay, that a Jury- 
man hath not as much upon his Oath ia tryin 


a Priſoner for his Life, as in trying an ARion of 


Treſpaſs? Is not the Oath, Tou ſhall well and truly 
Try, &C. according to the Evidence you have heard ? 


Now, I would know whether the Form of the 


Oath, which the Wiſdom of our Anceſtors hath 
thought fit to uſe for 1000 Years paſt, does not 
direct what ſhall be Evidence? Evidence of Prima 
Facie muſt be Evidence of living Perſons: I am 


L] ſpeal. ing 


heard any Gentleman o 
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ſpeaking for the Life of a Man, and for main- 


taining the Rules of Law, which I hope ſhall con- 
tinue for ever: And that is, that the Examina- 
tion of a Perſon that is abſent, ſhall not be read 
to ſupply his Teſtimony. What you ſhall think fit 
to do here, we muſt ſubmit to; but that tis al- 
lowed below, we muſt deny. ö 

Mr. Recorder. Sir, I do, with humble Sub- 
miſſion, ſtand to what I ſaid: As to the Definiti- 
on of Allegata & probata, in matter of Property, 
we agree with them; but as to Allegata & probata, 
in Matters Criminal, we muſt differ with them: 
1 did ſay it before, and do ſay it again, with 
Submiſſion, That in many Caſes Criminal, there 
need no poſitive Evidence at all: and yet the ju- 
ry according to Allegata & probata, in that Caſe, 
may convict a Criminal. And I do ſay, with Sub- 
miſſion, that where there is no poſitive Proof at 
all, yet in that Caſe, many Criminals are, and till 
will be convicted. I did inſtance before in the Caſe 
of Clipping and Coining, which are Matters ſo 
ſecretly practiſed, as 'tis very rare, there can be 
any poſitive Witneſs to prove the Fat : What 
is then the Method? Why we go by Circum- 
ſtances, by Information of other Perſons, by 
Tools, and other Inſtruments that are found; 
and though no Body ever ſee them do the 
Thing, yet they are convicted. We do not 
offer this Evidence to be as concluding Eyvi- 
dence, as if Goodman.was here; but a Corrobo- 
rating Evidence of what Captain Porter hath 
faid. If itdid wholly depend upon this Evidence, 
it may be it might have no great Weight; but 
fince there is other Evidence Viva Voce, · and ſinCe 
you have been pleaſed to order us to lay before 
you all the Evidence, we humbly offer it to you, 
and pray it may be read. 

Mr. Manley. I humbly pray they may with- 
draw, 

Mr. Speaker. If you pleaſe to withdraw ; but firſt 


I am required to ask, if on both Sides you inſiſt 


upon this Point ? 

And the Council for both Sides declared, they 
inſiſted on It. 

And then withdrew. 

Mr Manley. I ſhould not have preſumed to have 
given you this trouble of their withdrawing, but 
that a Thing is inſiſted on by the Council for the 
Bill, which I think is of the greateſt Conſequence 
to all the Freemen of England; *tis true, the 
Rules of Weſtminſter- Hall are not binding to the 
Legiſlative Power; but I would not have the Le- 
giſlative Power to be governed by the private Senſe 
of any Man whatſoever ; but by thoſe Rules that are 
the Rules of Juſtice and common Equity. God for- 
bid that we ſhould, upon Suppoſitions, ſuppoſe our 
ſelves out of all the _ of the Law. I never 

the Long Robe, before the 
Learned Serjeant at the Bar, aſſert, that an Ex- 
amination before a 2 of the Peace, could be 
read againſt a Man for his Life. Tis known to 
all that have looked into the AB C. of the Law, 


that it was never practis d. Tis, true, in Equi- 
ty, De poſitions may be read, becauſe they are ta- 


ken by the Conſent of all Parties; and 'tis as well 
a Depoſition of one Side, as of the other, and 
the Witneſſes may be croſs examined, But that 
is nothing to this Purpoſe. 

Mr. Sloane. I believe I may fave you a great deal 
of trouble in this Matter ; for thoſe Gentlemen 
from the Bar that made Objections ſpake without 
Book, but 1 ſfeake by Book; (having my Lord 


Chief Juſtice Hales Pleas of the Crown in hiz 
Haud.) No leſs a Man than my Lord Chief Ju- 
ſtice Hales (and I think he was paſt his A Bc 
the Law; I know not how far this Gentleman is 
advanced.) In his Pleas of the Crown, in that 
Part where he ſhews what is Evidence to the pe. 
tit-Jury, he ſays, | , 

Firſt, By the Statute 1 & 2 Phil. and Mary, 
c. 13. and 2 & 3 Phil. and Mary. c. 12. the 
Juſtice hath Power to examine the Offender, and 
Informer; and ſo he goes on in ſeveral Particy. 
lars: And then, 5. He ſays, theſe Examinati. 
ons, if the Party be dead or abſent, may he gi- 
ven in Evidence. I muſt allow, ſuch an Exanj- 
nation not of the ſame Authority as if the Wit. 
neſs was preſent it would be, becauſe he can't he 
croſs examined; but ſtill it muſt be of fone 
Weight, and it muſt be read: But in this Caſe 
'tis of greater Weight than in that which my 


Lord Chief Juſtice puts; for lte ſays, it would 


be Evidence, if the Party was dead; or if he wa; 
withdrawn without the Conſent of the Party 


_ againſt whom he is a Witneſs, and that comes 


to the Caſe in Chancery, every Day practiſed: 
That if any Perſon gets my Deeds and Eviden- 
ces into his Hands, and he hath imbezled the 
Deeds, they ſhall be preſumed to ſay what | 
alledged, becauſe *tis his Fault he does not pro- 
duce them. So this withdrawing by the Inſtigy- 
tion of Sir John Fenwick, is a ſtrong Preſumpti- 
on, that what he Swears againſt Sir John Fenwick, 
is true. | 

Sir Richard Temple. No Man can give Evidence 
of any Depoſitions, nor was it ever admitted 
to be Evidence either upon the Party's Death or 
Abſence; and I would not have that Doctrine 
paſs, that we are not tied to the Rules of Lay; 
My Lord Chief Juſtice Vaughan, when he was 
of this Houſe, told us, we were not bound to 
the Forms of Law, but we were tied to the Rules 
of Law ; and if you are not, how will you judge 
of this Crime? How will you judge it to be Trea- 
ſon in the worſt of Times? Ia the Tryal of my 
Lord Mordant, who was try'd before the High 
Court of Juſtice, they would not allow of this 
Piece of Evidence, though they had thrown 
aſide Juries. We are tied by the Rules of Lay, or 
we are tied by nothing. 

Sir Thomas Littleton. The worthy Member here 
tells us, we are tied by the Rules of Law, or ne 
are tied by nothing. I hope he does not intend 
to put the Pan upon us, that was by a Noble 
Lord. You are tied by Rules or no Rules; if 
you are tied by no Rules, what Rules are you 
tied by? I think you may act by Rules, and yet 
admit of this Evidence. I told you before, | 
ſhould not reckon my ſelf fo tied by the Rules 
of Law, but that I would hear all Evidence that 
ſhould be offered; and I do not think *tis for our 
Honour to ſtiflle any thing that may bring out 
the Truth. A worthy Lawyer ſaid, Let then 
produce one Evidence that is of the Recorders 
Opinion; and a Member hath produced the Opi- 
nion of my Lord Chief Jaſtice Hales : And I hope 
we ſhall not be debarr'd from the Satisfaction 
of hearing what they might hear in the Courts 
below. Here are two Witneſſes that have been 
examined againſt him, which the Jury did believe 
that found the Bill. If we can't have theſe two 
Witneſſes, let us have as much as we can. We 


have heard what one ſaid : We have an Oppor 


tunity of hearing what the other ſaid. No, py 
the 
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tte Gentlemen, we do not deſire to be informed; 
but J believe it muſt come to that ar I ſt. 
Dir Richard Temple. The Gentleman that ſpake 
Ialt, inſinuated, as if 1 had dropped ſomething 
be could not underſtand. Give me leave to tel] 
* you, there was the Courts of the Precedents of 
ales, when they urged Rules of Law, then they 
pere a Court of Equity; and when they argued 
from Points of Equity, then they were ticd up 
by the Rules of Law: And ſo gave Judgment 
neither according to the one nor the other ; and 
ſo it was taken away by Act of Parliament. 
Mr Boſcamen. | have ſeen it my ſelf, that a Ju- 
ſtice of Peace has been examined himſelt, as to 
Depoſitions he hath taken, and I take it to be 


” an ordinary Examination. 


Mr Harcourt. Sir, I muſt ſay, if you were to 

ick all the Abſurdities out of the Trials in the 
Jaſt Reign, you could not pick out more than has 
been evdeavour'd by the King's Council to be 
impoſed upon you this Day : This does in ſome 
| meaſure convince me of what was ſaid by ano- 

ther Gentleman the other Day, that it is much 

better to be tried by an Aſſembly of 400 Gentle- 
men, than at the Old-Baily. There was a Quo- 
tation of a learned Author, and the Gentleman 
read you what was Evidence, and what was not-. 
And the Concluſion was, That theſe Depoſitions, 
if the Party was dead or abſent, is Evidence. 
Why Sir, if theſe Depoſitions de Evidence if the 
Party be abſent; then what are we doing of all 
this Day ? If that be a certain Rule, there is no 
manner of need of applying in this extraordina- 
ry Way; but if you pleaſe to enter into the 
Conſideration of that Point (I am neither a- 
 fraid, nor unwilling to be informed.) If Gen- 

tlemen will take it, De bene eſſe, For better for 
worſe, with all my Heart, but if you enter in- 
to that Matter, I will freely tell you my Opinion 
of it. 
Sir Edward Seymour. It hath been made a Que- 
ſtion, how far you are bound to purſue the Rules 
of Law? I ſuppoſe it is no new thing J am go- 
ing to ſay, That Bills of Attainder, and Judg- 
ments of Attainder, have been reverſed for no 
other Reaſon, but becauſe the Parliament have 
not proceeded according to the Rules of Law : 
I will not ſay, you are bound by the Rules of in- 
feriour Courts, but you muſt be bound by the 
Rules of Parliament, and by the Proceedings 
and Practice of Parliaments, which is the Law 
And then I would know, whe- 
ther this Houſe did admit of an Affidavit for 
Evidence? And the Reaſon is this, becauſe by 
that you make this, which is the ſuperiour Court, 
lame, without the Aſſiſtance of an inferiour 
Court. | 
* Mr Geo. Rodney Bridges. The Matter before you 
is, whether Sir John Fenwick be guilty, in your Judg- 
ments, of this Conſpiracy? And if fo, I can't 
| imagine why you ſhould not take all the Infor- 
mation that is offered to you; and why not hear 
all the Circumſtances of it: If you do not read this 
| Affidavit, I do not ſay but 'tis a Kindneſs to Sir 
John Fenwick; but what Kindneſs will it be to 
the Country and Government? ; 

Mr James Mountague. I hope you will not ſpend 
much more time about this, becauſe the Law is 
ſo plain: If there be any thing in the Objection, 
dis this, That if it be Evidence, the other Courts 
below may proceed upon it: but that I take to be 
a0 9 neither; for though it be Evidence, 
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there are not two Witneſſes; and the Courts 
below require two Witneſſes, though there be 
other Evidence, and one Witneſs befides, ſo that 
you can't try him without two Witneſſes; it 
would be admitted in the Caſe of Felony, and 
there two Witneſſes are not required expreſsly 


by the Law. And I can tell you; upon my Re- 

utation, I have ſeen it done ſeveral times. 

he Learned Gentleman tells you, my Lord 
Chief Juſtice /7ales's Opinion is fo, and that is 
grounded upon an Act of Parliament; and 1 
think that is of greater Authority than any 
Judge; and therefore | think that Objection will 
vaniſh. He ſays, you have no Authority to re- 
celve Aflidavits, but ſure we muſt take Notice 
of Acts of Parliament; and if that requires 
Depoktions to be taken, and to be Evidence a- 
gainſt Criminals, we ought to take notice of it, 
ſo that what the Lav makes to be Evidence will 
be good in this Place- 

Mr Harley. | look upon this Matter under your 
Debares to be of the greateſt Conſequence to 
the Lives of the Subjects of England, that poſli- 
bly can come before you : Gentlemen have given 
you ſeveral Reaſoas for reading theſe Depoſiti- 
ons ; one, that it was my Lord Chief Juſtice 
Hales's Opinion; another, that there is an Act 
of Parliament for it : Now, I think, it would 
be proper to join Iſſue in theſe two Points, If 
any Act of Parliament can be produced for this, 
then the Debate will he at an End ; bur if there 
be an Act poſitive in Fact againſt it, then I hope 
you will not receive it: And if my Lord Chief 
Juſtice Hales's Book, have not one Word rela- 
ting to this, then I hope that will be no Argu- 
ment. He begins his Chapter of Evidence, and 
ſays, that the Evidence to the Jury, in Caſes of 
Treaſon, muſt be two Witneſſes; and then 
comes to the Caſes of Felony: But is that any 
Debate before us? And he tells you, that Infor- 
mations might be taken of the Perſon himſelf, 
but that was not by the Common-Law, but was 
allowed of by particular Acts of Parliament; and 
then tells you, that his Information, and that De- 
politions before the Juſtice, were to be admitted, 
(but he was to be by:) But is this any thing 
to lead you? Have they brought any Statute 
that tells you, there muſt be two Witneſſes in 
this Caſe ? If you will take Notice of a Statute, 
you muſt rake notice of a Statute that is in 
Point. If any Man ſuffers by one Witneſs, I be- 
lieve all the World muſt ſay, he ſuffers unjuſtly : 
I think "cis of the greateſt Conſequence to admit 
of Aſſidavits. Here it is, that the Boundaries 
are eſtabliſhed for the Lives and Liberties of- 
Mankind: And this is an Obſervation that is 
found in Hiſtory, that thoſe that have broke 
their Bounds down, it hath returned upon them 
to their Prejudice. 

Sir Robert Richard. I am ſure now we are not 
upon the Point of Reading, whether it be much 
or little, but upon the Point of Hearing, and 
that I ſpeak to: And, I think, the Gentleman 
near the Table, did not miſtake what the Bar 
ſaid; for the Council on the other Side inſiſted 
politively, that neither by the Practice, nor by 
the Books, was a Depoſition to be read as Evi- 
dence : Againſt that, the Gentleman near the 
Chair produced that Book, as to the Matter of 
Treaſon, every Parliament Man can remember, 
that you have made an Act, that there ſhall be 
two Witneſſes in Caſes of Treaſon. Now at the 

Lia FR. ſame 
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as if Goodman was at the Bar; but to 
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ſame time, it will be taken notice of, that you 
have taken Care in that Act, that the Proceedings 
of this Houſe ſhall not be tied up- The Gen- 
tleman tells you, of a Court that wavered be- 
tween Law and Equity, and ſo came to nothing; 
and 1 am afraid, if we bring the Houſe of Com- 
mons down to the Courts of Weſtminſter- Halt, 


they will make nothing of us neither: I do not 


| er ſhall be as ſtrong Evidence 
ſay, that this Pap — ＋ 
weigh nothing, I can't agree neither; I agree al- 
ſa — make os Practice of reading Aſh- 
davits, Will be of ill Conſequence: And if you 
take this to be a Matter of ſmall Conſequence, 
I am not for reading this Afﬀidavit. Now 1 aim 
not at Sir John Fenwick's Blood, but the Safety of 


the King and Government: And I would not re. 


fuſe any Evidence in this Caſe, be it never ſo ſmall. 
Theſe Gentlemen ſpeak againſt a Matter being E- 
vidence before it is read; 'tis offered as Evidence, 
if it be ſmall, or come to nothing, it is the better 
for the Priſoner at the Bar. 

Mr Pelham. I am indifferent whether I hear 
that Paper read, or no; but what is ſaid by a 
Learned Gentleman ſtartles me; ſays he, in 
Weſtminſter- Hall they are bound to the Evidence 
of two Witneſſes, and there this Evidence 
would not be proper, but here we are upon 
another Foot: I hope we are not here upon ano- 
ther Foot ; I hope though here, we are not to 
be tried by the Chicanry of the Law, we are to 
be tried by the Equity and Subſtantial Reaſons 
of it: 1 deſire to know, if any one can be tried 
for Treaſon upon one Witneſs? And if we are 
not tied by the Rules of Law, we may hear any 
Evidence whatſvever, if the King's Council thinks 
it may ſatisfy your Pancies, it muſt be received. 

Lord Cutts. I conceive, Gentlemen, we are out 
in the Way of arguing; I muſt put you in Mind 
that we are at the Bottom, only arguing againſt 
the Juriſdiction of this Houſe 3 and though that 
Matter hath been ſettled before, we are told 


very often of the Law, and Rules of Meſtmiſter- 


Hall; in anſwer to that, I muſt obſerve there 
are ſeveral Sorts of Laws; there is the Law of 
Nature, the Law of Nations, the Law of God, 
and there is the Legiſlativez and 'tis a Self-evi- 


dent Maxim not to be contradicted, that no Su- 


periour is to be circumſcribed by an laferiour : 
And I would ask, if the Courts below are not 
inferiour to the Parliament ? There is. nothing 
can limit us, batithe Law of Nature, the Law of 
God, and the Law of Parliaments; and though 
I cannot tell you very well what is the Law of 
Parliaments, yet no Gentleman hath ſaid any 
thing upon that Subject, that is, againſt the Que- 
ſtion before you: The Matter was in a Courſe 
of Law; but upon an extraordinary Accident, 
and for extraordinary Reaſons, 'tis brought be- 
fore you. The Accident is the withdrawing of 
a Witneſs; the Reaſon is the Securing, of the 
King, the Governmeat, your ſelves, and Poſte- 
rity. I don't think any Man that ſpoke againſt 
it, is for favouring Sir John Fenwick; for I think 
this is the worſt way: I would appeal to every 


Man, what Prejudice 'ris to you to hear this Paper 


read? And it may be a Diſadvantage to you not 
to hear it. 

Mr Huw. There have been many Arguments 
given for and againſt the Reading of this Pa- 
per; and if I did not take it that the Reading 
of this Paper could be of no uſe to the judgment 


The Tryal of 


3 Win.; 


we are about to make, I ſhould he for the readi 

of it; either it amounts to a Proof of High Treq: 
ſon againſt Sir John Fenwick, or it ſignifies no- 
thing to you. If you ſuppoſe it to weigh ad 
thing, I can never agree to the reading of 2 
for 'tis only an Hearſay brought to convid ; 
Maa that is tried for his Life. But there ig , 


greater Argument which weighs more than the 


Reaſon hath been urged ; and that is, your Ege. 
mies will have an Advantage, and your Gorverg. 
ment zs at Stake: But I don't take that to be 6 
much an Argument vf their Strength, as of their 
Weakneſs and Neglet; however when they 
prove that, I will ſee how far I can go. Tis (aid 
that in the werſt of Times, they would nor 
convict a Man upon one Evidence; as to Sir 
John Fenwick, though he ſhould not be a good 
Englifh Man, yet his Cauſe may be a good Er- 
gliſo Man's: The Queſtion is, whether there be 
more danger by the withdrawing of a Witneſ 
and the eſcaping of Sir Fohn Fenwick, or the 
withdrawing of the Witneſs and the conviing 
of Sir John Fenwick? Here they let Goodman 
(ſuch a Rake) go about, and he is gone; and 
now the Fate of the Government ſeems to de— 
pend upon it. The Precedent on the other Side 
is not ſo much to be fearcd ; for I ſuppoſe future 
Governments will take care not to let a Witneſs 
go about the Streets again : But it may happen 


that certain Men, for aſſerting the Liberties of 


their Country, may be run upon by ill Govern- 
ments, and Attempts made upon their Lives by 
falſe Witneſſes : But the Bill of Treaſon provides, 


that no Perſon ſhall be proſecuted without two. 


Witneſſes. Now it may happen that they ſhall 
have no ſuch Witneſſes as can convince a Jury ; 
(I believe this Man to be as much guilty, in my 
own Thoughts, as I believe any Thing ia the 
World, and yet I will condemn no Man upon 
my private Fancies;) but here are two Witneſſes 
brought before the Grand Jury, and nothing is 
ſo eaſie as to get a Bill found by them (and that 
is all that is done by Goodman.) Now ſay they, 
if this ſhould come before a Pitit Jury, one of 
theſe Witneſſes may not be credited, ſo they mill 
carry him away, and urge this for a Precedent, 
and fo this Man may be convicted. 

Mr Smith. I think we are come to the Debate 
of the Bill, inſtead of reading the Paper. Was 
the Queſtion, whether this Paper ſhould be al- 
lowed as a ſecond Witneſs ? Then it would be 
a great Queſtion with me, whether it ſhould be 
Read; but the Queſtion, as to Coll. Sidney, was 
not whether the Paper ſhonld be read, but whe- 
ther it ſhould ſupply the Place of a ſecond Wit- 
neſs ? But your Debate is extraordinary; your 
Bill takes notice of Goodman being gone away, 
and now you won't take notice of what he hath 
left behind him, which 1 ſhould the rather be 
ſatisfied in, becauſe I ſaw a Gentleman ſollici- 
ting at the Bar, that did endeavour to get him 
away. If Goodman had been brought a Priſoner 
to the Bar, 1 do not know, whether it might 
not have been reckoned as great a Fault, as 
now his having too much Liberty. It hath been 
cited as a great Lawyer's Opinion, that it might 
be given in Evidence; but he does not ſay what 
Weight ſhall be laid upon it. 

Mr Pelham. 1 am ſorry that honourable Gen- 
tleman miſtook me ſo much; I thought I had 
ſpoke very plain; I told you, I was not againſt 


reading of the Paper, till the Learned Gentle- 
man 
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ou, you were not tied up as the 
— bn, - Hal, to two Witneſſes. As 
to what I ſaid of Mr Sidney's Caſe, it was not 
againſt reading that Paper; but I ſaid; he did 
rely upon it as againſt Common Juſtice, to 
be attairted upon one Witneſs: And that At- 
rainder you have thought fit to reverſe; and 
the Reaſon he gives for it, was becauſe it was 
:npoſſible for a Man to make any Defence againſt 
one ſingle Witneſs. 

Mr Att. Gen. The Matter you are now deba- 
ting upon, is, whether theſe Papers ſhould be 
now Read- And Gentlemen have let themſclves 
into a Debate foreign to the Queſtion. A great 
many are againſt it upon this Argument, that 
they would not be of Opinion to condemn him, 
unleſs there were two Witneſſes : That is not 
the Queſtion, for I think no Man is ready to 

ive his Opinion to Condemn or Acquit him, un- 
leſs there were two Witneſſes: One Gentleman 
is againſt the reading of it, and yet believes Sir 
John Fenwick guilty. I muſt reſpite my Judgement, 
till J have heard his Defence: | think that the 
Council for Sir ohn Fenwick at the Bar, are very 
much miſtaken, when they ſaid, that ſuch a 
Thing as an Examination in Writing, was never 
read in any Court of Juſtice. | think that is in a 
reat miſtake, and a good Authority hath been 
cited for it; and every one knows the Practice 
is otherwiſe; *tis often allowed, that the Exa- 
minations before a Juſtice of Peace are read. 
The Queſtion is now, whether the Examination 
ſhall be read? If there do not appear another 
Witneſs to prove him guilty, you will debate 
that Matter then, Whether you will coademn 
him without two Witneſſes? You might as well 
have debated before, whether Porter ſhould be 
examined, becauſe no Man will condemn him 
without two Witneſſes, and therefore do not ex- 
amine one. Why, we know not what further 
Witneſſes may be produced, if Sir 5h Fenwick 
was upon his Trial; I think this Information 
might have been admitted for Proof, if Goodman 
was out of the Way ; but if it was admitted, 
unleſs there was another Witneſs produced, I 
believe the Court will tell the Jury, here are not 
two Witneſſes, and thereforey you muſt acquir 
him. | 

Sir William Coryton. I muſt crave leave to differ 
from that worthy Gentleman; I think this is 


the proper time to determine, Whether this Evi- 


dence is to be admitted afterwards ? Indeed you 
may determine, how far it is available. I thought 
both in Law and Juſtice, before I came into the 
Houſe, that this ought not to be admitted for 
Evidence. A Gentleman grounded his Argument, 
upon what? My Lord Chief Juſtice Haleys Opi- 
nion; but the Fate is, that my Lord Chief Ju- 
ſtice Hales States the Difference in Caſes of Trea- 
ſon, and in Caſes of Felony. Now in Felony, 
they make uſe of Depoſitions ; and the Reaſon 
is, becauſe 'tis more for the Advantage of the 
Priſoner than his Diſadvantage z for if the Wit- 
nels differ from his Examination before the Ju- 
ſtice of Peace, that turns to the Advantage 
of the Priſoner. In the Nature of the Thing 
it ſeems not to be reaſonable, for it is eaſie to 
turn the Tables. And ſuppoſe Goodman in the 
Place of Sir John Fenwick, and Sir John Fenwick 
in the Place of Goodman; it would be hard (take 


the Informations to be as they are) to admit 


them for Evidence; which in wy Opinion; are 


Sir John Fenwick. 
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great Reflections upon Perſons of great Honout 
and Worth, | 

Sir Charles Muſgrave. That which I perceive 
to be your Dehate, is that upon which the Coyg- 
cil withdrew ; you heard it aſſerted, That there was 
no Inſtance in a Criminal Caſe, where an Affida- 
vit was allowed for Evidence: And I think the 
Learned Council at the Bar, did not much in- 
{iſt upon it; and yet I don't think they were ig» 
norant of the Caſe quoted out of my Lord Chief 
Juſtice Hales, but they thought it was not applica» 
ble to this Buſineſs before the Houſe : But only re- 
lated to Felonies, and when Depoſitions were 
taken in the Preſence of the Party. *Tis ſaid, 
we are not tied up to the Rules of Weſtminſter- 
Hall; and that Parliaments may Degominate 
Crimes after they are committed; but I never 
did hear, that the Parliament did take upon 
them to determine that to be Evidence which is 
not Evidence in any Court of the World. If you 
read this Paper to inform your ſelves, you ad- 
mit that to be Evidence, which is no where elſe 
to beadmitted. You are told, you are not tied 
to the Forms of inferiour Courts of Law, nor 
Equity : If you are not bound by them, you are 
bound by your owa Conſtitutions. You are told; 
you are uſed to read Afﬀidavits in Commoa Cau- 
ſes; but if my Memory ſerves me right, you have 
always had it oppoſed in this Houſe : Therefore 
think, according to the Rules of your own 
Houſe, we ſhall not read Affidavits. Will you 
make a new Rule in this Caſe ? Pray conſider the 
Conſequence of it hereafter. Suppoſe there came 
down Afidavits upon another Perſon, againſt a 
Great Man for High-Treaſon, Whether that may 
not be thought ſufficient for to govern your 
Jadgmeats : | hope thoſe that hear me, will have 
a Care of the Matter. Why, by the Parity of 
Reaſon, may not two Affidavits do by the help 
of the Legiſlative Power ? I would be glad to 
know, whether ia the Caſe of an Impeachment, 
they ever heard of Affidavits being read? 
And this is much in that Nature; and therefore, 
why ſhould you admit of an Affidavit now, when 
the Party charged was not preſent, when that 
Affidavit was taken? 

Sir Joſeph Williamſon. I am ſorry this Point coſts 
us ſo much time; the Gentleman that ſpake laſt, 
hath brought us to the Queſtion, How far you 
will admit this Affidavit (as they call it) to be 
read : I am of Opinion notwithſtanding all that 
hath been ſuggeſted, that it not only may be 
read, but that it ought to be read. None of 
the Caſes that have been inſtaaced, comes up to 
the Caſe in Queſtion; all the Caſes that are 
brought, are from inferiour Courts, and the laſt 
that is brought, is from the Example and Uſage, 
in leſs conſiderable Caſes ; and indeed of a diffe- 
rent Nature. 

This Bill of Attainder, is indeed a Thing ſo 
extraordinary (as hath been ſaid) as it never 
ought to be uſed but upon extraordinary Occa- 
ſions ; and upon that Principle, all that is feared; 
is all anſwered and avoided. It is to be thought 
never to come, but upon the like Occaſion ; aad 
then God forbid, but they ſhould be governed 
by the like Precedent; and if that was proper 
to ſpeak now, which will be at the bottom af 
it, when we come to give Judgment, and we have 
time to conlider of it ; I can't think we ſhall dif- 
fer in many Voices. Whether it be Evidence, 
and how far it is ſo, is not now the Queſtion 3 

but 


hard, if no Law ſhould reach him. 
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but the Queſtion is only, whether it be ſuch an 


- Evidence as ought to be read ? And all the In- 


conveniencies that have been alledged, depend 
only upon this, that it ſhould not be admitted 
inthe ordinary Proceedings inthe Courts of Juſtice. 
Now I ſay, there was a Power lodged in the Par- 
liament of England to make a Man guilty of Trea- 
ſon, that was not ſo before; and that even Ia a 
Reign, when they came to determine what Trea- 
ſons were: They did not think it for the Safety of 
the Community of Mankind, but that there ſhould 
be a Power lodged in the whole, to declare that 
to be a Crime, that was no Crime before it was 


committed, giving them more than is asked here: 


For here can be no Queſtion, but as to the Forms 
of Proceedings. The Queſtion is not upon his 
Crime, that is no Queſtion; and 1 take it, that 
if upon any Occaſion *tis to be juſtified in this, 
and the Law hath truſted the Parliament with 
a greater Power than now they are about to ex- 
ecute, and there are only Objections to it raiſed 
from another Place, which I think can never con- 
clude in this. | 5 

Mr. Chancellor of the Exchequer. I am for read- 
ing of this Paper, though I don't think it Evi- 
dence equivalent with Yiva Voce; nor do I think, 
that in like Caſes it ought to be admitted be- 
low; bur. 1 think, in your Proceedings in Par- 


liament, it ought to be read, whether it be an 


Affidavit or not; and I am more of chat Opini- 
on, from what happened in a Caſe to Day. We 
had a diſpute, whether Porter was to be examin- 
ed, becauſe the Teſtimony of a Man's Wife was 
not good below ? But when that came to be ex- 
amined, it was not the Teſtimony of a Man's Wife, 
but his own, better appeared in Evidence; and 
Clancy told Porter, he came from Fenwick himſelf, 
and therefore the Evidence which at firſt, for 


that Reaſon, was urged not to be heard, did 


amount to more when it came to the Proof. I 
would have this Paper read; not becauſe it ſhould 
ſupply the Place of a Witneſs: No, but becauſe 
you ſee he hath been indicted by the Evidence 
of Goodman and Porter, and the firſt is withdrawn; 
and by whoſe Means you have heard: And I 


-would know, whether Goodman's Evidence did 


amount to accuſe him of the ſame? I do ſay, 
in your Power of Judging, you are not con- 
ſtrained to the Rules of Weſtminſter-Hall. And 
I would ſay, that for your Conſtitution, the 
Courts of Weſtminſter-Hall, are to be governed 
by the Letter of the Law; but there is lodged 
in the Legiſlative, a Power to judge thoſe Crimes 
that are ſheltred behind the Law ; and l believe, 
if the ſeveral Attainders were examined, there 
was never any Attainder that went upon a more 
juſt Proceeding than this. I take the Crime to 
be a Plot with your Enemies, to bring in a foreign 
Power ; and as if that was not ſufficient, he hath 
made a Falſe and Scandalous Confeſſion, to bring 
a Diſtruſt and Jealouſy among the King and his 
People; and he hath dallied and gain'd ſo much 
Time, as he hath had Opportunity to corrupt 
one of the Witneſſes ; and therefore it would be 
'Tis faid, 
Why. did not you keep the Witneſs ? Ir 
would be hard, after a Perſon hath made a Con- 


feſſion for the Good of the Kingdom, that he 


ſhould be always kept in Irons. We are debating 
of the Bill, while we are now only, purely to ſee 
what is in this Paper. I ſhould not have offered 


to have made uſe of this as a ſecond Witneſs ; 


but the being an Affidavit or nat, is aot mate- 
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rial in this Point ; The Commons proceed upon 


Impeachments, without Aſſidavits : Tis offered 38 
Evidence, That Goodman was a Witneſs apainſ 


him (you have had proof of;) and that he hat 


been tamper'd with, to withdraw, by the Frieq; 
of this Gentleman. I do think we have gone 
more fairly and equally to work, than upon aq 
of the Records of Attainder in your Journals, g 

Mr. Brot herton. The Queſtion is, Whether this 
Paper ſhall be read? Firſt, It hath not been proved 
before whom it was taken, nor nothing at all. It 
hath been objected, that there ought to be two 
Witneſſes, by the late Statute. But I muſt put you 
in mind, that it was ſo by the Statute of Edward. 
and fo was the common Law before; and my Lord 
Coke ſays, there muſt be two Witneſſes, and they 
brought Face to Face: And ſo goes to the Divine 
Law; and if it ſhould not be ſo, I will put You in 
mind of an Inconveniency. Eleven Witneſſes were 
produc'd before the Grand Jury; and when they 
came to give Evidence, Face to Face, before the 
Pitit Jury, the firſt Witneſs did not know the Cii- 
minal, that he had ſworn againſt. It was in the 
Caſe of Sir Rowland Stanley. : ; 

They mention a Paper againſt Algernoon Sidney; 
but that Paper was wrote by himfelf. Tis ſaid, 
this Houſe are not bound by the Rules of other 
Courts; for that Reaſon, they ought to give Rules 
for other Courts. Nothing is more common, than 
to ſay, Judgment was ſo in the Houſe of Lords 
_ that ſertles the Law in other Courts he. 
ow. 

Sir Godfrey Copley. Several Gentlemen have 
ſpoke to the reading this Paper; ſome have ſaid 
Thar it ſhould be read as Evidence ; ſome others 
are for reading of this Paper ; but yet at the ſame 
time tells us, It is not to be looked upon as Evi- 
dence, at leaſt, not equivalent to a Witneſs: If 
the Paper be to he read at all, I would know for 
what Reaſon ? If it be to have any ſway upon 
our judgment; if it hath any Effect upon my 
Judgment, then in ſome meaſure it is equivalent 
to a Witneſs, when 'tis in the Nature of a Wit- 
neſs; and If it ſhould be read to ſupply the De- 
fect of a Witneſs, then I would know, what the 
Conſequence of this might be? I do very well 
underſtand, that the Court of Parliament does 
take no Precedent from Weſtminſter- Hall; nor am 
I afraid of any Precedent they ſhould give to Weſt- 
minſter-Hal! : But I am afraid of a Precedent to 
future Parliaments. Suppoſe the Information of 
Sir John Fenwick, that hath been delivered ia here, 


ſnould be produced as Evidence againſt any of 


thoſe Honourable Perſons that are charged in 


it, though I believe they are very Innocent; and 


ſome Knaves, or Raſcals, in future Reigns ſhould 
come in againſt them, and this Paper ſhould be 
brought to ſupply another Witneſs, what a Con- 
ſequence would that be? 

Sir Henry Hobart. | muſt differ with the Gen- 
tleman that ſpake laſt ; as to the Gentleman that 
ſpake before, I did not expect any thing to be 
quoted ourt.of 
it. I will tell you why I think this Paper ſhould 
be read; you have it ſuggeſted in the Bil), that 
Goodman was one of the Evidence againſt Sir Jobs 
Fenwick; they are to make good the Suggeſtions, 
and this will ſhew, that Goodman was an Evr 
dence. You are told the Danger of the Prece- 
dent, and there may come ill Reigus, and il 
Parliaments; as to that, I ſhall only ſay, in a 


good Reign, and a good Parliament, there is 0 


Danger; and in an il Reign, and ill —_ 
they 


Lancaſhire againſt the Reading of 
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in make Precedents Without your giving 
-- frog ns — tells you in his Acai 
Ny in inferiour Courts, by the Statute of 
Ly ther VI. they are bound by two Evidences 
Viua Voce; but you are not preſcribed by that 
here, but you are to judge in your own Conſci- 
ences as the Thing appears: I may fay as ano- 
ther did upon another Occaſion, let it be read; 
Valeat quantum valere poteſt. . 
Sir Marmaduke Myve f. 1 deſire to take notice 
of one Argument, that hath been made uſe of 
by one or two honourable Perſons; which is, 
that they tell us, that Goodman hath been tam- 
dered with by Sir John Fenwick: I remember no 
ſuch thing that hath been proved; but indeed 
it was ſaid, that Mr. Dighton offered Mr. Ree 
100 J. a Year, to invalidate Mr. Goodman's Te- 
1mony- 
YT us Let me ask you this Queſtion. 
Whether if you read this Affidavit you read it as 
Evidence ? | | 
Mr. Soll. Gen. I deſire you would conſider what 
you did, before you ordered Captain Porter to 
o on with his Evidence, and did agree you 
would conſider of it afterwards. Some are for 
reading this Paper, and others are indifierenr, 
whether it be read or no; and thoſe that are 
againſt reading of it, are againſt reading of it 
becauſe tis no Evidence: But that is no Reaſon 
why you ſhould not read it; for it is at moſt, but 
doing a vain Thing. ES} ; 
think you have been told already, if it was in- 
ſiſted on below, it muſt be read; and the other 
Side muſt demurr. The Court might ſay, tis 
not Material, but it muſt be read before they 


can demurr : So that the Queſtion, Whether it is 


Evidence? muſt come afterwards; and if you 
go according to the Rigour of Law, with Sub- 
miſſion, it muſt be read. : 
Mr. Price: I did not deſign to trouble you 1n 
this Matter, but the Doctrine laid down by ſome 
Men of our Gown, ſurprizes me: *Tis only an 
Argument, that the Court below ought to ad- 
mit this Paper to be read; but there is no Pre- 
cedent ſhewed, nor convincing Reaſon given, 
why the Courts ſhould admit it. The Queſtion 
is, Whether an Information taken before a Ju- 
ſtice of Peace, ought to be read here? If it be 
to introduce a new Law, and make a new Crime, 
then you make a new Sort of Evidence: But if 
this be a Crime againſt an Act of Parliament, or 
Law in being, then you muſt take the Evidence 
the Law doth afford you, in the Nature of the 
Crime. The Charge here is a Charge of Treas 
ſon againſt a known Law: But the great Argu- 


ment is, this is an extraordinary Offence; that 


Sir John Fenwick, or his Lady, had a Hand in ſend- 
ing Goodman away: *Tis a Miſtake; and offering 
one Thing that is not Evidence, brings us to 
another; the Evidence of Clancy's tampering with 
him; Captain Porter does not ſay, that Sir John 
Fenwick employed him; only that Clancy ſaid ſo, 


which is but 4 Hearſay, and that is no Evidence, 


unleſs Clancy was at the Bar , and would ſay 
it. 


In the next Place, it is ſaid, That there was 
a tampering by a Sollicitor: What is that? Is it 
not natural for a Sollicitor to ſay, is there any 
Objections to ſuch a Witneſs? Is it not natural 
fcr him to leſſen his Reputation if he can ? Now 
you would have a Copy of an Information to be 
Evidence. *Tis ſaid, *tis Tanta Mount: If ſo, 


Str John Fenwick. 
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then the Courts of Weſtminſter ought to in- 
termeddle with it, and not this Houſe. A Noble 
pn mentioned to you the Law of Nature, the 
aw of Nations, and the Law of God ; but he 
forgot one Law, which was moſt Material, and 
that is Marſhal Law; which if he had ſaid, does 
juſtifie the taking away a Man's Life upon ex- 
traordinary Evidence, he had faid right. 

Mr. Speaker. The Queſtion is this, that the In- 
formation of Cordel Goodman, taken upon Oath; 
24th of April, 1696. be read ? | 
f 2 Queſtion being put, the Houſe divi- 

ed. 
Ayes, 218. Noes, 145. 

So it paſſed in the Affimative; and Sir John 
Fenwick, and the Council, and Sollicitors on both 
Sides, were called in again. 

Mr. Speaker. Gentlemen, ſince you withdrew, 
the Houſe have conſidered of the Matter, upon 
which you did withdraw, and they have thought 
fit, that the Information of Cordel Goodman, ta- 
ken upon Oath, before Mr. Vernon, 24th of April, 
1696. be read. — Clerk, read it. 

Clerk, of the Houſe of Commons. Reads This 
is Signed, Cordel Goodman, and ſworn 24th of A 
pril, 1696. before James Vernon. 

About ſome two Years ſince, or better, I un- 
detſtood, Col. Parker was Reſident here, in or- 
der to engage ſeveral People for the Service of 
King James; and Captain Porter told me, he had 
a Mind to ſee me, which he accordingly did; 
where he told me, there would be an Invaſion, and 
that King James would he reſtored; and that in 
order to it, he had Commiſſion to levy Men, and 
to grant out Subordinate Commiſſions for a Re- 
giment of Horſe, and did ask if I would accept 
of one, which 1 accotdingly did. He likewiſe 
ſaid, he would ſee me as often as he could; and 
that Captain Porter and | ſhould receive Directi- 
ons from him, from Time to Time upon ſeveral 
Meetings; and having received my Commiſſion, 
I underſtood what Captains were to be in the 
— 3 which were Captain Porter, Sir William 
Parkyns, Mr Charnock, Sir Hugh Smithſon, Mr. 
Higgens, and my ſelf 3 and one Mi. Witheringron, 
to be Lieutenant Colonel. 

The Commiſſions were to be Blank when they 
were to be delivered, and to be filled up by the 
Captains, & c. I then came acquainted with Mr. 
Charnock, and Sir William Parkyns ; and by them 
and Parker, Captain Porter and I were informed, 
that there was a great Body of Horſe to be rea- 
dy in the North; but though I asked; yet they 
never named any Perſons to me, but ſaid, it was 
ſufficient I ſhould receive Orders, and a Roll to 
March, to Rendezvous upon Occaſion 3 and in- 
deed I did not much preſs it, becauſe I did gather 
there were a great many concerned; and at 
this time, Captain Porter and I took a Houſe 
in the Chaſe, with Stables and Barns, fit for hold- 


ing Horſes, and as a fit Place to meet, upon Or- 


ders given us to March, which were then daily 

expected. _ | 
Sometime after this, Collonel Parker was ta- 
ken, and being Committed to the Tower, he made 
his Eſcape; and after that, I ſaw him, and then 
hetold me, he would be ſure to correſpond with 
me and Porter ; and I ſhould receive his Letters 
of Mr. Charnock, or Mr. Johnſon, and he accord- 
ingly did; and in his Letters he ſtill gave us 
Hopes, 
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Hopes, and ſaid, he would certainly ſend us no- 
tice to be in readineſs Time enough, to be ſer- 
viceable to the Deſign of the Invaſion. 

- The laſt Letters I received from Parker, gave 
me Advice, That he doubted not, but the Cauſe 
would come to a Hearing as this Eaſter 1erm 3 
and he.ſhould write no more, but bring the Orders 
himſelf; upon which I went to Charnock, and he 
told me, he did expect him here ia a ſhort time: 
But always, or moſt commonly in his Letters, 
he told me, for a Sign, That when tie Thou- 
on Fleet ſhould join the Breſt Fleet, I might 
certainly depend, that we ſhould be invaded 
here. | 

During theſe TranſaQtions, Captain Porter com- 
plained, that ſomething he was ſending to Lan- 
caſhire, had miſcarried ; he deſired me to ſer by 
two Boxes, which 1 looked not into, but ſup- 
poſed them to be Arms, and I did ſet them 
by for him: I had not bought any Arms, but 
had beſpoke ſome of one Perry, a Gunſmith, 
who ſaid, I ſhould have them at a Week's War- 

ning. | 


After Parker's having made his Eſcape, and 


getting into France, Mr, Charnock, came to me, 


: ſometime before the King's going to Flanders, 
and ſaid, he had ſomething to propoſe to me; 
and deſired me to go along with him, which ! 
did; and he brought me to one Mr. Waugh, who 
ſaid, he expected a Commiſſion from King James, 
to ſeize King William ;, accordingly we went to 
the Chocclate- Houſe in St. James's-ſlrect : and at- 
ter ſome Diſcourſe about the Commiſſion he ſaid 
he expeded, we appointed another Meeting at 
that Place, and adjourned from thence to my 
Houſe in Brownloe-ſtreet, where was preſent, Mr. 
Charnock, Mr. Porter, Mr. Waugh, Major Matthews, 
and Mr, Donelagh. The Subject of our Diſcourſe 
was, about the Surprizing and Seizing the King, 
as he came from Richmond; and after ſeveral 
Ways propoſed to that Purpoſe, I particularly 
asked; Suppoſe that the King were in our Pow- 
er, What then? For we ought to have regard 
to ſome End or other in ſuch an Undertaking ; 
for I was not willing to offer any thing to bis 
Perſon. Mr. Waugh ſaid, we might have a Coach, 
and convey him away; and he ſaid, he was aſ- 
ſured of a Fort to be delivered to him, and put 
into his Hands (to the beſt of my Remembrance, 


it was Deal) which might give us Shelter till we 


might find Opportunity to carry him into France 
by Shipping. I muſt confeſs, I did ſee very lit- 


_ tle Probability in what he ſaid, neither did I. 


believe, that he would receive any ſuch Com- 
miſſion, as he ſaid he expected: (For about two 
Years ſince, I remember I ſaw Sir George Berkeley, 
with Col. Fountain, and Mr. Porter , Sir George 
was then going over to France, and it was the 
only Time that ever | ſaw him; and then Cap- 
tain Porter and I did deſire, that if King James 
deſigned any ſuch thing as Seizing King William, 
he would ſend over a Commiſſion, and a Pardon 
withal ia Caſe of an Accident; which Meſſige 
Sir George carried over, and King James refuſed 
to ſead it.) However, we had another Meeting 
- after that at my Houſe, by which time, he ſaid, 
he would ſhew us the Commiſſion, and facilitate 
the Deſigu; it was at a Houſe behind the Ten- 
ple, Where the aforeſaid Company met, and Mr. 
Waugh brought with him one Mr. Hays, who, he 
ſaid, could furniſh us with a Ship, which would 
be ready to tranſport us after we had ſeized the 
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King; but upon Diſcourſe with Mr. Hays, gy 
found that the Demands were ſo cxorbitaut, and 
not in poſlibility of being complyed with - 
and beſides, no Order nor Commiſhon being pro- 
duced, we did deſiſt then; for Captain Porter, and 
Major Matihe ws, and I, did declare we would not 
meddle without ſight of the Commiſſion. Af. 
ther this, Captain Porter and I ralked of havin 
a Vellel, and ſending Le Rue and Charnock about 
it. We met at the Fountain by the Temple. Cate 
and Sir William Parkyns was there; and during 
the Time of our being there, one called Sir }#,; 
liam out, and Sir Willizm called out Porter, who 
came in, and faid, there was a Gentleman that 
could help us in this Affair; who he was, 1 kao 
not; I believe Captain Vorter may, for ! fag 


him not: But all this proved ineffectual, for the 


King went away ſuddenly, and no Commiſſion 
ever came. 
derſtood King James was angry, that they uſed 
his Name to what he had not promiſed * Jud Por ter 
and I wrote over by his Order, the I ruth of the 
whole Matter. | 

Sometime after this, Captain Porter, the Earl 
of Aylesbury, Sir John Freind, Sir Will:an; Parkyns 
and Sir John Fenwick,, and others, met about ſend. 
ing over ſome Propoſals to K. James, to ex pedite 
an Invaſion z and likewiſe Captain Porter ſuid, jr 
was proper I ſhould, be there, for he had enga- 
ged tor me. I told him, I would come, and at 
the King's- Head in Leaden-hall-ſtreet, J found the 
Perſons above-named, together with my Lord 
Montgomery, and one Mr. Cvok. : 

The Effect of their Conſultation was, the ſend- 
ing Mr. Charnock with a Meſſage to this Purpoſe ; 
That if the King of France could ſpare ſuch 4 
Number of Foot, and ſo many Dragoons, amount- 
ing to about 12 or 15000, or thereabouts, in all: 
That then upon Notice given, that every par- 
ticular Man there, was to furniſh ſuch a Num- 
ber of Horſe ; ſome more, ſome leſs, to be rea- 
dy to ſuccour the Forces from France, when 
Landed. Mr. Charnock went and returned with 
a Refuſal, that Forces could not be ſpared; Sir 
John Freind, and my Lord Aylisbury were of Opi- 
nion, that if King James would venture hither 
with ſome ſmall Retinue, he had Friends enough 
to appear for him, without any Foreign Forces; 
but that was held in doubt. 

[| uſed afterwards to ſee my Lord Ayleibm; 
I always asked what News he heard? He ſaid, 
when he received any Orders he ſhould know; 
for he having been in France (as he did not de- 
ny) I ſuppoſed him not to be ignorant of hat was 
intended. | | | 

And to the better facilitating an Invaſion, vir 
John Fenwick uſed to ſend over a Liſt of the Forces, 
and how they were quartered, and what Mere 
in Garriſon, and what otherways diſpoſed ot: 
He having made a Miſtake in the Account, Pa- 
ker did by Letter, deſire me to try if 1 could 
procure ſuch an Account; which I accordingly 
did of one G:#/on, a Clerk in the Office, and ſeat 
it over frequently. 75 
After the Eſcape of Parker out of the Tone, 
Sir John Fenwick, When I asked him, how he gct 
away, and how much Money was given? He ſa 
200 J. promiſed, and 300. given; for when a Per 
ſon came in and told him, he had brought hin 
Liberty, and was to have 290 f. he replied, you 
ſhall have 3007. and it was made good to hill 
afterwards. | Cr dull Goodmail 
Much 


And by Letters from France. | yp. 
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Sir John 

t the ſame time, I uſed now and 
2 Captain Porter, to be with Sir John 
a — * and it was agreed, that if Parker ſhould 
— us timely Orders, that what Forces we 
— bring in, (viz.) Porter and |, we were to 
: ke Orders from Sir John Fenwick; this we offer- 
— him, and he kindly accepred : And then he 
ſaid, That he believed, moſt of my Lord Oxford's 
Regiment would go to King James. When [ told 


Mr Paradiſe had promiſed to bring in 7 or 8 to 


that Mr. Aynſworth was to bring in 20, 
* — had 5 if I made 30, it was ſuffici- 
| e. 
2 the Horſes, Sir John ſaid, it was 
dangerous, and they would certainly be Seized ; 
but the beſt Way was, to have a Liſt of what 
Horſes were In and about the London Stables. 
Captain Porter and I, ſent accordingly to view 
the Stables. 1 ſeat Mr Reyhough, and Captain 
Porter ſent Cranborn, and they took an 


Account. 


Cordell Goodman. 
Jura. 24. April, 1696. Coram me, Ja. Vernon. 


Mr. Serjeant Gould. Now Mr. Speaker, if you 
pleaſe, we will call ſome of the Grand Jury that 
„ill give you an Account what Evidence they 
found the Bill upon Mr. Gracedue, you 


were one of the Grand Jury that found this 


Bill? 
Mr. Gracedue. Yes, Sir. : 

Sir Thomas Powys. This is ſo far from being E- 
vidence, that I think 'tis the Oath of the Grand 
Jury, that they ſhall not diſcloſe or diſcover the 
King's Secrets. The Bill of Indictment is but an 
Accuſation. A Bill of Indiament cannot be gi- 
ven in Evidence againſt a Man for the leaſt Crime 
ſoever, It can't be given in Evidence to be cre- 
dited, becaufe *tis but an Accuſation ; and by Con- 
ſequence, whatever any Witneſs ſays at that time, 
can go no farther. When a Perſon comes upon 
his Tryal; they can't ſo much as reſort to any 
Thing that is ſworn before the Grand Jury, nor 
make uſe of it. =_ . 

Sir Bartholomew Shower. We humbly oppoſe this 
Evidence; becauſe the Gentlemen can give no In- 
ſtance either in their Reading or Obſervation, that 
the Teſtimony that hath been given before a Grand 
Jury, hath been given in Evidence to a Petit jury: 
And 'tis Part of the Oath of a Grand Jury-Man, 
that it ſhould not be diſcloſed. We do not ſay, 
it will bind your Houſe, but J hope it will be Evi- 
dence to you, that *tis not agreeable to the Rules 
of Law. | 

Members. Go on, go on. 


Mr. Speaker, Mr Gracedue, Will you give the 


| Houſe an Account, who were the Witneſſes before 


you upon finding the Bill ? 

Mr. Gracedue. The Witneſſes before us, were 
Captain Porter, and Mr. Goodman. 

Mr. Sealer. Can you remember ſo well, as to 
give.an Account to this Houſe of what Evidence 
Mr. Goodman gave. 

Mr. Gracedue. Yes, I think I can. When he 
came before us, he told us, That he was at a Meet- 
ing at the King's-Head in Leaden- hall- ſtreet, where 
there was Sir John Ferwick,, my Lord Montgomery, 
Captain Porter, Mr. Charnock, and others; and 
the Buſineſs was to ſend Mr. Charnock over to 
France, to 1 Men to invade this Kingdom; 
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and 8000 Foot, and 2000 Horſe was propoſed. 
He told us, the Reſult of that Conſult was, that 
if France would ſupply 8000 Foot, and 2000 Horſe, 
it would be a ſufficieat Power to come over; and 
that they would ſupply 2000 Horſe among them- 
ſelves. Upon which Charneck replied, Gentlemen, 
you ſend me over upon Uncertainties; you ſay, 
you will ſupply 2000 Horſe, but unleſs you give 


me ſome Aſſurance, I can't, nor will 1 go. And the 


Queſtion was propoſed to all of them, if they 
would make good their Proportion, and they pro- 
miſed ſingly : Says I, did Sir John Fenwick promiſe ? 


And he ſaid, Yes. Says I, Did my Lord Mon- © 


gomery ? And he ſaid, Yes. He was asked, Who 
elſe ? But, ſays he, 'tis not a Queſtion for you to 
ask us; and for that he referred himſelf to me: 
For, he ſaid, he was not bound to anſwer further, 
having proved the ladiftmenr. 

Mr. Serjeant Lovel. We delire Mr. Joſhua Meade 
may be asked to the like Purpoſe. Were you one 
of the jury that found the Bill againſt Sir John 
Fenwick ? 

Mr. Meade, Yea. 

Mr. Speaker. Pray, who were the Witneſſes be- 
fore you upon finding of the Bill? 

Mr. Meade. T here was Captain Porter, and Mr. 
Goodman, Sir. 

Mr. Speaker. Can you remember what Mr. Good- 
man teſtified then ? 

Mr. Meade. Mr. Goodman did then teſtify, That 
Sir John Fenwick, my Lord Montgomery, &c. were 
at the King's- Head Tavern in Leaden- hall. ſtreet; and 
Charnock ,_ and the reſt there did conſult how to 
bring in their old Maſter ; as to Charnock, That they 
agreed to ſend him over to King Fames, to know 
whether the French King could furniſh them with 
8000 Foot, and 2000 Horſe, and that they would 
eadeavour to meet him with 2000 Horſe. Here- 
upon Charnock, (Goodman aid) put it toevery Man 
of them, to know if they were all of one Mind; 
and they all ſaid they were. This he did prove, 
and this is all I can remember. 

Mr. Serjeant Lovel. We have many more to 
the ſame Purpoſe, if the Houſe think fit to hear 
them. 

Members. No, no. 


Mr. Serjeant Gould. We will go thus much fur- 
ther; That upon the Tryal of Mr. Cook, wherein 
there was Evidence given by this Gentleman, and 
in that this Gentleman that is the Priſoner at the 
Bar was particularly named to be concerned, we 
will call them that were preſeat there at the giving 
of the Evidence : But firſt, we deſire to read the 
Record of Cook's Conviction. | 

Thereupon a Motion was made for the Coun- 
cil to withdraw ; and being withdrawn, a Motion 
was made for Candles, which paſſed in the Af- 
firmative without a Diviſion, in regard it being 
dark without Candles, there could be no Motion 
made for adjourning the Debate, or remanding 
the Priſoner. 

Afterwards a Motion being made for adjourn- 
ing by Houſe till to Morrow Moraing, the Houſe 
ivided. 


Ayes 141. Noes 163. 


And ſo it paſſed in the Negative; and Sir Fohn 


Fenwick, and the Council, and Sollicitors, were 


brought in again to the Bar. 


Mm Mr. 
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Mr. Speaker. Mr. Serjeant Gould, 
dence you were about to offer was, 
Record of Mr. Cook. 


the laſt Evi- 
That of the 


Sir Thomas Powys. Mr Speaker, we oppoſe that. 


being offered as Evidence; as I underſtand it, they 
are going to give in Evidence againſt Sir Fohn 
Fenwick what was ſworn againſt Mr. Cook; that 
is not admitted in the Courts below; for, accord- 
ing to that Method, the Tryal of one in the Com- 
pany would be the Tryal of all the reſt. This 
was never allowed in any other Caſe, and J hope 
you will not allow it here. : ; 

Sir Bartholomew Shower. The Indictment is, that 
they did conſult together, but their Crimes are 
ſeveral ; if they had been mentioned in one In- 
dictment, and one had been tried at one time, 
and the other at another, it would not have been 
allowed that they ſhould give in Evidence againſt the 
one, what had been ſworn againſt the other: For 
though their Charge is by the ſame Witneſs, and 
for a Fact done at the ſame time, yet the De- 
fence of the Parties may be different ; and it can- 
not be expected, that we, on the behalf of Sir 
Fohn Fenwick, are prepared to give an Anſwer, 
in regard of any thing that was Sworn againſt Mr. 
Cook. | 

2 Sealer. Mr. Serjeant Gould, you hear the 
Exception. | 

Mr. Serjeant Gould. We hope in this Caſe we 
ſhall go on with our Evidence, as offered and 
propoſed to this Houſe. Theſe Gentlemen have 
made their Objections, as if they were below in 
the inferiour Courts ; but we are here now before 
you, in a Parliamentary Way ; and what 1s that 
which brings us here, but becauſe there is a Witneſs 
withdrawn by Artifice, ſo that we cannot produce 
him? And therefore we come, and humbly apply 
our ſelves to this Honourable Houſe. Now, Sir, 
you are Judges of the Method of coming at the 
Truth, and ſupplying that Defect? if we could 
produce him, there would be an End of the 
Matter; but in this Caſe we are in the Judg- 
ment of this Honourable Houſe, Whether we 
ſhall not give ſuch Evidence as he hath given 
upon his Oath, though in other Caſes it is not 
admitted. 

Mr. Serjeant Lovel. When we produced the Re- 
cord of Conviction, we only produced it to ſhew 
you there was ſuch a Tryal; and by that means to 
let us in, to ſhew you what was Sworn by Mr. 
Goodman at that Tryal. 

Then upon the Motion of Colonel Granvil, and 
Sir Richard Temple, Sir John Fenwick, and the Coun- 
cil, and Sollicitors, withdrew. 

Sir Richard Temple. If I did not believe what 
is now offered, is what was never offered be- 
fore, and of dangerous Conſequence to every one 
her, [ would not have troubled you at this time 
of Night. There has nothing been offered that 
this hath ever been done. They ſay, It hath not 
been done in Inferiour Courts: Pray let us ſee 
if ever it hath been done in Parliament, That what 
was given in Evidence at another Tryal, ſhould 


be given in Evidence againſt another Perſon here, 


when this Perſon was not by, and had no Oppor- 
tunity to defend himſelf againſt it; 1 am ſure it 
was never done yet. 

Sir Thomas Mompeſſon. This Gentleman complains 
this was neyer done. When the Duke of Mon- 
mouth was Impeached, the Bill was read three 


times in one Day, and that Gentleman moved for 
the Impeachment. mp 
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Sir Richard Temple. Here were three Witnef 
ſes that did declare they ſaw him in actual Re. 
bellion, at the Head of an Army; but 
hope I am not to anſwer for all the Proceed 
then. 

Colonel Granvil, When | ſaw them going on 
to make uſe of that as Evidence, which was never 
allowed in any Court; I thought 1 ought to more 
for them to withdraw. I ſhall not give my Con. 
ſent to have it read, till ſome Body ſatisfies ne 
"tis good Evidence againſt Sir 9% Fenwick; | 
can't ſee how you can admit this for Evidence: 
Are we to read all the Tryals that are upon this 
Plot? Therefore I delire you will bid them pro- 
duce what is Evidence againſt Sir John Fenmicl 
and not to trifle with you, ; 

Sir Thomas Littleton. If you proceed in this man. 
ner, I know not when you will have done. The 
do not tell you, they produce this as Evidence 
againſt Sir John Fenwick ; nor do take this to he 
the only Evidence to prove him guilty. If ng. 
thing but exact Proof would have ſatisfied, this 
Bill would not have been brought in: But this i; 
to make as good Proof as the Nature of the Thin 
will bear ; you have heard ſeyeral Things before, 
in Relation to Goodman, that poſſibly might ſtrig- 
ly be no more Evidence againſt Sir John Fenwick 
than this, as Goodmarn's being withdrawn. Firſt, 
they offered to prove that he was gone; that it 
was ſuſpicious that Sir John Fenwick was privy to 
his going: Why did you admit the Evidence of 
what he ſaid to the Grand jury? What is this, 
but to give Evidence of what he ſaid to the petit 
Jury, wherein the Grand Jury and Petit Jury have 

oth believed him? 

Mr. Harley. I think if you had come to one 
Determination before you had entered upon 
this Matter, you had very much ſhortned your 
Buſineſs; that is, that you would not expect 
ſuch Proof as is neceſſary at Law; and it may 
be if you would come to it now, it would 
ſave you time: For I find by the Council, that 
what is ſworn againſt another Man, at another 
time, would not be Evidence at Law againſt 
the Priſoner ; and I believe if he ſhould except to 
a Jury-Man, becauſe he was upon Cook's Tryal, it 
would not be allowed as a good Exception, and he 
would be told, he was no way concerned in ano- 
ther's Tryal. | | 

Mr. How. *Tis a ſtrange Sort of, Evidence that 
is offered here, and 'tis a ſtrange way of bringing 
it in. The Houſe made nothing lately of Hear- 
ſay, and yet now Hearſay muſt be taken for Evi- 
dence. I have heard. that the Grand Jury take 
an Oath not to diſcover what was ſworn before 
them; this ſince the Grand jury have ſubjeted 
themſelves to (yet you have brought them here as 
Witneſſes to give an Account of what was ſworn 
before them,) which J am afraid is a Breach of 
their Oath, it ſhall make me give leſs Credit to 
what they ſay. We are here to attaint a Man, 


ings 


but we muſt not talk of Proof; that is a ſtrange 


Thing. Iam ſure, if you do not find it with 
Proof, it wopld be againſt Proof, Shall, be plain 
with you? IJ queſtion if this Houſe had heard 
what Goodman ſyore/at that Tryal, and what was 
alledged againſt it, whether this Houſe would 
have been of that juries Mind: For I have heard 
that two, or three did ſwear, he was not at the 
Place at the time he ſwore he was, as plain a8 4 
Negative could be ſworn. d 
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Mr. Harcourt. If you pleaſe to let the King's 
Council go on upon this, you will fave a great 
deal of Time, and prevent any Exception to any 
Evidence afterwards : For 'tis not in the Power 
of Man to offer any Thing more abſurd. I don't 
believe that ever any Man heard of ſuch a Thing 
Record ſhould be given in Evi- 
dence againſt a Man, that is no Manner of Party 
to the Record: I am ſure never any ſuch Thing 
was attempted before. AS for the other Things, 

on had ſomething offered that made 1t ſeem 
Joubtful how far you ſhould give Credit to them, 
Upon thoſe Matters, the Council at the Bar for 
the King told you, That there was ſome Pretence 


that it was Law, and practiſed below, and a Book 


was produced to juſtify it: But in this Caſe, if there 
be Book, Practice, Precedent, or any Thing to juſti- 


ſy it, I will fir down; the Anſwer made it ten 


times worſe. The Gentleman ſaid, he would not 

have the Record read ; but upon that Record to 
rove what was ſworn at the Tryal, Why, does 

that concern any Perſon in the World but Cook ? 

Lord Cutts. If the worthy Gentleman that ſpake 
laſt had made out all his Propoſitions with Clear- 
neſs, equal to the Aſſurance with which he aſſert- 
ed them, they would have more Weight: But I will 
ſay, That which he hath aſſerted does not appear 
| take this to be the ſame Thing in 
ſome Meaſure debated over again: It hath been 
told you, That this Houſe are to give their Judg- 
ment in a Matter of great Importance; and 
therefore I think *tis fit that all the whole Mat- 
ter ſhould be laid before tnem; when that is 
done, they only are the Judges of what Weight 
it is, 

Mr. Sloane. I go along with thoſe Gentlemen, 
That this is no ſort of Evidence againſt Sir John 
Fenwick : But our Queſtion is about a Witneſs that 
is withdrawn, and to know what he ſaid, and how 
he was believed when he was here. How he is 
gone, we have ſeen already; and therefore though 
I think the Verdict againſt Ct, nor nothing of 
that, can be given in Evidence againſt Sir John 
Fenwick; but yet if he hath withdrawn the Wit- 
neſs, and the Credit of him is at Stake, as you have 
heard Evidence of what he ſaid upon Oath, be- 
fore the Tryal came on, by the ſame Reaſon you 
may hear what he ſaid at the Tryal. 

Mr. Pelham. I think it would ſhorten our De- 
bates, if we were truly ſatisfied about what we 
area doing; That we are Trying Sir John Fenwick, 
as we were told at the Bar; he called it a Tryal, 
and 'tis a Tryal. 1 muſt confeſs I was in hopes 
I ſhould never fit in the Houſe of Commons to 
try any Body; I did not think it the Buſineſs of 
us; if I had, I would not have come hither : But 
ſince we are come into it, is any Thing more na- 
tural, than to examine whether this Evidence 
be proper, or ſuch Evidence as any Court would 
allow of ? 

Sir William Williams. 1 ſuppoſe there is no Gen- 
tleman of our Profeſſion that hath ſeen any Re- 
cord will ſay, That this hath been offered in any 
Court of Law : I believe, if he was upon his Try- 
al upon the Indictment, no Body will ſay it would 

read againſt him. Let us conſider how many 
en yr that have been given haſtily, in the 
ate Relgns, have been reverſed. What is the 
Reaſon that is given for it? It is for receiy- 
lug that for Evidence which was not Evidence 
in the Law: Your Bill of Right takes Notice of it. 

Mr. Sollicitor General. 1 did not think this Matter 
18 1 held you a quarter of an Hour: But 
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if Gentlemen will debate upon the ſame Natter 
that hath been over- ruled twice before; all that 
is to be proved by this Record is, That one Peter 
Cook was attainted for High Treaſon ; if the Coun- 
cil on the other Side would have owned Peter 
Cy to have been Attainted, you had not been 
troubled to have the Record brought to the Table. 
But as to what they ſay, That Sir John Fenwick 
was no Party to the Record, and therefore it can 
he no Evidence againſt him; 1 ſuppoſe it would 
be Evidence for him. Suppoſe Goodman had 
{worn he never had been at the King's. Head Ta- 
vern, would not the Priſoner have produced a 
Witneſs to prove what he had ſworn? Then I 
would put you in mind of a Caſe, becauſe there 
is a Nicety in this Matter without any Reaſon : 
It was in the Tryal of Alderman Corniſh; he was 
Indicted and Tryed, and the great Fact was in 
the Houſe of one Sheperd; there was a Witneſs 
againſt him, one Rumſey, who ſwore, &c. Says 
Mr. Corniſh, he was a Witneſs at my Lord Ruſſe/'s 
Tryal, and he did not name me to be one; and 
it went ſo far, That when Sheperd ſaid, I was in 
the Room; he ſtood up and ſaid, No, it was 
read before | came in. Mr. Corniſh would have 
produced a Witneſs to have proved what Rumſey 
ſaid 3; ſays the Court, We cannot admit of that; 
for it does not appear to us, that my Lord Ruſſel 
was ever tryed for High Treaſon ; and there, up- 
on that Slip, was that Gentleman deſtroyed. I 
pray it may be read; I have given no Opinion of 
what Force it is, but I think it depends upon 
the ſame Reaſon; nay, you have more Reaſon 
to do it, than any Thing you have read to 
|S =, OS 
Mr. Price. *Tis very much preſſed, That you 
ſnould read that, which when Read, they ſay, is 
not Evidence, but only to introduce another Mat- 
ter. If it be not Evidence, upon what Account 
ſhall they read it ? But if it introduce other Evi- 
dence, this is an Ingredient and Part of that E- 
vidence. Now ſuppoſe the Record ſhould be pro- 
duced, and they ſhould bring Witneſs to ſay what 
Goodman ſwore at that Tryal; would that be Evi- 
dence? No ſure, for no Body ever pretends that 
this hath been admitted either at Law, or in Par- 
liament. By what Law? By what Rule? By what 
Meaſure of Reaſon are we to proceed in this Houſe ? 
If you would permit to be produced a Record of 
Conviction againſt a Third Perſon, and this to be 
Evidence againſt one that is not preſent ; I think 
you may as well admit to be produced a Record of 
the Conviction of any other concerned in the Aſ- 
ſaſſination. But I ſtood up Principally upon the 
Obſervation made at the Bar, and he put you that 
which he takes to be a ſiniſter Caſe; for, ſays he, 
ſuppoſe Sir Fohn Fenwick had brought this Record, 
and made uſe of it to take off Goodmar's Teſtimo- 
ny, ſhould it not be Evidence ? Yes, no doubt of it, 
and there is the Diſtinction: Tis one Thing where 
you are to give in a Record to Convict and Attaint 
a Perſon; and another Thing where it is to prove 
a Man perjured, and to invalidate his Teſtimony 
for when Evidence is brought againſt a Priſoner, 
he hath no Way to leſſen his Evidence but what 
is Collateral ; if it be upon a Tryal when another 
is concerned, if the Witneſs gave a contrary Evi- 
dence, or the Party was acquitted, then the Re- 
cord may be made uſe of againſt the Witneſs : But 
it differs very much, where you bring Evidence 
to take off the Credit of a Witneſs, and where 
you bring it to Convict or Attaint a Perſon. The 
Caſe of Corniſh, that turns upon the ſame Reaſon z 
Mm 3 and 
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and it was only to be uſed to take off the Teſti- 
mony of Rumſey ; but if this Record of the Con- 
vigion of Col be brought to any Purpoſe now; 
tis to ſatisfy your Conſciences, that Goodman gave 
a good Teſtimony at that Tryal; and 1 wonder 
the Serjeants ſhould offer ir, who are Sworn to 
offer nothing in Violation of the Law. i 

Dr. Oxenden. If I did not think this Queſtion 
had been determined before, I ſhould not trouble 
you in this Debate, for did not we receive what 
Goodman depoſed upon Oath before a Juſtice of 
peace? Was it read becauſe it was taken in Wri- 
ting, or becauſe it was his Evidence ? Now they 
offer you an Evidence of his, that was not put in- 
co Writing, but they will prove by Witneſs ; what 
is the Difference? If it had been taken down in 
Writing, it muſt have been admitted as the ſame 
was before. | 

Sir Marmaduke Wyvell. That worthy Gentleman 
deſired to know the Difference, &c. That De- 
poſition was againſt Sir John Fenwick, but this 
Evidence that they offer now, was given againſt 
Peter Cook. | | 

Mr. Att. General. You are now upon a Dehate, 
Whether you ſhall read the Conviction of Peter Cook ? 
I do agree with thoſe Gentlemen that have ſpoke 
of this Matter, that the Conviction of Cook, nor 
any Evidence upon his Conviction, can be Evi- 
dence againſt Sir John Fenwick, I don't pretend 
that this is: Nor don't believe that this is offered 
upon any ſuch Conſideration ; but *ris one of the 
Allegations of the Bill, that ſeveral of theſe Gen- 
tlemen were preſent at this Conſult, of which Sir 
John Fenwick is accuſed ; therefore I ſuppoſe the 
Council for the Bill, did offer this Record to make 
good that Allegation, and ſo think it may be pro- 


perly offered, unleſs it be admitted: I don't ſee 


how it can be made good further ; I do not think 
it proper to examine to what Goodman Swore at 
Cook's Tryal. Yo 

Sir Wiliam Wiliamſon. I ſpeak only to ſhew my 
Concurrence with the Attorney General; Mr. At- 
torney hath Stated it right no doubt, as to the Con- 
viction of this Perſon; as Mr. Attorney offers it, 
it may be proper enough. 

Members. Call them in, call them in. 


Sir Chriſtopher Muſgrave. 1 hear Gentlemen ſay, | 


Call them in; do you intend when you call them 
in to read this Record ? I think the learned Gen- 
tleman hath ſtated it, That it ought not to be read 
as Evidence. Now the Council for Sir John Fen- 
wick ſaid, they hoped you would not ſuffer it to 
be read as Evidence againſt the Priſoner : I never 
heard the Council ſay, that Cook was not Attainted, 
nor ever heard that any Man did doubt it ; then if 
it be no Controverſy between the Council, to 
what End is it brought hither ? Do you think that 
the Steps that are urged to be taken in this Caſe, 
will not be a Precedent for Poſterity? I take it 
that there is a great deal of difference between the 
Paper you have read, and this Record, and there- 
fore if you call in the Council, I hope you will 
not gratifie them in reading of it. 

Mr. Edward Harley. Before you call the Coun- 
cil io, I humbly propoſe it to you to conſider to 
what Purpoſe this Record ſhould be read ; if as 
Evidence, you are through all the Courſe of Proof 
that is ſettled by the Common Law, and Statute 
Jaw; for it hath been in all Tryals oppoſed to 
give in Evidence that which is improper, becauſe 
it ſhould not influence the jury. I would not 
have it ſaid, that under the Reign of King Mil- 


fam, any Thing was done contrary to the Law 


The Tryal of 


8 Will. 2 
and Conſtitution of the Nation. There hath hee 
an Inſtance given of the Tryal of Mr. Gray 
though that Caſe does not come up to it; but pe 
know what was done in thoſe Keigns hath ben 
juſtly reflected upon: And 1 hope you will nor 
make a Precedent here, to encourage judges to 
do what is againſt Law. 

Mr. Speaker. Gentlemen, This is your Queſtiog 
That the Record of the Conviction of Peter C 
ſhall be read. 

Which Queſtion being put, the Houſe divideg, 
Ayes 181. Noes 110. 

So it paſſed in the A ffir mative. 

Mr. Speaker. Gentlemen you have had anothe; 
Queſtion that hath been the Subject of your pe. 
bate, That the Council for the Bill be admitted 
to give Evidence, as to what Goodman ſwore 3. 
gainſt Peter Cook. 

Mr. Robert Harley. The Learned Gentleman gig 
tell you, That what Goodman ſaid at that Trya 
ought not to be given in Evidence; and there. 
fore, I think, Gentlemen won't inſiſt upon that 
that is, carrying it too far; and I think, he 


opened it, that it was only to prove that (4 


— Attainted, and to make uſe of it no tir. 
ter. ä 
Mr. Speaker. Is it then your Pleaſure, that Sir 
John Fenwick and his Council be called in ? 
Which Queſtion being put, it paſſed in the Af. 
mative, and accordingly they were called in, 
Mr. Speaker, Sir Thomas Powys, The Hoyſe 
hath determined ro have this Record read, not 
as Evidence againſt Sir John Fenwick, but to 
prove the Allegations in the Bill, and that Ga- 
was Attainted. 


Read the Record. 


Accordingly that Record was read by the 
Clerk. 

Sir Barthol. Shower, We are ſure the Record does 
not prove that he was Convited upon Goodman 
Evidence, 

Mr. Serj. Lovel. Look upon the Indictment. 

Sir Thomas Powys. It appears by that, that G. 
man was a Witneſs upon the Indictment; but it 
does not prove by that, that he was a Witneſs upon 
the Tryal. 

Mr. Serj. Gould. May it pleaſe you then, Mr. 
Speaker, thus far *tis agreed, that here is a Re- 
cord of the Conviction of Cook; and tis agreed, 
and the Record ſpeaks it, That Goodman was 4 


Witneſs, for it is indorſed upon the Indictment. 


Now the main Diſpute is, Whether Goodman“ 
Evidence did prevail to Convict Cook, upon that lu- 
dictment? And for that we ſhall apply our ſelves, 
Call our Evidence, ſome of the Jury, and ſome 


that were then Witneſſes, and they will give you 


an Account upon what Evidence that Conviction 
was. 8 

Sir Thomas Pomys. In what you were pleaſed to 
acquaint us at our laſt coming in, you were plea- 
ſed to give ſuch a Reaſon in Relation to the Read- 
ing of this Record, that if we had heard it be- 


fore, we would not have troubled you to have 


withdrawn; for it was proper to make out the 
Allegations of the Bill, and that Cook was Convict- 
ed; but we apprehend, they can carry it no fur- 
ther than what they have applied it to. But | 
perceive from hence, the Gentlemen of the other 


Side are encouraged to procced to another ** 
| 0 
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of Evidence, ſuch they call it ; they are going to 
11 the Witneſſes to prove what was ſworn at 
— Tryal of Cook, where Sir John Fenwick, nor 
no Perſon on his behalf, was preſenr, either to 
hear, or obſerve, or croſs examine, or olfer any 
Thing to their Credit, which poſſibly he might 
be furniſhed with, though Cook was not; J hope 
that will be no more allowed of as Evidence here, 
than in any other Place. : 
cir Barthol. Shower. We humbly oppoſe their 
calling of Wirneſles to give this Account of the 
Evidence given at Cook's Tryal. And we ſubmit 
jt to your Conſideration, whether you will think it 
aſt, that the Evidence that is given with reſpec to 
one Man only, ſhall conclude another Perſon that 
ſtands at the Bar in defence of his Life; or that it 
ſhall be given againſt him. Every Man's Defence is 
ſeyeral ; and we oppoſed the Reading of the Record 
before, and ſo do now the calling of any Wit- 
neſſes to this Purpoſe, for the ſame Reaſon. 

Mr. Serjeant Lovel. We call theſe Witneſſes for 
no other Purpoſe, but to prove, that Goodman, what 
he did inform by that Paper, he did Swear before 

ury- 
: 2 Gentlemen, you muſt withdraw. 


Accordingly they withdrew. 


Mr. Manley. I thank God I have that regard 
for the Laws of England, and to every Engliſk-man's 
Life, that when I fee any Thing attempted againſt 
it, 1 muſt give my Teſtimony againſt it; 1 did 
not believe they would have inſiſted on it, for 
there was a Gentleman that ſate near to you, who 
in the cloſe of his Debate, I thought had ſatisfi- 
ed every Body, That this was a Thing that ought 
not to be read; if they ſhould do it, it would be 
a Thing of dreadful Conſequence; if you ſhould 
admit of every Thing theſe Gentlemen that come 
in for the Bill offer, I know not where it will 
end. How will it appear, that upon Goodmar's 
Evidence the Jury found Cook guilty ? For they 
might fiad Cook guilty, and yet give no Credit to 
Goodman; for he was contradicted materially, and 
there might be other Evidence upon which they 
might find him guilty, and yet lay aſide the Evi- 
dence given by Goodman : But whether one Way 
or the other, we can't tell. They tell us, We 
are not to be guided by the Rules of Weſtminſter- 
Hall, but we are to be governed by the Rules of 
Juſtice; and we are not at this time to ſeek a 
Way to the King's Fayour by voting againſt a 
Criminal for High Treaſon. 

Mr. Sloane, There is no manner of doubt of it, 
That that Gentleman is in the Right, who tells 
you, If this Indictment and Conviction of Peter 
Cook, ſtood ſingly, as to Sir John Fenwick, "tis no 
Evidence; and if they will produce Goodman now, 
it ſhall be no Evidence againſt them; but take 
the Caſe as it is, here is a Witneſs, who hath 
given me Satisfaction, that 'tis one of Sir John 
Ferwick's Friends or Agents (which is the ſame 
Thing as if done by himſelf) by whoſe Means 
this Witneſs is withdrawn : Now the Queſtion is, 
What could this Witneſs ſay, when he was here ? 
What did he ſay ? *Tis not Concluſive, but *tis 
Material for you to hear what he did ſay when he 
was upon his Oath. 

Sir Chriſtopher Muſgrave. The Gentleman of the 
Long Robe that ſpake laſt, was plcaſed to tell 
Jon, It is very reaſonable that you ſhould hear 
thoſe Perſons, as to what Good. in ſwore at Cook's 
Tryal; J confeſs, I think this ger than all 
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the reſt, becauſe what you have hitherto Admit- 
ted was in Writing; one was an Examination 
before a Juſtice of Peace, the other a Record ; but 
for any Man to ſay, he can exactly repeat what 
any Man ſwore at the Tryal, to me is wonder- 
ful: Why, in his Evidence, the leaſt Miſtake of a 
Word alters the Nature of the Thing, and there- 
fore this would be a bold Undertaking for any 
Man; for if he wavers in the leaſt Circumſtance, 
"tis not true that he ſwore fo; then this Gentle- 
man was no Ways concerned in that Tryal; and 
to what Purpoſe 1s it rcad, if not to the Preju- 
dice of Sir John Feawick ? I do not know but by 
the ſame Rule, you may hear Evidence of what 
any Man hath ſworn upon all the Tryals this three 
quarters of a Year. 

Mr. Sloane. | have been called upon, to know 
in what Caſes Teſtimony hath been given, that 
Witneſſes have ſworn ſo and fo at a former Try- 
al. Tis every Day's Practice between Party and 
Party, that where a Witneſs doth die, between 
the ſame Parties (I will ſtate the Caſe fairly)*Tis 
given in Evidence, that ſuch a Witneſs at ſuch a 
Tryal, did Swear ſo and ſo; ſometimes they take 
it in Short Hand, and then they can tell the 
Words of it, otherwiſe they repeat it upon their 
Memories, but I will not ſtrain it: But | put it 
with a further Reaſan upon it, for we do not de- 
lire to hear it as Concluſtive Evidence upon the 
Priſoner, but only in this Senſe ; here is a Wit- 
neſs ſuppoſed to be carry'd away by the Priſoner's 
Means; and therefore, 1s it not neceſſary to hear 
what he ſaid before he was deluded and carried 
away? Not that after it is heard, it is any Con- 
cluſive Evidence, but it is reaſonable we ſhould 
come at the Truth, Omnibus viis, & modis quibus 
Melius ſciri poterit, | 
Sir Thomas Littleton. A Gentleman ſays, to what 
purpoſe ſhould it be read, if it be not to the 
Prejudice of Sir John Fenwick? On the other Side, 
we may ſay, *tis for his Benefit; that is only ſup- 
poſing one Way or another: I will hear any Body 
to his Benefit, and any Body to his Prejudice. Says 
a worthy Gentleman, It is not done in Criminal 
Caſes: Why, in this Caſe you have heard the Grand 
Jury,what he Swore before them already ; and what 
Objection is there more againſt hearing what he 
Swore in another Caſe, than againſt hearing what 
he Swore upon the Indictment? The main In- 
ducement for you to hear it, is becauſe he is 
gone away, and can't be heard Viva Voce, and 
m Suſpicion that it was by Contrivance of the 

arty. 

Mr. Gery. | would ſpeak but one Word as to 
what the Gentleman that ſpake laſt but one ſaid, 
and that is, as to the Courts below, That one Man 
is allowed very often to give in Evidence what 
another Swore; it hath been fo, and 'tis at the 
Peril of any Perſon that Swears that he Swear 
Truth ; for he may be proſecuted if he does 
not Swear Truth ; but I would ask him, what 
Remedy there is here, if he do not ſay the 
Truth? We have no Remedy againſt him if 
he takes away this Man's Life by what he ſays here. 

Mr. Smith, Truly, Sir, if 1 muſt give my Opi- 
nion, I do think 'tis very reaſonable, that Bills 
of Attainder ſhould be only upon extraordinary 
Occaſions , I think, that take it at beſt, if there was 
not a Place where the Witneſſes are to be Sworn, 
and more particularly examined, I know not whe- 
ther I ſhould give my Conſeat for the paſſing of 
this Bill through your Houſe; for the Witneſſes 
againſt the Priſoner are not Sworn, nor the Wit- 
8 neſſes 
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neſſes brought againſt them; ſo that we can only 
give our Opinion upon the Probability of the Mat- 
ter; for what that Gentleman ſays, weighs with 
me, That 'tis a difficult Thing for any Man to 
charge himſelf with what was Sworn at a former 
Tryal; for the Miſtake of a Word may alter the 
Senſe very much. We are told, by a worthy 
Gentleman, That there was two or three Witneſ- 
ſes that did give ſuch Evidence againſt the Teſti- 
mony of Goodman, that ' tis a Wonder almoſt how 
Cook, could be found guilty : It is our Misfortune 
that Goodman is not here, it would have been worth 
our While to have heard what Goodman could have 
ſaid in his own Defence; but ſince there are ſuch 
Witneſſes like to be offered againſt Goodman's Te- 
ſtimony, Is it not reaſonable that we ſhould hear 
what Goodman ſaid for himſelf ? 

Mr. How. Sir, I always thought it very reaſona- 
ble, that you ſhould hear any Evidence that might 
tend to your Information; but I think 'tis plain, 
that nothing can tend to your Information that is 
alledged by any Perſon that is not to be believed ; 
that is to ſay, is not to be believed from the Na- 
ture of the Evidence, though from the moſt cre- 
dible Perſon in the World. I know not whether 
theſe Witneſſes are to be brought or no, but I have 
heard that Cook, after he was condemned to die, 
without any Apprehenſion of his being ſaved, did, 
upon the Sacrament, declare, That Goodman was 
not upon the Place at that Time he ſwore himſelf 
to be there. I have heard ſince, that the ſame 
Divine that gave him the Sacrament, Dr. Wake, 
when he had confeſſed it, after he had made ſuch 
a Declaration, had ſuch an Abhorrence of it, that 
he would go to him no more; but I can't think 
we can have Information from theſe Perſons, that 
I ſuppoſe did not think of giving Evidence in this 
Tryal, and therefore did not take notice ſo par- 
ticularly of what he ſaid; and if fo, 'tis loſing 
your Time to hear it. 

Mr. Sealer. Gentlemen, the Queſtion is this, 
That the Council againſt Sir John Fenwick be al- 
lowed to examine Witneſſes, as to what Goodman 
Swore at the Tryal of Peter Cook. 

Sir Godfrey Coply. I muſt confeſs it would weigh 
with me, if it had been made appear, that Sir John 
Fenwick, had taken off any Evidence, and I ſhould 
be ready to apply it as well as I could ; but I muſt 
needs take notice of what was ſaid in this Debate, 
that we had done as much as this comes to al- 
ready ; this makes me a little more apprehenſive, 
and to take care what we do now, ſince what this 
Houſe does, hath ſo quick an Operation. We are 
citing Precedents of this very Day already, and 
make one Thing a Hand to draw on another, and 
ſo they may eaſily be made uſe of in after Parlia- 

ments. 

Sir Henry Dutton Colt. I believe no one Gentle- 
man doubts, that Cook was convicted upon the Evi- 
dence of Goodman; if they do, I would know the 
Reaſon of it; for upon the laſt Act, there are to 
be two Evidences to the ſame Treaſon : There 
were but two poſitive Witneſſes againſt him for 
Treaſon, and they were Porter and Goodman I 
think, therefore, he was convicted upon the Eyvi- 
dence of Goodman; what then needs any Perſon 
to remember any Particulars that paſſed at the 
Tryal, if they remember in the Whole, that he 
was conviged by the Evidence of Porter and Good- 
man ? 

Mr. Speaker. As many that are of Opinion that 
the Council againſt Sir Joby Fenwick be allowed to 
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examine Witneſſes, as to what Goodman ſwore 1; 


the Tryal of Cob, ſay, Aye. 


Ayes 180. Noes 102, 


[ Afterwards the Queſtion of Adjournment way N 
and it paſſed in the Negative; and ſeveral Gentle. 


men that were againſt the Bill, to about For 
went away together in a Body; ſome of them a. 
ving declared, that their Health would not give 
them leave to ſtay there longer. 1 


And Sir John Fenwick, and the Council were broigle 


in again. 


Mr. Speaker, Mr. Serjeant Gould, the Houſe da 
allow you to examine Witneſſes as to what Gad. 
man {wore at the Tryal of Cook; pray go on with 
your Evidence. 

Mr. Serjeant Lovell. We call Mr. Collins, Sir. 


Who was brought to the Bar. 


Mr. Speaker. Was hea Jury-Man ? 

Mr. Serjeant Lovell. He was one of the Petit. 
Jury, Sir. | 

Mr. Speaker. Mr. Collins, can you give the Houſe 
an Account of what was Sworn by Goodman, upon 
the Tryal of Cook? | 

Mr. Collins. To the beſt of my Memory, I will 
give the beſt Account I can. Goodman did depoſe, 
That he came to the King's Head in Leaden-hal 
Street, and enquired for Captain Porter, according 
as the Captain had ordered him; and the Captain 
came down and carry'd him up into the Room 
where the Gentlemen were. There was Sir John 
Freind, Sir William Perkins, Mr. Charnock, Mr. Cook, 
and Sir John Fenwick; there was two others, if you 
pleaſe to have me name them. 31 

Members. Yes, yes. 

Mr. Collins. My Lord Aylesbury, and my Lord 
Montgomery This was what he depoſed. 

Mr. Speaker. Go on, Sir, you have named thoſe 
that were at the Meeting. 

Mr. Serjeant Lovell. Did he give you an Ac- 
couat of what was Agreed on at that Mect- 
"© | 
Mr. Collins; I think it was about ſending Charnoc 
to France. f 

Mr. Speaker. Sir, you ſhould repeat all the Parti- 
culars what Charnock was to do. 

Mr. Collins. I can't remember any Thing further 
than what I have told you. 

Mr. Serjeant Gould. If you pleaſe that Mr. Co- 
per may be asked to this. 

Mr. Speaker. Was you of the Petit. Jury that con- 
victed Mr. Cook ? | 

Mr. Cooper. Ves. 

Ma. Speaker. Can you give the Houſe an Ac- 
count what Evidence Goodman gave to you for 
conviction of Cook, and what he ſaid in that Evi 
dence ? 2 

Mr. Cooper. Mr. Goodman did declare upon his 
Evidence, That he was at the 0/4 King's Head in 
Leaden-hall Street, where he did meet with divers 
Perſons that were in Conſultation ; he named Char- 
nock, Sir John Fenwick, Sir John Freind, and dives 
others. 

Mr. Speaker. What was the Conſultation ? 
Mr. Cooper. It was about ſending Charnock 09! 
into France. 

Mr. Sealer. To what purpoſe ? 

/ | Mr. Co 
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- Cooper. To bring over Forces, or encourage 
Fn * over of Forces: That was the Pur- 
f his Meſſage. 
Pr. Speaker, Will you produce any other Evi- 
this Point? 

Gn Gould. We deſire this Gentleman 
may be asked to the ſame Purpoſe. 

Mr. Speaker. Was you one of the Petit-Jury. 

Another Witneſs. There was Captain Porter, and 
Mr. Goodman, that were the two Evidences; and 
Goodman did ſay, That he had been at the 014 
XKino's Head in Leaden hall Street, one Coxe's, and 

Oo 


Sir John Fenwick was there, and ſeveral other 


Gentlemen, conſulting of an Affair to ſend over 
into France for ſome Forces to be brought over 


iato England; and that Charnock was the Perſon, 


they all agreed he ſhould go over. 
w_ Seaker. But did he give you an Account of 
what Cook and the _— * agree to, upon which 
ound Mr. Cook guilty * 
0 ſame. We did „ that Cook did con- 
ſent that Charneck ſhould go over to France, and 
acquaint King James, That there had been a Meet- 
ing of ſeveral Gentlemen, and that they had made 
ſeveral Offers of Soldiers and People that were to 
be raiſed here, and to acquaint King James with 
it; and he declared, That Sir John Fenwick was 
there at the ſame Time. 5 i | 

Mr. Speaker. Pray, can you give this Houſe an 
Account of what Exception was taken to Good- 
man's Credit, and how it was anſwered ? 

The ſame, There was Exception taken, That he 
was guilty of a great many Crimes, and that he 
had his Pardon, and the Fines were levy'd upon 
him; but it was ſaid then, that he had paid his 
Fine, and that he was a very good Evidence in 
the Caſe. | 

Mr. Speaker. Mr. Serjeant Gould, Have you any 
other Evidence to produce? 

Mr. Serjeant Lovell. If you pleaſe, Mr. Speaker, 
here is Mr. Tanner, the Clerk of the Arraignments, 
that beſt knows the Nature of theſe Things ; that 
as to theſe Objections that were made, it appear- 


ed to the Court to be a Contrivance, for he was 


never Bailed, but diſcharged without any more to 
do. If you pleaſe that he may be asked, What 
Objections were made to Goodmar's Reputation, 
and what Anſwer was made to it ? 

Mr. Speaker. 1 did ask the Jury-man that; and 
I ſuppoſe you need not labour this Point, un- 
leſs the Credit of Goodman comes in queſtion 
here. 

Mr. Serjeant Gould. Then may it pleaſe you, 
Mr. Speaker, we have one other Piece of Evidence 
againſt Sir John Fenwick, which we are humbly to 
offer to your Conſideration, and I think tis very 
Material; and 'tis ſome of the Evidence which 1 
did open in Stating of the Caſe, wherein Sir John 
Fenwick hath, in a Manner, given a Verdict againſt 


himſelf; for while Sir John Fenwick was working 


of his Eſcape to go beyond Sea, at that very Time 
there was a Letter written by him, directed to 
his Lady, and delivered into the Hands of one 
Mr. Fowler, who was to cauſe it to be delivered to 
his Lady, by one IVebber, who was taken up when 
dir John Fenwick was; this Letter imports, That 
Sir John Fenwick look d upon himſelf, as having no 
Defence, but depended. only upon a Contrivance 
with the Jury ; they were to work with ſome 
Perſons of the Jury, who were to ſtand it out, and 
to ſtarve the reſt; and ſo by that Means to ſave 
im. Our Evidence of this will he, That it fell 
out that Webber, (we have him no here now, but 
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have endeavoured it as much as was poſſible; but 
he is gone too out of the Way.) That he was ta- 
ken at the ſame Time that Sir Jahn Fenwick was; 
but by reaſon of the protracting of Sir Job's 
Tryal, he comes, and is delivered, there being 
no Charge againſt him; and he is ſince his Deli- 
verance, upon his Habeas Corpus, gone out of the 
Way; but we ſhall, in the Method of our Evi- 
dence, produce you Mr. Fowler, the Perſon to 
whom this Letter was handed, who will give you 
an Account of this Letter; and then will produce 
this Letter: To which End, we muſt humbly beg 
the Favour of a worthy Member of this Houſe, 
Mr. Vernon, who hath this Letter, that it may be 
produced, and ſhewed to Mr. F.wler. 

Mr. Vernon. Sir, I receiv'd your Order to bring 
the Letter that Sir John Fenwick wrote, while in 
Cuſtody at Rumney, which was ſent up to me by 
Mr. Maſcall, who had it of Mr. Fowler; and, if you 
pleaſe, I am ready to deliver it. | 

Mr. Speaker. Who ſent it to you ? | | 

Mr. Vernon. One Mr. Maſcall, a Juſtice of Peace 
of Rumney. 

Sir Thomas Powys. I hope now we ſhall make an 
Objection to this Letter, with good Authority. 
Surely for them to produce a Letter, as Sir Fohr 
Fenwick's, is not to be allow'd as Evidence, unleſs 
it was proy'd that he wrote it, becauſe that Sort 
of Evidence was particularly taken notice of by 
Parliament: And judgment given upon that Sort 
of Evidence, by Compariſon of Hands in the Caſe 
of Mr. Sidncy, and the A of Reverſal of his At- 
tainder, does allow it to be illegal Evidence. This 
is ſuch an Authority as, I hope, will bear no diſ- 
pute : And the Courts of Weſtminſter Hall, have 
ſince thought it ſo; they did ſo in the Caſe of 
Cosby, who was Tryed the other Day in Weſtmin- 
ſter Hall, 

Sir Barth. Shower. In this Objection we have the 
Opinion of inferior Courts, and the Parliament 
too; for the particular Evidence Mr. Sidney was 
convicted upon, was upon a Paper which was 
found, and proved by ſome who pretended to know 
his Hand; and I am ſure that is more than they 
can pretend to, and more than they have yet open- 
ed. We do therefore humbly oppoſe this Evi- 


dence, it being in the Caſe of the Life of a Man; 


and the King, Lords and Commons, having de- 
clared, That this Sort of Evidence ought not to 
be allowed: And therefore, I hope, you- will not 
allow it in this Caſe. And in Crosby's Caſe, upon 
reading the Act of Parliament, this Evidence was 
not allowed, and Crosby was acquitted. | 

Sir Thomas Powys. | have a Copy of the Bill for 
reverſing the Attainder in my Hand; and it ſays, 
The producing a Paper found in the Cloſet of 
Mr. Sidney, which was not proved by any Wit- 
neſs to be his Hand. writing, &c. and, we hope, 
if in the Judgment of the Parliament that was not 
thought reaſonable Evidence to Attaint him, this 
will not be thought reaſonable in Parliament to 
Attaint this Gentleman. 

Mr. Serj. Gould. As this Caſe is, we hope this 


may be a concurring Evidence: It will be plain, 
upon the Evidence we ſhall give, That Webber was 


with Sir John, and taken with him; and at that 
Time this Letter was handed by him over to Fow- 


ler, to be carried to my Lady. Now, Sir, we 


humbly offer it to your Conſideration, Ho far it 
is available, and what Operation it will have? 
Whether, in a Caſe of this Nature, theſe two be- 
ing taken together, and Webber delivers this Let- 
ter to Fowler to deliver it to Sir John Fenwick's La- 


dy 
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dy, and the import of the Letter concerns Sir John 
Fenwick tor his Acquittal, you will not ſuffer it to 
be read? *Tis not to charge him with a Treaſon, 
for that is the Caſe of Algernoon Sidney: Tis not 
to prove a Crime upon him; but we will prove 
that Sir John Fenwick handed this Letter over, that 
it might come to his Lady; by which he deſired 
his Lady ſo far to work the Matter, That ſome 
ſury-man might be found to ſtarve the Reſt, and 
ſtand out for him : If we could produce Webber 
we would; tis plain, Webber correſponded with 
Sir John, and was with him. RE 

Mr. Serj. Lovell. I humbly beg one Word 1n this 
Matter : The Council on the other Side do very 
well know, the conſtant Practice is, T hat in the 
Caſe of a Deed or Will, let the Value of the 
Eſtate be what it will, if the Witneſſes can't be 
produced, or are gone beyond Sea, they always 
admit Evidence by Compariſon of Hands. But 
for the Caſe of Algernoon Sidney, there is no doubt 
but his Attainder ought to be reverſed, becauſe 
that Attainder was upon no other Evidence for 
there was no other Proof, but a Paper, that he 
himſelf did ſay, was only for the Exerciſing of his 
own Ingenuity and Parts; and was ſaid to be writ- 
ten for no other Purpoſe, and proved only by the 
Compariſon of Hands. Had there been any otter 
Witneſs to corroborate, it had altered the Cale; 


but in our Caſe, we do produce the Letter, not for 


the Convicting of the Priſoner at the Bar; but we 
are humbly to lay before you all the Matter of 
Fact. It will be worthy of your Conſideration, 
what you will think fit to take, and what to reject ; 
that is a Matter for your own Judgment. We 
produce this Letter for this Purpoſe, to ſhew you, 
That after Sir Fohn Fenwick was taken, he appre- 
hended his Caſe to be ſo deſperate, that he uſed 
theſe indirect Means. 

Mr. Speaker. What mean you by that? This Let- 
ter came from Mr. Fowler. 

Mr. Serj. Lovell. Here is Mr. Fowler that receiv'd 
it from Webber, when Sir John Fenwick was by, in 
the Preſence of Sir John Fenwick. 

Mr. Speaker. Shew Mr. Fowler the Letter, 


Accordingly the Clerk went down to the Bar, and 
ſhew'd Mr. Fowler the Letter. 


Mr. Speaker. Do you know that Paper ? 

Mr. Fowler. Yes, Sir. 

Mr. Speaker. Where have you ſeen it before ? 

Mr. Fowler. J had it from one Webber, that was 
at Rumney, about the Third of June, as I remem- 
ber. 

Mr. Speaker. Was that the Time that Sir John 
Fenwick was ſeiz'd ? 

Mr. Fowler. He was then at Rumney. Mr. Web- 
ber, I was told, had ſome Acquaintance with me, 
and deſired to ſpeak with me. I went to him; 
and he was riſing ; and when up, ſays he, Mr. Fow- 
ler, I would deſire you to put a Letter into the 
Poſt; ſays he, There is no Hurt in it; it is direct- 
ed to Mrs. Frances Farrer, at the Counteſs of Car- 
liſle's in Soho- Square; and when I had deliver'd it, 
he deſir'd me to come to him again. 

Mr. Speaker. Did you come to him again? 

Mr. Fowler. Mr. Maſcall of Rumney ſent for me 
to his Houſe, and told me, That he had heard that 
I had received ſome Letter from Mr. Webber; and 
when he had open'd it, and ſaw what it was, he 
thought fit to ſend it up to the Secretary of State; 
and I made my Mark upon it, that I might know 
it agaln, 
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Mr. Seater. Have you made your Mark upon 
it? 
Mr. Fowler. Ves, Sir. | 
Mr. Serj. Lovell I deſire he may be asked, Whe. 
ther Sir John Fenwick was not in the ſame Room 
when Webber delivered it? 
Mr. Fowler. Ves: But] queſtion whether he ſu 
Mr. Webber give it; for he delivered it privately, 


as] thought. 


Mr. Speaker, Was Sir John in the Room then? 

Mr. Fowler. Yes, Sir. | 

Mr. Speaker, Can you ſay any Thing more of 
Sir John Fenwicks Knowledge of that Paper? 

Mr. Fowler, No, I know no more. 

Mr. Serj. Gould. If you pleaſe then, Mr. Speaker 
becauſe perhaps there may be ſome Objections, that 
we ſhould give an Account of Webber, we will call 
a Witneſs, that we have done our utmoſt to find 
him out. | 

Members, No, no. 

Sir Thoinas Powys. That which I was going tg 
offer is, That this Proof is ſhort; if that which in 
the Act of Reverſal of the Attainder of Mr. Sidney 
is admitted to be no Proof againſt him ; for the 
Act recites that Letter was found in his Cloſer, and 
proved by Compariſon of Hands, and yet for all 
that, this Sort of Evidence is condemn'd by this 
Act of Reverſal, as illegal Evidence. This Caſe 
before you comes ſhort of that; for here is n0 
Proof by Compariſon of Hands, nor that it wa 
in the Poſſeſſion af Sir John Fenwick : But only that 
a Perſon in the Room, without the Privity of 
Sir Fohn Fenwick, delivered it to another ; and the 
Witneſs ſays, he did it in a private Manner. 

Sir Bartholomew Shower. With Submiſſion, this 
Letter could not be read in any Place whatſoeyer, 
againſt Sir John Fenwick, in a Civil Cauſe; for 
even in that Caſe, they muſt prove it to be his 
Hand-writing, by Compariſon of Hands. 

Mr. Serjeant Gould. I think not to inſiſt upon it: 
But that we ſhall deſire is this; we have now 
done with our Evidence, only we ſhall deſire the 
worthy Member, Mr. Vernon, to give an Account 
what was the Reaſon, why Sir John hath not been 
Tryed ; for indeed, he hath very much trifled 
with the Government, pretending till to make a 
free and ingenuous Confeſſion. 

Sir Thomas Powys. I am of Council for this Gentle- 
man at the Bar; for his Life, for his Fortune, for 
All that he hath in the World. 
this Gentleman's Caſe, bur *ris a Caſe that may be 
of great Conſequence in all future Times. 7 have, 
as *twas my Duty, attended for at leaſt theſe 
twelve Hours, either in opening the Matter, or 
by producing ſuch Evidence as, we hoped, wedid 
fairly Object to. Sir, there are ſeveral Things 
offer'd on their Parts, which 1 confeſs we little 
expected, and which will require ſomething to be 
ſaid to; and I have a great deal to offer on the 
Behalf of Sir John Fenwick, both as to this Method 
that is taken, and what is alledged in the Bill, 
and what is contained in the Indictment upon 
which the Bill is founded, wherein I deſire to be 
heard; and ſince you have been pleaſed to allow 
us to be Conncil for him, I am ſure we ſhall have 
a fair and fayourable Hearing, We have a great 
deal to offer to you, both as to the Matter of the 

Indictment, and the Manner of it: And I hope 
to ſhew you, That the Indictment, as it is laid, 
does contain a ſufficient Charge of Treaſon, We 
have likewiſe a great deal to ſay, as to the Evi- 
dence they have offer'd, at leaſt what they call ſo: 


But I muſt make it my Requeſt, Thar we on 
ave 


*Tis not obly 
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Sir John 


till. to Morrow Morning to make our 
owe LON. and Anſwer what hath been faid 
by the Council on the other Side. I am not in a 
d Condition by this long Attendance, and 
by attending my Duty in the Courts in Weſtmin- 
er- bal; and I am afraid J am not now in a Con- 
dition to do my Duty, as may be expected from 
me. I muſt own it, I am not prepared as I ought 
to be; and I hope when there is ſo great a Stake, 
you will allow us till to Morrow Morning? 

Sir Bartholomew Shower, | beg your Favour in the 
ſame Manner, and to the ſame Effect as Sir Thomas 
Powys hath done. It is to be acknowledg d there 
are ſeveral Things offered in Evidence, which is 
new to us Lawyers; we do not deſire to Trifle : 
We do not deſire it on behalf of the Priſoner by 
Way of Delay ; but on behalf of the Length of 
the proceedings, that you will give us a fair Hear- 
ing, as you have allowed it to the King's Ser- 
jeants; and that we may make that Defence that 
is incumbent upon us in diſcharge of our Duty to 


the Priſoner. : 
Mr. Speaker. Gentlemen, you muſt withdraw. 


( And being withdrawn.) = : 

Mr. Smith. I would not give an Opportunity to 
any Man to practiſe with Witneſſes, to hinder the 
Truth of the Matter from appearing, after they have 
heard the Evidence for the Bill. I would know 
what Liſt of theſe Witneſſes Sir John Fenwick hath 
given in ? : 

Mr. Speaker. You did make an Order, That 
Sir John Fenwick ſhould deliver in a Liſt of his Wit- 


1696. 


have Li 


| neſſes; but 1 believe he did not ſend any Liſt to 
any Body upon that Account, for I have made no 


Order for any. . 
Lord Coningsby. 1 am convinc'd that you are 


| obliged to ſit ſo long as to hear the Witneſſes on 


both Sides; and therefore my Motion is, to call 
in the Council, and ask them, if they have any 
Evidence to produce; but I do not deſire the 
Council ſhould go on to make their Obſervations 
to Night. N 

Sir Walter Young. I think you are rightly moved 
by that noble Lord that ſpoke laſt. I think if 
Sir John Fenwick, hath any Evidence to produce, 


he ought to produce it now; and that you ought 
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not to give him Time till to Morrow Morning to 


produce That. | . 

Mr. Speaker. Is it your Pleaſure that Sir John 
Fenwick and the Council be called in, and told, 
That the Houſe do expect, if they have any Wit- 
neſſes, that they do examin them to Night ; but 
as to their Obſervations, the Houſe will give them 
Time till to Morrow Morning. 


[Which was generally conſented to, and they were 
brought in again. 


Mr. Speaker. Sir Thomas Powys, the Houſe have 
conſider'd of what you ſaid, when you went out, 
and they are inclin'd to allow you Time for ma- 
king your Obſervations ; but they have command- 
ed me to ask you, Whether you have any Wit- 
neſſes to produce ? and to let you know, That if 
you have any Witneſſes to produce, they expect 
you ſhould produce and examine them to Night. 

Sir Thomas Powys. Sir, I would acquaint you with 
al the Openneſs that becomes me on this Occaſion. 
| muſt confeſs, we have not any Witneſſes that we 
propoſe to call; but when we come to ſpeak to 
the Matter, we hope to give you ſome Satisfaction 
28 to That; but at preſent, we have no Evidence 
to Rn unleſs it be a Copy of a Record. 

ol. IV. 
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Mr. Speaker. Sir, If you pleaſe to withdraw, you 
ſhall know the Senſe of the Houſe. 


Accordingly they withdrew. 


Mr. Chancellor of the Exchequer. I ſuppoſe, fince 
the Gentlemen have no living Witneſles to pro- 
duce to Night, you will not think fir to receive 
them at any other Time, for 'tis giving them too 
much Advantage; and the whole Meaning of the 
Chicanry of the Council, is only to pet Time to 
Reply, Mr. Dighton having heard the Evidence. 
And now I have mentioned him, give me leave 
to tell you, That I think you can't riſe without 
taking ſome Notice of him. I think there is as 
plain a Subornation prov'd in Dighton, as can be, 
by one Roe; and when you have heard ſuch a Cha- 
racter of a Man, and there is no other Evidence 
that he can ſollicit, I think you ought to take care 
that he be forth coming ; and that he ſhould be 
taken into Cuſtody. 1 think you may give the 
Council further Time: As to the Record, that 
can't well be falſified, tho? I believe, in a Matter 
of this Moment, where the Government. is con- 
cern'd, there never was ſuch a Proceeding by the 
Council, as this has been, to entertain us fix or 
eight Hours together, by Delays. 

Mr. Smith. I ſuppoſe before you hear any Thing 
as to Dighton, you will do ſomething as to the put- 
ting this Cauſe off to another Day; I humbly 
— that you will go on this again on Weds 
ne/day. 

Sir H. Hobart. When 'tis proper to go upon 
Ways and Means, I ſhall come into it: But while 
this is upon your Hands, I believe you will never 
get heartily into other Buſineſs: And therefore I 
humbly move you, that you will go upon this to 
Morrow Morning. 


Thereupon the Houſe came ts theſe Reſolutions, 


Reſolved, That this Houſe will proceed further in 
relation to this Buſineſs of Sir John Fenwick to Mor- 
row at Twelve a Clock. 

Ordered, That Sir John Fenwick be remanded to 
Newgate. 

Ordered, That the Bill be read a Second Time to 
Morrow Morning. 


Mr. Ruſſel. | am unwilling to trouble Gentlemen 
at this Time of Night: But | would know, Whe- 
ther, when Sir John Fenwick is called in, you will 
ask him any Queſtions upon that Paper ? 

Members. No, no. 


The Council were called in, and withdrawn again. 


Reſolved, That this Houſe being informed that the 
Council for Sir John Fenwick have no living Witneſ- 
ſes to produce, except to prove a Record, that this Houſe 
will not hear any Witneſſes, except to prove the ſaid 
Record. 

Ordered, That Mr. Dighton do attend to Morrow 
Morning. 

Adjourned till to Morrow Morning Twelve a Clock, 

[Memorandum, It was half an Hour after Ten, at 

the Time of Adjournment.) 2 


Martis 17. die Novembris, 1696. 


[Sir John Fenwick and the Council of both Sides 
were called in.] | 


Mr. Speaker. Sir Thomas hy ©; you that are of 
Council for Sir John Fenwick, the Houſe agreed laſt 
Night, to give you Time = to Day to make your 

n | De- 


- 


Defence ; your Obſervations epon the Evidence 
at hath been given. ; 
Y Sir Thomas — Mr. Speaker, I am of Council 
for Sir John Fenwick, who now ſtands before you 
upon the preateſt Concern he can have in this 
World; and as you have been pleaſed to aſſign us 
to be of Council for him, and I muſt own have 
very favourably heard us hitherto, ſo 1 ſhall think 
my ſelf very unfortunate if I ſhould let fall any 
Expreſſion in his Defence, that ſhould ſeem inde- 
cent, and give Offence to this Houſe, for I am 
ſire 1 have no Intention to do it; but on the 
contrary to behave my ſelf with all the Deference 


that is poſſible, in a Caſe of this Nature. 
The Thing ] ſhall inſiſt upon, will be upon Three Heads. 


Firſt, The Manner of Proceeding, and Method 
that hath been taken in this Proſecution. | 

Secondly, 1 ſhall take notice of thoſe Things that 
are alledzed againſt him in the Bill, upon which 
he is to make his Defence. 

In the Third Place, I ſhall beg your Favour, 
to Obſerve what Sort of Proofs they have of- 
fered on the other Side, and which they call E- 
vidence. 

As to the Firff Matter, I muſt intreat the Fa- 
vour of you to be thus underſtood ; That when [ 


ſay any Thing in Relation to the Manner of Pro- 


ceeding, I do not ſpeak in Oppoſition to the Pow- 
er of Parliaments; for I know very well, that our 


Lives and Eſtates, and all that we have, are ſubject 
to Acts of Parliament; but I hope you will permit 


me to offer ſome Reaſons, which (1 hope) may be 
of Weight, in Oppoſition to the Exerciſing of that 


| Power in the Way you are now going. No Body 


can ſay, but when an Act of Parliament is paſſed, 
though the Party concerned may think it was up- 
on hard Terms; yet when it is become a Law, it 
is not to be oppoſed. I can't ſay but thoſe Perſons, 
who in the laſt Seſſions of Parliament, were Im- 
priſoned by an AR ex poſt facto, and ſubſequent to 
the Fact complained of; yet when it was paſſed into 
a Law, they were legally detained : But, I hope, I 
may ſo far take notice of their Caſe, as ſome kind 
of Reaſon againſt this, to the End that thoſe Laws 
may not grow familiar, that they may not eaſily 


be obtained; becauſe Precedents generally grow; 


and as that Law ex poſt facto, extended to Liberty, 
ſo this extends to Life : One Precedent is apt to be- 
get another ; and therefore, ſure you will be care- 
* how you give Precedents, eſpecially in Caſe of 
Life. | 

The firſt Thing I obſerve is obvious; that is, 
the Perſon who is to be ſentenced by this Bill, is 
forth-coming, in order to be Tryed in the ordina- 


ry Method of Juſtice, He is not only Indicted, 


and actually under Proceſs, but he hath Pleaded, 
and he is ready when his Majeſty, in the Courſe 
of Juſtice, ſhall call upon him to undergo his Try- 
al; and either there is ſufficient Evidence, legal 
Evidence againſt him, as the King's Serjeant in- 
ſiſted there was; and if there be ſo, then, under 
Favour, there is no Reaſon but he ſhould have the 
Benefit of an Ordinary Tryal, which is the Birth- 
right of all the King's Subjects; or there is not 
ſufficient Evidence againſt him; and if there be not, 
it will be a good Reaſon againſt making a parti- 
cular Law for taking away his Life: For, we 
think, nothing can be ſaid for this Law, but want 
of Evidence; and that, to my underſtanding, is a 
very odd Reaſon. | ECO 


Sir I would not ſpend Time in taking N. 
tice, That the meaneſt Subject in the Kingdom 
is Entituled, by being born in this Kingdom. f 
be Tryed by a Jury, where there are thoſe il. 
Advantages that can't be had in another Cx. 
There 1s a Liberty of Challenging of 35, Withon 
ſhewing any Reaſon, and as many more, 28 he 
can any way object to, with Reaſon. The Wi. 
neſſes are upon Oath, and all the Proceedings at 
by certain known Rules and Methods, and ng 
only by the Statute of Magna Charta, but by the 
Common Law of England, much more Antiey 
than that Statute; and though the Proceedings 
therein, are ſuch as a Criminal may ſometime et 
cape , yet the juſt Advantages are ſo much beyond 
any Thing of that Nature, that 1 hope we ſhy 
never complain of that antient Courſe of Proceeg. 
ing by Jury; I am ſure it is the Honour of cut 
Government, the Mark of our Freedom, and Eg. 
vy of our Neighbours; and, I hope, that ye 
thod of Tryal ſhall never be laid aſide, thongh 
a it may not have the Effect that is deſire) 
y It. 

1 would take notice to you, that in a Caſe 9 
the greateſt Crime, and moſt Notoriety of Faq; 
yet the Perſons concerned in it were brought tg 
their Tryal. The Regicides, who did not fly, bu 
were found upon the Reſtauration of King Ch 
II, though their Treaſon had the worſt Effect ever 
in the Murder of the King; yet notwithſtanding 
though the Fact was ſo Notorious, thofe that wer 
found upon the Place were admitted to their Try. 
als in the ordinary Courſe of Juſtice; although 
at the ſame time there was a Bill of Attainder + 
gainſt ſome that fled, and ſome that were dead, and 
ſo could not be Tryed. 

I would, with your Fayour, likewiſe obſerve, 
That the Parliaments of England have been fir 
from depriving Perſons from their ordinary Tr. 
als, that whereas the Common Law of Englau 
ſays, that Perſons Out-law'd for Treaſon and P. 
lony, if taken, ſhall be put to Death without 
Tryal ; yet the Parliament, in the Reign d 
Edward VI, made a Law, providing, That Cri 
minals that returned within a Year, according 
to that Law, ſhould be admitted to their ordinary 
Tryals. 

Sir, all along, the Statutes run in favour 0 
Tryals; there are no leſs than Two Acts of Pa- 
liament in the Reign of Edward VI, in the Firſt anl 
Fifth Year of his Reign, that ſay, there ſhall nt 
be leſs than Two Witneſſes againſt any Perſon for 
Treaſon: And I hope I ſhall never ſee a Lay 
made ſo much in oppoſition to thoſe Acts, as that 
a Perſon ſhall be ſentenced to Death without 6 
3 as one Witneſs, as I ſhall ſhew by and 

J. 
Perhaps it might be thought Extraordinary, 
That in the ſame Parliament that paſſed a Bill fo 
regulating Tryals in Caſes of High Treaſon, it 
quiring two Witneſſes with great Strictneſs, aul 
giving further Advantages to the Criminal tha 
ever were before allowed; An Act ſhould paß, 
to put a Perſon to Death, without any Tryal at 
all. And let any one compare the Preamble of tha 
Act with this Bill. | 

Sir, I take it, with humble Submiſſion, that the 
preſent Caſe is not at all to be likened to moſt a 
thoſe Bills of Attainder that may be cited; thoſe 
when they come to be looked into, will be found 
either to have paſſed againſt ſuch Perſons as fled 
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1696. Sir John 
the Common Law, which allowed them 
m—_ 3 and by Conſequence to be At- 
tainted. And the Parliament therefore, in At- 
tainting them, did but the ſame Thing; and rhere- 
in, there was nothing done extraordinary. True 
it is, That where Perſons have been forth-coming, 
chere have been ſome few Bills of Attainder : But 
| will preſume to ſay, they are never mentioncd 
without heavy Cenſures, and a great Complaint 
againſt them. 

This Cauſe is not like the late Inſtance of the 
Bill of Attainder againſt the Duke of Aonmowth 
for he was preſent in the Kingdom; yet he was 
in direct Gppoſition to any Method of Tryal 
he was in Defiance to all Courts of Juſtice: But 
here is a Perſon who ſubmirs himſelf, and hath 
Pleaded, and ſtands ready to be Tryed; and I 
hope, I may take notice, to take off all Prejudice 
that may be raiſed 3 That this Gentleman, though 
he was of the Parliament that paſled that Bill, yer 
he was not in Town, till at leaſt a Month, after 
the Bill was paſſed. 

1 do agree, there are ſome Caſes where Perſons 
have been Attainted without being admitted to be 
Tryed. la the Beginning of the Reign of Edward 
III. Roger Mortimer was Attainted, and Execu- 
ted, without being Tryed; but 28 Ed. III. it was 
reverſed, becauſe he was not brought to Judg- 
meat according to the Law of the Land, 1 Ed. III. 
The like ia the Caſe of Edmund Earl of Arundel : 
But 4 Ed. III. Richard his Son, Petitioned in Par- 
liameat, ſetting forth the Proceedings to be a- 
gaiaſt the Great Charter, and inſiſting, That there 
ought to have been due Proceſs of Law, and he 
was then reſtored in Part; but 28 Edw. III. there 
was an Act of Reverſal, Declaring, That it clear- 
ly appeared, that the ſaid Edmund was unduly put 
to Death ; and that the Statute by which he was 
Attainted, was Void, Erroneous, and Null. There 
is an Inſtance in 32 HF. 8. Co. 4. Inſt. fol. 37, of 
Thomas Cromwel Earl of Eſſex, who, though he was 
in Cuſtody in the Tower, yet he was Attainted 
without being Tryed : But the Words of my Lord 
Coke, are as follow, Auferat oblivio, ſi poteſt, ſi non 
utrumq; ſilentium legat : For the more High and 
Abſolute the juriſdiction of the Court is, the 
more Juſt and Honourable ought it to be in its 
Proceedings, and to give Examples of Juſtice to 
Inferior Courts. And he adds further, to the end, 
as | apprehend, That the Rehearſal of this At- 
tainder may be of no ill Uſe: lam, ſays he, con- 
fidently perſwaded, ſuch Worthy and Honoura- 
ble Members, ſhall from Time to Time be of both 
Houſes of Parliament, as never any Attainder, 
when the Perſon is forth-coming, ſhall be had 
hereafter, without hearing of him : Which I un- 
derſtand to be, without Trying of him; and 'tis 
memorable, what my Lord Cobę recites, That he, 
bm thus died, attempted the like againſt ano- 
Ther, 

There is another Caſe of Thomas Seymour, Ad- 
miral of England, who likewiſe was Attainted by 
Act of Parliament; and as it appears, without 
Execution : You have an Account thereof in the 
Second Part of the Hiſtory of the Reformation, fol. 
98, 99, 100. whither 1 will refer you, only to 
read the Sentence of the Learned Author, there 
prononnced againſt him. That latter Caſe is, 
that of my Lord Srrafford, which every Body knows. 
? ſhall, as the belt Account of that Matter, crave 


leave to read the Words of the Parliament in the 


At of the Reverſal. 


I will not trouble you with 
Vol. IV. | 
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reciting the Whole, but only read the Beginning, 


Fenwick. 


and ſome Part thereof in another Place. IVherea: 
Thomas, late Earl of Strafford, was Impeached of 
High Treaſon, upon Pretence of endeavourias to ſub- 
vert the Fundamental Laws, and called to a Publick 
and Solemn Arraiznment and Tryal, befare the Peers 
in Parliament, where he made à particular Defence ts 
every Article objected againſt him; inſomuch, That 
the Turbulent Party then ſeeing no hopes to eſſecl their 
unjuft Deſigns, by an ordinary Way and Metbod of 
Proceedings, did at laſt reſolve to attempt the Deſtru- 
con and Attainder of the Earl, by an Act of Par- 
liament, to be therefore .purpoſely made to condemn 
him upon Accumulative Treaſon — And then it 
goes on to ſhew, it was carry'd by the Tumult of 
the People, aud then follows — And to the 
End that Kight be done to the Memory of the Deceaſed 
Earl of Strafford aforeſaid : Be it further Enact- 
ed, That all Records and Proceedings of Parliament 
relating to the ſaid Attainder, be wholly Cancelled and 
taken off the File, or otherwiſe Defaced and Oblitera- 
ted, to the intent the ſame may not be viſible in Aſter- 
Ages, or brought into Example to the Prejudice of 
any Perſon whatſoever. So that the Parliament that 
Enacted that Reverſal, did conſider thoſe Proceed- 
ings as very Evil and Uajuſt, and was not willing 
there ſhould be any Remains of ſuch an Example 
to future Apes. 

Sir, having made theſe Obſervations as to the 
Manner of Proceeding, I come now to that which 
is the Subject Matter of the Bill at preſent before 
you, and which we take to be the Charge againſt 
dir John Fenwick: 1 muſt crave leave to obſerve, 
That in all Courts of Juſtice, where any Perſon 
is accuſed, he is to make his Defence ſecundum 
allegata & probata : *Tis not enough that a Matter 
is proved, if it be not alledged ; nor that it is 
alledged, if it be not proved: But if it be both 
alledged and proved, then it is a full Charge, and 
requires an Anſwer. It is not only the Law of 
England, but | believe, of all Nations, and where- 
ever any Perſon is to make his Defence, eſpecial- 
ly in Capital Crimes, that to which he is to an- 
{wer muſt be alledged againſt him, from whence 
I ſhall obſerve what is alledged againſt Sir Jobn 
Fenwick; for, I hope, we are not concerned to de- 
fend him further than as to what at this Time he 
is charged with. This Bill of Attainder, as it is 
drawn, and now ſtands before you, doth not ſo 
much as alledge, or ſay, That Sir John Fenwick is 
Guilty of the Treaſon whereof he was Indicted 
and that hath prevented us from producing Wit- 
neſſes to that, and ſeveral Matters which the 
King's Council have entered upon: For though 
you have permitted them to examine Witaelles 
to ſeveral Things quite out of the Bill; yet, I 
hope, you are not come to any Reſolution, That 
theſe Matters ſha!l be thought fatal to Sir John 
Fenwick, that are not ſo much as alledged againſt 
him. We do not therefore think we are bound, 
or ought to follow them in thoſe Things that 
are totally out of the Bill; and therefore his be- 
ing guilty, is not now the Queſtion, becauſe *tis 
not a Charge upon him, 

The firſt Thing that is alledged in the Bill is, 
That Sir John Fenwick was indicted at the Seſſions; 
for that which is laid in the Indictment to be Trea- 
ſon (which by and by | ſhall crave leave to be 
heard to) and, I think, no Body will jay this a- 
lone does require any Anſwer, further than to 
own the Fatt or to deny it: And we do admic 
that he was ſo Indicted. I need not labour much 
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to clear him of the Conſequence of that alone; 
for very often innocent Perſons have been Indi- 
aed and Accuſed, (for an Indictment is no more 
than an Accuſation ;) and this Bill, as I have ob- 
ſerved, doth not ſay he is guilty. When the Bill 
hath recited that Matter, it proceeds to take no- 
tice, That they by ſome fair Prevarications (for 
ſo J agree they were, if the Facts alledged 1n the 
Bill are true, which by the Way hath not been yet 
proved, by producing any one Witneſs) did ob- 
tain the King's Clemency to put off his Tryal, in 
expectation of an ingenuous Confeſſion, which the 
Bill takes for granted he hath prevaricated in, by 
Charging ſeveral Perſons of Honour and Fidelity 
with Matters of a High Nature, only by Hear- 
ſay; and by uſing other unfair Artifices to put off 
his Tryal. How far it is made out, that | mult 
ſubmit to you; we think at preſeat there 1s no 
Proof of ir, and by Conſequence we are not con- 
cerned to anſwer it: But had they proved it as 
fully as it is laid (though far be it from me to 
excuſe ſuch a Behaviour ;) yet when a Criminal 
is to be tryed for that which will be of fatal 
Conſequence to him if he be Convi-ted, no Body 
can ſay it comes near Treaſon, by uafair Means, to 
contrive to put off bis Tryal. 

The next Thing the Bill recites is, That one 
of the Witneſſes, who might have been produced 
againſt him upon his Tryal, if it had proceeded as 
was intended, is ſince withdrawn. | can't ſay, 
but Goodman is withdrawn : But as the Bill does 
not ſo much as alledge, That it was by the Means 
or Procurement, no nor Privicy, of Sir John Fen- 
wick; ſo from thence that Part of the Bill charges 
no Offence home to Sir John Fenwick: For in Caſe 
the ſame Witneſs had hapned to have died by the 
AR of God, it would not have been ſaid to have 
been a good Reaſon for this Bill of Artainder 
againſt Sir John Fenwick, unleſs he had contri- 
buted to it. 

From theſe Premiſſes follows the enacting Part, 
that Sir John Fenwick be Attainted of High Trea- 
fon; and in future Times the Act mult be 
ſuppoſed to be grounded upon the Inducement 
to it. And I humbly ſabmir it to you, Whe- 
ther this Bill condemning him for High Trea- 
ſon, upon ſuch Recitals, will be thought to be rea- 
ſonable ? 

Theſe being the Allegations of the Bill, I will 
now, with your Favour, come to that, which they 
on the other Side do call Proofs; and 1 
muſt humbly obſerve to you, and ſubmit it to 
your Judgment, Whether in a Caſe where a Man's 
Life is to be taken away, by a ſubſequent Law 
made on Purpoſe for him, the Proofs in that Caſe 
ought not to be much more Evident, than if he 
were to be tried by a Law already in Being? In 
my poor Apprehenſion (I ſpeak it with all Sub- 
miſſion to you, Sir,) It would be too much at 
once to make a ſubſequent Law to condemn a 


Man to Death, and to do it upon doubtful and 


uncertain Evidence, or rather upon no Proof at 
all. Nothing could excuſe ſuch a Law, but an 
undeniable Proof of the Fact. And therefore 
ſurely the Poſition we find of Mr. St. John's, in 
my Lord Strafford's Caſe, is of moſt dangerous 
Conſequence. I am afraid none are ſafe if that 
be admitted, That a ſubſequent Law may take 
away a Man's Life without any Evidence, other 
than the private Opinion or Conſcience of every 
particular Law-maker. He is pleaſed ſo to aſſert, 
Tnat it may be done as in Ryſhworth's Hiſtory of 


Te Tryal of 


8 Will. 3 
that Tryal, fol. 677. J am ſure if this be ſo, 90 
Man knows how long his Life is his own: | hope 
this Doctrine ſhall never be followed or approyey 
Sir, we have the Happineſs to live under an Effi. 
bliſnment that every Man does, or may know the 
Law he is to go by: Every one is bound ar his 
Peril to take notice of the Laws, and to att 1c. 
cordingly, becauſe they may be known: But at 
this Rate none but Prophets can live amoupſt 
us. 

ln the next Place, I would obſerve what Courſe 
they have taken 1n their Evidence who are the 
King's Council. 

Firſt, They have. betaken themſelves tn that 
which is not Alledged in the Bill; and we 
think that this is not agreeable to a Courſe of 
Juſtice, | 

In the next Place, to make out that they init 
on, they have produced but one Perſon that comes 
hither viva voce to ſpeak to it; and I muſt take 
Notice to you, That he is not upon Oath, | 
know very well it is not your Courſe in this Horſe 
to adminiſter an Oath; But I know very we! 
though it is not your Courſe in this Houſe to ad. 
miniſter an Oath, yet, I hope, that is fo far from 
being a Reaſon why this Bill ſhould paſs here 
without an Oath ; that it is a good Reaſon why 
ſuch a Bill ſhould not begin here: There is ng 
Place in the World, where a Perſon is ſentenced 
to Death without an Oath. In the Caſe of my 
Lord Strafford, the Proceeding firſt was by way 


of Impeachment, and the Witneſſes had been firſt 


examined upon Oath in the Houſe of Peers; and 
that Bill of Attainder takes notice of it, reciting 
that it had been fully proved; and, by Conſequence, 
we may ſuppoſe, that they would not otherwiſe 
have paſſed it, that being the Ground of their 
Proceeding upon that Bill of Attainder : But for 
the Bill to begin originally in this Place, to form 
ſuch a Judgment, the Heavieſt that can be pro. 
nounced againſt a Man; a Judgment of Death, 
corrupting of his Blood, and forfeiting all he has 
in the World; and this upon bare Allegations, 
without ſo much as the Sinction of an Oath, is 
extreamly hard. Mr. Porter is ſuch a Perſon, that 
I know not how he hath gained ſo much Credit, 
that this Ag ſhould paſs upon his Parole to take 
away the Life of a Man. He was lately of that 
horrid Conſpiracy of the Aſlaſſination of the King; 
and ſhall that Man, who was ſo lately of that vil- 
latuous Diſpoſition, to be ingaged in a Crime of 
that black Nature, and not convicted by his own 
Conſcience, but by the Danger he had run himſelf 
into, not ſo much as pardoned his Crime, but at 
this time, if I may without Offence uſe that 
Expreſſion, Drudging for his Pardon; I ay, 
ſhall this Perſon's Life be taken away by his 
Parole ? 

Sir, The next Thing I would go to, is that 
(which likewiſe they call Evidence) which is an 


Examination, as they term it, of Goodman, taken 


before a Juſlice of Peace: But he was not exami- 
ned, and I muſt inſiſt upon it; That though you 
permitted it to be read, yet I did obſerve you did 
not declare it to be Evidence; but you were, | 
preſume, willing to hear all Things, and then 
judge what would be the Evidence. And, I think, 
the King's Council did not preſs it further. Sit, 
as this is not Evidence that would be allowed inan 
inferiour Court, ſo, I hope, you will not allow 
it to be Evidence here; for then it is like to be 
followed by other Courts, who obſerve the Pro- 
ccedings 
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ou 2 2 Thing they reſort to, is What 
Goodman ſwore upon his Examination in another 
Cauſe, where Sir John Fenwick was neither Party, 
nor preſent. Sir, there are, I ſuppoſe, ſuch Rea- 
ſons againſt that ſort of Evidence from natural 

uſtice, that it is not admitted in any Court; 
becauſe there may bea weak Defence, or the Per- 
ſon that ſwears it againſt one, perhaps may not, 
when Face to Face, have the Confidence to per- 
fiſt in it, in Caſe it be talſe againſt another; or 
at leaſt that perſon, who was not a Party before, 
when he comes upon his Tryal, may think of 
ſuch Queſtions as may go a great Way to diſcover 
the Truth, may produce ſuch Evidence agaiuſt 
his Credit as may overthrow it. a ; 

But if what is Sworn at one time againſt 
one Man muſt be always taken for Truth againſt. 
all others, the Tryal of one in the Company is 
the Tryal and Condemnation of all the reſt : And 
how contrary is this to a fundamental Rule in 
our Law, That no Evidence ſhall be given againſt 
a Man, when he is upon Tryal for his Life, but 
in the Preſence of the Priſoner ; becauſe he may 
croſs Examine him who gives ſuch Evidence, and 
that is due to every Man in Juſtice. 

But 1 would with Submiſſion inquire, how they 
are ſure that Goodman would have ſwore this Mat- 
ter again, if he was now forthcoming ? Becauſe he 
did ſwear ſo in Cook's Cauſe, is it neceſſiry that 


he would ſwear ſo again now, if Face to Face, 
with Sir John Fenwick! No Body can ſay fo poſi- 
tively and abſolutely ; they only cin imagine it, 


becauſe he once ſwore it, therefore it is poſſible 
that he would do ſo again: Whereas we may as 
well ſiy, he did then ſwear to ſive his own Life; 
and having done that, and found an Opportunity 
to get out of the Way, his own Conſcience might 
put him upon flight, ro prevent his doing of it 
again; and that might be the Reaſon for the with- 
drawing of himſelf. However, I inſiſt upon it, 
That there is no Proof that it was by the Procure- 
ment of Sir John Fenwick : The Bill does not al- 
ledge it, and the Proofs do not come up to it: 
Nay, there is nothing offered to ſuch Purpoſe, 
ſave only that Mr. Porter was pleaſed to ſay, That 
another Man told him, that the 300 Guineas he 
was offered, and 300 more he was to have re- 
ceived, were to have come from Sir John Fenwick : 
But hearſay Evidence is to be rejected, eſpecially 
againſt a Man for his Life; becauſe every Man is 
at liberty to talk at large: . But God forbid that 
that ſhould be allowed for Evidence. 

The next Thing they went upon was what Mr. 
Roe ſaid 5 That Mr. Dighton, who by your Permiſ- 
ſion is Sollicitor for Sir John Fenwick, was inqui- 
ring of him what he could ſay to take off Good- 
man's Evidence: The Words I think he uſed were, 
What he could ſay to diſcredit Goodman's Ei- 
dence; and, I hope, that does no way affect 
Sir John Fenwick. For it does not appear that he 
had any Authority from him; but tis only ſuſpect- 
ed, becauſe he is now Sollicitor for him, which he 
was admitted to after the Time ſpoken of. But 
I take the Words to be nothing relating to Good- 
man's withdrawing of himſelf; but to inquire 
what he could ſay to diſcredit his Teſtimony, 
which ſuppoſeth he would appear, and imports the 
quite contrary of withdrawing himſelf: And if 
he had gone on further, I think, there had been 
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no Fault in that; for any Sollicitor may enquire 
up and down for the Advantage of his Client; 
and the Word Sollicitor imports his Employment. 
As to the Offer Mr. Roe ſays he made him, of a 
very great Recompence how far he is guilty of 
that, I ſuppoſe, he can give ſome Account, if you 
ſhould pleaſe to enter into the Examination of it: 
And as I find he does not doubt to clear himſelf, 
ſo that Sir John Fenwick is in no ſort proved to 
be privy to Mr. Goodman s withdrawing himſelf, 
much leſs to be proved to have had a Hand 
in it. 

There is one Thing more I would offer, and 
that is grounded upon the Bill of Indictment pre- 
ferred at the Old Bally againſt Sir John Fenwick; 
That the Matter in the very lndictment that they 
have read on the other Side, as it is there laid, and 
as far as it hath been offered to be here proved, 
does not amount to Treaſon ; or, at leaſt, it hath 
been made a very great douht, and by ſome within 
theſe Walls: But this I offer, with all Submiſſion, 
I have the Author in my Hand, who is a Perſon 
of Note of the King's Council, he hath furniſh- 
ed me with ſuch Arguments as, I hope, i may 
be admitted to put you in mind of withour Of- 
fence. I 

The Indictment lays, That there was a Conſpi- 
racy and Agreement to call in Foreign Power, 
and to that Purpoſe to ſead Charnock to France; 
but the Indictment does not ſay, That Charnock 
was ſent, only that there was a Meeting, and an 
Agreement, and a Conſpiracy, to ſend him: So 
the [ndi&ment does not lay it as a Thing done, nor 
does the Bill charge it ſo; but only takes Notice, 
Thar he, I mean Sir John Fenwick, was Iadicted for 
Conſpiriag and Agreeiag to call in a Foreign 
Force; ſo that this Bill does not ſay that Char- 
nock was ſeat. And l appeal to you, Whether it 
be proved that he was ſent: For Mr. Porter ſays 
no more, but that there was a Meeting at the 
King's Head, and he named Sir John Fenwick to be 
one who was preſent; and there it was, he ſays, 
agreed, That Charnecck ſhould be ſent into Fance. 


Now, if there was nothing more than an Agree- 


ment and Conſpiracy todo it, and no further AR, 
but ſuch a Meeting to do it, but the Perſon was 
not actually ſent, or, at leaſt, not proved to be 
ſent ; then, from this learned Author's Opinion, 
I inſiſt upon it, that this is not a ſufficient Overt- 
Act of Treaſon. In the late Caſe of my Lord 
Ruſſel, whoſe Innocency is vindicated by this Au- 
thor, he takes notice, That a Conſpiracy or Agree- 
ment to levy War is not Treaſon, without actual 
levying War; and of that Opinion was my Lord 
Coke, and my Lord Chief Juſtice Hales. A Con- 
ſpiracy or Agreement to call in Foreign Forces, 
unleſs actually done, or a Perſon, at leaſt, actual- 
ly ſent, or ſomething more than a bare Agree- 
ment for that Purpoſe, is the ſame as a Conſpiracy 
to levy War. And in the Caſe of my Lord Ruſſel, 
the Proof being only, That he, and others, mer 
together, and agreed to ſeize upon the Guards, 
and levy War, which he neyer actually did; 
it is inſiſted upon by this Author, That that was 
not Treaſon ; for that Indictment went no fur- 
ther. And therefore my Author ſays, Show me 
where ſuch an Accuſation was ever agreed to be 
more than a Conſpiracy to Levy War ? And that 
ſuch a Conſpiracy was ever agreed to be Treaſon 
within the Statute of Edward Ill. till within theſe 
few Years? 


Sir, 
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Sir, now 1 muſt humbly ſubmit it to you, whe- 
ther this be any Thing more? And for the Pur- 
poſe you will pleaſe to conſider, What this pre- 
ſent Bill, and what that Bill of Indictment is: For it 
is not, for that Charnock, was ſent into France to 
ſollicite Foreign Forces; but only that Sir John 
Fenwick, was at a Meeting, where they did agree 
ſo to do. Calling in Foreign Forces is levying 
War, but Conſpiracy to levy War 1s not Treaſon, 
unleſs it be actually done: A Conſpiracy to call in 
Foreign Forces is nothing more. And therefore 
1 humbly inſiſt upon it, That neither by this Bill, 
or by the Indiment recited in it, or the Proofs 
offered before you, any Thing is charged, but only 
an Agreement at that Meeting mentioned by Cap- 
tain Porter, a fingle Perſon, and he not upon Oath, 
to call in Foreign Forces, For he only ſays, That 
Charnock told him he had been in France. I ſhall 
not trouble you any further ; we have not thought 
fit to produce Witneſſes, for the Reaſons I have 
offered: For that we do not find, That Sir John 
Fenwick, throughout the Bill is charged with being 
guilty of Treaſon; and we are not willing to en- 
ter upon the Defence of a Matter not charged upon 
him. I hope, Sir, you will not make a Precedent, 
That where a Perſon is Indiged, and ready to 
abide his Tryal, in the ordinary Courſe of Juſtice, 
as Sir John Fenwick now is, that he might be ta- 
ken out of the Hands of the ordinary Judges, 
and be brought to this Bar, to receive his Try- 
al here. | 

A Matter of this Nature may be of very great 
Conſequence : We know at preſent upon what 
Ground we ſtand ; for by the Statute of Edward Ill. 
we know what is Treaſon; by the 2 Statutes of 
Edward VI. and the late Act of Treaſon, we know 
what is Proof; by the Statute of Magna Charta, we 
know how we are to be tried, per legem terre & per 

judicium parium ; That is, a Peer by his Peers, and 


a Commoner by a Jury : but if Bills of Attainder 


come into Faſhion, we ſhall neither know what 
is Treaſon, what is Evidence, nor how, nor where 
we are to be tryed. Sir, I ſubmit it to you, and 
hope this Bill ſhall not paſs. | 

Sir Bartholomew Shower. Mr. Speaker, | am of 
Council for Sir John Fenwick, the Priſoner at the 
Bar; and firſt, lam humbly for to thank you for 
your Candour, of which I have had frequent Ex- 
perience ; and humbly beg for my ſelf, That if 1 
offer any Words that are indecent, or unfit for 
me, that you will interrupt me, for it is furtheſt 
from my Intention ſo to do. | 

The Bill that is brought into this Houſe againſt 
Sir John Fenwick, is that whereby every one of 
you (with Submiſſion) are to declare and pro- 
nounce, That he ſhall be Drawn, Hanged and 
Ouartered, as 4 Traytor. And the Queſtion be- 
fore you is, Whether you will do this in this 
Caſe * 

Sir, I ſhall not pretend to queſtion, nor enter 


into any Debate or Argument in this Thing con- 


cerning the Power of Parliaments: No queſtion, 
but in all Governments, there is ſome Supream 
power; and by our Conſtitution, it is lodged in 
the King, Lords and Commons, 

There are Precedents of Attainders, and that 
many ; but can they ſhew me, where there hath 
been any Attainder by Parliament, for High Trea- 
fon upon one ſingle Act, which if Treaſon, was 
Determinable at Common Law ; there have been 
Bills of Attainder for flagrant Treaſons, and for 
Great Miniſters of State; ſome topping Sinners, 


The Tryal of 


8 Will. 3 
who have been above judges and jury, and whom 


Inferiour Courts could not tell what to ſay to; 
But I believe I may ſay this, That for 2 ſingh 


Conſult or Agreement between four or five pris + 


vate Gentlemen, In a private Room, in Which 
there was no Danger, but by the Conſequence of 
the Reſolution, if it was put in Practice, no Nin 
can ſhew any Precedent for Attaiuting any Perſgy 
in Parliament. 

If you pleaſe to obſerve the 25 Edw. III, reſeryes 
the Power to Parliament, to proceed in Treaſon not 
expreſſed within the Statute ;\ but as to the Com. 
paſſing the King's Death, Adhering to the Kings; 
Enemies, and thoſe Things that are there partjcy. 
larly ſpecified, it ſeems the Senſe of the Pparljz. 
ment to leave them to the Rules of the Common 
Law. So 1 H. 4. No. 144. upon the Roll it js at 
large complained of Accuſations in Parliament 
for Treaſons and Felonies, and declares for the 
future, they ſhovld be determined in the Inferiour 
Courts, © | 

1, This was occaſioned by Sir Raw. Harray; Cu- 
ton's Abridgment, 189. 

There is a Melancholy Precedent or Two of 
ſingle Acts of Attainder; but they are moſt of 
them reverſed. Sir Thomas Haxey in Richard the 
IId's Time, was Attainted for bringing in a Bill 
into the Commons Houſe againſt the Prerogative; 
but 1 H. 4. it was reverſed with great Cenſure. 
Cott. Abridg. 362. 363. There are others in H. g. 
Time, but they were for Acts in that Reign, which 
were queſtionable, whether or no within the 


Statute of Edw. III. and were for ſuch Actions, as 


perhaps were not for the Honour of the Prince, 
or Good of the Government, to diſcloſe by pub- 
lick Tryal, as the Attainder of the Queen, and 
others concerned, 

beg leave to repeat the Words of a great Au- 
thor, the Biſhop of Salisbury, in the Hiftory of the 
Reformation, which I crave leave rather to do, be- 
cauſe it hath been approved of by this Houſe, for 
he had Thanks of the Parliament for it; fol. 359, 
360. where ſpeaking of theſe ſort of Attainders, 
then he ſays, After theſe Executions, followed the 
Parliament in 1539, in which theſe Attainders were 
not only Confirmed, but divers others were made of 
Perſons in Cuſtody, without bringing them to Tryal : 
(and he ſays) which can't be enough condemned as 
a Breach of the moſt Sacred and unalterable Rules of 
Juſtice. | 

That of the Marchioneſs of Exeter, &c. I ſhall 
make no Paraphraſe upon it: There is no queſti- 
on but you will Agree, and | muſt Admit, Salu 
Populi to be Suprema Lex; but for an Act, not the 
laſt of May, but laſt Jay was Twelve Months, 
the Danger paſſed, the Perſons executed, that were 
concerned in the Great Treaſon, and all Danger 
that might have been from that Act gone, and 
no Fear now concerning it: I hope you will not 
uſe the extraordinary Power of the Legiſlative, to 


puniſh for that Fact which may be puniſhed by the 


ordinary Rules of Law. 

The Reaſon ſuggeſted in the Bill is, That 'tis 
impoſſible to have this Gentleman Tryed by the 
Rules of the Common Law ; for otherwiſe there 
is none: For you will not waſte your Time; and 
if the Doctrine that was broached here yeſterday, 
be true, there is no Occaſion to trouble you nom; 
for according to their Doctrine, there is legal Evi- 
dence, and there is no need of a Bill of Attainder; 
but taking that for granted, that we mult do; 


otherwiſe there is no Reaſon for this Bill. T _ 
| | che 
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the Bill ſays, That Goodman was an Evidence, and 


t he is withdrawn ; which 1 muft obſerve, is 
— laid, nor proved to be hy the Privity, Con- 
ſent, or Procurement of Sir John Fenwick There 
is 8 pretence of it in the Bill; no Inſinuation of 
it. nor any Evidence to that Purpoſe. Then ſup- 

oſe Goodman is withdrawn, we may preſume you 
bw Condition than if Goodman was preſent, 
if he had been ready to have ſworn the ſame 
og. you do paſs this Bill, you do put Sir John 
Fenwick in Aa worſe Condition than he would have 


been if Goodman were here: Perhaps it might have 


been reaſonable to haye an Act paſſed, That Good- 
man's Depoſitions ſhould be read at the Tryal, if 
Goodman was withdrawn; but we hope it can't be 
a Reaſon to condemn Sir John Fenwick of High- 
Treaſon without Tryal; for the Conſequence of 
this is (if it were by his Means) that he is puniſh- 
ed greater than the Thing requires. For if Good. 
man was here, Sir Jahn Fenwick would have had 
his Tryal by a Jury, the Benefit of Challenges, Ex- 
ceptions to the Array, might have Challenged up- 
on Account of Favour, if any of the Grand-Jury 
had been impanelled, had his legal Exceptions to 
the Teftimony of the Witneſſes, might have theſe 
Witneſſes. examined upon Oath, might give Evi- 
dence upon Oath to it, and all this he is deprived 
of: So that now he is in a worſe Condition, by 
Goodman's abſence, than if he was preſent. We 
inſiſt upon it therefore, and ſubmir it to you, whe- 
ther any Puniſhment can be impoſed by the Legi- 
flative Power, but only to ſupply that Defett ; 
and put the Caſe in the ſame Circumſtances it 
would have been, if ſuch a Miſcarriage had not 
been committed: But this Bill is to condemn him 
to Death upon the Oath of one Witneſs, though 
there was your Act of Parliament laſt Vear requires 
wo. With ſubmiſſion to their Judgment, it was 
he Law of the Land, before that; and in all Ca- 
ſes, where Tryals are per Teſtes ;, and tis the Law 
of God, and the Law of the whole World; and 
no Law allows a Man to be condemned but by 
two Witneſſes ; and the Reaſon that here one 
Witneſs is admitted, is, becauſe he hath the Be- 
nefit of a Jury, and Challenges to them, who the 
Law ſuppoſes are privy to the Fact, and therefore 
are to come from the Vicinage, from the Neigh- 
bourhood of the Place where the Party dwells; 
and for that Reaſ'n, in Caſes of Felony, where 
no Statute interpoſes, the Law allows but one 
Witneſs. Natural Reaſon requires two Witneſſes 
in caſe of ſo great Crimes, becauſe that one Wit- 
neſs can be no Rule to .guide your Judgments ; 
one affirms, the other denies, this is equal; and 
Preſumption ought to be on the Side of Innocency, 
rather than otherwiſe; but we hope, in this Caſe, 
it will not be thought reaſonable to paſs the Bill 
to condemn Sir John Fenwick for Treaſon, and to 
condemn him to the baſeſt of Executions, upon 
the Teſtimony, nay, upon the Parole of one Wit- 
neſs. And”tis no more than. if Goodman had been 
dead, then you would not have done it: If Good- 


man and Porter had both come to this Bar, you 


would not have done it, but have referred him to 
his Tryal at the Common Law. Now what is 
there pretended by them to induce you to judge 
the contrary, or at leaſt without ſo much as an 


Allegation in the Bill, that Sir John Fenwick pro- 


cured his withdrawing. I propoſe it to your Con- 
ſideration, Whether there be any Proof that Good- 
man is withdrawn? He was once in Cuſtody, let 


Sir John Fenwick. 


not paſs a Bill to put Sir John Fenwick in a 
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out upon Bail, the Proſecutors approved the Bail, 
he never yet called upon his Recognizance ; nay, 


there is not one Tittle of Evidence, but that Good- 
man may be in the ſame Lodging where he was: 


And then, ſuppoſe when you have paſſed this Bill, 
Goodman ſhould appear again and contradi& his 
Teſtimony he has given before : Then it may be 
too late for you to do Right to Sir Fohn Fenwick. 
*Tis not ſo much as offered that Goodman could not 
be found; they offered a printed Proclamation, 
which J am ſure the King's Serjeant will not allow 
to be any Evidence. Whether it paſſed the Great 
Seal before it was printed, or whether it paſſed it 
at all, non conſtat ; for it was not read; they wav- 
ed it. It does not appear Sir John Fenwick conſent- 
ed, or procured Goodmar's withdrawing ; he could 
not procure it, for he was a Priſoner, and ſo not 
likely to effect it, being a Priſoner, eſpecially for 
his Life. 

As for my Lady Fenwick, whether ſhe did ſo or 
not, I am ſure you'll be of Opinion, it ought not 
to affect Sir John Fenwick: Suppoſe Clancy a Stran- 
ger to Sir John Fenwick, and in Truth he never ſaw 
him: Or ſuppoſe him a Friend, and he officiouſly 
did what he did; he ought to anſwer for it, and I 
think he hath undergone the Puniſhment the Law 
thought fir to inflict in that Caſe; 'tis his own 
Crime, and by the Rules of Juſtice, no Man's 
Crime ought to tend to the Puniſhment or Mis- 
fortune of another Man: The Act of one Crimi- 
nal, thought to be a Party, or Acquaintance, or 
a Friend of Sir John Fenwick's, ought not to affe&t 
him, nor no Body but the Actor; *tis he that hath 
ſuffered for it. 

And what hath been ſaid in that Matter, ought 
not to influence your Judgments ; for 'tis not im- 
probable, but what Clancy told Porter, is falſe; you 
will neyer allow Hearſay, nor permit your Judg- 
ment to be governed by any Thing but what is 
certain, and hath all the moral Rules of Perſua- 
ſon. Hearſay was never, by any Law in any 
Court of the World, allowed, nor indeed beliey- 
ed in private Converſation. 

As to my Lady Fenwick, there is this further, 
That Husband and Wife, in reſpe& of Crimes, 
are diſtin Perſons; and what one does, cannot 
affect the other, no more than ſhe deſerves to be 
executed for what Sir John Fenwick did; and as to 
what Porter ſays concetaing it, it only relates to 
himſelf; it proves no Suggeſtion of the Bill, which 
is, That Goodman Is withdrawn, becauſe a Stran- 
ger to Sir John Fenwick, (and it muſt be ſo in Con- 
ſtruction of Law) made an Attempt upon Cap- 
tain Porter; therefore Goodman being withdrawn, 
there wasan Attempt upon him, and by the ſame 
Perſon, and by the ſame Means; this is no Evi- 
dence ; it carries no Logick in it, and won't pre- 
vail upon your Judgment. 

We offer another Thing to your Conſideration. 
*Tis ſaid, that one Roe was ſpoke to by a Sollicitor of 
Sir Jobn Fenwick's, Whether or no he could ſay any 
Thing to the Diſcredit of Goodman, as to his 


| Robbing or Clipping? The asking of that Que- 


ſtion was lawful ; and to deſire him to teſtify it 
was lawful: I muſt agree, to offer too great a Sum 
of Money, may ſubje& him to an Information in 
the King's Bench; (but Mr. Attorney knows that 
beſt) bur God forbid it ſhould affect Sir John Fen- 
wick; Mr. Dighton was not his Sollicitor at that 
Time, not appointed, nor had any Liberty to come 
to him; beſides, it can't be an Evidence, nor 
can't induce you to believe, That the ſame Per- 
fon was inſtrumental to get away Goodman, — 

a cauſe 
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cauſe he asked Roe, if he knew Goodman to be 
guilty of thoſe Crimes; for there is no Evidence, 
that he asked him to perſuade him to withdraw 
himſelf. | 
There's another Thing we could offer to you : 
There's no Proof of that, which, upon the firſt 
Reading of this Bill, was aimed at, to be puniſhed 
with greater Pains than the common Law inflicts, 
and that is, the Giving of falſe Papers and Accu- 
ſations agaiaſt great Perſons ; they have not at- 
tempted any Thing like it; ſo that That is to be 
taken as if there was no ſuch Thing. Neither 1s 
there any Proof of protracting his Tryal, by any 
Promiſes of Confeſſion or Diſcovery ; they open- 
ed it, but did not attempt the Proof of it, but 
wa ved it. 
But take it to be ſo; I hope you will not paſs an 
Act to Attaint a Man for making a falſe Accuſa- 
tion, which only incurs an Action of Scandalum 
Magnatum, or Fine and Impriſonment upon an In- 
dictment; and, I hope, you'll not condemn him 
toa greater Puniſhment, when, at the Time he did 
it, he had no Notice of that Puniſhment. The 
Deſign of the Law, is to influence Men by Fear of 
Penalty ; and how can that be, when Penalties are 
not known at the Time the Fat was committed ? 
1 ſpeak with Submiſſion ſtill z it ſeems net gut. 
that I ſhould forbear with ſo much Caution, from 


an AQion that expoſes me to the Penalty of 201. 


as from an Action for which the Law ſays, I ſhall 
forfeit my Life: Now, Sir, in this Caſe, it might 
be expected that he ſhould incur the Penalty of 
Fine, Pillory, and Impriſonment ; but not that he 
could incur the Penalty of Death. 

Then, Sir, as to the protracting of his Tryal by 
ſuch Promiſes of Confeſſion. Certainly the put- 
ting off his Tryal, in it ſelf, is ſo far from being 
a Crime, that it can't be thought but lawful ; ris 
every Man's Duty, upon the Principle of Self. pre- 
| ſervation ; and it was at the Liberty of the Go- 
vernment and Miniſters, to do as they thought fit 
in it. | 

In the next Place we do inſiſt, That there is no 
Treaſon alledged nor proved in this Caſe : There 
is no Pretence of Truth nor Charge, in reſpect of 
the Aſſaſſination ; nor of buying of Arms or Hor- 
ſes, though mentioned in the Indictment: And if 
Sir John Fenwick had been to have been Tryed upon 
this Inditment, and they had had both theſe Wit- 
neſſes there, all that could have been proved, muſt 
be of the Conſult; as to the Reſt, he muſt have 
been found not Guilty: And I believe 'tis moſt 
\ notorious, that the whole Company there, could 
not have raiſed what was talked of. Now as to 
this ſingle Act, it hath been ſaid, That a Conſpi- 
racy to levy War is not Treaſon : My Lord Ruſſe! 
was attainted for it, and that Attainder was rever- 
ſed upon this very Account, and the Act declares 
the Reaſon of ir, he being deny'd his lawful Chal- 
lenges, and by ſtrained ConſtruQion of Treaſons, 
he was unlawfully convicted of Treaſon. Now the 
Overt-A@ in the Indictment was this, That my 

Lord Ruſſel, and others, did conſult and conſpire 
to ſeize the King's Guards: The Proof of it went 
further, That they ſent Sir Thomas Armſtrong to 
view them and ſeize them : But then the Queſtion 
is, Whether the Conſulting to ſend a Man to in- 
vite foreign Forces, is any more than a Conſult to 
ſeize the King's Guards? We ſay each are levy- 
ing of War, and 'tis not within the Clauſe of ad- 
hering to the King's Enemies; for they muſt be 
either preſent aiding and abetting of them, or ſend- 
ing them Money, Arms, and Ammunition, and the 
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like; and I think, for that, I may appeal to 
Act made againſt DEI with the King' 
Enemies; which, I ſuppoſe, if the Law before was 
otherwiſe, it needed not to haye been made. Now 
_ is only a Conſult and Agreement to do this 
AR. 

It hath been queſtioned, Whether Scribere ep 
gere? But here it is only mittere; nay, it is not 
o much, tis only agreare mittere; ſix Men had he. 
tween them a little private Diſcourſe, and at 14g 
One of them did agree to ſend Charnock to France. 


The Queſtion is, Whether the Law of the Land 


will warrant this to be Treaſon ? And if not, then 
you mult not Paſs this Act upon ſuch a ſingle Point. 
Dr. Hory's Caſe is deny'd to be Law; this Caſe 
is no more than that in my Lord Dyer, for wri. 
ting a Letter to invite the Spaniſh King to inyade 
England; and it was a Time of great Fear of them 
as It is of the French King now; and he was attaint. 
ed upon that, but that Judgment hath been que. 
ſtioned and deny'd to be Law. My Lord Hye, 
expreſly, in his Pleas of the Crown, ſays, That a 
Conſpiracy to levy War, is not an Overt- Act of 
the King's Death ; and that attempting to leyy 
War, is not Treaſon. Now the Sorts of Trea- 
ſons are theſe Three; compaſſing the King's 
Death, levying War, or adhering to the King's 
Enemies. Now for compaſſing or agreeing to le- 
vy War, to apply that to be an Overt-Act of com- 
paſſing the King's Death, hath been always com- 


plained of as a Strain of the Law. 


Upon theſe Reaſons, we think this would not 
have been an Act of compaſſing the King's Death, 
as laid in the Indictment; and then if it be hut a 
Queſtion, Whether it be or no? We hope you 
will not proceed in your Legiſlative, eſpecially 
when he is deprived of the Advantage of inſiſt- 
ing on this at his Tryal at common Law: Wit. 
neſſes are there upon their Oaths; he might have 
had a Challenge to the Jury ; he might move in Ar- 
reſt of Judgment. Now the Queſtion is, Whether 
you will pronounce Sentence of Death upon him 
for High Treaſon, upon one ſingle Act, a Year and 
a half ago, juſt after the AR of Parliament for re- 
gulating Tryals in Caſes of High Treaſon ; and if 
we had had a Tryal at Law, we ſhould have can- 
vaſed theſe Things; if we had Witneſſes upon their 
Oaths, for the Pardon reached the 29th of April, 
they could Swear no new Diſcourſe but juſt in 


May; and now they ſay it was in the Middle of 


May, if it had been before, the King's Grace 
would have exempted Sir John Fenwick from pu- 
niſhment ; and theſe Things we ſhould have had 
the Advantage of, if we had had the Liberty of a 
Tryal. 

There's another Conſideration : Sir John Fenwick 
hath pleaded, and hath fo pleaded to Iſſue, and 
Iſſue is joined, and a Venire Facias is awarded. Now 
we ſubmit it to you, whether you will think fit to 


take it out of the Hands of the Common Law, 


when there is no extraordinary Neceſſity ? And 
the Conſideration we have to offer to you, if you 
do not caſt out this Bill, if we ſhould have the 
good Fortune, as we hope for in another Place, 
Sir Fohn Fenwick ſtands ſtill liable, and muſt ſub- 


mit to his Tryal, if the King's Council think fit 


to proſecute him, and we think it hard to undergo 
your Cenſure, to be condemned in this Place; and 
if (perhaps) he be acquitted here, to undergo the 
like Danger in another, and then to be Tryed in a 
Third : Aud for theſe Reaſons, we hope, you will 
reject this Bill, | 
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* Gould, May it pleaſe you, Mr. Speaker, 
| _— bs mar — theſe Gentlemen have 
Objected, and could not be aware of all they have 
ſaid. They have enlarged upon ſeveral Topicks; 
1 ſhall recolle& them as well as I can, and Anſwer 
them in the Method they have taken. | never did 
think, that the Parliament would take Things out 
of the Ordinary Courſe of Juſtice, nor Attaint any 
of Treaſon, unleſs in Caſes Extraordinary ; and 
theſe Gentlemen have agreed, That in Caſes Ex- 
traordinary they have done it. They likewiſe 
have agreed, and Sir Bartholomew Shower has told 
you, That there are ſome Treaſons, by the Statute 
of 25 Edw. 3. reſerved by that Act, to be declared 
by Parliament. Sir Thomas Powys ſays, This 1s 
taken out of the ordinary Courſe of Juſtice : So 
ſays Sir Bartholomew Shower; ſays he, Here is an 


*  1ndi&ment before you, the Party hath pleaded not 


ilty, and they ſay, he may be Tryed in the or- 
ö of the Law; and therefore they 
look upon it as improper to bring it here. 

The Gentlemen are miſtaken very much, to 
think that | did ſay, That the Examination that [ 
ſaid was Evidence here, would be allowed below. 
If I had thought fo, | ſhould have thought at the 
ame Time, this Houſe would not have meddled 
with it: But I do diſagree with them in this; 
and take it, That where a Caſe is Extraordinary, 
you will come and meddle with the Matter. Here 
is an abominable Treaſon, that is agreed on all 
Hands. Here is Plot upon Plot: Here hath been 
2 Plot now to take away the King's Evidence; 
there was two Witneſſes in the beginning, and *cis 
very plain that one of them is not here; for that 
here was a Proclamation produced, and I] did look 
upon that Matter as taken for granted, That Good- 
man was withdrawn, and for that Matter they may 
be eaſily ſatisfied. They ſay, we have not proved 
the Suggeſtions of the Bill; but we think we have: 
For firſt of all, Captain Porter hath here Sworn it 
expreſly ; it is not a Thing of looſe, bare Talk- 
ing; but he hath proved a deliberate and formed 
Conſpiracy ; he hath proved, that it was actually 
agreed upon, a Firſt and at a ſecond Time; and 
that Charnock was ſent in order to the Execution of 
it: And what was it for? It was plainly to depoſe 
the King. He tells you, for that Purpoſe, they 
had deſired $000 Foot, 10% Horſe, and ooo 
Dragoons from the Fench King; and theſe Gentle- 
men agreed to join them. Now, can there be a 
greater Evidence of depoſing the King, and con- 


ſequently of imagining his Death? *Tis an Evi- 


dence of the Imagination of the Death of the King, 
as well as of the Rebellion; it being ſo in the ne- 
ceſſary Conſequence of it. Now, I think, he hath 
fully proved That. Then we offer to you, how 
far you will allow of this Examination: Why ? 
Becauſe upon a ſecond Contrivance, here is a Wit- 
neſs withdrawn; and can we give you greater Evi- 
dence of that, than we have given ? We have pro- 
ved that there was tampering, let the Thing run 
as far as it will. Captain Porter was dealt with, 
had 300 Guineas in Hand, and 300 more he was 
to have remitted to him; and was to have 300 l. 
a Year, whereof Sir John Fenwick was to pay One. 
It does follow after, that he is withdrawn, we 
muſt leave it to this Honourable Houſe, what 
Conſtruction you will make of That: Whether 
here is not a ſecond Plot ? 


Now this Matter is brought before this Honou- 


rable Houſe, we have gone ſo far in it, as to pro- 

duce Goodman's Examination that was taken before 

a r of Peace: We have ſnewed you the Evi- 
ol. IV. 
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dence that he hath given upon a former Tryal; 
and now he is gone, ſure no Body but muſt juſtly 
infer, *tis by Sir John Fenwick's Means: So that here 
they have taken away the Evidence that is neceſ- 
ſary in the ordinary Courſe of Proceedings. In 
ſuch an extraordinary Caſe, I think it hath been 
uſual for the Parlizment to interpoſe : Therefore, 
what they pretended, under Fayour, that this 
ſhould not be Evidence, is all taken off. For now 
we are in Parliament, you will make uſe of ſuch 
Informations as can give you any Light into the 
Matter, and may obviate and cure the Diſtemper 
that is upon us; and you are Judges of your own 
Methods, and how far Sir John Fenwick hath been 
concerned upon the Inſtances we have given you, 
that is in your Judgments. As for what Sir Tho- 
mas Powys tells you; ſays he, This Power hath not 
been executed by Parliaments very frequently, but 
it hath generally been done where Perſons are 
withdrawn from Juſtice, and can't be come at in 
the ordinary Courſe. Why, we are in the like 
Caſe; if ſo be we can't come at Juſtice in the ordi- 
nary Courſe, and that by our Evidence having been 
tampered with, and drawn away ; then, Sir, un- 
der Favour, by their own Arguments, *tis proper 
to come before this Honourable Houſe; ſo that 
notwithſtanding what hath been ſaid, we do think 
we have given you Evidence. 

And as for what they ſaid, That we have not gi- 
ven any Account that Sir Jahn Fenwick; by giving 
Aſſurance of his Confeſſion, had protracted his 
Tryal ; for that | did apply my ſelf, That Mr. Ver- 
non might give you an Account of it : So that upon 
the whole Matter, we muſt leave it to your Con- 
ſideration, and hope we have given you good Sa- 
tisfaction, that there hath been a great Plot againſt 
the Government ; and there was no Evidence of 
any other Matter before the Judges, and they al- 
lowed it to he High Treaſon. Here is the ſame 
Evidence, only we have not one of them Viv. Voce. 

Mr Serj. Lovell. Mr. Speaker, ! ſhall not trouble 
you nor the Houſe very long; but 1 humbly hope, 
with a little Pains, to ſatisfy the Houſe, that moſt 
that hath been ſaid on the other Side, is not much 
to the Purpoſe. Sir, I will conſider, with the 
Leave of this Houſe, what the Common Law was 
before 25 Edw. 3. and how the Law does now 
ſtand ; and draw fome Conſequences from thence, 
and the Neceſſity of this Caſe. 

The Statute of 25 Edw. 3. I muſt obſerve it, 
is not an Enacting Law, it is only a Law Declara- 
tory ; for all thoſe particular Inſtances of Treaſons 
that are mentioned there, were Treaſons before 
that Law was made; and fo, by the Preamble of 
ir, plainly appears: But the Judges had a greater 
Liberty upon conſtruQive Treaſons, and upon ac- 
cumulative Treaſons; and that was left too much 
at the Diſcretion and Liberty of the Judges be- 
low, and the executive Power of the Law. Then 
that Statute comes and reſtrains the Judges in that 
Point; and ſays, That they ſhall not give Judg- 
ment in any Caſes of Treaſon, but only in theſe 
Caſes, particularly mentioned there: And that 
Statute ſays, That if any other Matter which ſhall 
be thought Treaſon, ſhould come before them, 
they ſhall not proceed to Judgment, but acquaint 
the King in Parliament with it. I only make uſe 
of it, to. prove how Treaſons ſtood hefore that 
AR, and how it comes to be altered from the 
Common Law: And I am ſure it is not to be 
denied, but that one Witneſs was ſufficient at the 
Common Law: But then comes 1 Ed. 6. c. 12. and 
that, for the Security of the Subject, does ordain, 

Oo That 
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That in Caſes of High Treaſon there ſhall be two 


- Witneſſes of the Fact: But that Statute does not 


alter, but was made for the more Security of the 


Subject in Point of Proof. But in that Statute of 


1 E4.6. c. 12. that does provide there ſhall be 
two Witneſſes in Caſes of High Treaſon, there 


is an Exception of Treaſon for counterfeiting and 


forging of the Coin; and that is the Reaſon that 


the Law is taken now, that though there muſt 


be two Witneſſes in the Caſes of other Treaſons, 


2 yet in the Caſe of Coining, there needs but One. 


he Offence or Crime is never the greater, becauſe 
there are to be two Witneſſes to prove it. In this 
Caſe that is here before you, we come to deſire 
your Help, becauſe one of the Witneſſes is by Art 
and fraudulent Means withdrawn : Does that 
purge the Crime at all, or leſſen it? No Man will 
fay the Crime is leſs, but it does prevent a regular 
Tryal, before the Courts below; and that is the 
Reaſon why we did come here; and we hope this 
Defe& ſhall be ſupplied by a ſpecial Law: But, ſay 
they, 'tis very hard a Law ſhould be made ex peſt 
Facto, to take away a Man's Life. It would be ve- 


ry hard, if the Caſe was as they have cited it, to 


make a Crime ex poft Tacto, that was not ſo before: 
But I do not take it to be hard for a Law to be 
mad? to repeal another, to make a Matter Trya- 
ble, that was not Tryable before. | 

Suppoſe a Law ſhould be made, That all Trea- 
ſons from and after ſuch a Time, ſuppoſe from a 
Time before the Fact is here ſuppoſed to be com- 
mitted, as May was Twelve. months, ſhould be 
tryable as at the Common Law, no doubt the 


Parliament may repeal a Law in Part, or in All. 


No Man can ſay, but Sir Fohn Fenwick might be 
Tryed at the Common Law, by one Witneſs, be- 
fore the Statute of 1 Ed. 6. So that I do obſerve, 


- and humbly ſubmit it to you, That this Law, by 
the AQ, is not changed as to the Crime; the 
Crime is as it was before, it is only changed as to 


the Number of Witneſſes. The Inſtances that 
have been obſerved on the other Side, with humble 
Submiſſion, I think do not reach our Caſe. We 
do not inſiſt that there are two legal Witneſſes ; 
we do confeſs the Information that hath been 
read, is not a legal Proof; but this Houſe, in their 
Legiſlative Capacity, is not to be confined to the 
Evidence that a Jury muſt have below. This 
Houſe may take what Ways and Methods they 
pleaſe to ſatisfy themſelves: Say they, Here is 
the Life of a Gentleman that is concerned. I know 
all good Men will be tender of the Life of a Man: 


But here is the Life of the King, and the Safety 


of the Kingdom, the Peace and Safety of us all, 
that is concerned in the ſame Caſe; and let them 
put theſe Things into the Ballance, and conſider 
which ought to weigh moſt. 

You have a Record before you of the Convicti- 


on of Peter Cook, who was Indicted by the ſame 


Witneſs. 

A Learned Gentleman, that is of Council 
for the Priſoner at the Bar, did make the ſame 
Objections as are made now at the Old B. ly; (it 


may be there are ſome other Particulars now) 


and after all the Debates and Arguments that 
could be uſed at that Time, it was unanimouſly 
reſolved, That the Crime was High Treaſon : 
And if it was High Treaſon ia Peter Cook, tis no 
leſs in Sir John Fenwick, who was preſent at the 
ſame Time, and engaged in the ſame Buſineſs : For 
what was a Crime in one, was the ſame in both. 

I think *tis roo determinative an Expreſſion, to 
ſay, This was nothing but a little Twittle Twat- 
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tle, They did there meet upon a ſolemn Con. 
ſultation; and not only once, but they did meg 
a ſecond Time; and what was it to do? Ic vn 
to invite a Foreign Power to invade this Land 
and to make War with the King and Kige. 
dom; and they did promiſe, and ſolemaly ing,,, 
to aſſiſt them with armed Forces; and ir un 
proved, That they did agree with Charnocl g 
go into Fance; and harnock was not willing u 
go the firſt Time he was deſired, till he found 
they were ſtanch and ſteady in their Reſo]utiq;,. 
and upon a ſecond Meeting they were all found 
ſo, and then he would go: I thiak that is 4 
Overt-Act of Treaſon, if there be any. 400 
when he came back, be ſaid, he had been i 
France, and brought an Anſwer to the Meſſige 
he went about: This is all now laid before yy, 
But, ſay they, this is an extraordinary Caſe: |, 
agree it; but becauſe it is an extraordinz; 
Caſe, and for the Safety of the King and King. 
dom, it is fit there ſhould be an extraordinary Re. 
medy. 

They ask, What Miſchief it would be, if thi 
Gentleman ſhould be left to the ordinary Course 
of Law? It hath been the Wiſdom of all Az 
to make a Law, to puniſh ſuch as by their Arti. 
fice would evade the Law. Here is this Gentle. 
man, as we ſay, guilty of High Treaſon ; but 
that we ſubmit to you. 

This Gentleman was in the Proſecution of the 
Law, and might have been Tryed in the regylzr 
Way, had the Witneſſes upon their Oaths; (the 
Grand Jury have found Billa Vera upon their 
Oaths z) but. we muſt appeal to a worthy Member 
of the Houſe (who becauſe he was a Member ye 
did not call upon him) to give you an Account 
how he did Delay and Portra& his Tryal ; and 
now they know. he can't be Tryed at all, they 
pretend he is willing to be Tryed: And becanſe 
he can't be Tryed, they would have it as an Ar. 
gument that he ſhould not be puniſhed by any 
other Means. | 

Sir, if ſo notorious a Crime as this is, ſhould 
be committed againſt the Body of a Nation, and 
go unpuniſhed, either in the common Courſe, or 
by ſome extraordinary Methods, the Nation would 
be in a doubtful and dangerous Caſe. 

When this Houſe hath paſſed their Judgments 
in this Matter, it will go to another Place, where 
it will have another Examination ; and it wil 
have that regular Conſideration that all other Ads 
have. We are in an extraordinary Caſe, and do 
think, That this extraordinary Caſe does deſerve 
an extraordinary Puniſhment. | 

Sir Bartholomew Shower. | beg Pardon hut for ore 
Word: No Man does abhor ſuch Conſults mae 
than my ſelf; but I do not think that Diſcourſes 
are ſuch an Overt- Act of High Treaſon, as de- 
ſerves the Puniſhment of Death. 


Sir John Fenwick and the Council withdrew. And 
| being withdrawn. 


Admiral Ruſſel. | think this may be a proper 
Time to ask Queſtions : If fo, I think 
my ſelf enough concerned to trouble 
you with one or two. I think in the 
Paper that hath been read, I am 
mentioned twice, Theſe are the 


Meaning Fen- 
wick's Iafor- 
mation. 


Queſtions I deſire to have asked; What Proof he 
hath of this? Whether ever he ſaw —— And 
what Proof he has that I ſent Captain Lloyd over? 


And that I gave him a Liſt of the Ships ? By 
tha 
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that I ſaid, we could not fit out thirty Ships in 
„ And whether or no, ſince this Revolution, 
th had any Converſation with me ? 
wſord. What that honourable Perſon 
my Name is — = Sir = 
„%s paper: I deſire you would ask him, Why 
— me in his Paper, as he hath done ? 
And that you would require him to make Proof 
of what he ſays in relation to me. 

Colonel Godfrey. I deſire ſome Queſtions may 
de asked him in relation to a noble Lord, my 
Lord Marlborough : If he be Guilty 1 would have 
ir known, and 1 would as willingly have it known 
if he be Innocent, as I believe it will ſo appear. I 
would have him asked, Whether, ſince the Begin- 
ning of this War, or from the Time of this King's 
Landing, Sir John Fenwick did ever ſpeak to him, 
in Publick or Private ? Or ever did write to him, 
or receive any Meſſage by Word of Mouth, or Let- 
ter, from my Lord Marlborough ? He ſays, That 
ſome Service he had promiſed King James, which 
inclined him to promiſe him his Pardon : I would 
know what that Service was? And in relation to 
his ſending Lloyd into France, Whether he can, by 
any Body elſe, make that appear ? 

Colonel Crawford. That Gentleman hath put. me 
in mind of one ſhort Queſtion ; Whether ever he 
converſed or ſpake with me in his Life ? 

Mr. Bridges. Whether Sir John Fenwick hath any 
Body but himſelf, to ſupport the Hearſay he hath 
given an Account of? And I deſire a Queſtion may 
be asked him on behalf of the Duke of Shrewsbury ; 
What Proof he has that the Duke of Shrewsbury 
came into the Office of Secretary of State apain, 
by the Operation and Conſent of King James ? 

Mr. Vernon. I deſire a Queſtion may be asked 
previous to that, becauſe 'tis ſo in Time; How 
he knows that noble Lord was in Treaty with 
King James, before he went out of the Secretary's 
Office, when he firſt came there? 

Colonel Granvil. I deſire he may be asked, What 
Proof he can give, that my Lord Bath was to be- 
tray Plymouth into the Hands of King James, or 
the King of France, and whatever elſe my Father 
is accuſed of in that Paper ? 

Mr. Harley. I humbly propoſe it to you for the 
Method of your Proceedings, ſince you take this 
Method, Whether it will ſave you Time for you 
to look upon that Paper, and ask him as to the 
ſeveral Parts of it, what Proot he can make of 
it. 


he hath 
Colonel Cra 


ſays, calls me up; 


| Mr. How, I do not oppoſe Sir John 

A Vote made Fenwick's being examined to this Pa- 
alittle before, per, but it might have been more to 
by which that your Credit, if you had Examined 
Paper was him before your Vote: But here are 
condemned. a great many Gentlemen riſe, to ask 
a Man to that which he does not pre- 

tend to any Proof of. The beſt Way for ſaving 
your Time is, 1 conceive, to have the ſeveral Parts 
of the Paper that does concern theſe Gentlemen 
read to him; and to ask him upon what Grounds 
he gave the King that Information. This will 


ö lead him into all that he knows of the Mat- 


ter. 
Mr. Boſcawen. I am not againſt the Queſtion 


that is propoſed laſt ; but you may ask him that 


at laſt. But there is a noble Lord that is reflect- 
ed on in that Paper, and that is my Lord Godol- 
din; I deſire you would pleaſe to ask the ſame 
Queſtions as to him. | 
Lord Coningsby. ] did intend to take care of my 
Lord n there is a hard Reflection upon 
ol. IV. 5 : 
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that noble Perſon, but, under Favour, you muſt, 
I think, let him know you have ſuch a Paper; and 
then ask him in General, What Proof he has to 
the Particulars of that Paper? And then you will 
do Injuſtice to no Body. 

Mr. Norris. There have been ſeveral Queſtions 
moved by ſeveral worthy Members; and, I think, 
the Queſtions ought to be asked: But, I think, 
there is one previous Queſtion to all theſe ; aud 
that is, when you tell him that you have ſuch a 
Paper. I think the firſt Queſtion ſhould be, Whe- 
ther ever he delivered thoſe Papers to the King ? 

Sir K. Delaval. I find I am named ia that Paper 


that Sir Joh» Feawick hath given; I defire thac 


Part that relates to me may be read to him; and 
that he may give a Reaſon, why he hath ſaid ſo of 
me, and Mr. Kiligrew. 

Lord Walden. T here is another mentioned, and 
that is Commiſſary Craw/ord; I deſire he may be 
asked, What Proof he hath, that he gave Mr. 
a Liſt of the Army ? 

Ar. Chanc. of Exchequer, I can't blame Gentle- 
men for asking Queſtions that concern them, or 
their Friends: Some are for reading of it to him, 
I am againſt that: But yet I would have you to 
enquire into this Paper. And being you intended 
to do it, it might have been as well enquired into 
before Mr. Dighton came laſt to him. I think you 
may put your ſelf into an eaſy Method, and avoid 
all leading Queſtions; and ask him upon every 
Name 1n that Paper, as you come to it, What he 
knows of that Gentleman ? And ask him no other 
Queſtion. 

Mr. Smith. | was ſtanding up to the ſame Pur. 
poſe : I would not have you to put Words iuto his 
Mouth, nor let him know by any Queſtion what 
Anſwer he is to make. 

Mr. Speaker. Gentlemen, I am willing to do you 
any Service I can; but here are long Informa- 
tions, and I never read them, nor know the Con- 
tents of them, but as they were read at the Table. 

Mr. Att. Gen. I think the Method lately pro- 
poſed, will fave you a great deal of Time, and is 
proper for the Diſcovery of the Truth; That you 
will Name the Perſons to him in Order as they 
are in the Paper, and ask him in general, What 
he knows of thoſe Perſons ? But when you call 
him in, Iam not for asking him to the particular 
Things he hath ſaid againſt them in that Paper; 
becauſe thar Paper, though it is under his own 
Hand, is not his own; and it he knew itthen, 
he knows it ſtill. 

Colonel Mordent. I won't pretend to propoſe 
any Thing, only for the Shortning of your Time: 
If after you have inforwed him there is ſuch a Pa- 
per, that you ſhould ask him, Whether he wi! 
own it? And then, What Sort of Proof he will 
bring to prove it ? You will fiad he will either 
tell you, he will Adviſe with Council, or whether 
he will give any Anſwer at all. 

Lord Cutts. | have only one Queſtion to be asked 
Sir John Fenwick ;, *tis not a Queſtion that relates 
to any Perſon named in that Paper. I think there 
is no one Perſon that he hath named, but is emi- 
nently known or believed to be in the Intereſt of 


this Government; and none but what are in ſome 


Poſt of Truſt, and Employment in it. Then, I 


think it highly neceſſary to know, How it comes 


to paſs that he hath had ſo much Converſation 
with Perſons of that Character, and none with 


| thoſe People that he hath been ſeen daily to con- 


verſe with? And if he hath, Why he hath not 


diſcovered them, as he hath done the Reſt ? 
| | 90 2 Mr. Spea- 
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Mr. Speaker. Is it your Pleaſure I inform him we 
have the Informations ?- 

Mr. Palmer. If 1 am not miſtaken, when you 
firſt called Sir Jobn Fenwick before you, he referred 
himſelf to what he had informed the King ; and 
referred himſelf to that Paper, as often as you 
asked him any Queſtions. And if you ask him 
general Queſtions, I preſume he will give you the 
ſame Anſwer : Therefore, I think, it may be pro- 

to ask him, Whether this is the Paper that he 
elivered in, or not? Or otherwiſe, I doubt, he 
will tell you, He knows nothing but what is in 
that Paper. Now, if he refers to that Paper, you 
may ask him, If he knows it again, if it be ſhewed 
to him ? 

Mr. Sloane. What this Gentleman has ſaid, has 
partly iaterrupted what | was going to offer; but 
as to what he ſays, That when he was here before, 
he referred to his Confeſſion delivered in to the 
King; we did not tell him we knew of that: But 
he put it further, That he was not bound to ac- 
cuſe himſelf, and that what he ſaid might be gi- 
ven in Evidence againſt him; and ſo far he was in 
the Right. For if he knew of any Body that was 
concerned in a Conſpiracy againſt the Govern- 


ment, that was Miſpriſion of Treaſon at leaſt in 


him. I don't queſtion but it was a very miſchie- 


vous Contrivance; but if he ſhould confeſs it, 


without ſome Aſſurance of being indemnified, he 
proves himſelf to be Guilty of it. 

Mr. Vice Chamberlain. You are now upon the 
Method of your Proceedings : There is great Su- 
ſpicion whether this Paper be Sir John Fenwick's 
- own or no. If you will tell Sir John Fenwick, that 
in the Paper in your Hand he hath laid Things 
to the Charge of Perſons of Truſt, whom this 
Houſe hath a good Opinion of; and that this 
Houſe deſires to know, What Ground he hath 
for it? If he does not think fit to give you an Ac- 
count of it, there is an End of your Enquiry. 

Mr. James Mountague. The Houſe ſeems to agree, 
that they will have Sir John Fenwick ſent for in: I 
ſuppoſe you will not have the Council, nor Solli- 
citor by; and when he withdraws, I deſire he may 
be kept private, from his Council and Solli- 
citor. 

Lord Cutts. By Sir ꝓohn Fenwick's Behaviour, when 
he firſt appeared at the Bar, and by what he ſaid 
then, I believe Sir John Fenwick did tell you to this 
Senſe, That he had Aſſurance from a noble Per- 
ſon, that what he then ſaid, ſhould not riſe againſt 
him in judgment; and I think he was told, If he 
dealt ingenuouſly, he might expect Favour, or to 
that Effect. I do, for the Saving of Time, men- 
tion it to you, to conſider how far the Houſe may 
give him Security, that what he here ſays, ſhall 
not riſe up in Judgment againſt him; and that if 
he dealt Ingenuouſly, he might expect ſome Fa- 
your from this Houſe. 

Mr. Harley. You are upon the niceſt Thing, in 
its Nature, that poſſibly can come before you. I 
think before you call him in, it ought to be un- 
derſtood that the Queſtions be very plain. 


Mr. Manley. | think you have been well moved 


from the other Side, That we ſhould not read this 
P2per to Sir John Fenwick : And I am of that Opi- 
nion from this Conſideration, beſides what hath 
been mentioned ; we are here in a judicial Capa- 
City as well as a Legiſlative; and this Paper I take 
do be an Examination made upon Sir John Fenwick ; 
and as my Memory ſerves me, ſome Things he 
ſpeaks of as Matters of Fact, which he does poſi- 
tively aſlert; which being contained in the ſame 
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Paper with other Matters of Hearſay, if you ſhowy 
read that Paper to him, and ask him a Quegi, 
Whether that be his Paper ? That, I doubt wy 
be contrary to the Rules of Law : For it will be 
asking, Whether this Information againſt himſelf 
be true or falſe? And I think it does not become 
the Dignity and Honour of this great Aſſemb. 
to ask him any Queſtions that may make him 10 
cuſe himſelf. | 

Mr. Vernon. I would obſerve to you, that he has 
not conſidered theſe two Papers: The firſt of theſe 
Papers I think the Bill refers to, and that is under 
Sir John Fenwick's Hand; and there he does charge 
nothing at all upon himſelf, but it is an Accyg.. 
tion upon the Perſons named. In the firſt paper 
he does ſay, There was a ſelect Number to mz. 
nage the Affairs of King James, and 
was ſent over, but they are not named; and af. 
terwards he went about to explain it in the Se. 
cond; and the Bill referring only to the Firſ, | 
ſuppoſe you will confine your ſelves only to the 
firſt Paper. | 

Mr. Chancellor of Exchequer. I would think gf 
ſome Way to reconcile theſe Things you are gg. 
ing upon.: For though Gentlemen are in the Right 
to preſs for theſe Queſtions ; yet I do not think ir 
the Buſineſs before you. Therefore I think you 
ſhould acquaint Sir John Fenwick that this Paper 
hath bcen preſented to you, which this Houſe hath 
thought falſe and ſcandalous : But before he goes 
away, this Houſe has a Mind to hear what he 
would ſay to it; and let him ſay what he would 
upon that, then you would not lead him by any 
Queſtion. The firſt Perſon that is named, | have 
a great Reſped for, and am as willing he ſhould 
be vindicated as any. The firſt Queſtion that you 
ask him is, What he knows of my Lord Godau 
ph:n? But that you ſhould literally ask him Que. 
ſtions, as the Paper ſtates it, I don't think it pro- 
per for this Aſſembly to ask: For there are Fags 
beyond the Act of Indemnity many of them. Af. 
ter you have done with the Paper, I have ſome 
Queſtions to ask him: I take theſe Matters to be 
falſe; but I ſhall have ſome Queſtions to ask him, 
which I believe will prove true. | 

Mr. Bridges. Before you call in Sir John Fenwick, 
I would offer one Thing to your Conſideration ; [ 
think that Paper you are upon, is written with 
Sir John Fenwick's own Hand. Why may it not 
be fit for you to ask Sir John Fenwick if that be his 
Hand ? EE | 

Members. No. no. 

Mr. Speaker. Is it your Pleaſure that Sir John Fen- 
wick be called in? 


LiVhich Queſtion being put, it paſſed in the Afr 
mative. And he was brought in without bs 
Council.] 


Mr. Speaker. Sir John Fenwick, this Houſe does 
underſtand that you have given in Informations 
againſt ſeveral Perſons of great Quality, that have 
been in the Government; and they do expect 
from you, that you ſhould deal clearly and can- 
didly with them, and give them an Account of 
what you know in relation to thoſe Perſons. 
am commanded, in the firſt Place, to ask you, 
What you know of my Lord Godolphin, in rela- 
tion to this Matter ? 

Sir John Fenwick. I am under a double Proſecu- 
tion for my Life; I know not but what I ſay may 
turn to my own Prejudice : I hope the Houſe will 


not think it Obſtinacy in me; and ſince this 
| Houſe 
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done me the Favour to hear me by 


1696. 


223 hope they will pleaſe to conſider 


what they have ſaid. 


Spealer. No doubt the Houſe will conſider 
1 ſaid by your Council, that is, in 
rence to your own Defence; but they do ex- 
& from you, as I told you before, That you do 


deal candidly with them in what you know of this 


tter. ; j 
mw John Fenwick. Sir I am under Proſecution 


for my Life; and, I hope, the Houſe will pleaſe 


onſider, That Ik now not what Inconveniency 
_ come upon me by it; and, 1 hope, the Houſe 
will Excuſe me, — do it not out of Obſt inacy, 

my own Preſervation. | 

mn You would do well to adviſe your 
ſelf well in this Matter, 'tis of great Concern- 
ment; the Fayour of this Houſe, if you deſerve 
it, may be of great kindneſs to you. I have only 
in command to tell you, what the Houſe expect, 
and you are to conſider how to Anſwer it. 


Sir John Fenwick | hope the Houſe will nor put 


e upon any thing that may hurt my ſelf: 1 
ſhould be forry to incur the Diſpleaſure of this 
Houſe, but J hope they will conſider my Con- 
dition; and 1 am ſure the Juſtice and Honour of 
the Houſe is ſuch, T hat they will not preſs any 
Man to do any Thing that may hurt himſelf. 

Mr. Speaker. Sir, it you pleaſe to withdraw, 


Accordingly Sir John Fenwick withdrew. 


Lord Cutts. I would humbly propoſe ſomething 
to you to ſave your Time, and remove this Incon- 
veniency. The Houſe have heard what Sir John 
Fenwick ſays; I can't bur ſay, that in Matters of 
Blood we can't be too tender; but that!] would 
propoſe to you, if this Houſe approve of it, is 
this; Suppoſe you wave the whole Matter to the 
laſt Moment of paſſing your Bill, and theo I ſhall 
have ſomethlag more to ſay to you in the Mat- 
ter. | 

Mr. Clerk. Now I think it very proper for you 
to proceed in your Legiſlative Capacity. i am 
glad the Houſe have taken ſo much Pains in the 
Examination of the Matter; and it is no ſmall 
Satisfaction to me, That the Geatleman was 
brought to the Bar upon this Enquiry; very 
probable another Time may induce him more 
to comply than he does at preſent ; though, it 
| may ſpeak my Opinion, there 1s little hope 
of the Gentleman's Anſwering your Expectation 
here : And I think the firſt thing you are to 
do now, is to read your Bill. ; 

Mr. Pultney. One of the Allegations of the Bill 
is, That his Tryal was put off upon ſeveral repea- 
ted Pretences of making a Confeſſion. The Coun- 
cil for the Priſoner took Notice, That that Allega- 
tion was not proved: The Council for the Bill 
told you, They mult refer to a worthy Member of 


© this Houſe, who could prove it; the worthy 
Member is Mr. Vernon. 
into a Debate, as there will be after the ſecond 
Reading of the Bill, Gentlemen will deſire to have 
all the Evidence. 
Mr. Vernon do give in his Evidence while Sir John 
© Fenwick is at the Bar; and therefore | humbly 
move, That Sir John Fenwick may be called in while 


| ſuppoſe before you enter 


And 1 find your Order is, That 


Mr. Vernon gives his Evidence. : 
Mr. Speaker. 1 ſuppoſe if Mr. Vernon gives Evi- 


* dence, you will call in the Council. 


Members, Yes, yes. 


Fenwick. 
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Mr. Speaker. Pray then hear the Motion that 
hath been made. Shall I put the Queſtion, That 


Sir Fohn Fenwick and the Council be called in, while 
Mr. Yernon does give his Evidence ? 


[Which Queſtion paſſed in the Affirmative, and Sir 
John Fenwick, and the Council on both Sides, 
were brought in.] 


Mr. Speaker, Gentlemen, you that are of Coun- 
cil of both Sides, the Houſe, before they proceed 
any further, was willing to hear the Teſtimony 
of a worthy Member of this Houſe which has not 
yet been given; and they are willing that Sir John 
Fenwick, and you, ſhould be preſent while it is 
piven. Mr. Vernon, will you pleaſe to acquaint 
the Houſe, c 

Mr. Vernon. If I underſtand the Council for the 
Bill aright, that which they did appeal to me for, 
was about the Portracting of Sir John Fenwick's 
Tryal, and upon what pretence it was. The Ac- 
count, Sir, that I can give of it, is this; That 
Sir John Fenwick's Tryal was put off, will appear 
beſt trom the frequent Adjournments of the Seſ- 
ſions at the Old- Baily for fix or ſeven Weeks to- 
gether, For when Sir John Fenwick was committed 
to the Tower (which was as I take it) on the 19th - 
of June, there was, I believe, a Seſſions to be 
held ſoon after; for as | remember it, the firſt 
Application that Lady Mary Fenwick made for 
putting off Sir John Fenwick*s Tryal, was upon the 
3oth of une; and the Petition was, That he 
might have ſome Friends come to him to adviſe 
him how to make his Application to the King : On 
the 3oth of June, or about that time, my Lady 
Mary Fenwick did firſt Propoſe, That ſomebody 
ſhould be ſent over from Sir Fohn Fenwick to the 
King upon ſowe Matters of Importance, but did 
not declare what they were; but only that ſhe 
was told there was ſuch Matters, and ſhe had a pro- 
per Perſon to ſend, and would acquaint the Lords 
Juſtices with the Man, if he might have leave to 
go: But afterwards my Lady Mary Fenwick ſaid 
ſhe could not provide a Perſon ſo ſoon ; and, I 
think, the 2d of July, ſhe came and offered to go 
her ſelr, and ſaid, if it was not as much for the 
King's Service, as Sir John Fenwick's Benefit, ſhe 
would not undertake the Journey. She had leave 
to go, and would have capitulated, that the 
Tryal ſhould be put off till ſhe returned; but the 
Lords ſaid, when ſhe ſhould return, would depend 
upon her pleaſure ; but they would write to the 
King at the fame time, and give notice of her Inten- 
tion, and that the Tryal ſhould not go oa till they 
had an Anſwer of their own Letter. 

There was a Paſſage in the Tranſport Ship goin 
to Holland, and my Lady Mary Fenwick detired to 
ſpeak with Sir John in Private, ia Order to her 
Journey; the ſame Night ſhe came back again, 
and ſaid, ſhe had conſidered of it, and aid, ſhe 
would not go, and ſeveral Reaſons ſhe gave. 
Upon the 7th of July there was a Noble Lord that 
was in the Commiſſion for the Adminiſtration of 
the Government, ſaid, he had had an Application 
made to him from another Noble Peer, my Lord 
Carliſle, who-deſired that he would go to Sir John 
Fenwick, for he had been very earneſt to ſpeak 
with him. That Noble Lord did acquaint the 
Lords Juſtices with it, who acquieſced in' what 
he thought fit to do in the Matter. | 

He went the ſame Day to Sir John Fenwick, and 
the next Day the Lords Juſtices met again — 

then 


| 
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then told he had been with Sir J-hn Fenwick, and 
that Sir John Fenwick had told him, he had ſent 
to the King; for he did not allow it ſhould be 
' otherwiſe communicated : My Lords then thought 
it was fit to ſtay for the King's Anſwer. This 
was the 9th of July, and by what Accident I know 
not, but no manner of Account came till the 7th 
of Auguſt, that the Letter was received; but the 
7th of Auguſt, the Letter was acknowledged to 
be received; and the Anſwer that then came to 
it, was, That the King had not received any great 
ſatisfaction by the Meſſage; (I know not what it 
was) but that Sir John Fenwick ſhould be Tryed; 
but withal, that Noble Lord acquainted my Lords 
uſtices, That the King was pleaſed to write to 
— That what Sir John Fenwick had to ſay ſhould 
be ſent him in Writing. It happened at that time, 
that the Judges were upon their Circuit; and 
there being the King's Directions to receive what 
Sir John Fenwick had to ſay, in Writing; that 
Noble Lord did undertake to go again to Sir John 
Fenwick ; and, I ſuppoſe, he did receive ſomething 
from Sir John Fenwick, which he ſent to the King: 
When the Anſwer to that came, it was in Septem- 
ber, and that Noble Lord was at the Bath; and fo 
it required a little time—— Why then it appeared, 
That the King's Direction was, That what Sir 
John F:nwick had ſent to the King, he ſhould prove 
it; and he ſhould likewiſe ſhew his Ingenuity in 
Confeſſing what he knew of any other Deſings 
againſt the Government: And the 1oth of Septem- 
ber, as | take it, I was directed to go to Sir Fohn 
Fenwick, who was then in the Tower, and to 
acquaint him with this Meſſage from my Lords 
Juſtices. Sir John Fenwick's Anſwer was, That he 
had no more to ſay, or ſome Words to that effect; 
and then he muſt prepare for his Defence as well 
as he could ; but if he could ſpeak with that Noble 
Lord, he ſhould be glad to do it; but he was not 
come from the Bath, and Direction was then given 
for his Tryal: Again in the mean time, that 
Noble Lord did come, and he did go to Sir John 
Fenwick, and he brought an Account from him; 
That Sir John Fenwick, would prove to the King, 
and make out what he had ſaid; and was ready 
to give the Lords Juſtices Satisfaction: And upon 
that, I was ſent to Sir John Fenwick; I carry'd the 
Meſſage in Writing, which you may ſee when you 

ſeaſe; and it was to ask him, Whether he was 
willing to make out by Proof, what he had already 
ſaid to the King; and whether he was ready in 
Compliance with the King's Directions, to give the 
Lords an Account of what he knew of any Deſign 
againſt the Government ? I carry'd Sir John Fenwick 


this Meſſage, and he returned an Anſwer in Wri- . 
ting, That he was ready to make out to the King 


what he ſaid, and would acquaint the Lords with 
all the Matter that he had not obſerved to the 
King; (his Arraignment was then to have come 
on the 17th) but he did dictate a Paper which was 
brought to the Lords, which they thought fit to be 
ſent to the King ; and the Tryal was put off as to 
that time: And before an Anſwer from the King, 
came, it was (l believe) the beginning of October: 
And this is the Account I have to give you. 

Mr. Speaker. Gentlemen, you conſider that this 
Evidence is given, with Relation to that part of 
the Bill, that ſets forth, how Sir John Fenwick had 
delay'd his Tryal by Offers of Confeſſion. You 
have heard what the Evidence is ; if you haye any 
thing to obſerve as to that Point, you may ſpeak 
before you withdraw, | 


The Tryal f 
Sir Tho. Powys. As to this Matter, I can only 
ſay, That in it felf at leaſt, according to Mw, 
Rules of Law, it is not, in any degree, Tres. 
ſon: What you will conſtrue it to be | can't 
tell. We think it is only what is very ſq 
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when Perſons are under an Accuſation; 
will put off their Tryal as long as they can. 
Perhaps their Witneſſes may be out of the wy 
or ſomething elſe may be the Reaſon of it, and 
it does not carry any Crime in it ſelf; at leap 
not of the Nature that this Bill is of. ; 

Sir Barth. Shower, We do think, with Submiſſion 
That conſidering the Nature of the Bill, and 
the particular Caſe of Sir John Fenwick, will (in 
ſome meaſure) Anſwer this Fact: I take this 
ſingly in it ſelf, as it hath beca obſerved, not 
to conſiſt with Honour; but it does not Import 
a Crime, for any Man to uſe little Inſicuations 
to put off his Tryal: But, ſappoſe it was un- 
lawful, or that which they call Prevaricating, 
| hope it is far from making him Guilty of 
high Treaſon, which is the greateſt Crime thi 
Bill deſigns to paſs Sentence for; and, I hope 
you will conſider, if it be an Offence, tis fn 
at Common Law; and the ſame Evidence vil 
prevail to bring Sir John Fenwick to Condign 
Puniſhment by the Common Methods, And jf 
it be no Offence, I hope you will not by 2 
Law make it an Offence, ſo as to inflit the 
greateſt Puniſhment for this Artifice. 

Mr. Speaker. Mr. Serjeant Gould, Have you 
any thing to ſay? | 

Mr. Serj. Gould, No, Mr. Speaker. 

Mr. Speaker, Then withdraw. 


And being withdrawn, 


Mr. Sloane. I propoſe it to you, Whether, it the 
Paper be Evidence, it ſhould not be read in the 
Preſence of the Priſoner ? 

Members, No, no. 


Then the Queſtion was put for Candles, which paſſed 


in the Affirmative, and they were b, ought in. 


Ordered, That the Council be diſcharged any fur- 


ther Attendance at this time. 


Mr. Methwin, There can be no Dehate previous 
to the reading of your Bill. I deſire the Order 
of the Day may be read. : 


Accordingly the Order of the Day for reading of 
the Bill a ſecond Time, was read by the Cork 


Then the Bill was read a ſecond Time by the Clerk, 


And being afterwards opened by Mr. Speaker, and 
Mr. Speaker having expected for ſome Time, and 
no Member riſing up to ſpeak. 


Mr. Speaker. Shall I put you the Queſtion of 
Commitment ? 

Sir Tho. Dyke. Sir, I hope yon will not put the 
Queſtion of Commitment till ſome Exception 13 
made to the Bill; I am ſure it is as liable to 
Exceptions as any Bill that hath been brovght in 
a great while: Tis a tender Subject to ſpeak of, 
the Pretence of the Bill being for the Preſer. 
vation of the King and Government; and if | 
thought it was really fo, I ſhould be heartily for 
it; for I think there is no Compariſon now 
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ue of the King's Life, and that of Private 
nd tang but that hath been often ſaid, but not 
roved; therefore, I think, I may tell you my 
Reaſons why 1 am againſt the Bill : That the 
Parliament hath a power to make ſuch a Law, 
is Agreed ; but I think it ought not to be uſed 
but upon Extraordinary Occaſions, when great 
Perſons are concerned, that can't be otherwiſe 
brought to Juſtice, and when Crimes do not fall 
under the Denomination of the Law, which is 
not the preſent Caſe. This Caſe is, That a 
Gentleman is charged with Treaſon z and 'tis 
proved but by one Witneſs; though the Council 
did ſay, That a Conſult to levy War was not 
Treaſon, Now either it will not be the Crime 
that is alledged, or it is not proved. Here you 
are Judges, Proſecutors, Witneſles and Jury: J 
would know in what Country it is ſo? Beſides, 
the Witneſſes are produced here, and not Sworn ; 
and upon the whole, there is but one Witneſs. 
Sir, I am againſt the Bill, and againſt it as being 
of dangerous Conſequence. 5 

Mr. Pultney. This Matter before you, is of 
ſuch a Nature, that as a Debate is riſing upon 
it, I hope all Gentlemen will hear one another 
with the greateſt Attention that may be. 

The worthy Member admits you have a Pow- 
er to pals the Bill, and I do not find that con- 
teſted by any Body; though (with Submiſſion) 
the latter part of what he ſaid, contradicted what 
he admitted at firſt ; but fince that is ſo much 
Agreed, I ſhall ſay but little to it, and that is 
this, That without ſuch a Power as this, any 
Goyerament would be imperfect, and would want 
a ſufficient Power for its own Preſervation, upon 
extraordinary Occaſions. You have been told, this 
hath been an untrodden Path; but, I believe, 
Gentlemen are pretty well ſatisfied it hath not 
been ſo untrodden, and many Precedents of that 
kiad have been quoted ; and the Council againſt the 
Bill have admitted, That there have been frequent 
Precedents. An Objection hath been made to 
ſome of them, That they were made in ill Reigns : 
but I take it to be no Objection, That the Pre- 
cedent was made at one Time or another, ſince 
tis Agreed, that we have ſuch a Power, and that 
that power hath been Executed. 

The chief Matter before you is, Whether in 
the preſent Caſe, there is ſufficient Ground for 
you to exert that Power? And upon that, give 
me leave to obſerve the Nature of the Crime of 
this Gentleman, and the Evidence that hath been 
brought to prove him Guilty of that Crime. 


. His Crime his high Treaſon, the higheſt Crime 


in the Law: *Tis for Conſpiring the Deſtruction 
of the King, and the Overthrowing of the Go- 
vernment. The Overt-A& which the Bill tells 
you (and which is mentioned in the Indictment) 
Is his inviting in a French Force, in order to ac- 
compliſh his Deſign. If this Crime would admit 
of Aggravation, ſome other Parts of the Bill 
would aggravate it; but I think it will admit of 
none, The Council at the Bar made a Doubt, 
Whether or no, that which was laid in the In- 
ditment, did amount to a ſufficient Overt- Act of 
High-Treaſon ? And his Argument he drew from 
à Book that hath been put out by a learned Gentle- 
man of the Houſe ; but the Gentleman could ea- 


= {ily have anſwered himſelf; and, I preſume, did 
not ſpeak his own Opinion. For 


Gentle- 
man did write a Book, called, His Majeſty and Go- 
vernment vindicated : By which he endeayoured to 


; overthrow the Arguments in the other Book of 


the other Gentleman. 


Sir John Fenwick. 
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As to the Proof before you, you have had the 
Teſtimony of Mr. Porter, whoſe Evidence hath 
been juſtified by the ſeveral Convictions grounded 
upon it; and by the Confeſſion of ſeveral Gentle- 
men, that have owned the Fact at the very Time 
when they have been going out of the World : 
And there hath been no Evidence brought by the 
Priſoner at the Bar, that ſhould invalidate the Te- 
ſtimony of this Gentleman. And fo (with Sub- 
miſſion) you have one undoubted Evidence, that 
does charge the Priſoner with the Fact mentioned 
in the Bill: You have other Proof that does not 
come up within the Letter of the Law; but you 
have ſtrong circumſtantial Proof, that every Gentle- 
man will apply to his Conſcience in the Judgment 
he ſhall give in this Matter. One of the Allega- 
tions in the Bill is, That he did, by repeated pro- 


miſes of making a Confeſſion, from Time to Time, 


gain a Delay of his Tryal. It is a great Preſump- 
tion, that That was in order to a Deſign that he 
had of ſeducing Mr. Goodman, that was one of the 
Witneſſes; for it was obſerved to you, what Pra- 
ctice there was in the Caſe, with the other Evi- 
dence, Mr. Porter. 


Sir, Gentlemen have objeded the Conſequences 


of making a Precedent : You were very well told 
by a worthy Gentleman that ſpoke the other Day, 
near the Place where] am, That in the Caſe of a 
good Parliament, *tis not to be imagined that they 
will make uſe of this Precedent, but upon as good 
a Ground as you have now; and an ill Parliament, 
they will have the ſame Reaſon, for they will Co- 
py after the ſame Precedents that have been made 
before, and will not ſtick at doing of it. 

Beſides, let Gentlemen conſider the Way of 
Arguing : I have a Power to do ſuch a Thing, and 
yet if I have ſuch a Ground as is ſufficient, I ſhall 
not make uſe of it: To ſay you have a Power, but 
ſhall not exert it, is as good as to ſay, you have 
no Power at all. 

There were ſome Precedents cited by a learned 
Gentleman that ſpoke againſt the Bill, and he 
particularly quoted that of my Lord Strafford; and 
the Act of Parliament that repeals that Attainder, 


was in Part read to you: But, Sir, the Reaſons 


given in that Bill of Repeal of my Lord Strafford's 
Attainder, are, That it was obtained in a tumul- 
tuous Manner, which influenced the Parliament 
in doing of it; and that it paſſed in the Houſe of 
Lords, when moſt of the Lords were abſent : And 
at laſt, the King, when he gave his Conſent, by 
Commiſſion, to the Paſſing of the Bill, it was with 
great Reluctancy. *Tis certain, all theſe are Rea- 
ſons that are given; but there is not One that 
queſtions the Parliament's Power of doing it ; tho? 
upon the Tryal, Gentlemen may remember, there 
was a Doubt in the Law, Whether the Evidence 
was ſufficient ? 

Sir, It hath been urged to you, of what ill Con- 
ſequence ir would be, and how much 1njuſtice to 
make a Law to puniſh a Man, ex poſt facto; but 
that the Parliament may declare That to be a 
Crime, which was not ſo before, no Body doubts ; 
and without That, the Clauſe in the 25th of 
Ed. III. ſignifies nothing; and I don't imagine it 
is a greater Iajuſtice to ſupply in Point of Form, 
as to Matter of Evidence, when the Fact commit- 
ted by the Priſoner, was againſt a known Law, 
at the Time when it was committed : And the 
rather, if I think that Defect of Form in the 
Courts below, was occaſioned by the Priſoner. 
*'Tis a Matter of Blood, *tis true; but I do not 
aim at this Gentleman's Life in it; but any Man 

muſt 
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that Caſe, you have but one Witneſs. 
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muſt believe he muſt be concerned in great Mat- 
ters, to bring to-paſs this great Deſign z therefore, 
all 1 propoſe by it, is to get his Confeſſion, which 
in all Probability we might have had, if the other 
Witneſs had remained here. : 

Sir, upon the whole Matter, I do think we 
have Power to do this: 1 do think here is good 
Evidence (I ſpeak with reſpect to my ſelf) to 
think him guilty of this Crime. I do think, if 
this Bill does miſcarry, there is the greateſt Blow 


that can be given to your Conſtitution. And give 


me leave to uſe this Expreſſion ; I think, if this 
Bill miſcarry, it not only turns this Plot upon you, 
but makes it impoſſible ever to come to the Depth 
of any other: And for theſe Reaſons, I am for 
commirting of this Bill. ; 

Mr. Newport. Sir, | am unwilling to trouble 
you at any Time, but more eſpecially at this 
Time, when Jam afraid I am like to ſpeak againſt 
the Opinion of the Majority of the Houſe; for 1 
ſee Gentlemen are in great haſte for the Commit- 
ment of this Bill. | 

Sir, in this Matter I look upon my ſelf, as every 
Gentleman here, to be a Judge; and therefore, 
I will ia this Caſe, as in all others, go according 
to the Dictates of my own Conſcience : I muſt 
be ſaved by my own Faith, and never will pin 

my Faith upon another Man's Sleeve: Perhups it 
may be a Weakneſs in my Nature, that I am 
very tender in the Matter of Blood; but I hope 
Gentlemen will not be in ſo much haſte to 
commit the Bill; for De Morte hominis, nulla eff 
cunctatio longa. A Gentleman below ſaid, the 
other Day, it was poſſible in his own private 
Opinion, he might believe the Priſoner Guilty; 


and ſome notice was taken of thoſe Words; 


But, Sir, I would put a Caſe for Argument's ſake, 
and would have it taken no otherwiſe; and [ 
would go a little farther than that Honourable 
Gentleman: and ſuppoſe that I knew, of my own 
private Knowledge, that Sir John Fenwick was 
Guilty ; yer, Sir, with humble Submiſſion, as a 
Judge, I do not think it ought to weigh one Way 
or another with me, and I will give you my Rea- 
ſon ſor it; for as a Judge, Iam to go according 


to my judicial Knowledge, and not according to 


my private Knowledge. *Tis a Maxim, Nil reſert 


quid notat Fudex, ſi non notat forma judicii; and it 


puts me in mind of a Caſe in H. 4 Reign. Two 
Men travelled together, and One killed the Other, 
and the Judge ſa it : After wards that Judge went 
the ſame Circuit, and an innocent Man came to 
be Tryed before him for it; and yet the judge, in 
that Caſe, was obliged to go according to his judi- 
cial Knowledge; all rhe Judge could do (the Man 
being found Guilty) in that Caſe, ſays the Book, 
was to reſpit the Judgement, and Execution; 


and to make application to the King for the 


or Man's Pardon. 
The Evidence that is produced, is firſt a living 
Witaeſs; the next Evidence, was the Confeſſion 


of Goodman, taken before a juſtice of Peace; for 


that, truly I did nor think Yeſterday, it was a 


legal Evidence: 1 am ſure in a Court of Law, it 


would not be admitted ; but the Houſe was pleaſ- 
ed to read it, and Gentlemen, when they preſſed 
it, told us, read it: Valeat quantum valere poteſt- 
Then if you ſtrike this Paper out of the Caſe, 
with humble Submiſſion, there is nothing left hut 
the Teſtimony of Capt. Porter; and ſo then in 
It would 
ſeem a little ſtrange, that the Commons of Eng- 
gland, that lately were ſo very careful of the Lives 


The Tryal of 


8 Will. 2 


of the Subject, and were ſo deſirous of paſſing , 
Bill, that did provide, That where there were to 
Species of Treaſon in one Indictment, and one 
Witneſs to one Species, aud another Witneſ; 0 
another Species, that Thar ſhould not be 
Evidence to convict a Perſon of High Treaſog: 
that they ſhould be Attainting a Man for Tr, 
ſon upon one ſingle Evidence! Surely they jy 
ſay, we have mightily changed our Opinions ſince 
laſt Seſſions. 1 ſpeak not this upon the Account 
of Sir John Fenwick ;, I know him not, though | aq 
not a Stranger to his Character, and 1 hear that 
is none of the Beſt: I ſpeak it as it may be my 
Caſe, or any Man's whatſoever. God knows ye 
live in an unſettled Time, aad how ſoon a Prece. 
dent of this Nature may turn upon any Mai wht. 
ſoever. 

Amoneſt the great Irregularities committed in 
the late Reign, I thought that of Mr. Alpernyyy 
Sidney, one of the greateſt Strains I ſaw in Weſtmiy. 
ſter Hall; for there was my Lord Howard a Wit. 
neſs againſt him, and the next Evidence waz 2 
Book that he had wrote againſt Sir Robert F.lmore, 
which, I think, is printed ſince this Revolutiog, 
and I have it in my Study; and I hope, I ſhall not 
be hanged for it. That was conſtrued to be cal. 


culated for a Treaſon that had not been commit. 


ed above two Months, and was the ſecond Wit. 
neſs to convict him; but that Atrainder was re. 
verſed, and it was fit it ſhould be ſo; for I thought 
It a hard Strain to convict him upon that Eyi- 
dence. 

I am very ſorry this Bill is brought into this 
Houſe ; nor can | imagine, after all that hath been 
ſaid by the learned Gentleman, why this Min was 
not Tryed when there were two poſitive Witne[. 
ſes againſt him? All the Reaſon this Gentlemag 
has told you, is, That he promiſed to make aq 
ingenuous Confeſſion : But any Man might have 
eaſily ſeen through this Confeſſion, That it was 
only an Artifice to abuſe the King's beſt Friends; 
nay, the rather, when this Gentleman's Brother 
had ſerved this very Government, but two cr 
three Years ago, the ſame Trick. We know my 
Lord Preſton was Attainted of High Treaſon, and 
then he muſt do ſomething for his Pardon ; and 
he made an ingenuous Confeſſion, as he called it, 
whereby he accuſed moſt of the great Men; and 
when he had a Pardon, though his Confeſfion was 
under his own Hand, and delivered to the King, 
he denied every Word of it; and what he told, 
was to fave his own Life. My Neighbour cited 
you ſeveral Precedents, I have looked into a great 
many of them, they are mentioned in RI 
Collections, in the great Argument that 
made for paſſing the Bill againſt my Lord Sr 
ford; and as to thoſe Precedents, all I can ſay, is, 
could not have come up to them, if I had lived 
in thoſe Times. The laſt Precedent was of 4 
Cook that put Poyſon into the Pot of the Biſhop 
of Rocheſter : And what did they do? They did 
Enact that he ſhould be boiled alive. I have 
great Honour for the preſent Biſhop, but if it had 
happened in his Family, I ſhould hardly have coi- 
ſenred to the like. Judicandum eſt legibus non Ex: 
emplis. I ſhould be glad this Gentleman, migbt 
ſuffer his due Puniſhment ; but I am not, by a 
Means, ſatisfied in the Paſſing of this Bill: And 
as to what Gentlemen ſay, is the Reaſon wi) 
this Man was not Tryed; becanſe it was thought 
he would have made an ingennous Confeſſion : Sl, 
if they have made any Miſtake, I will not help , 
by the Paſſing this Bill of Attainder. I ask your 


Par- 


Sir John 


. troubling you ſo long: I am a Judge 
+: _ m_ and ought to deliver my Opinion. 


1696. 


doubts but 1 am as zealous for this 
Joo any Man whatſoever ; but let what 
Vin come of it, I can't give my Vote for paſſing 
: of 3 This is a Bill for Attainting Sir John 
nl of High Treaſon: Tis the greateſt Crime 
pe know in the Law; and, I think, the greateſt 
: Crime known in a Government. It is much greater 
* than Murther, or any Thing elſe; becauſe it ſub- 
* yerts the Government, and the Law whereby 
theſe Crimes are puniſhed ; and Perſons ſhould be 

deterred from committing theſe Crimes, 
[t hath been made a Queſtion by the Gentle- 
men at the Bar, (I think Two of them) Whether 
* this Matter that Sir John Fenwick is indicted and 
* accuſed of, is High Treaſon or not? I muſt con- 
Fo feſs l heard ſomething of it without Doors; and 
that they would make it out, That if he was 
guilty of the Matter charged, it was not High 
Treaſon. I thought it ſomewhat a bold Matter, 
hut did not think they would have undertaken it 
in this Place, though they might have pretended 
' * ſome Flaw in the Inditment : But it ſeems they 
have the Authority of a good Lawyer in it; and 
they have quoted one learned Author, as they 
leaſe to call him, though ] take that for a great 
Compliment: | believe they may mean my ſelf; 
and they have done me ſome Honour; for they 
> fay, my Lord Chief Juſtice Hales was of the ſame 
Opinion; and then ſaid ſomething of Dyer. Now 
he hath read ſomething at large out of that Au- 
* thor he ſpeaks, and challenges any one to ſhew 
any Opinion, That ever a Conſpiracy to levy 
War, was High Treaſon within the Statute of 
25 Ed. 3, Now, I would give a Challenge on 
the other Side, That he would ſhew me any Opi- 
nion before that Time, or ſince, That a Deſign to 
depoſe the King is not High Treaſon within that 
WW Statute ? The Author that he ſpeaks of, ſays that 
* expreſly in the Matter of my Lord Ruſſel, and tells 
© you particularly; and in The Government vindi- 
cated, which was only an Anſwer as to the Pro- 
ſecution of my Lord Ruſſel, there are ſeveral 
* Caſes cited, That a Deſign to depoſe the King, 
© was High Treaſon, and agreed to by that very 
Perſon z and it always was agreed to be High 
Treaſon. Then take the State of this Caſe, and 
that of my Lord Ruſſe! - The great Matter was, 
That he ſent ſome Perſons to view the Guards 
(it was ſaid, in order to ſeize the King) this was: 
Evidence againſt my Lord Ruſſel, for a Conſpiracy 
to levy War; but it was ſaid, That this was not 
ſo much a Conſpiracy to levy War againſt the 
King, as againſt the Guards: But this is of a quite 
different Nature: Captain Porter hath given you 
an Account of it, (and I think Goodmar's Exami- 
nation is to the ſame Purpoſe;) That they met in 
© Leaden-hall-ſtreet, and conſulted how to bring King 
James back again; and the only Method they 
= could think of, was to ſend Charnock over to King 
© James, that he might prevail with the French King 
to ſend them 10000 Men, and they would meet 
him here with 2000 Horſe; and for what Pur- 
© poſe was this? It was to bring back King Fames 
Again: I would be glad to hear if thoſe Gentle- 
mien that were at the Bar, or any Body elſe, could 
© lay this was any Thing elſe but a Deſign to depoſe 
3 King William ? And they can't ſhew me one Law- 
bers Opinion, but that Deſigning to depoſe the 
© King, was ever called, Imagining the Death of 
— within the Statute of 25 Ed. 3. The 
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firſt Reſolution of this Matter was pretty early ; I 
think it was H. 4th's Time, and that was pretend- 
ing Richard 2. was alive, and that he was the law- 
ful King: So that the Matter is Treaſon, as it is 
charged in the Indictment. 

Then, as to the Precedent, That *tis an ill Pre- 
cedent ; I muſt confeſs | am not afraid of a Pre- 
cedent of this Kind: J ſhould be glad if theſe 
Gentlemen ſhould turn back, and ſee how many 
Attainders have been by Act of Parliament? But 
I dare ſay, there have been more Men deſtroy'd 
by the irregular Judgment of a Commiſſion of 
Oyer and Terminer, than by all the Acts of Parlia- 
ment, whether Legal or lllegal. 

As to what they ſay of my Lord Coke, who 
mentions the Attainder of my Lord Cromwell, and 
Sir J. Mortimer; the Gentleman pretends to re- 
peat my Lord Cotes Words at large, but he did 
not deal ſo well as he ought to do by you, for he 
ſhould have told you all my Lord Coke tells you; 
That Cromwell was never brought to Anſwer, ne- 
ver permitted to ſay any Thing for himſelf, nei- 
ther in Parliament, nor where he was. Now, 
pray Sir, is this the preſent Caſe? Hath not Sir John 
Fenwick been heard by you? I would be glad that 
Gentleman, or any Body could ſhew me, that any 
Perſon hath had ſo fair an Hearing before Com- 
miſſioners of Oyer and Terminer, as Sir John Fen- 
wick hath had before you ? As to Sir John Mortimer, 
tis much of the ſame Nature: My Lord Coke ſays, 
there was a Jcalonſy of Sir John Mortimer's pre- 
rending to the Crown; and becauſe they ſuſpect- 
ed him, they did give out, that he ſaid, That the 
Earl of March, was Heir to the Crown; and if 
he did not, he would pretend to it himſelf, &c. 
Now, ſays my Lord Coke, this was but a bare Pre- 
tence, and nothing elſe : He ſpeaks as if he did 
not ever think him guilty of thoſe Words; and 
ſays, having indicted him, they not being able to 
proceed that Way, they made it good by Act of 
Parliament, and he was condemned: So that what 
my Lord Ck: complains of, is, That theſe per- 
ſons ſo condemned, were never heard; and if this 
be the Truth of the Matter, theſe Precedents 
(with Submiſſion) have no Affinity with yours: 
But I believe this may be ſaid in this Caſe, Sir John 
Fenwick, hath been heard, and that more than ever 
any one in Parliament was before, in a capital 
Matter. 

As to the Caſe of my Lord Strafford, he had 
Council aſſigned him to ſtand by and hear, but 
not to Prompt him: If there aroſe any Point of 
Law, he was to propoſe the Matter to the Lords, 
and the Council was to aſſiſt him by their Di- 
rection: And in the Caſe here before you, you 
have allowed Sir John Fenwick Council; not only 
to aſſiſt him in Point of Law, but to aſſiſt him in 
Point of Fa& too. They have made Anſwer 
for him ; ſo that I ſay, he hath been Tryed fairer 
than any Man ever was in Parliament, be it 
upon Bill, or upon Impeachment ; That is, as to 
the Matter of Precedent. Then it hath been ſaid, 
this would not be good before the Judges. I muſt 
confeſs it; but the Evidence Capt. Porter gave of 
his own Knowledge of Sir John Ferwick, every 
body will agree, is what the Law will allow. 
But he is but a ſingle Witneſs, and you onght 
not to proceed upon the Evidence of a ſingle 
Witneſs. Let us ſee how the Law ſtands upon 
the whole Matter? you have made an Act of 
Parliament laſt Seſſions, and I own the Law was 
before that, that there ſhould be two Witneſſes in 
Caſe of Treaſon but all = goes no farther than 

p to 
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to Tryals in the Xing's-Bench, and Commiſſions of 


Oyer and Terminer, and Goal Delivery. And if 
you look upon thoſe Acts, *tis very plain, for they 
refer moſtly unto the Judges, what they ſhall do 
in ſach and ſuch Caſes : But then you will ſee what 
is the Reaſon of making thoſe Rules; 1 think there 
was good Reaſon that you ſhould not put that 
Power in Perſons below, that you have in your 
ſelves: you give them Rules to procced by, and 
they are to keep up ſtrictly to them; you may Act 
by other Rules. Tis one thing when | command my 
Servant to do ſuch a thing, and another thing 
when J Act my ſelf: And there is a difference 
when a Judicature is by Few, and when 'tis by 
Many ; the Law puts a greater confidence in Many, 
than in a Few. The ordinary Tryal is by twelve 
Jurors ; but if it he a Matter of an high Nature, as 
an Attaint, then it ſhall be by Twenty four; and 
you do prefer a greater Number in every Thing to 
a Few: Tis ſaid, though a Judge do think in his 
Cor ſcience a Perſon guilty ; yet he ought not to 
make uſe of that private Knowledge, and a Caſe 
was Quoted out of F. 4. but I think that Judge 
might have behaved himſelf ſomething better than 
he did; and ſure I am, now he would he blamed. 
I do not ſay, that a Judge upon his private Know- 
ledge ought to Judge, he ought not; but if a Judge 
upon the Beach knows any Thing, whereby the 
Priſoner might be Accquitted or Convicted (not 
generally known) then I do ſay, he ought to be 
called from the Place were he ſate, and go to the 
Bar and give Evidence of his Knowledge; and fo 
the Judge in F. 4. Time ought to have done, and 
not to have ſuffered the Priſoner to have been Con- 
victed, and then get a Pardon for him; for a Par- 
don will not always do the Buſineſs, for there may 
be a Forfeiture that the King's Pardon does not 
reſtore. But though we AQ as Judges here, do 
we Act only as Judges? I thought we were as 
well Tryers of the Fact as Judges. There is this 
difference between the Judicature of Weſftmninſter- 
Hall and this Court; They are to judge upon a 
Fact found by a jury; but we Act both the Part 
of a Jury in Trying, and alſo of Judges in judging 
what the Fact amounts to: So that if a Jury-Man 
may make uſe of his private Knowledge to Acquit 
a Priſoner, as (1 think) no body doubts but *tis his 
Duty to do; then every Gentleman in this Houſe, 
may make uſe of his private Knowledge, to acquit 


the Priſoner, or convict him. 


I confeſs, for my part, I am ſatisfied, that Sir 
John Fenwick is Guilty of this Crime for which he 
ſtands Accuſed: I do think this Crime is high 
Treaſon ; I think there is no danger of a Precedent 
in this Caſe, if you Convict him, being convinced 
upon the Evidence you have heard, that he is 
Guilty; I do own, if any Gentleman think he is 
not Guilty of meeting at the King's Head in 
Leaden- Hall. Street, or at Mrs. Mountjoys, for the 
purpoſe given 1n Evidence, he ought to be againſt 
the Bill: But I think every Man that is of that 
Opinion, ought to be for the Bill. I am one of 
thoſe that think he is Guilty; and therefore am 
for Committing the Bill. | 

Mr. Harcourt. I can readily agree with the 
Gentleman that ſpoke laſt, that high Treaſon is the 
higheſt Crime in the Law ; and further, That the 
Matter of the Indictment that is mentioned in the 
Recital of the AR, is undoubtedly high Treaſon ; 
and lam ſure he will agree with me in one Thing 
alſo, That the greater the Crime is that any per- 


on is Accuſed of, the clearer the Proof ought to 


be, by which he is Convicted. 


8 Will. z. 


Some Gentlemen have begun their Diſcourſe 
in relation tp the Power; but ſure 'tis no Ar * 
ment becauſe I can do a Thing, therefore! wil 
do it; becauſe we have Power to repeal 14,,,, 
Charta, and all other ſubſequent Laws which have 
been made in Favour of Life and Liberty, and 
Property, by the ſame Conſequence we ought tg 
do it: A better Reaſon muſt be given me, before 
conſent to this Bill. 


Then for the Precedents, 'tis ſaid, There hy 


been many, and many have been mentioned: 
And if I thought it worth while, I would mention 
many more you have not heard of; as for Prece, 
dents in general, they are ſo far imitahle z; 
they are grounded upon true Reaſon, and agree. 
able to Juſtice; but I don't remember any one 
Precedent of this Nature, for a Perſon in Cu. 
ſtody, forthcoming to be Tryed, yet to be Attainted 
without a Tryal at Law, but what has hee 
Univerſally Branded; and they all ſeem to he 
Reproaches even to thoſe il] Reigns in which they 
were uſually made; and rather to be marked 
out as Rocks for us to avoid, than Patterns for 
our Imitation. 

Before I particularly mention the Facts hoy 
they ſtand before you, I would beg leave to ob. 
ſerve upon the general Method of your Proceed. 
ings, and tell you what ſtaggers me in it, 

I have often heard this called a Tryal, and that 
we are the Judges ; the Gentleman that ſpoke laſt 
gave us another Title, and told us we were the 
Jury alſo: I know no Tryal for Treaſon, but 
what is confirmed by Aagna Charta, per Judiciun 
Parium, by a Jury, which is every Engliſh Man's 
Birth-right,. and is always eſteemed one of our 
darling Priviledges ; or per Legem Terre, which in. 
cludes Impeachments in Parliament; but if it he 


a Tryal, 'tis a pretty ſtrange One ; where the, 


Perſon that ſtands upon his Tryal, hath a Chance 
to be hanged, but none to be ſaved. I can't tel 
under what Character to conſider our ſelves, whe- 
ther we are Judges or Jury-men ? J never heard 
of a Judge, I am ſure not of a Jury-man before, 
but he was always upon his Oath: I never heard 
yet of a Judge, but had Power to examin Wit 
neſſes upon Oath, to come to a clear Sight and 
Knowledge of the Fact: I never heard of a judge, 
but if a Priſoner came before him, the Priſoner 
was always told, he ſtood upon his Deliverance and 
had not only a Power to condemn the Guilty, but 
to ſave the Innocent. Have we this Power? Sup- 
poſe upon ſuch a Tryal as this (if it muſt be cal- 
led ſo) it may ſo happen, that a Perſon that comes 
before us, ſhould be the innocenteſt Man in the 
World; what Judgment is it that we can give, 
for ſo much as ſuch a Perſon hath made his Inno- 
cency fully appear? Is the Speaker, by his War- 
rant, to ſend him back again to Newgate ? You 
can't diſpoſe of him otherwiſe, though you mere 
ſatisfied of his Innocency : But in ſuch a Caſe, the 
Party muſt undergo a double Tryal, which is con- 
trary to all the Rules I have heard of. If | an 
a Judge in the Caſe, I beg leave to tell you, for 
my own Juſtification only, what a Definition | hare 
met with of a Judge's Diſcretion : My Lord Chief 
Juſtice Coke ſays, tis Diſcernere per Legem; and 
by that Diſcretion I beg leave to conſider this Cal 
if Judges make the Law their Rule, they can fe- 
ver err; but if the uncertain arbitrary Dictates 
of their own Fancies, which my Lord Coke call 
the crooked Cord of Diſcretion, be the Rules tht) 
go by, endleſs Errors muſt be the Effect of ſuc 
Judgments. | 1 


rr e e e . CA woos ao 


a 


Sir John Fenwick: 29t 


rticular Caſe, 1 did expect from 
hat ſpoke laſt, that he would have 
a plain Bvijdence, why you 
Paſſing of this Bill; but in- 
Jam ſurprized to hear a Thing 
hat in parliamentary Proceedings, 4 
be hanged by one Witneſs, certainly 
be taken for granted. 
lar Cafe, I would take Cap- 
er as upon his Oath, for Suppoſition : You 
Witneſs againſt Sir John Fenwick of High 
your Leave, I deſire to examine 
have more in this Cale. 
day you voted a Paper to be read, G- 
„an's Narrative, or Examination; 'tis a different 
Caſe now, you have it before you to determine 
veſterday the Queſtion was only for hear- 
Gentlemen now conſider how far they 
o believe it, and the other Evidence we 
And firſt, there is ſome Evidence that 
pered with Porter, and gave him a Sum 
they would infer, becauſe Porter 
was tampered with to be gone, therefore Good- 
It was told us further (and I deſire 1 
may be informed if I am miſtaken) That Clancy 
faid, he came from Sir John Fenwick, and after- 
wards my Lady Mary Fenwick ſaid ſhe would make 
good what Clancy had ſaid; and from theſe Ar- 
guments they preſume, that Sir John Fenwick knew 
of it. Give me leave to tell you a Rule I never 
heard contradicted, That Preſumption is to be 
made ia fayour of Life ; but to preſume a Man guil- 
ty becauſe Porter was tampered with by another, 
becauſe he ſaid it was hy Sir Jahn Fermick's Order 
ſhall we preſume Sir John Fenwick did it ? Is Hear- 
ſay to be Evidence? Or is a Man to be had to the 
Gallows upon Preſumption? How often, and with 
how much Reaſon have we heard Examinations 
againſt ſudgments, upon Preſumptions, Innuendoes, 
conſtructive and accumulative Treaſon? &. 
Gentlemen, there is ſome further Evidence; 

and that is, of what was ſworn at Cook's Tryal, 
and ſome Gentlemen thought fit to have the Re- 
cord read, and an Examination of what was ſworn 
there. 1 can never go ſo far as to think it rea- 
ſonable, That what Evidence hath been given in 
one Caſe ſhould affect another Man; but all this 
is to be anſwered, by calling it parliamentary 
We doubt 'tis no Evidence in the 
Courts below, but they are mentioned with ſome 
kind of diſdain, as very inconſiderable. In this 
Caſe, I beg leave to ſay this in their Vindication, 
That whatever the Rules in Meſtminſter-Hall are, 
tis not therefore Reaſon becauſe *tis a Rule; but 
© becauſe *tis Reaſon, and Reaſon approved of by 
long Experience, therefore 'tis a Rule, and if 
| they make their Rules for that Cauſe, I hope 
that is a Cauſe why we ſhould imitate them : But 
I would not have thoſe Rules thought Matters of 
Form, but Subſtauce, or more properly part of 
the Law it ſelf. | 

Upon the whole Matter; if no Gentleman will 
give us a Reaſon why this is Eyidence, but one 
Witneſs, and that not upon Oath; and if we 
are to come to our Parliamentary Diſcretion to 
ſupply that Defect, the Want of the ot 
1 Diſcretion I will diſclaim all the Days o 
Life. And 1 hope you will reje& the Bill. 

Lord Cures. If, Sir, the Gentleman that ſpake 
g to Veſtminſter-Had, I 


s to this pa 
the Gentleman c 
told vou there Was 


ſhould go on t 
ſteadd of that 
mentioned, 


that is not to : 
As to this particu 


Treaſon, and with 


of 300 J. and ſo 


Proceedings. 


laſt had been ſp 


ferent Foot, I ſhall not follow him (becauſe I will 
not unneceſſarily detain you) to anſwer every par- 
ticular. | h 
I remember when the Council for the Priſoner 
firſt ſpake, they toak notice to you, That Prece- 
dents were procreative, and one begat another, and 
they are apt to multiply ; therefore, I do think, 
'tis af the higheſt Moment to you, what Prece- 
dent you make to night : And if apy Gentleman 
can be ſatisfied, That the Precedeat of not paſſin 
this Bill, will be of worſe conſequence than thi 
Precedent of paſſing it, I ſhall humbly ſubmit. 
do think, Sir, the Matter before you is of the 
higheſt Importance; and I muſt confeſs, 'tis with 
a great deal of Satisfa gion to my ſelf, that I do 
ſee Genelemen ſeem to apply themſelves with a 
reat deal of ſeriouſneſs to this Debate. Six, þ 
all not pretend to make a particular Anſwer to 
what the Council for rhe Priſoner did ſay; as to 
the Precedents of Acts of Parliament, I think this 
Anſwer is ſufficient at preſent for that, That if 
we have no Precedent, we are under a neceſſity of 
making one. It is told us, That of all the Prece- 
dents none will juſtify us in this proceeding ; but 
at the ſame Time it muſt be conſidered, That 
we are ina Caſe, the like to which never yet hap- 
pened in England, | 
The firſt Thing 1 ſhall apply my ſelf to, is the 
uriſdiction of Parliaments ; and truly, I think, 
it will be very neceſſary to fay a little upon that. 
I have heard none call this Power in queſtion, the 
Thing ſpeaks it ſelf; 'tis the legiſlative Power. 
and the Etymology of the Word tells you what 
it is: *Tis a Power that can make Laws, and abo- 
liſh them; a Power that is ſuperiour to all other 
Pawers whatſoeyer, and we are part of that legiſ- 
lative Power; and therefore mal ſay no more to 
that, it being a Matter agreed, That we have a 
Power to proceed in this Matter. Now I will 
take leave to obſerve ſomething as to the particu- 
lar Caſe before you. | 
Though a Gentleman that ſpoke ſome Time 
ſince, did ſpeak to you of the Nature of the 
Crime; yet, with Submiſſion, 1 think there remains 
ſomething to be added to what he ſaid. The 
Conſpiracy of which Sir Jobn Fenwick to me ap- 
pears guilty, is not only againſt the Life of the 
King, not only to depoſe the King, not only a 
Conſpiracy to raiſe a Rebellion; but at the fame 
Time to contrive an Invaſion fram France, and 
bring in a foreign Power. I know not what bet- 
ter Expreſſion to tell my Thoughts in, than by 
uſing a Term which Phyſicians uſe in ſome deſpe- 
rate Caſes; they tell you, there is a Complication 
of Diſtempers, and I think this is a Complication of 
Treaſons: This is the higheſt Crime, and it is 
attended with all the aggrayating Circumſtances 
this Crime can admit of. Now, in giving our 
Opinion, and paſſing our Judgment upon this Mat- 
ter, I think there are two Conſiderations ought 
to guide us: There is a Conſideration we owe to 
the Priſoner that is brought before us; and an- 
other Conſideration which we owe to the common 
Security. As to the Firſt of theſe, It being a Matter 
of Blood, wherein the Life of an Engliſhman, the 
Life of a Man of his Quality and Figure is at ſtake, 
we ought to proceed with all the Calmnefs that 
is poſſible; and I do agree, if there was nothing 
but Preſumption, that ought to be in favour of 
Life; but pray let us conſider how this Matter 


of ſtands: Let me deſire thoſe Gentlemen that are 


mould think that he had ſhewed a great deal 
oke with a great deal of judgment: 
nk you are here, upon a quite dif- 


Reaſon, and 
But ſince I thi 
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of Opinion we ought to have ſo much Tender- 
zeſs for the Priſoner, to lay before them another 
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ene, and Sort of Conſideration, at the ſame 
Time. I do conſider the Hardſhip (if I may 
uſe that Expreſſion) of paſſing this Sentence; I 
do conſider what a Condition we had been in, if 
the Contrivance that was laid, had taken Effect; 
that is the weightieſt Part of the Matter before 
you: And tho? it was diſappointed then, I know 
not how far off 'tis at preſent; this ought really 
to weigh with you. And I hope I may take leave 
upon this Occaſion, to obſerve to you, what one 
of the wiſeſt and beſt of the Romans ſaid, upon an 
Occaſion of this Nature; he tells you, That a 
Man that would conſider his Duty aright, muſt 
conſider the Matter in all its Parts and Circum- 
ſtances ; and when that is done, muſt a& adequate, 
as well to the Community, as to himſelf and his 
Neighbour. I would apply That to the preſent 
Caſe ; and would deſire thoſe Gentlemen that ex- 
preſs ſo much Tenderneſs in this Caſe, to have 
ſome for the Government, and themſelves. 

It was told you, That the Priſoner before you 
does not ſtand convicted of any Crime: It was 
told you at the Bar, That the moſt we ought to 
pretend to, is no further than to leave him in the 
Condition we found him : I think, with Submiſ- 
ſion, the Priſoner ſtands convicted of High Trea- 
ſon, with the higheſt CoaviQtion upon Earth, and 
that is, the general Conſent of all Mankind; for 
I will be bold to ſay, I do verily believe, that there 
is not one Gentleman within theſe Walls, nor that 
walks the Streets, not a living Soul, that doubts 
of his Crime. But, Sir, I would put this Matter 
yet further; I am not only ſatisfied in my own 
Conſcience and Reaſon of the Juſtice of your Pro- 
ceedings, which ought indeed to be the Founda- 
tion of every Man's Opinion: But I am ſatisfied, 
that in this Way, there is no Hardſhip impoſed 
upon Sir John Fenwick, if he will be his own Friend: 
For I doubt not, upon what hath paſſed in this 
Proceeding, that before Things are brought to 
the laſt Extremity, if Sir John Fenwick be his own 
Friend, if he be fo much a Penitent and Friend 
to the Government, and to Poſterity, to tell 
Truth, and leave off his Diſſembling, and be Plain ; 
I doubt not but he will find Favour. Now, Sir, 
I would beg leave only to anſwer one or two Ob- 


jections; for ſome Things that have been faid 


againſt the Paſſing of this Bill, I do not think 


material. | 
One Objection that ſeems to me to carry the 


greateſt Appearance of Weight, was made by one 


of the Council for the Priſoner ; he ſaid, It would 


look ſtrange in after Ages, that the ſame Parlia- 
ment ſhould paſs the Bill for regulating of Tryals 
in Treaſon, and This Bill of Attainder. Sir, I 
deſire you will pleaſe to obſerye how this Matter 
ſtands ; and in the firſt Place, as previous to that, 
I take leave to obſerve a few Things: Tis a Pro- 
poſal generally agreed to, and not to be denied, 
that That which is deſigned for the Preſervation of 
any Creature, ought not to be made uſe of to their 
Deſtruction. Now this Treaſon-Bill was deſigned 
for your Preſervation, to skreen you againſt the 
Danger of arbitrary Power, and the Malice of 
falſe Witneſſes; and this Bill of Attainder is 
brought to skreen both you and the Government 
from your Enemies, both abroad and at home. 


Aad I think the Treaſon-Bill is no Objection upon 


theſe Conſiderations: Beſides, the Treaſon- Bill 
was only made to be a Rule to inferior Courts. 
The learned Gentleman that ſpake laſt, told you, 
The Rules of Meſtminſter- hall were not Rules, be- 


| cauſe they were-obſerved there ; but becauſe they 


were grounded upon Reaſon. Why, Sir, iq ag. 
ſwer to that, I will only take leave to tell him 
that That which is Reaſon in Weſtminſter-hall, docs 
not carry the ſame Weight here. I think that 
Matter was ſo well explained by the learned Gentle. 
man at the Bar, that there need nothing be added 
to it. He told you very well, Tis one Thi; 
what T truſt to do by my Servant, and another 
Thing what I do by my ſelf. It is very obvious to 
any Man's Underſtanding, if this Power were 
lodged in the Judges, what Uſe they might make 
of this unlimited Power; but no Gentleman can 
miſtruſt any Thing that ſhall be done by thi, 
Houſe. | 

Another Objection that was made by the Conn. 
cil for the Priſoner was; ſays he, This is Evi. 
dence, or it is no Evidence; if it be Evidence 
then, ſays he, Why do you not Try him at Lay 3 
If it be no Evidence, Why do you admit it here? 
Now, Sir, with Submiſſion, this carries the Face 
and Form of an Argument, but if you take it tn 


pieces, I think there is no convincing Weight in 


it: For, Sir, the Reaſon why this Matter comes 
before you, is, becauſe by the Abſence of one of 
the Witneſſes, according to the formal Part of the 
Law, Sir John Fenwick will be acquitted ; but it is 
generally agreed, that the Conſequence of ſo great 
a Crime going unpuniſhed, may be dangerous to 
your Poſterity. This Bill of Attainder is brought 
into the Houſe, that you may ſupply that Want 
of Form, you being convinced of the Reality of 
his Crime. | 

Another Objection made by the Council at the 
Bar was, as to Capt. Porter, whom he reflected 
upon; fays he, Shall a Man that hatch owned 
hemſelf guilty of ſuch a Villany as the Murther 
of the King, of a ſuddain have ſuch Credit as to 
ſwayiwith you? I would take leave upon this Occs- 
ſion, to repeat to you what my Lord Chief Juſtice 
upon the Bench did obſerve at Charnock's Tryal, 
this ſame Thing was urged and preſſed home by 


Charnock;, and my Lord Chief Juſtice was pleaſed 


to take notice, That it conſiſted with the Wiſ. 
dom and Juſtice of all States and Governments 
to allow of ſuch Evidence, becauſe without it 
they could never come to the Knowledge of any 
Treaſon or Conſpiracy: For he added, Whom 
will you have an Account of theſe Things from, 
but the Actors of them? 

And therefore when they are Penitent, and 
willing to atone for their Crime, by doing al 
the Service they can to the State, and Juſtice to 
Mankind, we ought not only to receive, but encou- 
rage them. 

When the Danger the Government would be 
in, if you did not paſs this Bill, was urged; it 
was anſwered, But what Danger will you and 
your Poſterity run in not paſſing of it? I think the 
Matter appears ſo plain and clear before you, 
that when all the other Parts of the Queſtion 
are paſſed over, that I ſhould think it a Refleat 
on upon the Houſe, to enter upon a particular 
Anſwer to it. I have not ſaid what I have ſaid, 
that I think any Part deciſive, hut to clear m 
ſelf to the World for the Opinion I am going 
to give, and perhaps what I have ſaid, may give 
occaſion to ſome others to ſay ſomething th! 
may be much more to the purpoſe ; but for the 
Reaſons I have given, I am for the Bill. 

Mr. Sloane. Sir, I as little care for meddling 
in Matters of Blood, as any Man, and ſhould 
be glad to avoid giving my Opinion in this Caſe; 
but [ think *tis incumbent upon every , 


N 
a 
0 
7 
\ 
C 


» 


1696. Sir John 


e Honour to ſit here in Point of 
cher herd tis his Duty to them whom he 
Repreſents, to the King and Kingdom in gene- 
ral, to give his Opinion when he is clear and 
ſatisfied in it; and if I was iu the leaſt diſſatis- 
fed, I ſhould venture the Diſpleaſure of the Houſe 
to abſent; but upon the whole Caſe, and the 
Proof that hath been given, I am very clear that 


Sir John Fenwick is guilty of this Treaſon that he 


: Accuſed of; and that it is Treaſon without 
any ſtrain, and well Warranted by Precedents. 

would firſt take notice of what is ſaid to your 
uriſdiction in general; remember it was ſaid, 
this was an Incroachment upon Magna Charta; for 
by that, no perſon is to be Tryed for his Life, 
but by the judgment of his Peers. Thoſe Gentle- 
men that have made that Objection, have intirely 
forgot the other part, which is the next Sen- 
tence; Nec ſuper eum ibimus, nec ſuper eum mit- 
rimus, niſi per regulrae Judicium parium ſuorum vel 
per legem Terre. What do they make that to 
be? 'Tis true, in the ordinary Courſe of Jultice, 
perſons muſt be Tryed; a Commoner by a Com- 
moner, and a Peer by a Peer; but there are 


| ſeveral ſorts of Tryals and Laws in the Land: 


And when you come to conſider what is meant 
by per legem terre, you have the Commons lex 
ꝛerræ; you have the Statute Law, and lex loci, the 
Laws of particular Manners: And there are ſe- 
yeral ſorts of Tryals beſides that by Jury ; there 
is Tryals by Battle : The Defendant in Caſe of 
Appeal may try it by Battle, and he that is kil- 
led loſes the Cauſe. Then there is a Law above 
all theſe Laws, and that is the. Law of Parlia- 
ment, which my Lord Coke calls, Lex Parliamenti, 
& Lex Parliamentaria in another Place, which he 
ſays is, ab omnibus inquirenda, but 4 paucis nota; 
and 'tis not fit it ſhould be known how far 
they can go (and ſo 'tis in Chancery) and that is 
2 Law that is unlimitted, and that is one of the 
Laws ſaved by Magna Charta: I ſay therefore, 
that without any Iacroachment upon Magna Char- 
ta, or any Law whatſoeyer, you enter regularly 
upon this Tryal. ; 

J would Anſwer another Thing that was ſaid 
azainſt a Tryal in Parliament, and I muſt con- 
feſs 1 did wonder to hear it from that Honour- 
able ancient Member; That if he was to be Try- 
ed, he ſhould rather chuſe to be Tryed in Weſt- 
minſter-Hall. Why, Sir, before I ſhould have gi- 
ven ſo ſuddain a Judgment as that, I would have 
conſidered what my Caſe was: If I had had ſuch 
a Caſe as Count Canning ſmark, a bad Cauſe and a 
great deal of Money, I would rather be Tryed 
there; or if I could be Tryed as Sir George Wake- 
man was; but if 1 had a good Cauſe, and would 
uſe no Corruption, inſtead of twelve Men that 
might be Corrupted, 1 had rather be Tryed by 
four or five hundred Gentlemen that are beyond 
it, You ſee how Tryals went below, the Tryal 
of my Lady Liſle, that could neither ſee nor 
hear: and there came a Perſon to her Houſe 
that was proved to be in Monmouth's Rebellion, 
and ſhe was burned for it. 

Then as to the Caſe before you, I would offer 
my Reaſons why 1 believe this Gentleman to be 
guilty ; here is Capt. Porter, he hath poſitively 
ſworn, that he had another Meeting at Mrs. 
Mountjoys, and there they did conſult, and agree 
to ſend Charnock over to Fance; and Charnock 
was directed to go with a Meſſage to invite a 
foreign Power over here. Now the Queſtion is, 
Whether he is to be believed? And 1 would go 


Fenwick. 293 


upon the ſame Reaſons for believing a Witneſs, 
as they do in Weſtminſter-Hall;, and will go as 
far along with thoſe Gentlemen, as to the Credi- 
bility of a Witneſs : But if he be to be credited 
in Weſtminſter- Hall, why is he not ſo here? And 
therefore, if they had brought any Teſtimony 
againſt his Credit, as made him guilty of Perju- 
ry, or Forgery, it had been an Objection againſt 
his Teſtimony ; but it was ſo far from that, 
That they did not offer to prove one Word of 
that; but what was ſaid, was ſaid from the 
Council, and that is to go for no Evidence. The 
Council indeed did alledge againſt his Credit ſe- 
veral Things, but did not prove any; and if they 
had, they would not have taken away his Teſti- 
mony in Weſtminſter- Hall, That is, that he was 
concerned in the late intended Aſſaſſination, and 
Treaſon; this was the ſame Objection that was 
made below; and they brought Witneſſes to prove 
that and ſome other Things, but they did not 
weigh any Thing; for if it ſhould be an Objecti- 
on that he was 1n the Conſpiracy, then you can 
have no Evidence of any Villany, for they will 
never truſt honeſt Men with it. Therefore I do 
take it, That Porter ſtands before you as a very 
credible good Witneſs, without any Imputation 
whatſoever. Then, Sir, ſay they, he is not upon 
his Oath : that is an Objeaion to your juriſdicti- 
on; and though they ſay they own your juriſ- 
diction, yet when they ſay ſo, they ſpeak againſt 
your Juriſdiction z and by the ſame Reaſon you 
can go upon no Impeachment whatſoever ; for 
you can in no Caſe give an Oath. Then, Sir, 
they tell you, he is but one Witneſs, and that 
tis in the Caſe of Treaſon, and there ought to be 
two Witneſſes, and therefore tho? you have juriſdi- 
ction todo any Thing whatſoever, yet you have 
no Juriſdiction to go upon this Cauſe. Now 
Sir, becauſe this ſeems to be the moſt formidable 
Objection that is inſiſted on againſt the Proceed- 
ings in this Caſe, I beg your leave that I may 
fully anſwer it. 

And taking it to de true, that the Fact is pro- 
ved but by one Witneſs, 1 conceive we may pro- 
cced in this Cauſe, though they can't in Weſtmin- 
fter- Hall; and I do take it, that there is a great 
deal of difference between one and the other; and 
do not take your proceedings upon this Bill, 
being there is but one Witneſs, to be any Strain, 
but what you may extend the Legiſlative to, 
without going beyond what hath been done. I 
therefore beg you to conſider what the Law ori- 
ginally was as to Treaſon, and how it came to 
be altered. Before the Statute of 25 Ed. 3. it 
was uncertain what was Treaſon, and what was 
not ; then the Statute came and reduced it, that 
as to all inferior Courts, theſe are your Treaſons, 
and no other ſhall be adjudged fo; but the Parlia- 
ment reſerved to themſelves a Power, that if any 
Caſe ſhould happen like them, they were to de- 
termine it themſelves. So, Sir, that at that Time, 
and after that Time, one Witneſs was good in 
Caſe of Treaſon; as now *tis at this Day for 
Robbery, Felony, or any other Fact but Treaſon. 
And till 1 Ed. 6. one Witneſs, was good in all 
Treaſons: Then comes two Statutes in Ed. 6. 
Time, and the firſt takes notice, That ſince the 
25. Ed. 3. by ſeveral Statutes Treaſons had been 
made which were unſeaſonable, and therefore re- 
peals them, and makes ſeveral new Treaſons. 
Then comes a Proviſo at the end of it; Provided 
always, that no Perſon whatſoever, after the firſt 
of February then next coming, ſhall be indiQed, 

arraign- 
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one Witnefs is ſufficient 


9 ndemned or convicted fc fence 
arraigned; condemned or convicted for any offenc 
of Menz Sc. unleſs the Offender be accuſed 
by two fuſtcient and lawful Witneſſes, or ſhall 
willingly, without violence confeſs the ſame. 
Now that Proviſo relates only to the Treaſons par- 


ticularly mentioned in that Statute. Then comes 


the next Statote 5 Ed. 6. and purſues the ſame 
Words: But now this did not mean any Facts what- 
ſever that were left to the Judgment of the par- 
liament, Becauſe thoſe Facts were not within there 
cognizance. They are not parliamentary Words; 
indicted, arraigned, convicted, but only uſed by 
the Courts below. Why, Sir, if it be ſo that 
| here you have not only 
one credible Witnefs, but he is propt up ex- 
treamty well by collateral Circumſtances; and 
though f do not allow that below they can pro- 


ceed upon one Witneſs with pregnant Circum- 


ſtances; yet for the Reaſons given, conſidering 
how this Evidence is propt up, I think it is 
foſficient before you. 
Witnefs againſt him, and it hath been proved 
what that Witneſs could have faid if he was here; 
and 'tis plain that Men have died upon the fame 
Teſtimony : 1 wuſt confeſs, when 1 was for read- 
ing of Goodman's Examination, Cc. I was not for 
reading them as concluſ.ve Evidence, nor do l 
think them ſo in any ſort, either the Conviction 
of Cook, or Goodman Examination before a Juſ- 
tice of Peace; but it is a ſtronger Evidence in 
this Caſe than any other, becauſe the Witneſs is 
not dead, not is he withdrawn by the means of 
any body but the Priſoner, or his Friends ; 
which, as I take it, appears upon the Evidence; 
and if fo, I think it comes to the Caſe, Thar if 
any one gets my Deeds, if he will not produce 
them, they ſhall be preſumed to be what 1 ſay 
they are: I muſt confeſs, the Acting of his Wife 
or any Agent, might not be Evidence, if it appear- 
ed they did it officiouſly without his Knowledge; 
Put being Clancy ſaid he came from Sir John Fen- 
wick, and it was for Sir Jom Fenwicł's ad vantage, 
1 will believe it was by his Privity: And for my 
ſelf, I think it no Strain, if in this Caſe we take 
him to be a good Second to Captain Porter, though 
# ought not to be admitted in Weſtminſter- 


bat. 


Then tis ſaid, That yon have no juriſdiction 


to proceed by Attainder in this Caſe, where the 
Perſon does appear, and he is in the Hands of the 
Law, and ready to take his Tryal: I quoted you 
an Inſtance the other Day, 12 Car. 2. where they 
attainted Perſons that were dead, without examin- 


Ing one Witneſs; and I have viewed all the Books 


fince, and there's nothing appears, but the Bill 
ordered to be brought in, one Reading, and an- 
other, and ſome Petitions for making of Savings : 
There is one Rank of People that were dead, a ſe- 
cond Rank, which, as you were told from the 
Bar, were the King's Judges ; ſome of which, it 


is true, were Tryed by the Law; but how? Not 


by the Direction of the Parliament: It was before 
they came into the Hands of the Parliament, and 
the Parliament takes notice they had been Tryed. 
There was another Sort that was never Tryed, but 
abſented, and though they might have come into 
the Hands of the Law and been Out law'd ; the 
Parliament took cognizance of them, and attaint- 


ed them of Treaſon. Sir, I do take notice, that 


there was a fourth Sort of People convicted at that 


Time; (for if we were confined to the Rules of 


Weft minſter- hall, no doubt we could not give a leſ- 
fer Judgment than that for Treaſon.) There was 


De Tryal of 


For there was another 


the Lord Mounſon, Sir John Danver:, and others. 
and the Statute recites that they were concerne;) 
in the Murther of the King, yet in regard ſo many 
had actually ſuffered, they did not give them the 
Judgmentof Freaſon, but to forfeit their Eſtates &. 

This is to ſhew you the Juriſdiction the Parlj,. 
ment have over Offences, and how they can alle. 
viate the Puniſhment according to the Circum. 
ſtances as they appear before them ; therefore | 
think this is a plain Proof that we have a juriſci. 
ction to go on with the Bill, and at the ſam: 
Time, I ſay this, I would put it out of the C36; 
whether the Priſoner be a little Man or a great 
Man, that is now in judgment before us; and! 
would put it out of the Caſe, what a good Thing 
his Diſcovery would be; I do not think that a god 
Argument: Neither do I think it any Argument 
if this Man eſcape, what Danger we ſhall he i 
But Ido give my judgment from the Argument of 
his Guilt, and our Juriſdiction, 

Mr. Pelham. Sir, the learned Gentleman that 
ſpake laſt, ſeemed ſo very clear in his Opinion, 
when he hegan to ſpeak, that I was in hopes he 
would have given me and every Body fatisfaQion 
in this great Point ; eſpecially when he began with 
Magna Charta, which ſays, That every Man ſhall 
be Tryed by his Peers, or by the Law of the Land; 
I do take it to be Part of the Law of the Land, 
that no Man ſhould be condemned for Treaſon, 


without two Witneſſes ; but after that he did lay 


his Finger upon the Sore, he told you, the great 
Objection was, That the Courts of Weſtminſter-hal 
are fo governed and ty'd down, that they can't 
paſs any Sentence for Treaſon, but upon two Wit- 
neſſes; and he told you, they ought to be ty'd ſo; 
indeed he did ſay we were not ty'd ſo: But | own 
to you, he did not give me any ſatisfactory Rea. 
ſon why we ſhould not be ty'd ſo. *Tis ſaid, we 
are not ty'd, and 'tis impoſſible we ſhould, for no 
Act can tye the Legiſlative Power; and ſeyeral 
Gentlemen have ſaid, That though there are ſe- 
veral Statutes that declare there ſhall be two Wit- 
neſſes in Caſes of Treaſon, yet they do ſay, That 
in Caſe of Attainder by Parliament, one Witneſs 
may be ſufficient. Why may it not be thought, 
that theſe Acts extend to the Legiſlative, as well 
as the Statute of Edw. 3. by which it is preſum- 
ed, That the Parliament may proceed upon one 
Witneſs? And I take it, That there being no 
ſuch Hint, *tis a Preſumption that the Lex Terre 
does crave an Obſervation of it by the Legiſlacive 
Power. 

I did prefume yeſterday to tell you, That Mr. 
Algernoon Sidney did ſtand upon it as his natural 
Right, that they could not proceed againſt him, 
there being but one Witneſs; I did not bring his 
Caſe as parallel to this, or think that his Autho- 
rity ſhould influence you; but he was a Man 
that had that Love to Liberty, and the Good of 
his Country, that he would not have ſaid fo, even 
to ſaye his Life, if he had thought it inconſiſtent 
with either of them: But I have looked upon his 
Tryal ſince, and there he does declare, That the 
being condemned by two Witneſſes, is the Law of 
God and the Law of Man; the juſt Law that 1 
obſer ved by all Men, and in all Places; tis certai® 
he reached even by theſe Words, the Power of 
Parliament; when I do ſay Power, I do not mean, 
but that when fuch a Law is paſſed, all are bound 
by it; but in ſome Senfe we may ſay, you cannot 
do what is not juſt for you to do: You can do 
but what is juſt and capable to the Truſt repoſed 


in you. 
7 The 


: ee 


2 a 


x 
- 
I. 
8 
= 
Hs 
5 
a 
. 
7 
td 
a 4 
» 
4 
* 
12 
2 47 
* 
1 *3 
* * 
7 
0 
* 
1 
7 
. 
Li. 
© 
* 
f 
3 
4 
kN 
; 
X 
$ 


a << dd axon ac 


| 
| 
| 
! 
] 
a 
t 
| 
( 
| 
0 
C 
£ 
\ 
n 
n 
* 
C 


LA Fe CAE 


1696. 


The Gentleman ſays, he thinks it a ſtrange Opi- 


f im that ſaid, He bad rather be Try'd by 
* — the Houſe of Commons; indeed, if 
«and be ſure of ſuch a Bonſe of Commons as 
this, he might retract what he had faid : But [ 
have ſeen that done in the Houſe of Commons, 
which hath not made me extreamly fond of that 
Tryal. | have ſat here when ſix or ſeven Noble- 
men have been declared Enemies to the Kingdom 
without any Evidence at all, and the Reaſon was 
ſomewhat like what It is now. The Power of 
Parliaments was brought in as an Argument then; 
and it was ſaid, it was only in order to an Im- 

achment, but no Impeachment followed ; yet 
theſe Noblemen went with that Brand in their 
Foreheads, and if any Diſturbance had been, they 
had been expoſed to the Fury of rhe People: And 
though we are ſire of this Honſe of Commons, 
and may be of all ia this Reign, yet I know not how 
Facts may ariſe, and what Parliaments we may 
have, and upon that Account | am very unwil- 
ling a Precedent ſhould be made, at leaſt contra. 
ry to the Uſage in all manner of Courts what- 
ſoever. 

Sir Thomas Littleton. Sir, 1 ſhall not trouble you 
long in this Debate, that hath taken up fo much of 
your Time already, in the Confideration of ſome 
Matters we have been upon; though I did think 
your Time not very regularly ſpent, til} this 
Occaſion offered it ſelf: 1 hope therefore, now it 
will take up leſs of your Time; I ſee the great 
Matter that was inſiſted on before, is inſiſted upon 
ſtill; and | do think we may ſay it among our 
ſelves, though we would not let the Council, That 
we are ty'd up in this Caſe, by the Rules of Weſt- 
minſter-hall ; but I believe if that was the Caſe, and 
the Qneſtion was no otherwiſe, than whether or 
no we are ty'd up by the Rules of Weſtminſter-hall, 
believe it would receive a Determination that we 
are not bound vp to thoſe Rules, 

But I will take leave to tell you what I think is 
proper for us to ground our judgment on: 1 think 
the great Reaſon, even of thoſe rhat are againſt 
the Precedent, why they did admit Sir John Fen- 
wick to have Council, and to examine Witneſſes, if 
he had any, and to croſs-examine the Witneſſes, 
and why they were willing to hear Evidence on 
both Sides in the Nature of a Tryal; the great 
Reaſon was, becauſe that in a Caſe of ſo great 
Conſequence as this is, they would have the beſt 
Informatioa they could obtain. Why did they 
deſire to be informed, but that afterwards they 
could lay their Hands upon their Hearts, and 
give their Judgment upon their private Opinion, 
Whether he was guilty or no? They ſay, weare 
not to give our Judgment upon our private Opi- 
nion; I always will. (It was not long ago we 
were not to have our Religion upon our private 
Opinion neither.) And when Jam juſtified in 
that, 1 will rely upon it: Whether this be ſtrictly 
legal Evidence, 1 do not lay ſo much Weight up- 
on it, as whether it hath ſatisfied my Conſcience ; 
and I believe there is not a Man in the Houſe but 
is ſo, (upon what he hath heard) and doth believe 
that Sir John Fenwick is guilty ; and if we believe 
he is guilty, 1 would be glad to know by what 
Rules in the World any Man can give his Vote 
againſt this Bill, being of that Belief. And 1 tell 
you why I think every Man believes ſo; becauſe 
every Man in the Kingdom that hath not heard 
ſo much as we have heard, does believe him to be 
fo; and I can't think that their Reprelentatives on- 
ly ſhould be of another Opinion. 
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What Evidence have you had ? You have had 
Captain Porter's Evidence, and that would be god 
even in inferior Courts; and beſides that, you 
have the Evidence of what Goodman did ſwear be- 
fore the Grand Jury ; you have heard what he 
did ſwear, and thc Grand Jory did believe him; 
you have heard likewiſe what he did ſwear ia an- 
other Cauſe to the Petit Jury, and they believed 
him, and convicted the Priſoner upon it; and 
though this be not legal Proof, ſtrictly fperking, 
will any Body ſay that | have Reaſon to disbelieve 
this Man, and think he hath ſworn falſe ? 

Ay, but here is but one Witneſs, Gentlemen 
tell you: I will put you a Caſe where I believe this 
Houſe would Attaint a Man without any Witneſs. 
Suppoſe two Perſons had ſeen Sir John Fenwick kill 
the King, (I believe we ſhould not have pulled 
him in Pleces in a barbarous Manner, but he 
would have had a Tryal;) and ſuppoſe before his 
Tryal they had been conveyed away, if before 
they had ſworn this to a Grand Jury, and they 
had found the Bill, 1 believe this Houſe would 
have Attainted him for it. | 

Sir, Ido not think that we ſhould ſtand upon 
theſe little Niceties, nor be bound by the little 
formal Proceedings of other Courts, when the 
Government 1s at Stake. We are ſent hither to 
rake care that the publick Safety do not ſuffer any 
Miſchief from the Enemies of it : We have had 
Plot upon Plot, and I have heard ſo much ſaid on 
behalf of the Lancaſhire Plot without Doors, that 
| wiſh we do not get an ill Name upon our ſelves 
before we have done. We have this Power to ex- 
ert upon extraordinary Occaſions, and here is a 
Man that hath endeavoured to ſubvert the Go- 
vernment, and Well-being of them that ſent you 
hither. I hope you will uſe it now ; and if they knew 
who were not of that Opinion, I believe thoſe 
that ſent them would hardly ſend them any more. 

Mr. How. Sir, as to the Argument that if it 
was known how we gave our Opinion, thoſe that 
are againſt this Bill, the People would not chuſe 
them again: I am not afraid of that. I have 
been told ſo often, and yet I find the People I 
live amongſt, aſe me better and better every Day; 
and I believe, Sir, they will deſire to uſe me, 
when they will lay other Men afide. I muſt in 
ſome meaſure ſupport what was ſeemed to be 
reflected oa an Honourable Gentleman, in that 
he ſaid, he had rather be tried by 12 than 400. 
I am of his Opinion, and this is my Reaſon for it; 
[ have my lawful Challenge in Caſe of the 12, and 
if there be any on the Pannel I have offeaded, I can 
deſite they may be withdrawn, and that can't be 
done 1n any Caſe here. 

But Gentlemen put the ſtreſs of their Argument 
upon that which no Body denies, and prove it 
handſomely, and well they may ; for it is ſelf-evi- 
dent the Power of Parliament they inſiſt on, 
when no Body pretends but we have a Power 
to do what we pleaſe: Bur I muſt ſay of their 
Power what BraFon ſays of the King's Power; 
Hoc tamen non poteſt facere, quod non poteſt juſte 
facere. It is ſaid, We are not ty'd up to the 
Rules of Weſtminſter-Hall, we are not fo; but I beg 
leave to tell them, That what is Reaſon and Ju- 
ſtice in Weftminſter-Hall, is fo every where. And 
I do take theſe particular Points we ſpeak of, to 
be grounded upon Reaſon and Juſtice, and fo far 
we are to purſue them. 

Two Evidences was not given as a Reſtraint 
upon Veſt min ſter- Hall, for fear they ſhould do 
ſomething that is ill, for they are anſwerable for 
every 
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every Thing they do ill; but they were allow- 
ed to the People of England, that they might 
have a fair Trial, and it was thought conforma- 
ble to the Laws of God, the Law of Reaſon, and 
the Law of all Countries, That no Man's Life 
ſhall be taken away upon any particular Occaſi- 
on. And for to ſay, That a Man's Life may be 
taken away by two Witneſſes 1a one Place, and 
by one in another, is to ſay, That there is no 
certain Rule to prove a Man guilty of a Crime 
that may forfeit his Life, which is not admitted 
in any Country whatever. | | 

But truly Sir, we are going a little further ; 
for the Gentleman before told you, there was no 
need of two Witneſſes, one would ſerve; but 
now they go a little further, for they tell you, 
there needs never 2 one at all: For I do ſay, if 
every Gentleman here is to be guided by his pri- 
vate Opinion, there is no Man but before he 
heard this Cauſe did conceive in their Opinion 
ſome Judgment of his Guilt. And, Sir, I think 
no Man, but would have told you, that would 
have been an unjuſt Judgment. 

But they do ſay, That the Bill of Treaſon that 
was made laſt Seſſions of Parliament was to limit 
Weſtminſter- Hall; and that I will truſt thit with 
my ſelf, which I will not truſt with my Servant. 
Why truly, if I, or my Servant, was to commit 
an Error, or a great Crime, I had rather my Ser- 
vant did it, than my ſelf: Bur I do not think 
that my Servant ſhould be bound up from doing 
an unjuſt Thing, and my ſelf ſhould have the Li- 
berty to do it. Another Thing that Law provi- 
ded againſt was, the People ſhould not be hanged 
without ſufficient Evidence, and theſe Things 
have been long complained of: But I never 
thought that the Evidence of one Witneſs, and 
one Witneſs would be ſupported in theſe Days. 

But, Sir, what have you done ? We have pre- 
vented People being Executed by an Arbitrary 
Power, and in an unlawful Way in Weſtminſter- 
Hall ; but if you give this Example, you have 
brought the ſame Proceedings into this Houſe, and 
that they may be perpetually Executed here, and 


ſo the Subject will be never che Safer for the Bill of 


Treaſon. 
And I do believe likewiſe, That it is better 


that a very heinous Fault, or a Miſtake, ſhould be 
committed in Weſtminſter-Hall for ten Years to- 
gether, than once perpetrated in this Houſe. 
And my Reaſon is this, Becauſe Weſtminſter- Hall 
have a Law to be tried by, if they trangreſs 
that Law ; and there is a Way by turning out of 
judges, and other Things; and this Houſe hath no 
Superior Power, and when they do a Thing they 
make it a Law : So that this Houſe (as it hath of- 
ten been obſerved) can make this Nation unhap- 
py 3 becauſe this Houſe can only eſtabliſh Arbitrary 
Power and Miſery upon this Nation by a Law. 
Sir, as to the Evidence, to ſay ſomething to 
it fince every Body hath ſpoke to it; for my 
Part, I do confeſs to you, the longer J ſit here, 
and the more I have heard of this Trial, the leſs 
I have been convinced within my ſelf, that theſe 
Witneſſes can know any Thing of Sir John Fen- 
wick's Guilt. I have heard Captain Porter give 
his Evidence, but that is no ſufficient Proof to 
me: I have heard what Evidence Goodman did 
give to the Grand-Jury, but whether they did 
ask ſuch Queſtions as I ſhould, if I had been of 
the Grand-Jury 3 or whether they did confront 
him with Evidence, I can't tell? Therefore tho 
the Grand- Jury was convinced by it, it is no Rea- 
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ſon to convince us; becauſe we might not be con- 
vinced by the ſame Evidence. 

But to go further: There is very great Rez. 
ſon to believe that Goodman was not then at thi, 
Place, and that not one Word that Goodman (1, 
is true. I have ſuch Reaſon for what I ſay, Thatir 
Cook's Tryal had been before this Houſe, (not to 
Arraign Weſtminſter- Hall, though I think we are 
a ſuperior Power, and I may ſay what I pleaſe 
of that Tryal;) I ſay, if Cook's Tryal had been 
before this Houſe, and what I have heard, be 
true, I do think they would hardly have foung 
Cook, Guilty upon Goodmar's Evidence: For there 
were three as poſitive Evidence as could be, that 
he was not at the Place when he ſwore he wat. 
And I obſerve a little Failure in Captain Porter; 
Evidence in that Point; for I don't think it proved 
by Captain Porter, that Goodman was by when 
this Diſcourſe was: For he ſays he ſpake of this 
Thing at Mrs. Mountjoy's and Dined there. 

Members. No, no; It was at the King's- Head, 

Mr. How. Well, there was but one Place where 
it was. Now Whether Captain Porter heard 
them talk of it before Goodman came in, or whe. 
ther Goodman be a good Witneſs, he having been 
there but the latter Part of the Time, which 
ſeemed to me to be the Time they ſhould have 
given over their Talk of the Buſineſs 3 they having 
been ſo long together before: But it does not ap- 
pr to me that Goodman can be a good Wit- 
neſs. | 

But I take it, That it is not juſt nor reaſons 
ble to find a Man guilty upon one Witneſs, and 
Circumſtantial Evidence. I did mention a Caſe 
where there was a poſitive Witneſs, and a Cir- 
cumſtantial Witneſs, it was in my Lord De- 
lamere's Tryal; and yet that was not thought 
a convincing Argument by the Lords to find 
him Guilty; and I hope no Conſideration will 
oblige us to do that, which I am ſure we ſhould 
blame them for doing. 

The Conſequence of this, Gentlemen ſay, they 
do not fear: I believe if Sir John Fenwick had 
been told, when he was Major-General of King 
Fames's Army, that I ſhould come here to ſit up- 
on his Life, he would have laughed at it, and 
thought it impoſſible ; but the contrary has hap- 
ned. And I have ſeen Parties hang one another 
with ſuch Violence, I pray God we may keep 
from it:-I do not know, we are all concerned 
in ſome Meaſure ; it having been the Unhappi- 
neſs of this Nation, that at one Time or another, 
every Body hath been concerned, that they may 
have a Proceeding of this Sort againſt them, and 
this ſurmouats all that at preſent Gentlemen can 
do: For it extends beyond all Pardons, and wil 
reach beyond the Act of Indempnity. God knons 
who may be ſerved ſo, notwithſtanding all the 
Act of Indempaity. 

Sir, there is one Thing that is ſaid further, 
which the Gentlemen at the Bar conclude with 
as a ſubſtantial Argument that we do not aim at 
Sir John Fenwick's Blood, (God forbid we ſhould) 
but at his Confeſſion : You will here read the Bill 
on<c, and twice will commit and paſs the Bil, 
(Sir John Fenwick not confeſſing) and ſtill this 
not to aim at his Blood: But it happens perhaps 
that this Man knows no more of this Matter; aud 
this Man is racked in a Manner to Death, from 
Reading to Reading, becauſe he does not col 
feſs; and at laſt he comes to be Hanged, Dram 
and Quartered (iaſtead of High-Treaſon) for not 
Confeſſing it. 
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This 
the Arguments 


1 muſt tell you, 
Opinion, 


tells you. He hath not been a Man that hath 
kept Company with great Men: He hath gene- 
rally relieved the poor Jacobite Officers: There 
are five People, as I take it, he hath told you he 
did converſe with: I would fain know in what 
plot any Man converſes with above Five of the 
plotters? There may be a Plot that may be moſt 
Dangerous, and yet a Perſon that knows of this 
Plot, may not know above Two or Three others 
that are concerned in it. 

But the great Argument is, Take care of your 

Government. In the firſt Place, they muſt ſup- 
poſe the Safety of the Goyernment depends up- 
on his Execution, or why do they uſe it as an 
Argument ? But I wiſh they would ſhew me the 
Government would be one Penny the worſe, if 
this Bill does not paſs. Do you want Examples 
of Puniſhment to deter Men? No; you have had 
lawful Proof againſt Four or Five Perſons, and 
they have been executed: Here are Examples 
made, that no Body for the future may preſume 
to Plot together, and not to be executed. 

What is the Reaſon of this Bill then? Why, 
there is a Plot going on; Sir John Fenwick hath 
been impriſoned this ſix Months 1nd more,and will 
you hang him becauſe there is a Plot now going on? 
What Conſequence is that ! Do you think that he 
knows any Thing of it, or that he can diſcover 
it? It hath been ſtarted ſince his Confinement, 
it may be, and he knows nothing of it: So that 
as to what is preſſed of his Confeſſion, I know 


no one Thing would be gained by it, that could 


be uſeful to the Government; for I believe all 
hath been diſcovered already that he knows, 
and that Plot hath been utterly diſappointed, 
and they have been fain to make a new one. 
Will you proceed in a Bill of Attainder, unleſs 
the Matter be of the greateſt Conſequence ? The 
Preamble of the Bill for Attainting the Duke 
of Monmouth, gave a ſubſtantial Reaſon for it; 
That he was in Arms, and could not be brought 
to Juſtice. That implied, Thar if he could have 
been brought to Juſtice they would not have At- 
tainted him. | 

I think 1 need not give you more Arguments 
in this Matter, I wiſh I could hear thoſe that 
have been given, well anſwered. I ſhall ſay no 
more; but I know this, that my private Opi- 
nion ſhall never guide me in this Caſe; *tis 
not the ſame Thing with the Caſe my worthy 


Country-man put: In the Caſe of Religion, 


my private Opinion does not affect other Per- 


© ſons; indeed it does the Papiſts, where they will 


murther others that are not of that Religion. 


Mr. Norris, This is a very ſolemn Debate, and 


| : tis upon a very ſolemn Occaſion. *Tis a Caſe 
of Blood; 'tis a Caſe that in my Life-time, 1 


+ thank God, I never had to do with yet; and in 


this Matter wherein I am now to be a Judge, I 


will uſe as much Caution as any Gentleman with- 


| ; in theſe Walls. 


BY What I have to ſay, 


am ſo conſcious to my own Inability in 
that I can't expect to con- 


© Vince any Body; but what I ſay, is to diſcharge 


mj own Duty, and ſatisfie my Conſcience in that. 
be; I doubt not, but every Gentleman conſiders the 
Station 85 is in, and the Truſt repoſed in him 
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Sir John Fenwick. 
I take to be the dangerouſeſt Part of all 
that have been urged: For this 
That according to my private 
1 do believe that Sir John Fenwick does 
know of no more Perſons concerned (nor do l 
believe that he knows all that he ſays) than he 


E. 4 
by thoſe that ſent him hither : We are intruſted 
with the Lives, Liberties, and Properties of every 
Man in England; and we are anſwerable for them 
to thoſe that ſent us hither 3 to our Poſterity, 
and to our ſelves: 

In this Matter, many Things of great Weight 
and Importance are before you ; here is the Life 
of a Man, the Preſervation of the King and Go- 
vernment, and the Power of Parliaments to be 
conſidered. Sir, as I ſhall be cautious of taking 
away the Life of a Man, fo 1 ſhall be careful of 
the Preſervation of the King and Goverament, 
and the Power of Parliaments; and though ! 
do not think it requiſite, nor never will give 
my Conſent to Support the Government, or Ho- 
nour of this Houſe, at the Expence of Innocent 
Blood; ſo I ſhall not be afraid of giving my Opi- 
nion in this Matter to bring a Criminal to Pu- 
niſhment ; beſides, the Treaſon he hath commit- 
ted, he hath Crimes of a Nature almoſt equal to 
Treaſon ; and for which, becauſe he hath evaded 
the Cognizance of Weſtminſter- Hall, he is now 
brought before you ; and there are ſeveral Inſtan- 
ces, Where this Houſe hath taken notice of Of- 
fences of a leſs Nature, and for a leſs Reaſon 
than this is brought before you. 

To quote Pecedents, is a little dry Subject; 
but however, I will inſtance in one, that (I think) 
does aſſert the Power of Parliaments in this Caſe, 
which has not heen mentioned yet; and that was 
(as I remember) in the 3 Rich II. of an Agent 
that came from Genoua, who was (by a misfor- 
tune) killed upon a Quarrel that happened in 
the Streets; he that killed him was brought to 
his Tryal ; it could not be brought within the 
Statute of 25 Ed. 3. but he was brought to his 
Tryal, and it was found only ſe deſendendo; but 
he being a Publick Miniſter, it was thought fit 
that the Nation ſhould take more notice of it ; 
and he was attainted afterwards by Parliament, 
and there is a Record of it: They did not 
think fit to make a General Law, but they 
_ an Example of the Man that committed this 
Fact. 

A great many Gentlemen have ſuppoſed this, 
and ſuppoſed that, and what ought not to be 
ſuppoſed ; but I will make an eaſy Suppoſition; 
I will ſuppoſe that we are the Commons of En- 
gland in Parliament Aſſembled ; and if ſo, Sir, 
we have a Diſcretionary Power to do whatſoever 
we ſee is for the Good of the Kingdom; and if 
we are to be circumſcribed by the Rules of Meſt- 
minſter-Hall, and we are to do nothing but 
what they would do, to what Purpoſe do we fit 
here? If we are intruſted with this Power, and 
may exert it, I think here is a fit Occaſion for 
you to exert this Authority. 

Sir, give me leave to take notice, That the 
Strain of Argument that was uſed ſome Years 
ago, Is very much altered by the ſame Gentle- 
men; (I will mention it) I think it was in 78, 
when the Bil] of Excluſion was brought within 
theſe Walls, the Arguments ran thea (for I have 
ſeen them in Print.) Thoſe that were againſt that 
Bill; What will you do? Say they; Will you do 
this Thing? Paſs a Judgment againſt a Man with- 
out hearing of him ? Hath he been brought to 
your Bar, to anſwer what you have to ſay againſt 
him ? How do you underſtand that he is guilty of 
the Crimes you accuſe him of ? And they did 
uſe thoſe Arguments againſt them that were for 
diſinheriting the Duke of Tork; but the Anſwer 
then was, Do you diſpute the Power of Parlia- 
5 24 ments ? 
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ments ? ls there not a diſcfetionary Power in the 
Parliament? I do take notice, That thoſe Gen- 
tlemen that uſed that Argument fer the Bill of 
Excluſion, now uſe it a quite contrary Way. 
Sir, 1 think the Power of Parliaments is not to be 
trifled with. | : f 8 

It hath been urged and ſaid, a little while 
280, by a Gentleman, That he does not believe 
Captain Porter is a good Witneſs. I will give you 
a good Reaſon why 1 do think he is a very good 
one, and they at the Bar think ſo too, becauſe 
they would have given a great Reward to have 
taken him off; and for the ſame Reaſon, I be- 
lieve Goodman to be a good Witneſs too: Sir Fon 
Fenw ck was ſatisfied, that Goodman did know how 
fir he was concerned, and he hath been prevall- 
ed with to be out of the Way. 

Sir, here are a great many Circumſtances that 
agree ſo well together, That (l think) no Per. 
on can doubt of S'r J Ferwick's guilt; and ( 
think) tis in this Cale in the Body Politics, as in 
the Body Natural, when a Man is almoſt paſt the 
Cure of Phylicians ; when a Man hath a Gangrene, 
a rotten Member, which the Phy ſicians by the ordi- 
nary Means can't Cure, the Remedy the College of 
Phyſicians themſelves, in that Caſe would uſe, they 
would ſay, Immedicabile vulnus Euſe recidendum eſt. 

[| am of Opinion, That the Legiſlative hath 
this Power, and that this Is a proper Occaſion 
to exert it; and to compare ſmail Things with 
great, *tis like Thunder and Vengeance ia the 
Hands of Providence, that is not uſed, but 
upon extracrdinary Occaſions; and then it 
ovght not to fail, for that makes a Man trifle 
«nd deſpiſe that Power that is not effeQually 
able to exert it ſelf; and if the Sword of Juſtice 
be drawn, if they find it ruſty, and will not cut, 
they will have a mean Opinioa of your Power 
for the future» 

Gentlemen are afraid of Precedents in this Ciſe; 
for that Reaſon I am for committing this Bill, be- 
cauſe I would make this a Precedent ; and I 
will tell you why: Becauſe it may happen in fu- 
ture Apes, that Miniſters of State, and Perſons 
concerned in the Government, may be faulty (l 
think I may ſuppoſe that) and as the Law ſtands 
now, he is but a bungling Politician that can't 
ruin the Government, and yet not come Within 
the Bill of Treaſon to be hanged for it; and 
therefore for the keeping an Awe upon Miniſters 
of State, and becauſe I would have this Houſe 
always have it in their Power to puniſh future 
Offenders, as they ſhall ſee cauſe, as well as this 
unfortunate Gentleman at the Bar, I am for 
committing this Bill. 

Mr. Finch. Sir, the Queſtion now before you, 
ariſes upon a Caſe wherein you have a Man ac- 
cuſed of High-Treaſon, and for that there is 
but one Witneſs, which by the Rules of Weſt- 
minſter-Hall, is confeſſed by every Gentleman, is 
not Legal Evidence. 

remember the other Day, when this Evi- 
dence was offered, and an Objection made to it, 
the Anſwer was, That we ought to hear it 


(though in Veſt minſter- Hall, they could not do it) 


becauſe we ſit here as Judges, and we can diſtin- 
guiſh what is Legal Evidence, and what is not 
Legal Evidence, and can give its juſt Weight to 
every Part of it: I do obſerve now, in this De- 
bate, ſome Part of the Evidence, which no Man 
can ſay cculd have been given according to the 
Rules ct Law, is inſiſted upon, and Weight laid 
upon it. 
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And here they have taken into Con ſideration 
the Power of Parliaments 3 and the Method of 
Parliaments has been inſiſted upon; as to the 
Power of Parliament, Whether the Parliament 
can do it? And whether if the Parliament plea. 
ſes to do it, they are tied up (as Gentlemen are 
pleaſed to expreſs it) to the Rules of Heſtminſſr. 


Hall? That the Parliament can do ir, 18 , 


hard Matter to gain-ſay, That any Thing iy 
out of the reach of the Supream Power of , 


Nation; the Legiſlative Authority can do eyery | 


Thing: Yet though Gentlemen have aid thi; 
and others have obſerved, That there ante 
no Authority to prove this, being Self-evident; 
yet give me leave to Inſtance in ſome Particy. 
lars in this Caſe, with the Authority of 1}; 
Judges upon it, Where the Parliament hays 
2 according to the Rules of Meſt mite. 
Hall. 

We read in Hen. Sth's Time, That the Lord 
Cromwell, Earl of Efſex, was attainted in Parliz. 
ment; and Hiſtory tells us, That he was attaint- 
ed by a Law of his own making. Now, ſaßs 
my Lord Coke, That ſeems ſtrange ; but enqui- 
riag of an Antient Perſon that lived in thoſe 
Days, he told him the Meaning of it; That Lord 
had conſulted with the Judges, Whether or no, 
if a Man was Attainted by Parliament, and was 
not brought to be heard, ſuch Attainder would 
be good in Law ? The Judges ſtarted at the Que- 
ſtion, but could give no other Anſwer than this; 
Truly, if ſuch Attainder be made, we know ng 
Law to find fault with it, for 'tis done by the Le- 
giflative Authority. It fell out, That the laſtance 
of Condemning a Perſon in Parliament. (not ac- 
cording to the Rules in Meſtminſter- Hal) fell out 
to be the Noble-man's Caſe ; for he himſelf ws 
ſo Attainted immediately after. 

Give me leave to Inſtance in another kind of 
Authority; the Authority of Parliament touch- 
ing theſe Attainders, and what has been the Con- 
ſequence of them; if you will look into the Re- 
cord of Rich. Il. Time, I do not mean the Re- 
cord that hath been quoted, nor the Caſe of Jon 


Imperiall, for killing the Genova Embaſſador, which 


was declared Treaſon in Parliament, Ten Years 
after the Man had been tryed in Weſtlminſter- Hal 
for it; but I mean the 11 Rich. II. how many 
were Attainted by the Proceedings of thoſ 
Times; I do not mean by Aas of Parliament, 
but thoſe Attainders were in an extraordinary 
manner, not according to the Rules of Weſtmin- 
ſter- Hall: And 21 Rich, II. the whole P2rliament 
and its whole Proceedings were reverſed, aid 
the Parliament annulled: Ia that Year were the 
Proſecutors of the 11th Year themſelves Attalits 
ed: And 21 Year of Rich. II. the Act that Re 
pealed that Parliament, repealed the Pardon too; 
but ia order to come to the Attainder of thoſe 
Perſons: That being done, was not enough; 
for the Lord Arundel had a Pardon the 17 0 
Rich. II. upon that they made a Law to repeil 
his Pardon by Patent, that they might come to 
the Attainder of that Lord; and that Lord was 
Attainted by Act of Parliament: But I mull 
obſerve one Thing a little further, That that ve- 
ry Parliament, that doubtleſs knew their oa 
Power well enough, and that their Atrainders 
were firm, being made by the Legiſlative Po“. 
er; yet they had a little Jealonſie themſelves of 
their Proceedings; for they paſſed an Act to make 


it Capital to go about to reverſe any ay 
X aws; 
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F; that all the Lords. and 
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depoſed, for conſenting to 


Laws; and Henry IVth, in the firſt Year 
2 Reign, abrogated the whole Parliament, 


— ſhould be ſworn. 
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iaments. ; = . 
ire me leave to give you another Inſtance, 


and that in another Caſe, as odious as poſſible 


could be. In the Murther of Edw. II. there was 
Roger Mortimer Attainted in the firſt Year of 
Edward III. and the Record ſays, That it was 
notorious to them all; and what then ? They ad- 
judged him to be Attainted in Parliament: When 
Time had a little wora off that extraordinary 
Zeal (which truly was commendable, though it 
had tranſported them a little too far beyond the 
Rules of Juſtice; ) and they came to conſider 
what Precedent they had made for Poſterity, it 
had another Face; for in 28 Edw. III. was that 
Attainder reverſed, becauſe he was not brought 
to anſwer as he ought to have been : There was 
alſo an AR for Attainting the Earl of Arundel, 
which in the ſame 28 Edw. III. was reverſed, be- 
cauſe he was not brought to Judgment by due 
Proceſs of LW. ; 

But now we are told, we are not tied here to 
the Rules of Weſtminſter- Hall, Gentlemen do not 
enough diſtinguiſh in this Matter; the Forms of 
Weſtminſter-Hall, ſay ſome, the Rules ſay others; 
and others ſay there is no difference between the 
Form of Proceedings, and the Rules of Weſtmin- 
ſter- Hal; but I hope no Gentlemen do think but 
the Parliament though they have a Power to 
a& as they think fit (as Inſtances have been given) 
yet the Parliament it ſelf are tied by the Rules 
of Common Juſtice. Now I would have Gentle- 
men that ſay we are not tied by the Rules of 
Weſtminſter-Hall, a little to conſider the Matter. 
Are the Rules of Weſtminſter-Hall no other than 
what are neceſſary for the executing of Juſtice ? 
If they are no other, how can we be ſaid to go 
according to Juſtice, when we go beſide thoſe 
Rules? I deſire them to conſider of the Conſe- 
quence of this Proceeding; there is no danger, 
1 hope, of this Parliament: But if we ſhall ſay, 
that the Rules of Weſtminſter-Hall are not ſuch 
as are neceſſary for the Proceedings in a Courſe 
of Juſtice, we ſhall ſhake thoſe Barriers of our 
Liberty and Property, I am afraid, a little more 
than Gentlemen think of at preſent; and ſhall 
we declare they are not neceſſary, when our An- 
ceſtors have thought them ſo, and their Wiſ- 
dom have derived them to us, and the Wiſdom 
- — Nation in Parliament have eſtabliſhed theſe 

ules? - 

I can't ſay what Conſequence may follow upon 
this. This Parliament can never do any Thing to 
endanger the Lives of the People of England ; but 
heretotore Parliaments have been Damned with 
ſeveral Brands, ſet upon them by ſucceeding Par- 
liaments. As for A. One, I think, 1a the 
38 HF. VI. 39, That Parliament was wholly re- 
pealed as packed, and paſſing Laws through 
Rancout and Malice, and having paſſed no good 
ones. Now, ſuppoſe a Parliament ſhould come 
that ſhould not be ſo tender of the Liberties o 
the People as this ; and they ſhould be ſo bold 
as to ſhake thoſe Laws that are made for the 
Rules of Juſtice, if they have ſo good a Parlia- 
ment to guide them in it; Will not this be an 


Inducement to ſuch a Parliament as that, to ſhake 
Vol. IV. 
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all our Laws and Liberties ? But I can't trouble 
ou any longer, my Head will not give me leave: 
am againſt the Bill, and have offered you my 
Reaſons. | 

Coll. Wharton. I hope, Gentlemen, in a Matter 
of this Moment, will have Patience to hear one 
another; and ſince every Gentleman is to give 
his Vote in this Matter, I deſire to give my Rea- 
ſons for my Vote ; I am of the Opinion of ano- 
ther Gentleman, That we have not touched the 
Sore yet; yet I do not think that the Rules for 
Weſtminſter-Hall, are Rules for us. The Gentle- 
man that ſpake laſt, as he always does, made a 
very Florid and Elegant Speech, and brought you 
ſeveral Examples of Attainders that have been 
condemned from one Parliament to another, in 
ſeveral Reigns. But I do not wonder at that, 
when the Crown went from one to another. An 
Inſtance was given in the Caſe of the Lord Crom- 
well, which was ſpoke too from the Bar; and Sir 
Thomas Powys laid a great Streſs upon it, That 
this was condemned as a wrong Judgment, be- 
cauſe he was not heard : I believe that may be a 
Reaſon why many of thoſe Attainders were con- 
demned ; perhaps it might be a Cuſtom of our An- 
ceſtors to paſs Bills of Attainder without hearin 
the Party : This Perſon hath been heard, an 
fully heard; and I believe no Perſon that hath 
been Attainted, hath had ſo fair a Trial; and 
therefore Parliaments having condemned Bills 
of Attainder, becauſe the Perſons have not been 
heard, that will be no Reaſon why any Parliament 
ſhould condemn us. A Gentleman told you, 
That the Law of God and Man was not to con- 
dema a Man, but upon two Witneſſes ; but there 
are many Inſtances to the contrary. 

It is told you, That Porter here before you, is 

not a good Evidence, becauſe he is not Sworn 3 

and that you are to go by the Rules of Weſtminſter- 

Hall. Says the Gentleman that ſpake laſt, you 

are to go by their Rules, but not by their Forms: 

I muſt confeſs there is a great Difference between 

them two; for a Form is only the Manner and Me- 

thod by which we proceed in doing of any Thing 

but the Rule is the Foundation we are not to err 

from; but I can't agree, we are upon the ſame 

Rules as Weſtminſter-Hall is. The Rules of Weſt- 

minſter-Hall are, when a Man is brought upon his 
Tryal, the jury are all to be upon their Oaths 
by which Oath they are to make a true judgment 
according to Law: This is not the Caſe here; if 
I was a Jury-Man, and was to Try a Man, and 
one Witneſs ſwore againſt this Man, and no other 
Witneſs, though I did in my Conſcience believe 
him to be guilty, yet in that Caſe my Conſcience 
is diſcharged, and I muſt find him not guilty : But 
no Man can ſay this is the Caſe here. 

What are we now a doing? Here is a Bill to 
Attaint Sir John Fenwick of High-Treaſon, if I 
reject the Bill, I do declare him not guilty ; and 
if Ido think him guilty, I do declare againſt my 
own Judgment; for my Judgment here, is not 
bound up as a Man's Judgment upon a jury; for 
his Judgment is bound up to Proof, according to 
Law; and my Judgment is bound up by my own 
Belief: This is the Proof I muſt go by; and I 
think every Man is bound in Juſtice and Duty to 
his Country, as he believes Sir John Fenwick to be 
guilty, to be for the Commitment of this Bill; 
and till any Geatleman will convince me, that 
this is not a Rule I am to go by, I muſt con» 
tinue in this Opinion. 


Qq 2 
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' © Mr. Boyle. The Diſorder that worthy Gentle- 
man was in, makes me the more concerned for 
fear of falling into it my ſelf. 85 2 

1 hope in this Debate, Gentlemen will be very 
cautions of uſing it as an Argument: what 7 
plication our Votes ſhall have without Doors, a 
with thoſe we repreſent, when we are to Swe 

Judgment, as far as in us lies, for the Life and 
Death of a Man; and therefore I muſt obſerve, 
that the eagerneſs that is juſtifiable upon Impeach- 
meats, may not look ſo well now we are Judges 
upon a Bill of Attainder. You have gone over the 
whole Courſe of the Evidence, and | believe that 
this Debate will ſhew you pretty plainly, what 1s 
to be the Fate of this Bill ; for 1 believe all the 
Arguments will now be uſed that can be; as to what 
hath been ſaid of extorting a Confeſſion, 1 take it 
to be quite out of the Caſe. 

I an ſorry to be ingaged one way or another, 1 
would not, if 1 could help it, out of the Houle, 
be upon a jury of Life and Death; yet in that 
Caſe, I ſhould know the Law, or be told it by the 

udges; but in this Caſe, we are both Jury-Men, 
and Judges, and know not what Rules we are to 
go by; but ſet up a Court of Equity which hath no 
Bounds, but our own Confciences. 

As to Sir John Fenwick, | know him not; as to 
his Cauſe, J am ſure, I am againſt it; but how 
far I think him guilty or not, I think is not the 
fingle point to be conſidered ; 1 muſt confeſs, there 
have been ſeveral People accuſed of this Conſpiracy, 
and have heen named by the Evideace at the Try- 
als; and I believe they are much alike guilty, be- 
ing upon the ſame Evidence ; but as to all that 
hath been opened before you, and proved, it can 
amount to no more than this; there is but one 
Evidence, which by the Law would be a good 
Evidence to Convict him in another Place; and 
therefore I do agree with the Gentleman that ſpake 
under the Gallery, that this is a very extraordina- 
ry Caſe; for one Witneſs is not ſufficient at Law 
to convict him, and the Law would be very different 
hereof. I am to Judge according to my own Opt- 
nion, and not by the Rules preſcribed by the Law; 
but though this Proceeding is not ſtrictly according 
to the Law of the Land, yet if it was ſuch an ex- 
fraordinary Cafe that required you to diſpenſe with 
thoſe Forms, and come to this extraordinary Man- 
ner of Proceeding ; I think, for my own Part, it 
might be ſupported by the Neceſſity of it, for 'tis 
impoſſible that it ſhould be otherwiſe in Practice: 
Thus, when the Government is at Stake, and no- 
thing will pre ſer ve it, but the breaking through the 
ſettled Forms; then the Government will break 
through them, and whatever Rule you preſcribe, 
it will always happen fo. | 


T There is a very extraordinary Caſe, and that 


was in the Conſpiracy of the State of Venice, above 
a hundred Years ago, I think, ſet on Foot by the 
Spaniards; then the State, to get the whole Matter 
out, promiſed a Pardon to as many as were con- 
cerned in it; and after they had promiſed it, and 
treated with them about ir, they thought ir neceſ- 
fary, for the Preſervation of the Whole, to break 
their Faith, and they were all put to Death. This 
was upon Point of Prefervation of the Govern- 
ment. | 

But, Sir, as to Precedents, give me leave to ſay; 
Ido not give that Authority to them, unleſs I know 
all the Springs, and ſecret Hiſtory, and TranſaQi- 
ons, that were their Guide in making thoſe Prece- 
dents; and as to Precedents that have been quoted, 
when the Parliament has declared what was Trea- 


8 Will.; 


ſon, and what was not Treaſon, or have declare 


Conſtructive Treaſon, they may be grounded Upon 
the Statute of 25 Ed. III. But I think there jg 1, 


Statute upon which they can ground the Condeg. 


nation of a Man upon one Witneſs. 


In the Caſe of my Lord Strafford, upon Conſtry. 


ctive Treaſons, it was there ſaid, That it Was 2 


Fire that had lain hid for 240 Years; and that it 


never broke out before, but to conſume him, aud 


his Poſterity. It was anſwered by /ym, if that wg 
the Caſe, it was not for want of Law to juſtig 
ſuch a Proceeding, but all that Time had not pro 


duced ſuch an Offender. 


do not doubt, but if any one will conſider the 
late Conſpiracy ; and if that was the Queſtion, hy 
it was as Extraordinary as any Thing can happen; 
For it was to ſubject their Country to a Foreign 
Power, which is very Extraordinary, and ſevery 
Perſons were concerned in it: But there is one ex. 
traordinary Part which I do not remember this 
Gentleman is accuſed of; and that is, the Aſſiſi. 
nation. Treaſon it ſelf is a very extraordinary 
Crime; but give me leave to ſay, that Extraorgj. 
nary Part is not alledged againſt this Gentleman 
and this Bill does not ſeem to be brought in for 
that, wherein he is concerned in common with 
ſome othets, but for the ſubſequent. Matter 4, 
ledged in the Bill. This Bill is grounded, not 6 
much upon that he 1s guilty, as a great many more 
are, as upon ſeveral Circumſtances which have hay. 
pened to no Body elſe. Give me leave to inſtance 
ina Caſe, now in my Head; (IU beg your pardon 
that I ramble, 'tis from the Awe I have upon me 
from this Aſſembly.) la catelin's Conſpiracy, and 
if that was our Caſe, no doubt there would be ano. 
ther ſcrt of Argument for it; there they con- 
ſulted what to do with Cethegus, and the other 
Conſpirators; he was at the Head of an Arny 
which only expected his Orders to lay Rome i 
Aſhes; the Queſtion was, Whether they ſhould 
break the Porcian Law; and for the Safety of the 
Senate, they were put to Death before the Aſen- 
bly roſe. | | 

Now to come to this Part of it, though Sir July 
Fenwick is a great Offender, yet I think his Caſe is 
not ſo extraordinary, as to make you proceed up- 
on this Bill. I do take his living or dying not to 
be of that Conſequence as this Bill of Artainder: 
I know not how he comes to be ſo conſiderable 
when in Hold; for when he walked about Tonn, 
| never heard he was feared or regarded at that 
Time. | | age 

But to come to the Allegations in your Bill, up- 


on which you are to ground your judgment; The 


firſt Part is a new Conſpiracy, that is for intend- 
ing to create 2 between the King and 
theſe Noble Perſons: As to them, you have alrez- 
dy paſſed a Vote in their Juſtification ; and I thin 
their Actions may juſtifie them to the World, as 
much as any Vote of the Houſe of Commons; bit 
whatever that may be, I think it was a foolih 
Piece of Conſpiracy, as well an as il} One; fer 
one when he was in danger of being hang'd for 
one Plot, to venture upon another; and, I think, 
there was at that Time two Witneſſes to bring him 
to his Trial, and that is an Allegation in the Bill 
And as to the Protracting of his Trial, tis 
natural, and fo juſtifiable, whether Innocent 
or no, and what every Body attempts; and no 
Body can wonder at it, but in one Caſe or the 
—_ it can be ng, ſufficient Ground to Attaint 
— | " h 
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Sir ſohn 

pe next Thing that is ſaid, is that he hath 
* the Occaſion of the withdrawing of the Evi- 
— Now I muſt obſerve, That is not alledged 


1696. 


i ill. and is proved but by Hear-ſay ; but 
lu . was — and alledged; if any Man 
— in Treaſon, ſhall endeavour by Friends, 
ye otherwiſe, to get off an Evidence ; Can that a- 
mount to that which is deſigned to be puniſhed 
by this Bill? To High- Treaſon? Tis the Part of 
rhoſe that are intruſted with thoſe Matters, to be 
in Expectation of ſuch Practices. What are 
Goals for, but to keep them in Cuſtody? And the 
people employed in thoſe Buſineſſes, are to take 
care of it. Are we to ſupply a Defe& of what 
ought to have been done in another Place ? 

So that I do ſay, That a Precedent in an extra- 
ordinary Caſe, is no Precedent to be uſed in a 
little Caſe ; it may be urged, but 'tis hut a Pretence; 
when you have paſſed this Bill, which is the Re- 
cord, the Matter will appear no otherwiſe than 
are the Suggeſtions of your Bill: A Man hath aſ- 

ſed great Perſons, which is a great Fault in- 
deed, (for he is not charged with the withdrawing 
of the Evidence,) therefore attaint him upon one 
Evidence; I think by this Bill, you will open a 
Door for a Precedent of all Trcaſons of the ſame 
Nature. Sir, there have been many Precedents men- 
tioned, I will trouble you with none, becauſe moſt 
Gentlemen have read the Argument of Mr. St. John's 
in this Caſe : 1 muſt confeſs, unleſs there was that 
Neceſlity as is pretended, which I do not ſee; I do 
not ſee how you can juſtifie paſſing this Bill of At. 


tainder, either by the Law of God or Man, in any 


Nation allowed. | 

| muſt confeſs, I have no manner of Concern 
how this Queſtion goes; what l have ſaid, is more 
to fatisfe my own Judgment, than work upon o- 
ther People; 1 am not ſatisfied there is that 
Neceſſity that is pretended; and therefore as my 
Judgment is now informed, 1 can't give my Vote 
for Committing of this Bill. 

Mr. Smith. Sir, 1 own my ſelf to be very unfit 
to ſpeak in this Argument, but ſince | am to give 
my Vote in a Matter of this Conſequence, I beg 
leave to give my Reaſon why 1 give my Vote, as I 
intend to do; I know the Matter before us, both 
in the Nature of the Crime and Puniſhment, as 
well as the Couſequence of it, requires a very 
deliberate Conſideration ; but at the ſame Time, 
1 do take the Hazard and Danger of this Go- 
vernment to be a Matter of great Conſequence 
t00. 4 

Though there have been' ſeveral Precedents in- 
ſtanced in Relation to Attainders; and though I 
have obſerved, that moſt have acknowledged, 
That they might be juſtified upon extraordinary 
Occaſions; yet when they have aſſerted that, they 
have told you, they were upon a wrong Founda- 
tion, and ſo were laid aſide, Now I think it no 
great Matter to ſay, That thoſe Attainders that 
were made in Rancour upon contended Titles, 
were reverſed when the oppolite Party got the Pow- 
er : no more than if any AQion, be it never fo 
juſtifiable, ſhould be Reverſed when King James 
comes again, which I hope never will be. Is it any 
Argument, that when H. IV. came to the Crown, 
and depoſed King Richard, that he reverſed all the 
Attainders in his Time ? There might be Reaſons 
might ſway with Perſons for reverting particular 
Acts of Parliament, which might be very good, 
or might be not ſo: There was ſuch a Change of 
Government at that Time; but they take notice 
it was made a particular Article againſt Richard: II. 


Fenwick; 
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as if when the power was come to other Hands, 
they would not have depoſed him if they had not 
had that Argument: Neither do I take that 
Argument to be of any Weight; That Attainders 
have been reverſed, becauſe the People have not 
been heard; when this Gentleman hath had as full 
a Hearing as ever any Perfon had upon any Bill of 
Attainder, or Impeachment whatſoever. And he 
hath had the Advantage of Council in this Caſe + 
which, as has been told you, was excepted out of 
the late Act of Parliament, and of the moſt able 
Council too. | 2 
'Tis ſaid this is a Matter of no great Conſe- 
uence, becauſe it concerns Sir John Ferwick's Life 
ingly ; and he is not thought to be ſo conſidera- 
ble, as by his Eſcape to bring the Publick In dan- 
ger. Now it hath been always one Principte 
have laid down, That if a Plot be diſcovered, an 
not thronghly proſecuted, it ſtrengthens and grows 
upon you, and ten to one if it does not ſubvert the 


Government. | 


Now, God be thanked, that we have prevent- 
ed the Deſign upon the King's Perſon, and ſeve- 
ral have been puniſhed for it; but I think we are 
not gone to the Bottom of it, and that we ought 
to provide againſt it in a much other Manner. 
Can any one think that Sir William Perkins, or 
Sir John Feind, and the reſt that are diſcovered 
were the only Perſons concerned in this Conſpi- 
racy : I take it, that there have been much greater 
Men in it; and when I fee ſach a Struggle both to 
get People out of Goal, and ſend People out of 
the Way, and all Arts uſed that can be; 1 muſt 
ſuppoſe, when ſuch extraordinary Courſes are ta- 
ken, that there is ſomething extraordinary ftill to 
be done; and [ would not have Men by bribing of 
Witneſſes think to ſecure themſelves ; It hath 
been uſed as an Argument to leſſen the Matter, 
That this was a little after the Act of Indemp- 
nity : Can any Thing aggravate a Thing more ? 
Sir, theſe very Arguments turn againſt them. 

We are told here, that we muſt not conſult our 
own private Judgments in the Matter; and we 
are told at the ſame Time, if there were two 
Witneſſes that we did not believe, we muſt not 
find him guilty. We are told of a judge that 
though he knew a Perſon to be not guilty ; yet it 
was a commendable Action in him that he con- 
demned the Man, but that hath been very well 
anſwered already, and I ſhall not meddle with it 
further; only this I will ſay, That 1 never will 
in any Caſe be a Jury-man or a Judge, where the 
Convictions of my own Confctence ſhalt not go- 
vern me; but an Evidence that F do nor believe, 
And becaufe that Story was told yon, I will tell you 
another, that 1 think more commendable : And 
that was a Man was Try'd for a Murther, and 
there was poſitive Evidence againſt him; the Ju- 
ry went out, and ſtaid a great while: There was 
Eleven againſt One for aoding him guilty ; but 
at laſt the One almoſt ſtarved them, and they 
brought the Man in not Guilty: The judge 
ſent for the Gentleman,. and deſired to know 
his Reaſons for differing with the reſt: And at 
laſt, upon Aſſurance that nothing ſnould be done 
to him, Why, ſays he; Would you have me find 
the Man guilty, when I was he that killed the Man, 
and he was innocent? : 

Then, Sir, if you take the Evidence as it is; 
think, firſt, here is Capt. Porter: I do not 
find any Body excepts to him; and his Evidence 
hath been approved of by ſeveral juries, anch; ſe. 
veral Perſons executed upon it; and nothing Ma- 

= L | terial 
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nion; but it is brought ſo far 


$02 
terial hath been obje&ed againſt it. I will not 
Tay, That Sir John Fenwick hath owned a great 
deal of this himſelf: He hath given every body 
fatisfaQion, how far he ſtands guilty in his Opt- 

ome, that there 
was Sir John Fenwick's own Letter was to convey 
him abroad. Here hath been attempts upon 
other Perſons ; you hear what hath been done by 
the Sollicitor. They ſay, he was not his Sollicitor 
at that Time. Here are very pregnant Circumſtan- 
ces: one Gentleman ſaid, you ought not to make 


uſe of Goodmen's Evidence here; and yet he could 


make uſe of every Thing to diſparage him; for 


he could ſay, there were three poſitive Witneſ- 
ſes againſt him. . 

Now when 'tis ſo notorious what Parties there 
are for King James? and we find Perſons plot- 
ting in eyery Part of the Kingdom: Whea you 
have an open Invaſion before you, and when De- 
ſigns are laid againſt the King's Life every 
Day; if this be not a Time to exert an extra- 


ordinary Power, I ſubmit it to you. 


Sir Rich. Temple. Sir, 1 ſhall not trouble you 


with any Thing that hath been offered to Day. 
7 


That which calls me up is the Danger of the 
Precedent you are about to make, and the Ar- 
guments that have been uſed to ſupport it; 


which 1 think, are more dangerous than that.. 


I muſt confeſs tis a new Doctrine to me, That 
the Laws that are made by the Parliament, are 
to be no rule and guide to this Honſe, Sir, the 
Birth- right we have, is in our Laws; and I did 
ever think till now, That the Laws were not 
only made for Weſtminſter-hall, but for all the 


Subjects of England; and eſpecially, that they 


were to be a Rule to the Parliament that made 
them, till they ſhould think fit to alter them, 
Here have been great Miſtakes between the 
Power of Parliament and the Juriſdiction of it; 
the Power of Parliament is to make any Law, 


but the Juriſdiction of Parliament is to govern 


it ſelf by the Law; and this, give me leave to 
fay it to you, hath been the Opinion of all your 
Anceſtors, and the Method they ever uſed : Shall 
we make a Law here in a particular Caſe againſt 


all the Laws of England? "Tis ultimum remedium 


& peſſimum; you may uſe it in a Caſe of abſolute 


neceſſity, but otherwiſe it may be a Precedent to 
- overturn all. 


- There are ſeveral Things in making this Pre- 


cedent, that overthrow all the Laws and Liber- 


ties of England. Firſt, you are paſſing Judgment 
upon a Man upon one Witneſs; I have heard a 
ftrange Debate to Day, That there was but one 
Witneſs in Treaſon, before the Statute of Ed. 6. 
on know, that in Caſe of Treaſon, there was 
by the common Law required two Witneſſes ; for 
if there was but one, the Party might demand 
Tryal by Battle, and that was the common-Law 
of England. 78 . 
There is another Thing that is extraordinary; 
here you are going to paſs an Act without any 


Tryal at all? for to ſay this is a Tryal before 


you the Commons, is a miſtake, you never did 
aſſume a juriſdiction of Trying any Perſon, nor 
can you: You may for your own Information 
hear what can be offered, but *tis not a Tryal 
where Witneſſes are not upon their Oaths. 
There is no manner of Power or juriſdiction can 
be pretended for you to Try; in that is a ſecond 
Thing. All the Bills of Attainder you haye had, 
have been in three Caſes, where the Perſons haye 


deen either Dead or Fled, or have been without 


Te Tryal if 
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the Compaſs of the Law, and could not be broy 5 
to anſwer: And you have had ſome Bills of 
Attainder after Tryals had in Meſtminſter. hal: 
but never a one of thoſe have been called Try. 
als, but they have been generally reverſed ; an 
for what? They tell you, That they have been 
reverſed by one Party and another Party: It vag 
in the ſame King's Reign, in Rich. 24's Reign; 
they were forward and backward, as the Court 
Party or the Country Party were uppermoſt 

There is another Thing in this, that I think 
of a moſt dangerous Conſequence ; and that is 
that you are for making way, for what | know 
by this Precedent, for a Rack, for ſo *tis aig: 
this is to force a Man to be an Evidence. Why, 
give me leave to ſay to you, 'tis a new Way not 
known in England, that you will hang a Man un. 
leſs he will Confeſs or give Evidence; but [ think 
tis ſomething more than a Rack, for here is bang. 
ing, drawing and quartering in the Caſe ; and Ido 
not think this Proceeding will make him an Ryi. 
dence with any Credit or Reputation to this Houſe: 
nor am 1 of Opinion that he can diſcover any 
Thing worth ſuch a Precedent. | 

Now = me leave to ſay one Thing as to 
the Juriſdiction of Parliament. It hath paſſed 
here for Current, That the Parliament hath x 
Power to declare what they will Treaſon, though 
ſo by no other Law; *tis the greateſt Miſtake 
in the World; 1 heard a great Debate upon this, 
upon my Lord Clarendor's Caſe, and *tis plain, that 
Statute relates only to Caſes brought from inferi. 
our Courts to Parliament; for it ſays, That ifany 
other Caſe ſuppoſed Treaſon, which is not in that 
Statute ſpecefied, doth happen before any Juſtices, 
the Juſtices ſhall tarry without going to Judgment 
of the Treaſon, till the Cauſe be ſhewed and de. 
clared before the King and his Parliament; Whe- 
ther it ought to be judged Treaſon, or other Fe- 
lony, I ſpeak to the juriſdiction that the parlia- 
ment has by that Statute. *Tis, that if the like 
Treaſon (for at common Law there was a great 
many Treaſons) ſhould fall out, and be brought 
before inferiour Courts, of which they doubted, 
whether they were Treaſons or no; then they 
ſhould be brought before the Parliament to judge 
whether they were Treaſons or Felony : But how 
ſhall they 70 4 By the Laws in being. And 
who is this judgment in? Not in the Parliament 
by Bill, but only in the Houſe of Lords: Much 
leſs is it? That you may judge that to be Treaſon 
in this Houſe, that was not ſo by the common Law 
before. So that give me leave to ſay, therefore 
there is no ſuch Power reſerved to the Parlia- 
ment, to declare any Thihg Treaſon that is not 
Treaſon before. | 

1 muſt ſay, *tis of the laſt Conſequence, that 
we ſhould make a Law in a particnlar Caſe to 
take away from him all the Liberty that belongs 
to a Subject: Some Gentlemen talk of the great 
Favour he hath had at this Bar; I know not 
what to think of it; I am ſure you allowed the 
King's Council ſuch Priviledges as J never ſee be- 
fore, and that was to offer that for Evidence, 
that every body acknowledged was not ſo; and 
I do not think any body would think it a great 
Favour to be heard in this manner, eſpecially to 
Things not in the Bill. 2, 

'Tis ſaid every Man muſt go according to his 
private Opinion, *tis not ſaid Judgment. neither; 
the Inſtances that have been given, are of a quite 
different Nature: A Man is not to give his Judg- 
ment againſt his Kuowledge; I think that Judge 

* * | ougit 


— - "4 s ; Fs 3 . 2 +: 2 © £4 - 
Lett r 3 PET at ” . . 8 8 
2 N | ö » 
= uy * 1 A * * 


— 5 
£ 4 15 x0 8 
6 * 9 


2 * Sy * 5 | 
2 [22 * Nees NE Pod ay" EO. Fog ER 29-38 8 
eg FS IT 
$5: 4 * 5 * 2 * 
9 * w * 1 * " TT had" -- FR A T4 2 S 1 * A, 2-144 
- 8 . * 


2922 8 a+ „ mw A«Q 8 a 


— oy OO - 


1696. . 0 
ought rather not to have try'd the Cauſe at all, 
but if we fit here to judge, we {it to judge him 
according to the Law of England, and then we 
muſt judge him according to legal Proof : Will 
you fit upon a Judgment that is not only not 
tyed to the Rules of IWeſtminſter-hall, but is not 
tyed to the Laws of the Land; and attaint a 
Man without a legal Tryal, without legal Evi- 
dence, and upon one Witneſs, when the Law 
ſays you ſhall have two; and. after all, ſay tis 
a reaſonable Proceeding ? I know not how it came 
about, that the Act of Grace was paſſed, it did 
not riſe from this Houſe ; if it hath any ill Con- 
ſequence, let them anſwer for it that were the 
Cauſe of it. 

They ſay the Government is at Stake, becauſe 
the Plot hath not been found out to the Bottom : 
That is not our fault, this Man hath been long 
enough in Cuſtody ; if he hath trifled with the 
Government, I am ſorry he hath impoſed upon 
them; but if it be fo, I think there is nothing 
in this Caſe of that Conſequence, as to make 
you make this Precedent. 

Sir Mill. Strickland, Mr. Speaker, I would not 
make uſe of auy ill Precedent : and yet if the 
preſeat Occaſion, and the Neceſlity of the King- 
dom required it, I would make a Precedent; [ 
am glad the ſeveral il] Precedents are avoided in 
this Caſe, and I would be bold to ſay, whether 
this Gentleman ſuffers or no, no Man can ſay that 
he hath been hared to Death by Council. 

Sir, I ſhould be as tender in Point of Blood as 
any Man; but I do think, if the ſafety of the King 
and Kingdom is concerned, 'tis not one private 
Man that we muſt have reſpe for, ſo as to let the 
Publick ſuffer by it: I do think, that upon this 
Occaſion there have ſo extraordinary Things hap- 
pened as have hardly happened in former Ages; 
that One who is known to be in a Conſpiracy to 
bring over a French Power with a popiſh Army, 
to deſtroy our Lives and Liberties, after his Try- 
al has been deferred by his Equivocations and 
Pretences to make a great Diſcovery ; when he 
comes to make it. out, he accuſes the beſt of your 
Friends; and this is only an Artifice to get 
Time till they could get the Eyidence out of the 
Way. IU think, if you do not take notice of it, 
and let the Legiſlative ſupply that Defect, it may 
be of ill Conſequence, and may encourage any one 
to commit the worſt of Miſchiefs, upon hopes, 
that if they can get the Evidence out of the Way, 
they ſhall go unpuniſhed. | 

Sir Francis Winnington. I ſhall trouble you but 
a little while, it being late; but Gentlemen ſaying 
tis an extraordinary Caſe, I ſhall give my Reaſons 
why this Bill ought not to be committed ; for 
every Member here now, is a Judge, and he muſt 
take the Blood of this Gentleman upon him in 
Judgment, either to condemn or acquit him; and 
I muſt confeſs, I have very much admired, to hear 
that Doctrine preach'd that every Man, as he is 
ſatisfied in his private Conſcience, ought to judge 
this Man guilty. 1 deſire to know by what Autho- 
rity we fit here? We ſit here and have a legiſlative 
Authority, and *tis by the King's Command we 
come together ; but at this Time we are judicially 
trying this Man for his Life, and therefore I hum- 
bly conceive, That we ought to proceed ſecundum 
allegata & probata, and for any Man in his private 
Opinion, to ſay he his guilty, he does not act by 


the Commiſſion he fits here: for to tell you of 


the Lancaſhire Plot, or that a Man ſhall not be 
choſen hereafter, ſeems to be Arguments to in- 
flame, but nothing to the Queſtion. . 
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Now, Sir, I will humbly offer to your Conſi- 
deration, and the judgment of the Houſe, why 
I think we cannot judicially condema this Man, 
for I think the Queſtion of Commitment to be the 
ſame as of his Life and Death, 

I do agree upon all the Precedents good and 
bad that have been cited, and doubt not but in 
extraordinary Caſes, *tis in the legiſlative Power 
of the Parliament to look after the Safety of the 
Kingdom, but I ſhall offer why this docs not come 
to that Caſe. 

I humbly conceive in this Caſe, for I will not 
ſpeak to the Rules of Weſtminſter-hall, but upon the 
right Reaſon of the Thing; for if it be Reaſon in 
Veſtminſter-hall, it may be ſo here, and that ought 
to overcome every Thing : But whereas Gentlemen 
ſay you have one Witneſs; I do not apprehend 
you have one good Witneſs, and I will give you 
my Reaſon fer it; for you muſt take Capt. Porter 
upon his Parole, and conſider what he ſays upon his 
Word; and then Ido appeal, if you take what he ſays 
upon his Word, Whether ever they did know thata 
Bill of Atrainder proceeded againſt any Man upon 
bare Affirmation? No; in that Caſe you ſhould have 
turned it into an Impeachment, if the Thing 
looked probable, and then you had the Witneſs 
upon Oath; and the ancient Method of Bills of 
Attainder uſe to be firſt by Impeachment of the 
Perſon, and then to turn it into a Bill of At- 
tainder, 

Then ſee what is it that is inſiſted on by the 
King's Council, and recited in the Bill, That 
there was a Bill of Indictment found by the Oath 
of two Witneſſes, that is Porter and Goodman : 
Under favour, I think they are not to be counted. 
as Witneſſes in the Point; and I offer this as a 
Reaſon; and, I think, 'tis natural Juſtice in all 
Courts of the World, That if a Man be accuſed 
as a MalefaQor, he hath the Liberty to croſs-ex- 
amine the Perſon that accuſes him. Now we 
very well know, that in Caſe of Bills of Indictment, 
when they are found by the Grand- jury, they 
never admit the Priſoner to put croſs Queſtions, 
becauſe the Bill of Inditment is but the Ac- 
cuſation; and if an Accuſation be enough, who 
can be Innocent? Why, then if it be fo, then 
this Oath that was given to the Grand- jury, 
is not ſuch an Oath upon which you can put 
ſuch a Value. 

Then, Sir, go to the Paper of Goodman, which 
you would read, and conſider the validity of 
that; Goodman being now abſent, the Priſoner 
hath no opportunity to croſs-examine him ; and 
I beſeech the Houſe to conſider the ill Conſe- 
quence of it; any Miniſter of State may come 
and get an Examination before a Juſtice of Peace, 
or Secretary of State, and the Man is conveyed 
away, and a Bill of Attainder is clapped upon 
his back, and this ſhall be read as Evidence a- 
gainſt him, He is but half a Witneſs, and a 
Witneſs upon an Accuſation, not upon a Tryal. 

Then come to Sir John Fenwick's particular Caſe ; 
Sir John Fenwick is indicted, Iſſue is joy ned, and 
he hath notice of his Tryal: and one of the Wit- 
neſſes goes away, no Man can tell upon what 
account he went; I may believe why, in my pri- 
vate Opinion, but that is not our judicial Know- 
ledge: Then if that be ſo, was it ever known, 


that when any Man was indidted, and iſſue joy ned, 


becauſe his Tryal was deferred, therefore a Bill 
of Attainder muſt be brought againſt him? Here 
are Plots againſt the Government, and it may be 
forty may be taken up for it; and as to — 
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there may be two Witneſſes, and the others may 
have the good luck to have but a ſingle Witneſs 
againſt them; will you have Acts of Attainder 
againſt all the reſt ? If this had been an extraordi- 
nary Caſe, wherein the Government had been par- 
ticularly concerned, it might have weighed with 
ou; for no Man can ſhew me any Precedent of a 
Bill of Attainder, but where there was open Act of 
Hoſtility, or Men of great Relation and Power 
were concerned to Subvert the Government: But 
what is Sir John Fenwick's Caſe? He is in Cuſtody, 
and the Plot is detected; if he was run away, you 
might ſtill ſuppoſe he was plotting againſt the 
Government, becauſe he was fled from Juſtice : 
Gentlemen ſay the Government is concerned, fo 
it is in every Felony and particular Treaſon, but 
mult there therefore be a Bill of Attainder to pu- 
niſh it ? When there is a Bill of Attainder, it 
muſt be from an immediate Danger that threatens 
the Government Eſtabliſhed, that ſuch a Man is 
Attainted : But I do not ſee that Sir John Fenwick 
hath any of theſe Circumſtances. All Men agree, 
That this is an extraordinary Way of Proceeding : 
Then the Queſtion is, Whether Sir John Fenwick's 
Caſe be extraordinary ? or whether he be more 
than a common Malefactor that is in a wicked Con- 
ſpiracy ? Ido not ſee that this Caſe of Sir John 
Fenwick's is ſo extraordinary, that if he be not hang- 
ed, the Government muſt fail + 

And, under favour, a Precedent when *tis once 
made, I know not what Time may produce from 
it : It may be, after the Death of his Majeſty, that 
came to reſtore our Liberties, we may have wicked 
Members, and Members choſen as in H. 6. Time. 
It may be the Condition of every Subject in Ex- 
gland. The Power of Parliament we muſt govern 
by Reaſon and common juſtice; and if there be 
not ſo urgent Neceſſity to uſe this extraordinary 
Remedy, becauſe it may be dangerous to Poſte- 
rity, Therefore I am againſt this Bill. 

Sir Tho. Littleton, The worthy Gentleman took 
notice, That the Lancaſhire Plot, and ſome Words 
F uſed, were uſed only to inflame : I can't ſo well 
gueſs at his Thoughts, but J have heard him ſe- 
veral Times bring his Wife and Children into his 
Speeches, to no purpoſe at all. 

Sir Francis Wianington. | have a Wife and Chit- 
dren, and that Gentleman none ; therefore I think 
I may make uſe of that Expreſſion. 

Sir Tho. Seymour, Mr. Speaker, I have attended 
your Debate with the beſt Attention I can; and I 
have heard a great many Arguments, and ſome 
very wild Ones too. I hope, how frightful ſoever 
Things have been opened, they will not lead your 
Underſtanding out of the Methods and Rules of 

uſtice : I will not take upon me to tell you, what 
is nothing to the Queſtion ; as that Treaſon is a 
very great Crime, or that the Parliament hath an 
unbounded or unlimitted Power, and are not tied 
to the Rules of Veſtminſter-hall; I think that is no 
Part of the ſubje& Matter before you. 

That nothing bounds or can limit the Parliament 
is what every Body does admit z but tis the right 
Application of that Power which is now to be con- 
ſidered of: For you may judge the Priſoner, and 
others will Judge you. The World will Judge you, 
if you do not apply that Power a-right. 

For my part I ſhall avoid, as much as can be, the 
ſaying of any Thing that hath been ſaid; and 
therefore [ hope you will believe that my Diſcourſe 
muſt be very ſhort : But that which does move me 
in this Queſtion is in ſhort this, That I do not give 
my Judgmeat to condemn any Man otherwiſe than 
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the Law directs how, and upon what Terms 
mult give it; If the Law hath ſaid that Treaſon 
not to be Treafon, unleſs it be proved by two Wit. 
neſſes, I am never to give my Judgment iq that 
Caſe when there appears but one. 

And this | take to be the ſtate of the Caſe, not 
to enter into Matters of Precedent of Attainders. 
for thoſe are only Inſtances of ſo many Facts that 
have been done. And in all thoſe Initances this 
have been urged and quoted, When Times have 
been ſedate and quiet, Marks have been put upon 
them; as was hinted by a Gentleman that ſake 
very Ingeniouſly upon this Subject at the begin. 
ning of this Debate; I fay, Marks have been pus 
upon them for you to avoid, but not to imitäte. 
| take it, that the Law hath determined that there 
ſhall be two Witneſſes to the Proof of Freaſon 
and there is no Treaſon that hath not two Wit. 
neſles to it. There is but one Attainder that we 
meet withal in facred Hiſtory, and that is the At. 
tainder of Naboth : he was attainted, and we knoy 
what induced that Attainder; he had nothing to 
objett as to the Formality of the Proceedings there 
was ſet up againſt him: And though Jezabe!'s | 
ter had diſpoſed the Rulers to deal by him as the; 
did, yet there were two Witneſſes that did appeat 
againſt him. 

I take it, that two Witneſſes are requiſite for 
the Knowledge of the Truth, that you may make 2 
right Judgment whether they ſwear right or no, 
I will give you but one ſmall Inſtance more; I myſt 
tell you Suſannah had been but in a bad Condition, 
if one Witneſs and circumſtantial Evidence would 
have made her guilty. 

A Gentleman here ſays, 'tis Apocrypha: But 
that which weighs with me is, that there may be In- 
conveniences on one ſide, and there are no Incon- 
veniences on the other. I know not what may be 
the Conſequence of this Precedent, nor where it 
may bring you: I know the Confequence if Sir 
Fohn Fenwick be not executed upon a Bill of Attain- 
der: for no Body will believe there is a Neceſſity 
for this extraordinary Remedy to be applied 
for an Offence, a Year and half after he hath 
been Indicted and Arraigned for it, and they might 
have proceeded to his Tryal. And I know not 
whether 'tis his Fault that they did not; for 
it was not in his Power to prevent it: And if you, 
upon every Occaſion, come to ſupply the Defects 
of them that are remiſs in the Governmeat, it will 
make them more ſo. 

As to the Matter of Precedents, Why ; It may 
fall out, that by this Precedent an innocent Man 
may be puniſhed, and then we that make this 
Precedent are guilty of his Blood; and if he ſuffer 
never ſo remotely, it will be required of us, if 
they proceed from this Precedent. Now, if 
Sir John Fenwick be not Executed, unleſs in a legal 
Way, What is the Conſequence of That? Is it 
that Sir John Fenwick ſhall go unpuniſhed ? Though 
they are deprived of one Evidence that would 
make it Treaſon, he may be puniſhed for a Miſ- 
demeanour and impriſoned for his Life; and I had 
much rather he did languiſh in that Condition, 
and I am ſure it is much ſafer for you, for 10 
Inconyeniency can ariſe that Way; and | take 
it, That when thoſe that are our Guides dil- 

ute which is the Way, we are to take that which 
is ſafeſt.  - 

The Learned have diſputed, Whether this Mat- 
ter, as now it is charged upon Sir John Fenwick, be 
Treaſon? I will not take upon me to determine 
it, they differ about it; and when they can't 5 
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termine it, will you by a Queſtion determine it 


Intely ? 
9 — A Whole, there hath been ſo much ſaid 


by the Council for the Priſoner, and ſo little ſaid 


by the Council againſt him, and ſo few Arguments 
urged againſt him, that I muſt til] rerain the 
Opinion | had, That there is not Evidence enough 
for you to proceed upon this Bill of Attain- 
tr. Boſcawen. Sir, I deſire to give my Reaſons 
for my Opinion in this Matter. I haye no per- 
ſonal Diſguſt againſt Sir John Fenwick; the great 
Argument for Sir John Fenwick againſt this Bill 
is, That this is an extraordinary Proceeding, and 
therefore ſhould be againſt an extraordinary Per- 
ſon ; and in the next Place, that it is againſt the 
Rules of Law. The Rule of the Law is, That 
there muſt be two living Witneſſes: As to that 
Matter, Gentlemen generally agree, That 'tis 
within the Law of Parliament to attaint People 
by Bill of Attainder; but they ſay they have been 


often miſapplied, which I do eaſily believe, becauſe 


ſome have been Attainted and have not been 
heard; and ſome have been in tumultuous Times; 
but this Gentleman hath had a fair Tryal, and a 
Debate in this Houſe; but I would fain know, 
though they confeſs Bills of Attaiuder may be, 
how it can poſſibly be, if the Lawyers at the Bar 
ſay true, That it muſt be upon Oath, and you 
give no Oath ? ; | 

To ſay it may begin in the Houſe of Lords; 
under Favour, I take it, That a Bill againſt a Com- 
moner can't begin in the Houſe of Lords. And 
if you can't have Witneſſes upon Oath, you muſt 
have as much Evidence as the Nature of the Thing 
will afford; that is, you muſt have Witneſſes to 
convince your Conſciences in the Thing ; for if all 
this great Aſſembly are ſatisfied in their Con- 
ſciences, that he is guilty of inviting an Army of 
French to come into England, I am aſtoniſhed to 
think that you ſhould not paſs this Bill againſt 


him: I think, as to this Witneſs Porter, they have 


not endeavoured to blemiſh him, but their Ar- 
gument ſeems to run more upon Goodmar's not 
being preſent. I would know if there are two 
Witneſſes, and I do not believe them in my Con- 
ſcience, Whether I can paſs this Bill? But I ap- 
peal in this Caſe, res ipſa loquitur. The Thing is 
ſo plain, How many have been attainted and ſuf- 
fered for the ſame Crime, that have acknowledg- 
ed Sir John Fenwick to have been preſent. There 
were ſeveral Members of the Houſe ſent to exa- 
mine Sir John Freind and Sir William Parkyns, in 
Newgate ;, and they were ſent with this Intention, 
That the Houſe would interceed with the King 
for a Pardon for them, if they diſcovered the Full 
of the Plot; (it was not the Death of Sir William 
Parkyns and Sir Fohn Freind that was aimed at, but 
the Preſervation of the Publick) and when they 
wereexamined, they did acknowledge, that they 
were privy to the Calling in of the French, and 
that Sir William Parkyns was to have a Troop of 
Horſe; there was to be 2000 Horſe; but he 
would not redeem his own Life with the Blood of 
others. Now 1 do take it, that there is Evidence 
againſt Sir John Fenwick ſufficient, in a Parliamen- 
tary Way, to attaint him. 

The Gentleman ſays, the Conſequence of throw- 
ing out this Bill, would be nothing, and that 
Sir John Fenwick is a little Man; I agree he is, but 
tis the Conſequence of bringing in a French Army 
that is to be conſidered: Would you pave the Way 
for * come over, and make their Entrance 
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eaſie? I hope the People of England are concerned 
in the Caſe, as well as their Wives and Children: 
If you let him go, what will be ſaid? I have not 
heard one ſay, That he believes he is not guilty z 
there is none but think him guilty, and yet will 
you let him eſcape? What Encouragement will 
this be to your Enemies? He hath not denied the 
Matter himſelf, Nay, he hath not brought one 
Gentleman to vindicate him, That he is a Man of 
a Behaviour, not to be believed to be guilty of 
ſuch a Thing, which was done in other Tryals. 

I defire you would conſider what the French 
King ſaid of his Brother King James; how could 
he think to bring in Popery with a Proteſtant Ar- 
my ? I am ſure the Bringing in of a French Army 
muſt be for the Deſtruction of the People of En- 
gland, and the Proteſtant Religion, and will bring 
your People to go in wooden Shoes: Tis the Ex- 
ample of this Thing you are to conſider. It was 
ſaid at the Deſtruction of Carthage, That the Com- 
monwealth was always to be minded: I think you 
ought always to be mindful for the Preſervation 
of England; and I believe he is guilty, and I am 
therefore for the Bill. 

Lord Dighy I ſhall trouble you but with a Word 
or two: I ſuppoſe as long as we act by the know 
Rules of Juſtice, and the Laws of our Land, we 
ſhall not need to fear any Cenſure in our own 
Kingdom, or any where elſe; but 'tis a very un- 
certain Thing for Gentlemen to be Judges in the 
Caſe of Life and Death, without any Rule to walk 
by; a great many will not allow us any Rule at 
all : I always took our Rule to be the Law of the 
Land, and that even our ſelves are bound by the 
Laws our Anceſtors have made, till we think fit 
to repeal them; and I am confirmed in this Caſe 
by one particular Argument from the Bill of Trea- 
ſon that paſſed laſt Seſſions; in which there is a 
Clauſe, That it ſhould not extend to future Par- 
liaments. The only Argument for exerciſing 
of this Power, is the extraordinary Caſe of this 
Gentleman. When a Gentleman ſpeaks of the 
Power of Parliament, I take it to be the juſt Power 
of Parliament; I think a Man may ſay a Parlia- 
ment can't do what they can't juſtly do. But all 


Gentlemen allow, that this Power ought not to 


be exerciſed but in an extraordinary Caſe, where- 
in the Government is nearly concerned: I believe 
very few but think, that if it had not been for the 
Vindication of ſome particular Gentlemen, we 
never had had this Matter before us; and then I 
will leave it to Gentlemen to conſider, if the Go- 
vernment can be in ſo much Danger if Sir John 
Fenwick does eſcape. 

Mr. Brotherton. Mr. Speaker, I perceive the Queſ- 
tion whether this Bill ſhall be Committed, ariſes 
very much upon a Suppoſition that ſeems to be 
granted, That there is no other Law to try this 
Perſon by; and it hath been hinted, That before 
the Statute of Ed. 6. one Witneſs was ſufficient : 
Now, if I ſhew you that here is a Law in being, 
and hath continued for ſeveral hundred Years, 
whereby a Man may be tryed, and that by one 
Witneſs, I think it is ſomething that hath not 
been ſpoke to yet. & 

Sir, I ground my Reaſon and Opinion upon the 
Authority of the Law, and upon the Hiſtorians of 
all Times, who agree in the Thing, and come down 
to my Lord Ce, which is Printed by Authority; 
and he is expreſs, That where there is but one Wit- 
neſs, he treats of what Witneſſes are neceſſary, 
and he tells you two Witneſſes were required by 
the common Law for Treaſon, if the Perſon was 
e _ tryed 


| 
| 
| 
| 


tryed by a jury; but ſays he, if there be but one 
Witneſs in Caſe of Treaſon, he ſhail be rrye1 be- 
fore the Conftable and Marſhal. And 1a treating 
of the Statute of F. 8. which does appoint how 
Treaſon beyond Sea ſhall be tryed ; ſays he, that 
is only where there are only two Witneſſes; but if 


there is bur one Witneſs, he ſhall be tryed before 


the Conſtable and Marſhal ; becauſe, ſays he, the 
Statute of Her. 8. does not take away that Tryal 
hefore the Conſtable and Marſhal; and for that, Sir, 
there are ſeveral Precedents in this Caſe, of Perſons 
that have been attainted by a Court Marſhal : And 
if the Accuſer was vanquiſhed, he was to ſuffer the 
fame Judgment the Defendant was, if he was found 
guilty. lam upon a Gentleman's Life, and never 
was ſo before, and deſire to be never fo again; 
there have been ſeveral Precedents I fay in this 
Caſe, and my Lord Coke is expreſs in the Point; 
and 1 defire any Gentleman to ſhew me any Law 
that hath repealed this. 

In Caſe of Murther ; ſuppoſe a Man be wonnded 
upon the Land, and die upon the Sea, and I could 


- ſhew ſeveral Caſes where the common Law can't try 


a Man by Jury, but he ſhall be tryed by the Cuſtom 
of Merchants before the Statute of Ed. 6. If a 


| Man was wounded in one Countrey, and died in 


another, he could not be tryed. That which I 
aim ar, is to ſhew you, that though the common 


Law ſhould fail, yet they need not come with a 


Bill ia this Caſe: If two Engliſh Men beyond Sea 
fight, and one kill the other, it can't be try<d by 
the common Law; How then ſhall it be rryed ? 
It muſt be tryed by the Court Marſhal. It was 
Sir Johm Ameſiey's Caſe in Rich. 24's Time; and 
Wells's Cafe, and Lord Herbert's Caſe, in H. 6. 
Time, who (there being but one Witueſs) was Ac- 
cuſed before the Conſtable and Marſhal. 


Memorandum. [ Mr. Brotherton was here inter- 
rupted by the grear Noiſe the Houſe made upon the 
Novelty of the Argument, and did not go on further 
with it ] 


Mr. Paget. Sir, I attended to the Debate of this 
Day, and have not hitherto troubled you my ſelf, 
becauſe I did expect to be better informed by this 
Debate. | 

I think the Subſtance of the Debate of this Day, 
hath been not ſo much to ſhew us by what Rule we 
are to go, as to ſhew us that we have no Rule to go 
by but our Judgments. Sir, I never had the Ho- 
nour to fit in Parliament before this Time, and 


therefore can't quote Precedents of what hath been 


done in former Parliaments; others have taken a 
great deal of Pains to ſhew you, that it is 1a the 
Diſcretion of Gentlemen, and they are only to he 


ſatisfied in their Conſciences; I am not fond to 


hear my ſelf ſpeak, and therefore J hope I ſhall be 
favourably heard at this Time, and ] do think 1 
have the more Reaſon to ſpeak at this Time, from 
ſomething that fell from a very honourable Gentle- 
man at the Bar: If I do miſrepeat him, I hope he 
will excuſe me, for I do not do it with an il] De- 
ſign; but I think his Words were to this Effect, 
That he did not know, but if it was known in the 
Country that Gentlemen did give their Judgment 
againſt paſſing of this Bill, it might hinder their 
Election in future Parliaments, Sir, ſince there 
ſeems to be ſo great ſtreſs upon our determination 
in this Matter, I hope I may at this Time ſhew 
you my Reaſons why I can't come up to agree in 
this Bill; and I ſhall ſubmit it to them, whether 
they will do me the Honour to chuſe me again. 
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1 muſt confeſs, I do think this is as nice a Caf 281 
can jtetend to give my Opinion in; and as it is fh 
| ſhall a the beſt Aſſurance of the Truth of this 
Matter, before I give my Opinion for the i 
this Bill. - us 

Sir, you have had before you one Evidence I 
will admit him to be as much as a ſingle Evidchce 
can be; as to the Paper of Gans Examination 
| have heard that, and other Natters too, u hich; 
I ſhall not repcat: But I do remen ber, that in the 
Debate of Veſterday, it was wo; inlified on to he E. 
vidence: and it not fo, IH only take the Matter 
as depending before you upon one Evidence only 

Sir, it is true, I believe this Houſe, as 10 itz 
Legiſlative Proceeding, is not tied by the Methods 
of interior Courts: But ] hope ] ſhall be excuſce 
if in the Methods of Proſecution and Conviction 
of Offenders, after they have been preſcribed by the 
Wiſdom of the Parliament, 1 hope I ſhall be cx. 
cuſed, if believe this Houſe can't take away any 
Perſon's Lite upon leſs Evidence than intericuy- 
Courts could do. 

And, Sir, I ſhall not enter into any very lon 
Vindication of my ſelf, and my Zeal and Wil 
lingneſs to ſerve the Goverument ; 1 never was 
imployed iu any other Government, and 1 think 
my Actions have beeu ſuch, that no Body 
can inſtance in any one Thing that hath locked 
otherwiſe; and when | have ſid this, 1 ſhall trou— 
ble you no further about that; But there hath 
been ſo much ſtreſs laid upon this Bill, that who- 
ſoever ſpeaks agaiuſt ic ſeems to [peak againſt the 
Government; becauſe it is ſaid, the paſſing of it 
is ſo neceſſary for the Support of the Goveriment, 
And I was the more yilling to offer you my Kea— 
ſons, becauſe, as the Nature of this Debate has 
been, I cant ſatisfy my ſelf where my Judgmeut 
and Opinion ſhall reſt : For it it be ſo, that you 
are not tied to have as much Evidence as inferior 
Courts, and, as they ſay, one Evidence is enough, 
and my Judgment is to be guided by Papers; then 
they, without any Evidence, may be enough to ſi- 
tisfie: And if you take up with leſs Evidence 
than inferiour Courts, I can't come to declare 
on little Evidence may take away a Man's 

ife. | 

As to the Priſoner I know him not; but I think 
this Bill is for all that he hath to loſe, and is for all 
the beſt Engliſhi- man can loſe upon the like Occaſion. 

Sir, I ſhaij be very tender in giving my Opini- 
on for the Bill, unleſs it was very clear to me that 
it was reaſonable. Truly I have heard very little 
of the whole plot, or of this Matter that hath been 
examined, or for which others have been executed; 
my Life has bcen generally in the Country, and 
I have not had the Curiaſity to buy the Try- 
als; and as this is the firſt Perſon that hath been 
called before me, to give my Judgment on, I hope 
I may be excuſed for taking this Liberty, upon 
ſuch Evidence as appears before us, to tell you, | 
can't give my Conſent to this Bill. 

Sir William Lowther. Sir, you have had a very 
long Debate in the Houſe, and long Diſcourſe from 
the Bar; and though the Council was directed 
that they ſhould not diſpute rhe Priviledgcs aud 
Authority of this Houſe, yet, as far as my Judgment 
carries me, their whole Diſcourſe was againſt it: 
And moſt of the Gentlemen that have ſpake againſt 
the Bill, it hath been becauſe it hath not been adequate 
to the Proceedings in Weſtminſter- Hall, becaule there 
hath been but ove Witneſs. Sir, if there had been 


two Witneſſes this Houſe had not been troubled 


with it: It is a Caſe of a very extraordinary Na- 
ture, 
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ture, and ſo required an extraordinary Proceed- 


ah hath been queſtioned by ſome Gentlemen, 


Whether one Witneſs be ſufficient in this Caſe, or 


no? Which 1 wonder at, ſince a great many have 
been Convicted upon his Evidence, and every one 


of them has Confeſſed, which ſhews it to be 


a notorious Truth. 

There is another Inference they draw from the 
proceedings here; becauſe a great many of thoſe 
precedents of Attainders have been reverſed, and 
thoſe with Notes of Ignominy. If they did con- 
ſider the Times they were made in, and the Times 
they were reverſed in, there might be a great deal 
of Cauſe for it: We fiad that it was contrary 
actions that reverſed them, and that makes it 
never the worſe. And truly, Sir, Ido not know 
but where Circumſtances are ſo notorious, but 
they are tantamount to a ſecond Witneſs, as 
| have heard in Weſtminfier-Hall, and in Caſes of 
Life too. If a Man be murthered, and two in a 
Room, and one comes out with a bloody Sword, 
the Law does preſume that Man murthered him, 
though there is no particular Evidence that he 
murthered him, bur only this Circumſtance ; 
and yet the Man's Life is concerned in that 
Caſe. So that upon the Whole, it appears to 
me that he is guilty, and, I think, nothing can be 
plaincr. | 

There is another Circumſtance, That he fled for 
it; and that is a Preſumption of a Man's guilt : 
For a Man loſes his Goods if he flies for Fe- 
lony. 

Mr: Harley. It would be very unreaſonable and 
impertinent to trouble you long after ſuch a De- 
bate ; I ſhall avoid Repitition of what hath been 
ſuggeſted to you, much better from other Perſons 
than would have been from me. 

I own *tis a Ciſe of great Concern, and 'tis 
my Misfortune that I ſhould ever fit upon a 
Thing of this Nature; but I will diſcharge my 
Conſcience always, and give what Arguments 
occur to me, why I am againſt this Bill. 

Gentlemen have been pleaſed in their Argu- 
ments to enter upon the Debate of your Power and 
Authority, and have made that a part of their Ar- 
gument; but I think, with ſubmiſſion, we need 
not diſpute that at all. It is admitted, that there 
have been Bills of Attainder paſſed formerly, and 
your Authority is not under Diſpute; for the Le- 
giſlative in all Nations have a Power lodged in 


them, for the Safety of the whole. 


But your proper Enquiry is, Whether this is 
ſuch a Caſe as you ought to exerciſe this extraor- 
dinary Power; omne regnum ſub graviore regno : 
Though you have this abſolute Authority, yet *tis 
to be executed by the Rules of Reaſon, and by the 
Rules (for ſuch there are) of Eternal Juſtice ; and 
| look upon this as one that is inviolable, That no 
Man can forfeit his Life, in ſuch a Caſe as this is, 
without two Witneſſes, I muſt adhere to that, 
becauſe I have heard nothiag in this Debate that 
can make me quit that Maxim: And 'tis ſuch an 
Antient Land-mark, that I will never draw a Curſe 
upon me, and my Poſterity, for removing of it. 
| beg leave that I ſpeak with this Earneſtneſs to 
Jou. 

Gentlemen have been pleaſed to make it part of 
their Arguments, The great Danger the Govern- 
ment is in, if this Bill does not ſucceed. I will 
not uſe many Words, but 1 think that Argument 
"= * to be taken in the Groſs, but to be ex- 
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amined, Whether this Argument, of the Hazard 
of the Government, is of equal Poize for you to 
break the Eternal Rules ef Juſtice. I won't quote 
the Caſe before, every Gentleman knows it, (thought 
there was two Witneſſes in that Caſe to put an 
innocent Perſon to Death) where it is urged, the 
Romans will come and take our State and Nation. 
But with how much Reaſon that was urged, every 
Body knows; and how far Government is now in 
Danger. Let us conſider, Is this Gentleman out 
of your Power? ls the Government in Danger of 
a Man that is your Priſoner ? Is he in open Rebel- 
lioa againſt you, if this Law does not paſs? If 
you have not your Hands in this Blood ? Is he not 


under the Power of the Law ? Did not he tell you 


ſo himſelf. 

Every Gentleman ought to have a Zeal for the 
Government, and I wiſh it was as viſible in every 
Thing clſe; but if that be ſo, give us leave alſo to 


ſpeak with Zeal for our Liberty, and Antient Con- 


ſtitution. The Argument is turned two Ways; 
on one Side you are told, That this probably may 


make him Confeſs ſomething ; and by others, he 


is to be made an Example of Puniſhment. This 
is the firſt beginning of a Bill of this Nature; but 
the ſame Reaſon that leads you to this, muſt lead 
you to all the reſt : The ſame Reaſon that is urged 
for this Bill to make him confeſs, will lead you to 
bring in a Bill to make him a good Evidence; this 
_ Body muſt allow to be the Conſequence 
of it. 

How does this Bill come before you? It comes 
before you upon a Villainous, Scandalous Aſper- 
ſioa of ſome great Men ; though I know them not 
all, yet I have a great Value for them, and I would 


make their Caſe my own: But if they were the 


neareſt Relation J had, I would be againſt this Bill 
upon their Account ; and let any one examine the 
Reaſon of it. 

Sir, I won't run into Precedents ; but only be- 


cauſe it hath been told you, That the Precedents 


were made in one Reign by one Faction, and then 
the Attainders were reverſed in another Reign 
by another Faction. There is one occurs to my 
Mind, which hath been touched at, and is at leaſt 
of Inſtruction to me: There was a Caſe in Ed. IIld's 
Time; there was the Depoſition of a King, a King 
barbarouſly murthered, and his Son upon the 
Throne; and there was the Notoriety of the Fact, 
for which a great Man was Attainted in his Son's 
Reign, and no different Title; and four Vears after 
a Bill was brought in againſt the Earl of March: 
And one of the Articles againſt him was, That he 
had procured that Attainder of that Noble Lord, 
under Pretence of ſome Letter, or Paper, that was 
ſigned by him; which, if it was fo, ſays the Re- 
cord, was no Evidence. 

I lay this before Gentlemen, to ſhew them 
how Things have turned, and Precedents that 
have been made very unanimouſly ; but in bad 
Times have been turned to ſhed the beſt Blood 
in England. It grieves me to my Soul to hear of 
Mr. Corniſh, whoſe Attainder you have reverſed, 
to hear that quoted as a Precedent in this Hovſe : 
'Tis not whether two Witneſſes be the Rule of 
Weſtminſter» Hall, tis the Rule of right Reaſon 3 
and 'tis a Maxim in your Law, Make what Law 
you will againſt the Law of God, tis void: And 
this is the Law of God, and right Reaſon. 

You muſt provide for the Government, and 
when you can't do it by Courſe of Law, then Ar- 
mics muſt doit, when the Courts are ſhut; I hope 
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Gentlemen will not put a hard Conſtrudion upon 
what | have ſaid, 1 have done it to diſcharge a 
good Conſcience. i | 

Mr. Chancellor of Exchequer. Sir, I ara for the 
Commitment of this Bill, becauſe in my Conſci. 
ence I think Sir John Fenwick is guilty; and be- 
cauſe I think the Power of Parliaments may in- 
terpoſe in this Matter: And if they have ſuch a 
Power, I think they may juſtly exerciſe it in this 
Caſe. 
Gentlemen ſay, they will not diſpute the Pow- 
er of Parliament; and yet in their Arguments they 
tells us, we are not to proceed otherwiſe than ac- 
cording to the Forms of inferior Courts. And if 
the Parliament is not to proceed without two 
Witneſſes in the Caſe of Treaſoa, give me leave 
to ſay, there is no room left for a Bill of A:tain- 
der, unleſs you will take the Buſineſs of iaterior 
Courts upon your ſelves : And | am confident ſe- 
veral Gentlemen, if there were two Witneſſes, 
would uſe it as an Argument, What have you to do 
with it, refer it to the ordinary Courts of Juſtice ; 
And I am ſure that would be very reaſonable. But 
I do think that Parliameats have this Power, and 
they have always uſed it; and I believe 'tis for 
the Advantage of your Conſtitution. The inferior 
Courts are to go by the Letter of the Law, and 
whoeyer can avoid that, is to eſcape Puniſhment 
there; but the Legiſlative is not to be dallied with: 
And if the Offence be of that Nature that inferior 
Courts can't reach it, they can go beyond all Forms 
to preſerve theGovernment. This they have done, 
and upon that Principle you fit here, Was it by 
the Forms of common Juſtice bclow, that you de- 
clared the Throne to be vacant, and King William 
to be Lawful King ? Is it upon the ordinary Rules 
of Weſtminſter- Hall that his Title does depend ? No, 
it depends upon this Maxim, That the Parliament 
of England are intruſted for the Whole, and may 
Conſtitute a Government for the Preſervation of 
the Whole. And upon the ſame right Principle 
that 1 gave my Vote to declare him Rightful and 
- Lawful King, by the ſame Principle | declare his 
Enemies to be Traytors. 

You are told here, *tis according to the Law 
of God and Nature, that there muſt be two Wit- 

neſſes in Caſes of Treaſon: 1 do not pretend 


much skill in other Parts of the World, I think. 


tis our particular Happineſs to have this Way 
of Tryal; I think in any other Part of the World, 
if he had dealt thus with the Government, he 
would have had another manner of Procecding 
againſt him, thin to be Condemned by King, 
Lords, and Commons: But that is your Con- 
ſtitution, but it does not hold in other Parts of the 
World. | 

Some Gentlemen lay the Streſs of their Argu— 
ment upon the ill Conſequence it may have in ano- 
ther Reign; I would avoid ill Conſequences in ano- 
ther Reign as much as I could, but our immedi- 
ate Care is the preſerving of the preſent Conſtitu- 
tion. | 

But if Gentlemen are apprehenſive, that by ſuch 
an Example, if King James ſhould return, others 
may be puniſhed ; if we may judge what he would 
do, by what he hath done, he would go another 
way to work: If he came to London he would proceed 
as his Party did at Dublin, and attaint all the Pro- 
teſtants in one common Bill; that is the Precedent 
he hath ſer, and ke will follow. And therefore 
in order to prevent that, and in order to puniſh 
dur Ene mies, and to preſerve our Conſtitution and 
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Prerogative of Parliament in all Points; and be- 
cauſe l am convinced in my Conſcience he is guil. 
ty, I ſhall give my Concurrence for Commitment 
of this Bill. 

Coll. Granvil. Sir, I would not preſume to troy. 
ble you at this time of Night, was the Debate 
upon a leſs Subject than it is; but ſince you are 20. 
ing to pronouace Judgment in a Caſe of Lite ang 
Death, and that this Houſe is above any Rules 
and we have no Precedent for it, but eyery Dow. 
tleman is to find out private Rules to walk by; the 
Rule that I ſhall take to is, That I would deal with 
Sir John Fenwick as | would have Mankind to deal 
with me, If 1 was in Sir John Fenwick's Place, and 
were Indicted of High-Treaſon, and were not al- 
lowed any Tryal,nor the Benefit of making my De. 
fence, according to the known Laws of the Land; | 
ſhould think my Blood unjuſtly ſpilt, let me be ne- 
ver ſo guilty. 

The Laws are what are ſet up for the Defence of 
every Man; and when once we break through them 
whatever our End may be at that Time, and tho” 
it may in ſome manner ſeem to juſtifie us, be- 
cauſe *tis to come at an ill Man; yet pray conſi. 
der, the beſt of Men may be come at as eaſily as 
the worſt of Men: And what makes me cautious 
is, That my Hands are guiltleſs of Blood yet 
and I will take care how 1 begin to dip them in 
it. And that which will make me cautious in 
any Caſe of this Nature is, when I read in the Sto- 
ry of the late Time, That when once a Set of peo- 
ple had begun to dip their Hands in the Blood 
of my Lord Strafford, nothing would quiet them 
till they had ſtained their Hands with Royal Blood. 
The Lords are the common Defence between the 
King and the People; but the King is fafeſt when 
the Laws are molt ſtrictly obſerved. 

I ſhall nct pretend to ralk of your Power, which 
hath no other Bounds but your Juſtice and Diſ- 
cretion z and what you think ſo, will, I hope, 
meet with Approbation abroad. And in this 
Caſe I ſhall always be againſt what is called a Try- 
al to Day: But I do not think it any; for I do 
think we are an unfit Court to determine this 
Matter. We ſit in ſo many Capacities, 'tis hard 
to diſtinguiſh in what Capacity we are here: Some 
are accuſed, *tis hard to be accuſed, and to be a 
Judge at the ſame Time. Iam ſure I am as much 
concerned as if I was accuſed my ſelf ; and 'tis 
for my Innocence and Honour that I think my 
ſelf bound to ſpeak againſt this Bill. For as no 
Reſentment ſhall make me do any Thing that is 
urjuſt, fo I fear nothing that he can ſay: And 
I will never go about to ſtop his Evidence, 
by cramming a Bill of Attainder down his 
Throat. 

Beſides, 'tis an unfit Thing for any Gentleman 
who is obliged to be of Council for the King; 
"tis hard for him to be ſo, and ſit here as a Judge: 
I thiak alſo to proceed in this Manner, is a diſ- 
reſpectful Thing to the King himſelf; for in this 
Caſe you tura the Throne of Mercy into the Seat 
of Judgment. The King, who ſhould have all 
the Ways to ingratiate himſelf with his Subjects, 
you make him, by this Proceeding, to pronounce 
the Sentence himſelf upon the Life of a Subject; 
and 'tis hard to offer a Bill to the King in ſuch 
a Manner, by which you oblige him either to re- 
ject it, (which was always look'd upon as an 
Hardſhip) or to paſs Sentence upon this Gentle- 
man, which perhaps his Gracious Temper and his 
Mercy make him averſe to. 


Sir, 
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Sir, 'tis too late to give you other Arguments, 
vou have heard a great many better than I can 
— But 1 think this Bill is unjuſt in it ſelf, 
and dangerous in its Conſcquence, and therefore 
1 hope you will not commit it. ; 

Sir Herbert Crofts. Sir, I did not think to trou- 
ble you in this Debate, but only for the Argu- 
ments that have been uſed by ſome that ſpake 
lately, who ſeem to lay a great Load upon Men, 
according as they give their Vote in this Matter; 


vecauſe tis in relation to the Blood of a Man. 1 


have conſidered the Point, I hope, with as much 
Caution as any Man within theſe Walls, and hope 
to at with as ſtrict a Conſcience as any Man 
whatſoever ; and ſhall be glad to be infoed from 
thoſe Gentlemen, that have laid the Streſs ſo hard 
upon Religion, how they can ſhew me, that I do 
not as ſtrictly, as to all Points of Religion, give 
my Vote for paſſing of this Bill, as they would ex- 
cuſe themſelves from it. 1 muſt agree with thoſe 
Gentlemen, That you are no ways bound, or li- 
mited, to the Rules of Weſtminſter-Hall; and 
therefore what was ſaid upon that, I did not think 
worth taking notice of: But when we are told, 
we are bound up hy the Laws of Nature and Re- 
ligion, and the a of God in this Matter, this 
touches me ſo nearly, that I muſt deſire thoſe 
Gentlemen to ſhew ine in Scripture the Law that 
they quote. | 3 

If it be the Law of Nature, and the Law of 
God, that every Man that dies muſt be convict- 
ed by two Witneſſes, as an honourable Perſon 
obſerved, I wonder it is not obſerved by all Chri- 
ſtian Nations and Governments, That they are not 
all governed by this Law; if there be any Direction 
from the Law of God, that no Man is to die for 
Treaſon without two Witneſies, but he may ſuf- 
fer for Murther and Felony with one Witneſs. 
Now, I ſay, I muſt deſire the Gentleman that aſ- 
ſerts it, That he would be pleaſed to ſhew me it 
in Scripture, and I will be entirely of his Opini- 
on: But till 1 hear that very platnly proved, 
tis not within my Reading nor Remembrance; 
and therefore I deſire it may have no Weight. 
And now 1 am up, I ſhall give you my Rea- 
ſons why I ſhall give my Vote for this 
Bill. | 

The Reaſon that governs me, is the Preſerva- 
tion of theGovernment, and the Common-wealth 
under which I live; and which I think I am in 
the Station wherein | ſtand bound to preſerve, by 
all the Rules of Juſtice imaginable. Now if your 
Law hath bounded inferior Courts, but have not 
bounded you in this Matter, though you have ſaid 
inferior Courts ſhall not determine and give Judg- 
ment in ſuch a Caſe; yet, | think, you are not 
bound up ſo here: But if the Matter be proved to 
my Satisfaction, I may give my Judgment accord- 
ing to the Evidence that comes before me, with- 
out that Reſtriction. EARL 

But, Sir; this ought not to be done, tis ſaid but 
upon extraordinary Occaſions You Were told, 
ſome time ſince, of the Caſe of the Duke of Mon- 
mouth; but it was ſaid,that he was attainted becauſe 
he was in Arms, and could not be come at other- 
Wiſe: But I think this is a parallel Caſe to that, 
if not much ſtronger ; for here is a Perſon that 
hath been accuſed, and fully proved to have been 
in Rebellion, and in Treaſonable Practices with 
your Enemies, to bring an Invaſion upon you, 
and to ſubvert your Government; and though he 
hath not been proved to have been in that ſingle 
Act of the Aſſaſſination, yet there is ſuch a Cor- 
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reſpondency between one and the othet; that Id 
look upon him as equally guilty of both. There- 
fore this having been fo fully proved, and the Per- 
ſon that ſtands accuſed being out of the reach of 
the common Courſe of the Law; What Remedy 
have you, but to fly to your Legiſlative Power, 
to attaint him upon the Grounds and Allegati- 
ons of your Bill, that one Witneſs is withdrawn? 
And lam very well ſatisfied, and I think we may 
preſume 'tis by his own, or his Friends Incourage- 
ment and Procurement. And I do take this to 
he as reaſonable a Ground for your Bill; as any 
Thing in the other Caſe : And I know not what 
is an extraordinaty Caſe, if this be not one. Is it 
not an extraordinary Caſe, for a Plot to be laid for 
the total Subverſion of this Conſtitution, and our 
Religion for ever, and we can't come at it to 
puniſh it another Way? But it hath been ſaid; 
the Safety of the Government does not depend up- 
on him: If we acquit him, we are to acquit eve- 
ry one alike: I hope the Government does not de- 
pend upon him alone ; butif you clear him, thereis 
the ſame Right to clear any Criminal whatſoever. 
Sir, fince I am brought up upon giving my Judg- 
ment in this Matter, (though I come as unwilling- 
ly as any Body to it) I muſt go according to 
my Conſcience ; and till I can ſee ſomewhat 
of the Law of God, that has been hinted 
at, made out, I muſt go according to the Law 
of my Reaſon; and that is, that I muſt be for 
the Bill. jE * 

Lord Norryt. I will not pretend to tell you 
what the Authority of this Houſe is, tis what 
they pleaſe to make it: But 1 am ſure they will 
ground it upon good Reaſon ; but I think the Rea- 
ſon chiefly given for the Commitment of this 
Bill, leaves you a Latitude to do what you pleaſe, 
and give no Reaſon at all; for it is only to ſay, 
I am convinced in my Conſcience this Man is 
guilty; no Matter upon what Proof, no Matter 
whether any Proof or not, you may believe ir 
from his Life and Converfation, and the Compa- 
ny he keeps, or from his Intereſt ; and that may 
be Argument enough to find a Man guilty. Bur 
till I know a Reaſon better grounded than 
this, I cannot be for the Commitment of this 
Bill. 

Sir Chriſtopher Muſgrave. J am ſure at this 
Time of Night Iam unfit to ſpeak in ſo great 
a Matter; I muſt confeſs I ſhould not have trou- 
bled you, if it had not been in the Caſe of Blood. 

You have had a gfeat Debate before you of the 
Power of Parliaments, and that. hath been ſuffi- 
ciently argued : and I have not Learning enough 
to give you any Precedents that have nor been al- 
ready quoted : But every Body does agree in this, 
That what Power you have of this kind, is not 
to be exerciſed but upon extraofdinary Occaſions: 
Now I would be glad to know, What this extra- 
ordinary Occaſion is ? 

Every Body allows, That Treaſon is the great- 
eſt Crime a Man can be guilty of; and the Charge 
of this Gentleman is High-Treaſon : But there- 
fore in this Cafe, muſt you exerciſe this Authori- 
ty ? Pray wherein does this Caſe differ from any 
other Caſe of High-Treaſon, that any other Per- 
ſon will be practiſing againſt the Government? 
All the Difference I can make of ir, conſiſts in 
two Points; the One is, that he hath prevarica- 
ted with the Government and the other, That 
Gentlemen fay he hath been a Means of Procraſti- 
nating his Tryal, in which Time an Evidence 
hath made his Eſcape. I will allow you, that 'tis 

es a very 
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a very great Crime for any one to aſperſe ſo 


great Men as he hath done; but I would be 
lad to know, whether there being ſuch an Ingre- 


dient, it be ſufficient to attaint him upon High- 


Treaſon upon that Account. 

Then as to that of a Witneſs being gone, Gen- 
tlemen have ſaid, They are apt to believe, and 
there is great Preſumption that he hath been the 
Occaſion of this Witneſs being gone. Is that an 
Iagredient ſufficient, though at preſent it hath 
not been proved to you? But if it had been pro- 
ved, I ſhould not however think that is Treaſon 3 

then if this be the only difference between this 
Gentleman, and any other Perſon that ſhall be 

ractiſing to ſubvert the Government, I would 
know, if there be but one Witneſs againſt any 
Man, for Conſpiring againſt the King, if they 
may not have recourſe to this Precedent, to pro- 
ceed againſt him by Bill of Attainder ? For the 
Argument is, Whoſoever is endeavouring to ſub- 
vert the Government, provided there be but 
one Witneſs, you are obliged, by virtue of your 
Legiſlative Power, to bring a Bill of Attainder 
againſt him. And what then? Of what Uie is 
the great Care and Wiſdom of your Anceſtors, 
and your ſelves, that where a Crime is ſo great, 
and the Puniſhmeat ſo great, there ſhould be two 
Witneſſes 

1 was mightily ſurprized to hear Gentlemen 
tell you, That two Witneſſes is a Form in your 
Law, and a Form in inferior Courts: I never 
could believe that was a Form; for according 
to your Law, no Man ſhall be declared guilty 
of Treaſon, unleſs there be two Witneſſes a- 
gainſt him; ſo that it gives in a manner, a De- 
termination to the Crime; that I take to be the 


Caſe. 


A Gentleman told you, That he was fully fatis- 


fied by the Proof, that this Gentleman is guilty : 
But how can a Man ſatisfie his own Conſcience, to 
condemn any Man by a Law that is ſubſequent to 
the Fact? For that is the Caſe; and pray ſee the 
danger of Precedents: It now will appear upon 
your Journals that you have cauſed to be read, a 
Depoſition of a Perſon that was abſent, taken be- 
fore a Juſtice of Peace, when the Perſon accuſed, 
had no opportunity to interrogate him; and 
likewiſe that you have heard a Witneſs as to what 
2 Man ſwore in the Tryal of another Man: All 
this will appear upon your Books. 

And truly, I would be glad to know if another 
Age may not be apt to think that you took theſe 
to make good the Defe& of another Witneſs ; 
and then I muſt appeal to you, if you have not ad- 
mitted of a Teſtimony, Which according to no 
Law is admitted. 

They ſay you are not tied to the Rules of Meſt- 
minſter-Hall, nor their Forms: Is there any Law 
in Being, that ſays a Judge may hear a Witneſs 
as to What was ſworn upon the Tryal of another 
Perſon, to condemn him that was not Party to 
that Tryal- If there be no ſuch Law, then the 
Rule is founded upon Juſtice and common Right, 
that nothing ſhall be brought againit a Man 
when a Man was not a Party when the Oath 
was made, and he had no Opportunity to examine 
him. 

thought it my Duty to tell you, That when 

you have made this Precedent, if any Perſon ſhall 

be accuſed of Treaſon but by one Witneſs, there 

= be the ſame Reaſon to proceed thus againſt 
. | | 
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Then (being alittle before Eleven a Clock at Night) 
the Queſtion was put, Whether the Bill ſhould |, 
Committed ? And the Houſe divided. 


Ayes 182. Noes 128. 


So it paſſed in the Affirmative, and the Bill was Com. 


mitted to a Commuttee of the whole Houſe. 
Veneris 20 die Novembris 1696. 


The Houſe reſolved into a Committee of the 
Houſe upon the ſaid Bill, and — 
ing offered as an Amendment to the ſaid Bill, to 
Import Sir John Fenwick's being Guilty, at laſt 
the Words that were agreed on, were theſe (Of 
which Treaſon the ſaid Sir John Fenwick is 
Guilty :) 1c was alſo propoſed to the Conſideration 
of the ſaid Committee, Whether the Lords Spiri- 
tual ſhould ſtand in the enacting Part? But up. 
on looking into the ſeveral Acls of Attainde- 
it appeared they were unconcerned in all thoſe 

Actsof Attainder, in the Enatting Part, and /o 
the Committee was ſatisfied in that Point; and 
they were left to ſtand in the Bill by general Cu- 
ſent ;, and the Bill was ordered to be reported to 
the Houſe ;, and afterwards upon the Report, the 
Houſe agreeed with the Committee in the afore. 
ſaid Amendment of the Words, Importing Sir John 
Fenwick's being Guilty, | 


Mercurii 25 die Novembris 1696. 


The ſaid Bill againſt Sir John Fenwick was read 
the third Time. . | 


Mr. Methwin. Mr. Sptaker, I have not troubled 
you in any of this long Debate, and do it un- 
willingly now; but I do think it every Man's Du- 
ty, in a Caſe of this great Importance, freely 
to own his Opinion, and give his Reaſons for 
It. 

The greateſt part of the Debate hath run upon 
two Things; the Inconveniency of Bills of At- 
tainder, and the having them too frequent. That 
it is neceſſary to have them ſometimes, that any 
Perſon might not think they are not out of reach, 
if they could evade the Laws that were made to 
protect the People. 

I think, in general, That this Bill, as every 
other, ought to have its Fate upon the particu- 
lar Circumſtances before you ; and whoever gives 
his Affirmative to this Bill, ought to be convin- 
ced, That Sir John Fenwick is guilty of High- 
Treaſon ; and alſo, that there are extraordinary 
Reaſons why the Nation does proſecute him in 
ſo extraordinary Manner ; and I do think one of 
theſe is not ſafficient alone. 

If between the Indictment and Arraignment, 
or Tryal, Goodman ſhould have died, and there 
had been no other Reaſon for Attainting Sir 7% 
Fenwick,, only the defect of his Evidence, I ſhould 
not have thought it a ſuſſicient Reaſon, though 
we ſhould have had an Opportunity of being in- 
formed of his particular Evidence, and believed 
him guilty ;z and if Sir John Fenwick does not ap- 
pear guilty, I do not think any Reaſon of State, 
though he hath prevaricated, and behaved himſelt 
to the diſatisfaction of every Body; therefore, | 
think, there muſt be both theſe. 
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vou have heard the Evidence, I ſhall not re- 
peat ir, but rather come to theſe Things that diſ- 
tip ih dig Jh Fermick's Caſe; only thus, you 
ee reccived the Evidence againſt Sir John 
Fenoick, 201 given him Liberty to make his De- 
fence, and have fully heard him; which I think 
hath alrered the Reaſon of a great many Prece- 
deuts cited from my Lord Coke, and other Au— 
ors. 
at which diſtinguiſhes this Caſe, is the great 
Daager the Nation was in from this Conſpiracy, 
and che Senſe the Nation hath had of it; and l 
find, by the general Opinion of all Perſoas, this 
Danger is not at an end. 

There ſeems likewiſe to be an Opinion as ge— 
neral, That Sir John Fenwick, could have contri- 
buted to your Safety by a Diſcovery. 

The next Circumſtance, that Sir John Fenwick, 
knowing of this, and the Expectation the Nation 
had from him, for that he could have contribu- 
ted to your Safety, hath made uſe of that to put 
off his Tryal 3 and at laſt, has made ſuch a Pa- 
per as does ſhew an Inclination to do you all the 
Prejudice he can, and tended to the creating of 
New Dangers; and by this means Sir Jn Fen- 
wick,, againſt whom there was two Witneſſes 


when he was Indicted, hath delayed his Tryal, 


ſo that now there is but one; and there is a 
violent Preſumption, That this Perſon is with- 
drawn by the Practice of Sir John Fenwick's 
Friends. | | 

There remains yet with me, as great a Conſi- 
deration as any of theſe ; the Publick Reſentment 
of the Nation for ſuch his Behaviour, is the only 
Means his Practice has left you; and it ſeems ne- 
ceſſary for your Safety, to come the next beſt 
Way to what he could have done. 

Againſt the Evidence that hath been given, 
there have been great doubts raiſed, not ſo much 
whether ir be ſuch Evidence as may incline us 
to believe him to be gailty : But whether it be 
ſuch as you ſhould hear in the Capacity you 
are in; and Whether after it is found ſuch as 
it is, That is not ſuch as would convict him up- 
on another Tryal. Whether you ought to cre- 
dit it, and that ſhould influence you to give 
your Vote for this Bill of Attainder; This is 
a Doubr that I find weighs generaily with them 
that differ from me in Opinion about this Bill; 
and therefore I deſire leave to ſpeak to that par- 
ticular. 

'Tis ſaid, That you are trying of Sir John 
Fenwick; That you are judges; and that you are 
both Judges and Jury; and that you are obliged 
to proceed according to the ſame Rule, though 
not the Methods of Weſt minſter- Hall ;, Secundum al- 
legata & pro bat a. 

But the State of the Matter, as it appears to 
me, is, That you are here in your Legiſlative Pow- 
er, making a new Law for the Attainting of Sir 
John Fenwick; and for exempting his particular 
Caſe, and trying of it; (if you will uſe that 

ord though improperly) in which Caſe the Me- 
thods differ from what the Law requires in other 
Caſes z for this is never to be a Law for any other 
afterwards. 

Methiaks this being the State of the Caſe, it 
quite puts us out of the Method of Tryals; and 
all the Laws that are for limiting Rules for 
Evidence at Tryals in Weſtminſter- Hall, and o- 
— Judicatures : For it muſt be agreed, the 
"me Rule of Evidence muſt be obſerved in o- 


ter Places, as well as Meſtminſter- Hall; 1 mean 
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in Impeachments, and it has always been fo 
taken. | | 

This Notion of two Witneſſes, has ſo much 
gained upon ſome Gentlemen, that we have had 
ſome Gentlemen ſay, Thar this is required by the 
Law of Nature; the Univerſal Law of Nature: 
Nay, by the Law of God. And I think, if it 
was ſo, there would be no doubt but it will ob- 
lige us. 

But therefore I go to the bottom of the Mat- 
ter: That any Man deſerves to be Puniſhed, is 
becauſe he is Criminal. That this or that Man 
deſerves it, is becauſe he is guilty of a Crime, 
let his Crime be made evident any Way what- 
ſoever; for whatſoever makes the Truth Evi- 
dent is, and is accounted in all Laws to be Evi- 
dence. 

Now as to the Rules for examining any Perſon, 
whether he isguilty or not, and the Evidence that 
is allowed in all Nations, no two Nations agree in 
the ſame Evidence for the Tryal of Criminals, 
nor in the Manner of giving the Evidence againſt 
them. 

Your Tryals differ from all other Nations ; 
not only that youu are tryed by a Jury, which 
is particular to von, but that the Witneſſes 
are to be produced Face to Face betore the Of- 
fender; and o have made Laws that there 
ſhall be two Witneſſes in Ciſes of High- Trea- 
ſon, and herein you are the Envy of all other 
Nations. 

Sir, the Evidence that is to be given againſt 
Criminals, differs in the ſame Nation where the 
Olfences differ; there is a difference between 
the Evidence that will Convict a Man of Felo- 
ny, and the Evidence that is to convict a Man 
of Treaſon ; and the Evidence to convict a Man 
of the ſame Crime, hath been different in the 
ſame Nation, according to the Reaſon of the 


Liw No douht, by the common Law of Eng- 


land, that Evideuce was ſufficient, which was 
ſuſficient to iacline the Jury to believe the Per- 
ſon guilty. This before the Statute of Edward 6. 
though that was made upon great Reaſon, and 
appcars to be for the Publick Good, by the ge- 
neral Approbation it hath received; but I don't 
think in your Proceedings here, you are bound 
by it. 

But, Sir, it is ſaid, Shall we that are the Su- 
pream Authority (as we are part of it) go up- 
on leſs Evidence to ſatis fie our ſelves of Sir John 
Ferwick's Guilt, than the other Courts; and 
ſha!] we reſort to this Extraordiaary Way in this 
Caſe? 

Truly, if it did ſhake the Manner of Tryals be- 
low, I ſhould be very unwilling to do it; but I do 
take it clearly that it cannot; but on the contra- 
ry, I think there is no ſtronger Argument for 
your reſorting to this extraordinary Way, like to 
that of the Caution which your Law hath provi- 
ded for the Innocency of all Perſons. For if we 
conſider all thoſe Laws that have been made, 
*tis plain it muſt be in the view of our Anceſtors, 
That Crimiaals might eſcape; and the Laws are 
made for your ordinary Tryals, and for thoſe 
Things that happen uſually; and your Govern- 
ment hath this Advantage, That they can keep to 
that which others cannot: For in a very Wiſe Go- 
vernment (as was obſerved by a Perſona that far 


in this Houſe the laſt time this was debated) . 


the Ways of puniſhing Crimes of this Nature, 
are extraordinary when Perſons are condemned : 


They are not only unheard, but they are con- 
demned 
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demned before they are accuſed; and that is 
thought neceſſary there which will not be indu- 
red here: And yet that Government hath conti- 
nued ſo long, and no Endeavours have been to 
alter it, though ſo many Noble Families have 
ſuffered by it, becauſe they are convinced as to 
their Conſtitution *tis neceſſary. 

The next Argument is from the Precedent we 
are about to make; and whatever the other Pre- 
cedents have been, what you do.now will be a Pre- 
cedent for you and your Poſterity; and whilſt that 
is uſed to make you cautious, and tends to' make 
you conſider well ; whether it is according to the 
Duty to your Country to paſs this Vote; (which 
no doubt is the only Queſtion before you) tis a 
good Argument. : 

Sir, if this Precedent ſhall appear to Poſterity 
to be a Precedent, concerning an Innocent Man, or 
2 Perſon whoſe Guilt was doubted of, or one 
whoſe Guilt did not appear, and this Bill ſhould 
be carried by a prevailing Party; I do agree it 
was a very ill Precedent : But if the Caſe be, that 


this Precedent will appear to Poſterity upon the 


Truth of the Thing, to be a Precedent made of 
a Man notoriouſly guilty ; of a Man that had de- 
ſerved this extraordinary Way of Proceeding, this 
extraordinary Reſentment of the Nation, and 
that nothing could have hindered this Man from 
the common Juſtice of the Nation ; but his ha- 
ving endeavoured to elude it in this Matter; and 
if it appears that you would not be put off ſo, but 
made an Example of this Man, I ſhall not be ſorry 
it ſhould appear to Poſterity; but I believe Poſte- 
rity will (as I think they ought) thank you for it. 

Sir, I do ſay for my own particular, while I am 
Innocent, 1 ſhould not think my Life in danger 
to be judged by 400 Engliſh Gentlemen, and the 
Peerage of England, with the Royal Aſſent; and 
when I reflect, I can't be of Opinion, That the 
Government could have procured a Parliament to 
have paſſed a Bill of Attainder againſt my Lord 
Ruſſel, or Mr. Corniſh, or Mr. Colledge : | don't 
think all the Power of the Government, could 
have prevailed with the Parliament to have 
done it; and here I ſee that a great many Gen- 


tlemen have oppoſed every Step of this Bil, for 


fear of making an ill Precedent ; yes thoſe Gen- 
tlemen do believe in their own private Conſci- 
ences, that he is guilty; and I can't think, that any 
Perſon can be in danger by ſuch a Bill, when Gen- 
tlemen oppoſe this Bill only upon the Prudential 
Part, though they ſtiil confeſs him to be guilty. 
All the Concluſion I make to my ſelf is, 
that I do believe, I am convinced in my Conſci- 
ence (which I think is ſufficient, when I a& in 
the Capacity I now do) that Sir John Fenwick 
is guilty : But there are Reaſons ſo extraordi- 
nary to ſupport this Bill of Attainder, that I 
do not ſee how any Perſon that is fo convinced, 
can refuſe to give his Affirmative to this Bill. 
Sir Godfrey Copley. Sir, I am very ſenſible a 
great deal hath been ſaid upon this Subject; but 
I think there is ſomething in Duty incumbent 
upon every Man, eſpecially upon me, who can't 
concur with the general Senſe of the Houſe, to 
give my Reaſons for my diſagreement; and l 
will make no uſe of Arguments but ſuch as 1 
can't Anſwer my ſelf: A great deal hath been 
ſaid upon this Debate, by Gentlemen Learned 
in the Law; and many of theſe, though they 
have ſaid they would not ſpeak as to the 
Power of Parliaments, yet tae greateſt part of 
their Arguments have touched upon your Method 


8 Will. 3 
of Proceedings; and to ſhew you how they inter. 
fere with the Rules of Weſtminſter- Hall, ſo great is 
the force of Cuſtom and Education ; bur I ac. 
knowledge ſome have brought us Arguments quite 
of another ſtrain. 

This is a Matter of fo extraordinary Impor— 
tance, that I think it 3 to conſider what 
Rules we have to go by; but I take the puniſh. 
ment of Offenders and Criminals to be the ne. 
ceſſary ſupport of all Governments whatſoerer 
without which no Government can continue; but 
all Societies of Men have ſuppoſed to themſelve, 
ſome Rules, whereby it may be known, whether 
Offenders are guilty or no. | 

It is the Cuſtom of our Nation to have two 
ſitive Witneſſes to prove Treaſon ; now it ma 
imagined, that I make uſe of this as an Ar. 
gument, that we are tied up to theſe Rules: No, 
| am not of that Opinion, that we are bound þy 
the Rules of any Society whatſoever. The par 
liament have a Power to abrogate all Laws that 
they have paſſed, if they think good, and ſo ce. 
tainly cannot be tyed up by any Rules now ig 
being. But, Sir, there are the eternal Rules cf 
Equity, and Juſtice, and right Reaſon, and Con. 
ſcience; and theſe I think are unalterable, and 
never to be ſwerv'd from; and therefore I ſha] 
take the Liberty to ſee how far agreeable ou 
Proceedings are to theſe Rules. 

Sir, I do look upon it, that tis no Rule agrees: 
ble to what J ſpeak of; that no Man ſhall be accy- 
ſed by he knows not whom; and that no Man ſhall 
be accuſed, but that the Evidence againſt him, and 
he ſhould be confronted and brought Face to Face, 

am one of thoſe that believe Sir John Fennick 
to be guilty, and there is clear Proof of it by one 
Witneſs; and you have added to this an Indictment 
that is found: But I muſt needs own, That | 
think that to be ſo far from giving any Addition 
or Strength to the Evidence ; that when that is 
brought 1n, I look upon the Scales to be lighter 
than they were before; for if any Record or Wri- 
tiag that is ſworn to behind a Man's Back, ſhall 
be brought here to ſupply another Part of the 


Evidence (and if not ſo, why is it brought here?) - 


And if that be to be interpreted to make up a 
Part of the Evidence, I do, by parallel Reaſon 
argue, that the like may make up the Whole at 


one time or another; and may be ſo far made 


uſe of, That any profligate Knave, that gives 
Information before a Juſtice of Peace, or a Secre- 
tary of State, this may riſe againſt any Man 
whatſoever, when he is obnoxious to the Go- 
vernment; or aPerſon may be accuſed for his good 
Service in this Reign, and this may be ſet up a 
galnſt him, and he run the hazard of his Life. 

Then, Sir, as to the Neceſſity of this Matter; 
I muſt confeſs, that thoſe that brought this Mat- 
ter before us, are much wiſer than 1, and there- 
fore I will not examine what Reaſon they had to 
do it: But it is ſo little agreeable to me, I wil 
it had not come here. Bur is it to be ſuppoſed, 
That your Government is in hazard of any Mai 
that is faſt in Newgate ? Can any Man think, That 
Sir John Fenwick can do any thing in his Conditi 
on to hazard it? Can you expect that a Man that 
hath been ſix Months in Priſon, and no Body came 
at him, that he may make ſich a Diſcovery # 
may be worth your while? But ſuppoſe you had 
a Man of Invention and Practice, what a Spur de 
you put to it? May not a Man of Parts, when he 
hath no other Way to ſave himſelf; may not he 
frame ſuch a Plot as may make the beſt Subjects iu 
England tremble? © OR Why 
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Why then, Sir, I do ſay, by this you are in a 
very dangerous Way to ſuffer by the Invention of 
any Man; and ſuppoſe he ſhould be ſo ignorant 
as to know nothing, or ſo great a Block-head to 
be able to invent nothing, Would you hang him 
either for Ignorance or Inſufficiency ? I muſt con- 
feſs, I read the Conſequence of this for the Nati- 
on in general, and for our Poſterity : *Tis not 
Sir John Fenwick's Life I argue for ; I do not think 
it worth a Debate in this Houſe, nor the Conſi- 
Jeration of ſo great an Aſſembly; but I do ſay, 
if this Method of Proceeding be warranted by 
an Engliſp Parliament, there is an End to the De- 
fence of any Man living, be he never ſo Innocent. 
Sir, I remember I heard it mentioned on the 
other ſide of the Way, by an honourable Perſon, 
who never lets any Argument want its Weight ; 
That King James Attainted a great number 
of Perſons in a Catalogue, in a Lump. Sir, 
Jam not afraid of what Arbitrary Princes do, 
nor an Jriſh Parliament; but I am afraid of 
what ſhall be done here; I am concerned for 
the Honour of your Proceedings, that it may 
he a Precedent to a future Parliament in an ill 
Reign, which I am fatisfied you would not do. 
1 had Come other Thoughts which I cannot recol- 
ect, Cc. 
Mr. Foley, the Sealer's Son. Sir, the Worthy Gen- 
tleman that ſpake firſt upon this Debate, calls me 
up: He ſaid, That he thought in this Matter, eve- 
ry one ought to give the Reaſons of his Opinion; 
and in giving the Reaſons of my Opinion, I do ſo- 
Jemaly proteſt, I do it with the ſame Sincerity as 
I would do, if I was upon my Oath, and ofa Jury. 
The worthy Gentleman ſaid, That if there could 
be any Danger from this Precedent, that an In- 
nocent Man might loſe his Life, he would not he 
for it; I deſire that he would conſider, whether 
there be almoſt any Inſtances of any innocent Men 
that have loſt their Lives, but what has proceeded 
from Precedents that have begun upon guilty Men. 
The ſame Gentleman told you, That if we did not 
believe Sir John Fenwick to be guilty, no other Con- 
lideration ought to move us to be for this Bill. 
Now the Reaſon | am againſt this Bill, is, becauſe 
it does not appear to me from the Evidence that 
hath been given at the Bar, that Sir John Fenwick 
is guilty. And I do think, that which is not le- 
gal Evidence, is no Evidence; and I do think, 
That all the Lawyers that have ſpoke in this 
Matter, have allowed it to be no legal Evidence. 
And I deſire Gentlemen will conſider, if it has 
not been thought reaſonable that Men ſhould he 
convicted upon ſuch Evidence, Why now it ſhould 
be ſaid to be neceſſary ? I think the Saying of my 
Lord Srrafford upon his Tryal was this; If the Pi- 
lot was to direct a Ship in a dangerous Sea, and 
there was no Buoy to dire& his Courſe, if he 
there ſplit his Ship it was excuſable ; but if there 
was a Buoy up, then he was accountable for it. 
Now comparing our Government to the Sea; 
there have been many Rocks and Sands, and ma- 
ny Men have loſt their Lives by them; but the 
Treaſon Bill ſeems to be ſet as a Buoy to avoid 
that Miſchief for the future. Now if we ſplit upon 
theſe Rocks, I ſhall think we are but ill Pilots. 
Upon a former Debate we were told, we are 
not tied up to the Rules of Meſtminſter-Hall, and 
it was ſufficient to juſtify a Man in giving his Vote 
for this Bill, That he was ſatisfied that Sir John 
Fenwick was guilty: See the Conſequence of that, 
In Things that I have as much believed as I do this, 
have found my ſelf miſtaken. 
Vol. IV. f 
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When a Jury acts according to Legal Rvi- 
dence, that they have no Reaſon to miſtruſt ; when 
a Jury finds according to Legal Evidence, they are 
in no manner of Blame: And if this Man be inno- 
cent, when you have taken away his Life, and his 
Eſtate, and ruined his Family, all that you have 
to ſay for it is, That you have acted according to 


the beſt of your own Underſtandings, guided by 


your own private Opinion, 

Were this the Caſe of Sir John Fenwick only, 
and I not to give my Vote; I reckon him ſo deſ- 
picable, and becauſe [ believe him to be a Traytor, 
and I think the worſe of him for the Part he 
hath acted ſince he was in Cuſtody, I ſhould not 
concern my ſelf about it. But when 1 ſpeak 
aginſt this Bill, I ſpeak on the Behalf of all thoſe 
that may hereafter ſuffer by ſuch a Precedent as 
this. Thoſe Precedents that have been urged, 
don't come near this Point. And though the 
Power of the Parliament is above that of other 


Courts; yet there hath been no Precedent that 


comes up to this, That we ſhould paſs a Bill to 
attaint Sir John Fenwick, becauſe he will not give 
Evidence, or there is no Evidence againſt him. 
If Sir John Fenwick be to be hanged, becauſe there 
I; but one Evidence againſt him, any Man in the 


World may; aud then 1 think every Man's Life 


depends upon it, Whether this Houſe do like him 
or not. Conſider what a Reverſe of Opinion this 
will be, to what former Parliaments have given 
in Caſes of the like Nature: I think if this Bill does 
Paſs, every Man's Life will be as precarious as his 
Election. 

We have been told, how much Danger the Go- 
vernment will be in, if this Bill does not Paſs: I 
have as much Zeal for this Government as any 
Man ; but all the Government is concerned is, 
That a Man that you think a Traytor, ſhould live. 
And I do think the Government is no more con- 
cerned in this Life, than in the Living of any Ja- 
cobite in England. But, on the other Hand, I 
think the Lives and Liberties of the Subjects of 
England are concerned; and, by this Bill, you 
will make all their Lives and Liberties preca- 
rious. 

I am not for bringing the Blood of Sir John 
Fenwick upon me, or my Poſterity ; nor can I con- 
ſent for to make a Precedent that a Man may be 
hanged without Evidence. 

Lord Cutts. The worthy Member that ſpake laſt 
but one, told you, That he thought the Life of 
Sir John Fenwick was not worth the Conſideration 
of this Aſſembly; 1 do differ from him in That. 
If the Scripture tells us, That the moſt inſignifi- 
cant Creature does not fall without God Almigh- 


ty's Conſideration, I think the Life of a Gentle- 


man may be thought worth ours. : 

The worthy Gentleman that ſpake laſt, told 
us, That he did believe in his Conſcience Sir John 
Fenwick to be guilty : But becauſe he hath found 
himſelf miſtaken formerly, when he believed 
Things with the ſame appearing Certainty, there- 
fore he may be miſtaken now. I hope Gentlemen 
will not preſs an Argument upon our Judgments, 
from Precedents that are only Miſtakes: I do agree, 


That any Man may be miſtaken in a Thing which 


at that Time he thinks himſelf moſt certain of; 
but till that Miſtake appears, I ſay, it ought not 
to make him doubt of any Thing that he does 
clearly and diſtinctly perceive: If otherwiſe, there 
is an End of all Religion and Law; and it ſhakes 
the Foundation of the moſt certain Belief a Man 
can entertain. 
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375 it appears to me, ſome Gentlemen ſeem to 
lay a greater Streſs on ſome Things than they de- 
ſerve, and are not pleaſed to anſwer ſome Argu- 
ments; and therefore I deſire leave to ſpeak to two 
or three Points in ſhort. I ſhall not ſay any Thing 
of the Authority of Parliaments, it ſpeaks it ſelf; 
nor of the different Conſideration of our Procee- 
dings, and that of inferior Courts, that ſeems to 

2 aorced : But I ſhall apply my ſelf particularly to 
mention ſome Things upon Sir Job: Fenwick's Caſe, 
and in that take Care, as near as I can, not to 
trouble you with any Thing I have ſaid upon this 
Subject. | 

can't but obſerve, That every Gentleman that 
ſpeaks againſt this Bill, begins with an Introduction 
that he believes him Criminal, which does ſome- 
what aſtoniſh me; I hope they will explain them- 
ſelves a little. But to the Point, as to Sir John 
Fenwick's Caſe; I did take the Liberty in a former 


Debate to obſerve, That it was not only a Conſpi- 


racy againſt the lawful King of England, and had 
ſach Parts in it, but alſo in bringing in a Tyranni- 
cal and foreign Power upon you. But there is one 
Conſideration I did not mention then, becauſe I 
thought what | ſaid carried ſo great Weight it nee- 
ded it not; I do ſay, not only as a Chriſtian, as an 
Engliſn- man, and as a Subject of this Government, 
againſt which he hath committed a Crime of the 


higheſt Nature: But I will ſay, as a Man of Ho- 


nour, that he hath acted contrary to the Rules 
of Honour; I think Sir John Fenwick had made 
a much better Figure, if he had appeared in Arms 
in Flanders, where he might have charged this 
Prince at the Head of his Troops, than baſely 
have contrived his Death in this Manner. 

Sir, I have only one Thing more that I deſire to 
ſneak to; for what I ſay, is more for my own In- 
formation than to deſire any Man's Opinion fur- 
ther than he agrees with it: I ſay, moſt Gentle- 
men have likewiſe owned, That if they thought 
this an extraordinary Caſe, they would be for this 
Bill. I do ſay, as it appears to me, I do think, if 
ever there was an extraordinary Caſe, this is one; 
and if ever any Government was in Danger, this is, 
or may be, upon your Reſolution to Day. A great 
deal of Streſs hath been laid upon this Argument, 
That Sir John Fenwick is in Hold: I take that to be 


nothing; for they keep a Combination together 


ſtill : *Tis by Rewards and Puniſhments that all 
Governments are ſupported. Robberies, that 
were ſo common in France, that you could not 
walk after it was dark, by Puniſhments they have 
been brought to that, That you may ride from one 
end of it to another, with a Purſe of Gold in your 
hand. And if you think it a trifling Matter, That 
wicked Men that have ſuch Inclinations ſhould 
eſcape, I don't doubt but you may have Plots 
every Day. | ; 

I don't doubt but this Gentleman knows a great 
deal that he hath never laid before you; I would 
not be thought to preſs it as an Argument that he 
ſhould be condemned, becauſe he won't Confeſs; 
but I will be hold to ſay, If he does know of a great 
many Perſons that have been concerned in this Bn- 
ſineſs; if he knows of a Riſing that was deſigned, 
when this Conſpiracy was to be Executed ; (and jr 
may be Executed ſtill, if Things ſhall be ripe for 


it) I ſay, though you keep him in hold, it will be 


an Incouragement to them to go on in their Cabals, 
in buying of Arms, &c. 1 think the Matter be- 
fore you is no leſs than the Fate of England, and 
the Fate of Europe, and of all your Poſterity ; I am 
furc it is: And give me leave to ſay to you one 
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Thing that is Matter of Fact, There are thoſe Sto. 
ries inſinuated abroad, and thoſe Matters of Fact 
aſſerted, with relation to a Conſpiracy, and reyj. 
ling this Houſe, that are not fit for me to repeat. 
Bur your Enemies laſt Year, before the breakins 
out of this Conſpiracy, had the ſame ſort of Meet. 
ings, and the ſame ſort of Diſcourſe, as they have 
now. I will end with proteſting to you, That; 
deal with Sir John Fenwick with the ſame Candour 
and Honour, as 1 ſhall always deſire to be deal: 
with my ſelf. | 

Sir Godfrey Copley. That Noble Lord miſun— 
derſtood what I ſaid, as to the ſmall Value | put 
upon Sir John Fenwick: I did ſay, That Sir Jah 
Fenwick, conſidered in his ſingle Capacity, 1 did 
not think it was worth the while of this Houſe to 
act in their legiſlative Capacity upon him. 

Sir Charles Cartwright. | think this Bill is of very 
great Moment, and ought well to be conſider 
before it paſſes; for when it is paſſed, it will he too 
Jate to retrieve the ill Conſequence which may ar- 
tend it : There is ſo much Roguery in the World 
I think it a hard Matter to arrive at the Truth. 
Tis not long ago there was a Plot contrived hy 
one Towns, and others, againſt the Biſhop of Br. 
cheſter ; and ſo cunningly contrived, That if a Bill 
of Attainder had been brought in againſt the Bi. 
hop of Rocheſter, before the Truth had been diſco- 
vered, I do not know what might have been the 
Conſequence of it. I ſuppoſe no Body queſtions 
the Truth of this Plot; but God forbid that every 
Body that hath been named for it ſhould be guilty, 
It may be true, That there was ſuch a Meeting 
that Sir John Fenwick is Accuſed of being at, and 
yet Sir John Fenwick might not be there; and ] do 
not think it ſufficiently proved, and therefore [ 
can't give my conſent to this Bill. 

Mr. Mazley. Sir, I have, as well as I could, at- 
tended to this Debate in this Matter ; and 1 did 
not trouble you in the laſt Debate, becauſe I was 
willing to take all the Opportunities I could to In- 
form my ſelf. | 

"Tis to me an extraordinary Thing, not only 
for the Matter, but Manner of your Proceedings; 
which, conſidering all Circumſtances, appears to 
me to be not only not Common but Unpreceden- 
ted; and as we are all in this Matter Judges, fol 
hope we ſhall apply our ſelves to conſider of it 
with that Temper, as may lead us to give a right 
Judgment. And if I had never ſo great Obligations 
-upon me, and Dependencies, though from the 
Crown, I would lay them by, at leaſt they 


ſhould not influence my Judgment in this Matter. 


We are to paſs Judgment in a Matter of Life and 
Death upon this Perſon, and *tis urged we ſhould 
do it, becauſe the common Courſe of Juſtice will 
not reach him for the Crime objected againſt 
him, which is high Treaſon; and the Species 
of that Treaſon as it is laid in the Indictment 
is, &c. 

Sir, the Evidence that hath been given to ſup- 
port it, hath been the Affirmation of a ſinęle 
Witneſs at the Bar: Indecd other Things have 
been alledged in the Bill: but as hath been ſaid in 
Weſtminſter- hall upon another Occaſiou, They 1ook 
like Pepper and Salt to me; for in themſelves they 
are not Crimes (I ſpeak with ſubmiſſion to your 
Judgments) at leaſt to bear Company with an AC- 
cuſation of high Treaſon. 

As to the Evidence; firſt Captain Porter tels 
you, That Sir John Fenwick was at a Meeting at the 
King's Head, and at Mrs. Mountjoys afterwards, 


when there were treaſonable Diſcourſes among 
the 
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them, and Charnock was directed to go into France 3 
but the End of that is not proved; For the Wit- 
neſs that told you of thoſe Meetings, did not tell 
you, as! obſerved, that Charnock did go to France; 
and what he ſaid upon other Occaſions is no Evi- 
dence to me. And though we are not tyed up to 
the Rules of Weſtminſter-ball, I am ſo Young a Mem- 
ber, | know not what Methods are obſerved in 
Parliament, that I may in ſome Meaſure make 
them a Rule to me. | 

The Law of England requires two Witneſſes 
upon the greateſt Reaſon ; and *tis not only the 
policy of England, but the general Conſent (in this 
Caſe) of the whole World, and it is grounded 
upon the Law of God. It was objected by 
an honourable Gentleman the other Day, 
to a Gentleman, that he ſaid the Law of God 
required two Witneſſes. A Gentleman who 
js very near allied to one, from whom he might 
have early informed himſelf, made us a Challenge, 
to ſhew him where it was to be found: If he 
will look into Numbers and Deuteronomy , there 
are three particular Texts very plain in it. The 
Reaſon of this is illuſtrated in the Story of Suſan- 
nah, her ſafety depended upon it; and the Jews, 
when they proſecuted our Saviour, though they 
wanted no Malice, nor nothing to animate them, 
to put him to Death; yet, St. Matthew tells us at 
laſt, there was two Witneſſes found againſt him; 
and this being the Law of the Land, and the Law 
of God, muſt be my Rule; I muſt have this Matter 
proved againſt Sir John Fenwick, as full as the Law 
of the Land, and the Law of God requires. The 
other Evidence brought to mantain this Bill, is 
what is ſworn by Goodman before a Juſtice of Peace, 
and the Account of the Evidence given by Good- 
man to the Grand- jury, which I mult confeſs I de- 
clare J am very far from being convinced ought 
to have Weight with us: But, I think, they muſt 
hy a great Weight upon it, who give their Vote 
for this Bill, or otherwiſe they muſt give their 
Vote upon the Teſtimony of one Witneſs, 

The Reaſon for this extraordinary Proceeding 
is, "tis urged, There is a Neceſſity for it; The 
Plot will be loſt elſe, ſay ſome; Sir John Fenwick, 
ſays others, will eſcape elſe. As for the Plot, I 
wiſh to God there was no ſuch Thing; but 'tis 

rohahle the beſt Way of ending this Plot would 
e, if his Majeſty in his Wiſdom thought fit, to 
interpoſe with his Mercy and Grace at this Time; 
and better than for the legiſlative Power, in an ex- 
tracrdiaary Manner, to take off a Perſon againſt 
whom there is not a legal Evidence. Gentlemen 
ſay they are convinced in their Conſciences ; but I 
will appeal to their Conſciences, Whether there 
be Icgal Proof againſt him: And ſhall we then inter- 
poſe, in an extraordinary Manner, to take away 
his Life ? 

No Man pretends to anſwer, but that this Pro- 
cceding may be dangerous to Poſterity ? if we had 
any Security this might be done without that Dan- 
ger, it might be ſome Incouragement to Gentlemen 
to come into it; But ſince it may be dangerous, 
are not we, who are intruſted by the People, to 
hare an equal Care of the Liberty of the people? 
We are to take Care of his Majeſty's Life and 
Government; and the Reaſon is, becauſe upon 
him, and his Government, the Publick Safety does 
depend. *Tis Salas Populi, is the great Reaſon 
that the Law takes ſuch Care of the King; and 
35 we are to do nothing to the Detriment of the 


King, ſo we are to do nothing for the King that 


may be of detrimeat to the People. 
Vol. IV. 
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An honourable Lord hath been pleaſed to ſay, 
We are not yet out of Danger ; I am ſorry to hear 
it, and could not think it, when ſo noble a Lord 
is ſo near the King, and hath ſo great a Share in 
taking Care of the publick Safety. But ſure no- 
thing can happen from this Perſon ; there hath 
been Care taken he ſhould have no Converſation 
with any Body : If I thought there was a Hazard 
to the Government, or to the King, and no Way 
to ſecure us, but taking away this Gentleman's 
Life; ſuch a Reaſon as That would make me go 


Counter to my own Reaſon and Judgment. But 


can't be of Opinion, That a Man of Sir John 
Fenwick's Size, who in his beſt Circumſtances in- 
deed, is a Gentleman by Birth, and hath a Gentle- 
man's Fortune, but is now in a great Meaſure 
without his Eſtate; ſo his Fortune can't do any 
hurt, and his Alliance I ſuppoſe is not Conſiderable 
enough to do any neither. 

Then as his Circumſtances do not make him ſo 
Conſiderable, as to do us any Hurt; let us take 
Care that we do not in any Caſe, by his Blood, 
wound our ſelves. 

Gentlemen lay but little Streſs upon the Dan- 
gerouſneſs of the Precedent ; I do lay more; and 
*tis chiefly upon that Reaſon I can't come up to be 
for this Bill. I would not that ſo good a Parlia- 
ment ſhould lay the Foundation of any, by which, 
in after Ages, the leaſt Men in England may ſuf- 
fer: *Tis ſaid, an ill Parliament will not want a 
Precedent, but will make uſe of their Power : But 
they will fall ſooner into it, if led by a good Par- 
liament. 

Sir, This is a Matter I would not have preſum- 
ed to have troubled you in; for I can't think any 
Thing I car ſay, will have any Weight with any 
one that is not of my Opinion: But as an Engliſu- 
man, and as I have the Honour to be of this Houſe, 
when a Thing of this Nature comes before us, and 
Jam to give my Opinion as a Judge in it, I was 
willing to give my Reaſons for my Opinion. I 
think this Bill is unprecedented; and you will 
give me leave to ſay, it appears to me to be un- 
reaſonable. I think it contrary to the fundamen- 
tal Rules of Reaſon and Juſtice, I doubt it may 
be dangerous to our Conſtitution ; and l fear fu- 
ture Ages may have Reaſon to repent what we do. 
And therefore I am againſt this Bill, and I hope it 
will not Paſs. | 7 

Sir William Strickland. Sir, I do aſſure you I 
ſhall not in any Thing of this Bill, or any Thing 
elſe, run counter to my Conſcience or Judgment : 
But I do think, and I think few deny it, I do think 
in my Conſcience that Sir John Fenwick is guilty ; 
and thinking him ſo, I ought to condema him. I 
do think if we ſhould ſpare this Gentleman for 
Want of Form, as they call it, now we are in 
our Legiſlative Capacity, and there ſhould be any 
ill Effects of it; and other People, by thinking 
they might avoid Puniſhment by the Forms of 
Meſtminſter- hall, ſhould have the like Imaginations 
againſt his Majeſty, and they ſhould take Effect, I 
ſhould think my ſelf in a great Meaſure guilty of 
that Misfortune. I think the Kingdom is concern- 
ed, and the King's Preſeryation, in this Bill; and 
I hope you will Paſs it. 

Mr. Dolben. Mr. Speaker, I am againſt paſſin 
of this Bill; and I ſhall, with as much brevity as 
can, lay before you my Reaſons,why I am agaiaſt it; 
and probably I ſhould not have troubled the Houſe 
with them, but that I think ir neceſſary to fuſtify 
my Opinion in a Caſe of this Importance. | 
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1 do admit that the Fact that is charged upon 
Sir John Fenwick is an Overt- Act of High Treaſon, 


within the 25th of Edw. 3. though I mult take 


leave to ſay, That a Judgment upon 3 Caſe, at 
leaſt as ſtrong as this, has lately been very much 
arraigned and controverted , but "tis not my In- 
tent to diſpute the Nature of this Fact; for I am 
perſuaded, That to conſult how to procure an In- 
vaſion of this Kingdom with foreign Forces, is an 
Overt- Act of compaſſing the Death of the King; 
and I do think this Charge does amount to ſuch 
an Overt-Act. But I beg leave to reflect, How 
far Overt - Acts of this Nature, which fall directly 
within any Species of Treaſon mentioned in the 


25th of Edw. 3. how far ſuch Treaſons are cog- 


nizable in Parliament, and within the Intention 
of that Statute : Indeed, that they are cognizavle 
by the abſolute Power of Parliament, there is no 
doubr. | | 

Sir, That Statute doth firſt enumerate ſeveral 
Species or Branches of Facts, which it ſays ſhall be 
adjudged Treaſon, that is, in the Courts of Judi- 
cature ; and then afterwards it goes on, and fays, 
If any other Caſe, ſuppoſed Treaſon, not ſpecified in 
that Act, doth happen before any Juſtices, the Ju- 
ftices ſhall tarry without any going to Judgment of the 
Treaſon till the Cauſe be ſhewed and declared before 
the King and his Parliament, whether it ought to be 
judged Treaſon or Felony. Now, Sir, with Submiſ- 
ſion, this is a great Argument that the Intention of 
thoſe that made this Law was, That theſe Trea- 
ſons, which were directly under any of theſe Par- 
ticulars enumerated by the Statute, that they 
ſhould be left and be appropriated to the Deci— 
ſion of the inferior Courts : But that Facts of an- 
other Nature, which did not come uader the Par- 
ticulars enumerated in the Act, as extraordinary 
Offences, and misbehaviour of Magiſtrates and 
great Men, and the like ; theſe indeed ſhould be 
reſerved for the Conſideration and Judgment of 
the Parliament, who are only a Match for pow- 
erful Offenders, whom the common Jult ice of the 
Kingdom can't grapple with. And as this ſeems 
to be the Intention of the Makers of the Act, ſo 
I think the Inſtances generally have been purſu- 
ant to that Inſtitution ; for I know of but one 
ſingle Inſtance of any one that ever was attaint- 
ed by Bill for any Treaſon that is contained un- 
der any Species enumerated in the 25th Faw. 3. 
Tis true, where Perſons have been out of the reach 
of the Law, in open Rebellion, or fled from Juſ- 
tice; in theſe Caſes the Parliament have thought 
fit to Attaint them, as in the Caſe of Sir John 
Mortimer, and others who made an eſcape out of 
the Tower : And the Caſe of the Regicides; and 
likewiſe the Caſe of the Duke of Monmouth, who 
was in open Rebellion. But I ſay, that I have not 
found in my Reading, upon the heſt Scarch I could 
make,whereany that wereinCuſtody wereAttainted 
by Bill for any Treaſon within 25 Edw. 3. and that 
was the Caſe of Ferham; but I think there is no 
Precedent of any Man, who is not only in Cuſto- 
dy, bur hath been indicted, arraigned, and Iſſue 
joy ned; and he hath put himſelf upon his Country 
for his Tryal ; And the Perſon Accuſed was to be 
convicted, or acquitted, by the Verdict of twelve 
Men : | never heard of any Inſtance, when after 
all this Proceeding a Perſon was taken off from 
this Tryal, and debarr'd the Benefit of the judg- 
ment of his Peers, and the Benefit of his Challen- 
ges; and deſtroyed, and cut of extrajudicially, 
by an Act made on pur poſe, ex poſt facto. I never 
met with any Inſtance like it, unleſs it be that or 
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my Lord Strafford : And I believe no Body will cite 
that, if they reflect upon the Preamble of the 
Act for reverſing his Attainder: For in the pre- 
amble, tis ſaid, That the turbulent Party did at. 
tempt the procuring of that Act, on purpoſe to 
Condemn him. This ſhews the Opinion of our 
Predeceſſors in relation to proceedings of this ſort: 
they eſteem it contrary to the fundamental Rules 
of Juſtice and Right, which Parliaments, as wel 
as other Courts mult be governed by. 

| Roger Mortimer was attainted, and afterwargs 
his Attainder was reverſed ; and the Reaſon de- 
clared, becauſe he was attainted againſt the poog 
Laws and Cuſtoms of the Kingdom. 

Ferham's, that I mentioned before, and decla. 
red for the Future, That it ſhonld be, &c. 

Another Attainder there was of Sir Tho, 
Haxey ;, but that was reverſed, and declared to he 
againit all Law, Then there are the Attainders 
of H. 8's Time, I ſhall not particularize them: 
but beſides that, all the Hiſtory of thoſe Times 
and Law-Books condemned them, as Proceedings 
againſt all Law and Juſtice, There is the Statute 
of 1 Eaw. 6. c. 12. ſeems directly levelled againf 
thoſe Attainders in the preceeding Reign; for it 
ſays, That the Proceedings in King F. 8th's Time 
were grounded upon Laws that were extream and 
terrible; and therefore that there might be no Pro- 
ceedings of that kind for the future, it reduces all 
Treaſons to the antient Standard of 25 Ea. z. 
and goes on, and enacts, That no Man ſhall he 
convicted or condemned for Treaſon, but upon 
the Teſtimony of two lawful Witneſſes. 

Now [I take that to be a general Law, and to 
extend to all convictions and condemnations for 
Treaſon, and can't but declare my Opinion of it 
That it muſt extend to Bills of Attainder, ſince 
theſe are the Principal and moſt powerful Con- 
victions and Condemnations; and if that Statute 
does extend to Bills of Attainder, then pray con- 
ſider, whether this Bill of Attainder now be ſip- 
ported by ſuch Evidence as the Statute requires? 
There was indeed one lawful Witneſs produced; 
but inſtead of the other, they have only produced 
a Record between Parties not concerned in this 
Bill, and the Depoſitions of a Perſon whether 
living or dead, Non conftat ; and I believe no Body 
will ſay theſe Depoſitions will be equivalent to a 
ſecond Witneſs, | 

1 do believe a great many Gentlemen are of 
Oninion, That thoſe Rules of Evidence are not 
to guide you here; but 1 beg Pardon that I can: 
poſſibly be of that Opinion, I rather incline to 
my Lord Chief Juſtice Yaughan's Notion, That 
though we are not bonnd by the Forms of Law, 
yet we are bound by the Rules of Law; every 
Body allows we are bonnd as to the Nature 0 
the Fact: every Body will take himſelf bound by 
the Statute of 25. Edw. 3. to form his Judgment 
as to the Fact: Why are not we then bound by 
theſe Acts? Likewiſe as to the Evidence, and the 
Proof of the Fact. If 25. Edm, 3. be binding to 
us, ſo as to preſcribe us a Rule to judge the Fat 
by; Why are not the Statutes of Edw. 6. binding 
to us as to the Evidence of that Fact? 

But ſay ſome Gentlemen, if there be not two 
Witneſſes that is from Sir John Fenwick or bis 
Agents: Sir, no Gentlemen will ſay that there 
hath been any Proof of that; the very Bill does 
not charge him with it, but taking it for granted, 
what ſhall follow upon that? Shall it therefore 
follow, that Sir John Fenwick ſhall immediately be 


put to Death ? No, God forbid ; I think there , 
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ity between the Crime of ſeducing away a 
— and the Judgment of Death; but I think 
this a more reaſonable and natural Inference to be 
made, that becauſe Sir John Fenwick hath ſeduced 
away 2 Witneſs, therefore it is juſt to make a 
Law that the Depoſitions of that Witneſs ſhould be 
of as good Force and effect, as if Goodman was 
here, to give it Viva Voce; for then you will not 
take from him the Benefit of his Tryal, nor the 
Benefit of his Challenges, which is the Birth-right 
ofevery Engliſh Man. 

And one Thing 1 will ſay further, Theſe Bills of 
Attainder are like Si/yphus's Stone, they have rol- 
led back upon thoſe that have been the Promoters 
of them. Tis known that my Lord Cromwell was 
the firſt Man that promoted them in H. 8. Time, 
and the Advice that he gave his Maſter for the 
Ruine of others, proved fatal to himſelf, 

Sir, this is the laſt Time we ſhall have the 
Opportunity of conſidering this Matter; I muſt 
take leave to declare, That my Opinion is, that if 
| conſent to the paſſing of this Bill againſt Sir 
Fohn Fenwick's Life, upon any other grounds than 
fach as are intirely agreeable and juſtifiable by the 
Laws of God and Man, Iam guilty of the Death 
of Sir John Fenwick, I am not ſatisfied that I can 

ive my conſent to this Bill upon thoſe grounds, 
and therefore [ beg leave to be againſt it. 

Sir Edw. Seymour, Mr. Speaker, you all Know! 
have born my Teſtimony againſt this Bill, being 
not perſuaded that it is juſt, now we are come 
to the finiſhing Part of it; And I ſhall lay before 
you thoſe Reaſons that prevail with me, and ſub- 


mit them to the Judgment of the Houſe; and if! 


am more tedious than 1 uſed to be, I hope the 
Occaſion is ſuch, that you will Pardon me; for! 
will endeavour to contract my ſelf into as near a 
Compaſs as I can. ; 

1 ſhall not trouble you with any Arguments that 


have been laid before you already; nor ſhall len- 


ter into the Examination of Precedents; a great 
many have been laid before you, and a great many 
of them have been reverſed, moſt of them; and 
the Reaſons why they have been reverſed, becauſe 
the Perſons condemned, have not had the due 
Benefit of the Law: And if that be a good Reaſon 
for reverſing of ſuch an Attainder, tis a good 
Reaſon why you ſhould not do it. —_ 

| can't but take Notice, That the beginning of 
this Bill in the Houſe of Commons is the firſt ſtep 
of this kind, that hath been made 1n Parliament, 
except that of the Duke of Monmouth; and the 
Reaſon of it, I take to be this, becauſe you hear 
not upon Oath; you condemn not upon Oath : 
You, nor the Party under Accuſation have that 
advantage againſt a forſworn Evidence, as there 1s 
in the other Houſe; the Method has been to paſs 
ſuch Bills in the Houſe of Lords, and tranſmit 
them hither, upon which you then Judge. 

think, in this Caſe, you have no Evidence; 
and inſtead of two Witneſſes, yon have no Wit- 
neſs at all; for as to Goodman, De non apparentibus, 
& non exiſtentibus eadem eſt ratio. AS to Porter, 
he hath. been examined ; but when you conſider 
that he was a Perſon engaged in this Conſpiracy, 
and that he had no repentance of his Crime till he 
was diſcovered, and then he comes to be an Evi- 
dence; how far that ſhall ſway, every Man muſt 
allow that I muſt ſubmit to you; but thus much l 
may ſay, every Man muſt allow me, that in far leſs 
Caſes no Man that does ſwear for himfelf, or upon 
his own Account, is to admitted as an Evidence. 
If a Robbery be committed in an Hundred, 


Sir John Fenwick: 317 


though a Man be but to pay a Groat towards it, 


he ſhall not be an Evidence; how much more 
then in Caſe, when a Man comes to ſwear to take 
away another Man's Life to ſave his own; for he 
is not in the Condition of a Freeman, who gives 
his Evidence without check or controle, but he is 
drudging on for his Pardon, as the Council told 
you, which depends according to the Evidence 
he does give or not give. 

For my part, I can't go ſo far as ſome Gentle- 
men have done, to ſay Sir John Fenwick is guilty; 
for where there is no Law, there is no Tranſ- 
greſſion; a Man that is guilty, muſt be guilty ac- 
cording to the Law: And the Law hath required 
and ſaid, That there ſhall be no Treaſon but what 
is proved by two Witneſſes, and here it appears 
that you have not one. The ſame Law that calls it 
Treaſon, ſays it ſhall be fo proved; then if you 
paſs this Bill, you make that Treaſon which before 
was not Treaſon. 

Sir, the Law does require two Witneſſes, and 
there is divine Authority for it too: It hath been 
hinted at, the Place in Numbers, No Man is to die 
upon ſingle Evidence ; and it ſays, Theſe are the Sta- 
tutes you ſhall obſerve throughout your Generations and 
Dwellings : But | will go a little further, becauſe a 
worthy Gentleman declared, there was no ſuch 
Law of God. He will find in the 19th of Deute- 
ronomy, a Caſe juſt as *tis here; for the Caſe of 
high Treaſon was Idolatry at that Time, and the 
Law ſays, Whoſoever ſhall ſet up Idols ſhall be floned to 
Death; but it ſays; no Man ſhall be condemned to 
die by the Mouth of one Witneſs, but by two or three 
Witneſſes he ſhall ſuffer; 1 think this is poſitive 
enough. I ſhall not trouble you with more Inſtan- 
ces, though ] could repeat ſeveral. 

Sir, the Law enjoyns Forms ſtrictly, even to the 
leaſt Circumſtance; if a Man be condemned to die, 
and after he is condemned to die, another take 
away the Life of that Man, *tis Murther. I will 
go further; If the Officer that is to do Execution, 
if a Man be condemned to be hanged, drawn and 
quartered; if the Officer ſhoot him, it is Murther 
in him; ſo that Men are not left to a diſcretionary 
Power to act according to their Conſciences. 

] take the Reaſon by which this Bill is ſupported, 
to be deſtructive to all human Society; for if that 
be admitted, that a Man ſhall a& according to his 
Conſcience, and not according to the Rules that 
are preſcribed him, I know not who is ſafe; for 
how can an innocent Man make his defence upon 
that Principle? It is a ſafe Conſideration for them 
that take upon them that Way of Judging, becauſe 
they are bound by no Rules; but what hath not 
that done almoſt within Memory; Felton that kill- 
ed the Duke of Buckingham what was his Juſtifi- 
cation, but he was perſuaded in Conſcience he did 
well in fo doing. Kavillack that killed F. 4. in 
France, he juſtified the ſame by his Conſcience, and 
ſaid he had done a good Thing; and I may ſay 
this Argument of Conſcience hath acted all the 
Villany of the laſt Age, and I am afraid hath gone 
a great Way to diſturb the happineſs of this. 

For if this be a Rule to this Houſe, How is the 
King bound? I thought he had been bound by 


Law); but if this ſhall be admitted as an Argument, 


'tis enough to ſay, if this Houſe be Arbitrary, 
the King is. I do not reflect upon this Reign; 
but it will be enough to ſay, tho” he act againſt 
Law, and turn twenty Colledges out of Doors, 
his Conſcience perſuades him to it. We ſee how 
unbounded Liberty the Lords take, is, they are 
become Maſters of all our Eſtates; and 1 W 
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be very loth for my Eſtate to depend upon the 
tceble Tenure of a Lord's Conſcience. 

If then this be the Caſe, as it is, according to 
this Method, I deſire to know into what Condition 
we ſhall bring our ſelves ? 

You have deen told, it is expected from you by 
your Country, that you ſhould exert this Autho- 
rity and Power: Sir, I would have been glad that 
in Caſes more reaſonable, we had exerted this 
Authority and Power of Parliament; I wiſh it 
had gone to the preventing the debaſing and abu- 
ſing your Coin; I wiſh it could be exerted, that 
we might not ſee our ſelves cheated under counte- 
nance of an Act of Parliament; but contrary to 
that, you are fond of being ſprinkled with the 
Blood of Sir John Fenwick: As long as the Govern- 
ment is not in danger, I believe the Country 
would be glad that their Blood might run ſecure 
in their Veins, and not be tapt upon every Oc- 
caſion to ſerve a Turn, for if you break the Laws, 
what Man can promiſe himſelf ſecurity ? 

We know the Conſequence, if this Bill does 
not paſs; Sir John Fenwick may live in miſery all 
his Time. 

But what this Precedent may make, no Man can 
foreſee. This Bill is againſt the Law of God; 
againſt the Law of the Land; it does contribute 
to the Subyerſion of the Conſtitution, and to the 
Subverſion of all Government; for if there be 
Rules to be obſerved in all Governments, and no 
Government can be without them, if you ſubvert 
thoſe Rules, you deſtroy the Government; and 
therefore for theſe Conſiderations no Body will 
think it ſtrange, if I give my Negative to this 
Bill. 

Mr. Chancel. of the Excheq. Sir, the Gentleman 
that ſpake laſt, hath carried the Reaſon againſt 
this Bill a little further than ſome others; for it 
ſeems now, we are not to reje& the Bill for want 
of one Witneſs that is legal in Weſtminſter-hall, but 
it ſeems there is no Evidence at all; and by Capt. 
Porter's not being pardoned, and yet drudging for 
his Pardon; as to all that have been condemned 
upon his Teſtimony, he hath arraigned the Evi- 
dence as not ſufficient, and hopes that will be the 
Judgment of the Houſe upon this Bill. I think 
if the Houſe reject this Bill upon that Argument, 
it will go further than many mean that op- 
poſe it. 

Another Thing he ſays; he compares the Con- 
victions that I have upon my Judgment, and of 
every Body elſe that ſpeaks from the Proofs that 
are made, that he is guilty of the Whymſy of two 
or three mad Men, whereas we go according to 
the Evidence brought at the Bar; we don't go 
upon the Whymſies of Ravillack nor Felton, but 
upon the Proofs that have been made here; and 
though there are not two Witneſſes, yet upon 
what appears in Proof, I am convinced that he is 
guilty ; and upon that Conviction, I think, acccord- 
ing to the Duty I owe my Country, and the Conſti- 
tution of England, when a Bill does come to puniſh 
the Man whom I think guilty, I think I ought to 
be for the Bill. As to what is ſaid out of Deute- 
ronomy, That the Law of God was againſt it, if 
you will argue 4 Fortiori, tis literally true, in 
the Caſe of Murther; but whether Murther or Trea- 
ſon, there is the Life of a Man concerned, and 
tis not the Puniſhment whether to be hanged, 
or hanged, drawn, and quartered that makes 
any great Difference; and give me leave to ſay, if 
you go to make Precedents from the Jewiſh Law, 
then | ſay, the Law of England is againſt that Law, 


8 Will. 3. 
in Caſe of Murther ; and by the fame Reaſon yon 
may deſire leave to bring in a Bill to repeal all 
thoſe Laws. | 

Sir, if this was the eternal Law of God and Man 
where was this eternal Law in England before 
Edward 6. Time? If it be the eternal Law tha: 
there muſt be two Witneſſes, why does it not hold 
in England even in ſome Caſes of Treaſon to this 
Day; I mean the Treaſon of Clipping and Coin. 
ing; ſo that if Gentlemen will argue, the Nature 
of theſe Faults are what the Law of every Country 
Ordains, and that is the Law. 

And the Way of Evidence and Proof too differs 
in every Country; and I may affirm, That there 
never was any Government in which there was not 
a Power lodged fomewhere to be exerted upon ex. 
traordinary Occaſions, beyond the Legal Way of 
Proſecution. 

I don't care to travel into the ſeveral Conn. 
tries to ſee how their Conſtitution is, but !] believe 
there is not one Place in Europe in Which it js 
ſtrictly neceſſary there ſhould be two Witneſſes to 
take away the Life ofa Man; but it is generally 
ſo, as it is herein all ordinary Caſes, but in this 


very Law; this laſt Law does not go upon two 


Witneſſes, but you have a Proviſo in it does ah. 


ſolutely exempt Proceedings in Parliament: Ido 


not infer from thence, that you ſhould not have 
two Witneſſes, if you proceed by way of Impeach- 
ment, I think you ought; and ſo for having 
Witneſſes upon Oath, &c. When theſe Pro- 
ceedings are in Parliament, there is a direct Pro. 
viſo by which the Parliament is exempted from 
thoſe Rules: Upon the whole Matter, I think this 
Man 1s gvilty; I think the Precedent would he 
more fatal, to ſay, that a Parliament can't pro- 
ceed in ſuch a Caſe, than that a guilty Man ſhould 
ſuffer. I think this Bill comes before you with 
more Circumſtances, and Reaſon to juſtifie it, 
than any that hath been brought here before; 
here 1s a Bill found againſt him by his Country, 
the Evidence of his Friends haying tampered with 
one of the Witneſſes, confirmed by a Jury, &c. 
A Learned Gentleman ſays, he would come up 
to make this Paper Evidence ; but can't come up 
to make ſuch a Law by which every Man that is 
conceraed in that Depoſition would be affected; but 
here is ſomething particular in this Caſe, a Man 
that hath been abroad, and hath not uſed the like 
Artifice, I think you ought not to uſe the like 
Power to puniſh him that is not Guilty of the like 
Crime. And therefore ] ſhall conclude, but I muſt 
take notice of one Thing; it was ſaid, That this was 
the firſt Precedent of this kind begun in this 
Houſe, but that of the Duke of Monmouth; but 1 
believe, if this Bill of Attainder is not to be begun 
in this Houſe, 'tis not to be brought in at all; 
for I believe there is a Statute, That the Life of 
a Commoner 1s neyer to be meddled with by the 
Lords originally. I will not trouble you any fur- 
ther, I do in my Conſcience think that Sir John Fen- 
wick is guilty, and therefore I am for this Bill. 
Mr. Pelham. I did not think to have troubled 
you this Day; I did rather intend to have left it 
to others that can ſpeak better, or have not ſpo- 
ken upon this Subject; but that which hath been 
mentioned by ſeveral, as if. they did think that we 
who mentioned the Law of God upoa this Occaſion, 
did it as if we did think the Law of God was binding 
to you at this Day ; I never thought any ſuch Thing 
otherwiſe than as to the Morality of it, ſo far forth 
as it is grounded upon Reaſon and Juſtice, and 


tends to the clearing of an Innocent Man * 
| | ar 
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fir we and all Mankind are bound by it; and that 
Law having been afterwards Confirmed in the 
New-Teſtament by our Saviour and Apoltles, at 
leaſt approved of by them; and this having been 
confirmed by the Law of England; likewiſe 1 do 
not think this a-fit Occaſion for you to vaſs by 
ſo fundamental a Law as that is: And I con- 
clude with this, That I can't ſatisſie my ſelf 
in my Conſcience, and ſhould think ſome mis- 
fortune might follow me and my Poſterity, if 1 
paſſed Sentence upon Sir John Fenwick's Life, 
upon leſs Evidence than the Law of England re- 
quires. 

Sir H. Crofts. I ſhall endeavour as much as I 
can, to give you little trouble in this Matter; but 
becauſe it hath been hinted and remarked fo par- 
ticularly upon me, I muſt beg leave to diſcharge 
my Duty as well as my Conſcience, as to what I 
ſaid here the other Day. 

Sir, 1 do very much forget my ſelf, if I-did 
aſſert that there was no ſuch Place in Scripture 
that required two Witneſſes ; the Thing that I 
ſid, was this, That if any Gentleman could ſhew. 
me any Rule from Scripture that required two 
Witneſſes more in the Caſe of Treaſon than in the 
Ciſe of Murther and Felony, I ſhould be glad to 
ſe it. I do ſay that the Scripture ſhall be a Rule 
to me, as far as the Scripture requires ; but 1 
do take the Jewiſh Law not to be ſo abſolutely li- 
terally binding upon us here. And as to the Text. 
out of Numbers, that very Text of Scripture is par- 
ticularly and literally applicable to Murther ; and 
if that be binding now, we have been very much 
miſguided by our Predeceſſors, and I think we are 
bound to take it in hand, to repeal all Laws that 
are againſt it. f 

Sir, he is pleaſed to deny us, in ſome meaſure, 
the Liberty of being guided by our Conſciences; 
truly, 1 don't know what he would have Gentle- 
men go by; truly, let him go by what Rules he 
pleaſes, I will go by the Rule of my Conſcience, 
and will not do any thing againſt it upon any Con- 
ſideration or Conſequence whatſoever ; nor will J 
part from the Liberty and Power of Parliaments, 
for any Rule or Law of inferior Courts what- 
ſoever. 

Sir, you are told, you ought to be guided by 
the Rules of Law, that is not the Forms of Law, 
but the Rules of Law. Sir, I ſay, if theſe Rules 
were made to bind Parliaments, it was reaſonable 
they ſhould he bound by them; but if they were 
made only to bind inferior Courts, they were far 
enough from being intended to put a Cramp upon 
the Proceedings of Parliament; and if you ſhall 
ſubject your ſelves to them, you give the Lawyers 
ſuch a Power, that I don't doubt, but their Books 
will be of greater Authority than your Journals; 
therefore in Conſideration of that, and becauſe 


| would leave that which is the Right of Parlia- 


_ to my Succeſſors, I ſhall not ſubmit to 
chat. 

Therefore, I ſay, I come clear to the Point whe- 
ther Sir Jobn Fenwick be guilty or not, only I muſt 
obſerve a little back, That as to thoſe Inſtances 
that the worthy Member was pleaſed to make uſe 
of, of Ravillack, and of Felton; ſhall thoſe extra- 
ordinary Cafes, that which Men did ia heat of 
Blood and private Malice ; ſhall theſe be brought 
to bear a Parallel with what is done in Parliament 
for the juſtice of the Nation? I don't doubt but 
there are Men enough, in their Conſciences, at 
leaſt with pretence of it, will juſtifie the Deſt ructi- 
on of your Government and Religion, and every 


Sr John Fenwick. 


Thing elſe: All thoſe Men that deny the Right of 


your Government, have Conſcience and juſt ice 


enough to ſubvert it if they could; and therefore 


I do not fo much wonder, that many Men with- 
out Doors have argued in that Nature. 

But I ſay, my Conſcience is the Rule I muſt go 
by; and to me the Queſtion is, only whether 
Sir John Fenwick, be guilty, or not guilty, and I 
am called to give my Judgment init; and I think 
I am bound by the Law of Nature, by the Law of 
the Nation, and I ſee nothing in the Law of God 
that prohibits me, to give my Judgment according 
to the Evidence, and the Opinion I have in my Con- 
{cience of the Truth of it. 


If there be no ſuch Rule that requires two Wit- 


neſſes binding upon me; if I may go upon one 
Witneſs ; if I believe he ſpeaks true, and that the 
Perſon is guilty, then J am bound to act for the 
Preſervation of the Nation, and all our poſteri- 
ty: They that made this Attempt, made it upon 
you and your Poſterity for ever; 'tis not ſo ſmall 
a Matter as ſome repreſent it; *tis not the Perſon 
ſo much as the Nature of the Fact we are to con- 
ſider; and we are not to let Men eſcape Puniſh- 


ment according to their Greatneſs or their Small- 


neſs; but according to the Nature of the Fact, and 
their Guilt, 1 think I have that freedom, and Iam 
ſo little bound by thoſe Rules that have been urged, 
that if both Witneſſes were here, and gave Teſti- 


mony againſt him, if I did not believe him to be 


guilty, I would loſe my Life rather than Vote him 
ſo; but on the contrary, if here be ſufficient Evi- 
dence to convince me, though not according to the 
Rules of inferior Courts, i will not ſubject the free- 
dom of Parliaments to thoſe Rules. | 

Sir, you have been told formerly, and I think 
it a Matter of that Weight, I beg leave to urge 
it again, becauſe *tis a great Reaſon that guides 
me in this Matter ; if you lay it down for a Do- 
ctrine in this Houſe (for a Reſolution here taken, 
is as much a Rule as a Law, for it ſhall, be brought 
as a Precedent) and therefore, if it ſhall be laid 
down as a Rule here, That you will never attaint 
any Man, or find him guilty, but upon two Wit- 
neſſes; I think the Government, and all you have, 
ſtands upon a tottering Foundation : He muſt be 
a very ordinary States-man that can't lay his 
Plot ſo, as you ſhan't reach him by two Wit- 
neſſes. | 

Therefore I ſay, I think it becomes the Wiſdom 
of Parliament, not-to declare themſelves bound in 
that reſpect; I would have them hound by Juſtice, 
but not by the common Rule of the Law. | 

Sir Robert Cotton. Sir, I do find that Gentlemen 
do very much inſiſt in this Caſe, That if a Gen- 
tleman does believe that Sir Jahn Fenwick, is guilty, 
he muſt give his Vote for the paſſing of this Bill; 
if that be ſo, I am glad that Opinion did not 
take place in the laſt Reign, if it had, I am of 
Opinion | ſhould not have been here now; and 1 


believe my Lord Warrington; who was very inſtru- 


mental in promoting this Revolution, would not 
have died in his Bed. My Lord and I were accu- 
ſed of a Crime, which I believe, if proved by two 
Witneſſes, had been Treaſon: I have heard ſome 
Gentlemen ſay in this Houſe, they did believe my 
Lord Warrington was guilty (though he was not 
guilty of the Eact as it was laid.) There was 4 
Man ſwore, &c. and there was ſome corrobora- 
ting Evidence; but as to Mr. Hey, and my ſelf; 
there was none but this particular Perfon, and 
they indicted usof Miſdeameanour; though it would 
have been Treaſon, it there had been two 7 
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ſes: Now if the ſame Fact was Treaſon when 
proved by two Witneſſes, and but Miſdemeanor 


when proved by one, Methinks we are doing an 


extraordinary Thing: Weare going after the Fact 
committed, to make that which is but a Miſde- 


meanor, to be Treaſon. And for theſe and o- 
ther Reaſons, I can't agree to the paſſing of this 


Bill. 


Lord Norris. Sir, though I had always an Ap- 
prehenſion of the ill Conſequence of this Bill, yet 


never ſo much as now; for this Gentleman hath 


iven Arguments that ſhake me more than all that 
I have heard before; for he ſays, there are a great 
many Men, if they may proceed according to their 
Conſciences, will ſubvert this Government, and 
bring in King James and Arbitrary Power; and 
he tells you, That every Precedent in this Houſe, 
is equal to a Law, and will juſtifie the like for the 
future. I am ſure 1 am very unwilling to make 
a Precedent that ſhall juſtify Men in ſuch ill 


Actions, in ſaying their Conſciences prompted them 


to it. 


» 


Then a Queſtion was put for bringing in Candles, 
which paſſed in the Affirmative, and they were 


brought in. 


Mr. Hamond. I don't think the Power of Parlia- 
ments in queſtion in this Caſe; but then, as all 
other Powers, it muſt be founded upon Juſtice, and 
never uſed but upon extraordinary Occaſions, and 
when Criminals are not to be met with otherwiſe. 
The Power of Parliament is not leſſened if this 
Bill does not paſs: But the Queſtion is, whether 


this Power ſhould be exerted in this Caſe ? What 


Gentlemen ſay of being guided by Conſcience, 


' Hath no Weight with me, further than that is go- 


verned by the Law of the Land; if it be to be 
admitted in the Caſe of Life and Blood, why not 
in Meum &. Tuum? Why was he brought to the 
Bar then, if according to our private Judgement 
we are to determine this Matter: No Man thought 
but he was guilty. 

I beg leave to mention one thing that is come 
to my Knowledge ; after the Tryal and Condem- 
nation of Mr. Cook, 1 had an Order ſent me, that 
I might ſee him, and I went to him by Vertue of 
that Order; and the greateſt Part of the Time [ 
ſpent with him, he took up in declaring againſt 
the Evidence of Goodman, and that he would re- 
ceive the Sacrament upon it, and give it in Writing, 
as his dying Words. I ſaw alſo three poſitive 
Witneſſes confroat him at his Tryal ; and when 


1 heard him ſay this, it weighed ſo much with 


me, that I have very great ground of Suſpici- 
on, That Goodman was perjured in the Caſe of 
Cook. _ 

Here hath been Popular Expreſſions of Plots, 
and Jacobites, that no Man can apply to this par- 
ticular Caſe, or ſay this is a Caſe wherein we 
ought to uſe this extraordinary Power; he was 
in the Hands of the Law, and no Body can ſay, 
that the Government muſt ſink, if he does 
not die. If we go from the Rules of Juſtice, 
I believe it will give a great Blow to the Govern- 
ment. | 

Mr. Vernon. Sir, I riſe up only upon what that 
worthy Gentleman hath offered unto you; for J 
did not think to trouble you with any thing of that 
Nature. But if you will give me leave to acquaint 
you with what I believe, who have been later with 
him than this Geatleman, and much oftner. Sir, 
he does tell me, that he is very far from denying 


8 Will. 2, 
what hath been ſworn againſt Sir John Fænwic 
himſelf, concerning the Conſultation to brin 0 
the French, for he hath a very particular rem ng 
brance of it; and if that Gentleman was to 1 
with him now, he would ſatisfie him, ] belle 5 
in that Point: And ſince I am up, I think — 
Man that ſpeaks upon this Occaſion, ſhould like 
wiſe give ſome Account of himſelf, in what — 
ner, and for waat Reaſon he diſcharges his Conſci. 
ence here; I hope I may uſe that Word ras 
3 uſe of Conſcience for his Acquit. 
tal ; and a Man ought to haye a ver . 
ence for his TY bot nation, ** 

As to Sir John Fenwick's Innocence, I wi 
had given no Occaſion to have it called * 
ſt ion; and ſince he did fall under this Accuſati 
on, I wiſh he or his Council for him, would have 
taken ſome Pains to have made his Innocency a 
pear ; but I don't find the Queſtion is, Whether 
Sir John Fenwick is guilty, but whether there be 
any Evidence of his Guilt? And I ſhall tel] You 
in ſhort, my Opinion of that; 1 take the Proof of 
the Fact to be in general, ſuch a Demonſtration 
as the Nature of the Thing is capable of ; and that 
is ſufficient, and capable to convince a reaſona. 
ble, honeſt, unprejudiced Man, of the Truth of 
at is aſſerted: And there is no manner of Doubt 
left, Whether it is ſo or no? Nor Appearance 
of any Poſlibiliiy, that it could be otherwiſe. 1 
think there hath been that Proof in this Caſe, and 
nothing attempted to diſprove it, and nothing 
hath been proved on Sir John Fenwick's Behalf 
that any Wrong hath been done him; and there- 
fore in ſhort, my Senſe is, That whereas ſome 
Gentlemen think him guilty, but the Matter not 
proved; I think him guilty, becauſe *tis pro- 
ved, and there hath been no Offer made to diſ- 
prove it. 

Mr. Bromley Warr. Some Gentlemen have ſpoke 
of the Power of Parliaments, but I ſhall ſay no- 
thing to their Power, which I have learaed from 
my Lord Coke, is ſo Tranſcendent and Abſolute, 
that it can't be confined within any Bounds : 
But the more Juſt and Honourable it ought to be 
in its Proceedings, to give an Example to infe- 
feriour Courts; and though their Power can't be 
deny'd, yet the Exerciſe of it hath been often 
cenſured and condemned; and Acts that have 
paſſed in one Parliament, have been in the ſame 
Reign repealed; and ſometimes, ſeyeral branded; 
Id poſſumus, quod jure poſſumus. Tis certain, here 
is a defect of legal Evidence: We are not tied 
here to the Forms of Meſtminſter-Hall; but cer- 
tainly, with Submiſſion, we ought to tie our 
ſelves up to the Rules of Veſtminſter- Hall, eſpeci- 
ally when they are founded upon Common juſtice, 
which is the ſame, is not mutable, and ought to be 
univerſal. 

By the Law of the Land, no Perſon ought to 
be convicted in Caſes of Treaſon; but upon two 
Witneſſes 3; the Law of God is the ſame. How- 
ever, if you will paſs this Bill, all Perſons muſt 
acquieſce; and there is no diſputing of your Pow- 
er afterwards. It hath been an Argument uſed 
to Day, That the Security of the Government 
requires the paſſing of this Bill, which J think 
to be a good one too, if they can make it appea!, 
that unleſs you proceed in this Way, the G0- 
vernment is in Danger; though I muſt obſerve, 
it was not that Conſideration, but the Vindicati- 
on of an honourable Perſon's Reputation, that 
brought this Matter firſt before you. 
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It does not appear to me, That Sir John Fen- 
wick's Life or Death, can endanger the Govern- 
went. You have been told of a Deſign that he 
hath been engaged in, and is carried on at this 
Time : That an Invaſion from France ſeems to 
threaten us: The former Deſign hath been hap- 
ity diſcovered and defeated; and "tis not proba- 
ble that Sir John Fenwick, ſhould have any great 
ſhare in any That Is carrying on at preſent: And 
as far as | can learn, he is not ſo conſiderable a 
Man in his own Perſon or Intereſt, that we need 
fear him. | wg | 
An honourable Perſon ſaid, if we do not paſs 
this Bill, they that ſent us here, would give us no 
Thanks: Tis not a good way of arguing; but 
| believe, if thoſe look forward, they will thank 
us. Sir, in the Act for declaring the Rights and 
Liberties of the People, you have it ſaid, That 


the late King James, by the Aſſiſtance of divers 


evil Councellors, &c. How comes it to paſs, that 
we have never attainted any of them? And if we 
are for proceeding in this way of Attainder, be- 
cauſe it pleaſes them that ſeat us hither, I dare 
ſiy, the Attaiating one of thoſe Men, would 
gratiſie thoſe that ſent us hither, More than the 
Attaintiag Twenty ſuch as Sir John Fenwick, 
It was pretty well known What ſhare ſome Gen- 
tlemen had in bringing in of Popery and Ar- 
bitrary Power; and I will take the Liberty to 
ſay, That there is never a Gentleman in this 
Houſe, but believes them to be the worſt of Cri- 
minals- 

Upon the whole Matter, I do not think you 
have any occaſion to exert a Power, that no Bo- 
dy denies; I ſee no Security this will be to the 
Government, and conſequently, no Neceſſity 
of it: | thiak you are making a moſt dange- 
rous Precedent, and that it will be of ill Con- 
ſequence to you, and therefore I am agaiaſt this 
Bill. | 

Mr. Smith. Sir, I will be as ſhort as I can, 
and if it had not been for ſomething in this 
Day's Debate, I ſhould not have troubled you. 
As to what was ſaid by the Gentleman that 
ſpake laſt, of making Examples of ſome that had 
been Criminal in the laſt Reign; how that came 
to happen, that no ſuch Examples were made, 
I ſhall not now entertain you; but [I believe 
moſt of the Gentlemen in the Houſe, know pret- 
ty well. 

"But | take the Matter before you is, what E- 
vidence you have to prove Sir John Fenwick to be 
guilty, and whether there be not an Extraor- 
dinary Occaſion at this Time, to exert the Legi- 
flative Power. 

L ſhall not eater into the Matter of Precedents, 
thoſe are out of my Province, but I have read 
ſome; however It ſhall not paſs upon me for a 
Rule, becauſe ſome Bills have been reverſed, no 
others ſhail be brought in; it is poſſible that the 
rererſing of them, may be worſe than the firſt 
bringing of them in. 

But to apply my ſelf to the Evidence, I can't 
but obſerve one Thing that ſeems this Day ex- 
traordinary : We are told by ſome Gentlemen, 
they are againſt our Proceeding upon this Bill, 
becauſe it does not quadrare to the Rules of Weſt- 
minſter- Hall; and at the ſame time, Gentlemen 
take Liberty to make Exceptions here againſt that 
Evidence that Weſtminſter- Hall has allowed: That 
they ſhould take Exceptions to that Evidence 
Which — m=_ of England allows to be good ! 

ol. IV. 
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For it is notorious, it hath been admitted in Weſ?- 
minſter- Hall , And Gentlemen might have as well 
have told you, That thoſe Men that ſuffered, di- 
ed innocent, as to have denied it; and | think 
there is 2 further ſtrengthening of his Evidence; 
for there is not one Man, who hath died upon his 
Evidence, but hath acknowledged himſelf guilty 
of what he hath charged him with. 

As to the Matter of the other Evidence. Sir, 
I do not ſay that it is Evidence that will come at 
Weſtminſter- Hall; but at the ſame time, give me 
leave to tell you, They ſeem to lay a little ſtreſs 
upon it, when they tell you, they believe it was 
falſe Evidence; and inſtance in what Cook ſaid 
to a Gentleman of this Houſe, after his Condem- 
nation; but I think thus far I may ſay, That 
when you ſent ſome of your Members to examine 
Sir John Freind, he did own all thoſe Perſons to be 
at that Place, and that is a much better Argu- 
ment for the Validity of Goodman's Teſtimony : 
But as to the Matter before you, ſome Gentle- 
men have made it a Queſtion, Whether Sir John 
Fenwick be ſo conſiderable a Man, as you ſhould 
proceed in this extraordinary manner with ? 
Though they all ſay, you may doit; yet at the 
ſame time they tell you, this was never put in 
execution; but they were in the wrong that 
did it. | | 

Naw, Sir, the Q1eſtion is, Whether you ſhould 
make uſe of this Power at this time ? Say ſome, 
The Plot is over; I wiſh it was: But when a 
Conſpiracy hath been laid ſo deep and general 
as this was, *tis not the Hanging of one or two 
that will make us ſafe: When *tis apparent to 
you, here is all the Artifice in the World; all the 
Eudeavours in the World, by Sir John Fenwick's 
Friends, to remove Goodman out of the Way; 
"tis ſome Argument that he had ſomething to ſay 
to him: And when we ſee Priſons broke open 
daily; we have known Perſons murthered in 
the Streets for giving Evidence. Very notori- 
ous is the Caſe of Dodſmorth, you have Plots 
all about you, and yet can you think there 
is no occaſion to make Uſe of this Extraordinary 
Power. 

I would have as great a Conviction upon my 
Conſcience as I could, but 'tis very hard a Man 
muſt throw his Conſcience aſide in the Ciſe 
*tis very hard to believe, That if there be two 
Witneſſes produced, though 1 don't believe the 
Witneſſes, yet I am ſafe if I condemn the Man 
and if there be but one Witneſs, I am to ac- 
quit the Man, though I believe him to be guilty. 

And though they go to Scripture, to tell you 
there muſt be two Witneſſes, yet they don't go ſo 
far as to tell you there have been very extraor- 
dinary Things done, even by God himſelf, for the 
preſerving a Community. | 

And there is the Reaſon of it, that one Wit- 
neſs may take away a Man's Life in one Caſe, and 
not in another. There was a Thing ſaid, that 
was one Thiag that occaſioned my ſtanding up: 
A Gentleman ſaid, truly, it ſeemed to him to 
be a better way to put aa End to the Plot, 
to have an Act of Indempaity , than the 
Conviction of Sir John Fenwick would be. Sir, 
there ſeems very little Reaſoa for Acts of Indemp- 
nity, when we have ſeen an AQ paſſed ſo lately, 
which has not reſtrained Perſons, nor brought 
them to a Senſe of their Duty; and we have 
heard Perſons own at your Bar, That the Fact 
was committed juſt after the Act of Indempnity. 

Tt Sir, 


e 
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Sir, I do heartily, according to my Conſcience, 
Vote for this Bill. 3 

Mr. Harcourt. Sir, 1 atn ſenſible it is very diſii- 
cult to ſay any Thing, and not ſeem tedious at this 
Time of Night; but I take it to be my Duty not 
to be ſilent in this Matter. | 

All the Arguments that I remember have been 
made uſe of in any former Debate, or in this 
Day*s,may be reduced in ſhort, to theſe two Heads; 
the Danger of the Government, and Gentlemen's 
private Opinion f 

Sir, as to the Danger of the Government, if 
any Body will convince me there is ſuch danger, 
(1 promiſe him, if it be worth his while ſo to do) 
I will be his Proſelyte, and Vote for this Bill: But, 
to tell me the Government is in Danger, and that 
the Fate of England and Europe depends upon this 
Bill, is certainly rather offered to amuſe, than to 
convince. 

It hath been asked, Can the Circumſtances that 
Sir John Fenwick is in admit of any Danger to the 
Government, which hath Power over his Liberty 
every Day, and may reſtrain him of his Liberty 
during his Life? A Man, by the Account I have 
had of him, of little Intereſt, not worth Nine- 
pence. (I have no Acquaintance with him, and 
ſo 1 may eaſily miſtake his Circumſtances.) But, 
Sir, whatever his Circumſtances are, he is in ſafe 
Cuſtody, and no doubt there he will be kept; and 
to ſay the Government is in danger by ſuch a Man 7 
ſure, that can't be thought by any Man living: 
And Gd forbid this ſhould be the Caſe of the Go- 
vernment, that it can't ſupport it ſelf without 
taking away this unfortunate Gentleman's Life, 


- contrary to the Rules of Law. 


For the Argument of private Opinion, *tis al- 
moſt as dangerous as the Precedent you are ma- 
king. I will not urge it from the Caſe of the Peo- 
ple, Enthuſiaſts and Madmen ; but I will urge it 
in the Caſe of Men that ſate in Judgment: if Opi- 
nion is to juſtifie the Condemning of a Man, let 
us never more call the Verdicts againſt Mr. Cor- 


iſh, Mr. Sidney, Lord Ruſſel, and others, Murthers. 


Ask the jury, no doubt none of them are ſo ſilly, 
but in his Opinion they were guilty ; but if Opi- 
nion may condemn a Man without Proof, why 
not acquit him as well where there is Proof ? 
Such a Practice, I am ſure, would never be en- 
dured. | 

The propereſt Method, I think, was propoſed by 
the Gentleman that began the Debate; and 1 beg 
leave to follow the ſame Steps, to conſider his guilt, 
How it appears to us, and whether there be any 


| Reaſon for this extraordinary Manner of Proceed- 
ing. | 


The Recital of that Bill are the Arguments for 
itz and thoſe we ſend up to the Houſe of Lords, 
for the Paſſing of this Bill: And firſt, it ſays, That 
Sir John Fenwick was indicted by the Teſtimony of 
Porter and Goodman, &c. It ſays that ſeveral Days 
were appointed for his Tryal; and at one of thoſe 
Days the Tryal had come on, if it had not 
been for the Diſcoyery that he pretended to 
make; but it does not ſay it was put off at any 
other Days or Times, for that Reaſon : But it goes 
on, and ſays, he hath made ſeveral Reflecti- 
ons, &c. inſtead of making an ingenuous Diſco- 
very; and then it recites how that Goodman is with. 
drawn. | | 

| would beg leave to put Gentlemen in mind 
of what was a great Inducement to bring this Bill 
in: It was faid, That Sir Joby Fenwick, and his 
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Relations had done it; That they would prore 


that Goodman was withdrawn by his Means. Gjz, 
me leave to ſay, That there was no Proof of it 
0 


unleſs the Hear ſay of Clancy, and the Actions of m 


Lady Fenwick are to be Evidence, contrary to the 
known Laws of England, to allect this unhap 
Gentlemen in the Caſe of his Life. I ſay, if — 
Gentlman had been of another Opinion, no doch 
he would have offered that Amendment to the 
Coinmittee. So 

As to the Diſcovery that Sir John Fenwick hath 
made, it does not appear to me, whether it he 
true or falſe : It is one Thing to give a Vote 19 
clear a Gentleman's Reputation, and another Thjy, 
to carry it ſo far, as to give Judgment, That the pc, 
ſon that made thoſe Reflections ſhall dic, and that 
before any Proof of their Falſchocd. 

Here is an Indictment found, and here is an g. 
vidence withdrawn, that is all I am ſatisfied in: And 
ſuppoſing the Perſon guilty, it is no manner gf 
Inducement from theſe Arguments, to proceed in 
this extraordinary manner. 

But I would conſider the Matter of the Ameng. 
ment made at the Committee (of which Treaſons 
he the ſaid Sir John Fenwick is guilty.) I can't ſay 
that; and therefore I can't vote for the Bill. fr 
ne be guilty, it does not appear fo by legal Eri. 
dence, and there 1 am to judge him as he ap- 
pears to me an innocent Man. The Law re- 
quires two Witneſſes to convict a Man of this 
Crime. Tis the greateſt Crime, and the Law 
is ſo merciful, that it won't expoſe a Man to 
ſuch great Penalties, without demonſtrative E. 
vidence. 

The firſt Act of Parliament that requires two 
Witneſſes is, 1 Edward 6. The next is, 5 Edward 6, 
And upon that AR, give me leave totake Notice: 
That Act goes a little further than the Firſt; for 
the 5 Edward 6. does not only ſay there ſhall be 
two Witneſſes; but it goes on, and fays: — 
which two Witneſſes; (they are there called Ac- 
cuſers, but mean the ſame Thing) ſhall be pro. 
duced in Perſon before the Party at his Arraign- 


ment; and ſhall there before his Face, maintain 


and ayow what they have to ſay. So the Par- 
liament particularly proyided, That there ſhould 
not only be two Witneſſes; but that they ſhould ap- 
pear in proper Perſon, in open Court. 

I beg leave to obſerve, That after the making 
of the firſt Act, in the 2 or 3 Year of Edward 6. 
there was an Attainder of Sir Thomas Seymour, il 
Parliament, without hearing of him; and that ve- 
ry ſelf ſame Parliament, within two Years after- 
wards, ſeems ſo to have reſented that Matter, 
that they made that Proviſion 1 have mentioned, 
in the 5 Edward 6. And to ſecure, That that ill 
Precedent ſhould do no harm, they put in that 
Clauſe, If this Act paſſes, I wiſh we do not re— 
pent in it leſs time than that Parliament did the 
Attainder of Sir Thomas Seymour. Let us be gui- 
ded by the Reaſon, the Jultice, and the Diſcretion 
of that Act; though we are not bound in our 
Legiſlative Capacity, by the Power of it; I can't 


but obſerve, that from the making of that Act, uo 


Perſon has been attainted in any other manner, till 
the Duke of Monmouth. So great a Veneration has 
that Law always had in all Reigns, though multitude 
of Conſpiracies have happened in them all. I do net 
think it ſo material that there ſhould be two Wit- 
neſſes, as that theſe Witneſſes ſhould be heard Face 
to Face, and croſs examined. It hath been told you, 


that*tis Natural Juſtice and Reaſon that there * 
e 
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de two Witneſſes: A Gentleman asked you, where 
that natural Juſtice was before the Statute of Ed. 6. 
Sir, the Statute of 25 Edw. 3. ſays, That every Per- 
ſon that is Attainted, ſhall be provablement Attaint; 
and ſomewhat may be from thence inferr'd more 
than that the Crime ſhould be prov'd, for ſo muſt e- 
yery Crime. But as to the Proof required by that Act, 
and the Acts of Ed. 6. all thoſe Acts, by very learn- 
ed Opinions, have been thought declarative of the 
common Law; but that's ſcarce worth the Enquiry, 
ſince tis certain how the Law ſtands at this Day. 

An honourable Gentleman took notice, That 
ſach Evidence as we have had, and ſich Proceed- 
ings as theſe, would not be reaſonable in Caſe of 
1mpeachment; but diſtinguiſhed between that pro- 
ceeding and this; but certainly, the Reaſon is the 
ſame: Tis true, the ſame Perſons that accuſe in 
one Caſe, give their Judgment in the other; but 
in each Caſe, ſuch Priviledges as are juſt and rea- 
ſonable, ought to be allowed to the Party accuſed. 

| ſhall add no more, but that we are making a 
Precedent which can't be made without breaking 
through all the Fences of the Law; and when tis 
made, we know not who may ſuffer by it. 

Sir Rich. Temple. As to the Evidence you have 
before you, I appeal to any Man, whether at the 
common Law, if there was but one Witneſs againſt 
a Man, Whether he was not at liberty of demand- 
ing Tryal by Battle? Thoſe Acts that have been 
made fince, are made certainly to provide, That 
in no Caſe whatſcever, a Man ſhould be ſo much as 
accuſed without two Witneſſes of the Treaſon. 

As to what hath been ſaid of the particular Evi- 
dence before you; what hath ben obſerved here, 
is a good Objection in the Courts below. I do 
not ſay it does diſable a Man from being an Evi- 
dence, becauſe he his not pardoned, but he is not 
ſo good an Evidence as if he was pardoned: But 
that I ſtand upon is this; Shall you come here and 
make a Precedent in this Place to condemn a Man 
to the higheſt Penalties, upon leſs Evidence than 
you will allow any Body elſe to do it? That is 
what was never done in Parliament before. Will 
you make a Precedent in Parliament, that at any 
Time they may bring in a Bill here, and judge a 
Man to Death for Treaſon upon one Evidence? 

As to this Bill it ſelf, conſider what a Prece- 
dent you will make. There is nothing that any 
Bill was condemned for in Parliament, that is not 
in this Bill. All Mankind muſt perceive, That you 
have but one Evidence, and ſuch a one as I have 
told you. And whatever any Man's private Per- 
ſuaſion is, *tis the Proof muſt govern you. Then 
this is a Law ex poſt Facto, and that hath always 
been condemned; you make that Evidence that 
was not ſo before. Sir, this is, belides making a 
Law in a particular Ciſe, againſt the common 
Law of England, and the Right that every Subject 
has. It is making a Law to hang a Man without 
a Tryal; 'tis making a Law here, that was intro- 
duced here upon a Pretence to make him an Evi- 
dence: Every one ſaid, That they did not ſeek 
his Blood, and if that be the ſecret Inducement in 
this Caſe, 'tis a dangerous Precedent: The Earl 
of Exeter, when he brought the Rack into the Tow- 
er, every Body knows the Fate that came upon 
him afterwards. 

Let any Body ſhew me there was any Reaſon 
for reverſing any Act of Parliament; they are all 
againſt this Bill. 

Then to the Neceſſity of it, I can't imagine any 
Thing that hath been ſaid to you upon that, is a 
ory 5 this Bill. Pray conſider firſt, how this 
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Matter came before you; it was for an honourable 
Perſon's Vindication, and it was not tranſmitted to 
= by the King, but by the honourable Secretary : 

e told you, That if you had a Mind to ſee theſe 
Papers, and required it, he had leave to let you 
have them; but if it had been a Thing of this Con- 
ſequence, That the Government had been in the 
utmoſt Danger, Would it have been tranſmitted on- 
ly.at the Requeſt of a private Gentleman and left un- 
to you, whether you would proceed upon it or no? 

But *tis obſerved, That the Plot may go on ſtill; 
pray if this Gentleman he cut off, does that cure 
it? You are ſecure of him now, that he can't Act 
in it; ſo that I have not heard the leaſt ground to 
convince me, That the Goverament would be in 
leſs Danger, if this Gentleman was cut off, 

Sir, we are told here of going according to 
our Conſciences; give me leave to ſay to you what 
was Inſtanced in the other Day, That in the worſt 
of Times, when they did not ſtick at murthering 
of the King, yet they ſtuck at this. They would not 
allow any Man to ſuffer upon one Witneſs: And they 
did not admit of Depoſitions againſt my Lord Mor- 
dent, and my Lord Mordent ſaved his Life by it. 

You have depoſed King James for breaking in 
upon the Law; and did any Body believe that Mr. 
Hampden was not guilty of the Treaſon he was 
charged with; He owned it before this Houſe ; 
and yet he was tryed only for Miſdemeanour, there 
being but one Witneſs againſt him : and they that 
ſtrained all other Laws, ſtuck at this, and would 
not violate this Law ; ſo that I think there is no 
Neceſſity for making ſuch a Precedent, and I think 
it would he the worſt of Precedents, 

Mr Boſcawen. I have obſerved upon this Debate, 
That ſome Perſons deny that tis juſtifiable at any 
Time, to proceed upon Bills of Attainder, and 
yet they don't diſpute the Power of Parliaments ; 
but at the ſame Time ſay, they ought to go accor- 
ding to the Rules of W:tminſter-hall- 

Another ſays, 'tis the ſame Thing whether we 
proceed by Way of Impeachment, or Bill of At- 
tainder; I think him much out of the Way; for 
in that Caſe, the Lords only are Judges, and you 
are the Proſecutors ; and you don't uſe your legiſ- 
lative Power in that. 

A worthy Friend of mine ſaid, he had often 
been miſtaken, in his own Conſcience; when he 
thought himſelf very much in the Right. That 
might be ſo, and if there was any room rationally 
to ſuppoſe, That Sir John Fenwick was not guilty, 
I ſhould be of Opinion to be of the more favour- 
able Side; but I take it, there is no room for any 
Man to believe but he is guilty. 

Now I would examine what grounds we have 
to believe him guilty. Upon Tryals, when they 
charge a Jury with a Priſoner, one Part of their 
Charge is to enquire, whether he fled for it or 
no? Tis notorious, That Sir John Fenwick fled for 
this, which is no ſmall Argument of his Guilt. 
Another is, That he was here at the Bar, and did 
not deny the Fact; if he had confeſſed it, no doubt 
but you would have concluded him guilty; and 
when he does not deny it, this is next Door to it. 

It hath been told you, many Bills of Attainder 
have been reverſed as unjuſt; It hath been as noto- 
rious, That the Verdicts of twelve Men, and when 
Men have been tryed by their Peers, have been re- 
verſed too, I will Inſtance in two or three. The 
firſt I begia with, was that of the Duke of Somer - 

ſet; but no Body could ſay, but he was guilty of 
the Fact, for he confeſſed it: But there was a pow- 


erful Enemy, the Duke ot Northumberland. The 
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next is, the Duke of Norfolk, who was attainted 
in Queen Elizabeth's Time; and they were not by 
Pariiament; and yet both were reyerfed. And! 
think, as this Matter ſtands now, ſome Gentle- 
men are of Opinion, by the Evidence they have 
heard, That he is guilty : But! think no Body 
hath ſaid, That it appears to him by'the Evidence 
he hath heard, That he is Innocent. Now I de- 
fire to know, whether every Man muſt not uſe his 
Conſcience to Judge, whether there be ſufficient 
Evidence? I acknowledge there is not ſufficient 
Evidence to convict him in Weſtminſter-hall;, but 
there is more to ſitisfie my Conſcience, and the 
World abroad, than if Goodman was here; beſides 
his nor denying it, you have the Evidence of the 
Perfons that died, who owned the ſame Thing: 
And I mention that, the rather, becauſe they con- 
feſſed it to Perſons ſent from this Houſe; and 
did not only confeſs themſelves to be guilty, but 
acknowledged, That there was ſuch a Conſpiracy: 
and Sir William Parkins acknowledged in particular, 
That he was to raiſe a Troop of Horſe, and that 
the French were to be invited over: Is this nothing, 
for the legiſlitive Power, that is to ſecure the Peace 
and Wellare of the Government? 

Gentlemen ſay, there is a great deal of Danger 
in this Matter: Some, If you acquit him ; others, 
if you condemn him. If you are ſatisfied he 1s 
guilty ; by this Bill, you ſet up a Land-mark, that 
others may take care they do not come into this 
Predicament. On the other Hand, if you reject 
this Bill, you will give advantage to your Enemies, 
when they ſhall ſee a Man that is ſo notoriouſly con- 
cerned in calling in a Fench Army, the worſt of 
your Enemies, to be Scot- free. If he be guilty, 
what Danger is there of the Precedent? When a 


Perſon in the like Nature, that hath fled for it, 


that does not deny it: Whea living Perſons confeſs 


it, and dying Perſons confirm it, then there will 


be danger to ſuch a Perſon. 
Upon the whole Matter, I think there is no Man 
that eyer I heard That does not believe him to be 


guilty; and 'tis ſtrange you ſhould want Evidence, 


and yet every one think him guilty; and I think 
no Man muſt be acquitted or condemned, but ac- 
cording toa Man's Conſcience. 

An honourable Perſon ſaid Porter was no good 
Witneſs: If Goodman was here, he would not be 
ſo much; and yet we muſt acquit him becauſe 
Goodman is not here: And therefore, upon the 
whole, I think you will give your Enemies a great 
Advantage, if you acquit him; and if you con- 
demn him, you will do your ſelves right. 

Mr. Ceoper. Sir, being concerned in Proſecutions 
of this Nature without Doors, I have hitherto 
declined concerning my ſelf in any Debate of this 
Evidence, though unconcerned in the Conduct of 
the Evidence againſt Sir John Fenwick ;, but being 
to give my Opinion and Vote as a Judge, I ſhall 
crave leave to give my Senſe of this Matter. 

would beg leave in the firſt Place, to make 
uſe of a Diſtindtion, which, I think, will ſerve to 
anſwer ſeveral of the Arguments that have been 
made uſe of: I think there are two Things to be 


conſidered; Firſt, his Crime, and the Proof of 


that Crime, and then the other Matters done by 
him ſubſequent, &c. 

The Crime and Proof of it that hath been given 
azainſt him at. your Bar is, the ground by which, 
think, before God and Man, I ought to give my 
Affirmative to this Bill, by which you judge him 
to die. What he hath done ſubſequent, convinces 
me in my Judgment, That we are here ig a pro- 
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per Method and Courſe of Proceeding againſt him: 
therefore let no Man ſay, That you have condem: 
ned him becauſe he hath portracted his Tiyal: No 
you have condemned him for having been guilty 
of high Treaſon, manifeſtly proved againſt him. 
Then let them not ſay on the other Hand, Wil 
you condemn any Man that is at any Time guilty 
of high Treaſon ? No-; but when a Man is guilty 
of the worſt of Treaſons, and this would hare 
been manifeſtly proved againſt him in the ordinary 
Courſe of Proceedings; but that he undertaking to 
atone for his Crime, and ferve his Country, hath 
protracted his Tryal till one of the Evidences i, 
gone: And then, though he pretended to have 3 
reſerve, which he-would make known to the 
King's Perſon, yet when he thinks he is out ot 
the ordinary Reach of Juſtice, he ſets the Juſtice 
of his Country at defiance. Theſe are grounds 
not why he is to die, but to juſtifie our Procee. 
ding in this Manner. | 

Sir, I would beg leave in a few Words, to 
take notice of a few Things ſaid in this Mat. 
ter; Gentlemen are afraid, That this will be made 
uſe of by Poſterity, to the diſadvantage of houeſ 
Men: And you have been told, That Precedent; 
have begun with the Paniſhment of the guilty, and 
then have been carried- on to the Puniſhment of 
thoſe that have not been ſo. *Tas true, there hath 
been a very bad uſe made of very juſt Ads in 
relation to the Publick: But what do Gentlemen 
infer from that? Muſt we have no ſuch T hing as 
Juſtice? Muſt not the Guilty be puniſhed becauſe 
the ſame Methods may be made uſe of for the 
Puniſhing of honeſt Men? | 

I am not afraid of what uſe Poſterity will make 
of it; if there come Times of Violence when 
there are no Parliaments, they will not want this 
Precedent, There are others that have been cited, 
that will much more juſtifie thoſe Proceedings; 
nay, this may protect the Innocent: If a Bill come 
to be proceeded in againſt another, he may ſay, 
Sir John Fenwick was heard perſonally, and by his 
Council: That the Evidence was produced before 
him, and confronted with him. An Innocent 
Man may ſay, There was that extraordinary in 
his Crime, which is not in mine. He would have 
introduced a foreign Army, and afcerwards have 
aggravated his Crime, by endeavouring to abuſe 
the King, and creating a Jealouſie between the 
King and his Miniſters, 

Sir, in the next Place it is ſaid, That here is 
not legal Evidence, which I think is a Miſtake: 
And ſay ſome, Though here is an Evidence that 
really convinces them in their Conſciences (I am 
not aſhamed to make uſe of that Word) yet they 
are not for paſſing this Bill, becauſe there is not a 
legal Evidence: With Submiſſion, that is a Miſ- 
take; before 1 Ed. 6. one Witneſs was a good Evi- 
dence in high Treaſon ; but there was varicty of 
Opinions touching Treaſon before that Time ; but 
neither the 1 nor 5 Ed. 6. in the penning or Word- 
ing of them, nor in the Reaſon of them, were in- 
tended to extend to the High Court of Parliament; 
ſo that, for ought that hath been ſaid, though one 
Witneſs corroborated by Circumſtances, as this 
Caſe is, and the Confeſſion of the Party, would 
not be legal Evidence below; yet, with ſubmiſli- 
on, It 1s a legal Evidence in Parliament, even ac- 
cording to the ſtri& Rules of Law, becauſe no Law 
hath made two Witneſſes requiſite in this Caſe; ſo 
that *tisa convincing Evidence: I think it may be 
juſtified to be a legal Evidence, and as it convinces 
me that I can't reſiſt the beliefof it, I mult be - 

— * this 


1696. Sir John 
chis Bill; notwithſtanding what ſome Gentlemen 
have ſaid, by Way of endeavouring to explode 
| Conſcience as a Rule not to walk by in this Caſe. 
One Inſtance given againſt it was, becauſe a Hang- 
man has not a diſcretionary Power to execute a 
Man according to his Conſcience, and put him to 
what ſort of Death he pleaſes; as if we had not a 
better and more legal and diſcretionary Power in 
the Higk Court of Parliament, than the Hang- 
as. 

_ weare told of ſeveral Inſtances, where mad, 
and hair-brain'd Men have made uſe of their Con- 
ſcience, to palliate their Extravagancies : No doubt 
it hath ; and let me tell you, Religion hath been 
made uſe of, as a pretence to the worſt of Villanies 
in all Ages; and yet I hope they will not argue 
that there onght to be no Religion neither, for a 
Guide to Men's Actions. 

When Men come to be Judges, I would know 
what Rule they can have better than a ſedate, 
well informed Conſcience ? Below, when a legal 
Evidence is given ; yet the Jury are not bound to 
o by that legal Evidence ; they are, when they 
| have heard it, Judges of the Fact, and are to go 
by no other Rule, than what is ridiculed here, 
even the Rule of their own Conſcience. ö 

It was ſaid early in the Debate by a Member of 
reat Reputation; That this (except Monmouth's 
Caſe) is the firſt Precedent of a Bill of Attainder, 
that began in this Houſe. It ſeems the aatient 
Way was, for the Lords to give the Wirneſles 
their Oaths, and when they thought fit, they ſent 
down a Bill, and the Commons were to proceed 
upon it: But I think, with ſubmiſſion, this is a 
much better Way; and J had much rather give 
my Conſent upon hearing convincing Evidence, 
and that the Party has nothing to ſay for himſelf, 
than upon any Bill tranſmitted from the Lords; 
and no%ther Evidence, than that they thought fit 
to pals it. 4 
Some Gentlemen have ſet a great Weight, or 

rather miſtaken the Argument: Say they, Sir John 
Fenwick is not a Man ſo conſiderable as to endanger 
the Government. Admit that thoſe that have 
ſpoke for the Bill, have not made that uſe of the Ar- 
gument; but this is that 1 lay my finger upon in 
particular; *tis plain he was to be General, and 
knew a great many of the Officers, I am ſatisfied 
he hath not made that Atonement to his injured 
Country, that he ought to have done. I am ſatis- 
fied that unleſs this Bill proceed ſteadily againſt 
him, you will have none of that Diſcovery——= 


[Here he Was interrupted by the Noiſe of ſome 
Gentlemen, ſhewing diſſatisfattion at that Way of 
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Mr. Cooper proceeds. Don't let Gentlemen per- 
vert this Argument, and ſay, Will you hang a 
Man if he don't confeſs? No; but when | have 
heard Proof, that he is guilty of the worſt of 
Treaſons, and hath aggravated his Crime in that 
manner which he hath done, he deſerves to die; 
unleſs he will merit his Life by a Diſcovery of 
what he knows. I think it of the higheſt Impor- 
tance to you, that can be, that you ſhould come 
to the further Knowledge of the other Branch of 
the Conſpiracy ; the Meeting of the French King's 
Forces in England I think you are in a proper 
Method, and perhaps may have a better Iſſue of 
this Bill than his Death: Bur if not, he will but 


pay the Debt, which he awes to the Juſtice of his 


Country, 


Fenwick. 


1 

Mr. Paget. Sir, I can't believe but I ſhall be 
heard, as to the little I have to ſay, with ſome 
uneaſineſs, after ſo long a Debate. But, Sir, ſince 
I did take the Liberty to give my Opinion, Why! 
was againſt this Bill before; I think it as reaſon- 
able to give you my Reaſons, why I don't ſtand 
convinced by the Arguments 1 have yet heard. 
And that I may the better give you my Reaſons, 
I ſhall, as well as I can remember, repeat ſome of 
= Arguments that haye been urged for the Paſſing 
of it. 

If I miſtake not, ſome of the Arguments have 
run upon the Power and Prerogative of Parlia- 
ments ; ſome upon what was proper Evidence in 
this high Court of Parliament, other than what 
would be in other Places; others upon the Extra- 
ordinarineſs of the Occaſion. 

As to the Firſt of theſe Arguments ; ſince Gen- 
tlemen much more experienced in Rules of Parlia- 
ment, do not think fit to deliver their private 
Opinion, what Rules Parliaments may in Reaſon 
5 ſuppoſed to have; I ſhall not ſay any Thing to 
that. 

As to the Arguments of what Evidence ſhall be 
ſuſficĩient to adjudge a Man to Death in this Houſe: 
I confeſs, I ſhall at all Times be very careful, how 
| give my Opinion in Matters of Life and Death; 
becauſe I think the greateſt Caution is to be uſed 
in that Caſe. And for this Reaſon, I can't conſent 
to give my Opinion in one Cafe, that I ſhall think 
fit to retract in any Caſe afterwards. - 

If I underſtand the Meaning of the Houſe, tis 
not in favour to Sir John Fenwick himſelf, that 
Gentlemen oppoſe this Bill; but for fear of uſher- 
ing in a Precedent, that may be made uſe of againſt 
a better Man. 

| confeſs, here is a worthy Member that ſpake 
laſt, ſaid ſomething in his Argument that hath 
ſome weight with me. I did apprehend by the 
general Debate of the Houſe, That the Parliament 
had no Rules at all, but what they would fix to 
themſelves; But I have a great Regard for his 
Opinion. Burt if he ſays true, The Evidence be- 
fore you is not legal Evidence in Weſtminſter-hall ; 
but 'tis legal Evidence according to the Rules of 
Proceeding in the high Court of Parliament: But 


1 think truly, if they may be preſumed to have 


any Rules to go by, nothing is ſo plain to me, as 
that a Rule of their own of ſo late date, as the 
Act for regulating Tryals in Caſes of Treaſon, 

ſhould be a Rule to them: And 'tis ſaid in that 
Act, That after ſuch a Day, no Perſon ſhall be 
brought to Tryal in any Caſe of Treaſon, &c. but 
he ſhall be condemned upon the Evidence of two 


Witneſſes; and I muſt needs ſay, that Act that 


was paſſed laſt Seſſions, is ſo much for the Liberty 
of the People of England, that I think it will be 
very hard to repeal that ſubſtantial Part of the 
Law ſo ſoon after it was made. 

As to the Extraordinarineſs of the Caſe, I am 
ſenſible what ſtreſs hath been laid on that Argu- 
ment, as if the Strength of this Governmeat did 
in ſome Meaſure depend upon your Diſpoſal of 
this Matter one Way or the other; and ſince that 
is the Caſe, I ſhall ſpeak tenderly of it; for I do as 
much abhor Acts of Treaſon againſt the Govern- 
ment, as any Man that hath ſpoke for this Bill : 
I think, as the Crime is to be diſtingniſhed from 
all others, as being a more than ordinary Crime; 
ſo | think the Perſon that is concerned, muſt be 
extraordinary: And I think, with ſubmiſſion, there 
is ſome difference between Principals and Seconds 
in an Act of Treaſon. When you can't come — a 

an 
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Man being the Head-of a Rebellion, it may be rea- 
ſonable to proceed by Bill of Atcainder: bur [ 
think tis not to be uſed upon all Occaſions, or 
when you may come at a Perſon another Way 3 
which I think, is the Caſe of this Gentleman. I 


am of Opinion, that there does not depend more 


upon Sir John Fenwick now, than when he was firſt 
taken, Why he was not tryed, I ſhall not ex- 
amine the Reaſon ; I ſuppoſe it was becauſe he gave 
ſome Aſſurance of his Confeſſion : truly, I have 
heard no other Reaſon for proceeding againſt 
him now, but thofe Papers which have been ad- 
judged ſcandalous, and are fo to all intents and pur- 
poſes, 1 do think truly: But the Liberty of the 
People of England is very much concerned in the 
Revocation of that Act, which was promoted for 
the Liberty of the People; and none of the Argu- 
ments that have been uſed can convince me, That 
Iought to give judgment upon lefs Evidence than 
is provided by that Act. | 

Mr. Sloane. Sir, 1 hardly thought I ſhould have 
needed to have tronbled you with my Thoughts in 
this Matter, but that this honourable Gentleman 
that ſpake laſt, has gone fo far in his Reaſon, as 
to ſpeak to Matter of Law; he ſeems to extenuate 
the Fault of Sir John Fenwick; and gives it as a 
Reaſon why he ſhould not be attainted by this Bill, 
for that he was none of the Principals, bur only 
an Accefſary ; there is no Gentleman of the Gown, 
but will tell you, That there is no Acceſſaries in 
Caſes of Treaſon, but they are all Principals, 
and equally guilty; and there is no Evidence in 
this Caſe to make him Acceſſary, but he is either 
Principal or nothing, 

When 1 have made this Obſervation, give me 
leave to tell you my own Thoughts; as every Man 
is to be ſaved by his own Faith, fo may my Sal- 
vation depend, upon my Opinion according to my 
Conſcience in this Matter, which is for paſſing 
this Bill. 

The laſt Time 1 gave you my Reaſons why I 
was for this Bill; and yet I have not heard them 


anſwered, though a Gentleman ſaid I anſwered my 


ſelf; but 1 will ſtate the Caſe, and deſire him to 


reply to me. I did fay then, Sir, and do fo 


again, That] do not think thoſe ſcandalous Papers 


any Reaſon to provoke you to paſs this Bill; and 


1 do think, if he fhould be threatned, it would 
be a Blemiſh upon his Confefſion. Another Thing 
I put out of the Caſe, That he is a Man fo 
dangerous to the Government, that if he eſcape, 
we are all undone. I do take him, that in his 
Perſon, Intereſt and Friends, he is not ſo; and 
would not have that be a Motive for the paſſing 
of this Bill: But take it upon the Evidence that is 
before us, and in the Nature of our Proceedings ; 
Thea J will ſay, we have great Reaſon to proceed 
upon This Bill, for the Preſervation of the Govern- 
ment, and for this Reaſon; whereas it is inſiſted 
on one ſide, That here are the Laws and Liber- 
ties of England at Stake, and no Body knows 


vwhofe Caſe it may be next. Sir, if we don't go 


upon good Grounds and Reaſons, that we don't 
fear any Bodies following, God forbid we ſhould 
make this a Precedent: But pray turn the Tables 
on the other ſide, and ſee what the Caſe will be; 
that here is a Gentleman that eyery Body of the 
Houſe does believe guilty; that he hath been in a 
Conſpiracy to bring in the French, and depoſe 
the King; and the Man came before us, and we 
had no Power to reach him; What will be the 
Precedent on the other Side? It will be eaſie to 
take off one of the Witneſſes by Men of great 
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Eſtates, and then there is no coming at them 
even by the Parliament themſelves: This Parlia- 
ment was of Opinion, That they could not come 
at Sir John Fenwick, though they were of Opinion 
that he was guilty. | 

But now, Sir, to that which is the Queſtia; 
"Tis allowed by every Body, you may do what yon 
pleafe; but without ſtraining your legiſlative pow. 
er, I ſhall offer my Thoughts and Reaſons for it 
upon theſe three Points; That the Fact is Treaſon. 
that he is plainly guilty; and that we have a plain 
Juriſdiction in this Caſe, in the ordinary Methods 
and Proceedings of Parliament. 

Sir, the Fact is Treaſon, the Meeting at ſcyer;} 
Times, and conſpiring, and conſulting ro bring 
in a french Power to depoſe the King: You haye 
been told by ſeveral Perſons, and the Council at 
the Bar, That ſuch Meetings without ſome other 
Overt- Act. is not Treaſon; but 1 affirm, the con. 
trary, for that is an Overt- Act of cempaſſing the 
Death of the King; and Sir Bartholomew Shower 
who did inſiſt upon it at the Bar, did otherwiſe 
act his Part upon it at the Tryal of Mr. Cy: 
for he offered it at firſt, but afterwards he de. 
ſerted it as a Thing he could not ſtand upon; 
for 'tis the Opinion of all the Judges, upon a late 
Reſolution. 

Then, Sir, the Fact being Treaſon, is no Ag 
ex pet Facto. We are not making that Treaſon 
which was not fo, but we are only judging of 
the Fact that was Treaſon before; though if it 
was a doubt whether it was Treaſon or no, the 
Parliament hath a Power by 25 Ed. 3. to judge 
that Treaſon, that the Courts below have no 
Power of. 

The next Thing is, Whether there be ſuf. 


cient Evidence of his Treaſon before us? J will 


put out of the Caſe, as no concluſive Evidence at 
all, what Goodman hath ſaid upon his Oath (fur. 
ther than that there was ſuch a Witneſs that did 


and could ſwear ſuch a Thing, and that he was 


examined before the Jury;) and this I will take 
upon me to ſay; (and I will give my Reaſon for 
my Opinion) That the Parliament is not obliged 
to two Witneſſes by any Law now in being. 

It hath been told you, That from the Time of 
Ed. 3. one Witneſs was ſufficient till the Statute 
of Ed. 6. Now I will prove to you, from the 
Statute of Phil. and Mary, That by the common 
Law, and all the Time between the Reign of Ed. 
3. and Ed. 6. one Witneſs was ſufficient for this 
Treaſon. For that Statute of Phil. and Mary does 
ſay, That any Perſon that ſhall bring from beyond 


Sea, any falſe and counterfeit Coin, or be accuſed 


or impeached of any Offence concerning the Im- 
pairing, Counterfeiting, or Forging of any Coin 
current within this Realm, ſhall, and may be 
indicted, arraigned, convicted, or attainted by 
ſuch-like Evidence, and in ſach-like Manner as 
was accuſtomed before the firſt Year of K. Ed. 6. 
Now, What was the Reaſon of thar Statute before 
the Statute of Ed. 6.? Thoſe Counterfeits were to 
be tryed by one Witneſs; and therefore at this 
Day all the Counterfeiters, and Utterers of falſc 
Coin, have been attainted by one Witneſs. 

"Tis faid again, That there is the Law of Nati- 
ons, and the Law of God to the contrary, Gentle- 
men have ſaid ſeveral Times already, That in 
Murther and Felony, one Witneſs is ſufficient. 
which ſaving ſome little Parts of the Judgment as 
to the Forfeiture and Attainting of the Blood, is 
the ſame Penalties, We are not in the Land where 
that Law was in Force; for by that Law, as to 
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common Felons, there was Reſtitution only: 
But | would put a Gentleman that fits by the Bar 
this Caſe, by the ſame Law of Deuteronomy and 
Numbers, that he hath quoted; Adultery is Death : 
Will you be contented, that That ſhould be fo 
here? They are either all of them in Force, or 
none of them in Force? 

do ſay, That by the Statute of Ed. 3. and ever 
after till the Statute of Ed. 6. one Witneſs was 
ſufficient to convict any Man of Treaſon. And I 


do ſay; That the Statutes of Ed. 6. does not con- 


clude the Parliament from any Method of ptoceed- 


8. 

"Toe Statute ſays, That no Man ſhall be indicted, 
&c. nor ſhall they proceed upon ſuch Indictment; 
from which Words in the Statute, I do plainly 
make it appear to any Gentleman that will read it, 
Tis confined only to the Courts of Weſtminſter-hall : 
For certainly, you can't call a Bill of Attainder, 
to be a Prozecding upon an Indictment. What I 
ſay, is only to diſcharge my own Conſcience, and 
to ſalve the tender Conſciences of them that 
hear me; and therefore, I deſire them never 
to ſay, That there oaght to be two Witneſſes, 
hefore they anſwer what I have ſaid upon that 
Statute, 

Thea, Sir, you have need but of one Witneſs, 
and you have had Capt. Porter before you; who, 
L think, nothwithſtanding all that hath been ſaid, 
is a credible Witneſs. A Gentleman made ſome 
Objections to his Credit, and told you, he was 
not to be believed, becauſe he was in the ſame 
Conſpiracy, and had been in ſuch a villainous Acti- 
on: But, Sir, the ſame Gentleman hath often con- 
fined you to the Rules of Meſtminſter- hall; and he 
hath told you, Tis a wrong Place here, and that 
a Man has not ſo good a Tryal here, as in Weſt- 
minſter- hall. Why? the Thing that was ſpoke of, 
of his being concerned in the Aſſaſſination, and of 
his being a fellow Conſpirator with them, which 
is now urged as an Objection before you, is no 
Objection in Weſtminſter-hall? 

1 would only take notice of another Objection 
this Geatleman made to the Witneſs, which he 
ſaid he had from the Bar; which was, That Capt. 
Porter was not pardoned, and he was now drudg- 
ing for his Pardon; but that is ſo far from what 
ought to be quoted, that he that ſaid it, ought to 
be reprimanded for it. 

He made another Objection againſt his being a 
good Witneſs, and compared it to the Caſe of an 
Hundredor; but he did not remember, that the 
Man that was robbed is a good Witneſs; and the 
Reaſon is, becauſe of the Neceſſity of the Thing, 
and that no others can be; and the Defen- 
dant in an Hundred can't be a Witneſs, becauſe 
there may be others; and that is the Reaſon of 
this Caſe, | | 

And for the Precedents in Richard 3d's and 
Henry ath's Time, no Gentleman can inſiſt upon 
them conſidering the difference of the Crown, and 
the one Attainted the other ; and they were not 
reverſed upon the Point of Juriſdiction, but be- 
cauſe of the different Rights of the Kings ; and no 
Body had pretended to Anſwer the Caſe of the 
Regicides, they were not left to the Law; I mean 
luch as were actually Tryed before the Parliament: 
But the Parliament paſſed different Judgments on 
them; and ſome of them were in Cuſtody. What 
was told you of Cromwel's Caſe and others, they 
59 upon the ſame Reaſon; That they were not 
heard though they were in Cuſtody. 


Sir John Fenwick. 
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Col. Wharton. A Gentleman lately told you, we 
had lately paſſed an Act for Tryals in Caſes of 
Treaſon, and how we are in this Proceeding, about 
doing ſomething that is contrary to it; that is a 
Thing that would ſtick with me, if I could not 
anſwer it, but 1 appeal to every Gentleman in. 
this Houſe, whether that Act hath any ſort of 
Relation to Tryals in Parliament; for that is only 
to direct the Courts in Weſtminſter- Hall. 

I have only this to ſay, I think the Evidence 
very full before you; I think you have had one ve- 
ry good Witneſs, and the Council for the Priſoner, 
had liberty to confront him : If he had not been 
guilty, the Priſoner at the Bar would have deny'd 
it; I am convinced of the Truth of it, and my 
Conſcience is to make a Judgment upon it, and 
that is all we can go by here. 

Mr. Fefferys. A worthy Gentleman of the long 
Robe hath taken Pains to find out Precedents to 
juſtifie our Proceedings; and another ſays there is 
no Act to circumſcribe our Proceedings; but ſince 
Gentlemen differ ſo much, it gives me a great deal 
of Caution. This I know, there is a Law of 
the Land, by which Perſons ought to be govern- 
ed: I take this to be an extraordinary Method 
of Proceedings, and I hope the Lords will take 
more Care of the Matter, than the Commons. 

Mr. Edward Harley. Sir, 1 can't ſatisſie my ſelf 
to be for this Bill, and in a few Words, I ſhall 
give my Reaſon for it: It hath been ſaid, That 
the Parliament is unlimited; I do agree that we 
are not tied to the Rules of Weſtminſter-Hall ; I 
ſhall only mention the Reaſon why two Witneſſes 
are required in Caſes of High-Treaſon. If any 
will look into the Hiſtory of England, they will 
find it hath been often the Deſign of the Crown, 
to trump up Plots upon the Subject; and there- 
fore theſe As took particular Care there ſhould 
be two Witneſles to prove the Fact; this is the 
Reaſon of the Law, and I think, upon it the Li- 
berty of the Subject is founded, and therefore 1 
can't be for this Bill. 


Then the Queſtion for paſſing this Bill was put, and the 
Houſe divided. 


Ayes 189. Noes 156. 


The Writ for Executing Sir Joh» Fenwick 
being under the whole Broad-Seal, and 
incloſed in it, 


Ulielmus tertius Dei Gratia, Anglia, Scotie, 
8 Franciæ & Hibernie, Rex, Fidei def. &c. Vic. 
Com. London, & Vic. Com. Midx. Salutem : Cum 
Johannes Fenwick, Bar. per quendam actum ad ſeſſio- 
nem preſentis noſtri Parliaments apud Weſtminſt. ſuper 
viceſimum diem Octobris Anno Regni noſtri octavo per 
prorogationem tent. Edit. de alta proditione per ipſum 
perpetrat. & Commiſſ. attinctus fuit, & executio ſuper 
inde adhuc reſtat faciend. & quia pro certis cauſis & 
conſiderationibus nos ſpecialiter moventibus totam ex- 
ecutionem Actus attincturæ prædict. ſuper ditt. 


Johannem Fenwick præter amputationem Capitis ſui 
omitti volumus, ideo præcipimus vobis & per preſentes 
iter injungendo mandamus quod in & ſuper vi- 
ceſimum tertium diem inſtantis menſis Januar. inter ho- 
ra 
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ras nonam &. undeci mam ante meridiem ej uſdem dici Weſtmonaſt. decimo oct ado die Januar. Anno Fegni 


Ai um TFohannem Fenwick in Goala noſtra de New- 
gate ſub Cuſtodia veſtra nunc exiſtent. 4 goala pre- 
dict. uſque ad Tower-Hill, ducatis & Caput ipſius 
Johannis Fenwick ad tunc & ibidem amputari © 4 
Corpore ſuo omnino ſeparars facietis. Teſte mei pſo apud 


noſtri octavo. 

Te Label. Chute, 
Vic. Com. Lond. & Midx, de executione 

faciend. Fohn Fenwick, Bar. authoritate 

Parl. Attintt, Cuhute. 


CE RE RBC A ESSE BEBEing: 


The TRY AL of Captain THOMASG VAUGHAN. 


Die Sabbati, triceſimo primo OcFobris, Aunoque Negni Regis 


Willhelmi Oclavo, Annoque Domini. 1696. 


The Court being ſate, at which were preſent, Sir Charles Hedges, Judge of the Hig}, 
Court of Admiralty, the Lord Chief Juſtice Holt, the Lord Chief Tuſtice Treby, 


the Lord Chief Baron WW ard, Mr. Juſtice T urton, and others of His Maujeſties 


0 ammi ſſionerc. The Court proceeded on this manner. 


Cl. of Arr SRE e AK E Proclamation. 
cher. . O Yes, O yes, O yes. All 
| 5 M manner of Perſons that have 
2 8 any Thing more to do, &c. 
e and were adjourned to this 
BP h Hour, dram near, and give 


your Attendance. God fave the King. 


Then the Grand Jury were called over, and the Ap- 
pearances mark'd. And Witneſſes being Sworn in 
Court to give Evidence to them, againſt Thomas 
Vaughan, they withdrew to hear the ſame. 


Then the Keeper of Newgate was ordered to bring 
bis Priſoner Thomas Vaughan to the Bar. (Which 


he did.) | 


Cl. of Arr. Tho. Vaughan, Hold up thy Hand. 
(Which he did.) Thou ſtandeſt Indicted, &c. 

How ſay'ſt thou, Tho. Vaughan, Art thou guilty 
of the High-Treaſon whereof thou ſtandeſt In- 
dicted, or not guilty ? 

T. Vaughan. Not guilty. 

Cl. of Arr. Culprit, How wilt thou be try'd ? 


T. Vaughan. By God, and this Country. 
Cl. of Arr. God ſend thee a good Delive- 


Tance- 


And then the Court proceeded to the Tryal of the Pi- 
rates, and gave notice to Mr. Vaughan to prepare 


for his Tryal on Friday next, the 6th of Novem- 
ber, 1696. ; f 


Die Veneris, ſexto Novembris. Anno- 
que Regni Regis Willhelmi Octavo, 
Annoque Domini, 1696. 


Cl. of Arr. RYER, make Proclamation. 
Cher. O Yes, O yes, O yes, Al manner o 
Perſons that have any Thing more to do at this 
ons of Oyer and Terminer, adjourned over to this 
Day, draw near and give your Attendance, And 


you Sheriffs of the City of London, return the Pre- 
cepts to you directed, upon Pain and Peril woich wil 


fall thereupon. 
Then the under Sheriff returned the Precepts. 


Q. of Arr. Make Proclamation. 

Cher. O yes, Tou good Men of the City of Lon- 
don, ſummoned to appear this Day, to try between 
our Sovereign Lord the King, and the Priſoner at the 
Bar, anſwer to your Names, as you ſhall be called, 
every one at the firſt Call, and ſave your Ines. 


The whole Pannel was called over, and the Appear. 
ances of thoſe that anſwered, recorded, und the 
Defaulters were again called over. 


Mr. Phipps. Will your L_ pleaſe to order, 
that two Men may be brought from the Marſhal- 
ſea, in the behalf of the Priſoner ? 

L. C. J. Holt. You ſhall have an Order. 


Then the Court went on the Tryal of the Six Pirates, 
and after the Tryal was over, Thomas Vaughau 
was called to the Bar. 


T. Vaughan. My Lord, my Irons are very unea- 
ſie to me, I deſire they may be taken off. 

L. C. J. Holt. Ay, ay, take them off. 

Mr. Phipps. If your Lordſhip pleaſe, we bare 
ſome doubts as to the Indictment. 

J. C. J. Holt. If you have any Exceptions, y0! 
ought to have made them before the Priſoner 
pleaded to it. | 

Mr. Phipps. I thought you had allowed it, My 
Lord, in former Caſes. | ; 

L. C. J. No, we did not allow it as of Right 
due to the Priſoner ; the Exceptions ſhould have 
been made before the Plea. You were iudulg 4 
in being heard at firſt in the Caſes of Kookwood, 
Cranburne, and Lowick, but it was not the lIntedt 
of the Act, to alter the Method of the Proceed. 
ing; and ſo upon conſideration hath i: been es 
termined. The Priſoner hath Time given * 


1696. 
the Act to make any Exception to the Indictment 
before he pleaded, but you may move what you 
will afterwards in Arreſt of Judgment, if it be 
my Arr. Thomas Varghan, Thoſe Men that 
you ſhall hear called, and perſonally appear, are 
to paſs berween our Sovereign Lord the King 
and you, upon Tryal of Life and Death; if there- 
fore you will challenge them, or any of them, 
your Time is to ſpeak unto them as they come 
ro the Book to be {worn, before they be ſworn. 

Mr. Phipps. T here was one Man here that de- 
ſired to be excuſed, becauſe he was on the Grand 
Jury 3 therefore it ſeems there are ſome return- 
ed upon this Jury that were on the Grand Jury, 
which I think ought not to be. 

I. C. J. Challenge them then. 

Mr. Phipps. We do not know the Men. 


Then the Paunel was called over, and a great many 
Challenges made, and the Twelve Men that were 


Sworn, were theſe. 


Edward Leeds | | Caleb Hook 


Nath. Green Joceline Roberts 
Hen. Serbrook. Tho. Parker 
Jo. Sherbrook, Pzter Gray 


Tho, Emms. Roger Poſton 
Peter Parker 1 ——Weoelty. 


Cl. of Arr. C:yer, Make Proclamation, 

Cryer. O yes, If any one can inform my Lords, the 
King's Juſtices and the King's Serjeant, the King's At- 
rorney-General, the King's Advocate, in his High 
Court of Admiralty, before this Inqueſt be taken of the 
Hirh- Treaſon, whereof Thomas Vaughan, the Priſo- 
ner at the Bar, ſtands indicted, let them come forth, 
and they ſhall be heard, for now the Priſoner at the 
Bar ſtands upon his Deliverance ; and all others that 
are bound by Recognizance to give Evidence againſt 
the Priſoner at the Bar, let them come forth and give 
their Evidence, or elſe they forfeit their Recogni- 
ance. 

Cl. of Arr. Thomas Vaughan, Hold up thy Hand. 
(Which he did.) You that are ſworn, look upon the 
Priſoner, and hearken to his Cauſe. ' He ſtands 
Indicted by the Name of Thomas Vaughan. 

Whereas, That before and until the 8th Day of Ju- 
ly, in the th Tear of the Reign of our Sovereign Lord 
King William III. there was open War between our 
ſaid Lord the King, and Lewis the French King, 
And that the ſaid War continued on the ſaid 8th Day 
of July, in the 7th Year aforeſaid, and doth ſtill conti- 
nue. And that for all the Time aforeſaid, the ſaid 
Lewis the French King and his Subjects, were, and 
at preſent are Enemies of our ſaid Lord the King that 
now is : Aad that at the Time of the ſaid War, and 
before the ſaid 8th Day of July in the 7th Year afore- 
ſaid, the ſaid Lewis the French King, ſet out, a- 
mongſt others, a certain ſmall Ship of War called the 
Loyal Clencarty, of which Thomas Vaughan, 4 
Subject of our ſaid Lord the King that now is, was 
Commander, with ſeveral French Subjects, Enemies 
of our ſaid Lord the King, to the Number of 15 Per- 
ſons, in a Warlike manner to take and deſtroy the Ships, 
Goods, and Moneys of our ſaid Lord the King, and 
his Subjects, and againſt our ſaid Lord the King, to 
wage War upon the High-Seas, within the Juriſdiction 
of the Admiralty of England. And that at the Time 
of the ſaid War between our ſaid Lord the King, and 
the aforeſaid Lewis the French Xing, Tho. Vaughan, 


late of Galloway, in the Kingdom of Ireland, Mar- 
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riner, being a Subject of our ſaid nom Lord the Ming. 
as 4 falſe Rebel againſt the ſaid King his Supreme 
Lord, and not having the Fear of God before his Eyes, 
nor conſidering the Duty of his Allegiance, but being 
moved and ſeduced by the inſtigatien of the Devil, 
and altogether withdrawing the cordial Love, and true 
and due Obedience which every true and ſaithſul Sub- 
Jeet of our ſaid Lord the King, ought, by Law, to have 
towards the ſaid King; and the ſaid War, as much 
as in him lay, againſt our ſaid Lord the King, deſign- 
ing and intending to proſecute and aſſiſt, The id 
Tho. Vaughan on the ſaid 8th Day of july in the ſaid 
7th Year of the King, being a Soldier aboard the Ship 
of War called the Loyal Clencarty, in the Service of 
the ſaid Lewis the French King, And being then on 
the High-Seas, within the Juriſdiction of the Admi- 
raity of England, about Fourteen Leagues from Deal, 
did then and there by Force and Arms, falſely, ma- 
liciouſly, wickedly, and traiterouſly, aid, help, and aſ- 
ſiſt the Enemies of our ſaid Lord the King, in the Ship 
of War called the Loyal Clencarty. And afterwards 
the ſaid Thomas Vaughan, in the Execution and 
Performance of his ſaid aiding, helping, and aſſiſting, 
maliciouſly, falſely, and traiterouſly [ed 4 Cruiſing 
to ſeveral Maritime Places within the ꝓuriſdiction a- 
foreſaid, by Force and Arms to take the Ships, Goods, 
and Money of our ſaid Lord the King, ind his Sub- 
jects, againſt the Duty of his Allegiance, the Peace of 
our ſaid Lord the King, and alſo againſt a Statute in 
that Caſe made and provided. 

And the ſaid Jurors for our ſaid Lord the King, 


upon their ſaid Oaths, farther r. That the afore- 


ſaid Thomas Vaughan, as a falſe Traytor againſt our 
ſaid Lord the King, further deſigning, practiſing, and, 
with his whole Strength, intending the common Peace 
and Tranquility of this Kingdom of England to diſturb; 
And War and Rebellion againſt the ſaid King upon the 
High- Seas within the Juriſdiction of the Admiralty of 
England, to move, ſtir up, and procure. And the 
ſaid Lord the King, from the Title, Honour, Royal 
Name, and Imperial Crown of his Kingdom of England, 
and Dominions upon the High-Seas, to depeſe and de- 
prive, and miſerable ſlaughter of the Subjects of the 
ſaid Lord the King, of this Kingdom of England, ur- 
on the High-Seas, and within the Juriſdiction aforeſaid, 
to cauſe and procure, on the ſaid 8th Day of july, in 
the ſaid th Tear of the King, upon the High- Seas, about 
Fourteen Leagues from Deal, and within the Domi- 
nion of the Crown of England, and within the Furiſ- 
diction of the Admiralty of England aforeſaid, falſely, 
maliciouſly, deviliſhly, and treacherouſly by Force and 
Arms, with divers others falſe Rebels and Traytors, (to 
the Furors unknown) War againſt our ſaid now Lord 
the King, prepared, promoted, levyed, and waged. And 
that the ſaid Thomas Vaughan in performance of his 
ſaid War and Rebellion, then and there by Force and 
Arms, maliciouſly, wickedly, and openly aſſembled and 
Joined himſelf with ſeveral other falſe Traytors and 
Rebels (to the Furors unknown) to the Number of Fif- 
teen Perſons, being Armed and Provided in a Warlike 
Manner, with Guns and other Arms, 4s well offenſive 
as defenſive. And the ſaid Thomas Vaughan, then 
and there being aboard the ſaid Ship of War, called the 
Loyal Clencarty, aſſembled with the other falſe Rebels 
and Traytors as aforeſaid, maliciouſly, wickedly and 
trayterouſly ſailed a Cruiſing to ſeveral Maritime Places, 
with the aforeſaid Ship of War, called the Loyal Clen- 
carty, with an intent to take, ſpoil, and carry away 
the Ships, Goods, and Money, of our ſaid Lord the 
King, and his Subjects, by Force and Arms, upon the 
High and open Seas, within the Juriſdiction aforeſaid ; 
againſt the Duty of his Allegiance, the Peace of our 

; Vu ſaid 


* 


We A ee IA OTIS * > 
- 4 2 . 
9 2 = 


3 30 | The Tryal of 


1 ſaid Lord the King, his Crown and Dignities ; and 


likewiſe againſt the Form of a Statute in this Caſe made 

and provided. 
Thomas Noden,7 ,_ 

Samuel — * 

Upon this Indictment he hath been Arraigned, 
and upon his Arraignment he hath pleaded not 
guilty, and for his Tryal he hath put himſelf up- 
on God and his Country, which Country you are. 
Your Charge is to enquire whether he be guilty of 
the High-Treaſon whereof he ſtands indicted, or 
not guilty. If you find him guilty, you are to enquire 
what Goods or Chattels, Lands or Tenements he 
had at the Time of the High-Treaſon committed, 
or at any Time ſince. If you find him not guilty, 
you are to enquire whether he fled for it. If you 
find that he fled for it, you are to enquire of his 
Goods and Chattels as if you had found him guil- 
ty. If you find him not guilty, nor that he did 
fly for it, you are to ſay ſo, and no more, and hear 
your Evidence. 

Mr. Whitaker. May it pleaſe you, my Lord, and 
you Gentlemen of the Jury, The Priſoner at the 
Bar, Thomas Vaughan, ſtands indicted for High- 
Treaſon, That whereas on the grh of July, there 
was a War between his Majeſty the King of Eu. 
gland, and Lewis the French King; amoneſt other 
War-like Preparations, that the French King did 
make, he did ſet forth a Ship called the Loyal 


Clencarty ; That the Priſoner at the Bar, as a falſe 
Traytor, did liſt himſelf aboard this Ship; And 


on the High Seas, about Eleven Leagues from 
Deal, did traiterouſly aid the King's Enemies, to 
take the King's Ships. This is ſaid to be againſt 
the Duty of his Allegiance, and the Peace of our 
Sovereign Lord the King, his Crown and Dignity. 
He ſtands further Indicted, for that he, the ſaid 
Thomas Vaughan, with ſeveral other falſe Traytors, 
did levy War, and Arm themſelves with Arms, 
Offenſive and Defenſive, and was cruiſing on the 
High-Seas, off of Deal, with an Intent to take 
the King's Ships, and to kill and deſtroy the King's 
Subjects, againſt the Duty of his Allegiance, and 
the Peace of our Soyereign Lord the King, his 
Crown and Dignity. To this Indi&ment he has 
pleaded not guilty, We ſhall call our Witneſſes, 
and prove the Fact, and doubt not but you will 
do your Duty. 

Dr. Littleton. Gentlemen of the Jury, you have 
heard the ludictment opened, and alſo what fort 
of Crime the Priſoner at the Bar ſtands charged 
with, viz. That he being a Subject of the Crown 
of England, has, together with his Accomplices, 


armed himſelf ina Military Way, to murther and 


deſtroy his fellow Subjects, and as much as in him 


lay, to ruin his Native Country, by ruining the 


Trade and Traffick, which is the great Support 
and Riches of the Nation. And that his Crime 
might be conſummate, he, with his Accomplices, 
has done what in him lay, to dethrone, and diſpoſ- 
ſeſs his ſacred Majeſty, as well knowing it was in 
vain to expect to make the Nation unhappy, as 
long as we enjoy ſo great and good a Prince. 
So that you are to look on the Priſoner as an E- 
nemy and Traytor to his own Country; and not 
only ſo, but as one of the worſt and moſt dange- 
rous Enemies: Since he being a Subject of theſe 
Wands, was the better able to ſpy out our Weak- 
neſſes and Defects, and thereby to do us the greater 
Miſchief. It is not to be expreſs'd what Ruin and 


Deſolation it would have cauſed to this Nation, 


8 Will. 3 


had this Man and his Accomplices brought their 
wicked Intentions to effect; and all this was done 
to aid and aſſiſt the Grand Enemy of Criſtendom: 
and of our own Country in particular, the French 
King. Therefore as you are Lovers of your Kin 
and Cduntry, and your fellow- Subjects, „ hom the 
Priſoner and his Accomplices would have deſtroy- 
ed; I am ſure you will take care to do the Nati. 
on Juſtice, and that he be brought to condign py. 
niſhment. Gentlemen, there is one Thing further 
that I muſt not omit, viz. That the Priſoner at the 
Bar being in Cuſtody for theſe very Crimes about 4 
Twelve-month ſince, did not think fit to truſt to 
his Innocency, nor to his pretended French Extra. 
ction, but the Day before he was to be Tryed, he 
thought fit to break Priſon, withdraw from Ju- 
ſtice, and run his Country: Which though not 2 
Confeſſion and full Proof, yet is a great Evidence 
of his Guilt, 

Mr. Sol. Gen. May it pleaſe your Lordſhip, and 


you Gentlemen of the jury, the Priſoner at the 


Bar, Thomas Vaughan, ſtands Indicted for two 
Sorts of Treaſon. The one is for levying War 
againſt the King, the other is for aiding and ahet- 
ting the King's Enemies. And to prove the firſt, 
the levying of War, we ſhall prove that he was 
a Captain of a French Ship, call'd the Granado of 
St. Maloes, and that with that Ship, he took and 
carried away many of his Majeſty's Subjects, and 
toak ſeveral Merchant Ships, and carried them to 
France. We (ſhall likewiſe prove that he was Ca 
tain of another French Ship, called the Loyal Clen- 
carty, with which he was cruiſing off of Deal, where 
we had ſeveral Ships lying at the ſame Time: 
And there he being on Board the ſaid Ship Cencar- 
ty, was taken Priſoner, with a Commiſſion, by 
which he was conſtituted Captain of the Loyal 
en g under the Hand of Lewis the French 

ing. 

And to prove him aiding and abetting to the 


King's Enemies, we ſhall prove againſt him this 


particular Fact; that he and his Accomplices did 
in the Vear 1692, come to London, and went to 
Tower-Wharf, to enquire what Veſſels were ready 
to go down the River; and there was one laden 
with Piece Goods, and he put himſelf, and ſeve- 
ral other of his Accomplices into this Veſſel, to 


go down the River; but they had contrived the 


Matter, and brought it ſo to paſs, that they fell 
on thoſe Men who had the Government of the Ship, 
and carried away this Veſſel to France, Now if 
this be true, the Priſoner is certainly guilty of aid- 
ing the King's Enemies: And to prove he was 
guilty of this, we will prove to you, that even in 
France, where he was at perfect Liberty, he own- 
ed he was the Contriver of all this, and that he 
had a thouſand Pound for his Share of what was 
taken from our Merchants. If we prove thee 
two Facts againſt him, I doubt not but you will 
find him guilty, We will call our Wirneſlcs. 

Cl. of Arr. T. Eglington, Rich. Crouch, Samuel Old- 
ham, John Bub, Noden (Who appeared, and 
were {worn.) a 

T. Vaughan. With Submiſſion to your Lordſhips, 
and the honourable Bench, I beg that they may 
be put aſunder, out of hearing of one another. 

L. C. J. Let it be ſo, though you cannot inſiſt 
upon it as your Right, but only a Favour that we 
may grant. 

Mr. Cowper. Set up Richard Crouch. Is your Nate 
Richard Crouch ? | | 

R. Crouch, Yes, Sir, 


Mr 


GB r me of = ww 


B: 


© 
£2 
” Þ 220 


= > 


E 


nol 
R, 
L. 


O 
— 


Mr 


1696. 

Mr. Comper. Give my Lord and the jury an Ac- 
count of what you know of the Ship Cventry taking 
of the Clantarty, and what you know concerning 
the Priſoner at the Bar in taking of her. 

R, Crouch. We weighed our Anchor about four a 
On Comper. Where were you? 

R. Crouch. At the Nore. _ 

Mr. Cowper. In what Ship? , 

P. Crouch, The Coventry. After we had been un- 
der Sail a matter of an Hour,we came to an Anchor 
with a little Wind; ſo, Sir, this Thomas Vaughan 
met with a Couple of Pinks, they were ſmall Veſ- 
ſels that he deſigned to take ; but he ſaw us, and ſo 
lay by all Night. 3 | 

Mr. Cowper. Who lay by ? i TY, 

R. Crouch. Thomas Vaughan, the Priſoner at the 

r. 

* Cowper. In what Veſſel was he? 

R. Crouch. In a Two-and-twenty-Oar Barge, he 
lay by at the Gunfleet ; the next Morning we weigh- 
ed Anchor at Day-light ; we ſaw him, and cha- 
ſed after him; and we made them, and he made 
us. and we made what haſte we could, and 
coming up we fired a Gun at him, and then we 
fir'd another, and then he went aſhore. 

Mr. Cowper. What, do you mean that he run his 
Veſſel on the Sands ? 

R. Crouch. Yes, and then we fired another Gun 
at him, and then he got off again; and then we fi- 
red another Gun, and could not bring him to, and 
then he got off the Sands again; and when we 
came up to him, we Manned our Long-Boat, and 
Pinnace, and Barge, and had him at laſt, When 
he came on Board, he ſaid I cannot deny but Il am 
an /riſh-man, and that my Deſign was to burn the 
Ships at the More. 

Mr. Omper. Did he himſelf confeſs it? 

R. Crouch. Yes he did, that is the Man, I know 
him well enough. | 

L. C. J. When you took him, in what Ship was you? 
EK. Couch. In the Coventry. | 

L. C. J. Out of what Ship was he taken? 

R. Crouch. The Two-and-twenty-Oar Barge. 

L. C. J. What Ship did it belong to? 

f R. Crouch. I reckon it was my Lord Barclays 

arge. 1 

L. C. J. Who did it belong to then? 

K. Crouch, To the King of Fance. 

L. C. J. What Company was there in her, how 
many Men had ſhe aboard? 

R. Crouch. About five and twenty Hands. 

Mr. Cwper. Did you ever hear him ſay any 
Thing of a Commiſſion he had ? 

R. Crouch. J heard he had a French Commiſſion, 


but I did not ſee it. 


14 Comper. Did you hear him ſay any Thing 
of it ? 

K. Crouch. No. 

Mr. Comper. But he told you his Deſign was to 
burn the Ships at the Nore ? 

R. Crouch, Yes. 

Mr. Comper. What Ships? 

R. Crouch, The Engliſh Ships; there were ſeve- 
ral Ships there then. | 
. L. C. J. Were there no Frenchmen aboard the 

arge. 

R. Crouch. No, that I can tell. 

Mr. Lechmere. From whence did he come, from 


England, or France? 


K. Crouch. From Calice in France. 
Le Prithee hear me, this Two - and- twenty - 
Our. Burge, _ it belong to any other Ship ? 
ol. IV. 
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R. &oich. No, not that 1 Cad tell. 
I. C. J. Did he call that Veſſel the Liyal Clan- 


= - 
Crouch. Yes, my Lord. 
Then Edmund Courtney was called. 


Mr. Sol. Gen. Mr. Courtney, pray tell my Lord. 
and the Jury what you know of the going away of 
a Cuſtom- Houſe Boat? | 

Ed. Courtney. Iwill tell you, if you pleaſe. _ 

Mr. Phipps. My Lord, I think they ought not to 
examine to that, becauſe it is not laid in the In- 
ditment. The carrying away of the Cuſtom- Houſe 
Barge is not mentioned in the Indi&ment, and by 
the new Act for regulating Tryals in Caſes of Trea- 
fon, no Evidence is to be admitted or given of 
any Overt-AQ, that is not expreſsly laid ia the In- 
dictment. 

L. C. J Nothing elſe? Suppoſe a Man be indi- 
cted for levying War againſt the King, or adhe- 
ring to the King's Enemies, can't they prove any 
Act that makes out a levying of War, or an Ad- 
herence to the King's Enemy? 

Mr. Phipps. With Submiſſion, not by that Act, 
my Lord, unleſs it he laid in the Indictment. 

L. C. J. Levying of War is the Treaſon; may 
they not prove that leyying of War, without be- 
ing confined to any ſpecial or particular Act? 

Mr. Phipps. With Snbmiſion, by the 25 of Ed- 
ward the {ji Levying of War, as well as imagining 
the Death of the King, mult have the Overt= 
Acts, that are to prove it, expreſs'd in the. Indict- 
ment. 

L. C. J. Levying War is an Overt.- Act. 

Mr. Soll. Gen. The Buſineſs of Overt-Acts is, 
where the Compaſſing and Imagining the King's 
Death is a Crime and Queſtion, and this muſt be 
diſcovered by Overt. Acts. But if Treaſon be fal- 
ſifying of the King's Money, this is Treaſon, but 
there can be no Overt- Act of that, for that is an 
Overt-Act it ſelf; but there muſt be an Overt- 


Act to prove the Compaſſing and Imagining the. 


Death of the King, and in no other Sort of 
Treaſon. : 

L. C. J. Levying of War that is an Overt-AR, 
ſo is Adhering to the King's Enemies. Now Com- 
paſſing and Imagining the Death of the King is 
not an Overt-Act in it ſelf, hut is a ſecret Ima- 
gination in the Mind, and a Purpoſe in the Heart ; 
but there mult be external Acts to diſcoyer that 
Imagination and Purpoſe. 

Mr. Phipps. What is the Meaning of the New 
Act then, that there ſhall be no Evidence of any 
Overt- Act, but what is laid in the Indictment? 

L. C. J. What Overt- Acts are there in Clipping 
and Coyning? | x 

Mr. Phipps, That is not within the new AQ of 
Parliament. 

L. C. J. That is moſt true, the one is excepted, 
the other is not comprehended; but the Queſt ion 
is upon the Statute of 25. Ed. 3d. to which the 
late Act doth refer. Now proving the Adherence 
to the King's Enemy, is proving an Overt. Act. 
Suppoſe it be the Killing of the Chancellor, or 
Treaſurer, or judge in the Execution of his Office, 
What Orert-Acts will you have then? Adhering 
to the King's Enemies, is a Treaſon that conſiſts 
in doing an Overt-Act. 

Mr. Phipps. Yes, my Lord, I take it that it is 
for the new AR, by ſaying that no Evidence ſhall be 
admitted of any Overt- Act that is not expreſily aid in 
the Inditment, _ be intended of ſuch r 
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of which by Law Overt-Acts ought to be laid. 
Now the Killing the Chancellor, or Tron, or 
Judge, in the Execution of his Office, are not ſuch 
reaſons of which it was neceſſary to lay any 
Overt- Acts in the Indictment, and ſo not within 
the Meaning of this new Law. But levying War, 
and adhering to the King's Enemies, which are 
the Treaſons in this Indictment, muſt by the ex- 
preſs Purview of the 25 Ed. 3. be proved by Oyert- 
Acts, which are to be alledged in the Indictment. 
Mr. Sol. Gen. The new Act does not alter the 
Law in this particular, what was Law before, is 
Law now, it leaves the Overt-Acts as they were 
ys not that an Overt- Act need to 


before; and it-fa | 

be expreſt, where it was not needful before. Now 
if a Man be Indicted for compaſſing the Death of 
a private Perſon, there ought to be ſome Overt- 
A to prove his Deſign; but if there be an ludict- 
ment for Murther, there needs no other Overt- 
A to prove it, but the Murther it ſellf 

L. C. J. But the Force of the Objection lies in 
this, viz. To ſay a Man levyed War, or adhered 
to the King's Enemies, is no good Indittment; 
but it is neceſſary to alledge in what manner he 
levyed War, or adhered to the King's Enemies; 
as that he appeared in ſuch a War-like manner, 
or did adhere to and aſſiſt the King's Eremies, by 
joyaing Forces with them, or other ie aſifting 
them, or confederating with them, that muſt he 
ſpecified. But if you Indi& a Man generally tor 
adhering to the King's Enemies, aud not ſay how 
and in what manner he did adhere to them, that 
is not a good Indictment; therefore if you particu. 
larize what Enemies, and how and in what man- 
ner he adher'd to them, no Evidence can be given 
of any other Kind of adherence, but that which 
is ſo ſpecificd in the Indictment. | 

Mr. Sol. Gen. Then we muſt put all our Evidence 
into the Indictment. 

Mr. Phipps. So you muſt, as to the Overt- Acts. 

Mr. Sol. Gen. That will be the ſame Thing as to 
put in all our Evidence, if we muſt give Evidence 
of no Overt. Act but what is expreſt in the Indict- 
ment. But I do not take it, that the Act requires 
all Overt · Acts to be put in the Indictment. 

Mr. Phipps. The Act ſays ſo. Suppoſe you had left 
out the Overt-Act, would the Indictment have 
been good? 

Mr. Sol. Gen. We did not intend to put in all the 
Overt-Acts, but only what related to that Part of 


the Treaſon. 


Mr. Phipps. The Treaſon muſt be proved by 
Orvert. Ads, and the Overt-Acts that prove the 


Treaſon, muſt be mentioned in the Inditment. 
Mr. Sol. Gen. What! the Overt- Acts of theTrea- 

ſons before mentioned, as Counterfeiting the King's 

Money, and the like, are all to be mentioned? 

L. C. J. Conſider, if you can make that a good 
Indictment, to ſay, that the Priſoner adhered to 
the King's Enemies, without mentioning any 
Overt-Acts to manifeſt ſuch an adherence, then 
your Anſwer to Mr. Phipps is full; but if it be not 
a good Indictment, without alledging particular 
Acts of Adherence, then it neceſſarily follows, 
that if Particulars are alledged, and you do not 
prove them as is alledged, you have failed in the 
Indi&meat, and ſo his Objection will lie hard up- 
on you. | 

Mr. Sol. Gen. My Lord, we framed our Indict- 
ment according to the Letter of the Statute. 


L. C. J. In compaſſing the Death of the King, 


bo muſt ſkew how that is maniteſted by the Overt- 


8 8 Will. 3. 
Mr. Sol. Gen, But com paſſing and imagini 

be Ma by ſome Gen adds inis muſt 
I. C. J. Treby. This is a doubt [have often | 
of, I thought it moſt natural that Ong 
Overt-Act ſhould relate to the ſirſt Article vir. 
compaſſing and imagining of the King's Dean. Pa. 
Overt- Act ſeems to be oppoſed to ſomethin» of 

contrary Nature: Act is oppoſed Properly . 
Thought, Overt is properly oppoſed to ſectet 
And that ſort of Treaſon conliſting in fecye; 
Thought and Internal Purpoſe, cannot be know, 
tryed, and judged of, without being diſtloſed and 
manifeſted by ſome external open Act. Where. 
fore it is pertinent and reaſonable, in order t, 
attaint a Man of ſuch Treaſon, that the Indick. 
ment ſhould charge and ſet forth the AR, as well x; 
the Thought. And ſo it hath been uſed to be done 

But, ſuch order or manner doth not ſeem ſo natu. 
ral or neceſſary, in framing Indictments for other 
Treaſons, where the Treaſon conſiſts in vilible or 
diſcernible Facts; as levying War, Ge. 

Nevertheleſs I think an Overt-A ought to he 
alledged in an Indictment of Treaſon for adhe. 
ring to the King's Enemies, giving them Aid and 
Comfort. And the Ovyert-AR, or Acts, in this 
Caſe, ought to be the particular Actions, Means, or 
Manner by which the Aid and Comfort was given, 

jy Lord Cok declares his Opinion to this pur- 
poſe. His Words (which I read out of his Bock 
here) are theſe. The Compoſition and Conneltion of 
the Words are to be obſerv'd, viz. [thereof be at. 
tainted by Overt Deed? This, ſays he, relates to 
the ſeveral and diſtindt Treaſons, before expreſs'd, 
aud eſpecially to the Compaſſing and Imagining of the 
Death of the King, &c. for that it is ſecret in the 
Heart, &c .Now the Articles of Treaſon, before 
expreſt in the Statute of 25 Ed. 3. are four, 1, 
Compaſſing, & c. 2. Violating the Queen, &c, z. 
Levying War, and 4. This of Adhering, Gr. 
(And yet it is hardly poſſible to ſet forth any 
Overt-Act concerning the 2d. otherwiſe than the 
Words of the Statute, That Article expreſſing fo 
particular a Fact.) - 

I do obſerve alſo, that theſe Words [Being there- 
of Attainted by Overt Fact] do, in this Statute, im- 
mediately follow this Article of Adhering, &. 
And it would be a great Violence to conſtrue them 
to refer to the firſt Article only, and not to this 
laſt, to which they are thus connected. If they 
are to be reſtrained to a ſingle Article, it were 
more agreeable to the ſtrict Rules of Conſtruing, 
to refer them to this of Adhering only. 

L. C. J. That which I inſiſt on is this, whether 
the Indictment would be good, without expreſſing 
the ſpecial Overt- Ac. If it be, then this is a ſur- 
pluſage, and we are not confin'd to it; but if it 
be not a good Indictment without expreſſing it, 
then we are confin'd to it. 

Mr. Phipps. I believe Mr. Sollicitor never ſaw an 
Indictment, of this Kind, without an Overt-Act 
laid in it. | 

L. C. J. Can you prove the Facts laid in the 
Indictment? For certainly the Indictment without 
mentioning particular Acts of Adherence, would 
not be good. | 

Mr. Cowper. Yes, my Lord; and as to the Evi- 
dence before you, we would only offer this; whe- 
ther in this Caſe, if the Indictment were laid ge- 
nerally, for Adhering to the King's Enemies in 
one Place, and in another Place levying of War, 
and nothing more particular, it would be good; ! 
doubt it would not. But when there is laid a par- 


ticular A& of Adhering, we may give in Evidence 
; matter 


1696. | 
o ſtrengthen the direct Proof of that par- 
— 12 of rien to the King's Enemies, 
rho” that matter be not ſpecially laid in the Indict- 
ment: For the Act goes only to this, That the 
Priſoner ſhall not be convicted, unleſs you prove 
againſt him the Overt-Acts ſpecially laid in the 
lndigmeat; But whether it ſhall not be heard, to 
make the other Overt: Act which is laid, the more 
robable ? Now we have laid a ſpecial Overt-A& 
in the Indictment; and we have produced Evi- 
dence of it, and we would produce likewiſe colla- 
reral Bvidence,'to induce a firmer Belief of that 
ſpecial Overt- Act, by ſhewing you that he hath 
made-it his Practice, during the War, to aid and 


aſſiſt the King's Enemies; But if the Jury do not 


him guilry of the ſpecial Overt-Acts laid in 
— Ka fg they cannot find him guilty by the 
Proof of any other Overt-Act not laid in the In- 
dictment. But if we prove he has made this his 
practice, in other Inſtances, during the War, 
whether that Proof ſhall not be received? 

Mr. Phipps. My Lord, I deſire the Act may be 
read. It expreſ5ly contradias what Mr. Comper 
ſays; for it ſays, That no Evidence ſhall be given 
of any Overt-Act, that is not expreſsly laid in 
the Indictment. [The Act was Read.) 

I. C. J. That is, you may give Evidence of 
zn Overt-AR, that is not in the Indictment, if it 
conduce to prove one that is in it. As if conſulting 
to kill the King, or raiſe a Rebellion, is laid in the 


Indictment, you may give in Evidence an acting 


in purſuance of a Conſult, that is an Evidence 
that they agreed to do it, tho' that doing of the 
Thing is, of it ſelf, another Overt- Act, but it 
tends to Proye the Act laid in the Indictment. 

Mr. Phipps. The Overt- Act laid in this Indict- 
ment, is his Cruiſing in the Clancarty; and this 
Overt-A& you would prove, is no Evidence of 
that; nor relates to it, but it is a diſtin Overt- 
Act of it ſelf. 

I. C. J. You cannot give Evidence of a diſtin& 
AR, that has no relation to the Overt-Act men- 
tioned in the Indi&tment, tho? it ſhall conduce to 
prove the ſame Species of Treaſon. 

Mr. Cowper. We would apply this Proof to the 
Overt-Act laid in the Indictment. 

L. C. J. Any Thing that has a dire& tendency 
to it, you may prove. : 

Mr. Cowper. We have laid the Overt- Act, that 
he did voluntarily put himſelf on Board this Veſſel 
of the French King, the Loyal Clancarty, and did 
go to Sea in her, and Cruiſe, with a Deſign to 
take the Ships of the King of England, and his 
Subjects. Now Part of the Overt. Ac, is his Intenti- 
on, inthe Act of Cruiſing, we do not charge him with 
taking one Ship, ſo that his Intention is a Member of 
the Overt-A&, and it muſt be proved, to make his 
Cruiſing Criminal, that hedeſign'd to take the Ships 
of the King of England. Now we think it a proper 
Intention, to ſhew, that during this War, before 
and after the Time of the Treaſon laid in the In- 
ditment, he was a Cruiſer upon, and Taker of 
the King's Ships, and this fortifies the direct Proof 
given of his Intention. 

L. C. J. I cannot agree to that, becauſe you go 
not about to prove what he did in the Veſſel call'd 
the Loyal Clancarty; but that he had an Intention 
to commit depredation on the King's Subjects: So 
he might, but in another Ship. Now, becauſe a 
Man has a Deſign to commit depredation on the 
King's Subjects in one Ship, does that prove he 
had an Intention to do it in another? 

Mr. Phipps. He was Cruiſing in the Clancarty, that 


Captain Thomas Vaughan; 


is the Overt-A& laid in the Indictment; and the 
Overt-Act you would produce, is his being in ano- 
ther Veſſel. 

IL. C. J. Go on, and ſhew what he did in the 
Clancarty. You the Priſoner, will you ask this 
Man any Queſtions ? | 

Mr. Phipps. Crouch, you faid, that the Priſoner 
did ſay he could not deny but he was an 7riſ--man; 
how came you to talk about it? 

R. Crouch, He ſaid, I cannot deny but I am an 
Iriſh-man. 

L. C. J. Did he ſay he was an /-;-man ? What 
were the Words he uſed? 

R. Crouch, He told the Lieutenant he was an 
Iriſh-man. 


Mr. Phipps. What Diſcourſe was there? How 


came he to ſay that? | 

R. Crouch. | went by only, and heard the Words 
ſpoken to the Lieutenant. | 

L. CJ. Did he ſpeak Engliſh ? 

R. Crouch. Yes, my Lord. | 

L. C. J. If he ſpoke Engliſh, that is ſome Evi- 
dence he is an Engliſn- man, tho the contrary may 
be proved by him. 

T. Vaughan. That would no more prove me an 
Engliſh-man, than if an Engliſh-man were in France, 
and conld ſpeak French, would prove him a French- 
man, becaaſe he could ſpeak French. 

I. C. J. You ſhall be heard by and by to ſay 
what you will on your own behalf. 

Mr. Phipps, Were there any Fench. men on Board 
the Clancarty. EN 

R. Crouch. No, Sir. 

Mr. Phipps. Mr. Vaughan, will you ask him an 
NA ſelf? ; F Lk 

Mr. Cowper, Call T. Noden. 

T. Vaughan. How did you know that there were 
no French men aboard? Did I addreſs my felt to 
you when I came aboard? 

R. Crouch. No, Sir. | 

T. Vaughan. Did I not addreſs my ſelf to the 
Captain when I came aboard? How came ] to tell 
you I was an Fiſh. man? ; 

R. Crouch. They were all Scotch-men, Engl:ſh- 
men, and Jr;ſh-men. | 

Mr. Phipps. Mr. Vaughan, you need not take up 
the Time of the Court about that Matter. Mr. 
Cowper, you may go on. 

Mr. Sol. Gen. Did the Prifoner own that he aged 
by the French King's Commiſſion? Did you know 
any Thing of his having a French Commiſſion ? 

R: Crouch. Yes, I heard he had one, but 1 did 
not ſee it, but I heard ſo by the Company. | 

L. C.] Were there any Frezch-men aboard? 

R. Crouch. No, not that I know of. They were 
Dutch. men, and Engliſb men, and Scorch-men, and 
Triſh-men. 

M. Comper. Call T. Noden (Who appeared and 
was Sworn, ) Do you give my Lord and the jury 
an Account of taking the Veſſel, call'd the To- 
and-Twenty-Oar- Barge. 

T. Noden. Laſt Year, about Fune or Fuly, to the 
beſt of my Remembrance, I belong'd to his Ma- 
jeſty's Ship the Coventry, and we took the Two- and- 
Twenty-Oar- Barge. 

L. C. J. How many Datch-men were aboard? 

T. Noden. I do not know of above one. 

L. C. J. Treby. What were the Reſt? Were 
there any French-men ? 

J. Noden. Yes, there were ſeveral French-men 
aboard. I belong'd to the Coventry. And as we 
were ſailing by the Nore, and the Gunfleet, our Cap- 
tain ſpy'd a ſmall Veſſel failing by the Sands, _ 
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he ſuppos'd her to be a French Privateer, and he 


fir'd a Gun to make them bring to, and they did 
not obey; and at laſt fir'd a Gun, Shot and all, 
and they would not come to. Then the Captain 
order'd to man the Boat, and row after them: So 


the Barge, and Pinnace, and Long-boat were 


mann'd; and they came pretty near them. This 
Barge we took, was aground alſo, and they got 
her afloat, and ſhe run aground again: And as 
they were aground, moſt of them out of the Boat, 
our Long-boat ſtruck aground ; and waded after 


them near half a League, and when we came to 


the Barge, there was this Captain Vaughan, and 
two or three and Twenty more. And there was 
two Dutch-men, and, as I apprehended, ſome 
French- men; there was in her a Blunderbuſs, and 
ſmall Arms, and a conſiderable Quantity of Hand- 
Granadoes. FE 

L. C. J. What Veſſel was you aboard? 

T. Noden. The Coventry. | 

Mr. $I. Gen. What Country Man did Captain 
Vaughan ſay he was? 

7 Noden. 1 did not hear any Thing of it. Our 
Captain examin'd the Durch- man what Country- 
man the Commander was, and he ſaid he was an 
Iriſh-man ; but I did not hear it my felf, When 
Captain Vaughan was brought aboard the Coventry, 
was put aboard the Prize we had taken. ; 

M. Comper. Had you any Diſcourſe with Captain 
Vaughan. 

T. Noden. No. 

L. C. J. Did they endeavour to take your 
Ship ? 

1 Noden. No, but endeavoured to get away 


from us. 


L. C. J. What Guns or Ammunition had they? 

T. Noden. I cannot tell particularly, there was 
ſome Convaſs Bags, every Man had a Carteridge 
Bag, and there were ſome Hand- Granadoes, 

Mr. Whitaker. What Fire-Arms had they? 

T. Noden. I cannot ſay how many, but they had 
Muskets and Piſtols, and two Blunderbuſſes. 

Mr. Cowper. Did you underſtand whence this 
Ship the L. Clancarty came? | 

T. Noden. The Dutch-men ſaid they came from 
Calis. As near as I can gueſs, we ſpy'd them about 
Eleven a Clock, and we weigh'd Anchor in the 
Afternoon, on Sabbath day, and they took us to be 
a light Collier, and endeavour'd to board us, as 


the Dutch-man ſaid ; but when they knew what we 
were, they endeavour'd to eſcape from us. 


Mr. Cowper. Call Sam. Oldham. (Who appear'd 
and was Sworn. ) Mr. Oldham, was you aboard the 
Coventry, when ſhe took the Ship call'd the Clan- 
carty? | 

Sam, Oldham. Yes, I was. 

Mr. Cowper. Pray give an Account what you ob- 
ſerved of the Priſoner T. Vaughan then? 

Sam. Oldham. We weigh'd our Anchor firſt at 
the Boy and Nore, ſo we ſaw a Prize in the Morn- 
ing, the Captain ſaid it was a Prize, and we made 
Sail after him, and they ran on the Goodwin-Sands : 
And the Captain ſeeing the Barge run aground, 
we fir'd at her to bring her to; we fir'd a Second, 
and ſhe would not come to, but ran aground again. 
Whea ſhe was aground, by the Captain's Order, 
we Mann'd our Boats, and out we went after 
her. 

Mr. Cowper. Did you take her? 

Sam. Oldham. We went and our Long-Boat ran 
aground, I was in the Long-Boat, and we waded, 
J believe, a Mile and half after her. 

IL. C. J. What French-men were abgard ? 


8 Will. 3. 

Sam. Oldham. I cannot juſtly ſay whether there 
were any. h 

L. C. J. Were there any? 

Sam. Oldham. | think one or two. 

Mr. Cowper. Were there any Dunhirkers or 
loons dard ? : 1 8 85 

Sam. Oldham. There was a Durch- man, who the 
call'd a Fleming, and I diſcoursd him. J 

L. C. J. How many Ontlandiſh. men were there 
aboard? was there a dozen, or how many? 

Sam. Oldham. I cannot ſay the Quantity, 

Mr. Cowper. Was there more than two or 
three. | | 

Som. Oldham. Yes, more than two or three. 

L. C. J. What Forreigners ? : 

Sam. Oldham. Yes. And there were two Er. 
gliſh-men. 

Mr. Comper. What did you obſerve of the priſo. 
ner at the Bar, at the taking of the Ship? 

Sam. Olduam. I did not come aboard along with 
the Priſoner, but with his Man, and his Man ſaid 
he was an Viſn-man, and that he was Commander 
of the Boat. : 

Mr Sol. Gen. What was there Deſign in that 
Ship Clancarty? 

Sam. Oldham. ] cannot tell that. 

Mr. Cowper. Did they reſiſt, in their being 
taken? 

Sam. Oldham. I cannot tell that, I ſaw no 
Arms, | 

Mt. Cowper. You were in the Action, was there 
any reſiſtance made? 

Sam. Oldhain. I law no reſiſtance, they offered to 
run, they were agrovnd once, and got off again. 

Mr. Phipps. Van ſiy there were Forreigners, 
what Country- men did you believe thoſe Forreign- 
ers to be? 

Sam. Oldham. I cannot jaſtty ſy, I believe Dusch- 
men. 

L. C. J. How many Dutch. men were there? 

Sam. Oldham. l cannot ſay. 

Dr. Oi/diſh. But you ſaid there were ſome two 
or three French-men, and that they ſpoke French; 
do you underſtand French ? 

Sam. Oldham. No Sir. 

Dr. Oldiſn. Then how do you know they were 
French-men, and ſpoke French. 

Sam, Oldham. They ſaid they were, they did not 
ſpeak Engliſh, ſeveral of the Ship's Company ſaid 
they were French. 

L. C. J. If they were all Dutch-men, and appear 
in a hoſtile Manner againſt the King of England's 
Subjects, they are Enemies, tho' we are in League 
with Holland, and the Reſt of the ſeven Provin- 
Ces. | 

Mr. Phipps. The Indictment runs, That the French 
King, quandam Naviculam vocat The loyal Clan- 
carty; cum quamplurimis Subditis Gallicis Inimicis 
Dom, Regis nunc ad numerum quindecim Perſo- 
narum replet preparavit. 

L. C. J. Suppoſe it doth. | 

Mr. Phipps. It is Subditis Gallicis, my Lord. 

L. C. J. They will be Subjegs in that Matter, 
if they act under his Commiſſion: They are Ene- 
mies to the King of England, and they have made 
themſelves the French King's Subjects by that AR. 

Mr. Phipps. It appears not that they are French- 
men, my Lord. 

I.. C. J. If Dutch-men turn Rebels to the State, 
and take Pay of the French King, they are under 
the French King's Command, and ſo are his Sub- 
jets. Will you make them Pirates when they ad 
under the Commiſſion of a ſovereign Prince? They 

” . are 
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then Subditi to him, and ſo Jnimici to us. 
Mr. Phipps. It does not take away their Allegi- 
ance to their lawful Prince. They may go to the 
Fench King, and ſerve him, yet that does not 
transfer their Allegiance from their Jawtul Prince 
to the French King, and make them his Subjects. 
But however, to make them Subjeas within this 
Inditment, they muſt be Gallici Subditi; ſo they 
muſt be French men as well as Subjects. ; 

L. C. J. Acting by Vertue of a Commiſſion from 
the French King, will excuſe them from being Pi- 
rates, tho” not from being Traitors to their own 
State, but to all other Princes and States againſt 
whom they do any Acts of Hoſtility, they are Ene- 
mies: And their ſerving under the French King's 
Commiſſion, makes them his Subjects as to all 
others, but their own Prince or State. And tho 
they be not French-men, yet they are Gallici Subditi; 
for it's the French Subjection that makes them to 
be Gallici Subditi. 5 
Mr. Phi:ps. Pray, my Lord, ſuppoſe a Subject of 
Spain ſhould go over to the French aad fight againſt 
Ergland; I Lake it he may be termed an Enemy 
of the King of England, tho his Prince be in League 
with ours, but with Submiſſion, he cannot pro- 
perly be ſaid to be a Subject of the French King : 
For ſuppoſe an Indictment of Treaſon againſt a 
Forreigner, ſhould ſay, that he being 4 Subjett, did 
commit Treaſon; and it be proved he is not a Subject, 
with Submiſſion, he muſt be acquitted. Lp 

Mr. Comper. There is a local Allegiance while he 
is in the Country, or Fleets, or Armies of the 
French King. 

L. C. |. Dutch men may be Enemies, notwith- 
ſtanding their State is in Amity with us, if they 
act as Enemies. 

Mr. Cmper. Call R. Bub. (He was ſworn) Was 
you aboard the Coventry, when ſhe took the Gen- 
carty? 

K. Bub, Ves, Sir. 

Mr. Comper. Give an Account what you know 
of the Priſoner, Tho. Vaughan, at the taking of 
that Ship. 

R. Bub. We came aboard the Coventry, and were 
at the Nore at Anchor, our Pennant was taken 
down to be mended. So in the Night Captain 
Vaughan, with his Two-and-twenty-Oar Barge, 
rounded us two or three Times. In the Morn- 
Ing we weigh'd Anchor, and fell down in order to 
go to the Downs: and we came up with them, and 
fir'd at Captain Vaughan, and he would not bring 
to. With that our Captain order'd to have the 
Barge, and Pinnace, and Long-Boat, to be Mann'd, 
to go after him. They follow'd him, and at laſt 
came up with him, and came up pretty near; hut 
could not come ſo near with the Long-Boat, but 
were fain to wade up to the middle a Mile and a 
half, We hoiſted our Colours; in order to fight 
them, and bore down ſtill upon them; and they 
would not fight our Men. And we took them 

ont, and when they came aboard, the Engliſh-man 
on was a _ was to Fave by 8 to Pilot 

em up the River. He confeſt to the Captain 
that Captain Vaughan intended to burn the Shipe 
in the Harbour. And the next Day after the 
Pilot had confeſſed it, Captain Vaughan himſelf con- 
felſed it on the Deck, that he came over with that 


are 


Mr. Cowper. Who did he confeſs it to ? 

R. Bub. To the Boat-ſwain and Gunner, as he 
was on the Deck, on the Lar-Board fide, that he 
dame on pur poſe to burn the Shipping in the Har- 


bour. 
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LE J Did he confeſs that himſelf? 
R. Bub. Ves, my Lord. 


L. C] Whereabout was this, at the Buoy in 


the Nore? 

R. Bub. In the Downs, my Lord. 

L. C. J. Where did the Ships lye, that were to 
be burn'd ? 

K. Bub. At Sheerneſs. | 

Mr. Sol. Gen. He own'd himſelf to be an Jriſt- 
man, did he not ? 

R Bub. Yes. 

Mr Cowper. And that he came from Calis? 

K. Bub. Yes, | 

Mr. Cowper. Had you any Diſcourſe with hin 
about a Commiſſion ? | 

R. Bub. No. But our Lieutenant and Captain 
had, but it was not in my heariag; I will not 
ſpeak further than I heard, and what I can juſtify. 

Mr. Sol. Gen. Will you ask him any Queſtions? 

Mr. Phipps. No. 

Mr. Sol. Gen. Then call Mr. Fo. Crittenden, Mar- 
ſhal of Dover Caſtle, (who was ſworn) Mr. Cxitten- 
den, Pray what did you hear the Priſoner at the 
Bar confeſs of his Deſign in coming to England? 

Mr. Crittenden. I did not hear him ſay any Thing 
of his Deſign. 

Mr. Sol. Gen. What did he confeſs ? 

Mr. Crittenden, He confeſt he was an 1riſh-man ? 

Mr. Whitaker, Upon what occaſion did he con- 
feſs that? 

Mr. Crittenden. When I enter'd him into my 
Book, I ask'd him what Countryman he was. 

Mr. Cowper. What are you? 

Mr. Crittenden. I am the Marſhal of Dover- 
Caſtle. 

Mr. Cowper. By what Name did he order you to 
enter him, 

Mr. Crittenden. Thomas Vaughan an Iriſh-man. 

L. C. J. Upon what Account did you enter him; 

Mr. Crittenden. As a Priſoner. 

Mr. Comper. Did he ſpeak any Thing of a Com- 
miſſion ? 

Mr. Crittenden I did not hear him ſay any Thing 
of that. 

Mr. Phipps. Have you your Book here? 

Mr. Crittenden. Yes, Sir. | 

Dr. Oldiſh. Was he not in Drink when he ſaid ſo? 

Mr. Crittenden. I believe he was not very ſober 
indeed. 

Mr. Phipps. Did you ever after hear him ſay he 
was an Ir;ſh-man? 

Mr. Crittenden. The next Day he deny'd it. 

=_ Cowper. When he had conſidered the Danger 
of it. 

Mr. Crittenden. The next Day he was Exami- 
ned by ſome of the juſtices of the Peace. 

Mr. Sol Gen. Was you by when he was Examis 
ned by the Juſtices? 

Mr. Crittenden. Yes. 

Mr. Sol. Gen, What did he then ſay? 

Mr. Crittenden. Then he ſaid he was of Mar- 
tenico. | 

Mr. Sol. Gen. Set up Mr. Bullock (who was 
ſworn) Mr, Bullock, do you know the Priſoner at 
the Bar. | 

Mr. Bullock, Yes. 

Mr. Sol. Gen. Pray what have yoti heard him fay 


of his Deſign that he came into England for? 


Mr. Bullock. He came to Dover about the 14th 
of Fuly 1695, as I remember: 1 went with ſeye- 
ral others, who were brought by the Captain of 
the Coventry, and the Lieutenant, and ſome others: 
And when we came thither, he there owned * 
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ſelf an J/riſh-man? but when he went the next 
Day to be Examined, he ſaid he was of Martenico. 
He told me he had that Barge from the Duke of 
Bulloign, and came on the Coaſt, and was Chaſed 
into the Flarts, where they took him. 

L. C. ]. Did you ever hear him ſay he had any 
Commiſſion from the French King? : 
Mr. Bullock. | know nothing of that; it was 
late, and we did not examine him then; but the 
next Day, when he came to be examined, he ſaid 


he was of Martenico. 
Mr. Sol. Gen. What did he ſay his Deſign 


was? 

Mr. Bullock. He ſaid, that ſeeing the Boat at 
Bulloign, he bought it of the Duke of Bulloign, and 
the Duke ask'd him what he would do with her; 
And he ſaid, he would fit her up, and go and take 
a Shipat Sea, that is upon our Coaſts. 

- Mr. Phipps. We are in your Lordſhip's Judg- 
ment, whether we need give any Evidence; for 


we thiak they have not proved their Indictment: 


For the Indictment ſets forth, That the French 
Xing fitted out the Loyal Clencarty, of which Tho- 
mas Vaughan was Commander; and that very many 
French-men, Subjects of the French King, were put 
on Board. Now the firſt Witneſs ſwears, there 
were no French-men; and another ſwears there 
was one or two; another, that they were Forreign- 
ers, But does not believe they were French-men : 
So there is no Proof of that Part of the Indict- 
ment; nor is there any Proof that he was Cap- 
tain of the Loyal Clencarty : So that none can ſay, 
it is the ſame Veſſel mentioned in the Indictment: 
Nor is any Act of Hoſtility proved; for all the 
Witneſſes ſay, that Vaughan never pretended to 
attack them, but run from them. So that all they 
depend on, to ſupport the Indictment, is to prove 
that he had a Deſign to burn the Ships at Sheer- 
meſs; Which will not ſerve their turn; for the 
Words of the Indictment are, ad prædandum ſuper 
altum Mare. Now Sheerneſs is not ſuper altum 
Mare, but infra Corpus Comitatus, and then not 
within the Indictment. 


Mr. Comper. The Words, Ships at Sheerneſs, do 


not imply, that the Ships lay within the Town of 
Sheerneſs, but off of Sheerneſs, which is altum Mare. 

Mr. Phipps. Then it is not in your Indi ment; 
for that ſays, at SHeerneſs. 

Mr. Cowper. No, off of Sheerneſs. | 

Mr. Sol. Gen. It is no Contradiction, to ſay the 
Sea is within Part of a County. 8 

Mr. Phipps. The Indictment ſays, at Sheerneſs. 

Mr. Sol. Gen. Off of Sheerneſs, is the high 
Sea. 

Mr. Phipps. Sheerneſs is not the Buoy in the More. 
Then you muſt prove he was Captain at this Time: 
For the ludictment ſays, Ad tunc fuit Capitaneus & 
Miles. 

I. C. J. One Overt-Act of Adhering to the 
King's Enemies, is, that he put himſelf as a Soul- 
dier on Board the Ship. | 

Mr. Phipps. You will make one Part agree with 
another, that the French King did ſer out a Ship, 

and gave him a Commiſſion to be Captain of her. 
L. C. J. The Witneſſes have proved he acted as 
a Captain. ; 
Mr. Phipps. He was taken, and ſure if he was 
taken, he muſt have his Commiſſion with him, 

Mr. Sol. Gen. Examine the Marſhal, he took an 

Account of him: and by Direction of Mr Vaughan 
himſelf, he entered him as Captain; and he en- 
ter'd ſeveral Men in the Ship as French-men, by 
their own Direction. (Mr. Crittenden was call'd) 
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you made the Entry ? 

Mr. Crittenden. Yes, I have it. 

Mr. Sol. Cen. By whoſe Order did you enter 
them? 

Mr. Crittenden. By the Direction of Captaia 
Vaughan, the Priſoner at the Bar. : 
Mr. Comper. How did you know he was a Ca 
tain ? i 

Mr. Crittenden. Becauſe he told me he was Cap. 
tain, andI enter'd him as ſuch in my Book. 

Mr. Sl. Gen. Captain of what? 

= Crittenden. The Loyal Clencarty. 

r. Sol. Gen. Pray read your 7 

— y your Entry in your 

Mr. Crittenden. Thomas Vaughan, Captain, Iriſh. 
man, the 14th of July 1695 ; and ſo of all the 
reſt of the Ship's Crew. 

Mr. J. Turton. Did you write theſe in the pre. 
ſence of Captain Vaughan? 

Mr. Crittenden. Yes, in the ſame Room where 
he was. 

Mr. Phipps. Did you write it by his Direction? 

Mr. Crittenden. For his own Part, by his Directi. 
on; and for the reſt, by their Direction. 
I. C. J. Take all the Circumſtances together, 
It 15 great Evidence, conſidering what they were 


about, and what Veſſel they had. Mr. Crittenden, 


can you tell how many French-men were there, 
Mr. Cittenden. 1 will tell you preſently (he 


counts them in his Book) there were thirteen. 


Mr. Sol. Gen. Did Captain Vaughan hear any of 
them bid you enter them as French-men ? 

Mr. Crittenden. I cannot be poſitive in that, [ 
ſuppoſe he did, he was in the ſame Room. 

L. C. J. Do you expect Witneſſes from France, 
to teſtify where they were Born and Chriſten'd ? 

Mr. Phipps, One Witneſs ſays there was not one 


French- man there. 


L. C. J. Not to his Knowledge. 

Mr. Sol. Gen. What do you know of his having 
a French Commiſſion? 

Mr. Bullock, I did not ſee it. 

Mr. Whitaker. Did he own his having any French 
Commiſſion ? | 

Mr. Bullock, I cannot tell. 

Mr. J. Turton. He own'd himſelf a Captain. 

Mr. Phipps. He might be a Captain in another 
Ship, but not ia this Ship; they ought to prove 
he was Captain at that Time, in that Ship, by 
the French King's Commiſſion. 

L. C. J. All the Witneſſes ſay he ated as a Cap- 
tain at that Time. 

Mr. Cowper. He own'd himſelf the Captain of 
the Loyal Clencarty. | 

Mr. Bar. Powis. What can be plainer, than that 
he owned himſelf Captain? | 

Dr. Old;ſh. This ſeems to me a very ſtrange 
Proof, to be built only upon the Sayings of theſe 
Ferſons, that they were Frexch-men, and this to 
a Man who had no Authority to examine them, 
when it might have been eaſily proved in a regular 
Way, in Caſe they had been ſo; they might hare 
been examined before a Magiſtrate, and thereby it 
would have appeared whether they were French or 
no. And 'twas abſolutely Neceſſary in this Caſe, 
becauſe of the Contrariety of the Witneſſes; for 
the firſt Witneſs ſaid, there was no French-men 
aboard; the next ſaid there were two Fench- mel 
and a Dutch man; and Crittenden ſaid, there were 
thirteen, Now how can theſe be reconciled, ul 
leſs there had been a legal Examination of the Pal. 
ties? But the Thing we would chiefly go 42 

b 
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Mr. Crittenden, have you got your Book in Which 


. ES + wor — 
1696. Captain Thomas Vaughan: 
| pany with ſeveral others that Night, and it hap- 
pened I was told there was one Mr Vaughan there; 
and I coming acquainted with him, he ſhewed me 
this Youth (he was a Youth then ;) He told me 
he was his Son, and recommended him to me, be- 


this, I think they have fail'd in the Foundation 
of the Treaſon; that 1s, to prove the Priſoner a 
Subject of this Grown 3 neither is there the leaſt 
Colour of Proof thereof. At Night he came to 
Mr Crittenden, and is in Drink ; there he ſays he is 
an J-iſp-man z the next Morning, when he is ex. 
nin'd before the Juſtices, then he comes in a Kind 
- Judgment, and then ſuch a Confeſſion would 
he of Moment; but then he confeſſes himſelf to he 
i French-man of Martenico. Now, my Lord, 
what Credit is to be given to theſe Confeſſi- 
ons; when before the Marſhal he ſhall ſay, I am 
an lriſþ-man; and the next Day, when he is on 
Examination, he declares himſelf a French-man 
in one Confeſſion he is in Drink, in the other So- 
ber? Now, my Lord, I ſay, what Proof is here? 


Here then the Foundation of the Treaſon fails: 


For the Indi ment is, That he being a Subject of the 


Ving of England, levies War. Now, my Lord, if 


2 


this Quality be not proved, all the Reſt of the In- 
ditmeat falls to the Ground: for it is im poſſible 
for him to commit Treaſon, where he is not a Sub- 
ject, becauſe there can be no Violation of Allegi- 
ance, So that if he be a French-man, as he decla- 
red before the juſtices, he cannot be guilty of 
Treaſon. So that here they have fail'd in the Foun- 
dation of all; that is, to prove him a Subject of 
England. And becauſe they affirm him to be ſo, 


it lies on thoſe that affirm it, to prove it. But 


perhaps now they will ſay, that theſe little Confeſ- 
ſions of his will throw the Burthen of Proof on him. 
By no Means; when here is a ſtronger Preſumpti- 
on on the other Side; a meer extrajudicial Saying 
to Seamen, that he is an Jriſh- man, cannot ballance 
his Confeſſion Examined before the Juſtices, where- 
in he ſays he is a French man; and fo can never 
throw the Burthen of Proof on him. Therefore 
it lies on them that aſſert this, to prove it. But, 
my Lord, tho' it doth not lie on him, yet we will 
prove him to be a French-man, and Born at Marte- 
nico, by thoſe that were at the Chriſtening of him, 
and have known him from Time to Time ever ſince. 
And becauſe they ſay he can ſpeak Engliſh, if you 
pleaſe to examine him, you ſhall hear him ſpeak 
natural French; ſo that That cannot prove him to 
be a natural 1-:ſh- man. a f 

Mr Phipps. Such a Saying of a Foreigner will be 
of no great Weight; becauſe if a Man go into a 
foreign Country, he may ſay he is that Country 
man to get the more Favour. 

L. C. J. What, to hang himſelf? 

Mr Phipps. No, my Lord, a Man that comes 
into a ſtrange Country, may very well think he 
ſhall find better Uſage, by pretending to be of 
that Country, than by owning himſelf to be a Fo- 
reigner. But we will prove Vaughan to be a French- 
man. Call Robert French. (Then Robert French 
was ſworn.) Mr French, Pray give the Court and 
Jury an Account, whether you know Mr Vaughan, 
the Priſoner at the Bar, and how long you have 
known him, and what Countryman you take him 
to be, and the Reaſon why. 

5 Rob. French. 1 have known him this fourteen 
cars. 

Mr Phipps. Where did you ſee him then? 

Rob. French. | ſaw him in Saint Chriſtophers. 

Mr Phipps. Pray give an Account how you came 
to know him. 

Rob. French. About ſixteen Years ago I was at 
Mount-Surat, and | came to St. Chriſtophers, and 
there I chanc'd to come into Exgliſn Ground, a- 
mong the Factors; and ſo they brought me to the 
French _ nd; and coming there, I was in Com- 

ol. IV. 


cauſe he look'd on me to be a Man in Truſt and 
Buſineſs. 

Mr Phipps. From that Time what has he been 
reputed? 

Rob. French, A Sea-faring Man. 

Mr Phipps. But what Countryman? 

Rob. French. To be Born in Martenico. 

Mr Phipps. In whoſe Dominions is that? 

Rob. French, In the French King's Dominion. 

Mr J. Turton. What Occaſion had you to Diſ- 
courſe of the Place of his Birth ? 

Rob. French. Becauſe his Father was look'd upon 
to be a French-man ? : 

Mr J. Turton. His Father was a French-man? 

Rob. French. Yes, my Lord, and lived at Mar- 
tenico. 

Mr Cmper. How old might he be at that Time? 

Rob. French. About fifteen or ſixteen: 

Mr Comper. How came you to be talking of his 
Birth, and with whom? 

Rob. French, One that was talking with me; 
told me, his Name was Vaughan, and that he was 
Born there, 

Mr Cowper. What introduc'd this Diſcourſe? 
How came he to tell you this, that he was born in 
that Place? | 

Rob. French. His Father told me 1. 

Mr Cowper. You were talking of one Vaughan of 
his Name: How many were in Company when 
there was this talk? 

Rob. French. There were many of them. 

Mr Comper. Name them. 

Reb. French. It is ſo long ago I cannot remem- 
ber them. 1 

Mr Cmper. Name as many as you can of them; 
as many as you do remember. 

Rob. French. One Mr Bodiken, a Factor. 

Mr Cowper. Who elſe ? | 

Reb. French. Several others. 

Mr Comper. you named one Vaughan before; 

Rob. French. Ves, I did. 

Mr. Comper. But you had forgot him now. 

Rob. French. No, there was one Vaughan. 

L. C. J. Were there any more? 

Rob. French. Yes, there was, I remember the 
Company that weat along with me. | 

L. C. J. Who were they? 


Rob. French. There were ſeveral Paſſengers that 


went over with me. 
L. C. J. How came you to talk of this Man's 
Nativity? 


Rob. French. Becauſe his Father ſaid, he had 


not been out of the Iſland in twenty Years ; (at 
which the People laught.) 

i M r comper. What Place was this Diſcourſe 
in! 

Rob. French. At St. Chriſtophers. 

Mr Comper. How did his Father's ſaying, he had 
not been out of that Iſland in twenty Years, prove 
his Son was Born there? 

Rob. French. Becauſe he recommended him to me 
as a Sea-faring Man. 

Mr Cmper. What is that a Reaſon of? What is 
that to his being Born at Martenico? 

Mr J. Turton. What Countryman are yon? 

Rob. French. 1 am an Jriſh- man Born. | 


L. C. J. His Father acknowledg'd himſelf to 


be anlriſh-mag Born, did he not: 
X x Robe 
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- Rob. French. No, my Lord, he did not ſay where 
he was born: I do not know. 

Mr Juſtice Turton. Have you continued any Ac- 
quaintance with Mr Vaughan ſince ? How long did 
you ſtay at St. Chriſtophers ? 

Rob. French. I ſtay'd but Four and twenty Hours, 
to take in Water. 

L. C. J. How long was it after this, before you 
ſaw this Gentleman, Captain Vaughan? 

Rob. French. I never ſaw him fiace, till I ſaw him 
in London. (Then the People laughed.) 

L. C. J. Pray Gentlemen have Patience. How 
do you know now that this is the ſame Man, that 
you ſaw fourteen Years ago? For there muſt be a 
great Alteration in a Man in fourteen Years time, 
from what was at that time, being but fifteen Years 
of Age. 

Rob. French. I believe in my Conſcience this is 
the Man. 

L. C. J. Can you take it upon your Oath he is 
the Man ? | 

Mr Bar. Pow. In what Language had you this 
Diſcourſe ? 

L. C. J. How long were you in Company with 
him and his Father ? 

Rob. French. I believe five or ſix Hours. 

Mr Bar. Powis. [a what Language was this Diſ- 
courſe with his Father? | 

Rob. French. My Lord, he ſpoke Engliſh, a ſort 


of broken Engliſh. 


L. C. J. Where do you live your ſelf? 

Rob. French. I live in Ireland. a 

L. C. J. How long have you lived there? 

Rob. French. Nine or Ten Vears. | 

L. C. J. Whereabout in Ireland? 

Rob. French. In Connaught. 

L. C. J. Nine or Ten Vears? 

Rob. French. Ves, my Lord. 

Dr Lirtleton. Did not Captain Vaughan, nor his 
Father ſpeak Jriſh to you in that ſix Hours? 
* Rob. French. No, my Lord. 

Mr Juſtice Turton. How long have you been in 


England ? 


Rob. French. Not above two Months, | 

Mr Juſtice Turton. Did you hear of Captain 
Vaughan being to be try'd ? 

Rob. French. No, my Lord. 

Mr Juſtice Turton. How did he come to hear of 
you then ? | 
Rob. French. J heard he was in Town. 

L. C. J. It is a ſtrange Thing, you have a moſt 
admirable Memory, and Captain Vaughan has as 
good a Memory as you ; that you ſhould never have 
any intercourſe for fourteen Years, and yet ſhould 
remember one another after ſo long a Time; it is a 
wonderful Thing too, that when he could not 
know you were in Town, yet he ſhould call you a 
Witneſs on his Behalf, ſure he muſt have the Spirit 


of Prophecy. 


Rob. French. He did not ſend to me at all. 

L. C. J. How did you come to be here then? 

Rob. French. Iwill tell you. It was my Cuſtom 
always to go and ſee Priſoners, and I heard there 
were Priſoners in Newgate, ſo I went to Newgate, 
and I met with one Dwall, and I asked him of 
another Gentleman that was there; and I went 
to the other Side by Chance, and I met with Cap- 
tain Vaughan. 


L. C. J. What was thy Deſign ? Why didſt thou 


viſit Newgate ? 


Robert French. Becauſe it was my Cuſtom, becauſe 


it was an Act of Charity, 


8 Wil. 3 


: L.G J. Did you go to Newgate out of Cha. 
rity £ | | 

Rob. French. ] went to ſee my Friend. an : 
ed a Letter to him. I went = of C ems 

Mr. Phipps. You were in the Weft- Indies, upon th 
French Ground; don't they ſpeak Engliſh on — 
French Ground, and French on the Engliſh Ground? 

Rob. French. 8 F : 

Mr. Comper. So they do here. Did you 
Captain 2 han before that Time? 1 

Rob. French. No. 

Mr. Whitaker. Did you viſit lately any other pri 
ſoners in Newgate, beſides Captain V. aughan ? g 

Rob. French. Les. | 

Mr. Whitaker. Give their Names. 

Rob. French. I have viſited Mr. Noland, and ano- 
ther Gentleman that is with him, and J went into 
the Houſe and drank with him there. | 

Mr. Whitaker. What is that other Gentleman's 
Name ? SW 

Rob. French. I do not remember his Name at pre- 
ſent, but he is a Companion of Mr. Noland's. | 

Mr. Whitaker, Do you know him if you fee 
him? 

Rob. French. I, I would. 

L. C. J. Treby. How long have you been in 
England? 

Rob. French. But two Months. 

L. C. J. Treby. Have you uſually viſited Priſo- 
ners in former Vears? | 

Rob. French, My Lord, where-ever I have been, 
it was my Cuſtom to do ſo. | 

L. C. J. Treby. But how doth it conſiſt, that 
you, who are an Jriſh-man, ſhould come hither to 
viſit Priſoners in Newgate ? 

Rob. French. I can prove under my Lord-Mayor | 


of Dublins Hand, that I came here upon Buſineſs ; 


and I went to the Priſon to viſit the Priſoners for 
2 and did beſtow it according as I was 
able. 

L. C. J. You had beſt ſtay there, and not g0 
away, for we may have Occaſion to ask you ſome 
Queſtions, | | 

Mr. Comper. Do you not uſe, out of Charity, to 
be Evidence for them ? 

Rob. French. No, never before in my Life. 

Mr. Whitaker. What other Priſons have you vi- 
ſited, beſides Newgare ? 

Rob. French. I did viſit none. 

L. C. J. Treby. Had you no Charity for other 
Priſons ? 

Mr. Bar. Powis. When you ſo viſit Priſons, on 
what Account is it? Is it to give Ghoſtly Ad- 
vice ? | 

- French. Upon a charitable Account, my 
Lord. 

L. C. J. Ghoſtly Advice, is Charity. 

Mr. Phipps. Where is Mr. Lefleur ? (He did not 
appear.) Call Mr. Gold, (who appeared.) 

1 Arr. That Man is attainted, but pardon- 
c 


Mr. Phipps. Mr. Gold, how long have you known 
Captain Vaughan? | 

Mr. Gold. I never knew Mr. Vaughan, before | 
ſaw him in the Marſhalſea. 

Mr. Phipps. Is Monſieur Lefleur here? Is Mr. De- 
herty here? ( Mr. Deherty appeared and mai 
ſworn.) 

Mr. Phipps. Do you know Mr. Vaug han, the Pri- 
ſoner at the Bar? 

Mr. Deherty. Ves. | 
Mr. Phipps. How long have you knoyn him? 
e on Mr De- 
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herty. Five Years. 

— Rp. What has he been reputed all along, 
Gace you have known him? 

Mr Deherty. A Frenchman. . 

Mr Phipps. Did you know him in France ? 

Mr Deberty. Ves, and he was reputed a Fench- 

0. 
3 Turton. What Occaſion had you to 
enquire into that, the Place of his Nativity ? 

Mr Deherty. did not enquire at all, but one 
that was his Servant, was my Comrade a great 
m Pl.ipps. Now we will prove where he was 
Chriſtened, by one that was at his Chriſtening, 
Mr. Daſcine. (He appeared, and ſtood up, being 
ſworn, aud ſpoke in French to the Court, pretend- 


| jog he could not ſpeak Engliſh ) 


L. C. J. If he cannot ſpeak Engliſh, there mult 


de an laterpreter. 
Mr Sol. Gen. They muſt find an Interpreter, he 


is their Witneſs. 


Then a Perſon in Court ſtood up, and told the Curt 


he could ſpeak Engliſh as well as he, that he had 
been a Bailiff s Folluwer for ſeveral Tears. 


L. C. J. You can ſpeak Engliſh, can you not? 
Mr Daſcine. 1 will ſpeak as well as I can. 


King's Meſſenger. | am a Meſſenger to the King, 


do you know me ? 

Mr Daſcine. Yes. 

L. C. J. Prithee ſpeak Engliſh. ; 

Mr. Daſcine. As well as I can, my Lord, I will 
ſpeak. | 

Mr. Phipps. Are you ſworn ? 

Mr. Daſcine. Yes, my Lord. 

Mr. Phipps. Do you know Captain Vaughan? 

Mr Daſcine. Ia 1669, I was in St. Chriſtophers ; 
went from Rhoan, and from thence I went with 
Hats and Cloth to Crebeck, and had a Letter to one 
Thomas Williams, a Factor in Martenico, And af- 
ter | had done, as I was coming ag ay, Mr Milli- 
ams deſired me to go to a Chr iſtning, a Mile and 
half from Port- Royal. He told me, there was one 
Mr Vaughan had a Plantation there, and deſired 
him to be God father. And about two Days after, 


I went from Port- Royal to St. Chriſtophers again, and 


I came to Rhoan again in a Ship called St. Foſeph. 
So in 1677, 1 went to St. Chriſtophers again, and 
from thence to Matenico, to Mr Williams ; I asked 
him, what is become of that young Man we were 
at the Chriſtening, and ſo he ſhewed me him that 
is here (pointing to the Priſoner.) 

L. C. J. That was in 1677. 

Mr Daſcine, In 1677. So I came from Port- 
Nhl; 1 went to St. Chriſtophers, and ſo took Sail, 
and came to France again. And 13 Years ago I 
went to St. Chriſtophers again, and to Mountſerat, 
and Martenico; and ſo when I was at Martenico, 
and asked Mr Williams of this young Man, that I 
was at his Chriſtening, and he ſaid, he is at ſuch 


an Houſe, and I ſaw him there. 


I. C. J. Thirteen Years ago. 

Mr Daſcine. And we went and drank Punch toge- 
ther, and I came back for Rhoan. 

I. C. J. When did you ſee him ſince that? 
4 Daſcine. Never till 1 ſaw him here a Priſo- 


L. C. J. How do you know he is the Man? 
Mr Dajcine. He has a Bruiſe in his Side. 
Mr Phipps. What was the Gentleman's Name, 


N 


| at the Chriſtening of whoſe Child you were ? 


Mr Daſcine, Thomas Vaughan. 
Vol. V. 5 


Captain Thomas Vaughan. 


Mr Phipps. What was the Child's Name? 

Mr Daſcine. Thomas Vaughan. 3 

Mr Phipps. When you went the next time to 
Martenico, did Mr. Milliams, you ſpeak of, that 
was the Godfather, preſent this perſon, Captain 
Vaughan, to you, as the Man who was then Chri- 
ſtened ? | 

Mr Daſcine. Ves, the next time. WR 

Mr Phipps. Now, is Captain Vaughan, that ſtands 
at the Bar, that very Geatleman ? 

Mr Daſcine, 1 am ſure it is he. 

L. C. J. You ſay this Meeting was about 1669. 

Mr Daſcine. Yes; , 

Mr Soll. Gen. Pray what was the Reaſon you were 
ſo inquiſitive to know what became of that per- 
ſon that was Chriſtened when you was there? 

Mr DPaſcine. Becauſe 1 being at the Chriſtening, 
I ask*'d him how the Child did. | | 

L. C. J. How came you to take ſuch extraordi- 
nary Obſeryation of that Child? Was he ſuch 4 
remarkable Child ? 

Dr Newton, Where were you born ? 

Mr Daſcine. In France. 

Mr Whitaker. What are you ? 

Mr Daſcine. A Barber by Trade. 

L. C. J. What Employment have you? 

Mr Daſcine. An Officer in the Marſhal's- Court 
ſometimes. 3 

Mr Juſtice Turton. What was this Man's Fa- 
ther, what ſort of Man was he? 

Mr Daſcine. A tall Man. | 

Mr Baron Powis. What was his Father's Name? 

Mr Daſtine. Thomas Vaughan. 

Mr Juſtice Turton. Was his Father living when 
you was there the ſecond time ? 

Mr Daſcine. The laſt time I was there I did 
not ſee his Father, but I ſaw his Father the ſecond 
time ? | 
Mr Juſtice Turton. But you ſaw Mr Wiliams, his 
Godfather? 

Mr Daſcine. Yes, 

Mr Phipps. Call Simon Danneaun. | 

Tho. Vaughan. My Lord, he is ſick, and not able 
to come out of his Bed. 

Mr Phipps. Call Francis Harvey. (Who was 
ſworn.) | | 
Mr Phipps. Do you know Captain Vaughan? 

Francis Harvey. Sir, In the Year 1693, I was in 
France, with one Captain Bontee, who was taken 
Priſoner in Auguſt the ſame Year; and my Cap- 
tain he had the Liberty to go up to Paris with a 
Guard, for his Pleaſure, and to learn the Speech. 
And, as it happened, we came to lodge in a Street, 
called Dolphin-ſtreer, at the Sign of the Crown, And 
there was ſome Gentlemen, that were there to learn 
the Speech, that were my Countrymen ; and there 
was a young Man there, and he was acquainted 
oyer the Way, where this Gentleman, Captain 
Vaughan, lodged ; He lodged at his Aunt's, that 
ſold Silks, her Name was Madam Wotton; I ſaw 
this Gentleman there; I am ſure it is he; and with 
that 1 came acquainted with him, as well as the 


reſt. 


Mr Phipps. What was he reputed there ? 

Fr. Harvey. A Captain of a Ship. 

Mr Phipps. What did he go for there? A Frenchs 
man, or an Engliſhman, or an Iriſhman ? 

Fr. Harvey. He went for a Frenchman, as I heard 5 
One time his Aunt, ſhe ſaid, that he was born in 
the Weſt- Indies, at Martenico, and that he was het Si- 
ſter's Son, that lived in Martenico. 

Mr Soll. Gen. You ſay he was a Captain of a Ship; 


what Ship ? a7 
| XX 2 Fr. Harvey: 
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Fr. Harvey. That 1 cannot tell. 

Mr Soll. Gen. When was that? 

11 Harvey. In 1693. 

r Phipps. Is Mr Lefleur here ? 

Cl. of Arr. He is a Priſoner in the Savoy ; he 
was taken in the ſame Ship with Mr Vaughan. 

Mr Phipps. It is reaſonable he ſhould have been 
here, to give an Account of the Priſoner. 

L. C. 1. Then they ſhould have taken care to 
have bad him here. Have you any more Wit- 


neſſes ? i : 
Mr Sl. Gen. I think we have given ſufficient 


Evidence that he is an Jriſhman : But now we 


ſhall ſhew you, that all your Witneſſes have given 
a very extravagant Evidence to prove that he 1s a 
Frenchman. All he hoped for was, that the Pro- 
ſecutors for the King could not be able to prove him 
an Iriſhman ;, He believed there were but three Men 
could prove him ſo; that was David Creagh and two 
more; and ſo he writes to David Creagh, and tells 
him, That his Life was in his Power, and he hoped he 
and the other two would not diſcover it. This David 
Creagh was his Neighbour in Jreland; We will call 
him to prove that Captain Vaughan was born at 
Galloway in Ireland. . 
Mr 7hitaker. And here is his Letter under his 
Hand. Bring David Creagh, (Who was ſworn ) 
Mr Comper. I deſire, before he give his Evidence, 


| he may look upon thoſe that have given Evidence 


about the Priſoner, one by one. (Then he look'd 
upon Robert French.) Mr Creagh, do you know 
him. 
Dav. Creagh. No. (Then he looked upon the reſt.) 
Mr Cowper. Have you had any of theſe Men 


come to you on a Meſlage ? 


D. Creagh. No, Sir. 
Mr Soll. Gen. Do you know Thomas Vaughan, the 
Priſoner at the Bar, 
D. Creagh. Ves, I do. 
Mr Soll. Gen. How long have you known him? 
D. Creagh. About two Years. 
Mr Soll. Gen, Was that your firſt Acquaintance 
with him ? 
D. Creagh. Yes. 
Mr Soll. Gen. What Place was be born at, as you 
have heard ? | 
D. Creagh. At Galloway in Ireland. 
Mr Soll. Gen. From whom did you hear it? 
D. Creagh. From all Perſons that I have heard 
ſpeak of him, 
Mr Sol. Gen. Did he ever own to you that he was 
born there ? | 
D. Creagh. Yes, oftentimes in my Company. 
Mr Sol. Gen. Did you ever receive a Letter 
from him about your giving Evidence in thi 
Matter ? | 
D. Creagh. Yes, Sir. 


Mr 55. Gen. Do you know this Letter? (which 
was ſhown him.) 


D. Creagh. Yes, Sir. 
Mr Soll. Gen. Do you know his Hand? 
D. Creagh. Yes, I partly know it. 
Mr Whitaker. Did you ever ſee him write? 
D. Creagh. This is the Letter I received from 
him. 
I. C. J. Read it. Do you think it is his Hand. 
D. Creagh. I cannot ſwear it; but I believe it is 
his Hand. : : | 
Mr Phipps. Have you ſeen him write ? 
D. Creagh. 1 have ſeen him write ſeveral times. 
L. C. J. Do you believe it is his Hand? 
D. Creagh. Yes, my Lord, but I cannot ſwear 
it. A. . | : 


8 Will. 3 
Then the Letter was read, 
To Mr David Creagh, in Newgate, Theſe. 


Mr Creagh, | 
Have 2 Aſſurance that Mr Whitaker hu 
Witneſs to prove me a Subjett of England 2 

you, and Two more, nhich I am glad of with al f 
Heart : I hope I may have none againſt me that p, 
me worſe than you and Captain Etherington. * 


Mr Whitaker has not ſworn you yet, I hope you will not 


appear againſt me. I declare, if I had more thay ,, 
Life, I would lay it in your Hand. I am like 25 Fl 
ſent to Newgate this Day, and it is like you and ** 
more will be ſent here, that we may not talk together, 
The Dutch Dogs took from me Eleven Hundred Dy. 
lars in Money, which certainly troubles me more than 
the Thoughts of Death, which I value not a Sram: 
but I hope in four or five Days to be ſupplied. | fear 
they will keep me cloſe. I have all the Liberty imagi. 
nable here to write, and my Friends ſuffered to ſce yy 
I can ſay nothing that is comfortable, but that J n 
very well in Health, and nothing concerned, if my Many 
come intime. 

Friday Morning. T. Vaughan. 

Mr Phipps. Is that Letter proved? That is not 
to the Purpoſe, Nor of any Weight conſidering 
who proves it. 

I. C. J. No, that none could prove him a Sub- 
ject, but he and two more? 

Mr Soll. Gen. We will produce only one Witneſs 
more, call Mr. Fo. River. The Court being inform- 
ed by ſome Geatlemen then on the Bench, that 
there was a Gentleman then in Court one Mr Ri. 
vet, who being of Galloway; could probably give 
ſome Account of the Priſoner, he was immedi. 
ately called, and required to depoſe what he 
knew. | 

Jo. Rivet. My Lord, I am ſorry 1 am called, where 
Life is concerned, when I came hither only out of 
Curioſity ; but the Service I owe to this Govern- 
ment, obliges me to ſpeak what I know, now [ 
am called to it. (Then he was ſworn.) | 

Mr Soll. Gen, Do you know the Priſoner at the 
Bar ? What Countryman is he? 

Jo. River. J have known him a great many Years, 
we were Children together in the ſame Town, we 
lived in Galloway in Ireland. I knew his Father, 
and Mother, and Brothers, and Siſters; and J re- 
member him a Child, as long as I can remember 
any Thing, I cannot determine to a certain Num- 
ber of Years; and I remember him not only a 
School-boy, but alſo an Apprentice to one Mr Cole- 
man. And I wonder very much at what Mr French 
ſays, for by the Name and Place of his Birth, he muſt 
have ſworn what he knows to be otherwiſe: For 
the French's are a Family in Galloway; his Father 
was an honeſt Gentleman, and went over into 
Ireland in the Rebellion in 1641. and he there mar- 
ried a Woman, a Native of Galloway, and had {- 
veral Children, one of which, in the latter End 
of King Charless Reign, turned Papiſt, and I be- 
lieve the Grief for it haſtened his Father's Death. 
own part of the Evidence may be true, about his 
being in the Weſt-Indzes, but his Mother, I believe, 
was never out of Jreland in her life. 

Dr. Oldiſh. What was his Father's Name? 

Jo. Rivet. Fohn. 

L. C. J. You ſay, you knew this very Gentle- 
man an Apprentice to one Tho. Coleman at Gallows) 
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- Rivet. I did ſo, my Lord. 
N long is it ſince you ſaw him? 
J. River. | cannot be poſitive, I think at the Re- 
dction of Galloway in 1691. I cannot ſay whether 
at or after; but I ſaw him about that time, and 
knew him, and have known him from a Child; 
1 knew him a School-boy, and knew his Bro- 


ns Juſtice Turton. What Year did you know him 


? | | | 
on River. I dare not be poſitive, I remember him 


icularly well. 
1 you ſure this is the Man? 

J. Rivet. I kiow him as well as any Face I ever 
ſaw. I came accidentally into Court out of Curi- 
oſity; and one that knew me, that was of Galloway, 

ave Account to the King's Council, and ſo I am 
o give Evidence. 
— 1 Do you know this Robert French? 

J. River. I cannot ſay I know him, for I ſee him 
but in the Dark; if 1 ſaw him in a better Light, 
ir may be 1 may. (Then Robert French was ſet up 


for Mr Rivet to ſee him) I think I recolle& the Face, 


not certain. | 
: x": C. J. Do you know this Gentleman ? 
Rob. French. No, my Lord. 
L. C. J. Where did = live ? 
Rob. French. lu Comanght, 
L. C. J. Did you Know John Vaug han of Gallo- 


? 
* F-ench. I have heard of him, my Lord. | 

Mr Baron Pow;s, What Trade was the Priſoner's 
Father ? 

Fo. Rivet. He had the Market ſeveral Years, he 
lived very well, and kept a Paþlick Houſe in the 
Town. | 
Mr Phipps. Did you know any other Tho. Vaughan 
but this? 

Rob. French. No, not in Galloway. 

Fo. River. This may be a Confirmation of what 
I ay ; if it be the ſame Gentleman, his Hair is 
reddiſh. : 

L. C. J. Pull off his Peruke (which was done.) 

T. Vaughan. My Hair is not red. 

L. C. J. How are his Eye-Brows ? 

T. Vaughan. A dark brown, my Lord, the ſame 
as my Wig. i 

Mr Bar. Pomis Let ſome Body look on it more 

particularly, (then an Officer took a Candle, and 
leok'd on his Head, but it was ſhayed ſo cloſe, the 
Colour could not be diſcerned.) ; 
Mr Phipps. We can give an Anſwer to this, my 
Lord; we ſhall prove, that there was one John 
Vaughan at Galloway, and he had a Son Thomas, that 
died ten Years ago. As for Mr River, he is a meer 
Stranger to us, we know nothing of him; and by 
what I can perceive, he comes in as a Volunteer, 
not ſub-pena'd by either Side. And for Mr Geagh, 
we ſhall ſhew he is not to he credited in any Thing, 
for we ſhall prove him guilty of Felony, and that 
he ſwore, that if his Brother would not ſupply him 
with Money, he would ſwear Treaſon _—_ him, 
and ſhop him in Newgate ; and that he ſhould not 
come out till he came upon a Sledge; and if ſo, 
there is no Body ſurely can believe he will ſtick at 
Perjury, or Forgery, or any Thing elſe which may 
be for his Advantage; Call Mr Chriſtopher Creagh. 
(who was ſworn.) 

Mr Phipps. Pray do you know David Greagh ? 

C. Creagh. Yes. 

Mr Phipps, Is he any Relation to you ? 

C. Creagh, Yes, he is my Brother. 
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Mr Phipps. Give the Court and the jury an Ac- 
count what you know of your Brother. | 

C Creagh. It is an unnatural Thing to come on 
this Occaſion, and I am ſorry I am called upon this 
Account. 

David Creagh. Speak what you have to ſay. 

Mr. Phipps. What do you know of your Brother, 
whether you have not found him guilty of ſtealing 
any Thing ? 

C. Creagh. My Lord, Iam upon my Oath, I have 
known ſomething of it, he has ſtolen ſome Gold 
from me. 

L. C. J. You pretend to be ſo very nice, you are 
to anſwer to what you know of his Reputation 
in general, and of his Way of living. 

C. Creagh. His Reputation has been but very 
ſlender, 1 am very ſorry for it; ſeveral in the 
Court can give Account of it, as well as I. He 
ſerved a Relation of his in New-Caftle, he ſerved 
there ſome Time, and came to Town, and came 
to me, and depended upon me, and l ſubſiſted him; 
and he took an Opportunity one Day, when I and 
my Wife were gone abroad, and no Body at home 
but the Maid, and went up Stairs, where my 
Wite's Room is, and there being a Saſh- Window, 
he opens it, and took out of my Wife's Cloſet ſe- 
veral Pieces of Gold. 

L. C. ]. How did you know that he did it ? 

C. Creagh. I found it out afterwards; he 
was my Brother and therefore I did not pro- 
ſecute him, I did not know he had it, till af- 
terwards, that I found to whom he had diſpoſed 
of the Gold. I enquired who was in the Houſe, 
and thovght the Maid had it; and ſhe ſaid none 
had been there, but my Brother; and he at laſt 
owned the Fact, and I had it again. 

LC ] Have you any more to ſay of your 
Brother! 

Mr Phipps. Did he ever threaten to ſwear againſt 
you: | 

T. Vaughan. Or me? 

C. Creagh. He has been confined in Newgate 
Eighteen Months, and I ſubſiſted him in Cha- 
rity, I allowed him all along; and he has been 
ſending to me by ſeveral Meſſages, that if I ſub- 
ſiſted him not with more Money, than I did allow 
him, he would ſwear me into a Plot. 

L C. J. Did he tell you ſo? 

C. Creagh. No, but he has ſent me Word ſo. 

5 C. J. Is the Man here that he ſent this Word 
b 

2 Creagh. Yes, the Man is here. 

Mr Phipps. Let him ſtand 44 

I. C. J. Where do you live? 

C. Ceagh. In Watlin ſtreet, | am a Merchant; I 
declare it is not in Favour or Affection, but only 
in Conſcience, that I declare this. 

D. Creagh. This is only to hinder me from gi- 
ving my Evidence againft a Merchant that I have 
taken up. | 

T. Vaughan. What Character had he in Spain? 


Then David Creagh ſpoke but was not heard. 


L. C. J. What do you ſay of the Gold? 
C. Creagh. He had it, my Lord. -— 
D. Creagh. Why did you not proſecute me then, 
if I had it? | 
L. C. J. You are not ſure he took the Gold. 
C. Creagh. I was fo ſure he had it, becauſe I had 
it from him again by another hand. | 
L. C. J. Did he tell you fo, that he had it? : 
9 ; C. Creagh, 
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C. Creagb. No, but I had a Letter about it, 
L. C. J. Where is that Letter? 

C. Creagh. 1 have it not here. ; 

L. C. J. Give not an Evidence of a Letter, with- 
out the Letter were here, it ought to have been 
produced. | 

Mr Phipps. Call Chriſtopher Heyden (he was f. worn.) 
Do you give the Court an Account what David 
Creagh has ſaid to you of ſwearing againſt any 
Body. 3 | 
C. Heyden. Several Times, when my Maſter has 
ſent me to him, to pay him Five Shillings a Week, 
or Five and Six-pence a Week to ſubſiſt him. 

Dr O1diſh. Who are you Servant to? 

C. Creagh. He is my Servant. 


c. Heyden. This David Creagh has often told me, 


that I ſhould tell his Brother, that if he would not 
ſupply him with more Money, he would ſwear a- 
gainſt him. When 1 came to the Seſſions Houſe, 
when the Pyrates were tried the firſt time, | was 
going through the Bail-Dock, where this David 
Creagh called to me; and I asked him what he did 
there? He ſaid he was to be Evidence againſt Cap- 
tain Vaughan. No certainly, ſaid I, you do not 
know him; do you? Says he, here's the Thing, it 
had been better for me, that I had been an Evi- 
dence againſt him before this, and I am forced to 
be an Evidence againſt him, to ſave my ſelf: And 
he bid me tell his Brother, God damn his Soul to 
all Eternity, if he did not ſend him Supply that 
Day, he would have him in Newgate, and that 
he ſhould not come out again, till he came out 
upon a Sledge. 

IL. C. J. Did he ſay ſo? 

C. Heyden. Ves, my Lord. 

D. Geagh. How long is it agone, Mr Heyden? 

C. Heyden. It was the Day the Pyrates were try- 
ed; more than that, here was Mr Wroth's Man 
was with me at the ſame time; and becauſe he 


ſhould not hear what you ſaid, you took me to the 


Door. 

Mr Phipps. Is Daniel Bryan here? (He appeared 
and was ſworn.) Be 

Daniel Bryan. I was ſubpena'd here for I know 
not what: For I know not Captain Vaughan. 

Mr Phipps. Give me leave to ask you a Queſtion, 


Do you know, or haye heard of David Creagh ? 


Daniel Bryan. Yes, Sir. 
Mr Phipps. Will you give an Account of what he 
has ſaid of Swearing againſt any Body ? 


Daniel Bryan. He has threatened his Brother ſe- 


veral times, that if he would not ſend him relief, 
he would bring him in for ſomething, and would 
inform againſt him, 
1 Mr Phipps, Did he ſay he would ſwear againſt 
im ? 
Daniel Bryan. He did ſay he would inform a- 
galalt him. | 
Mr Phipps. What did you hear him ſay of ſwear- 
ing againſt any one? 
Daniel Bryan. He ſaid, he had rather others ſhould 
periſh, than himſelf. | : 
Mr Whitaker. This Man was Condemned for the 
ſame Crime. | | 
Mr Phipps. Mr Vaughan, have you any other Wit- 


neſſes? Call Creighton (who was ſworn.) What Coun- 


tryman are you ? 

Creig hton. A Connaught Man, I was born in Gallo- 
way, | believe Mr River knows me. 

Mr Phipps. Did you know one John Vaughan, 
that lived at Galloway ? | 

Creightcn, | knew him very well. 
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Mr Phipps. Do you know the Priſoner at the 
Bar ? | 
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Creighton, No. 

Mr Phipps. Do you remember, that That 5% 
4 1g had a Son Thomas, and what became of 

im? 

Creighton. Yes, he had a Son Thomas, but ] un. 
derſtood that he went ſomewhere into the Country 
and there died, and it was ſpread all about the 
Town, 

Mr Phipps. Do you know what he died of ? 

Creighton. I cannot tell. 

L. C. J. How long ago did he die? 

' Creighton. About ten Years ago. I knew all the 
Brothers. 

Mr Phipps. Did you know that Thomas Vaughan? 

Creighton. I knew him very well. g 

Mr C hipps. Is that Gentleman, the Priſoner, he 

Creighton. NO. | 

Mr Fhipps. Do you believe that is not the Man? 

Creighton. I believe not. 

Mr Fhipps. Did you ever know any other Thom 
Vaughan ? 

Creighton. No. | 

Mr Juſtice Turton. Had not John Vaughan 4 
Son Apprentice at Galloway to one Thomas Cole- 
man? 

Creighton, No as I know of. 

Mr juſtice Turton. How old was that Son, Thu 
mas Vaughan, when you knew him ? 

Creighton. I was born at the next Door to that 
Thomas Vaughan that was reputed to be dead. 


Mr Juſtice Turton, Was not that Thomas Vauban 
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Apprentice to Mr Coleman? 
Creighton. I cannot certainly tell. 
Mr Juſtice Tu ton. How old was that Thoma 

Vaughan when he went away from Galloway ? 

Creighton. I cannot tell. | 

Mr Juſtice Turton. What is your own Age? 

; Creighton. My Age is about Five and Twen- 

Y. | | 

L. C. J. You have not ſeen him in Ten Years? 

Creighton. No, my Lord. 

L. C. J. Can you take it upon your Oath, this 

is not the Man you ſaw ten Years ago, that The- 

mas Vaughan that you knew ? 

Creighton, Yes, my Lord. 

L. C. J. How old was he when you were acquaiut- 
ed with him ? | | 

Creighton. I cannot tell certainly; I believe he 
might be about fifteen. 

L. C. J. How long is that ſince ? 

Creighton. Ten Years. 

L. C. J. What is your Name? 

Creighton. Creighton. 

Mr. Comper. You ſay you knew him ten Years 

ago; Pray what ſort of Perſon was he, and how 

did he differ from this Man ? 

Creighton. Ne was better Set, and not quite fo 

Tall as this Man, and full of the Small-pox; he 


was the quarrelſomeſt Boy in the whole Town. 


Mr Soll. Gen. You ſay he was not quite ſo Tall 
as this Man. | 

Creighton. No, he was not quite ſo Tall. 

Mr. Soll. Gen. Do you think he might not grow 
ſince ? This was Ten Years ago, when he was but 
fifteen Years old. 

Mr Comper. You knew him at fifteen ; How long 
had you known him? 

Creighton. From my Infancy, till he departed 
the Town. 


Mr 
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Mr Cowper. During all that Time what Employ- 
ment was he in? Tell ſome Circumſtances. 

Creighton, I think this Vaughan went to one 
Mr Kuſſel's School. 

Mr Cowper. What to do? 

Creighton. To learn to write and read. 

Mr Cowper, And was he not an Apprentice in 
that time ? 

Creighton, | cannot tell 

Mr Cowper. Were you acquainted with him ? 

C eighton. Ves. TY 

L. C. J. You lived next Door to him, Sure you 
muſt be acquainted with him ? 

Creighton. He was a ſighting Boy, for 1 remem- 
ber he did once thraſh my Coat ſoundly. 

I. C. J. Where do you live now ? 

Creighton, At the Caſtle and Falcon in Alder/gate- 

reet. . 

L. C. J. What Trade are you? 

Creighton. A Shoemaker. 2 

Mr Baron Powis. How long have you lived 
here ? | 
Creighton. This Ten Years. 

Mr Baron Powis. What did that Thomas Vaughan 
die of, that you ſay was dead before you came a- 
way, as it was reported up and down ? 

Creighton. I cannot tell. 

Mr Comper. Juſt now you ſaid he went away from 
Galloway, and it was reported then that he was 
dead ten Years ago; now you ſay you have been in 
England ten Years. | 

Creighton. I came into England about ten Years 
ago. | 
Sr Cowper. Did you hear it at Gollomay before you 
came away ? 

Creighton. | heard it at Galloway before I came 
to London, and there are many can teſtifie that there 
was a Report that he was dead. 

Mr Juſtice Turton. How long was he gone from 
Galloway before you came away ? 

Creighton, I cannot ſay to an Hour; I heard he 
was dead. 

L. C. J. Well, well, he went away from Galloway. 

Mr ye Turton, Have you not been here twelve 
Years ! | 

Creighton. I think not; I came a little before the 
Revolution. 

Mr Juſtice Turton. That is eight Years ago. Juſt 
now you ſaid you had been here ten Years. 

Mr Phipps. Call John Kine. (who was ſworn) John 
Xine, Did you know one Fohn Vaughan in Galloway ? 

John Kine. Yes, I lived with him. 

Mr Phipps. What Children had he ? 

John Kine. Four Sons. 

Mr Phipps. Had he any one of thoſe Sons that 
was named Thomas ? | 

John Kine. Not of thoſe four. 

Mr Phipps. Had he a Son Thomas ? 

John Kine. Yes, he had; he died about ten or ele- 
ven Years old of the Small-pox. 

Mr Phipps. You ſay you lived with this Jahn 
Vaughan; look upon the Priſoner at the Bar, is he 
any of thoſe Sons ? 

John Kine. No, Sir, I never ſaw this Man till 
now, 

Mr Phipps. How long did you live with him ? 

John Kine. About Eight or Nine Years. 

Mr Phipps. But how long have you been come 
away from him? | 

John Kine. About Ten Years. 

Mr Juſtice Turten. How well do theſe two Wit- 
nelles agree together? The other ſaid he died at 
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fifteen, and was pitted with the Small-pox. This 
Maa ſays he died at ten, and of the Small-pox. 

L. C. J. Where do you live now? 

John Kine. I live in the City. 

L. C. J. How long have you lived there? 

John Kine. Twelve Years. 

I. C. J. How long was this Thomas Vaughan dead 
before you came hither ? 

John Kine. Really I cannot be poſitive, I believe 
about eight or nine Years. 

I. C. J. Did Thomas Haug han die of the Small- 
pox ? | 

John Kine. Yes. 

L. C. J. That you are ſure of. 

N Kine. ] am ſure that was the Diſeaſe he di- 
ed of. 

L. C. J. You know him well, I believe. 

John Kine. Yes, my Lord. 

L. C. J. How old was he when he died? 

John Kine. About ten Years. 

L. C. J. Where was he buried? 

John Kine. At Galloway. 

Mr Jyſtice Turton. Why does not the Officer 
take Care? There is one talking with the Witneſs. 
Can you now reconcile your Evidence? (To the 
Priſoner's Council.) 

L. C. J. Have you any more Witneſſes ? 

Mr Phipps. No, my Lord. 

Mr Juſtice Turton, What were the Names of all 
the Sons? 

John Kine. The eldeſt was John Vaughan, the o- 
ther Wiliam Vaughan, another Edward J. aughan, and 
_— James Vaughan; that was all that he has 
alive. 

Mr Whitaker. There is never a Thomas Vaughan 
among theſe. 

Mr Comper. Thomas died up and down in ſeveral 
Places. | 

Mr Phipps. Mr Rivet, Do you know the Sons of 
that John Vaughan? 

Mr Kivet. He had all theſe Sons, John, William, 
Thomas and James. He ſpeaks of a Son Edward, 
I cannot exactly remember whether there was ſuch 
a Son or no; though I havea rude Idea of it, but 
am not certain. I knew this Thomas, I went to 


School with him, and I ſaw him ia the Year 1691. 


about the Surrender of Galloway. 

Jury- man. ls that Man at the Bar the ſame Thomas 
Vaughan? 

Mr Rivet. I am poſitive of that. | 

L. C. J. You ſaw him at the Surrender of Gal- 
loway ? | 

Mr River. [did; it was about that time. | 

Thomas Vaughan. Tama Subject of the moſt Chri- 
ſtian King, and I deſire, though I ſpeak Engliſh, 
that I may be examined in French, in a Matter that 
touches me ſo near. And you may ſee by my Com- 
miſſion, my Lord, that Jam a French-man ; which 
1 deſire may be read. 

L. C. J. We ſhall not trouble you with that. 

Thomas Vaughan. I can ſne you my Commiſſion 
wherein the King, my Maſter, declares me to be a 
Subject of France. 

Dr Oldiſp. Mr Vaughan, I think, you need not 
trouble the Court to read the Commiſſion 3 the 
Commiſlion is the ſame as for all other Subjects of 
the French King, wherein he is Jook'd upon as a Na- 
tural born Subject of France; and ſo he owns himſelf 
upon his Examination before the Judge of the Ad- 
miralty. 1 

L. C. J. Have you any more to ſay? As to the 
Examination, who can prove that? | 

= Mr Canley. 


1 ay gt ids 


5 Mr Camley. can prove that, my Lord. (a4 Caw- 


ley was ſworn.) | : bes 
L. C. J. Is that Thomas Vaughan's Examination? 


Mr Cawley.. Yes, my Lord, it is ſigned by him; 


and taken before Sir Charles Hedges the 25th of July, 


r 1 
ic. J. Read it. Then Mr Cawley read the Ex- 


amination of Thomas Vaughan. 
The 27th of July, 1695. 
0 fficium Domini contra Thomas Vaughan 
Capuem” Navicule, The Loyal Clen- 
carty. 


The Examination of Thomas Vaughan late 


Commander of the Ship, the Loyal Cleu- 
carty, aged Twenty Six Years, taken be- 
fore the Right Worſhipful Sir Charles 
Heages, Kt. Judge of the High Court of 


Admiralty of England. 


HIS Examinate ſaith, That he was born at 

Martenico within the Dominions of the French 
King, and is his Subject, but refuſes to anſwer of what 
Parents ne was born; That he came laſt from thence 
about four Tears ago as Commander of 4 Ship called 
the Hare, which had been before taken from the En- 
gliſn, and came in her to Nants in France, and 


bath ever ſince been in France, or cruizing in French 


Ships; That he hath been a Commander ever ſince 
he was Sixteen Tears of Age, and hath Commanded 
ſeveral French Privateers, and was Cammander of 4 
Privateer of St. Malo, called the Granada of 36 Guns, 
which about two Years ago took the Diamond, and the 


 Examinate was never till now taken. Being asked, 


Whether he ever lived in England, or in Ireland? 
he refuſes to anſwer. Being asked, Whether he knew 
any Thing of the taking and, carrying of a Cuſtom- 
Houſe-Boat from the Downs to Bulloigne ? Or, 
Whether he was then in London, or did give diredti- 
ons to any Perſons, or knew of her being carried off? 
he anſwered nothing, but ſaid, That if any Perſon 
would prove it againſt him, he was preſent to anſwer 
ir But ſaith, That in France he heard of her being 
brought to Bulloigne; and he the Examinate bought 
ber at Bulloigne of the Men that carried her away, 
and that ſhe coſt him 900 and odd Livres, and was 
then called the Elizabeth and Anne, or Michael and 
Anne, but which doth not remember; That he the 
Examinate ſtill hath the ſaid Veſſel at Bulloigne ; 
Tuat he cannot tell the Names of the Perſons he bought her 
of, and that took her away, but believes they had a Com- 
miſſion, That ſomething above three Weeks ago the 
Examinate went with a Commiſſion from the French 
King on Board a Two-and-twenty-Oar Barge, called 
the Loyal Clencarty then at Bulloigne as Commander 
thereof, and on Monday laſt was 4 Fortnight was ta- 
ken by the Coventry Man of War at the Buoy in the 
Gunfleet 3 And that the Commander of the Coventry 
took away this Examinate's Commiſſion; being asked 
upon what Deſign he came out with the Barge, replied 
that it was not to take the Air; That the Barge for- 
merly belonged to the Lord Danby, and was taken by 
a French Privateer about a Tear ago; That before 
he came out, he met with two Engliſh Seamen upon 
the Court of Guards at Bulloigne, who told the Ex- 


aminate, That they had been taken Priſoners, and the 


Examinate took them in upon Charity; and afterwards 
met another Engliſh Man, who told the Examinate 
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that he had been taken in Land. Service, and believes 
it was before Fort Kenoque; and the ſaid Per ſon fo. | 
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ting upon a Stone at Bulloigne, and not knowin 

to 4, 2 himſelf, the — took him 1 
for charity, and deſigned to put the ſaid three Perſy,, 
aſhore in England. Being asked whether he did not 
put in a Claim for the ſaid Cuſtom-Houſe-Boat 
reaſon of her Captain ? Or, whether the Per ſons that 
took her had any Commiſſion from him? He the Ex. 
aminate anſwered, That they that took her muſt an- 
ſwer for what they did, and he muſt anſwer for his 
Actions only. | 


Eodem die Capt? 
coram me. 


C. Hedges. Thomas Vaughan; 


- 2 C. J. Mr Vaughan, Have you any more to 
ay? 
Tho. Vaughan. Tt is very hard Circumſtances I am 
under; if an Engliſh Man was in France, under 
the ſtraights that I am here, it would be very 
hard for him to prove himſelf an Engliſh Man. 

L. C. J. You have had a very fair Tryal, and 
you ſhall have Juſtice, be it for you, or againſt 
you. | 
Thomas Vaughan. I hope your Lordſhip will do 
me Right. | 

L. C. J. Gentlemen of the Jury, The Priſoner 


at the Bar, Thomas Vaughan, ſtands Indicted for 


High-Treaſon, for adhering to the King's Ene- 
mies, viz. That he put himſelf as a Soldier in the 
Service of the French King, in a Veſſel called the 
Loyal Clencarty, with diverſe other Perſons on Board 
her, that were Subjects to the French King, and 
Enemies to the King of England, with a Deſign to 
burn the King's, aud his Subjects Ships; and for 
that purpoſe went in that Ship. That the Priſo- 
ner was on Board the Ship, and with ſuch a De- 
ſign, is proved, without all Contradiction, by ſe- 
veral Witneſſes that have been produced; that is, 
that the Two- and- twenty. Oar Barge, which is the 
ſame called the Loyal Clencarty, lay hovering about 
the Buoy in the Nore; thoſe Men in the Coventry 
imagined they had ſome Deſign of Miſchief to the 


Ships, and they made after him with the Coventry, | 


It was apprehended by Captain Vaughan and his 
Crew, that the Coventry would be too hard for 
them, and ſo they did ſubmit, and were taken, 
And being examined on what Account he came on 
our Coaſts, it is confeſt by him, That he came 
with a Deſign to burn our Ships. You may ob- 
ſerve what ſort of Men were a Board. You haye 
heard it proved to you, that Crittenden, the Mar- 
ſhal of Dover, entered thoſe Perſons taken a Board 
the French Veſſel, of what Nation, and what Qua- 
lity they were ; and there were about a Dozen of 


theſe French Men, for they were entered as ſuch, 


Now for a Subject of England to join with the 


King's Enemies, in purſuit of a Deſign to burn 


or take any of the King's, or his Subjects Ships; 
that is, an Adherence to the King's Enemies, But 
it appears, not only that Captain Vaughan was in 
their Company, but that he was their Command- 
er; which commanding the Veſſel, on Board which 
were French Subjects Enemies of the King and the 
Kingdom of England, is High-Treaſon, and the par- 
ticular Fact of Treaſon for which he is indicted. 
And it appears that he had a Commiſſion from the 


French King to Command this Veſſel, the Z 


Clencarty. 
Now 


| 
| 
: 
* 
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the Priſoner having this Commiſhon to 
ke of this Veſſel, though they who 
ſerved under him were not Native Fench- men but 
other Foreigners, yet their ſubjecting themſelves 
to him, acting by Virtue or Colour of that Com- 
miſſion, makes them to be the French King's Sub- 
jets, during their continuance in that Service; for 
otherwiſe all Prizes, which they ſhould take, 
would make them to be Pirates; which none will 
retend to maintain, when they ated by a Com- 
miſſion from a Sovereign Prince, that was an Ene- 
my. And if they ſhall cruize upon our Coaſts with 
a Deſign to take, or deſtroy any of the King's, or 
his Subiets Ships, they are Enemies, though they 
were the Subjects of a Prince, or State in Amity 
with the King of England. But at this Time there 
is no neceſſity of entring upon this Queſtion, be- 
* cauſe it is proved that diverſe, who were on Board 
this Veſſel were French-men, the joyning with 
whom, ia Proſecution of ſuch a Deſign, is that 
kind of High-Treaſon of adhering to the King's 
Enemies. So that if Captain Vaughan was a Sub- 
ject of England, he is proved guilty of High- Trea- 
ſon, if you believe the Evidence. 3 

But now it is inſiſted on by Mr Vaughan and his 
Council, That though he was exerciſing Hoſtility 
againſt the King of England, and deſigning Miſchief 
to his Subjects; yet, ſays he, I was not a Subject 
of England, I was Born a Subject to the French 
King. If that be true, then is he not guilty of 
High-Treaſon; he is an Enemy, but not a Tray- 
tor: And that is the Point you are now to conſi- 
der of, whether he be a Subje& of England or 
France? i 

Now as to that, he being taken under ſuch Cir- 
cumſtances, and ſpeaking Engliſh, it is reaſonable 
to be preſumed that he is a Subject of England, 
unleſs he proves the contrary. But then you have 
heard by ſeyeral of the Witneſſes, That when he 
was at firſt taken, he acknowledged himſelf to be 
an Viſh man; and he did not only acknowledge it 
to them that aſſiſted in apprehending him, but 
being carried to Dover, when the Marſhal entered 
him in his Book as a Priſoner, he entered him not 
as 4 French-man, but he declared at that Time he 
was an Jriſh-man, It may be he did not conſider 
the Conſequence of it, for the next Day he was 
carried before the Mayor of Dover, and then hav- 
ing conſidered better of it, that it was not for his 
Intereſt to acknowledge himſelf an 7riſh-man, he 
faid he was born a Subject to the French King, and 
at Martenico. There were Scotch-men and I1r;h-men 
taken at the ſame Time, and they were entered as 
of the Nation they belonged to, and ſo were di- 
verſe entered as French-men. So that unleſs he 
hath given ſufficient Evidence to the contrary, 
this is ſufficient to induce you to believe him an 
lriſi- man Born. 

But he has endeavoured to take off this Evi- 
dence that hath been given. Firſt, he ſays, It 
was when he was in Drink that he did confeſs him- 
ſelf to be an Fri man; but when he was ſober, 
he ſaid he was a French. man. And beſides that, 
he calls a Witneſs, whoſe Name is Robert French, 
to give an Account of him. And French ſays, 
That about fourteen Years ago he was at St. Chri- 
feophers, on French Ground, and he did then ſee this 
Thomas Vaughan, he did take him then to be about 
the Age of fifteen, He ſays he ſtay'd there about 
four and twenty Hours, and that he was in the 
Company of this Vaughan and his Father about five 
or ſix Hours. He ſays his Father told him at that 
Time, = _— Young Man, who was then about 
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fifteen Years of Age, was born at Martenito. He 
ſays farther, That his Father Did recommend this 
Son to him to be a Sea-faring Man, being the Im- 

loyment he intended him for; and he is ſure this 
is the Man. This Robert French was ask'd, whether 
he ever ſaw this Vaughan from the Time he firſt 
ſaw him at St. Chriftophers until this Time; He ſays 
he never ſaw him ſince that Time, till about two 
Months ago. He gives you this Account how he 
came to meet with him; he ſays he came to Town, 
and being a charitable Man, he uſed to viſit the 
Priſons; and he came to Newgate to one Knowles, 
and there he ſaw Captain Vaughan; and though he 
had not ſeen him for fourteen Years before, yet he, 
knew him again, and is poſitive that he is the ſame 
Perſon. | 
Another ſwears he knew the Priſoner about five 
Years, and he was reputed a French-man. 

There has been another Witneſs produced which 
is that Daſcine, who came up as a French-man, and 
talked French, pretending he could not ſpeak Eng- 
liſh; but on examination it was diſcovered that he 
had an Imployment in England, and was a Bayliff's 
Follower, and it appears he can ſpeak Engliſh very 
well; and notwithſtanding his pretence has given 
his Evidence in Engliſh. And he tells you, That 
he about the Year 1669 did go to St. Chriſtophers, 
and afterwards to Martenice, and there he went to 
one Williams, who had a Friend whoſe Name was 
Vaughan, at whoſe Houſe there was a Chriſtning to 
be of his Son, to whom Williams was to be God- 
father; and this Witneſs was carried thither, and 
the Child was Chriſtned Thomas. He tells you he 
went over again to St. Chriſtophers, and to Marte 
nico in the Year 1677, and that then he enquired 
for this Child, and did ſee him. Then he ſays, 
after that, he went over again to St. Chriſtophers 
and to Martenico about thirteen Years ago, and 
then ſaw him again, and, I think, never ſaw him 
ſince until very lately; and this Priſoner, he under- 
takes to tell you, is the yery Perſon, 

But tben one Harvey tells you he ſaw him in 
France in the Year 1693. and there he was taken 
to be a Fench.- man, and he lived with a Woman 
that ſold Silk that ſaid he was her Nephew, her 
Siſter's Son, and that he was Born at Martenico. 
This 1s the Evidence he gives you to induce you to 
believe he is a French-man. | 

Now in the firſt Place, before I open the Evi- 
dence in Anſwer to it, I deſire you to obſerve the 
Weight and Import of this Evidence that hath been 
produced by the Priſoner. Firſt, for this French 
that ſays he ſaw Captain Vaughan fourteen Years 
ago, when he was about fifteen Years of Age; he 
had no former Acquaintance with him, ſtay'd in 
his Company but ſix Hours, and came away with- 
in four and twenty Hours after his arrival, and 
never ſaw him again in fourteen Years; it is a 
ſtrange Thing that he ſhould know him again fo 
well as to be poſitive that he is the ſame Perſon, 
for in fourteen Years there is a great Alteration in 
a Man: For a Man that has known one at the Age 
of fifteen, and not ſeen him in fourteen Years after, 
though before he was very well acquainted with 
him, cannot ſo eaſily know him again. But how- 
ever he is poſitive, upon his Oath, that he is the 
ſame Perſon that he ſaw at Martenico. ih 

Then as for Daſcine, you may conſider him that 
he ſhould take notice of a little Child that he ſaw 
Chriſtned ſeveral Years before, and that he ſhould 
now remember him when he had not ſeen him in 
thirteen Years; ſure be had a great liking to this 
Child, that when he went to Afartenico many 
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Years after he ſhould be ſo inquiſitive after him; 
1 muſt leave theſe Things to you to conſider of: 
That he might have an Aunt in France that is very 
poſſible too. 8 

But now conſider how this Evidence hath been 
endeavoured to be anſwered; two Witneſſes have 
been produced to contradict that which they have 
ſworn. The firſt is David Cray, who tells you he 
has known the Priſoner for two Years, and ſays 
he was always reputed to be an Jriſh-man, and 
Born in Galloway; he has often diſcourſed with him 
about his Country, and he told him that he was an 
Iriſp man, and Born at Galloway. Then you hear 
what a Letter is produced writ to Cray when he 
was to come upon his Tryal, he mentions what his 
Defence was, and that it was impoſſible that 
any could do him any harm but he and two 
more. Cray ſwears it is his Hand; that he hath 
ſeen him write, and he believes it is his Hand. 

Then there is a Gentleman, Mr Rivet, that came 
here by chance, who is a Galloway man, he ſaith 
he knew the Priſoner's Father, who was reputed 
to come thither about the Time of the Rebellion 
in Ireland, in 1641. and lived at Galloway ; and that 
this Priſoner, Mr Vaughan, was his Sou, and he 
knew him of a Child, was well acquainted „ich 
him, lived hard by him, remembers him an Ap- 
prentice in Galloway, and tells you io whom, aad 
ſays he is ſure this is the very Mau; aud that he 
faw the Priſoner in 1691, about the Timc of the 
Reduction of Galoway ; and he is confident that 
the Priſoner is the Son of Joby Vaughan at Galloway, 
and he gives vou a particular Account of him and 
his Family; viz. of the Reputation and Manuer of 


living of his Father, and what other Brothers he 


had; ſo that there is no ObjeQion againlt his Cre. 
dit, and it is hard to believe, ſince he is fo poſi- 
tive and circumſtantial, that he can be miita- 
ken. 

But the Priſoner and his Council have endea- 
youred to anſwer all this Evidence; and firſt they 
have called Cray's Brother to prove that he is an 
ill Man, for that he came into this Town where 
his Brother lives, who ſubſiſted him and took him 
into his Houſe, and one Day when he and his 
Wife went abroad, he made bold with ſome of his 
Money ; but they thought the Maid had it, and 
he charged her with it, but to his ſatisfaction it 
did afterwards appear that David had it. 

Then there is another, Chriſtopher Hyden, Chri- 


ſtopher Cray's Servant, Who ſays, he heard D. Cray ſay 


he was forc'd to be an Evidence againſt Vaughan to 
ſave himſelf; aud that he uſed to threaten his Bro- 
ther, that if he would not give him more Money 
he would ſwear againſt him, Bryan ſaith much to 
the ſame purpoſe. Theſe are produced to take 
off the Credit of D Cray's Teſtimony. 

But then Gentlemen, as to the Place of the Pri- 
ſoner's Birth, two other Witneſſes are produc'd to 
give you ſatisfaction that this Captain Vaughan 
was not the Son of that Mr Vaughan of Galloway, 
whoſe Eyidence will open to you, and then you 
will fee how coherent they are in their Teſtimony, 
The firſt is Creighton, a Shoemaker, he ſays he 
knew Thomas Vaughan, the Son of John Vaughan of 
Galloway, about ten Years ſince; he was a Gallo- 
way-man Bred, and lived the next Door to John 
Vaughan that had a Son Thomas. He ſays he has 
beeu here about ten Years in England. He ſays he 
thinks that Thomas Vaughan, the Son of John 
Vaughan, was about the Age of fiifteen Years, but 
that this Priſoner is, not he, for that Thomas 
Vaughan was disfizyurcd with the Small- pox; he re- 
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membered him well, he had reaſon for it, for he 
once baſted him ſoundly, and that he went awa 
from Galloway when he was about fifteen Year of 
Age, and was reported to be Dead ; and if it were 
ſo this Priſoner cannot be the Pet ſon. 

The other Witneſs is as poſitive as Creighrgy 
for he ſaith, He knew this John Vaughan of Gali. 
way, and his Son Thomas; and that Thomas Vaughan 
Son of John Vaughan, died about ten Years {ince 
of the Small-pox. So that they have found two 
Thomas Vaughans;, one tells you of one that was 
fifteen Years Old, and was disfigured with the 
Small-pox ; and the other tells you of Thowg, 
Vaughan who died of the Small- pox when he way 
ten Years of Age. 
| You are therefore to conſider the Evidence on 
both Sides. The Queſtion principally is, Whe. 
ther the Priſoner he a Subject of the King of Eye. 
land? If you are ſatisfied that he is not an Engl 
Subject, but a French-man, then he is not guilty 
of this High-Trezſon ; but if you are ſatisfied, þ 
the Series of the whole Evidence, that he is an 
I-iſh- man, and that he had a Commiſſion from the 
French King, and that he cruized upon our Engliſh 
Coaſts, in Company with the King's Enemie 
with a Deſign to take, burn, or deſtroy any of the 
Kiag's or bis Subjects Ships, you are to find him 


gni'ty of the high Treaſon whereof he ſtands in. 


died, otherwiſe you are to acquit him. 
Cl. of Arr. Swear an Officer to keep the Jury; 
(which was done.) 


After a ſhort ſtay, the Jury returned into Court, 
and gave in their Verdict. 


Cl. of Arr. Gentlemen, anſwer to your Names, 


E. Leeds. | 


Mr. Leeds. Here. 

Cryer. Vous avez, and ſo of the reſt. 

Cl. of Arr. Gentlemen, are you all agreed of 
your Verdict? | 

Jury. Yes. 

Cl. of Arr. Who ſhall ſay for you? 

Jury. Our Foreman. 

Cl. of Arr. Thomas Vaughan, Hold up thy Hand, 
(which he did) Look upon the Priſoner. How ſay 
you, is he guilty of the High-Treaſon whereof he 
ſtands indicted, or not guilty ? 

Foreman. Guilty. 

Cl. of Arr. What Goods or Chattels, Lands or 
Tenements had he at the Time of the Treaſon 
committed. 

Foreman. None to our Knowledge. 

Cl. of Arr. Then hearken to your Verdict as the 
Court hath recorded it: You ſay that Thom! 
Vaughan is guilty of the High-Treaſon whereof he 
ſtands indicted, but that he had no Goods or Chat- 
tels, Lands or Tenements at the Time of the High- 
Treaſon committed, or at any Time ſince to your 
Knowledge, and ſo you fay all. 

Jury. Ves. | | 

Tho. Vaughan. My Lord, let me beg one Favour, 
that I may be uſed like a Gentleman, that I may 
be ſent to a Chamber, and not to a Dungeon, and 
that my Friends may come to me. 

L. C. J. Captain Vaughan, they ſay you once 
made an eſcape, and therefore the Keeper mul: 
keep you with Humanity, but with all Sect 
rity. : 
Tho. Vaughan. I deſire I may be kept like a Chri- 
ſt ian. 

L. C. J. The Keeper muſt do his Duty. 1 

Cl. of Arr. Thomas Vaughan, hold up thy 1er ; 
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(which he did) Thou ſtandeſt convicted of High- 
Treaſon againſt our Sovereign Lord the King; 
What haſt thou to ſay for thy ſelf why judgment 
tall not paſs againſt thee to dye according to the 


Law? | 


TJ V aug han. I am altogether a ſtranger to the 
Law, my Lord, I refer my ſelf to my Coun- 


cil. 
I. C. J. Well, then you refer your ſelf to your 


Council. Vou have had a fair Tryal, and have no 
reaſon to complain of it: If your Council have any 
Thing to ſay in arreſt of Judgment they ſhall be 
heard. | 

Mr. Phipps. My Lord, the Indictment has two 
forts of Treaſon laid in it; the one for adhering 


to the King's Enemies, the other levying of War; 


and, with ſubmiſſion, I take it that the firſt is 
not well laid, for it ſays that the Priſoner did ad- 
here to the King's Enemies, but ſays not againſt 
the King. Now every Body knows that the 
French Kiag is in War, not only with England but 
Holland, and Spain, and the Emperour : But if a 
Min joyn with the French againſt any of them, he 
adheres to the King's Enemies, and yet it cannot 
be ſaid to be againſt the King; therefore they 
ought to have laid it that he did adhere to the 
King's Euemies contra Dominum Regem; it mult be 
aiding, and comforting them againſt the King that 


makes the Treaſon. 


L. C. J. It does ſay fo. £51 

Mr. Phipps. No, my Lord, it only ſays that 
Captain Vaug lan did adhere to the King's Enemies, 
and does not ſiy it was againſt the King; and if 
that be Treaſon, is what we deſire to know. 

L. C. J. If he adhere to the Kiag's Enemies, it 
muſt be againſt the King, though he aſſiſt them 
only agaiaſt the King's. Allies, for thereby the 
King's Enemies may be more encouraged and ena- 
bled to do miſchief or Damage to the King: Sup- 
poſe you aſſiſt the French King againſt the King of 
Spain, that is now in Alliance and League with 
the King of England, and the French in actual En- 
mity, that is to adhere to the King's Enemies 
againſt the King, 

Mr Phipps. Would that be Treaſon my Lord ? 

L. C. J. Yes certainly, though that is not a Point 
in this Caſe, and ſo not neceſſary to be determi- 
ned now; for the Act of Parliament of 25 of E. 3. 
defines Treaſon in adhering to the King's Enemies, 
and expreſſes the Overt-Act in giving them aid or 
comfort; it is ſufficient to alledge the Treaſon in 
the Words of the Statute, adhering to the King's 
Enemies. An Overt-Act alledged, ſhews it to 
be againſt the King; and in purſuance of that 
adherence he did ſo and ſo; he was a Captain and 
Soldier in the Ship, did joya with the King's 
Enemies, &c. with a Deſign to deſtroy the King's 
and his Subjects Ships; ſurely that is moſt manifeſt- 
ly an adherence to the King's Enemies againſt the 
King. 

Mr Phipps. The Overt. Act, if it were alledged 
ſufficiently, would not help it; for if there can be 
an adhering to the King's Enemies that is not 
Treaſon, they ought to alledge ſuch adhering as is 
Treaſon, and if the Treaſon it ſelf is not well al- 
ledged, the Overt-A will not help ir. 

L. C. J. There is an Orert-A to ſhew it to be 
againſt the King. Ir is ſaid all along, he being in 
this Veſſel Clencarty, cum diverſis Subditis. 

Mr Phipps. But then that Overt-Act is not well 
alledged, for 'tis ſaid only he went a cruizing; 
whereas they ought to have alleged that he did 
commit ſome 25 of Hoſtility, and attempted to 
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take ſome af the King's Ships; for cruizing alone 
cannot be an Overt- Ac, for be might be cruizing 
to ſecure the French Merchant Ships from being 
taken, or for many other purpoſes, which will not 
be an Overt- Act of Treaſon. CES 3 
I. C. J. I beg your Pardon. Suppoſe the French 
King, with Forces, ſhould come to Dunkirk with 
a Deſign to invade England, if any one ſhould 
ſend him Victuals, or give him Intelligence, or by 
any other Way contribute to their Aſſiſtance, it 
would be High-Treaſon in adhering to the King's 
Enemies. | I 5 

Mr Phipps. If the French King had deſigned an 
Invaſion upon England, and Captain Vaughan had 


aſſiſted in his Veſſel in 8 the Invaſion, 


it would have been Treaſon; but 
mentioned but cruizi ng. „ 
I. C. J. Cruizing about the Coaſts of England 


ere is nothing 


with a Beſign to deſtroy the King's Ships. 

Mr Phipps. That Deſign ought to be made appear 
by ſome Act of Hoſtility ; for in the Caſe of Bur- 
ron and Bradſhaw, and others, which my Lord 
Coke cites, the agreeing to riſe and pull down In- 
cloſures, and meeting and providing Arms for 
that purpoſe, is agreed not to be levying of War z 
and they were indicted for conſpiring to levy War 
upon the Statute of Queen E/iz. And in this Caſe, 
here being only a Conſpiring, and nothing attemp- 
ted, it caa be no more Treaſon than it was in 
that Caſe. | | 

L. C. J. When Men form themſelves into a 
Body, and March Rank and File with Weapons 
offenſive and defenſive, this is levying of War with 
open Force, if the Deſign be Publick. Do you think 
when a Ship is armed with Guns, &c. doth ap- 
pear on the Coaſt, watching an opportunity to 
burn the King's Ships in the Harbour; and their 
deſign be known, and one goes to them, and aids 
and aſſiſts them ; That this 1s not an adhering to 
the King's Enemies? Here are two Indictmen 
one for levying War, and the other for adhering 
to the King's Enemies; but the adhering to the 
King's Enemies is principally inſiſted on, and 
there muſt be an actual War proved upon the per- 
ſon Indicted in the one, yet need not be proved if 
the other Caſe. 

Mr Phipps. The ſame certainly is neceſſary in one 
as well as the other; for barely adhering to the 
King's Enemies is not Treaſon, but there muſt be 
an actual aiding and comforting them; and a meer 
Intention to aſſiſt the King's Enemies, is not an 
adherence within the Statute of 25 Ed. 3. 

L. C. J. If there be not High-Treaſon in the AR 
alledged, that is, if it do not make out an adhe- 
rence to the King's Enemies, than your Objection 
would hold good. 

Mr Phipps. The going to cruize, my Lord, does 
not make out an adherence to the King's Ene- 
mies; for his cruizing might be for other purpo- 
ſes as well as to take the King's Ships, and your 
Lordſhip will iatend the beſt in favour of Life. 

Mr I|Whitaker. To burn the King's Ships. 

L. C. J. Treby. The Indictment is laid for adhering 
to, and comforting and aiding the King's Enemies. 
You would take that to be capable to be conſtrued 
adhering to the King's Enemies in other Reſpects; 
but I take it to be a reaſonable Conſt ruction of che 
IndiAment, to be adhering to the King's Enemies 
in their Enmity. What is the Duty of every 
Subject? It is to fight with, and ſubdne, and weak- 

en the King's Enemies: And contrary to this, 
if he confederate with, and ſtrengthen the King's 
Enemies, he expreſsly contradicts this Duty of his 
Yy2 Allegiance, 
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Allegiance and is guilty of this Treaſon of adherin 

to them. But then you ſay here is no aiding, unleſs 
there were ſomething done, ſome Act of Hoſtility. 
Now here is going aboard with an intention to do 
ſuch Acts; and is not that comforting and aid- 
ing ? Certaialy it is. Is not the French King com- 
forted and aided, when he has got ſo many En- 
oliſh Subjects to go a cruizing upon our Ships ? 
Suppoſe they man his whole Fleet, or a conſide- 
rable part of it; Is not that aiding ? If they go and 
enter themſelves into a Regiment, Liſt themſelves 


and March, though they do not come to a Battel, 


this is helping and encouraging; ſuch Things give 
the Enemy Heart and Courage to go on with the 
War; or elſe, it may be, the French King would 
come to good Terms of Peace. It is certainly 
Aiding and Comforting of them, to go and accept a 
Commiſſion, and enter into their Ships of War, 
and Lift themſelves, and go out in order to deſtroy 
their Fellow · ſubjects, and ruin the King's Ships; 
theſe are Actings of an hoſtile Nature. And if 
this be not Adbering, &c. it may as well be ſaid, 
That if the ſame per ſons had made an attack up- 
on our Ships and miſcarried in it, that had not 
been ſo neither, becauſe that in an unproſperous 
Attempt there is nothing done that gives aid or 
comfort to the Enemy. And after this kind of 
Reaſoning they will not be guilty, till they have 
Succeſs ; and if they have Succeſs enough, it will 
be too late to queſtion them. 

Mr Phipps. Intending to levy War 1s not Trea- 
ſon, unleſs a War be actually levied. 

L. C. J. Treby. Is it not actual levying of War, 
if they aQually provide Arms, and levy Men, and 
in a Warlike manner ſet out and cruize, and come 
with a deſign to deſtroy our Ships ? 

Mr Phipps. It would not be an actual levying of 


War, unleſs they commit ſome Act of Hoſtility. 


L. C. J. Yes, tadeed, the going on Board, and 


being in a Poſture to attack the King's Ships. As 


to the Fault you find with the Indictment, there 
is a Fault, but not in point of Law; they might 
have laid it more generally, ſo as to have given 
more Evidence. 

Mr Baron Powis. However it is well enough. 

But for you to ſay, becauſe they did not aQu- 
ally fight, it is not a levying of War; Is it not 
plain what they did iatend ? That they came with 
that Intention, that they came in that Poſture, 


that they came armed, and had Guns, and Blun- 


derbuſſes, and ſurrounded the Ship twice, they 
came with an armed Force ; that is a ſtrong Evi- 


dence of the Deſign. 
I. C. J. You would make no AQ to be aiding 


and aſſiſting but fighting. ; 

Mr Phipps. Then next I am in your Lordſhip's 
judgmeat, whether the Statute of 28 of Hex. 8th. 
by which Captain Vaughan is tried, is in force, and 
be not repealed by the firſt and ſecond of Philip 
and Mary, which faith, that all Tryals, in 
Caſes of Treaſon, ſhall be at the Commort-Law. 
Now by the Common-Law before the Statute 
28 Hen. 8. Treaſon done upon the Sea, was tried 
before the Admiral, or his Lieutenant, and my 
Lord Gke in the 12 Rep. in the Caſe of the Ad- 
miralty, faith the juriſdiction of the Admiralty is 
by the Common-Law. By the Statute 33 Hen. 8. 
Treaſon confeſſed before three of the Privy-Coun- 
cil might be tried in a foreign County, but that 
Statute is repealed by the Statute 1 and 2 of Philip 
and Mary; for by the Statute 33 Hen. 8. c. 4. 
Treaſon committed in trales, might be tried in 
what County the King would aſſign; but ſince 
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the Statute of Philip and Mary, it muſt be in t 
proper County; ſo that we are in your Lord ſhipꝰ 
Judgment, whether the Statute of 28 Hen 8 * 
in force ; and whether, ſince the Statute of 1. 
2 Philip and Mary, Treaſons done upon the by 
ought not to be tried before the Admirals 5 
anciently at the Common-Law ? Oy 
L. C. J. This is Treaſon by the Co 
Law * the Trial is by the Met * 
— the Method of the Com. 
Mr Phipps. "Tis true that my Lord che, and 


other Authorities ſay, That the Statute 35 HF. 8 


for trying Treaſons committed beyond ; 
not repealed by the Statute of 1 and 2 2 
Mary, but they do not ſay that this Statute is not 
repealed by the Statute of Philip and Mery ; and 
the Books being ſilent in this, is the Reaſon wh 

I propoſe this Queſtion for your Lordſhip's Jud , 
ment. * 

L. C. J. It is no more a Queſtion than th 
als of eds, = — and then the 8 
tion of the Tryals upon the 35th determi 
Queſtion upon this. je 1 * 

Dr Oldys. We muſt have two Witneſſes h 
Rules of the Civil-Law, an extrajudicial * 
de = — 1 them at any time, 

at is the Civil-Law, and ſo there ca 
Witneſs, ads. 

L. C. J. That is not the Law of England. 

Dr Oldys. I do humbly conceive that the Civil. 
Law is not taken away in this Caſe; for though 
the Statute preſcribes the Form of Proceedin 
according to the Rules of the Common- Law S 
as to the Crimes and Proofs the Civil-Law is ſtill 
in force, and then the Party may retra& his Con. 
_ in judgment, much more any extrajudicial 

aying. | 

Mr Whitaker. You are arraigning the Verdict. 

L. C. J. That you ſhould have taken notice of 


before the Verdict was given. But we think there 


is no danger in hearing this Objection, becauſe ir 
is ſo eaſily anſwered. How m it 
ah — — wi any Witneſſes were 

Sir Charles Hedges. We are not in a Court that 
proceeds according to the ſtrict Rules of the Civil. 
Law; but if we were, that Law is not ſo 
abſurd as to allow that a Party may retraR his 
Confeſſion at any time, ſo as to make it have no 
Effect. 

Dr Oldys. There muſt be two Witneſſes at any 
time. h | | 

Sir Charles Hedges. So there are here to th | 
feſſion; but you miſtake if you think 1 | 
particular is to be proved ſtrialy as the Civil-Law 
requires, for the end of the Statute which directs 
the Proceedings of this Court was to facilitate the 
Method of making Proofs, that being found diff 
— by = _ of the Civil-Law; and there- 
ore was that Statute made, as plai | 
by the Preamble thereof. n 

Dr Oldys. There is a new Statute that revives 
that Statute again, and that requires two Witneſ. 
ſes; whereby it is reduced to the Rules of the Civil 
Law again. 

L. C. J. Two Witneſſes there muſt be; but 
then conſider it is not neceſſary to have two to 
every individual Overt. Act: For ſuppoſe there be 
two Overt-Acts laid in the Indittments, for one 
Species of Treaſon, Compaſſing and Imagining the 
Death of the King; if there be one Witneſs that 
he bought a Dagger, and ſaid he would kill the 
King, and he is ſeen, it may be, going to the 
King's Bed-chamber with the Dagger; another 

| Wit- 
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f 8, he ſaid he would kill the King with 
wing - bought a Piſtol, and he ſtood wait- 
; to kill the King as he came by; that is another 
Obert· Act of the ſame Treaſon. If one Witneſs 

— one, and — 1 prove the other, 
nis 1 dient Proof with us. 
_— — 2 It is another Queſtion, Whether he 

ject ? ; 

vo That is not an Overt- Act; if there be 
one Witneſs to that, it is enough, there needs 
not two Witneſſes to prove him a Subject - but up- 
on the Tryal there were above two Witneſſes to 
prove it: That was Crittenden, the Marſhal of 
Dorer, Cray and River. I mult tell you, as to the 
Doctrine of the Civil Law, it is not univerſally 
received in all Countries; it is received in ſeveral 
Countries as they find it convenient, and not as 


Obligatory in it ſelf. 


Dr Oldys. Ves, in all Places, as fo Proof; for 
tis the Law of God and Nations, ex ore duo- 
rum, vel trium, &c. And one Witneſs is no Wit- 
* charles Hedges. Two Witneſſes may be ne- 
ceſſary to convict a Man of any capital Crime, but 
then it doth not follow that there muſt be two Wit- 
neſſes to prove every particular FaR and Circum- 
ſtance. In this point, touching the Place of the 
Nativity of Thomas Vaughan, was there not ſu ffi- 
cient in his o] Confeſſion, together with the o- 
ther Proofs on the King's behalf, to throw the 

urden of Proof upon the Priſoner ? You your 
lelves ſeem to have been of that Opinion; you un- 
dertook to prove it, and tis you that have failed 
in that particular. 

* G1. Our Tryals by Juries are of ſuch Conſi- 
deration in our Law, that we allow their Deter- 
mination to be the beſt, and molt advantagious 
to the Subject, and therefore leſs Evidence is re- 
quired than by the Civil-Law. So ſaid Forteſ- 
cue in his Commendation of the Laws of Ex- 
land. | 

5 Dr Oldys. Becauſe the jury are the Witneſſes in 
reality, according to the Laws of England, being 
preſumed to be eæ vicineto; but when it is on the 
High and open Seas, they are not then preſumed 
to be ex vicineto, and ſo muſt be inſtructed ac- 
cording to the Rules of the Civil Law by Wit- 
neſſes. 

Mr Baron Pomis. This is not a Tryal by the Civil 
Law; for that Statute was made to avoid the Ni- 
ceties of your Law. 

Mr F. Eyres, He is tryed with like Evidence, 
as in other Caſes of High-Treaſon. 

Dr 0ldys, No, the late Act requires two Wit- 
neſſes. | 

Cl. of Arr. Make Proclamation of Silence. 

Cryer. All manner of Perſons are commanded 
to keep Silence, while Judgment is giving, upon 
Pain of Impriſonment. 


And then Judgment was given, according as the 
Law directs in Caſes of High-Treaſon. 


The Commiſſion of Captain Thomas V. anghan, 
which he had by Order of the French 
King. 


Ewis Alexander of Bourbon, Earl of Tou- 
louſe, Duke of Amville, Commander of the 
King's Orders, Governour and Lieutenant. Ge- 
ner al for his Majeſty in the Province of Britany, 


Peer and Admiral of France. To all thoſe who ſhall 
ſee theſe preſent Letters Greeting; The King having 
d:clared War againſt his Catholick Majeſty, the Fa- 
vourers of the of the Crowns of En- 
gland and Scotland, and the Eſtates of the United 
Provinces, for the Reaſons contained in the Declara- 
tions Publiſhed by his Majeſty throughout the Extent 
of his Kingdom, Countries, Lands and Lordſhips un- 
der his Obedience; and bis Majeſty having command- 
ed us to take care that the ſaid Declarations be obſerved, 
in what doth depend upon i Power and Authority which 
his Majeſty bath been pleaſed, to commit to our ſaid 
Charge of Admiral, We have according to the eæ- 
preſs Orders of his ſaid Majefly, given Leave, Power 
and Permiſſion to Thomas Vaughan, living at Bul- 
loigne, to arm and ſet forth in Warlike Manner 4 
Bark, called, The Loyal Clencarty of the Burthen 
of Ten Tuns, or thereabouts, which is at preſent in the 
Port of Bulloigne, with ſuch Number of Men, Can- 
nons, Bullets, Powder, Shot, and other Ammunition: 
of War, and Proviſions which are neceſſary to ſet her 
out to Sea, in 4 Condition to fail and cruize upon the 
Pirates, and others without Commiſſion, as alſo upon the 
Subjects of his Catholic Majeſty, the Eſtates of the 
United Provinces, the Favourers of the 

of the Crowns of England and Scotland, and other 
Enemies of this Eſtate, in what Places ſoever he can 
meet them, whether it be upon the Coaſts of their Cun- 
ery, in their Ports, or Rivers, alſo their Shores, or 
Places where the ſaid Captain Thomas Vaughan ſhall 
think fit to land to annoy the ſaid Enemies; and there 
to make uſe of all the Means and Arts permitted, and 
uſed by the I aws of War, to take them and bring them 
Priſoners with their Ships, Arm, and other Things in 
their Poſſeſſion. | | 

Provided the ſaid Vaughan ſhall keep, and cauſe 
thoſe of his Crew to keep the Maritime Orders, and 
that be ſhall carry, during his Voyage, the Flag and 
Enſign of the King's Arms and of Ours, and cauſe 
the preſent Commiſſion to be regiſtred in the Regi 
of the neareſt Admiralty where he ſhall be equippe 
and leave there a Roll Signed and Certified by him, con- 
taining the Names and Sirnames, the Births and Reſi- 
dence of his Cem; and make his Return to the ſaid 
Place, or ſame other Port of France, and make his 
Report before the Officers of the Admiralty, and no 
others, of what ſhall have happened during his Voyage, 
and give us Advice thereof; and ſend his ſaid Report to 
the Secretary-General of the Marine, with the Papers 
Juſtifying the ſame, that we may give ſuch Orders 
thereupon as may be neceſſary. 

And we pray and require all Kings, Princes, Poten- 
tates, Sovereign, Eſtates, Republicks, Friends and Al- 
lies of this Crown, and all others, to whom it | ſhall ap- 
pertain, to give the ſaid Vaughan all Favour, aid, 


aſſiſtance and ſuccour in their Ports, with _ Veſ- 


ſel, Company and Prizes, which he ſhall take during 
his Voyage, without doing, or ſuffering to be done to 
him any Trouble or Hindrance; offering to do the like 
when we ſhall be by them thereunto required. 

And we do command and require all Marine Off- 
cers, and others, to whom it ſhall appertain, to let him 
ſafely and freely paſs with his ſaid Veſſel, Arms and 
Company, and the Prizes which he ſhall take, without 
doing, or ſuffering to be done to him any Trouble or 
Hindrance; but on the contrary, to give him all Suc- 
cour and Aſſiſtance that ſhall be neceſſary. Theſe Pre- 
ſents to be of no force after one Tear, from the Day 
of the Date hereof. 

In Witneſs whereof we have figned theſe Preſents, 
and Cauſed them to be Sealed with the Seal of of 
Arms, and Counter-ſigned by the Secretary-General of 

the 
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of July, One thouſand ſix hundred ninety five. 
= L. A. de Bourbon. 
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By my Lord De Vallencour: 


The preſent Commiſſion was regiſtred in the 


Regiſtry of the Admiralty of Bulloigne, after ha- 


ving been ſeen by us James Abbot de 1a Cocherine, 
the King's Councellor, deputed to the Intendancy 


\ 
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the Marine, at Verſaifles the tenth Day of the Month of Bulloigne, Exerciſing the Charge of Lie 


8 Will. z. 
Utenant. 


General of the Admiralty, ia the Preſence of the 


King's Proctor, at the Requeſt of the {i 

Vaughan, being preſent, _— we — al 
to ſail and cruize upon the Enemies of the Eſt 1 
Done at Bulloigne the fourteenth of July, one ron 
ſand fix hundred ninety five. 885 1 


Maginon. 


Verſionem hanc Anglicanam in omnibus, cum 
ſuo Originali Gallico convenire teſtor, 


Milihelmus Roc le, Notar. Pub] 
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The TRYAL of Ew any Earl of Warwick au 
oe Holland. 5 | 


Die Martis 28. 


SÞÞÞÞPK Bout Eleven of the Clock the Lords 
2 888 came from their own Houſe into the 


888 ASS Court erected in Weſtminſter. Hall, 


for the Tryals of Edward Earl of 
Se 5 Warwick. ur Holland, and Charles 
e Lord Mohun, in the Manner follow- 
lowing. LE | 

The Lord High Steward's Gentlemen Atten- 
dants, two and two... 8 : 

The Clerks of the Houſe of Lords, with two 
Clerks of the Crown in the Courts of Chancery and 
King's- Bench. 

The Maſters in Chancery, two and two. 

Then the Judges. | | 

The Peers Eldeſt Sons, and Peers Minors, two 
and two. 22 

Four Serjeants at Arms with their Maces, two 
and two. _ 

The Yeoman Uſher of the Houſe. 

Then the Peers, two and two, beginning with 
the youngeſt Barons. 


Then Four Serjeants at Arms, with their Maces. 


Then one of the Heralds, attending in the Room 
of Garter, who by reaſon of his Infirmity could 
not be preſent. | 

And the Gentleman Uſher of the Black Rod, 
carrying the White Staff before the Lord High 
Steward. Rs 

Then the Lord Chancellor, Lord High Steward 
of England alone. | 

When the Lords were ſeated on their proper 
Benches, and the Lord High Steward upon the 
Wooll-pack. = 

The Two Clerks of the Ctown in the Courts of 
Chancery and King's Bench, ſtanding before the 
Clerk's Table with their Faces towards the 
State. ot pn + ab. 

The Clerk of the Crown in Chancery having his 
Majeſty's Commiſſion to the Lord High Steward 
in his Hands, made three Reverences towards the 
Lord High Steward, and the Clerk of the Crown 
in Chancery on his Knces preſented the Commiſſion 
to the Lord High Steward, who delivered it to 
the Clerk of the Crown in the King 's-Bench, (then 


omb, &. aliis falſitat. Monet, hujus Regni - 


Martii, 1699. 


likewiſe kneeling before his Grace) in order to be 
opened and read, and then the Two Clerks of the 
Crown making three Reverences, went down to 
the Table; and the Clerk of the Crown in the 
Court of - Kings- Bench Commanded the Serjeant at 
Arms to make Proclamation of Silence, which he 
did in this Manner. 

Serjeant at Arms, O Yes, O Yes, O Yes, My 
Lord High Steward his Grace does ſtraitly Charge 
and Command all manner of Perſons here preſent 
to keep Silence, and hear the King's Majeſty's Com- 
miſſion to his Grace my Lord High Steward of 
England directed, openly read, upon Pain of Impri. 
ſoameat. | ; 


Then the Lord High Steward ſtood up, and ſpoke ti 
the Peers, 


Lord High Steward. Your Lordſhips will be plea: 
ſed to ſtand up, and be uncovered, while the 
King's Commiſſion is Reading, 


All the Peers ſtood up, and were uncovered, while 
the Commiſſion was read. 


Clerk of the Ulielmus Tertius Dei Gratia Angl. 
Crown. Scot, Franc. & Hibern. Rex Fi- 
dei Defenſor, &c. Prædilecto & fideli Conſiliar. noſtro 
Johanni Domino Somers Cancellar. noſtro. Angl. Sciatis 
quod cum Edrus. Comes Warwic. & Holland nuper de 
Paroch. Sti. Martini in Campis in Com. Middleſex. 
& Carolus Dominus Mohun nuper de Paroch, præditt. 
in Com. prædict. coram dilectis & fidelib. noſtris Carole 
Lee Milit. Samuel. Buck Willielmo Mithers & Franciſco 
Tyſſon Armigeris & alits ſocits ſuis Fuſticiar, noſtri 
ad inquirend. per Sacramentum probor, & legalium 
hominum de Com. noſtro Middleſe x. predift. ac dis 
v4 modus & mediis quibus melius ſciverint aut pote- 
rint tam infra libertat. quam extra per quos rei ver. 
tas melius ſciri poterit & inquiri de quibuſcunqut 
proditionibus Miſpriſionibus prodit ion. Inſurrectionib. 
Kebellionib. Controfact. tonſur. lotur. falſis fabricati. 
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J. G. alior. Regnor. five Dominior. quorumcun- 
— ac dle e Murdris Feloniis Homicid. 


Inter ſecl ionibus Burglar. Raptib. Mulier. Congregati- 


onib. & Conventicul. illicit. ver bor. prolationib. Co- 


adunat ion h. Aiſpriſionib. Conſederationibus faiſis Al- 
leg anciis Tranſoreſſimibus Riot is Routis Retentionib. 
Eſcapiis Contempt. Fal ſit at. Negligentiis Concelament. 
Hanutenent. Oppreſſionibus Cambiparciis Deceptionib, 
& aliis Malefattis Ofenc. & Injur, quibuſcunque 
Necnon Acceſſar. eorundem infra Com. preditt. tam 
infra libertat. quam extra per quoſcunque & qualiter- 


cunque habit. fact. perpetrat. ſive commiſ. & per quos 


wel per quem Cul vel quibus quando qualiter & quo- 
modo & de aliis Articul. & Circumſt anc. premiſs, 
ſeu cor. alicujus vel aliquor. qualitercunque concernen. 
pleni us verit at. & ad eaſdem proditiones & al. præ- 
miſ. audiend. & terminand, ſecundum legem & con- 
ſuetud. Regni noſt ri Augl. nuper aſſig nat. de Felonia 
& Murdro per ipſos Edrum. Comitem Marwic. & 
Holland & Carolum —_— gut = — & 

rpetrat. per ſacrament. prover, legal. ominum 
— ne 1 frog Lala. Indictat. Exiſtunt 
Nos conſiderant es quod Fuſtits.4 eſt virtus excellen; & 
altſſimo complacens Volenteſque quod predict, Edrus. 
Comes War wic. & Holland & Carolus Dominus Mo- 
hun de & pro Felonia & Murdro unde ipſi ut prefer- 
tur Ind ct at. exiſtunt. coram nob. in preſents Parlia- 
ment. noſtro ſecundum Leg, & conſuet ud. Reoni noſtri 
Ano!. Audiantur Eæaminentur ſententientur & Ad- 


judicentur Cæteraque omnia quæ in hac parte pertinent 


debo. modo exerce antur & exequantur , Ac pro eo 
quod Ojficium Seneſchalls Angl. (cujus præſentia in hac 
arte requiritur ut Accepimus jam vacat) Nos de Fi- 
delitate Prudentia provida Circumſpectione & Indu- 


ſtria veſtris plurimum confidentes Ordinavimus & 


Cunſtituimus vos ex hac cauſa Sæneſchallum Angl. ad 
Officium illud cum omnibus eidem Officio in hac parte 
debit. & pertinen. (hac vice) gerend. occupand. &. 
exercend, Et ideo vob. Mandamus quod Circa præ- 
miſſ. diligenter intendatis & ea omnia que in hac 
parte ad Officium Seneſchal. Angl. pertinent & requi- 
runtur (hac vice) faciatis exerceatis & exequamini 
cum effectu. In Cuj us rei Teſtimoniurs has literas noſtras 
fieri fecimus Patentes Teſte meipſo. apud Weſtmonaſte- 
rium viceſimo quinto die Martii Anno Regni noſtri 
Unaecimo. 


Per ipſum Regem propria Manu Signat. 


Serjeant at Arms, God ſive the King. 
Then the Herald and the Gentleman Uſher of 


the Black Rod, after three Reverences, kneeling, 


preſented the White Staff to his Grace, and his 
Grace removed from the Wool]- pack to the Chair, 
which was placed upon an Aſcent juſt before the 
uppermoſt Step of the Throne, and ſeated himſelf 
in the Chair. 

Clerk of the Crown, Serjeant at Arms make Pro- 
clamation, + | 

Serjeant at Arms. O Yes, O yes, O yes, My 
Lord High Steward of England, his Grace, does 
ſtraightly Charge and Command all manner of 
Perſons here preſent, to be uncovered upon Pain 
of Impriſonment. | 

Then the Judges and Maſters in Chancery ſat 
down ry their Places upon the Wooll-pack, un- 
covered. 


Then the Clerk of the Crown read the Return 
of the Certiorari in hac verba. 


< 


Gulielmus Tertius Dei Gratia. Anzl. Scoc. Franc. & 
Hibern, Rex Fidei Defenſ, &c. Fuſtic. noſtris. per 


Literat. niſtras. Paten. confect. ad inquirend. per 
Sacrm. probor, & legal. hom. Com. noſtri. Midd. ac 
aliis viis mod. & med. quibus melius ſciverint aut po- 
terint de quibuſcunque prodic. miſpriſ. prodic. inſur- 
rection. Rebellion. controſact. tonſur. lot ur. falſis fa- 
bricac. & aliis falſitat, monet. hujus Regni Angl. & 
alior. Regnorum five Dominiorum quorumc unque ac de 
quibuſcunq; murdris felon. homicid. interfeftion, burg- 
lar. raptibus mulierum congregacon. & conventicul, 
illicit. verborum prolationibus coadunat. miſpriſion- 
confederat. falſis Alleganc. tranſgreſ. riot. rout. re- 
tention. eſcapits contempt. negligenc. concelament. ma- 
nutenen. oppreſſion, deception, & aliis maleſactis of- 
fenſ. & in jur. quibuſcunq; Necnon acceſſariis eorun- 
dem inſra Com. prædict. tam infra libertates quam 
extra per quoſcunq;; & qualitercunq; habit. fact. per- 
petra. five comm ſſ. ac de alits articults & circum- 
ſtanciis pre m ſſ. & eorum quodlibet ſeu eorum aliquod 
vel aliqua qualitercunqʒ concernen. plenius veritat. & 
ad eaſdem Prodition. & al. — 22 & ter- 
minand, Aſſign. Necnon Fuſtic. n«ſtris ad Gaol, no- 
ſtram de Newgate de priſonar, in ea exiſten. delibe- 
rand, Aſſign. & eorum cuilibet Saltm. volen, certis 
de cauſis omnia & ſingula Indittament, & Inquiſition, 
de quibuſcung; felon. & murdris unde Edrus. comes 
Warwic. & Holland & Carolus Dominus Mohun G- 
al. coram vobis Indictat. ſunt Necnon Record. con- 
vidtion, Rici. French Rogers James & Georgii Docks 
wra pro felon. & homic id. unde Indiftat. ſunt Et ſuper- 
inde per quandam. Jur, Prie, inde inter nos & pre- 
fat. Ric hardum French Rogerum James & Georgium 
Doclwra capt. convidt. ex ſt. ut dicitur coram nobis 
& non alibi terminari vobis & cuilibet veſtrum man- 
damus quod omnia & ſingula in Indictament. & Re- 
cord, Convitt, prædict. cum omnibus ea tangen. qu. 
buſcunq; nominibus iidem Edrus. Comes Marwic. & 
Holland Carolus Dominus Mohun Richardus Roger us 
& Georgius nuncupertur in eiſdem coram nobis ſub 
frills veſtris aut unius veſtrum in oct ab. ſti. Hilla- 
ru ubicunq; tunc f uerimus in Angl, mittat. ſeu unus 
veſtrum mitt at una cum hec brevi ut ulterius inde 
fiert fac. quod de jure ac ſecundum legem & conf, 
regni noſtrs Angl. fore viderimus faciend, Teſte 
J. Holt Mil. apud Weſtm, æxviii die Novembris An- 
no regni noſtri Decimo 
per Cur. Aſtry 
Ad inſtanc. proſecutor, quoad duos Def, & ad inſtanc. 
ceterorum Def, f | 


J. Holt. 


Virtute cujus brevis mihi & aliis direct. Iudicta- 
ment. & Inquiſition. inframentionat. necnon Record. 
convidtion, infranominat. Rici, French Rogeri James 
& Georgii Dactwra pro felon, & homicid. unde Indie 
fat. & ſuperinde per quandam Jur. prie. convict. 
exiſt. cum omnibus ea tangen. coram Dom. Rege in 
quibuſdam Sched. huic brevi annex, mitto prout inte- 
rius præcipitur. 


Reſponſe. Fra. Child. Mil. Major. Civit. 
Lond, un, Juſtic. infraſcript. 


Midd. ſſ. Memorandum quod ad deliberation, Gaol, 
Domini Regis de Newgate tent. pro. Com. Middleſex. 


apud FJuſtice- Hall in le Old Baily in Suburbiis Civit. 


London. die veneris (ſcilt.) decimo tertio die Janua- 
ris Anno Regni Dom. noſtri. Gulielms tertii Dei 
gra. nunc Regis Angl. Cc. Decimo Coram Fran, 
Child Mil. Majore Gvit. London. Edro . Ward Mil. 
Capital. Baron, Sccii. dict. Dom. Regis Henrico 
Hatſel Milit. un Baron. Sccii. Ditts Domini Re g is 
Thoma Stamp Mil. Edro. Clarke Mil. Aldris. dict. 
Ciuit. London Salathiel. Lovell Mil, ſervien. —4 

om. 
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Dom. Regis ad legem ac Recordator dict. Civit. Lon- 
don & alis ſociis ſuis Fuſtic. dict. Dom. Regis ad Ga- 
ol. ipſius Dom. Regis de Newgate preditt. de priſonar. 
in eadem exiſten. deliband. aſſign. ven. hic in Cur, 
Carolus Lee Mill. Samuel Buck Will. Withers & Fran. 
Tyſſon Ar. Juſtic. dict. Dom. Regis per Literas patent. 
ipſius Dom. Regis eiſdem Fuſtic. prænoiat. & alits ac 
quibuſcunq, quatuor vel plur. eorum ſub magno Sigillo 
dict. Dom. Regis Angl. confect. ad inquirend. | wo Sa- 
crament. probor. & legal. hom. de Com. Midd. pred. 
ac aliis vits modis & mediiis quibus melius ſciverint 
aut poterint tam infra libertat. quam extra per quos 
rei veritas ſciri poterit de quibuſcunq; prodition. miſ- 
priſſon. prodition. inſurrection. rebellion. controfactur. 
tonſur. lotur. falſis fabrication. & al falſitat. monetæ 
hujus Regni dict. Dom. Regis Angl. & al. Regnorum 
ſide Domin. quorumcunq, ac de quibuſcunq; murdris 
felon. homicid. interfeccon. burglar. Rapt. mulier. 
congregac. & conventicul. illicit. verborum prolation. 
Coadunac. miſpriſion. Confederac. falſis Alleganc. tranſgr. 
Riot. Rout. retention. eſcapiis contempt. negligenc. con- 
celamen. manutenen. oppreſſion. Cambi- parciis Decep- 
tion. & aliis Malefalt, & Offenc. quibuſcunq; nec 
non acceſſar. eorund. infra Com. pred. tam infra li- 
bertat. predift. quam extra per quoſcunq; & qualiter- 
cung; habit. fact. perpetrat. ſive commiſſ. ac ae aliis 
articul, & Circumſtanc. premiſſa & eorum quodlibet 
ſeu eorum aliquod vel aliqua qualitercunq, Concernen. 
eniu veritat. & ad eaſdem prodition. & al. pre- 
miſſa audiend. & terminand. Secundum. legem & 
conſuetud. hujus Regni dict. Dom. Regis Angl. Aſſign. 
& per manus ſua propr. deliberaver. hic in Cur. aitt, 
Dom. Regis quoddam Record. Indict ament. coram eis 
& aliis ſociis ſuis nuper præantea preſentat. & capt. 
verſus Edrum. Comit. Warwic. & Holland Carolum 
Dominum Mohun de Oakehampton in Com. Devon. 
Ricum. French Rogerum James & Georgium Dock- 
wra pro murdro cujuſdam Rici. Coote Ar. in forma ju- 
ris terminand. &c. (eiſdem Rico. French Rogero James 
& Georgio Dockwra priſonar. in dict. Gaol. dict. 
Dom. Regis de Newgate cauſa in eodem Indictament. 
content. adtunc. exiſten.) Record. cujus quidem In- 
dictament. patet in quibuſdam Schedul. huic annex. 
Midd. .. Memorandum quod ad Seſſionem de Oyer 
& Terminer Domini Regis tent. pro Com. Middleſex. 
apud Hicks- Hall in St. John. ſtreet in Com. pred. die 
Mercurii ſcil. ſeptimo die Decembris Anno Regni 
Domini noſtri Gulielmi Tertis Dei gratia nunc Regis 
Angliæ & c. decimo coram Carolo Lee Mil. Samuele 
Buck, Willielmo Withers, Franciſco Tyſſon Armigeris 
& alits Sociis ſuis Fuſtic. dict. Dom. Regis per Lite- 


ras Paten. ipſius Dom. Regis eiſdem Juſtic. prænomi- 


nat. & al. ac quibuſcunque quatuor vel pluribus eo- 
rum ſub magno _= dict. Domini Regis Angliæ con- 
fect. ad inquirend. per ſacrament. probor. & legalium 
hom. Com. Middleſex. pred. ac aliis vits mod. & med. 
quibus melius ſciverint aut poterint tam infra libertat. 
quam extra per quos rei veritas melius ſciri poterit de 
quibuſcunque prodition. miſpriſion. prodition. inſurre- 
tion. rebellion. controfactur. tonſur. lotur. falſis fabri- 
cation. & aliis falſitat. monet. hujus Regni ditt. 
Dom. Regis Angl. & al. Regnor. ſive Dominior. quo- 
rumc unque ac de quibuſcunq; murdris felon. homicid. 
inter fection. burglar. rapt. Mulier. congregat. & con- 
venticul. illicit. verborum prolation. coadunat. miſpri- 
ſion. conſederat. falſis allegan. tranſgr. riot. rout. re- 
rention. eſcapiis contempt. negligen. concelamen. manu- 
tenen. oppreſſion. cambiparciis deception. & aliis male- 
factis & oſfenſis quibuſcunq, necnon Acceſſar. eor undem 
infra Com. præd. tam infra libertat. quam extra per 
quoſcunque & qualitercunque habit. fact. perpetrat. ſive 
commiſſ. ac de aliis articulis & circumſtantiis premiſſa 
& cor. quodlibet vel aliqua qualitercunque concernens 
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plenius veritat. & ad eaſdem prodition. & al. premif. 
audiend. & terminand. ſecund. legem & conf, but 
Regni Dicti Dom. Regis Angl. aſſign. per ſacrm. Eg. 
dit Riddle, Richardi Read, Roberti Leg, Joſephi Par- 
therich, Johannis Marriott, Jonathan Hall, Nicol; Ba. 
her, Roberti Teague, Thomæ Briggs, Willielmi Brac, 
Thome Williams, Georgii Biſhop, Thome Hodges, Jo- 
hannis Lynn, Samuelis Lee, Richardi Rogers, Joſephs 
Rogers, Johannis Cheney, Johannis Fowler, & Robert; 


Nicholſon, probor. & legalium hominum Cum. pred, ad. 


tunc & ibidem jurat. & onerat. ad inquirend. pro dit, 
Dom. Rege & corpore Cons pred. preſentat. eæiſtit. q. 


Billa Indictament. huic Schedul annex. eſt vera. 


Midd. fſ. Furator. pro Domino Rege ſuper ſacrum. 
ſuum præſentant quod Eawardus Comes Warwic, G. 


Holland, nuper de Paroch. S. Martini in Campis in 


Com. Middleſex. Corolus Dominus Mohun Baro AM 
hun de Okehampton in Com. Devon nuper de Paroch, 
pred. in Com. Middleſex. pred. Richardus French ny. 
per de Paroch. pred. in Com Middleſex. prad. Gen, 
Rogerus James nuper de Paroch. pred. in Com. Aid. 
aleſex pred. Gen. & Georgius Dockwra nuper de pa. 
roch. pred. in Com. Middleſex. pred, Gen. Deum pre 
oculis ſuis non habentes ſed inſtigatione diabolica mati 
& ſeducti Triceſimo die Octobris Anno Regni Domi- 
ni Gulielmi tertis Dei gra. Angl. Scoc. Franc. & Hi. 
bern. Regis fidei deſenſ. &c. decimo vi & armis Ge. 
apud paroch. pred. in Com. Middleſex, pred. in & 
ſuper quindam Richardum Coote Ar. in pace dei & 
dicti Domini Regis nunc adrunc  ibidem exiſten, 
felonice voluntarie & ex malitiis ſuis pracogitat. in- 
ſult, fecer. & qd. pred. Edwardus Comes Warwic. & 
Holland, cum quodm. gladio. ( Anglice a Sword) de 


ferro & chalibe conſect. valor. quinque ſolidor. quem 


ipſe idem Edwardus Comes Warwic. & Holland. in 
manu ſua dextra adtunc & ibidem extract. habuit & 
tenuit præfat. Richardum Coote in & ſuper ſmiſtran 
partem pettoris ipſius Richardi Coote prope os Collar, 
(Anglice the Collar Bone) ipſius Richard Coote ad- 
tunc & ibidem 'felonice voluntarie & ex malitia ſua 
precogitat. percuſſit pupugit & inforavit ( Anglice did 
ſtrike ſtab = 3 thi in) , eidem Nich, 
Coote adtunc & ibidem cum gladio extract. pred. in & 
ſuper dict. ſiniſtram partem Pectoris ipſius Rici. Cvote pro- 
pe Os Collar. (anglice the Collar Bone) ipſius Rici. Coote 
unum vulnus mortal. (anglice one Mortal Wound) 
latitud. dimidii unius pollicis & profunditat. quinq; 
pollicium De quo quidem vulnere mortal. pred. Ricus, 
Coote adtunc & ibm. inſtanter obiit Et qd. pred. Ca- 
rolus Dnus. Mohun Ricus. French Rogerus James & 
Georgius Dockwra adtunc & ibm. felonice voluntarie 
& ex maliciis ſuis precogitat. fuer. preſen. auxilian. 
abettan. confortan. aſſiſten. & manutenen. preſat. 
Edrum. Comit. Warwick & Holland. ad prefat. Ri- 
cum. Coote modo & forma pred. felonice voluntarie 
& ex malicia ſua precogitat. inter ficiend. & murdrand. 
Et ſic Fur. pred. ſuper ſacrm. ſuum pred. dic. qd. pred. 
Edrus. Comes Varwici & Holland. Carolus Dnus. 
Mohun Ricus. French Rogerus James & Georgius 
Dockwra prefat. Ricum. Coote modo & forma pred. 
felonice voluntarie & ex maliciis ſuiis precogitat. in- 
gerfecer. & murdraver. contra pacem dci. Domini 
Regis nunc Coron. & Dignitat. ſuas &c. 


Ricus. French 13 Januar. 98. pon. ſe Cul. de Felon. 
& Homicid. tant. Non cul. de Murdro. Catalla 
nulla. Pet. Librum. Legit ut Clericus, Crematis 
reſpectuatur quouſq;; &c. 


Rogerus James 13 Jan. 98. pon. ſe cul. de Felon. 
& Homicid. tant. Non cul. de Murdro. Catalla 
nulla. Petit Librum. Legit ut Clericus, Creme 


Billa 


tio reſpectuatur quouſq, &c. 
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Billa vera. Samuel Comthorne de paroch. ſti, Martini 


in Campis in Com. Midd. . _ 

J. Cripps de paroch. pred. in Com. pred. Tom an, 
— de peroch. pred. in Com pred. Toman, 
Willus, Salmon de paroc h. pred. in Com. pred. Chirurg us, 
Robtus. Applegate de paroch. pred. in Com. pred. Yoman, 


Jur. in Cur. 


' Midd. . Memorand. qd. ad Deliberation; Gaole 
Dni. Regi. de Newgate tent. pro Com. Midd. apud Ju- 


ſtice- Hall in le Old Bailey in Suburbiis Civitat. Lon- 


Jon. die Mercuri Scilt. Septimo die Septembris Anno 
Regni Dni. uri. Gulielmi tertii Dei gra. Angl. Scoc. 
Franc & Hibnie. Reg is Fidei Defenſ. &c. decimo co- 
ram Franco. Child. Mil. Majore Civitat. London. Ge- 
orgio Treby Mil. Capital. Fuſtic. dei. Dni. Regis de Ban- 
co Littleton Powis Mil. uno Baron. Sccu.” dict. Dni. 
Regis Thoma Stamp Mil. Edro. Clarke Mil. Aldris. 
ail. Civitat. London. Salathiel Lovell Mil. Servien. 
dci. Dni. Regis ad Legem ac Recordatore dict. Civitat. 
London. & aliis Sociis ſuis Fuſtic. dei. Dani. Reg is ad 
Gaolam ipſius Dni. Regis de Newgate pred. de Pri ſonar. 


in eadem exiſten. deliberand. aſſign. ven. Robertus 


White gen. Coronator dei. Dni. kegis infra libertat. 
Decani & Capituli Ecclie. Collegiat. bti. Petri Meſtm. 
Civitat. Burgi & Ville We ſtm. in Com. Midd. præd. 
Et per manus ſuas proprias deliberavit hic in Cur, 

uandam Inquiſition, de morte Rici. Coote Ar. coram 
eo nuper capt» in Cur. hic de Recordo in forma juris 
terminand. Que quide m Inquiſitio huic Schedule an- 
ne x. eſt 


pon. ſe 


G vitas, Burgus Nquiſitio indentat. capt. pro 
& Villa, VWeſtm. in h V. 1 Ono Rege apud paroc h. Ici. 
Com. Midd. Martini in Campis infra Liber- 


tat. Decani & Capitli. Eccleſie Collegi at. bti. Petri 
Weſtm. Cvitat. Burgi & Ville Weſtm. in Com. Midd. 
triceſimo die Octobris Anno Regni Dni. mi. Gulielmi 
tertii Dei gra. Angl. Scoc. Franc. & Hibernie Regis 
Fidei defenſoris &c. decimo Coram Roberto White 
gen. Coronatore dci. Dni. Regis Libertat. pred. ſuper 
viſum Corporis cujuſdam Rici. Coote Ar. ibm. jacen. 
mort. per ſacrm. Johis. Harris Petri Solomon Kici. 
Nemgent Willi, Fryer Samuelis Thomſon Jacobi Tim- 
berlick ſen. Jacobi Timberlick jun. Rici. Jackſon 
Fohis. Finch Samuelis Powell Samuelis Dimont Robti. 
Giltrick, Fohis. Paulin Foſephi Vernon Thome Smiths 
ſon Andree Rogers & David Jones proborum & le- 
glium. homin. Libertai. p ed. jurat. & onerat. ad in- 
quirend, pro deo. Dno. Rege quando qualiter & quo- 
modo prefat, Ricus. Coote ad mortem ſuam devenit 
dicunt ſuper ſacrm. ſuum pi æd. qd. Edrus. Comes War- 
wic. & Holland. nuper de paroch. ſci. Martini in Cam- 
pis injra Libertat, pred. in Cam. pred. Carolus Dnus. 
Mohun nuper de paroch. pred. infra. Libertat. pred. in 
Com, pred. Ricus, French nuper de paroch. præ d. infra 
Libertat. pred. in Com. pred. gen. Rogerus fames nuper 
de paroch. pred. infra Libertat. pred. in com. pred. 
gen. & Georgius Dockwra nuper de paroch. pred. infra 
Libertar, pred. in Com. pred, gen. Deum pre oculis ſuis 
non hentes, ſed Inſtigatione diabolica mot & ſeducti 
dco. triceſimo die Ottobris Anno decimo ſupradicto vi 
& armis &c. apud paroch. pred. infra Libertat. pred. 
21 Com, pred. in & ſuper pre fat. Ricum. Cocte in pace 
Dei & dci. Dni. Regis. nunc adt unc & ibm. ex ſten. fe- 
lonice volunt arie & ex malicus ſui⸗ precogit. in ſult. fe- 
cer. & qd, pred. Ricus French cum quodam Gladio 
(arglice a Rapier) de ferro & chalibe conjett, valors 
* quem ipſe idem Ricus. French in manu 
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ſua dextra adtunc & ibm. extract. buit, & tenuit pre» 
fat. Ricum. Coote in & ſuper ſiniſtram partem Pecto- 
ris ipſius Rici, Coote prope Os Collar. (anglice the Col- 
lar Bone)) ipſius Rici. Coore adtunc & ibm. ſelonice 
voluntarie & ex malicia ſua precogitat. percuſſit & pu- 
pugit dans eidem Rico. Cote adtunc & ibm. cum gla- 
dio pred. extract. in & ſuper pred. ſiniſtram partem 


pectoris ipſius Rici. Coote prope dict. Os Collar. 
ipſius Rici. Coore unum vulnus mortale longitudinis 


di mid. unius Pollicis & Profunditatis quinq; Pollici- 
um de quo quidem vulnere mort ali pred. Ricus. Coote 
apud paroch. pred. infra Libertat. pred. in Com. pred. 
inſtanter obiit Et qd. predicti Edrus. Comes Warwic. 
& Holland, Carolus Dnus. Mohun Rogerus James & 
c_ Dockwra adtunc & ibm. felonice volunta- 
rie & ex maliciis ſuis precogitat. fuer, preſentes aux- 
iliantes abett antes confort antes aſſiſtentes & manu- 
tentes prefat. Ricum. French predictum Ricum. 
Coore in forma pred. ſelonice voluntarie & ex mali- 
cia ſua precogitat. interficiend. & murdrand. Et ſic 
Jur. pred, dicunt ſuper ſacrm. ſuum pred. quod pred. 
Edrus Comes Marwici & Holland. Carolus Dnus. 
Mohun Ricus, French Rogerus James & Georgius 
Dockwra prefat. Ricum. Coote modo & forma predict. 
folonice voluntarie & ex malictis ſuis precogitat. in- 


terfecer, & murdraver. contra pacem dci Dni. Regis 
nunc Coron. & Dignitat. ſuas &c, Et ulterius Jur. 


pred. dicunt ſuper ſacrum. ſuum pred. qd. immediate 
poſt Feloniam & Murdrum pred. per ipſos modo & 
forma pred, fact. & perpetrat. apud Parech. pred. in- 
jra Libertat. pred, in Com. pred. ſugam. fecer. Que 
bona & catalla terras ſive tenementa pred. Edrus Co- 
mes Mar wic: & Holland Carolus Daus. Mohun Ri- 
cus. French Rogerus James & Georgius Dockwra tem- 


pore Felonie & Murdri predict per ipſes modo & for- 


ma pre d. ſact. & perpetrat. ſive aliquo tempore poſte a 
— — e — 1 be, Pers Puke Jer. 
pred. penitus ignorant, Ia cujus Rei Teſtimonium tam 
reſat. Coronator quam Jur. pred. huic Inquiſition; Si- 
gilla ſua alternatim appoſuerunt die anno & loco pri- 
mo ſupradcis. 


Ricus French 13 Jan. 98. pon, ſe cul, de felon, & 
Homicidio tant, Non cul. pro Murdro. Catal. 
nulla, Judicium ſuper Inditl amentum. 


Rogerus Fames 13 Jan. 98. pon. ſe cul. de felon, & 
homisid. tant. Non cul. pro Murdro. Catalla nul- 
la. Judicium ſuper Indiftamentum, 


Georgius Dockwra 13 Jan. 98. pon. ſe cul. de felon, 
& homicid. tantum. Non cul. pro Murdro, Ca- 
talla nulla. Judicium ſuper Indictamentum. 


Midd. [. Memorandum qd. ad Seſſionem de Oyer 
& Terminer Domini Regis tent, pro Com, Middleſex, 
apud Hicks- Hall in S. John. ſtreet in Com. pred. die 
Mercurii ſcilt. ſeptimo die Decembris Anno Regni 
Domini noſtri Gulielmi Tertii Dei gratia nunc Regis 
Anolie Gc. decimo ceram Carolo Lee Mil. Samuele 
Buck, Willielmo Withers Franciſco Tyſſon Armigeris 
& aliis Sociis ſuis Juſtic. dict. Dom. Regis per 
Literas Paten. ipſius Dom. Regis eiſdem Juſtic. pre- 
nominat, & al, ac quibuſcunque quatuor vel pluribus 
eorum ſub magno S:gillo dict. Dni. Regis Angliæ con- 
fe. ad Inquirend. per ſacrm. probor. & legalium 
hom. de Com. Middle ſe . pred. ac aliis vtis mod. & 
med. quibus melius ſciverint aut poterint tam inſra 
Libertates quam extra per quos rei veritas melius ſci- 
ri poterit & inquiri de quibuſcunque Prodition. Miſ- 
pr. ſiin. Prodition. Inſurrection. Rebellion. Controfactur. 
Ton ur. Lotur. & falſis Fabrication. & aliis falſitat. 
Monet. hujus Regni dict. Dom. Regis Anglia & ali- 
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orum Regnorum ſive Dominior. quorumCcungque ac de 
quibuſcunque Murdris Feloniis Homicidiis Interfetti- 
on. Burglar. Rapt. Mulier. — & conventicul. 
illicit. Verborum prolation. coadunat. Miſpriſion. Con- 
federat. falſis Alleganc. Tranſgr. Riot. Rout, Reten- 
tion. Eſcapits Contempt. Negligen. Concelamen. Ma- 
nutenen. Oppreſſionibus Cambiparcuus Deception. & alits 
Maleſatis & Offenſts quibuſcunque necnon Acceſſar. 
eorundem infra Com. pred. tam infra Libertat. quam 
extra per quoſcunque & qualitercunque habit. fell. 
 perpetrat. ſive commiſſ. Ac de aliis Articuls & Cir- 
cumſtantiis premiſſa & eorum quodlibet ſeu cor um ali- 
quod vel aliqua qualitercunque cout ernen. plenius ve- 
ritat. Et ad eaſdem Proditiones & alia Premiſſa 
audiend. & terminand. ſcam. Legem & Conf. hujus 
Regni dei. Dni. Regis _ aſſign. per ſacrm. Eg i- 
dit Riddle Rici. Read Roberti Legg Joſephi Parthe- 
rich Johis. Marriot Jonathan Hall Nicholai Barker 
Roberti Teague Thome Briggs Willi Brace Thome Wil- 
liams Georgii Biſhop Thome Hodges. Johts. Lynn Sa- 
muelis Lee Rici. Rogers Johis. Cheney Johis. Fowler & 
Roberti Nicholſon proborum & legalium Hominum 
com. pred. & tunc & ibm. jurat. & onerat. ad inqui- 
rend. pro dco. Dno. Rege & corpore com. pred. preſen- 
tat. exiſtit qd. Edrus. Comes Warmici & Flolland. 
nuper de paroch. S. Martini in camps in Com. pred. 
Carolus Dnus. Mohun Bare Mohun de Oakehampton 
in Com. Devon nuper ae Paroch. pred. in Com. Midd. 
pred. Kicus. French guper de Paroch. pred. in Com. 
Alidd. pred. gen. Rogerns James nuper de paroch. pred. 
in com. Midd. pred. gen. & Georgius Dockwra nuper 
de paroch. pred. in com. Midd. pred. gen Deum pre 
oculis ſuis non hentes. fed inſtigatione diabolica mot. 
& ſedutt. 30 die Octobris Anno Regni Gulielmi tertii 
Dei Gratia Angl. Scoc. Franc. & Hibernie Regis fidei 
deſenſoris &c. decimo vi & armis Cc. apud paroch. 
pred. in Com. Midd. pred. in & ſuper quendam Ki- 
cum. Coote Ar. in pace Dei & dci. Dni. Regis nunc 
adtunc & ibidem. ex ſten. felonice voluntarie & ex 
maliciis ſuis precogitat. inſult. fecer. Et qd. pred. Co- 


mes Warwici & Holland. cum quodam Gladio (anglice 


a Sword) de ferro & Chalibe conſect. valoris quinq; 
ſolid. quem ipſe idem Edrus. Comes Marwici & Hol- 
land. in manu ſua dextra adtunc & ibm. extract. huit 
& tenuit præfat. Ricum. Coote in & ſuper ſmiſtram 
partem Pectoris ipſius Rici. Coote prope Os Collar. (an- 
glice the Collar Bone) ipſius Rici. Coote adtunc & 
ibm. felonice voluntarie & ex malicia ſua precogitat. 
percuſſit pupugit & inforavit (anglice, did ſtrike, 
ſtab, and thruſt in.) Dans eidem Rico. Coote adtunc 
& ibm. cum Gladio extract. pred. in & ſuper dict. 
ſiniſtram partem pectoris ipſius Rici. Coote prope Os Col- 
lar. (anglice the Collar Bone) iyſius Rici. Coole unum 
Vulnus Mortale (anglice one Mortal Wound) lati- 
tudinis dimidli pollicis & profunditatis quing, pollicium 
de quo quidem vulnere mortali pred. Ricus Coote ad- 
tunc & ibm. inſtanter obiit Et qd. pred. Carolus Dnus. 
Mohun Ricus French Rogerus James & Georgius Doc ł- 
mwra adtunc & ibm. felonice voluntarie & ex maliciis 
ſuis precogitat. fuer. preſentes auxiliantes abettantes 
confortantes aſſiſtentes & manutenentes prefat. Edrum. 
Comitem Warwici & Holland. ad prefat. Ricum. Coote 
modo & forma pred. felonice voluntarie & ex mali- 
cia ſua precogitata inter ficiend. & Murdrand. Et 
fic Fur. pred. ſuper ſacrm. ſuum pred. dicunt qd. 
predict. Edrus. Comes Warwici. & Holland. Carolus 
Dns. Mohun Ricus French Rogerus James & Geor- 
ęius Dockwra prefat. Ricum. Coote modo & forma pred. 

felonice voluntarie & ex maliciis ſuis precogitatis in- 
terfecer. & murdraverunt contra pacem dci. Dni, 
Regis nunc Cyron. & Dignitat. ſuas &c. Per quod 
Preeeptum eſt Vic. Midd. gd. non omitteret Cc. 
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quin caperet predictos Edrum. Comitem Waryic; 2 
Holland. Carolum Dnum. Mohun Ricum. French p 

gerum James & Georgium Dockwra ad reſpondeng 
Sc. Quod quidem Indict ament um pre fat. Juſtic. de; 
Dni. Regis (per dcas. Literas paten. ipſins Dni. p, © 
eiſdem Juſtic. prenominat. & aliis ac quibuſcung; - 
tuor vel pluribus corum ſub magna Sigillo dci. has. 
Regis Anglie ut preſertur confect.) poſtea ſcilt. ad Deli. 
berationem Gaole dci. Dni. Regis de Newgate tent. ro 
Com. Midd. pred. apud Juſtice-Hall in le Old. Bail 5 
Suburbiis Ciuitat. Lond. deo. die Mercurii ſcilt. Fo 
die ejuſdem Menſis Decembris Anno Regni dci. Dy; 
Regis nunc decimo ſupraditto coram Franciſco Child 
Mil. Majore Civitat. London. Georgio Treby 14; 
Capital. Fuſtic. dei. Dni. Regis de Banco Littleto 
Powss Mil. uno Baronum Sccii. dci. Dni. Regis Thoma 
Stampe Mil. Edro. Clarke Mil. Aldris. dce. Civitas 
London. Salathiel Lovell Mil. Servien. dci. Di. 
Regis ad Legem ac Recordatore dee. Civitatis London. 
& alits Sociis ſuis Fuſtic. dci. Dni. Regis ad Gaolam 
dei Dni Regis de Newgate pred. de Priſonar. in es- 
dem exiſten. — aſſign. per manus ſuas pre. 
prias deliberaverunt hic in Cur. de Recordo in forma 
juris terminand. &'c. Super quo poſtea ſcilt. ad deli- 
liberationem Gaole dei. Dni Regis de Newgate pred, die 


Veneris ſcilt. 13 die Jan. Anno Regni dci. Dyi, Re- 


gis nunc decimo ſupradicto coram Franciſco Child Nil. 
Majore Civitat. London. Edro. Ward Mil. Capital 
Baron. Sccii. dei. Dni. Regis Henrico Hatſall Mil, 
uno Baron. Sccii dei. Dni. Regis Thoma Stamp Mil, 
Edro Clarke Mil. Aldris. dee. Civitat. London, Sa. 
lathiel Lovell Mil. Servien. dei. Dni. Regis ad Legem 
ac Recordatore dict. Civitat. London. & aliis ſociis 
ſuis Fuſtic. dei. Dni. Regis ad Gaolam ipſius Dni, Regis 
de Newgate preditl, de Priſonar. in eadem exiſten, 
deliberand. aſſign. vener. predict. Ricus. French Rove- 
rus James & Georgius Dockwra ſub Cuſtod, 
Willi. Goare Militis & Toſephi Smart Militis Vic, 
Com. pred. (in Cuſtod. cujus ex cauſa pred. in Gailam 
de Newgate pred. preantea commiſſi fuer.) Ad Bar. 
ram hic duct. in propriis perſonis ſuis & ſtatim de 
Premiſſis in Indictamento pred. ſuperius ſpecificat. eis 
ſuperius ſeparatim impoſit. ſeparatim allocut. qualiter 
ſe velint inde acquietari idem Ricus, French Rogerus 
James &. Georgius Dockwra ſeparatim dicunt qd. i- 
ſi non ſunt inde Culpabiles nec aliquis eorum eſt inde 
Culpabilis & inde de bono & malo ſeparatim pon. ſe ſi- 
per Priam, Cc. Jo. immediate ven. inde Jura. coran 
pre fat. Juſtic. dei. Dni. Regis ult. noiat. hic Gt. 
Et qui nec &c. Ad recogn. &c. Et Jur. Jure. il. 
per prefat. Vic. ad hoc impanellat. ( ſcilt.) Chrus Red- 
nap, Thomas Moody, Thomas Dunck, Simo Smith, 
Johes. Smith, Michael Miles, Thomas Rowell, Natha- 
niel Lee, Joſephus Deveniſh, Henricus Bradbury, 
Willus. Giles & Johes. Burgoyne exacti vener. qu 
ad veritat. de & ſuper Premiſſis pred. dicend. elt. 
ft; triati & jurati dicunt ſuper ſacrm. ſuum qd; 
pred. Ricus. French Rogerus James & Georgius Dotk- 
wra ſunt Culpabiles Et quilibet eorum eſt Culpabils 
de Homicidio & felonica Interfectione prefat. Ritt 
vote in Indictamento pred. ſuperius noiat. Et qi. 
idem Ricus. French Rogerus James & Georgius 
Dockwra tempore Felonie & Fomicidii pred. per in- 
fos Ricum. French Rogerum James & Georgium Dock 
wra in forma pred, commiſſ. ſeu unquam poſtea nun 
huer. nec aliquis eorum huit. nec hent. nec aliquis es 
rum het. aliqua bona ſeu catalla terras ſive tenements 
ad Noticiam Fur. pred. Sed. iidem Jur. ulteris d. 
cunt ſuper ſacrum, ſuum pred, qd. pred. Ricus. French 
Rogerus James & Georgius Dockwra non ſunt C wlpd- 
biles nec eorum aliquis eſt Culpabilis de Mur ar 0 
pred. in Indictamento pred. ſuperius ſpecificat, eis e. 
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m impoit. prout 
—— po G Veins Dackwra pro ſeipſis ſuperius plitan- 
do. allegaver. nec ſeipſos ea occone. unquam retraxer. 

oc torum aliquis ſe ed occone. unquam retraxit Super 
= viſis & per Cur. hic intellectis omnibus & ſin- 
gulis premiſſts Conf. eſt per Cur, hit qd. pred. Ricus 
French Rogerus James & Georgius Dockwra quoad 
Murdrum pred. in Indittamento pred. ſuperius ſpec. cis 
uperius ſeparatim impoit. ſint quiet. Er eant 2 —f 
her eorum ſit quiet. & eat inde ſme die & c. Et ſuper- 
inde ſtatim ſeparatim per Cur. hic queſit. eſt de preſat. 
Rico. French Rog ero James & Georgio Dockwra ſi quid 
yo ſe habeant vel dicere ſciant vel aliquis eorum ali- 
"ai pro ſe habeat vel dicere ſeiat quare Cur. hic ad 
udicium & executionem de eis & eorum quolibet ſu- 
er Vereditto pred. quoad Homicidium & felonicam 
Inter ſectionem prefar. Rici. Coote procedere non debet 
Oui ſepar ati m dic unt qd. ipſi ſunt Clerici Et quilibet 
gor um eſt Clericus Et ſeparatim pet unt Beneficium Cle- 
ricale eis & cuilibet eorum in hac parte allocari Et ſu- 
per hoc ( tradito eiſdem Rico. French Rogero James & 
Georgio Dockwra ſeparatim per Cur. hic Libro) iidem 
Ricus. French Rogerus James & Georgius Dockwra ſe- 
paratim legunt ut Clerici & quilibet eorum legit ut Cle- 
ricus Sed quia Cur. dei. Dni, Regis hic & prefat. Fuſtic, 
dci. Dni. Regis ult. noiat. de Judicio ſuo de & ſuper 


Premilſis pred. quoad Homicidium pred. & felonicam 


Interſ:tionem prefat. Rici. Coote reddend. nondum a4- 
viſanrur Ideo dies inde dat. eſt prefat. Rico French Ro- 
gero James & Georgio Dockwra in ſtatu quo nunc &c. 
uſq, prox. Gaole deliberationem dcs. Dni. Regis de New- 
gate pred. pro Com. Midd. pred. tenend. de Judicio ſuo 
de & ſuper Premiſſis illis aud. & c. Eo qd. prefat. Judic. 
dci. Dni Regis ult. noiat. & Cur. hic inde nondum &c. 


Lord High Steward. Is it your Lordſhips Pleaſure 
that the Judges may be covered? 
Lords. Ay, ay. 


Then the Judges put on their Capt. 


Clerk of the Crown. Serjeant at Arms, make Pro- 
clamation. CE 

Serjeant at Arms. O yes, O yes, O yes, chief 
Governor of the Tower of London, bring forth 
the Body of Edward Eail of Warwick and Holland, 
your Priſoner, forthwith, on Pain and Peril will 
fall thereon. 


[Then the Earl of Warwick was brought to the 
Bar by the Deputy- Governor of the Tower of Lon- 
don, having the Ax carried before him by the 

Gentleman Jaylor, who ſtood with it at the Bar, 
on the right Hand of the Priſoner, turning the 
Edge from him; the Priſoner at his Approach to 
the Bar making three Bows, one to his Grace the 
Lord High Steward, the other to the Peers on 
each Hand; and his Grace and the Peers return- 
ed the Salute] 


Lord High Steward. My Lord of Warwick, your 


Edward Earl of Watwick, &c. 


iidem Ricus. French Rogerus cient to keep you from ſinking under the Weight 


of ſuch an Accuſation, that you are to be Try'd 
before ſo noble, diſcerning, and equal Judges, that 
nothing but your own Guilt can hurt you. No 
Evidence will be received, but what is warranted 
by Law ; no Weight will be laid upon the Evi- 
dence, but what is agreeable to Juſtice; no Ad- 
vantage will be taken of your Lordſhip's little Ex- 
perience in Proceedings of this Nature; nor will 
it turn to your Prejudice, that you have not the 
Aſſiſtance of Council in your Defence, as to the 
Fact, (which cannot be allowed by Law) and their 
Lordſhips have already aſſigned you Council, if 
any Matters of Law ſhould ariſe. | 

Your Lordſhip, throughout your whole Tryal, 
may aſſuredly promiſe your ſelf, to find all the 
Candor and Compaſſion which is conſiſtent with 
impartial Juſtice ; beyond that, nothing is to be 
expected: Their Lordſhips can never fo far for- 
get themſelves, as to depart from what is Right, 
and to draw the Guilt of Blood upon their own 
Heads, but if your Lordſhip is Innocent you are ſafe. 

My Lord, It will be requiſite for you to recol- 
le& your ſelf upon this Occaſion, in the beſt Man- 
ner you can. You ought to hear with Temper, 
what the King's Council have to ſay, without in- 
terrupting them, and to hearken carefully to the 
Witneſſes produced againſt you, that you. may 
be ready to Croſs-examine them if you find Cauſe, 
and to make your Obſervations upon the Evidence 
when the proper Time comes for your Lordſhip 
to make your Defence; of which I will not fail 
to give you Notice, and when that Time does 
come, your Lordſhip may be aſſured, your Self 
and your Witneſſes will be heard with great pa- 
tience and Attention; and when my Lords have 
heard and conſidered the whole Matter, the judg- 
ment will unqueſtionably be according to the Rules 
of Juſtice, and ſueh as will become the Honour of 
this High Court. | 

Read the Indictment to my Lord. 

Earl of Warwick. My Lord, I beg I may have 
the Uſe of Pen, Ink, and Paper. 

Lord High Steward. Will your Lordſhips pleaſe 
to allow my Lord Warwick Pen, Ink, and Paper ? 

Lords. Ay, ay. 

Lord High Steward. Carry Pen, Ink, and Paper 
to my Lord. (Which was done by the Clerk.) 

Lord High Steward. My Lord, your Lordſhip will 
do well to give Attention while the Indi&ment is 
read to you. Read it to my Lord in Engliſh. 


Clerk of the Y Our Lordſhip ſtands Indicted by the 

Crown. Name of Edward Earl of War- 
wick and Holland, late of the Pariſh of St. Martin in 
the Fields in the County of Middleſex, for that your 
Loraſhip, together with Charles Lord Mohu n, Baron 
Mohun of Oakehampton in the County of Devon, 


late of the Pariſh aforeſaid in the County of Middleſex 


Lordſhip is brought before this great Judicature, aforeſaid, Richard French, late of the Pariſh afore- 
in order to your Tryal. You ſtand Indicted by ſaid in the County of Middleſex aforeſaid, Gent. Roger 
the Grand Inqueſt for the County of Middleſex, James, of the Pariſh aforeſaid in the Connty of Middle- 


as'Guilty of the Murther of one of the King's 


Subjects, for whoſe Blood Juſtice requires a ſtrict 


Inquiſition ſhould be made. 

Your Lordſhip is call'd to anſwer this Charge 
before the whole Body of the Houſe of Peers af. 
ſembled in Parliament. lt is a great Misfortune 
to be accuſed of ſo heinous an Offence, and it is 
an addition to that Misfortune, to be brought to 
Anſwer as a Criminal before ſuch an Aſſembly, in 
Defence of your Eſtate, your Life, and Honour, 


But it ought. to be a Support to your Mind. ſaſfi- 
vol. iv. ** 


ſex aforeſaid, Gent. and George Dockwra, late of 
the Pariſh aforeſaid in the County of Middleſex afores 


ſaid, Gent. not having the Fear of God before your 


Eyes, but being moved and ſeduced by the Inſtigation of 
the Devil the 38th Day of October, in the tenth Tear 
1 the Reign of our Sovereign Lord William the Third, 
the Grace of God King of England, Scotland, 
France, and Ireland, Defender of the Faith, &c. 
with Force and Arms. &C. at the Pariſh aforeſaid in 
the County of Middleſex aforeſaid, in and upon one 

Richard Coote E/, in the Peace of God, and of our. 
2 2 2 ſaid 
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ſaid Sovereign Lord the King, then and tbere being Fe- 
loniouſly, Voluntarily, and of your Malice afore-thought, 


did makg un Aſſault, and that your Lordſhip, the ſaid 


Edward Earl of Warwick and Holland, with 4 cer- 
rain Sword made of Iron and Steel of the Value of five 
Shillings, which you the ſaid Edward Earl of War- 
wick and Holland, in your right Hand then and there 
had and held drawn, the aforeſaid Richard Coote in 
and upon the left Part of the Breaſt of him the ſaid 
Richard Coote, near the Collar Bone of him the ſaid 
Richard Coote, then and there Feloniouſly, Voluntarily, 
and of your Malice afore-thought, did Strike, Stab, 
and Thruſt in, giving to the ſaid Richard Coote, ther 
and there with the Sword drawn aforeſaid, in and upon 
the left Part of the Breaſt of him the ſaid Richard 
Coote, near the Collar Bone of him the ſaid Richard 
Coote, one Mortal Wound of the Breadth of half an 
Inch, and of the Depth of five Inches, of which ſaid 
Mortal Wound the aforeſaid Richard Coote then ana 
there inſtantly died : And that the aforeſaid Charles 
Lord Mohun, Richard French, Roger James, and 
George Dockwra, then and there Felontouſly, Volun- 


tarily, and of their Malice afore-thought, were pre- 


ſent, aiding, abetting, comforting, aſſiſting, and main- 
taining you the ſaid Edward Earl of Warwick and 
Holland, the ſaid Richard Coote, in Manner and 
Form aforeſaid, Feloniouſly, Wilfully, and of your Ma- 
lice afore-thought, to Kill and Murtber, and ſo you 
the ſaid Edward Earl of Warwick and Holland, 
and the ſaid Charles Lord Mohun, Richard French, 
Roger James, and George Dockwra, the aforeſaid 
Richard Coote, in Manner and Form aforeſaid, Fe- 
loniouſly, Voluntarily, and of your Malice afore- 
thought, did Kill and Murther, againſt the Peace of 
our Sovereign Lord the King, that now is, His Crown 


and Dignity, &c. 


How ſay you Edward Earl of Warwick and Hol- 
lard, are you guilty of this Felony and Murther 
whereof you ſtand Indicted, or not guilty ? 

Earl of Warwick. Not Guilty. 

Clerk of the Crown. Culprit, How will your Lord- 


| ſhip be tryed? 


Earl of Warwick. By God and my Peers. 
Clerk of the Crown. God ſend your Lordſhip good 


Deliverance. 


Then at the Motion of ſome Lords who ſate towards 
the upper end of the Houſe, and by reaſon of the 
diſtance could not diſtinctiy hear the Clerke, the 
Fidictment was read, again, the Clerk ſtanding 
near the upper end of the Houſe. | 


C. of the Crown. Serjeant at Arms make an O Yes. 
Serjeant at Arms. O Yes, O Yes, O Yes, If any 
one will give Evidence on behalf of our Sovereign 
Lord the King, againſt Edward Earl of Warwick 


and Holland, of the Felony and Murther whereof 


he ſtands Indiaed, let them come forth, and they 
ſhall be heard, for now he ſtands at the Bar upon 
his Deliverance. 

L. H. St. Will your Lordſhips give me leave to 
go down to the Woolpack that I may hear the 
better. | 

Lords. Ay, Ay. 


' Then his Grace removed to the Woollpack, and deli- 
vered the White Staff to be held by the Gentleman 
Uſher of the Black Rod, who during the whole 

' Tryal always received and delivered back the 
white Staff upon his Knees. 


L. H. St. Mr Attorney, are you ready to pro- 
a, EDEN | 


11 Will. 2. 


Mr At. Gen. Yes, my Lord. 

— E — begin Sir. 

r Serj. Wright. May it pleaſe your Lordſhi 

L. H. St. = Mr Serjeant, _ — 
as much as poſſible you can, that my Lords tg. 
words the upper end of the Houſe may hear. 

Mr Serj. Wright, May it pleaſe your Lordſhipg 
this noble Lord Edward Earl of Warwick and F,. 
land, the Priſoner at the Bar, ſtands Indicted for 
the felonious Killing and Murther of one Ri;cþ,,.; 
Cote Eſq; and the Indictment ſets forth, That up- 
on the 3oth Day of October, in the tenth Year of 
His Majeſty's Reign, at the Pariſh of St Martin ;, 
the Fields, in the County of Middleſex, the priſo. 
ner at the Bar, the Earl of Warwick, together 
with Charles Lord Mohun Baron of Oakehamyoy 
Richard French, Roger James, and George Ducky, 
Gent. Feloniouſly, Voluntarily, and of their Ma. 
lice afore-thought, did make an Aſſault upon the 


ſaid Richard Coote, in the Inditment named ang 


the Indictment chargeth, that the Earl of Warwick 
at the ſame Time and Place, with a Sword, Felo- 
niouſly, Voluntarily, and of his Malice afore, 
thougbt, did give unto the ſaid Richard Coote, in 
or upon the left Part of the Breaſt of him the 
ſaid Richard Coote, near his Collar Bone, one mor. 
tal Wound of the Breadth of half an Inch, and of 
the Depth of five Inches, of which ſaid Wound 
the {aid Richord Coote then and there inſtantly died; 
and the Indictment further charges, that the ſaid 
Charles Lord Mohun, Richard French, Roger James, 


and George Dockwra, the Earl of Warwick, to com- 


mit the Felony and Murther aforeſaid, were then 
and there aiding, aſſiſting, comforting, and ahet- 
ting; and ſo the Jurors charge, that he the ſaid 
Edward Earl of Warwick and Holland, Charles Lord 
Mohun, Richard French, Roger James, and George 
Dockwra, the ſaid Richard Coote, Feloniouſly, Vo- 
luatarily, and of their Malice afore-thought, at 
the Pariſh aforeſaid, in the County aforeſaid, did 
Kill and Murther, againſt the Peace of our Sove- 
reign Lord the King, his Crown and Dignity. To 
this Indictment this Noble Lord, the Priſoner at 
the Bar, Edward Earl of Warwick and Holland, has 
pleaded not Guilty, and for his Tryal hath put 
himſelf upon my noble Lords his Peers here pre- 
ſent: We ſhall call our Evidence, and if we prove 
this Fact for the King, we do not doubt but your 
Lordſhips will give ſuch judgment for the ſame 
as ſhall be juſt. | 

Mr At. Gen. May it pleaſe your Lordſhips, I am 
of Council in this Cauſe for the King againſt this 
noble Lord Edward Earl of Warwick and Holland; 
The Priſoner at the Bar, who ſtands Indicted by 
the grand Jury of the County of — has 
been arraigned, and is now to be tryed before your 
Lordſhips for the felonious Killing and Murthering 
of Mr Cote, in the Indictmeut named, the Evi- 
dence to make good this charge againſt this noble 
_ it comes to my turn to open to your Lord- 

ips. 

My Lords, the Caſe as to the Fact, according 
to my Inſtructions, is this: Upon Saturday the 
29th of October laſt, at Night, my Lord of Mar- 
wick, my Lord Mohun, Mr French, Mr Docknra, 
and Mr Coote, the unfortunate Gentleman who was 
killed, met together at one Lockete's, who kept 
the Greyhound Tavern in the Strand, and there they 
ſtayed till it was very late; about twelve of the 
Clock at Night, or thereabouts, a Meſſenger was 
ſent by the Company to fetch another Gentleman, 
Mr James; and Mr James coming to them, in 


what condition your Lordſhips will bc told by hx 
| ; if. 
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Witneſſes: About One of the Clock in the Morn- 
zu, on Sunday the zoth of October, they all came 
* out of the Room where they had been ſo 
— to the Bir of the Houſe, and there, as the 
—— will tell your Lordſhips, Swords were 
pen and Chairs were called for, and two Chairs 
hich were neareſt at Hand came, and two of the 
Company went into thoſe Chairs; who the 
were, and what paſt at that Time, the Witneſ⸗ 
ſes will tell your Lordſhips; Thoſe that got in- 
to thoſe Chairs came out again, and more Chairs 
were called for. But 1 muſt acquaint your 
Lordſhips, that my Lord Mohun, when the two 
Gentlemen that went into the Chairs ordered the 
Chairmen to take them up, and carry them away, 
ſpoke to them to ſtopand go no further, for there 
ſhould be no quarrelling that Night, and that he 
would ſend for the Guards and ſecure them; and 
after this they came out of the Chairs again; It 
will appear there were Swords drawn amongſt all 
of them, and ſome Wounds given: More Chairs 
being called for, and brought this noble Lord that 
is here at the Bar, my Lord of Warwick, my Lord 
Mohun, and the other four Gentlemen, went all 
into the Chairs, and gave the Chairmen Directions 
whither they ſnould carry them, at leaſtwiſe the 
Fore moſt had Directions given them, and the reſt 
were to follow them; it was a very dark Night, 
but at laſt they came all to Leiceſter Square, and 
they were ſet down a little on this Side the Rails 
of the Square, and when the Chairmen had ſet 
them down they went away; but immediately 
ſme of them heard my Lord of Warwick calling for 
a Chair again, who came towards the Rails, and 
there they found two of the Gentlemen that had 
been carried in ſome of the other Chairs holding 
up Mr Cote between them, and would have had 
the Chairmen carried him away to a Surgeon's, 


but they found he was dying, and ſo would not 


meddle with him ; afterwards my Lord of War- 
wick and Mr French were carried by two of the 
Chairs to Mr Annys, the Surgeon at the Balneo in 
L1ng-acre, where Mr French being wounded, was 
taken care of, particularly by the Recommendation 
of my Lord of Warwick, and the Maſter of the 
Houſe was called up, it being very late. Mr Coote's 
Sword was brought to that Place, but by whom 
it was brought we cannot exactly ſay, while my 
Lord or Warwick and Capt. French were there, and 
my Lord of Warwick had given Orders for the De- 
nying of himſelf, and forbid the opening of the 
Door. There came the other two Gentlemen, 
Mr James and Mr Dockwra, and upon their knock- 
ing at the Door they were let in by my Lords 
Order, after he had diſcovered who they were, 
looking through the Wicket. Mr James had his 
Sword drawn, but it was broken. My Lord of 
Harwicks Hand was ſlightly wounded, and his 
Sword bloody up to the Hilt when he came in, as 
will be proved by the Teſtimony of the Servants 
in the Houſe. There was a Diſcourſe between my 
Lord, Mr James, and Mr Dockwra, about going 
into the Country, but before they went the Swords 
were all called for to be brought to them, and 
upon enquiry there was no blood found upon Mr 
French's Sword, but a great deal upon my Lord of 
Warwick's, of which great notice was taken at 

that Time. Mr Cote, who was killed, had recei- 

red one Wound in the left Side of his Breaſt, half 
an Inch wide, and five deep, near the Collar Bone; 

he had likewiſe another Wound upon the left Side 

0 hsBody; both which your Lordſhips will hear, in 

the judgment of the Surgeon, were mortal Wounds, 
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and the Evidence will declare the Nature of them. 

My Lords, the Evidence does chiefly conſiſt of, 
and depend on Circumſtances, the Fact being done 
in the Night, and none but the Parties concerned 
being preſent at it, we ſhall lay the Evidence be- 
fore your Lordſhips as it is for your Judgment, 
and call what Witneſſes we have on behalf of the 
King, againſt this noble Peer the Priſoner at the 
Bar, and take up your Lordſhips Time no further 
in opening; and we ſhall begin with Samuel Caw- 
thorne ; he is a Drawer at the Tavern where thoſe 
Lords and Gentlemen were together, and he'll give 
you an Account of the Time they came there, how 
long they ſtaid, what happened in the Houſe during 
there being there, and what Time they went away. 

L. H. &. Give him his Oath. (Which the Clerk did.) 

Mr Att. Gen. My Lords, I doubt the Witneſs is 
ſo far off, that it will be difficult for him to hear 
the Queſtions that we are to ask him, unleſs we 
could have him nearer to us. AS 

L. H. &. Mr Attorney, My Lords ſeem to be 
of Opinion, that it will be more for your ad vantage 
and theirs, that the Witneſſes ſtand at the. Diſ- 
tance they do, which will oblige you to raiſe your 
Voice ſo loud, that they may hear the Witneſſes 
and you too. | 

Mr Att. Gen. Is your Name Samuel Camthorne. 

Camthorne. Yes my Lord. 

Mr Att. Gen. Where do you live? 

Camthorne. With Mr Lockett at Charing-croſs. 

Mr Att. Gen, Did you live with him at the 
Greyhound Tavern in the Strand the latter end of 
October laſt ? 

Camthorne, Yes I did. 

Mr Ait. Gen. Well, pray will you acquaint my 
Lords with the Time when my Lord of Warwick, 
my Lord Mohun and Mr Cote were at that Houſe, 
how long they ſtayed, what happen'd while they 
were there, and when they went away. 

Camthorne. It was Saturday Night the 2gth of 
October laſt. | | 

Mr Att. Gen. Pray tell my Lords the whole of 
your Knowledge ia the Matter. | 

Cawthorne. There came my Lord of Warwick, my 
Lord Mobun, Capt. Cvote. Capt. French, and Capt. 
Dockwra, the 29th of October laſt, in the Evening 
to my Maſter's Houſe at the Greyhound Tavern in 
the Strand. | 

Mr Att. Gen. How long were they there, and 
what Time of Night came they in? 

Camthorne. About Eight a Clock at Night, my 
Lord Warwick, my Lord Mohun, Capt. French, 
and Capt. Cote, came in. 

Mr Att. Gen. What Day do you ſay it was? 

Camthorne. Saturday the nine and twentieth Day 
of October laſt. 

Mr Att. Gen. How long did they continue 
there? 

Cawthorne, It was between one and Two the 
next Morning before they went away. 

Mr Att. Gen. Was any Body ſeat for to come to 
them there ? | 

Camthorne. Yes, Mr James. 

Mr Att. Gen. What Time was that? 

Camthorne. About Twelve of the Clock. | 

Mr Att. Gen. Did he ſtay with them till they 
went away ? 

Camthorne. Yes. | 

Mr Att. Gen. What did you obſerve paſt in the 
Company while they were there ? 

Cawthorne. I did not obſerve any Thing of quar- 
rel, nor ſo much as an angry Word amongſt them, 
till they came down to the Bar and were going 

away 
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away; when they came down to the Bar they or- 


der'd me to call them Chairs, or Coaches, and 


there were no Coaches to be had, and ſol wear , 


for Chairs, and two Chairs came, for the Porter 


that went to call the Coaches was a great while 


before he came back, and as I ſaid, I going for 
Chairs, there came two, but that they ſaid was 
not enough, ſo more Chairs were called for, and 
at length there were more Chairs gotten; in the 
firſt three Chairs, my Lord of Warwick, my Lord 
 Mohun, and Capt. Cote went away in; and my 
Lord Warwick and my Lord Mohun bid the Chair- 
men carry them home. | 

Ar Att. Gen. Were there then any other Chairs 
at the Door? 

Camthorne. There were two more Chairs at the 
Door, and another was called for. 

Mr Att. Gen. Did you hear any Directions given 
where they ſhould carry them ? | 

camthorne. My Lord Warwick, and my Lord 
Mohun bid them carry them home. 

Mr Att. Gen. Did you hear my Lord Warwick 
or my Lord Mohun particularly, and which, ſay 
whither they would be carried, 

Camthtrne. I did hear my Lord Mohun ſay Capt. 
Coote ſhould go and lye with him, or he would go 
and lye with Capt. Cooote that Night, for there 
ſnould be no quarrelling. = | 

Mr Att. Gen. Did they upon that go away? 

Camthorne. Mr French and Mr Coote were in Chairs 
before my Lord Alobun or my Lord Warwick, or 
any of the reſt. 

Me. Att. Gen. What then happen'd upon their 
going into the Chairs? 

Cawthorne. My Lord Mohun came out to them 
and ſwore there ſhould be no Quarrel that Night, 
but he would ſend for the Guards and ſecure 
them. 

Mr Att. Gen. What happen'd then? 

Cawthorne. Upon that, both of them came out 
of their Chairs and came into the Houſe, and there 
they came to the Bar, three of them in the Paſ- 
ſage by the Bar, and three of them behind that 
Paſlage. | 

My Att. Gen, Pray will you tell what did really 
paſs throughout the whole Tranſaction, what was 
done after they came in again into the Houſe. 

Camthorne. After that | was bid to call for fix 
Chairs, if I could get no Coaches, and ſo 1 did, 
and when I had brought what Chairs I could get, 
. and returned to the Bar, I heard the Swords claſh ; 
when the Swords were drawn, I cannot ſay, nor 
by whom, it might be, by all the fix for onght I 
know, becauſel was in the Street to call the Chairs, 
and when 1 came back to the Houſe, I was in hopes 
all had been quieted, for their Swords were put- 
ting up: And when they went away in the Chairs, 
I did hope they went away friendly. 

Mr Att. Gen. Pray how did they go away, who 
went together? | 

Camthorne. My Lord of Warwick, my Lord Mo- 
hun, and Capt. Core went in the firſt three Chairs, 
them three together, and bid the Chair-men go 
home, the ſixth Chair was not then come. 

Mr Att. Gen. When that Chair came pray what 
Directions were given to it. 

Camthorne. I did not hear them give the Chair- 
men any Directions at all. 

Mr Att. Gen. Do you know any Thing more 
that was done after this Time? 

Camthorne. No my Lord, not after they went 
away, after I return'd with the Chairs, it was in 

two Migutes Fime that they went away. 


11 Will. 3. 


more of the Matter. 
L. H. St. Will you then ask him no more Queſti 
ons, Mr Attorney? | | N 
Mr Ait. Gen. No, my Lords, unleſs this noble 
Lord ſhall ask him any Queſtions, upon which we 


ſhall have Occaſion ro examine him. 


L. H. St. My Lord, has your Lordſhi 
Queſtions to ask this Witneſs, for now 4 * 


Time, the King's Council having done examin. 


ing him. 

E. of War. I deſire to ask him whether I d 
bid 14 Chair- men go home? ' _—_ 

L. H. St. If your Lordſhip pleaſe to Propoſe 
your Queſtion to me, 1 will require an anſwer to 
it from the Witneſs, and it will be the better heard 
by my Lords. | 

Earl of Warwick, My Lord, I deſire to know of 
this Man, whether when I went away in the Chair 
from his Maſter's Houſe, I did not bid the Chair. 
men go home. 1935 

L. H. &. Witneſs: You hear my Lord's Que. 
ſtion, What ſay you to it? 

(umthorne. Yes: My Lord of Warwick did bid 
the Chair- men go home. 

E. of Warwick. My Lord, I have another Queſti- 
on to ask him, Whether he knows of any Quarrel 
there was between me and Mr Coote at that Time 
or any other Time, becauſe we both uſed to fre. 
queat that Houſe. 

Cawthorne. No, my Lords, I never heard any 
angry Words between my Lord Warwick and Mr 
Coote in my Life. | : 


[Then the Lords towards the upper end of the Houſe | 


complaining that they did not hear his Grace, the 


Lord high Steward was pleaſed to repeat the 


Queſtion thus ;] 


L. H. &. When my Lord of Warwick bid the 
Chairmen go home, or at any other Time, did 
you obſerve that there had been any Quarrel be- 
tween his Lordſhip and Mr Core ? | 
E. of Warwick. My Lord, I deſire he may be as- 
ked, ſince we both uſed that Houſe, Whether 


that Night when I went away, or before or after, 


I had any Quarrel with Mr Caote? 

L. H. St. The Queſtion my Lord deſires you 
that are the Witneſs to anſwer, is, Whether you 
did hear any Quarrelling or angry Words to paſs 
between my Lord Warwick and Mr Cote that Night 
before or after they came down, or when they 
went away, or at any other Time? 

Camthorne. No, my Lord, I never heard any 
angry Words paſs between them then, nor ever 
at any Time before in all my Life, but I always 
looked upon them to be very good Friends. 

E. of Warwick. 1 deſire he may be asked, Whe- 


ther Mr Coote did not come to that Houſe in my 


Company, and whether he did not frequently 
come to that Houſe? 

Cawthorne. Yes, they uſed to be there every Day 
almoſt, and they came that Night together in 
Company. 

E. of Warwick. I deſire he may be asked, Whe- 
ther I have not been frequently in his Company 
there ? | | | 

Camthorne. Yes, I ſay, very frequently, every 
Day almoſt, ſometimes twice a Day. 

L. H. St. Would your Lordſhip ask him au 
other Queſtion? | 

E. of Warwick, My Lord, I deſire he may 


Mr Att. Gen. My Lords, I ſuppoſe he knows no 
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1699 in, Whether he knows of any 
is Queſtion ether | 

— —— Mr Cote and me? 
PL H. St. Do you know of any particular Kind- 
neſs between my Lord Warwick and Mr Coote the 
Gentleman that was killed ? 

Canthorne. Yes, my Lord, there was always a 

reat Kindneſs between them as I obſerved, it 
— was ſo, and 1 never heard any angry Words 
aſs between them, but they were very good 
Friends conſtantly; I waited upon them generally 
when they were = my Maſter's Houſe, which was 

Pay almoit. 

"_ + Warwick, | deſire to know of this Wit- 
neſs, Whether he does not remember, or can 
name ſome particular Kindneſſes that paſſed be- 
tween Mr Cote and me? 

L. H. St. Can you ſpecify any particular Inſtan- 
ces of Kindueſs that paſſed between my Lord Mar- 

| r Coote ? 
— Yes, my Lord of Warwick uſed ge- 
nerally to pay the Reckoning for Mr Core, and he 
did ſo at this Time. | 
E. of Warwick. My Lord, I deſire he may be 


asked, between whom he apprehended the Quar- 


rel to be at this Time. 
L. H. St. You ſay, Friend, there were Swords 


drawn, and a Quarre"ing at the Bar; Can you 


tell between whom the Quzrrel was? 

Camthorne. My Lord Warwick, my Lord Mohun, 
and Capt. Cote, were all on one Side, and the 
other three were on the other Side. 

B. of Warwick. Who were the two Perſons that 
it was apprehended the Quarrel was between, I 
deſire he may be asked. | 

L. H. St. You ſay, there were three on the one 
Side, and three on the other, pray between whom 
did you apprehend the Quarrel to be? 

Cawthorne. | believe the Quarrel was between 
Mr Cote. and Mr French. 

E. of Warwick. My Lord, I deſire to know of 
this Witneſs, what Words he heard Mr Core ſay, 
after he and Mr French returned into the Houſe aud 
came out of the Chairs.. 

L. H. St. What do you ſay to the Queſtion my 


Lord propoſes? 


Cawthorne. | heard Mr Coote ſay, He would laugh 
wheu he pleaſed, and he would frown when he 
pleaſed, God damn him. 

E. of Warwick My Lord, I deſire to know who 
he thinks thoſe Words were addreſſed to. 

I. H. K. To whom did Mr Cote ſpeak theſe 
Words? | 

Camthorne. Whether he ſpoke them particularly 
to Mr French, or to the other two Gentlemen who 
were on the other Side of the Bar, I cannot di- 
realy tell. 5 

E. of IVWarwick, 1 defire to know of him, Whe- 
ther Mr Coote was not one of the three that was on 
the other Side of the Bar ? 

Cawthorne. Yes, my Lord of Warwick, my Lord 
Mohun, and Capt. Coote, were of the outſide of the Bar. 

E. of Warwick. Vas Capt. Coote with me in the 
beginning of the Night at that Houſe ? 

Camthorne. Yes, he came at the beginning of the 
Night with my Lord of Warwick. 

E. of Peterb. My Lords, I deſire to ask this Wit- 
neſs one Queſtion? 

L. H. St. | think it is proper, my Lords, in 
Point of Method, to let both Sides have done be- 

fore any Queſtions be asked by any of m, f oble 
Lords. 

E. of Peterb. I did apprehend my Lord of Mar- 
Tick had done, | 
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L. H. &. No, my Lord, not as yet? pray, my 
Lord Warwick, what other Queſtions has your 
Lordſhip to ask of this Witneſs ? | 

E. of Warwick. My Lord, I deſire he may be as- 
ked particularly this Queſtion, Whether he per- 
ceived any Quarrel particularly bet cen me and 
Capt. Coore when we went our of the H-uſe? 

L. H. &. You bear the Queſtion, Did yon per- 
ceive any Quarrel between my Lord Warwick and 
Mr Coote before they went out of the Houſe ? 

Camthorne. No, I did not, nor ever ſaw any 
Quarrel between them in my | ife. 

E. of Warwick. 1 deſire to kuow who paid the 
Reckoning that Night ? 

Camthorne. The Reckoning was called for before 
came in to take it; and tho” I think my Lord of 
Warwick paid for Mr Coote, yet I cannot fo directly 
tell, becauſe it was collected before I came into 
the Room to receive it. 

L. H. st. My Lord, have you any Thing more 
to ask this Witneſs ? 

E. of Warwick. No, my Lord, at preſent that 
I think of. | 

L. H. St. My Lord Peterborough, your Lordſhip 
deſired to ask a Queſtion, will you pleaſe to pro- 
poſe it now. 

E. of Peterb. My Lord, this Witneſs ſeems to 
take notice of two Sides, who were on the one 
Side, and who were on the other, and that Mr 
Coote and my Lord of Warwick were on one Side; 
I defire to know one Thing of him, what reaſon he 
had to apprehend that they two were of 4 
Side ? 

L. H. &. Friend, you hear that noble Lord's 
Queſtion ; you ſeem to ſay, there were three and 
three of a Side, What reaſon had you to appre- 
hend, that my Lord Warwick and Mr Coote were 
of one Side ? You muſt explaia to my Lords how 
you come to make that Judgment, what reaſon 
you had to think ſo. 

Camthorne. They three, my Lord Mohun, my 
Lord Warwick, and Mr Coote, were on the one 
Side of the Bar; and Capt. James, Capt. French, 
and Capt. Dockwra were on the other Side of the 
Bar. 

L. H. St. So you ſaid before; but the Queſtion 
which my noble Lord deſires to be ſatisfied in is 
this, How you come to ſpeak as if there was a 
Quarrel between three and three ? What reaſon 
had you to think, that three were on one Side, 
and three on the other ? 

Cawthorne. Their Swords were all drawn, and 
they ſtood three on one Side of the Bar, and three 
on the other, 

E. of Rocheſter. My Lords, I deſire to ask this 
Witneſs one Queſtion ; I think he told your Lord. 
ſhip at firſt, That he did not perceive any angry 
Words among them ; afterwards he comes to talk 
of Swords drawn amongſt them all, three on the 
outſide, and three on the inſide of the Bar; I de- 
fire to know what was the Occaſion of "thoſe 
Swords being drawn on the one Side or the 
other ? | 

Cawthorne. Whatſoever Quarrel there was, was 
amougſt themſclves above Stairs, and 1 know no 
angry Words that paſſed between them whea they 
came down to the Bar. 

L. H. St. See what you ſay? How conſiſtent 
one Part of it is with another! You ſaid at firſt, 
you did not hear cf any angry Words that paſſed 
between them, and yet you ſay, all their Swords 
were drawn, and three were on the one Side and 

| n thres 


three on the other : And when you were examined 
upon the Motion of that noble Lord, what you 
meant by three on the one Side, and three on the 
other, you ſaid, my Lord Mohun, my Lord Mar- 
wick, and Mr Coote, were on the one Side, Mr James, 
Mr French, and Mr Dockwra, were on the other 
Side: How could there be two Sides, unleſs there 
was a Quarrel ? 

Camthorne. I ſaid, I did not hear any angry 
Words paſs between them before they came to 
the Bar, or while they were above Stairs, but there 
were three on the one Side of the Bar, and three 
on the other. 

L. H. St. But you have not given a ſatisfactory 
Anſwer to that Queſtion which the noble Lord, 
my Lord Peterborough, asked you, What reaſon 
you had to apprehend, that the noble Lord the 
Priſoner at the Bar and Capt. Coote were of a 
Side ? : 

Cawthorne. My Lord Mohun came to the Chair 
ſide when Capt. Coote and Capt. French were got 
into the two firſt Chairs, and told Capt. Coote, 
that there ſhould be no Quarrel that Night, but 
that they three, my Lord Warwick, my Lord Mohun, 
and he, fhould go home together; and I took them 
three to be of a Side, becauſe they were on the out- 


| fide of the Bar together, and when they all went 


away, their three Chairs went away firſt all three 


together. 


L. H. St. Is that all the Reaſon you can give 
why you ſay, they were three and three of a 


Side? 


Camthorne. Yes, my Lord, I did apprehend it 
ſo. 
Myr Att. Gen. If my noble Lords have done with 
their Queſtions, I deſire to ask this Witneſs ano- 
ther Queſtion ; My Lords, I think this Perſon ſays, 
That there was a Quarrel at the Bar of the Houſe, 
and Swords drawn, and as he apprehended, three 
were on the one Side, and three on the other; 
but if I take him right, I do not ſee that he has 
given your Lordſhips any Manner of Satisfaction, 
what reaſon he had to apprehend there were three 
and three of a Side, or, which will be very Mate- 
rial in this Caſe, if your Lordſhips can get to the 
Knowledge of it, which three were on the one 
Side, and which three were on the other, or in- 
deed whether there were three and three of a Side, 
as your Lordſhips will have reaſon by and by to 
enquire a little further into that Matter: My Lords, 
1 deſire he may be asked this plain Queſtion, What 
Words or other Paſſages he did perceive, that 
made him apprehend there was a Quarrel between 
them, and they were three and three of a 
Side ? 

Cawthorne. I apprehended it from the Words 
that Mr Coote ſaid, That he would laugh when he 
pleaſed, and frown when he pleaſed. 

Mr Att. Gen, Pray, my Lord, I deſire he may 


be asked, Who thoſe Words were ſpoke to, and 


who they were applied to? 
Camthorne. They were ſpoke to Mr James, Mr 
French, and Mr Dockwra, who were withinſide of 


the Bar. 


Mr Att. Gen. Did he apply thoſe Words to all 
thoſe particular Perſons ? | 

Camthorne. Yes, as I thought, for they three 
were within the Bar, my Lord Warwick, my Lord 
Mohun, and Mr Coote, were without the Bar. 
Mr Att, Gen. Pray my Lord, I defire he may be 
asked this Qneſtion, Was that before the Swords 
were drawn, or afterwards? 
Cawthorne, It was before. 
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Mr Att. Gen. Then I deſire he may be asked 
Whether the Swords were drawn upon thoſe 
Words? 

Cawthorne. No, my Lord, the Time of draw in 
the Swords was when | went out to cal] Chairs 
and Coaches; and I know not who drew the Swords 
firſt, or when they were drawn, but when I came 
back I found them all drawn, and I heard them 
Claſhing. 

Mr Att. Gen. Upon the Oath you have taken 
Was thoſe Words that you ſpeak of Mr Contes 
That he would laugh when he pleafed, and frow:. 
when he pleaſed, before the Swords were drawn 
or after the Swords were drawn ? N 

Camthorne. Before the Swords were drawn; for 
I did not ſee the Swords drawn till I came back. 

L. H. St. Does either Side deſire to ask this 
Witneſs any Queſtions; if not, then you may 
withdraw, and you may proceed, Mr Attorney 
to examine ſome other Witneſs. l 

Lord Wharton. My Lord, there was a Queſtion 
asked at the Bar about the Hindring of the Quar- 
rel, and my Lord Mobun's deſire to part them, and 


make them Friends; I deſire the Witneſs, before 


he goes away, may be asked what he knows of 
that Matter. 

L. H. St. It has been obſerved by my Lord that 
you ſaid, when they came down to the Bar, and 
the Quarrel happened, ſome- Body would have 
prevented it; pray repeat that Matter again, 
Did you obſerve any of the Company were diſ- 
poſed to take up the Quarrel, and make them 
Friends, and who they were ? 

Camthorne. My Lord Mohun and my Lord Way. 
wick ſaid they would ſend for a File of Muſque- 
teers, and my Lord Mohun did all he could to quiet 
and pacify them till the Quarrel was over; and 
my Lord Mohun particularly had his Finger 
prick'd with endeavouring to croſs their Swords, 
and keeping them from fighting, which was all he 
got by it. | 

L. H. St. Do you know that of your own Know- 
ledge? 

Cawthorne. His Hand was bloody, and he ſaid 
ſo at the Bar; but I was juſt coming in again 
when J heard him ſay ſo; but I cannot fay that 
I ſaw him hurt, for | was without the Houſe at 
the Time when that was done. 

Lord Godolphin. My Lords, I deſire to ask this 
Witneſs one Queſtion : I obſerye he has told my 
Lords, there was not an angry Word paſs'd be- 
tween them before they came down to the Bar; 1 
would fain ask him this Queſtion, Whether he 
was in the Room all the Time till they did come 
down to the Bar ? 

Cawthorne. 1 received the Reckoning juſt before 
they came down to the Bar. 

Lord Godolphin. And I deſire he may be asked, 


How long he ſtay'd in the Room when he receiv- 


ed the Reckoning ? 

Camthorne. It was about two or three Minutes 
that I ftay'd in the Room, and not longer. 

Earl of Warwick. My Lord, this Witneſs that 
has been examined, told you, That when we firſt 
came down to the Bar there were two Chairs call'd 
for; and when they came, Mr Coore and the other 
Gentleman Mr French, went into the Chairs, and 
afterwards they came out again, and Mr Coore {aid 
ſome Words; I deſire the Witneſs may be asked 
again, when it was Mr Coote ſpoke thoſe Words; 
whether it was before or after the Time that he 
came out of the Chair, for I take it to be very 
material. Pes 
2 Cami bernt: 
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It was after Mr Coote came out of the Earl Rivers. He ſays, That after my Lord A- 
Chair, for the Chairmen heard the Words as I hun and my Lord Warwick threatned to ſend for 

ily believe. | | the Muſqueteers, They promiſed to be quiet : I 
* Att. Gen. My Lord, I deſire he may be ask'd, deſire to know who he means by They. | 
Was there any Reply made to thoſe Words by any  Cawthorne. Mr. James call'd to me and ſaid, 1 
of thoſe Perſons he ſays he apprehends were on need not goand call for the Guards, for the Quar- 

he other Side ? rel was over. There is one Thing more that 1 
; Cimthorne- No, not one Word that I know forgot, my Lord: After my Lord Mobun and my 
Lord Warwick were gone away in their Chairs, 
2 if Warwick, My Lord, I muſt beg the Fa- and Mr Cote, I heard Mr Dockwra ſay to Cap- 
vour to have the Queſtion asked again of him, tain James and Captain French, they did not care 
Whether I did not at that Time endeavour to pre- a Farthing for them, they would fight them at 
vent any Quarrelling, and did not ſay I would call any Time. 
for the Guard if they did ? | f L. H. St. Who were together then? 

Camthorne. Ves: My Lord of Warwick did ſay Cumthorne. Captain James, Mr French, and 
ſo. and ſo did my Lord Mohun, and folthink did Mr Dockwra, after my Lord Mohun and my Lord 
Mr James. Warwick, were gone with Captain Coote. 

Z. H. St. How came you not to ſay ſo when L. H. &. Then Mr French was with them, when 
you were asked that Queſtion particularly before? Mr Dockwra faid ſo ? 

Then you ſaid my Lord Mohun endeavoured to Cawthorne. Yes, my Lord. 

revent the Quarrelling, and make them Friends. Lord Wharton. If 1 apprehend him aright, as 

Camthorne. Yes, my Lord Warwick did ſo, and to what he ſays now, my Lord of Warwick, my 
ſo did Mr. James. Lord Mohur, and Captain Coote were gone away 

L. Z. St. I cannot tell whether any Body elſe at that Time. 
deſires to ask him any Queſtions. Camthorne Yes, they were gone away in the 

Mr Att. Gen. My Lord, he ſpeaks of what this three firſt Chairs, which my Lord Mohur bid go 


1699. 


Camthorne. 


1 noble Lord, my Lord of Warwick ſaid; but he home. 


does not tell you the particular Expreſſions, nor Lord Wharton. Who does he ſay ſpoke thoſe 
the Time when my Lord ſaid them. Words ? 

L. H. St. You ſay, my Lord, the Priſoner at L. H. Sr. You hear my noble Lord's Queſtion, 
the Bar, endeavoured to pacify the Quarrel be- Who ſpoke thoſe Words ? Repeat them again. 
tween them; but you do not tell my Lords who Camthorne. When my Lord Warwick, my Lord 
the Quarrel was between, nor when the En- Mohun, and Captain Coote were gone, I heard 
deavour was made by my Lord Warwick to pa- Mr Deockwra ſay to Mr French and Mr James, we 
cify it. | don't care a Farthing for them, we will fight them 

Camthorne. My Lord of Warwick did fay he would at any Time. 
have the Guards ſent for. Mr Att. Gen. I deſire to know whether this 

L. H. &. What Time was that, before or after Witneſs teſtified any Thing of this Matter, when 
my Lord Mobun ſaid fo ? he was examined before the Coroner ? 

Camthorne, Truly, my Lord, I do not know but Camthorne. No, I forgot thoſe Words when I 
that it was at the ſame Time. was examined before the Coroner. 

L. H. St. Was it when the Swords were drawn, AM Att. Gen. How ſoon after your Examination 
or before ? | did you recolle& your ſelf as to what you now 


Camthorne. They ſpoke it both before and after ſpeak ? | 


the Swords were drawn, as I remember, for the 
Swords were not drawn while 1 was in the Houle, 
till I came back. 


Camthorne. The next Day after. | | 
Mr Att. Gen. | pray my Lords that he may be 


asked, Whether he did in general give the ſame 


L. H. K. Were the Swords drawn when my Evidence before the Coroner that he does now ? 


Lord Warwick ſpoke of ſending for the Guards ? 


Cawthorne. Yes, as to all but only thoſe Words 


Cawthorne, Surely, my Lord, it was before the of Mr Dockwra's declaring he did not care a Far- 
Swords were drawn, when I was ſent for the thing for them, they would fight them at any 


Chairs. 
L. H. St. You ſaid there was no angry Words 
or Quarrel between them. 


Time, 


Ar Att. Gen. My Lord, I beg he may be asked 


how long it was after the Fa& was done, that he 


Camthorne. Not above Stairs, my Lord: But I was examined before the Coroner. 


apprehended when they came down to the Bar there 
were three on one Side, and three on the Other, 
Ar Ait. Gen. Pray, my Lord, let him be asked 


Cawthorne, It was the next Day in the After- 


noon. 


Mr Att. Gen. Then I have this Queſtion further 


this Queſtion, Was it after they were three on the to ask, if your Lordſhips pleaſe, Was he at the 
one Side, and three on the Other that my Lord Tryal of Mr Dockwra, Mr James, and Mr 
Mohun and my Lord Warwick ſpoke thoſe French? 


Words ? 
Camthorne, I apprehend the Words were ſpoke 


pleaſed, and Frown when he pleaſed, before the 
Swords were drawn. as 

L. H. St. But that which my Lords deſire to 
know is, What the Time was when my Lord 


Cawthorne. Yes, I was. 
My Att. Gen. Did he then give any Evidence of 


by Mr. Cote, That he would Laugh when he thoſe Words of Mr Dockwr's, after when my Lord 
Warwick, my Lord Mohun, and Captain Coote 
were gone ? 


Camthorne. No, I did not. 
Mr Att. Gen. My Lord, I have one Queſtion to 


Warwick and my Lord Mohun declared their De- ask him then more, How he came not to ſwear 
lire to part them and make them Friends: Whe- this Matter at that Tryal. 


ther before or after the Swords drawn ? 


Cawthorne, It was out of my Mind at that Time, 


Camthorne. Before and after; for I was abſent and I had like to have forgot it now. 


When the Swords were drawn. 
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Mr Att. Gen. My Lord, we have done with this 
Witneſs : Is it your Lordfhips Js that we go 
on to call our other Witnefles ? 


Lords, Ay, Ay. f 
Ar Att. Gen. Then our next Witneſſes, my 


Lords, will be the Chairmen that carried my Lord 
Mobut,, my Lord of Warwick, and Captain Coore : 
We ſhall begin with Thomas Browne and Fohn Gibſon, 
one of them carried Mr Cote, the other my Lord 


of Warwick. 
[Thomas Browne was Sworn. ] 


7.. H. St. What Queſtion do you ask this Wit- 
nefs Mr Attorney. . 
Ar Att. Gen. That he would acquaint your 


' Lordſhips, whether he carried Mr Richard Coote, 


the Perſon that was ſlain, upon the 29th or 3oth 
of Oftober, from the Greyhound Tavern in the Strand, 
and to what Place he carried him ? 
I. H. S. You hear the Queſtion ; pray ſpeak ſo 
loud that my Lords may all hear what you ſay. 
Browne. My Lords, I was between the Hours of 
One and Two in the Morning, on Sunday the 3oth 
of Oftober laſt, with my Fellow and our Chair, at 
the Buffler's-Head Tavern at Charing: croſs, and I 
heard ſome People at Lyckets at the Greyhound in 
the Strand, calling Coach, Coach, a pretty while; 
but there were no Coaches in the Streꝭt, nor that 
came to them; when they could not get Coaches 
then they called out for Chairs, and we coming to 
the Door with our Chair, there wereÞur other 
Chairs there, and ſix Gentlemen ſtood in the Paſ- 
ſage, and then it was ſaid, there was not Chairs 
enough, and there wanted one more, and they 
ſtood Diſcourſing, and the firſt Man came into my 
Chair who was Captain Coote, and my Lord of 
Warwick he got into another ; when the Door of 
the Chair was ſhut up, we asked them whither we 
ſhould go, but my Lord Mohun came and bid open 
the Chair again, and we did ſo, and he returned 
into the Houſe, and there was ſome Diſcourſe be- 
tween them ſtanding at the Bar in the Entry, Mr 
Coote came out again and came into my Chair, and 
my Lord Mohun and my Lord of Warwick went in- 
to two others; Mr Coore bid me carry him into 
Leiceſter- Fields, and to make all the haſte 1 could; 
my Lord of Warwick and my Lord Mohun being in 
the next Chairs, asked him, Whither are you a going, 
and called out twice, and he ſaid, To Leiceſter- 
Fields; Pray do not, ſays my Lord of Warwick, but 
come along with us, and let it alone till to morrow ; 
but he bid us go on, and as we were turning up 
St. Martin's- Lane by the Croſs- Keys Tavern, my 
Lord Mobun, and my Lord Warwick called out to 
us to ſtop, and their Chairs came up to the Back- 
Door of the Croſs-Keys Tavern, and there all the 
three Chairs were ſet on a-breſt in St. Martins-Lane, 
and while they were talking together there came 
by three Chairs of the other Side of the Way, and 
Mr Coote bid us take up and make all the haſte we 
could before them into Leiceſter- Fields, ſo taking up 
the Chair again Mr Coote bid us make haſte, and if 
- we could go no faſter he ſwore Damn him, he 
would run his Sword in one of our Bodies: There 


were two Chairs before me, and my Lord Mohun 


and my Lord Warwick followed in two Chairs after 
me; and when we came to the Corner of Leiceſter- 
Hields at Green ſtreet end, all the three Chairs were 


ſet down a-breſt again, and Mr Core put his Hand 


In his Pocket, and took out half a Guinea to nay 
and faid he had no Silver, and my Lord of Mar- 
wick ſpoke to my Lord Mohun, who took out three 
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Shillings out of his Pocket, who ſaid there was for 
my Lord Warwick, Captain Coote, and himſelf, and 
when they were gone aut I took my Box and m 

Pipe, and filled my Pipe, and took the Lanthorn 
and lighted it, and by that Time I had lighted m 

Pipe, I heard a calling out Chair, Chair, 2g all 
towards the upper End of the Square, ſo I took my 
Chair, and there was one of the Chairs that vas 
not gone, and ſo we came up to the upper End of 
the Fields, and they called to us to bring the Chairs 
over the Rails; we told them we did not know how 


do that, for we ſhould not be able to get them | 


back again; at laſt we did get over the Rails 
and made up cloſe to the Place where we heard 
the Noiſe, for we could ſee nothing, it being a 
very dark Night, and when we came up cloſe to 
them, by our Lanthorn there were two Gentlemen 
holding up Mr Cote under their Arms, and crying 
out, My Dear Coote, my Dear Coote ! 

Mr Att. Gen. Pray who were thoſe two Gentle. 
men ? 

Browne. I did not know them, one was in Red 
Cloaths, and the, other had Gold Lace, and they 
would have had me have taken Mr Coote into my 
Chair ; but ſeeing him bloody, and not able to 
help himſelf, I ſaid I would not ſpoil my Chair, 
and ſo would not meddle with him, but they ſaid 
they would make me any Satisfaction for my Chair, 
2nd defired me to take him in, but he gave him- 
ielk a ſpring from them, and we found he was too 
heavy for us to lift over the Rails, and all we could 
do could not make him fit in the Chair, but the 
Chatr was broken with endeayouring to place him 
there; and they ſaid, if we would carry him to a 
Surgeon's, they would give us a hundred Pound 
Security; but we finding it impoſſible the Watch 
was called for, but no Body would come near. for 
they ſaid it was out of their Ward, and fo they 
would not come anigh me; and 1 ſtayed about half 
an Hour with my Chair broken, and afterwards 
was laid hold upon, both I and my Partner, and 
we were kept till next Night Eleven a Clock; and 
that is all the Satisfaction that 1 have had for my 
Chair and every Thing. 

Mr Att. Gen. Pray, my Lord, I deſire he may 
recollect himſelf; for we do apprehend it is very 
Material who it was that deſired to take Mr Cote 
into the Chair. | 

Browne. | cannot tell who they were, it was ſo 
very dark I could only ſee their Cloaths. 

Mr Att. Gen. Did you ſee the Earl of Warnick 
there? 

Browne. No, Sir, he was not there, one of them 
I tell you had Officers Cloaths on, Red lined with 
Blue, and the other had Gold Lace on ; there was 
no Body there that held him up but them two. 

M. of Norm. He ſays he ſaw two Perſons holding 
up Mr Coote; it would be very well to have that 
Matter very well ſettled who thoſe two Perſons 
were, I deſire to know how he is ſure my Lord ot 
IWarwick was not one of them two ? | | 

Browne. I know my Lord of Warwick very wel, 
and J am ſure he was neither of the Two. 

D. of Leeds. I would know what Light he had to 
diſcern it ſo well by, that he can be ſure my Lord 
of Warwick was not there; for he ſays, it was à 
very dark Night, and yet he deſcribes the part! 
cular Perſons that held Mr Coore up. 

Browne. Yes, my Lord, I am ſure my Lord 
of Warwick was none of them. . 

Duke of Leeds. How could you diſtinguiſh in ſo 
dark a Night the Colours of People's Cloaths * 


Browne- 


— 
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Browne. With the Candle that I had lighted ia Captain Coore, and he faid he was going to Leice® 


hs 
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thorn. ſter- fields; and when they asked what to do? he 
1 * He could not know any of the 240 t end the Buſineſs; they deſired him to put 
Perſons unleſs he held a Lanthorn to their Faces, It off till to Morrow ; and while they were diſ- 
or kaew them very well before. courſing about it in St. Martins-lane there paſſed 
Lord High Steward. My Lord Warwick, will your by other three Chairs, which when Captain Coee 
Lordſhip ask this Witneſs any Queſt ions? ſaw, he bid us take up and overtake them, _ 
Earl of Warwick. My Lord, I deſire he may be go faſter, or he would run one of us into the Body: 
asked, Whether I did not bid him ſtop at St. a4ar- So we went on, and at the lower end of Leiceſter- 
tins Lane End, and do all that I could to hinder fields we ſet him down; and the other Two Gen- 
Mr Cote from going any further, but to go home? tlemen, my Lord Warwick, and my Lord Mohun, 
Browne. The Earl of Warwick, and my Lord were there ſet down, and went lovingly together, 
Mohun, as they turned up the Lane, asked Mr. Coote, fap ny Thing that I ſaw, up the Pavement of the 
Whither he was going? and when he ſaid to Lei- Sqyjre, towards the upper end; and in a little 
ceſter-firlds, they deſired him to let it alone till to Time we heard a Noiſe of Calling for Chairs to- 
Morrow; and my Lord Aohun ſaid he ſhould go wards the upper End, and when we came there 
home with him; but the other bid us go on, and with the Chair, we were bid to lift over the Chair 
ſaid he would not go to his Lodgings, but that within the Rails, and when we faid it was hard 
they would make an End of it that Night ; Still to be done, they inſiſted upon it, and we did 
they called to him again, dear Coote let's ſpeak a come in, and when we came there we ſaw Two 
Word with you, and as the Chairs came to the Gentlemen holding up Captain Cote, and would 
Back-Door of the Croſs-keys Tavern, there they have had us taken him into the Chair; we ſaw 
ſtood all of a Breaſt, and they both of them ſpoke there was a great deal of Blood, but I never heard 
to him, and ſtood a pretty while there, and in the how it came, and they would have had us carri- 


mean Time three Chairs paſſed by on the other ed him to a French Surgeon's, and proffered any 


| Side, he Commanded us to take up, and carry him 


away to Leiceſter-fields immediately, and overtake 
the other Chairs, or he would run one of us into 
the Body. | 

Lord High Steward, Would your Lordſhip ask 
him any more Queſtions ? 

Earl of Warwick. No, my Lord. 

Mr Attorney General. My Lord, I obſerve, he ſays 
they diſcourſed ſome Time together while they 
ſtopped in St. Martins. lane, I deſire that he may 
be asked, - whether he can tell what that Diſcourſe 
was ? 

Browne, I could not well hear, they whiſpered 
together, but I could hear my Lord Mohun, and 
my Lord of Warwick, delire Captain Coote to go 
home, and let the Buſineſs alone till another Time. 

Mr Att. Gen. I defire he may explain himſelf, 
what that Buſineſs was that they would have put off 
till to Morrow ? | 

Browne. I know not what it was, I heard of no 
Anger betwixt them, but they wereas good Friends, 
for any Thing 1 know to the contrary, as ever 
they were in their Lives, or as ever I ſee any Men, 

L. Fefferys. He ſays there were Two went into 
Chairs at the Door of the Houſe, and afterwards 
went out again, and went into the Houſe, and 
there was Diſcourſe at the Bar of the Houſe, I 
would deſire to know what that was? 

Browne. | did not hear the Diſcourſe that was 
in the Houſe, I was at the Door of the Houſe. 

Mr Att. Gen. Our next Witneſs is William Cippes. 
(who was ſworn.) | 5 

Lord High Steward. What do you ask this Man, 


Mr Attorney ? 


Mr Attor. General. Pray will you give my Lords 
here an Account who you carried to Leiceſter-fields 
the 29th or 3oth of October, and whet happened 
in your Knowledge at that time? 

Crippes, Captain Cote was the firſt Man that 
nent iato the Chair when we came to the Grey- 
hound Tavern, afterwards he came out again, and 
when we took him up the ſecond Time he was 
the firſt Man that ſet out, and he bid us carry him 
to Leiceſter- fields, and when he came to the Cor- 
ner of St. Ma tins- lane, we turned up that way; 
ind my Lord of Warwick, and my Lord Mobun, 
called to us, being in Chairs behind, to know 
3 were going, and deſired to ſpeak with 
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Mr Att. Gen. My Lord, I deſire to know, who 
they were that deſired him to be carried to the 
Surgeon ? 

L. H. St. You hear the Queſtion, What ſay you? 

Crippes. I cannot tell, my Lord, one of them 
had gs of Lace upon him, but it was ſo 
dark that) could hardly ſee my Hand, and there- 
fore I cannot tell who they were; and When 
there was an Objection made, that the Chairs would 
be ſpoiled, they ſaid we need not queſtion our 
Chair, they would give us 100 J. Security to an- 
ſwet any Damages, if we would but carry him; 
ſo we endeavoured to put him into the Chair, buf 
could not; ad ſo we called out to the Watch, 
to have had ſome help, but they ſaid it was none 
of their Ward, and ſo they would not come to 
us; ſo the Gentlemen went away, and we left 
them, and went and called a Chirurgeon, who 
when he came ſaid, he was a dead Man, and we 
were ſecured till the next Day. | 

Mr Att. Gen. Pray, my Lord, [ deſire he may be 
asked, Were there not other Chairs in that Place 
at that time ? 

Crippes. There was one in the Field beſides, and 
no more that I could ſee, they all went away but 
us two. 

Mr Att. Gen. What diſtance of Time was there 
between their ſetting down in Leiceſttr-fields, and 
their calling the Chairs again ? 

Cr:ppes. Not a quarter of an Hour. | 

Mr Att. Gen. What became of the three Chairs 
that paſſed by you in St. Martins-lane ? 

Crippes. They got before us, but what became of 
them afterwards I cannot tel]. 

Mr Arr. Gen. Did they come from the ſame 
Place, the Tavern in the Strand that you were at? 

Crippes. Yes, I believe they did, my Lord, for 
Captain Coote bid ns follow them, and threatened 
us if we did not make greater haſte. 

= Att. Gen. Do you know my Lord of War- 
wick? 

Crippes. Yes, he had whitiſh Cloaths on, and 
none but he had ſuch Cloaths on as thoſe were. 

Lord High Steward. Will your Lordſhip ask this 
Witneſs any Queſtions ? 

Earl of Warwick: My Lord, I deſire he may be 
asked, whether I did not bid him ſtop? And, 
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Whether 1 did not ſay, they ſhould not go to 
quarrel that Night? 

Crippes. Yes, both he and my Lord Mohun would 
not have had Captain Coote gone any where, but 
home to his Lodgings. 3 

Mr Att. Gen. My Lord, I deſire to know of him, 


directly and down-right, Whether my Lord of 


Warwick was not one of them that held him when 
he was within the Rails in the Fields? 

Crippes. No, he was not, he was neither of them, 
for the one of them was too big for him, and the 
other was too little for my Lord Mohur ? 

Mr Att. Gen. Now we ſhall call the Chairman 
that carried the Earl of Warwick into Leiceſter- 
fields, James Cattle. (He was ſworn.) 

Mr Att. Gen. Will you tell my Lords what you 
know of any Perſon that you carried the 29th or 


Zoth of October laſt from the Greyhound Tavern in 


the Strand, and who it was, and whither you car- 
ried him? 

Crattle. I was going along Charing-Croſs, between 
One and Two in the Morning the zoth of October 
laſt, and I heard a Chair called for at Lockers at 
the Dog Tavern, and thither I and my Partner 
went, and we took up the Gentleman, and carried 
him to Leiceſter-fields. 

Mr Att. Gen. Who was that Gentleman? 

Crattle. It. was my Lord of Warwick. 

Mr Att. Gen. What time of Night do you ſay it 
was? x 

Crattle. It was about One or Two in the Morning. 

Mr Att. Gen. What Day of the Week was it ? 

Crattle. It was Saturday Night and Sunday Morn- 


Mr Att. Gen. Whither did you carry him ? 
Crattle. Into Green-ſtreet, towards the lower end 
of Leiceſter- Juare. 6 
Mr Att. Gen. What Chairs were there more 
there? 
crattle. There was one that Captain Cote was in, 
and another that my Lord Mohun was in, and we 
went away all together. 
Mr Att. Gen. Were there no other Chairs? 
Crattle. I did not know who went in the other 
Chairs, but there were three other Chairs that 
paſſed by us at St Martins: lane, and we followed 
after them to Leiceſter- fields. : 
Mr Att. Gen. Pray what became of you after you 
had ſet down your Fare ? 
Crattle. We were diſcharged and paid, the 
other three went up towards my Lord of Leiceſter's, 
but we were coming away, and in a little Time 
we heard the Noiſe of calling Chairs, Chairs, again, 
and there were Two Chairs did come up, Thomas 
Prowne's and ours; my Lord of Warwick called 
our Chair, and we took him into it, and he bid us 
carry him to the Bagnio in Longacre, and when 
we came there we knocked at the Door, and his 
Hand was bloody, and he asked us if we had 
any Handkerchief to bind up his Hand. 
Mr Att. Gen. Was there any other Chairs at the 
Door of the Bagnio, at the ſame time when you 
came there ? 
Crattle. Yes, there was another Chair there at 
the Door at the ſame Time, and we ſet down 
both together. 
Mr Att. Gen. Pray whence came that Chair? 
Cattle. Indeed I do not know. 
Mr Att. Gen. Who were the Chairmen that car- 
ried that Chair ? 

Crattle. Indeed my Lord Mohun, and my Lord 
Warwick, were the only Perſons that I knew of 
all the Company. ER | iz 


364 Die Tryal of 


11 Will, Q 


Mr Att. Cen. What ſort of Gentleman was ty. 
other that went out of the other Chair into the 
Houſe? | 

Crattle. He was a pretty tall Man; when he was 
in we went away; I only can ſay I ſaw my Lord or 
Warwick-go into the Houſe. 

Mr Att. Gen. Did you take any notice of any 
Sword that my Lord of Warwick had in his Hand 
at that Time? | | 

Crattle. No, I cannot ſay I did take any Notice 
of any Sword, only that there was a Handker. 
chief deſired. 

Mr Art. Gen. Pray, Did you hear no Noiſe at 
all in the Field, till you heard Chairs called for 
again ? | 
£ _ No, I cannot ſay I heard any Noiſe in the 

ield. 

Mr Att. Gen. Did you apprehend there was any 
Fighting ? . ; 

Crattle. No, I knew nothing at all of it, but 
upon the calling of Chairs again, and my Lord 
Warwick coming along, we took him in, and he 
bid us go to the Bagnio, and thither we went. 

Mr Att. Gen. My Lord, we have done with this 
Witneſs. | 

Lord High Steward. My Lord Warwick, will you 
ask this Witneſs any Queſtions ? | 

Earl of Warwick. No, my Lord. 

Mr Att. Gen. Then, my Lord, our next Wit. 
neſs is John Gibſon, he was another of thoſe Chair. 
men that carried my Lord of Warwick to the 
Bagnio afterwards. Pray will you give my Lords 
an Account what you know, who you carried 
the 29th and 3oth of October laſt, and whither 
you carried them? (who was ſworn.) 

Gibſon, My Lord, I was at Charing-Crofs with 
my Partner the 29th of October laſt, at Night, 
and about One or Two a Clock in the Morning 
Chairs were called for to the Greyhound Tavern in 
the Strand, and when we came there, my Lord of 
Warwick, my Lord Mohun, and Mr Coote, got 
into the three firſt Chairs, and we got my Lord 
Warwick into our Chair, and when we had him 
there we were bid to go towards Leicefter-fields, 
as I apprehended, for thither the Chairs that vent 
firſt was to go, and indeed my Lord 7ohun, and 
my Lord Warwick, did call to ſtop at the end of 
St Martins-lane, and asked Mr Coote whither he 
was going? and he ſaid he was going to make an 
End of the Buſineſs, and they faid it ſhould not 
be to Night, but preſently after three other Chairs 
coming along, and paſſing before us, the Chair 
that Captain Cote was in, was bid to go on, and 
we were ordered to follow, which was done ac- 
cordingly ; Juſt at the Turning of Green: ſtreet we 
ſet down our three Chairs, and, I think, juſt a- 
bout the Turning of Green: ſtreet End we ſtayed 
till there came another Chair again, and we and 
the other Chair upon my Lord Warwick's coming 
into us, went away from thence, and carried him 
to the Bagnio in Long-acre. | 

Mr Att. Gen. You talk of another Chair, pray, 
Whoſe Chair was that ? 

Gibſon, There was another Chair that was got 
there juſt before us, but indeed I do not know 
whoſe it was, nor indeed can I ſay who it Was 


that was in it, but this I am ſure we went to the 


ſame place, and we met and lit juſt at the ſame 
Time, and my Lord of Warwick asked for a Hand- 
kerchief to bind about his Hand, which was bloody, 

which was given him. 2» 
Mr. Att. Gen. Did you not know who was in the 
other Chair at that time ? 42 
. Gibſon, 
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Gibſon. No, indeed, I did not know, I will aſſure 

3 Att. Cen. Pray, did you not know where 

that other Chair took the other Gentleman up? 

Gibſon. No, indeed, Sir, I did not. 25 

Mr Att. Gen. Pray, What Time of the Night 

SP 7 | 
hen. It was between One and Two of the 
Clock-in the Morning, : 

Mr Att. Gen. You talk of his Hand being hurt, 
and that he called for a Handkerchief, Did you 
ſce his Band bleed ? and, pray, in what Nature 
was his Wound ? 

Gibſon. My Lord, all I can ſay is, there was 
Blood, and he wanted a Handkerchief, and had 
one, for he ſaid his Hand was hurt, but in truth 
1 did not take any notice what that hurt was, I did 
not ſee it, if my Partner took notice of it, ſo, 
but elſe I can ſay nothing to it, but the Handker- 
chief was afterwards asked again, and could not 
be had. | 

Lord High Steward. Would my Lord of Warwick 
ask this Wit neſs any Queſtions ? 

Earl of Warwick. No, my Lord. : 

Mr Att. Gen. Then, my Lord, our next Wit- 


neſſes are Robert Applegate, and Peter Catro, who will 
give your Lordſhip an Account who they carried at 
this Time. | 


Lord High Steward. Whom do you call firſt ? 

Mr Art. Gen. Robert Applegate. (who was ſworn.) 

Lord High Steward. What Queſtions do you ask 
him, Mr Attorney ? | 

Mr Att. General. J deſire that he would acquaint 
your Lordſhip, what he knows of what paſſed at 
the Greyhound Tavern in the Strand the 29th of 
October laſt, whom he carried, and whither he car- 
ried them ? 

Applegate, My Lord, abont One or Two a 
Clock in the Morning, a Sunday Morning, the 
29th or 3oth of Oct ber laſt, I was going home 


with my Partner and my Chair, and J heard them 


calling at the Greyhound Tavern in the Strand, 
Mr Locket's, for Coaches and Chairs, there was no 
Coach to be had that could be heard of, bur com- 
ing up to the Door, they ſaid they wanted fix 
Chairs, and when we were there at the Door, 
there came out firſt my Lord Warwick, Captain Coote, 
and my Lord Mohun, Captain Coote got into the 
firſt Chair, and what Directions he gave them [I 
cannot tell, my Lord of Warwick got into the 
next, and into ours, which was the Third, my 
Lord Mohun came in, and hid us take him up and 
carry him towards Weſtminſter, and he ordered us 
to follow the Chairs before; juſt as they turned at 
St Martins lane, my Lord Mohun called out, and 
deſired to ſtop, and at the Croſs-Keys Tavern Back- 
door all the three Chairs came up together, and 
then my Lord of Warwick, and Captain Coote, and 
my Lord Mohup talked, together, and I could hear 
my Lord Mohun and my Lord of Warwick deſire 
Captain Coote to defer it, and put it by till ano- 
ther Day; what it was, indeed I cannot tell: But 
while they were talking there, Three Chairs more 
came up on the other ſide of the Way, and Cap- 
tain Coote would needs go forward, and my Lord 
Mohun and my Lord of Warwick went with him, 
and ſo they were all ſet down at the lower end of 
Leiceſter-fields at Green: ſtreet end. But in truth [ 
did not ſee where the other Three Chairs ſet down 
thoſe they carried. | 


Mr Arr, Gen. What then happened afterwards, 
Can you tell: | 


Fdward Earl of Warwick and Holland. 265 


Applegate. I cannot tell whether 1 had lighted 
my Pipe, or juſt lighting it, when I heard Chairs 
called again, upon which we run up with our Chair 
towards the upper end of the Fields, and there 1 
did ſee my Lord of Warwick within the Rails, 
who bid us put over our Chair into the Fields, 
but we told him if we did, we could not get it 
over again, and ſo we went with our Chair to the 
corner of the Fields, and when we came there, 
there came out Captain French, who bid us open 
our Chair, and let him in, for he did believe he 
was a dead Man; and upon that we did take him 
in, and he bid us carry him with all the ſpeed we 
could to the Bagnio in Long-acre, and my Lord of 
Warwick got into another Chair behind, ſo we 
went to Tong acre, and when we came to the Door 
of the Bagmo, and Captain French came out of the 
Chair, he was ſo weak that he fell down upon his 
Knees ; and when he came out, I asked who ſhould 
pay me, and deſired to be diſcharged, and the 
Earl of Warwick ſaid, Damn ye, call for your Money 
to Morrow; ſo they both went in at the Bagmo 
Door together. | 

Mr Att. Gen. Pray who called for the Chair firſt, 
8 French, or my Lord of Warwick in the 

ields. 


Applegate. I cannot tell, but when I brought up | 


my Chair, I firſt ſaw my Lord of Warwick, and he 
would have had me lifted the Chair over the Rails, 
and I told him we could not get it over again, 
and ſo went up to the upper nd of the Fields. 

Mr Arr. Gen. If you firſt ſpoke with my Lotd 
of Warwick, why did you not carry my Lord of 
Warwick ? 

Applegate. Indeed 1 cannot tell, but I ſuppoſe it 
was becauſe he did not come ſo ſoon out of the 
Fields as Captain French, or did not come the ſame 
Way. 

Mr Att. Gen. Pray do you remember any Thing 


that happened juſt at their carrying Capt. French - 


away ? 


Applegate. Before he went into the Chair he ſtop- 


ped, and would have pulled off his Cloaths, but 

we would not let him. 

: 3 Gen. Did you ſee any Sword Capt. French 
ad? 

Applegate. I did ſee no Sword that I can ſay di- 
rectly was a Sword, but Captain French had ſome- 
thing in his Hand, but what it was I cannot tel]. 

Mr Att. Gen, What was it that he ſaid to you, 
when he firſt went into the Chair ? 

Applegate. He deſired to be carrid to the Bagnio, 
for he ſaid he believed he was a dead Man. 

Mr Att. Gen. Pray, Friend, recolle& your ſelf, 
if you heard him ſay any Thing ar all when ke 
firſt went into the Chair at the Greyhound Ta- 
vern? | 
Applegate. I did not hear him mention any Thing 
at all. 


Mr Att. Gen, Pray what did you hear my Lord 


of Warwick ſay at that time? 

Applegate. Truly I cannot fay I heard him men- 
tion any Thing at all neither, but 1 did hear my 
Lord Mohun ſay, when he could not prevail in 
St Martins. lane with Captain Cote to go home, 
that if they did go he would go and ſee it. 

Mr Att. Gen. If they did go, who did he mean 
by They ? : 

Applegate. My Lord Warwick and Captain Coote 
that were in the other Chairs, there was no Body 
elſe to ſpeak to. ; <8. 


Mr Att. 


- „„ — c — 
— —— . —ꝛů ——y— — —— — 


366 bigs of The Tryal of 


Mr At. Gen. Was there any talk of Fighting 
or quarrelling ? | 

Applegate. No indeed, I do not know of any 
difference there was between them. ; 

Lord High Steward. My Lord Warwick, Will your 
\ Lordſhip ask this Witaeſs any Queſtions ? ; 

Earl of Warwick. My Lord, I deſire he may be 
asked, Whether I did not endeavour to put off the 
going into Leiceſter-fields, and to have all Things 
let alone till to Morrow. | : 

Applegate. My Lord, I cannot ſay any Thing of 
that, but I did hear my Lord Mobuz beg heartily of 
Captain Coore to go home, and let the Buſineſs a- 
lone till another time; and indeed [ think I never 
heard a Man beg more hearty for an Alms at a 
Door, than he did, that they might not go into 
the Fields then, but 1 cannot ſay that 1 heard any 
Thing that my Lord of Warwick ſaid about it. 


L. H. Stew. Will your Lordſhip ask him any 


other Queſtions ? 

Earl of Warwick. No my Lord. 

Lord High Steward. Did my Lord Warwick ex- 
preſs any Inclination to go on. ee 

Applegate. Indeed 1 know not any Thing one 

Way nor other. ; 
I. Jeſferys. My Lords, if 1 am not miſtaken he 
did ſay, that he did not ſee any Thing of Inclina- 
tion in my Lord of Warwick to go on; but I de- 
fire if your Lordſhips pleaſe that he may be asked 
this Queſtion, Whether he did ſee any Thing in 
my Lord of Warwick that ſhewed any Inclination 
to the contrary. 

Applegate, All that I can ſay is, I heard my Lord 
NMohun ſay, Pray let's go home and lie all together, 
and let us put off this Buſineſs to another time; 
but indeed I do not remember that my Lord of 
Warwick ſaid one Word of going any way backward 
or forward. 

Mr Att. Gen. Pray, who did my Lord Mobun 
ſpeak theſe Words to ? 

Applegate. My Lord Mobun ſpoke them to my 
Lord of Warwick and Captain Coote both. 

Lord High Steward. Mr Attorney who is your 
next Witneſs ? 

Mr Att. Gen. Peter Catro. (who was ſworn.) 

L. H. Stew. What do you ask him, Sir? 

Mr Att. Gen. He was the other Chair- man that 
carried my Lord Mohun, Pray will you give my Lords 
an Account what you know paſſed at the Time 
when you carried my Lord Mohun to Leiceſter- fields? 

Catro. [and my Fellow carried my Lord Mohun 
from the Greyhound Tavern in the Strand, till we 
came to the Turning up of St Martins-lane, where 
my Lord Mohun deſired that our Three Chairs 
might ſtop, and that they might go down to Weſe- 
minſter, and that my Lord Warwick and Capt. Cote 
would go thither, and he would wait upon them 
to their Lodging; Captain Cote made Anſwer again 
| ſomething, but what I cannot tell, and his Chair 
went on, and my Lord Mobun did ſay, if they 
went forward he would follow them, and ſee what 

would come of it. | 
Mr Att. Gen. What did you ſee happen while you 
 werein St Martins-lane ? 

Catro. There were other three Chairs that went 
by while we ſtood at the Croſs-Keys Tavern Door, 
and Captain Coote's Chair going forward, we fol- 
lowed and went to the end of Leiceſter-fields at 
Green-ſtreet end, and there all three went out of 
their Chairs and walked up the paved Stones of 
the Square; my Lord of Warwick asked my Lord 
Mohun if he had any Silver, and three Shillings 
were given for the three Chairs, and they went 
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from us, and bid us go about our Buſineſs, and bs 


a little while after we heard a Noiſe from the upper 


end of the Fields calling Chairs again. 

Mr. Att. Gen. Did you obſerve any Thing of 
Quarrel or Difference between them, or any cl 
ing of 17 | ; 

Catro. Indeed I heard nothing of an 
for we were at the lower ms of — * — 
Green-ſtreet end, and when we heard them call for 
Chairs again, we went up towards the upper end 
of the Fields, and when we came there, we heard 
one bid us bring up the Chair over the Rails. 

— Att. — Who was that? 

atro. Indeed my Lord I cannot tell, for I w; 
behind the Chair, and could not ſee who it — — 
we ſaying that we could not get it over again if 
we did ; we welit up to the upper, end of the 
Fields, and there was Captain French, I think it 
was, for did not perfectly ſee him, being at the 
hind-part of the Chair, and we weat on to the 
Bagnio in Long-acre; and I did ſee my Lord jg. 
wick come out of his Chair at the Bagnio Door 
for there they were ſet down. . 

Mr Att. Gen. You ſay you ſaw my Lord of }y,,. 
wick at the Bagnio Door; Did you ſee any Sword 
as my Lord of Warwick had, or Captain French - 

Catro. No, I did not ſee any Sword at all of ei. 
ther of them. 

Mr Att. Gen. What do you know of Captain 
French his declaring he was wounded. 

Catro. I think it was either when he went into 
the Chair, or in Newport-ftreet end he called out 
to have the Chair opened, for ſays he I think [ 
am a dead Man, and would have pulled off his 
Cloaths; and when we were at the Bagnio Door we 
tarryed a pretty while till they got them up to 
let them in, and asking if we ſhould wait, my 
Lord of Warwick bid us come to that Houſe to Mor- 
row Morning for our Money, and they went in to- 
gether into the Houſe, but I never heard any one 
2 of Quarrel or Diſſatisfaction paſſed between 

em. | 

Mr Att. Gen. This Witneſs ſpeaks to the ſame 
Purpoſe as the other did, and I think we need not 
trouble your Lordſhip any further as to that. 

Lord High Steward. Would my Lord Warnick 
ask him any Queſtions ? | 

Earl of Warwick. No, my Lord. 

Mr Att. Gen. Then our next Witneſs is one John 
Palmer. (who was ſworn.) 

Mr Att. Gen, Pray will you give my Lords an 
Account who it was you did carry in your Chair 
the 29th or 3cth of October laſt, and whither you 


carried him ? 


Palmer. About one a Clock in the Morning, 
the zoth of Octaber, we were called to the Grey- 
hound Tavern in the Strand to Mr Locket's, and 
there we took up a Gentleman, one Captain 
French. 

Mr Att. Gen. Whither did you carry him? 

Palmer. He bid us go to Leicefter-fields. 

Bir Ate. Gen, What did he particularly ſay to 
you? 

Palmer. There were three other Chairs that were 
juſt gone before from the ſame Door, and he bid 
us get before all thoſe Chairs, and juſt as we came 
to St Martins-lane end, we ſaw there were three 
other Chairs ſet down before us over- againſt the 
Croſs- Keys Tavern Back-Door. 

Mr Att. Gen, Well, what did you do then ? 

Palmer, So we went before according as We 
were bid unto Leiceſter fields, and at the upper 


end of the Fields by Leiceſt er-houſe we _ = 
1 | | 00 
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and Captain French came out, and he gave 
12 3 Shilling; — we went away about our Bu- 
* Att. Gen. Were there any more Chairs there 
that went with you 2 : | 

Palmer. There were two more Chairs that ſet 
down two other Gentlemen by Leiceſter-houſe, and 
we came away when we were paid; that is all I 

o. 

8 Att. Cen. Did you ſee any other Chairs be- 
ſides your three when you came down again, or 
any other Gentlemen? | : 

Palmer. We did ſee ſome Gentlemen walking 
up about the middle of the Square when we came 
down, but we made what haſte we could away 
home, it being late, and Sunday Morning, 

Mr Att. Gen. Did you obſerve any fighting when 
you were in the Field ? 

Palmer. 1 did not hear or diſcern any fighting 
while I was there. 

Mr Act. Gen. Did you hear of any Quarrel, or 
any Thing between any of them, and whom, be- 
fore ? 

Palmer. No, I did not know of any Quarrel, 
or hear of any Thing at all 1 do aſſure you. 

Mr Att. Gen. All that he ſays then, my Lord is, 
That he carried Captain French to the upper end 
of Leiceſter-fields, and there he left him. 

L. H. &. Would my Lord Warwick ask this Wit- 
neſs any Queſtions ? 

Earl of Warwick. 1 deſire he may be asked, whe- 
ther he knows who were in the Chairs that were 
in St. Martins-lane when they paſſed by? 

L. * St. You hear the Queſtion, What ſay you 
to it ? 

Palmer. There were three Chairs, but who they 
were that were in them I cannot tell diredly, but 
as they ſaid when they ſet them down at Leiceſter- 
fields they were my Lord Warwick, my Lord Mo- 
hun, and Mr Coote. 

Mr Att. Gen. Who was it that ſaid ſo? 

Palmer. Some of the other Chairmen when 1 
came by. 

L. H. &. Mr Attorney, who is your next Wit- 
neſs ? 

Mr Att. Gen. We ſhall call next the Chairmen 
that carried Mr Dockwra and Mr James: Call 
Jackſon the Chairman. (who was ſworn. ) 

Mr Att. Gen. This Man carried Captain James: 
Pray acquaint my Lords, Who you did take up at 
Loc ſtet's in the Strand on the 29th or zoth of Octo- 
ber laſt, and whither you carried him? 

Jackſon, 1 carried Captain James from Lockett's 
in the Strand into Leiceſter-fields. 

Mr Att. Gen. How many Chairs were you that 
went? 

Jackſon. There were two more that went when 
] went, there were ſix in all that took up Gentle- 
men there, and we were the laſt but one. 

Mr Arr. Gen. Can you tell who were in the other 
there firſt Chairs ? 

Jackſon. I do not know who were in the other 
Chairs, but I heard my Lord Mobun at the Door 
of the Houſe deſire, That the Buſineſs might be 
deferred till to Morrow Morning : There were ſix 
Gentlemen at the Door, but truly who they all 
were I cannot tell, 

Mr Att. Gen. Who 
that to ? 


12 Indeed I do not know who he ſpoke 
0. | 


did my Lord Aabun ſpeak 


Mr Art. Gen, What Anſwer. was made to my 
Lord Mohun ? e 


— — — 
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' Jackſon. Truly there was no Anſwer that 1 heard, 
but we all went away ſoon after that, and we 
were bid to go to Leiceſter- fields to follow the other 
Chairs, and when we came to the other end of 
Leiceſter-fields, we ſet down Captain James by the | 
Standard Tavern, and he gave us a Shilling, and 
bid us go our Ways; ſo we went our Way, and 1 
heard nothing afterwards, but came away down 
the Fields, and there were three Chairs that ſtood 
at the Bottom of the Fields, and we asked them, 
What they ſtayed there for ? And they ſaid, To 
fill a Pipe of Tobacco: And preſently afrer we 
heard call Chairs again ; but it was late, and it was 
Sunday Morning, and my Partner ſaid, Let us go 
away home and we did ſo, we went directly 
home. 

Mr Att. Gen. Did yon carry no Body back ? 

Fackſon. No, we carried no Body back. 

Mr Att. Gen. My Lord, we have done with tkis 
Witneſs, our next Witneſs is one Richard Edwards, 
and he was one of the Chairmen that carried 
Mr Dockwra. ( He was ſworn.) 

Mr Att. Gen. Pray will you acquaint my Lords, 
Whether you carried any Body from Lockert's the 
29th of October, and who it was, and whither you 
carried him ? | 

Edwards. I do not know who [ carried, but they 
were calling Coaches at the Greyhound Tavern in 
the Strand, and no Coaches coming, they called 
for Chairs, and ſo our Chair was brought up. 

Mr Arr. Gen. When you came there, who did 
you ſee there ? 

Edwards. Indeed I did not know my Lord of 
* nor my Lord Mobun, nor any of 
them. 

Mr Att. Gen. Well, What do you know? Tell 
my Lords what happened. 

Edwards. When we were there, there went two 
into two Chairs, and my Lord Mohun ſaid, or ano- 
ther Gentleman, I cannot tell which, that the 


Chairs ſhould not goaway, that they would kill any, 


Man that ſhould go away, and they went out of 
the Chairs, and went into the Houſe again. 

Mr Att. Gen. And what happened after they 
went into the Houſe again. 

Edwards. After they went out of the Chairs 
into the Houſe again, as I was told, my Lord of 
Warwick, my Lord Mohun, and Mr Cocte, went in- 
to three Chairs, and went away from the Door, 
and there were three Chairs of us that went laſt. 

Mr Att. Gen. Whither did you go with your 
Chair? 

Edwards. We went to the Standard Tavern at 
the end of Leiceſter-fields, and when we came to 
the Tavern Door, we asked him if we ſhould 
knock at the Door, he ſaid no, but he gave us a 
Shilling, and bid us go about our Buſineſs, and 
ſo we did, for we went ſheer away to Charing-Croſs. 

Mr Att. Gen. Pray can you tell who were in the 
other Chairs ? | 

Edwards. Truly I cannot tell any Man that was 
in our three Chairs, for 1 was the hind-Chairman, 
and did not know any of them. 

Mr Art. Gen. My Lord, I deſire to know what 
he means by hind-Chairman. 

Edwards. My Lord, Ours was the laſt Chair 
that went to Leiceſter-fields, and I was behind the 
Chair, and never could ſee any of them, it being 
ſo very dark after they took the Chairs, till we 
came to Charing-Croſs, at St Martins-lane, and then 
I could not ſee who the particular Perſons were 
that were in the Chairs; nor indeed, whofe th 
Chairs were that carried them. 1 
A Mr tre, 


— 
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Mr Att. Gen, What Hour was it ? 

Edwards, It was very late, between one and 
two in the Morning, it was paſt one before we 

were called out. | 8 

Mr Att. Gen. Vou ſay you went to the upper end 

of Leiceſter fields, with two other Chairs; Pray 
did you ſee any other Chairs afterwards, and 
where? X 

Edwards, We ſaw three Chairs at the lower 
end of the Square, as we came down by Green- 
ſtreet end, and we asked them, What they ſtay'd 
there for, and they ſaid, to light a Pipe of To- 
bacco. | 

Mr Att. Gen. Pray, Who had been carried in 
thoſe Chairs, Can you tell ? 

Edwards. 1did not ſee them ſet down any Body, 
and I cannot tell who they carried; and as for the 
Perſon that we carried, I did not ſo much as ſee him 
to know him, nor know who he was, but we went 
away as ſoon as ever we were paid. 


Mr Att. Gen. I have one Queſtion more to ask 


you; you ſay, That my Lord of Warwick at the 
Tavern Door bid you ſtay, and that none ſhould 
20 away, and ſwore he would run any Man through 
that ſhould go away. | 

Edwards. It was my Lord Mohun; and then 
two that had gone into the Chairs went iuto the 
Houſe again. os 

Mr Att. Cen. Did not you fay, that there was 
| ſome talk of going to Weſtminſter ? 

Edwards. My Lord Alohun did talk of going to 
Weſtminſter when they went into the Chairs the 
Second time, and I think I heard Mr Cote ſay he 
would make an end of it then; and he would ki! 
any Man that would not go forwards to Leiceſter- 
fields. 

L. H. St. My Lord Warwick, will you ask this 
Witneſs any more Queſtions ? | 
Earl of Warwick. No, my Lord. 

J.. H. St. Mr Attorney, have you any more Evi- 
dence to call? 

Mr Att. Gen. My Lord, the next Piece of Evi- 
dence that we ſhall apply our ſelves to, will be 
to hat happened at the Bagnio in Long-acre, after 
my Lord Warwick and Captain French came there: 
And the Witneſs that we ſhall call is Pomfret, and 
he is a Servant at the Bagnio in Long acre, and he 
will acquaint your Lordſhips who came thither 
the zoth of October laſt, and what happened 
there. 

L. H. St. What is his Name? 

Mr Att. Gen. Henry Pomfret. 

L. H. St. Is he ſworn? 

Mr Att. Gen. Yes, my Lord. 

L. H. St. What is it that you examine him 
about ? What Queſtions do you ask him Mr At- 
torney ? | 

Mr Att. Gen. Who came to his Maſter's Houſe ; 
and at what Time they came. 

Pomfret. My Lord, on Sunday the 3oth of Octo- 
ber laſt, between Two and Three in the Morning, 
there came to my Maſter's Door the Earl of War- 
wick, and knocked at the Door, and there was 
Captain French with him; and when they were let 
in, my Lord of Warwick told me that Captain 
French was wounded, and he himſelf had a Wound, 
and he deſired that my Maſter might be called up 
for to dreſs the Wounds ; eſpecially, becauſe Cap- 
tain French was very much wounded, which ac- 
cordingly was done in about a quarter of an Hour 
after they were brought in. | 

Mr Att. Gen. Did he deſire to be concealed when 
he was come in? rely 
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L. H. St. Of whom do you ſpeak, Mr Attor 
ney. | | oa 4 
Mr Att. Gen. My Lord of Warwick. 

Pomfret. He did deſire, that if any Body ag a 
for him, it ſhould be ſaid he was not there 

Mr Att. Gen. Pray in what Condition did m 
Lord of Warwick ſeem to be in at that time. f 

Pomfret. He ſeemed to be very much concerned 
at that time, and his Right Hand, in which he had 
* ** and which was drawn, was very much 

loody. * 

Mr Att. Gen. Was the Sword Bloody that he 
had in his Hand? | 

Pomfret. The Blade was Bloody ; but whether 
it was all over Bloody I cannot tell ; there wag he. 
ſides ſome Blood upon the Shell, it was very near 
ail over bloody, as I remember. 

Mr Att. Gen. Pray, Friend, Conſider what You 
ſwore at the Coroner's Inqueſt about the Blood up- 
on the Sword. | 

Pomfret. Indeed I cannot ſay it was bloody al 
along the Blade; but there was Blood upon the 
Shell, and there was Blood upon the Inſide, it was 
ſo to the beſt of my remembrauce. 

Mr Att. Gen. What Condition was Mr Fench's 
Sword in? 

Fomfret He had a drawn Sword in his Hand, 
but I did not perceive it had any Blood upon it 
it was a large Blade. 

Mr Att. Gen. How do you know what ſort of 
Sword Mr French $ was, and in what Condition it 
was ? | 

Pomfret. He deſired me to take notice of it 
next Morning, and I did ſo, and there was no 
Blood upon it. 

Mr Att. Gen, How came you to be deſired to 
take Notice of what paſſed there about the 


Swords? 5 
Pomfret. My Lord, there was three of them the 


next Fay, and one it was ſaid was Mr Coote's, and 


another of them was my Lord of Warict's, 
which I do believe was bloody from the Point up- 
wards, very near, but I cannot directly ſay but 
that was afterwards. 

Mr Att. Gen. Who brought in that Sword that 
you ſay was Mr Coote's ? 

Pomifret, To the beſt of my Remembrance Cap- 
tain Dockwra brought it in, it was almoſt half an 
Hour after my Lord Warwick and Captain French 
came into the Houſe, when they came thither. 

Mr Att. Gen. They, Who do you mean? 

Pomfret. Captain Fames and he. 

Mr Arr. Gen. Were they let in preſently ? 

Pomfret. No, My Lord of Warwick had deſired 
that they might be private there; but when they 
knocked at the Door, my Lord of Warwick deſired 
to know who they were; and when it was under- 
ſtood that they were Mr James and Mr Docknra, 


* 


they were let in by my Lord's Order. 


Mr Att. Gen. Pray, Which of all the Four 
brought in any Sword in a Scabbard? 

Pomfret. It was Captain Dockwra. 

Mr Att. Gen, Pray, did they appear to be all of 
a Party ? | 

Pomfret. They were glad to ſee one another; 
and they talked a pretty while together, but in- 
deed I cannot ſay I heard what they talked. 

Mr Arr. Gen. Pray, do you remember my Lor 
of Warwict's Sword, and what there was upon 
It £ | 
Pomfret. It was a Steel Sword Water-gilt, and 
as near as I can remember there was Blood upon it 
for the moſt part from the Point upward. 1 
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Mr At. Gen: And what did appear upon Mr 
French's Sword ? | l 
Pomſret. n Water and Dirt, but there 

Blood at all. 8 7% 

OM. 4. Gen. How long did they ſtay there? 

pomfret. They all continued about half an Hour, 
and then went away, all but Mr French, who ſtaid 

> : | 
9 Gen. What then became of the others? 
Pomfret. Mr James, and Mr Dockwra, and my 
Lord of Warwick, went away, and my Lord of War- 
wick deſired particularly, that we would all take 
care of Mr French, for he was his particular Friend, 
and Mr French continued there till Sunday about 


of the Clock. Sage 
Mr Att. Gen. Was there any Diſcourſe at that 


ime about Mr Coote ? * 
1 Not that 1 heard of, one Word. 

Mr Att. Gen. Was there any notice taken of any 
Quarrel that happened between any Body, and 

? 
. No, indeed, I did not hear them take 
notice of any Quarrel at all between any Body. 

Mr Att. Gen. You ſay Mr French when he came 
into your Houſe was wonnded, and there was 
care particularly takenof him becauſe he was woun- 
ded. | 8 

Pomfret. Ves, my Lord of Warwick deſired to 
take care of him. | ah 

Mr Att. Gen. Then pray, was there no Diſ- 
courſe how he came to be wounded ? | 

Pomfret. Indeed I do not know how be came to 
be wounded ; nor did [hear one Word of Diſcourſe 
about it, indeed l cannot ſay any Thing who woun- 
ded him. 

Mr Att. Gen. Pray will you recollect your ſelf, 
and tell my Lords what Sort of Handle had my 
Lord of Warwick's Sword when you ſaw it. 

Pomfret. It had a Steele Handle. 

Mr Att. Gen. Pray, can you tell whether the 
Shell was open or cloſe ? i 

Pomfret. I cannot tell juſtly; I ſaw it, and that 
was all. 

Mr Att. Gen. If I apprehend you, you ſay my 
Lord had a Wound in his Hand. 

Pomfret. Ves, my Lord, he had ſo. 

Mr Arr. Gen. Pray, in what Hand was it that he 
was wounded ? | | 

Pomfret. To the beſt of my remembrance it was 
in his right Hand, 

Mr Alt. Gen. Pray did there appear much Blood 
there? 

Pomfret. Ves, my Lord, indeed there did. 

Mr Serj. Wright. You talk of Mr James and Mr 
Dockwra's Swords, pray in what Condition were 
they? | 

Pomfret. Mr Dotkwra's Sword was by his Side, 
and not drawn. 

Mr Serj. Wright. What did you obſerve of Cap- 
tain James's Sword? 

Pomfret. His Sword was naked, and he had loſt 
his Scabbard; but how that came I cannot tell, and 
there was dirt on one Side of the Sword, and he 
faid he had left his Scabbard behind him. 


Mr Att. Gen. Was there any Blood upon his 


Sword? | 

Pomfret. No, there was no Blood that I did ſee 
upon it, 

Mr Att. Gen. Pray did you ſee any Blood upon 
Mr Dockwra's Sword ? | 

Pomfret, No, indeed, I did not ſee Mr Dockwra's 
Sword, it 9 the Scabbard by his Side. 

Vol IV. | l 


Edward Earl of Warwick and Holland. 


D. of Ledi, My Lords, There has been notice 
here taken of ſeveral Swords that this Witneſs 
faw, and he takes ſo far notice of my Lord of 
Warwick's Sword, that he tells you what Sort 
Hilt it had, and how it was Bloody from the Point 
to the Hilt; I deſire he would give you an Ac- 
count of the Length and Breadth of the other 
Men's Swords, Mr French, Mr James, and Mt 
Dockwra. 1 | 

L. H. &. You ſaid juſt now, that you took no- 
tice of my Lord of Warwick's Sword, that it was 
bloody from the Point to the Hilt, what Sort of 
Sword was it ? 

Pomſret. It was à pretty broad Sword. 

L. H. St. Did you take notice of the othet 
TO what Breadth or Length they were 
0 


Pomfret. No, my Lord, I did not. | 
Mr Att. Gen. Which was that Sword that was 
Dirty as you ſay ? 

Pomfret. That was Captain French's 

= Att. Gen, Was that a broad Sword or 
not | 

Pomfret. No, it was not. - 

Mr Ait. Gen. Pray was it over Night or next 
Morning that you faw the Swords ? 

Pomfret. It was in the Morning about three a 
Clock. 

Mr Ait. Gen. What Time did my Lord of War- 
wick, and Mr Jamei, and Mr Dockwra go away? 

Pomfret. My Lord of Warwick and they were 
gone feveral Hours before Mr French 5 and to the 
beſt of my remembrance Mr James broke his Sword 
upon the Floor after he came in. 

Mr Att. Gen. Pray, what Swords were there in 
all that you ſaw there ? | 

Pomfret. There was Captain Fench's, Captain 
James's, my Lord of Warwick's, and one Mr Coore's, 
as Mr French ſaid when it was brought in. 

L. H. $t. Have you done with this Witneſs; 
Mr Attorney ? 

My Att. Gen. Yes, my Lord, we have. | 

L. H. St. My Lord Warwick, Will you ask him 
any Queſtiohs ? | 

Earl of Warwick. No, my Lotd. 

L. H. &. Then, Mr Attorney, call your next 
Witneſs, 

Mr Att. Gen. Our next Witneſs is Thomis Goodall, 
who is a Seryant at the Bagnio in Long-acre, as well 
as this Man that was laſt. (He was Sworn ) 

ZL. H. St. What Queſtions do you ask him, 
Mr Attorney? 

Mr Art. Gen. My Lord, 1 deſire he would ac- 
quaint your Lordſhips, What Time it was my 
Lord of Warwick and Capt. French, came to his 
Maſter's Houſe ? 

Goodall. It was between One and Two of the 
Clock in the Morning. 

Mr Att. Gen. My Lord, I deſire he would ac- 

uaint your Lordſhips what he ſaw and knows, 
that paſſed at that Time ? 

Goodall. All that I can ſay is, That J did ſe 
my Lord of Warwick's Sword bloody, and it was 
naked in his Hand, and I did ſee a Wound on his 
Hand: Indeed I did not ſee him when he firſt 
came in, for he had been there a pretty While be- 
fore I ſaw him. ; 

Mr Att. Gen. Pray, in what Condition was thy 
Lord when you ſaw him ? 

Goodall. He had his Sword in one Hand, and it 
was bloody at the Blade, and at the Hilt ; but 
whether it was bloody all over, indeed I did not 
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take notice of it, and ſo cannot give an Ac- 


int. | 


Mr Att. Gen. Pray, What Sort of Sword was 
it? 4 | 

Goodall. Indeed I cannot give an Account what 
Sort of Sword it was, but it was either Steel or 
Silver gilt, as | remember, but I did take notice 


that there was Blood upon the Hilt, that is, upon 


the Shell. . 

Mr Att. Gen, Was it an open Shell, or a cloſe 
One? -: g „ 

Goodall. I think it was a cloſe One. 

Myr Att. Gen. Pray, Did my Lord of Warwick 
give any Order to be denied in the Houſe, or fo 
any Concealment there ? | 


| Gozdall. Indeed I did not hear of any Orders gi- 
ven for Concealing of any Body there, but my 


Lord walked up and down very much Con- 
- cerned. © 


Mr Att. Gen, Did not Mr French come in with 
him ? | | 
Goodall, J do believe he might: But I cannot ſay 
I ſaw him when he came in. : | 

Mr Att. Gen. Can you tell when Mr James and 


Mr Dockwra came in? How long was that after 


my Lord of Warwick was there, and Mr French ? 

Goodall. To the beſt of my Remembrance and 
Knowledge, it was half an Hour after my. Lord 
of Warwick and Mr French came, that Mr James 
and Mr Deckwra came: I am ſure it was ſo before 
I aw them in the Houſe ; but indeed I cannot ſay 
directly when they came in, or when they went 
out. 

Mr Att. Gen. Pray, Which Hand of my Lord 
of Warwick was it that was hurt, the Right or the 
Left ? EL | | 
Goodall. Indeed, I cannot poſitively ſay ; but I 
think it was the Right Hand. | 
A. Att. Gen: You talk of my Lord of Warwick's 
Sword, Did you take any notice of Mr French's 
Sword ? 

Goodall. No, indeed, I was buſie about the Af- 


fairs of the Houſe; I did ſee my Lord of War- 


wick's Sword, but that was by Chance, and it was 
bloody at the Hilt, and upon the Blade; but whe- 
ther it were all over bloody, indeed 1 cannot 
tell. 9 . 

Mr Att. Gen. I deſire to ask him, Whether he 
can tell who brought in Mr Coote's Sword thi- 
ther ? 

Goodall. Indeed I cannot. 

L. H. St. Mr Attorney General, Have you any 


more Queſtions to ask him? 


Mr Att. Gen. No, my Lord; not I. 
L. H. St. My Lord Warwick, Will you ask him 


any Queſtions ? 


Earl of Warwick. No, my Lord. 
L. H. St. Mr Attorney, Who is your next Wit- 
neſs ? 


Mr Att. Gen. My Lord, our next Witneſs is 


Mrs A. Goodall, this Man's Wife, (Who was 
ſworn ) £2. 1 
L. H St. What Queſtions do you ask this 


Gentlewoman ? 
Mr Att. Gen. I deſire that ſhe would acquaint 


Fs your Lordſhips, Whether ſhe was at the Bagnio 


in Long. acre when my Lord of Warwick and Cap- 
tain French came in? | 

A. Goodall. I was there when my Lord of Mar- 
wick came in. 

Mr Art. Gen, Was Captain French with him ? 
A. Goodall. Yes, Captain French was with 


him. 
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Mr Att. Gen. About what a Clock was it th 
they came there ? | 1 

A. Goodall. It was about Two a Clock, as nes. 
as I can remember. : 

Mr Att. Gen. In what Condition were they whe, 
they came in, pray ? | , 

Pa Goodall. Mr French was very much Wound. 
ed. 
71 * Gen. Pray, How was my Lord of I 
wick ? 1 4 
A. Goodall. My Lord had his Sword in his 
Hand, and it was very bloody, both at the Hit: 
and upon the Blade. 5 ; 

Mr Att. Gen. Did you obſerve any Wound that 
my Lord had ? 

A. Goodall. I think, to the beſt of my Remen. 
brance, my Lord had his Hand wrapped up in , 
Handkerchief, which was bloody; but I was buſy 
up and down in the Houſe, and I cannot fo weit 
tell what Hand it was; 1 was indeed up ang 
down there while they were there. | 

Mr Att. Gen. Do you know: cf any Orders that 
were given by my Lord of Warwick to be conceal. 
ed while he was there ? | 

A. Goodall. He did deſire the Door might not 
be opened to any Body that asked for him, and 
that it might not be ſaid that he was there; and 
when the other Two Gentlemen came to the 
Door, he went to the Door himſelf, and when 
2 ſaw who they were, he ordered them to be 

et in. ä 

Mr. Att. Gen. What was the Occaſion of his 
going to the Door himſelf? 

A. Goodall. There was a Knocking at the Door, 
and he had a Mind to know who it was, and when 
it did appear it was Mr James and Mr Dockpra, he 
himſelf ordered them to be let in. 

Mr Att. Gen. How came the Door to be open 
to them ? 

1 # Goodall. Indeed I think he opened it him- 
Mr Att. Gen. How long was that after he and 
Capt. French came in ? 

A. Goodall. It was about half an Hour, 

Mr Att. Gen. When they firſt came in, What 
Poſture were they ia? Had they any Swords iu 
their Hands ? | 

A. Goodall. I did not poſitively take notice, 
Whether they had any Swords in their Hands, nor 
What they had when they came in. 


Mr Att. Gen. What became of them after- 


wards ? 

A. Goodall. My Lord of Warwick, Mr James, and 
Mr Dockwra, went away withia a little While, 
and my Lord of Warwick ordered particular Care 
to be taken of Mr French, as his Friend, and he 
was put to Bed after his Wounds were dreſſed; 
but I cannot tell what afterwards became of my 
Lord Warwict, and the other Gentlemen. 

Mr Att. Gen. I think you were ſaying, that my 
Lord of Warwick was Wounded in the Hand, 
Which Hand was it? 

A. Goodall. I cannot poſitively ſay, Whether it 
was the Right or the Left. 

L. H. St. Will you who are of the King's Coun- 
cil, ask this Witneſs any further Queſtions ? 

Mr Art. Gen. No, my Lord, we ſhall ask her n 
other Queſtions. | 

Earl of Warwick. No, my Lord, norl. 

Mr Att. Gen, Then our next Witneſs is Hen) 
Amy, who is a Surgeon, and lives at the Bag lt 
Long acre, and he will give your Lordſhip an Ac- 


count what paſſed within his Knowledge _ 
* im 
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Time within his Houſe, and who came thither 


nded, and what particular Care was order- 
ed to be taken of Mr French, and by whom. 


(Mr. Amy was Sworn.) 


Mr Att. Gen. I deſire you will give an Account 
to my Lords what happened at your Houſe early 


in the Morning, the 3oth of October laſt ? 


Amy. The 3oth of October laſt, about Two of 
the Clock, I was knock'd up out of my Bed to 
attend two Gentlemen, my Lord Warwick and Cap- 
tain French, who came then into my Houſe. 

Mr Att. Gen. In what Condition were they ? 

Amy. They were both Wounded ; Mr French 
very much, and my Lord of Warwick in his 
Hand. 

Mr Att. Gen. Did you ſee any Swords ? ; 

Amy. Ves; they had both Swords in their 
Hands, and my Lord of Warwick's Sword was very 
bloody. | : 

Mr Att. Gen. Well, Sir, when they came into 
your Houſe, What Directions was given by my 
Lord Warwick ? | 

Amy. He gave Directions, if any Body ſhould 
ask for him, they ſhould ſay he was not there. 

Mr Att. Gen. Did any Body come and ask for 


him ? 


Amy. While we were taking Care of Mr French, 
and Dreſſing his Wound, there were ſome Per- 
ſons came and knocked at the Door, and my Lord 
of Warwick did Order, that no Body ſhould be 
let in; but he himſelf went to the Door, and 
when he found that it was Mr Dockwra and 
Mr James, my Lord Warwick ordered, that they 
ſhould be let in, 

Mr Att. Gen. Pray, Tell my Lords what follow- 
ed after that? ; 

Amy. After we had Dreſſed Mr French ——- 

Mr Att. Gen. By the Way, was there any par- 
ticular Directions, and by whom, to take Care of 
Mr Trench ? 

Amy. Yes, my Lord Warwick deſired me to 
take Care of him, as his Particular Friend. 

Mr Att. Gen. Well then, after you had Dreſſed 
Mr French's Wound, What happened ? 

Amy. 1 Dreſſed my Lord Warwick's Wound. 

Mr Att. Gen. Pray, Whereabouts was my Lord 
of Warmwick's Wound? 

Amy. It was near the firſt Joynt of his Fore- 


finger. | 


Mr Att. Gen. Pray, How long did they ſtay 
there ? | 

Amy. After Mr Dockwra and Mr Fames came in, 
and my Lord's Hand was Dreſſed, they ſtayed a 
little While, and they Three went away? 

Mr e. Gen. What was ſaid when they went 
away ? 

Amy. My Lord of Warwick deſired to have great 


Care taken of Mr French; and they faid, Now let 
us go away, and they went away. | 


Mr Att. Gen. Pray, What Time did they ſtay 
in your Houſe ? 

Amy. When they went away, I think it was 
about half an Hour after they firſt came in. 

Mr Att. Gen. Did you take notice of no Sword 
but my Lord of Warwick's ? | 

Amy. No, not then. 

Mr Att. Gen. Did you afterwards ? 

Amy, Afterwards, in the Morning, Mr French 
called for his Sword, and I looked upon it. 

Mr Arr. Gen. Pray, in what Condition was his 
Sword; Was it bloody? © 

Vol. IV. | 


Edward Earl of Warwick, and Hand. 37 


Amy. It was withoß Blood, only a little 
Dirty. of 

Mr Att. Gen. Pray, Did you obſerve that they 
talked of any Quarrel that had been between 
Captain French and my Lord, when they came 
in! 


Amy. No. | | 

Mr Att. Gen. Did you ask them any Queſtions 
about it, the one or the other of them ? 

Amy. No, I did not. ä 

Mr Att. Gen, Did you hear them ſay, how they 
came by their Wounds ? 

Amy. No, I did not. 

Mr Att. Gen. Did you hear them talk of any 
Body being killed, particularly Mr Coore ? 

Amy. I did not know of any Body being killed 
till next Day. "ates 

Mr Att. Gen. Did you take any notice of Fames's 
and Dockwra's Swords ? | 

Amy. Truly I took no notice of any Swords, 
but my Lord Warwick's ; while my Lord Warwick 
was there in the Houſe, but. the next Morning 
Mr French gave me his Sword, and there was an- 
other Sword there, which Mr French told me was 
Capt. Coote's Sword. 

r Att. Gen. When was that : How long after 
my Lord of Warwick, and James, and Dockwra 
were gone away. 

Amy. It was ſome Hours after. | 

Mr Att. Gen. When did you hear of Mr Cote's 
being killed ? | | 

Amy. About Nine a Clock next Morning I heard 
of Mr Coote's being killed. 

Mr Att. Gen. Whom did you hear it from? 

Amy. From Pomfret my Servant. 

Mr Att. Gen. Did you hear no Diſcourſe between 
my Lord of Warwick, Capt. French, Mr James and 
Mr Dockwra about it? 

Amy. No, I did not. Fo 

Mr Att. Gen, Did they not talk how thoſe 
Wounds came they had, nor did not you ask who 
gave them ? | ; | 

Amy. No, I did ask no Queſtion of either of 
them: And in half an Hour after they came in, 
my Lord of Warwick and the other Two Gentle- 
men went away. 

Mr Att. Gen. When they left French there, What 
Orders were left about him ? 

Amy. Only to take care of him, my Lord of 
Warwick deſired that. | : 

Mr Att. Gen. What Reaſon did my Lord give 
for that ? | 

Amy. I heard nothing of Reaſon, only that he 
was his particular Friend. 

Mr Att. Gen. Did you hear them talk any 
Thing whither they would go, when they went 
away. | 
Amy. I did hear ſome talk about going into the 
Country. | 

Mr Att. Gen. Do you know whither they went, 
when they weat away from your Houſe ? 

Amy. No, indeed I did not. | 

Mr Att. Gen, My Lord, we have done with 
him. 

L. H. St. My Lord Warwick, Will your Lord- 
ſhip ask this Witneſs any Queſtions ? 

Earl of Warwick, I deſite to have him asked 
Whether I was not Wounded in the Hand. 

Amy. His Hand was very bloody, the Handker- 
chief that was about it was wet with the Blood. 

Earl of Warwick. I deſire to ask him whea it 
was that he ſaw Capt. French's Sword? 
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Amy. It was not before the Morning; it was 
about Nine a Clock, as I remember. | 

M. of Norm. Before this Witneſs goes away, I 
defire he may be asked one Queſtion, Whether he 
can tell the Size of Mr French's Sword. 

L. H. St. Here is a noble Lord that deſires to 
know if you can tell about Capt. French's Sword, 
what Sort of Sword it was? of 

Amy. As to the Blade, it was a middle-fiz'd 
Sword. | | 

Marq. of Norm. Was it a broad Blade or no? 

Amy. No, my Lord, it was not a broad Blade. 

L. H. &. Mr Attorney, Who is your next Wit- 
neſs ? 

Mr Att. Gen. Capt. Loftus Duckingfield. (who 
was Sworn.) 

Mr Att. Gen. This Gentleman will acquaint 
your Lord ſhips what Diſcourſe paſt between theſe 
Gentlemen the next Day; pray Sir, acquaint my 


Lords what you heard about Mr Core's Death, 


and when, and where. 

Capt. Duck. Early in the Morning 1 was told of 
this Accident. | 

Mr Art. Gen. By whom ? 

Capt. Dack. One of the Company, I cannot tell 
who, I think they were all together then, my 
Lord of Warwick, Captain James, Captain Dock- 
wra, and no Body elſe, | 

Mr Att. Gen. What was their Diſcourſe ? | 

Capt. Duck. They ſaid they believed Captain 
Coote was killed. | 

Mr Art. Gen. Did they tell you by whom? 

Capt. Duck. By Mr French, every Body did ſay 
he was his Adyerſary. _ 

Mr Att. Gen. What Account was given of the 
Action? 

Capt. Duck. They ſaid it was done in the Dark, 
and Capt. French was his Adverſary. 

Mr Att. Gen. Was there any notice taken of any 
Duel? 

Capt. Duck. Yes there was, between thoſe two, 
and the other Perſons on both Sides; and it was 
ſaid my Lord of Warwick was Friend to Mr Cote 
and my Lord Meohun, 

Mr Att. Gen. Who were on the other Side? 

Capt. Duck. Mr Deckwra and Mr James. 

Mr Art. Gen, Was there any Diſcourſe who 
actually tought ? 

Capt. Duck. It was ſaid, that Captain French 
fought with Captain Coote, as they believed, and 
Mr James with my Lord of Warwick. 

Mr Att. Cen. Did you ſee my Lord of Warwick's 
Sword ? 

Capt. Duck. Some Time of the Day I did, but 
I cannot tell whether it was in the Morning, or 
no. 

Mr . iu what Condition was it, Was it 
bloody, or not? © 

Capt. Duck. It was a ſteel Sword. 

Mr Att. Gen. How long did they ſtay with 

ou? | 
F Capt. Duct, About half an Hour. 

Mr Att. Gen. Did they come publickly ? 

Capt. Duck, We went away in a hackney Coach 
together. | | | 

Mr Att. Gen. Pray what Diſcourſe. was there 
cn conſulting to go into the Country toge- 
ther ? | 

Capt. Duck. That might be diſcourſed, but by 


whom | cannot tell. 


Mr. Att. Cen. Did my Lord of Warwick talk of 
going into the Country? e | 


11 Will. 3. 
Capt. Duck. Whether the Company talked of 
it, or my Lord of Warwick in particular, and the 
reſt aſſented to it, I cannot well tel]. 

Mr Att. Gen, Whither did they go? 

Capt. Duck. I cannot directly tell. 

Mr Att. Gen. What Time of the Day was it > 

Capt. Duck, It was about Six of the Clock. 

Mr Att. Gen. Cannot you tell whither they 
went ? | 

Capt. Duck. Capt. James, and Capt. Dockwra went 
to the Ship and Caftle in Cornhil about Five a Clock 
or Six, as near as I can remember. | 

Mr Att. Gen. Can you tell what Time my Lord 
of Warwick went away ? 

Capt. Duck, No, I cannot tell what Time he 
went away, not directly. 


Mr Att. Gen, Can you tell of any Agreement 


amongſt them, whither they were to go? 
Capt. Duck. No, I cannot. 
Mr Att. Gen. What Diſcourſe or Concern did 


you obſerye paſt between them, concerning Cap- 


tain Cote? | 
Capt. Duck. My Lord of Warwick ſhewed a great 
deal of Concern for his Friend Mr Coote. 


Mr Att. Gen. Had you any Notice of Mr Coote's | 


Death amongſt you? | 
Capt. Duck. We had notice before we went 


away, but I cannot tell whether it was before my 


Lord of Warwick was gone. 

Mr Art. Gen. Was it after the Diſcourſe of go- 
ing into the Country, or before? | 
Capt. Duck. Indeed, I cannot directly ſay when 
It was. 

Mr Att. Gen. Pray what Reaſon was there 
for their going into the Country before he was 
dead? | 

Capt. Duck. They believed he was dead. 

Mr Att. Gen. Cannot you tell the Reaſon why 
they would go into the Country ? 

4 Capt. Duck. No, indeed, I cannot tell the Rea- 
on. 

Mr Att. Gen. Did you obſerve my Lord of Mar- 
wick's Sword? Was there any Blood upon it? 

Capt. Duck, I cannot ſay his Sword was bloody 
at the Point; the whole Blade and Shell was 


bloody, to the beſt of my remembrance. 


Mr Att. Gen. What Sort of Sword was it? 

Capt. Duck. It was a pretty broad Blade, a hol- 
low Blade, and a hollow open Shell. 

Mr Att. Gen. Was there any Diſcourſe concern- 
ing Capt. French ? 

Capt. Duck, Yes, they thought he was very ill 
Wounded. 

Mr Att. Gen. Was there any, and what Diſ- 
courſe who ſhould give my Lord of Warwick his 
Wound ? | 

Capt. Duck, It was ſaid, they believed Capt.Fames 
gave my Lord his Wound. 

Mr Att. Gen. Pray, Was there any Blood upon 
Mr James's Sword, or was he Wounded ? 


Capt. Duck, I ſaw no Wound upon Capt. James, 


that I know of. | 

L. H. &. Do you believe that my Lord Warwick's 
Sword was bloodied with the Hurt of his own 
Hand, or any otherwiſe? | 

Capt. Duck, 1 cannot tell; it was a Cut- hell, 
and the Outſide bloody as well as the ln. | 

L. H St. My Lord Warwick, Will your Lord- 
ſhip ask this Witneſs any Queſtions ? 

Earl of Warwick. No, my Lord. 

L. H. St. Mr Attorney, if you luve any other 
Witneſſes, pray call them. 3 
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Att. Gen. This Man will give you an Account 
what paſt at bis Houle at that time, and between 
whom; Pray will you tell my Lords who was at 
ur Houſe the 3oth of Offeber laſt, and what paſt 
here then. 
ar My Lord of Warwick, Capt. James, and 
Captain Dockwra, and when my Lord of Warwick 
came in, 1 r my Lord was in a very great 
Concern, and ca led for Pen, [ok and Paper, and 
I fexred there was ſome Quarrel in hand, but they 
ſaid no, the Quarrel was over, and ſays, my Lord 
of Warwick, lam afraid poor Coote is killed, 


Mr 


Mr Att. Gen. Did you obſerve any Deſire to be 


vate? . 
re, No indeed, I cannot tell that. f 

Mr Att. Gen. How long did they continue 
there? | _ 
Witneſs. About fix a Clock my Lord of Warwick 
and Capt. James, and Capt. Dockwra, and Cap- 
tain Duckinfield went away. 

Mr Att. Gen. Can you tell who went with my 
Lord Warwick ? 

Wirneſs. No indeed, I cannot tell who went with 
my Lord Warwick ; there came in a Gentleman in 
Black, whom l knew to be my Lord of Warwick's 
Steward, and he came and ſpoke ſome Words to 
my Lord of. Warwick, about a quarter of an 
Hour after they came in, and then they went away, 
for after that I did not hear any farther Diſ- 
courſe. _ 

Mr Att. Gen. What became of the reſt of the 
Company ? 

Witneſs. They went away; I do not know what 
became of them, nor whither they went ; ſome of 
them went in and out of one Room into another 
ſeycral times, two or three times, and came out 
again, 
| Sr Att. Gen. My Lord we have done with this 
Witneſs. 

L. H. St. My Lord Warwick, Will you ask him 
any Qneſt ions? 

E. of Warp. No, my Lord. | 

L. H. St. Mr Attorney, who is your next Wit- 
neſs ? 

Mr Art. Gen. Mr Salmon the Chirurgeon, who 
by the Coroacr's Order ſearched the Wound. (e 
was ſworn.) 

Mr Att. Gen, Pray, Sir, was you ordercd by 
the Coroner to view the Body of Mr Coore ? 

Salm. Yes, I was ordered by the Coroner to in- 
ſpect the Body of Capt. Core, and to give the Ju- 
Ty an Account of the Nature of the Wounds. 

Mr Att. Gen. Pray upon the view of the Body, 
what Wounds had he ? | ; 

Salm. There was two Wounds; one on the Breaſt 
"_=_ the Collar-bone running downwards very 
eep. | 
Mr Art. Gen. Pray what Part of the Breaſt was 


it, and how deep was it ? 


Salm. It was on the left part of the Breaſt near 
the Collar-bone and it penetrated four or five 
Inches. ö 

Mr Att. Gen. Can you gueſs at what fort of 
Sword it was that made the Wound ? 

Salm. No indeed, Sir, I cannot. | 
Mr Ait. Gen. Was it a broad Sword, or a little 
Sword ? | : 

Salm. The Orifice was about the length of half 


an lach, and about the Depth of five inches. 
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Mr Att. Gen. Was that made with a broad Sword, 
or with a narrow Sword ? 

Salm. Indeed I cannot tell. | 

Mr Art. Gen. You ſay he had another Wound ; 
where was that ? Af 

Salm. That was on his left Side too, near unto 
the ſhort Ribs, under the laſt Rib, which was 
about the length of an Inch, and of the depth of 
ſix Inches, and it run through the Diaphragma. 

Mr Att. Gen. Did you take one of thoſe Wounds, 
or both of them to be mortal ? 

Salm. I did look upon either of them to be mor- 
tal, and to be the Occaſion of his Death. | 

Mr Att. Gen. Can you tel] whether they were 
both made with one and the ſame Sword ? 

Salm. Indeed I cannot tell that, whether they 
were made with one Sword, or two. 

Mr Art. Gen. Cannot you tell how they appear- 
ed to be? I ſuppoſe you probed them. 5 

Salm. Yes, I probed them both; one was quite 


_ through the Diaphragma. 


Mr Art. Gen. What Time was it that you viewed 
the Body by the Order of the Coroner? 

_ | ſaw the Body at Seven a Clock on Sunday 
Night. 

Mr Att. Gen. If my Lord of Warwick deſire to 
ask him any Queſtions, he may. 

E. of Warm. My Lord, I deſire to ask him, 
whether any of the Wounds were large enough 
to be made by a Sword run up to the Hilt ? 

Salm. No, my Lord, ſure that they were not. 

E. of Warw. My Lord, I defire to know of him, 

whether both theſe Wounds were given before 


or behind? 


Salm. I can only tell you the length and depth 
by following of the Probe; the one was down- 
wards, and the other upwards. : 

Mr Art. Gen. Do you ſuppoſe both thoſe Wounds 
were given when the Perſon was ſtanding back- 
ward or forward ? | 

Salm. Tis impoſſible to tell how they were gi- 
ven, becauſe of the Variety of the Poſtures of the 
Body in the divers Capacities thereby of receiy- 
ing the Wounds ? | 

Mr Ait. Gen. Pray can you tell whether they 
were given by one and the ſame Sword or no? 

Salm. Indeed I cannot tell. | 

Mr Att. Gen. Do you know any Thing to the 
contrary ? | 
Salm. I cannot ſay any Thing for it, or againſt 
it. | 

E. of Kingſton. My Lords, this Witneſs, if I ap- 
prehend him right, ſays, the Wound on his Side 
was a large Wound. es 

Salm. Yes, a very large Wound, of the Length 
of about three quarters of an Inch at the Orifice, 
and five or ſix Inches deep. 2 

E. of Kingſton. I deſire he may tell whether that 
Wound could be given by any other than a broad 
Sword. 

Salm. I cannot tell that. 

E. of Rocheſter. Indeed, my Lords, I would have 
him asked this Queſtion again; I know not whe- 
ther he can anſwer it or no; but I cannot but 
think it is proper to have ſome Account of this 
Matter. In all Enquiries 'before the Coroner, 
there is a judgment to be made of the Nature of 
the Wound, in order to form the Indictments, 
and that the Jury may know with what fort of 
Weapon it was made; and it is his Profeſſion, as 
a Chirurgeon, to know ſuch Matters. 

L. H. St. Mr Salmon, you hear what is required 
of yon by my noble Lotds, and the Obſervation 
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which is made. You are the Chirurgeon ſent for 
by the Coroner, on purpoſe to inſpect this Body; 


and when you did ſo, it was incumbent upon you 


to conſider and give Information, as well with 


what ſort of Inſtrument the Wound was given, 
as the length and depth of the Wound, that the 


jury might conſider upon all the Circumſtances 


of the Occaſion, and Manner of the Party's Death : 
And my Lords would know whether by the Ori- 
fices of the Wounds when you inſpected them, 


you can make a Judgment if they were made by | 


ſeveral Swords, or the ſame Sword. | 
Salm. I cannot ſay that I ſaw any difference 
between the Orifices, as to the Nature of the In- 
ſtrument they were given with, nor whether they 
were made by one and the ſame Sword or no, on- 
Iy the one Orifice was bigger than the other; that 
f the Side was bigger than that at the Collar- 
ne. ; 
L. H. St. Then ſo far we have light (if I ap- 


prehend you rightly) the Orifice of. the upper 


Wound was not near ſo wide as that of the lower; 
but it ſeems to be much in one of your Profeſſion 


not to be able to judge whether the Wounds were 


given with the ſame ſort of Sword, when there 
was ſuch a difference in the Orifice. 

Salm. That below was a deeper Wound; and 
there was a conſiderable difference between the 
Largeneſs of one and the other. | 

Lord Audley. My Lords, I deſire he may tell 
your Lordſhips how far backward the Wound in 
the Side lay. | 

Salm. It was directly on the left Side, immedi- 


ately*bgder the two laſt Ribs, and paſt through 


the Diaphragma. 


AM. of Nor manby. Pray, my Lords, let him point 


| with his Finger whereabouts it was. 


L. H. &. My Lords would have you ſhow them 
with your Finger whereabouts it was. (which he 


E. of Warw. It is a very material Queſtion for 
me that he ſhould anſwer, whether he did believe 
that one and the ſame Sword might not give both 
Wounds ? 

Salm. I cannot ſay any Thing of it one Way 
or other ; but one Wound went much further 
than the other, becaufe it was in a fleſhy Part; 
and in ſuch a Caſe, the further the Sword goes in, 
it makes the Wound larger. 

Mr Att. Gen. Then our next Witneſs is Stephen 
Turner, who was Mr Coote's Man, and he will give 
you an Account what- Sword his Maſter had, and 
where he found it. 


LHe was Sworn, a Sword was ſbemn him. J 


Turner. This was my Maſter's Sword, Mr Coote's, 
and I never ſaw it after he went out in the Morn- 
ing, till I ſaw it in the Hands of the Conſtable, 
and afterwards before the Coroner. 

Mr Art. Gen. What Time did you hear of your 
Maſter's Death ? 

Turner, It was about Nine a Clock next Morning 


that I heard he was dead. 


Mr Arr. Gen. Where was your Maſter's Body ? 

Turner. It was in St. Martin's Lane. 

Earl of Tanc lerville. I would deſire he might be 
asked one Queſtion, Whether his Maſter uſed his 
Left-hand or his Right? 

Turner.] do believe he was a right-handed Man. 


I did neyer fee him Fence. It was on the Sunday 


Morning that I went to the Round-houſe, where 1 
found my Maſter dead, : 


Earl of Warwick. I deſire he may be asked, Whe. 
ther he has not obſeryed a particular Kindneſs and 
Friendſhip between his Maſter and me ? 

Turner, Yes, my Lord: I have ſeveral Times 
waited upon my Maſter, when my Lord ang he 
was together, and they were always very civil 
and kind one to another; and I never heard one 
Word of any Unkindneſs between them. 

Earl of Warwick. Whether he knows of an 
Quarrel that was between us? 

Turner. No, I never did. 

Earl of Warwick. I deſire he may be asked, Whe. 
ther he did not uſe to lie at my Lodgings ſome. 
times ? 

L. H. St. You hear my Lord's Queſtion; What 
ſay you, Did your Maſter uſe to lie at my Lord of 
Warmick's Lodgings at any Time? 

Turner. Yes; very often. 

Mr Att. Gen. Pray call Pomfret again, and let 
him ſee the Sword. 


[Then he came in, and two Swords were ſhewn 
him. J | 


Mr Att. Gen. I deſire he may acquaint your 
Lordſhips what he knows of thoſe two Swords, 

Pomfret. Theſe two Swords were brought in 
by ſome of the Company that came to my Ma. 
ſter's Houſe, and when they were ſhewn to Cap. 
tain French in the Morning, he owned this to he 
his, and the other to be Mr Coore's ; and he deſired 
that Notice might be taken that his Sword was 
Dirty, but not Bloody, and there was ſome Blood 
upon the other. 

Mr Att. Gen. Who brought in Mr Co's 
Sword? 

Pomfret. Indeed I cannot tell. 

Mr Att. Gen. Then our laſt Piece of Evidence, 
my Lord, will be that of Mr White the Coroner, 


(Who was Sworn.) 


2 H. St. What do you ask him, Mr Attor- 
ney ? | 
Mr Art. Gen. From whom had he theſe Swords? 


(The Swords were ſhewn him.) 


White. May it pleaſe your Grace, theſe Swords 
were delivered to me by the Conſtable. 

Mr Att. Gen. My Lord, I deſire he may be ask- 
ed, Whether, upon his View of the Body, he 
looked upon the Wounds ? and, Whether he did 
apprehend they were given by one and the fame 
Sword. 

White. May it pleaſe your Grace, when I had 
ſworn my Inqueſt, I ſent for the Chirurgeon that 
was here before, and gave him order to probe the 
Wounds, that the Jury might know the Nature of 
them, in order to the Drawing up the Inquiſition, 
and I did expreſsly ask him, Whether he found any 
ſuch DiſtinQion between them, that they were gt- 
ven by one and the fame Weapon, or different 
Weapons? He ſaid, as he ſays now, That he could 
not tell, Whether the Wounds were given by 
two Swords, or by one; but he did apprehend 
there was a great Difference between them, an 
ſo did I; but generally the Orifice of a Wound 
does cloſe up when the Body is cold : One of the 
Wounds were nearer the Left-ſide than the Other 3 
to the beſt of my remembrance, it was almoſt be- 
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+. Cen. We have done with our Evidence, 
3 hear what my Lord of Warwick, ſays 
rH, St. My Lord Warnich, will you ask this 
irneſs any Queſtions ! | 
* of War wick. No, my Lord. ; | 
J VH. Sr. Make Proclamation for Silence. 

Cl. of the Crown. Serjeant at Arms, make Pro- 
clamation. f 

Serj at Arms. O yes, O yes, O yes, His Grace, 
my Lord High Steward of ng land, docs ſtrictly 
charge and command all Manaer of Perſons here 
preſeut, to keep Silence, upon Pain ot Impriton- 
W S My Lord of Warwick, the King's 
Council have made an End of giving Evidence. for 
the King; now is the proper Time for you to 
enter upon your Lefence. ; , 

E. of Warwick. May it pleaſe your Grace, and 
you my noble Lords, my Peers. 

1 ftand here before your Lordſhips accuſed of 
the Murther of Mr Cote, of which 1 am fo inno- 
cent, that | came and voluntarily ſurrendred my 
ſelf ſo ſoon as | heard your Lord ſnips might be at 
Jeiſure to try me; and had ſ2oner done it, bur 
that the King was not then here nor your Lordſhips 
Sitting, and had no mind to undergo a long Con- 
figement ; and now l think I might well ſubmit it to 
your Lordſhips Judgment, even on the Evidence 
has been offered agaiuſt me, whether there hath beea 
any Thing proved of Malice propeaſe, or my be- 
ing any Actor therein, ſo as to adjudge me guilty. 
And I think 1 may with humble Submiſſion to 
your Lordſhips ſay, that my Innocence appeareth 
even from ſeveral of the Witneſſes who have 
been examined agaiaſt me, which 1 will not trou- 
ble your Lordſhips to repeat, but ſubmit to your 
Memory and Obſervation. © | 

But my Lords, the Safety of my Life does not 
ſo much concern me in this Caſe, as the Viadica- 
tion of my Honour and Reputation, from the 
falſe Reflectious to which the Proſecutor has en- 
deavoured to expoſe me, and 1 ſhall therefore beg 
your Lordſhips Patience to give a fair and full ac- 
count of this Matter; In which the Duty I owe 
to your Lordſhips, and to Juſtice in geueral, and 
the richt | owe to my own Caule in particular, do 
ſo oblize me, that 1 will not in the leaſt preva- 
ricate, neicher will 1 conceal or deny any Thing 
that is true. 

My Lords, I muſt confeſs I was there when this 
unfortunate Accident happened, which muſt be a 
great Misfortune in any Caſe, but was more fo 
to me in this, becauſe Mr Cyote was my particu- 
lar Friend, and I did all 1 could to binder it, as 
your Lordſhips may obſerve by the whole Proceed- 
ings. 

i was on the Saturday Night when my Lord 
Mohun and l, and ſeveral other Gentlemen met 
at Locker's where the ſame Company uſed often to 
meet, and in ſome time after ſeveral of us had 
been there, Mr Cote came unexpectedly, and for 
ſome Time he and we were very friendly, and in 
good Humour, as we uſed to be with each other : 
But then there happened ſome reflecting Ex- 
preſſions from Mr Cozte to Mr French, who there- 
upon called tor the Reckoning; and it being paid, 
we leit the upper Room, and I propoſed to ſend 
three Bottles of Wine to my own Lodging, and 


to carry him thither to prevent the Quarrel. But 


while the Company ſtop'd to call for a Glaſs of 
Ale at the Bir below, Mr Coote (whoſe unfortu- 
nate Humour was ſometime to be quarrelſome) 


did again provoke Mr French to ſuch degree that 
they. there drew their Swords, but we then pre- 
vented them of doing any Miſchief ; then Mr Chote 


ſtill inſiſting to quarrel further with Mr French, my 


Lord Mobun and I propoſed to ſend for the Guatds 
to prevent them : But they had got Chairs to go 
towards Leiceſter-fields, and my. Lord Mobhun and 
I, as Friends to Mr Cote, and intending to prevent 
any hurt to him, did follow him in two other 
Chairs, and as he was going up St Martins laue 
ſtop'd him, and I extreamly there preſſed him to 
return and be Friends with Mr French, or at leaſt 
defer ir, for that the Night was very dark and 
wet; and while we were ſo perſwading of him, 
Mr Hench in one Chair, and Mr James and Mr Dock- 
wra in two other Chairs paſt by us, (which we 
gueſs'd to be them) on which Mr Coote made His 
Chairmen take him up again, and becauſe the 
Chairmen would not follow Mr French faſter, 
threatened to prick him behind, and when we 
were got to Green ſtreet, and got out of our Chairs, 
Mr Coote offered half a Guinea to be changed to 
pay for all our three Chairs, but they not having 
Change, he deſired Lord Mohun to pay the three 
Shillings, which he did. And in à few Minutes 
after, Mr Coote and Mr French engaged in the 
Fields, whither I went for the Aſſiſtance and in 
Defence of Mr Coete, and received a very ill Wound 
in my right Hand; and there this fatal Accident: 
befel Mr Coote from Mr French, whom Mr Coote had 
dangerouſly wounded, and ] muſt account it a 
great unhappineſs to us all who were there: But 
ſo far was | from encouraging of it, that | will 
prove to your Lordſhips that I did my utmpt en- 
deavours to prevent it; ſo far from an Heſign 
upon him, that 1 expoſed my own Life'to ſave 
his; © far from prope.'ſe Malice, that I will by 
many Witneſſes of good Quality and Credit prove 
to your Lordſhips a conſtant good and uninterrupt- 
ed Friendſhip, from the firſt of our Acquaiatance 
to the Time of his Death; which will appear by 
many Inſtances of my frequent Company and Cor- 
reſpondence with him, often leading him Money, 
an] paying his Reckonings, and about two Months 
before his Death leat him an hundred Guineas to- 
wards buying him an Enſigu's Place in the Guards, 
and often and eyen two Nights hefore this, he 
lodged with me, and that very Night 1 paid his 
Reckoning. | 

And when J have proved theſe Things, and an- 
ſwered what has been ſaid about the Sword, and 
what other Objections they have made, I doubt not 
but that I ſhall be acquirted to the entire Satis- 
faction of your Lordſhips, and all the World that 
hear it. | | 

Before I go upon my Evidence, I will crave 
leave further to obſerve to your Lordſhips that 
at the Old Bailey when was abſent, Mr F ench, 
Fames and Deckwra, have been all tried on the ſame 
Indictment now before your Lordſhips, and it was 


then opened and attempted as now it is, to prove 


it upon me alſo; and by moſt of them the ſame 
Witneſles who have now appeared; and they were 
thereupon Convicted only of Manſlavghter, which 
could not have been, if I had been guilty of Mur- 
ther. And on that Trial it plaialy appeared that 
Mr French was the Perſon with whom he quarrel- 
led, and who killed him. And now Iwill call my 
Witneſles. | 

L. H. St. Will your Lordſhip pleaſe to go on to 
call your Witneſſes, for the Proof of what you 
have ſaid ; that is the Method, and then you ate 
to make ſuch Obſervations as you pleaſe, 


E. of 
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E. of War. My firſt Witneſs is Captain Edmund 
Keeting, who was with me at Locker's, but went 
away before Captain Cote or any of them came, 
and he will tell you 1 was with him a while. 


Then Captain Keeting ftood up. 


Z. H. S. Captain Keeting, you are not _ your 
Oath becauſe the Law will not allow it. In Caſes 
of this Nature the Witneſſes for the Priſoner are 
Not to be upon Oath, but you are to conſider that 
you ſpeak in God's preſence, who does require 
the Truth ſhould be teſtified ia all Cauſes before 
Courts of Judicature, and their Lordſhips do ex- 
& that in what Evidence you give here, you 
ſhould ſpeak with the ſame regard to Truth as if 
ou were upon Oath; you hear to what it is my 
rd Warwick deſires to have you examined, what 


Ky you to it? | 
Captain Kecting. My Lord, I will tell your 


Lordſhip all the Matter 1 know of it. I met with 
my Lord of Warwick that Evening at Tom's Cof- 
fee-Houſe, and we continued there till about 
Eight at Night, I went away to ſee for a Gentle- 
man that owed me Money, and afterwards I went 
to Locker's, and while I was there, the Drawer 


came up and told me my Lord of Warwick deſi- 


red to ſpeak with me, and when he came up into 
the Room, he faid he was to meet with my Lord 


Aobun there and Captain Coote, and he asked me 
if I knew where Captain French and Capt. James 


were; I told him I dined with Capt. Coote at Shue- 


_ vleworth's; and in a while after Capt. Coote came 


in, and about an Hour and an half I think, 1 
continued there, and Capt. French came in; Cap- 
tain Doctmra and we drank together for an Hour 
and an half, and they admired about 10 a Clock 
that my Lord Mohun was not come, and I payed 
my Reckoning not being very well, and away I 


went home, Mr James came in juſt before I went 
away, but there was no quarrelling, nor any 


Thing like before I went away. 

E. of Warw. My Lord, I deſire he may be asked, 
Whether we did not uſually meet there as Friends, 
eſpecially Capt. Coote and I? | 

Capt. Keeting. Captain Cote and my Lord of 
Warwick uſed. to be almoſt every Day together 
at that Place. 

E. of Warw. Pray did he ever know or obſerve 
any Difference or Quarrel between Captain Coore 
and me? | 

Capt. Keeting. No, my Lord, I never ſaw any 
Fhing but the greateſt Friendſhip between my 
Lord of Warwick and Captain Coote that could be, [ 
was with them and ſaw them together almoſt every 
Day. 

L. H. St. Have you any Thing further to ex- 
amine this Wirneſs to? 


E. of War. No, my Eord, h have no other Que- 


ſtion to ask him. 
I. H. S. Who is your next Witneſs, my 


Lord? 


E. of Var. My Lord, I ſuppoſe I ſhall not need 
to trouble you to examine the Chairmen over 
again; Your Lordſhips have heard what they 
= ſay, I deſire Colonel Stanbope may be cal- 


Who it ſeems flood by the Chair of State, and it 
was ſome while before he could get round to 
come ta the Place where the Witneſſes were to ſtand. 
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L. H. &. While this Witneſs gets round, jt 


your Lordſhip has any other Witneſs ready tg 
ſtand up, pray let him be called. 

E. of Warwick. To prove the Kindnefs between 
Captain Cvore and me, I deſire Colonel Blige may 
be called. | 


Who ſtood up. 


L. H. K. What is it your Lordfhip asks this 
Witneſs, or calls him to ? ; 

E. of Warw. To teſtifie what he knows of an 
Kindnefs or Unkindneſs between Captain Coote and 
me; whether he has not been often in our Com. 
pany ? 

L. H. &. Have you been often in Com ny 
with my Lord Warwick and Captain Coote? 

Col. Bliſſet. Yes, my Lord, I was very well ac 
quainted with both of them for a twelve Month 

ſt before this Accident, and I have often been 
in their Company, and I. always obſerved that 
there was a great deal of Friendſhip and Kindneſs 
between them. 

E. of Warwick. My Lord, I deſire he may tell 
any 1 Inſtance that he knows or can re. 
member. 

Coll. Bliſſet. I remember when Captain Come had 
his Commiſſion in the Regiment of Guards, he 
was complaining of the Streightnefs of his Cir. 
cumſtances; he was to pay for his Commiſſion 
400 Guineas, aud ſaid he had but 300 for to pay 
for it, and my Lord of Warwick did then fay to 
htm, do not trouble your ſelf about that ; or let 
not that diſturb you, for I'll take care you fhall 
have roo Guineas, and he ſaid he would give 
Order to his Steward to pay him fo much, and 
I was told afterwards that he did fo. 

E. of War. I deſire he may tell if he knows of 
any other particular Inſtances of my Friendſhip 
to Mr Core. 

Coll. Bliſſet. Once when he was arreſted by his 
Taylor for 13 J. my Lord lent him five Gui- 
neas, and ufed very frequently to pay his Reckon- 
ing for him. 

E. of Warw. I deſire he may tell if he knows 
any Thing elſe; and whether he has not lain at 
my Lodgings, and particularly but ſome ſmall 
time before this Accident happened. 

Colt. Bliſſet. About ten Days before this unhap- 
py Accident happened, I was at my Lord of War- 
wick's Lodgings, and when I came there J found 
Captain Cote there a dreſſing himſelf; and Iask- 
ed him how that came to paſs, and he told me 
they had been up late together, and that he had 
ſent home for his Men to dreſs himſelf there; 
upon which I did obſerve that they had been a 
rambling together over Night, and there was 2 
very great familiarity between them. 

E. of Warw. Did you obſerve any Quarrel be- 
tween us ? 

Coll. Blifſet. No; None at all; I never knew of 
any Quarrel between my Lord of Warwick and 
Captain Coote, but I obſeryed there was a particu. 
lar Kindneſs between them, and a great deal of 


Friendſhip I know my Lord of Warwick ſhewed 


to him, in paying of Reckonings for him, 
lending him Money when he wanted. . 
E. of War. My Lord, I deſire he may be asked, 
whether he does not know that Captain Coote Was 
ſtraitned for Money. | 
Col. Blifer. 1 did hear Captain chte ſay, That 
he had not received any Thing from his Father 
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for thirteen Months, and his Father was angry 
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by him, and he ſaid his Father was unkind to him, 


” 4 would not ſend him any Supply, and he conld haye no Money from him, and he 
way 2 rye J not conſent to cut off the En. would be honeſt to him and pay it again as ſoon 


tail, and ſettle two or three hundred Pounds upon 
hore he had. 

l = 2 Gen. Pray, Sir, will you conſider with 

your ſelf, and though you are not upon your 

Oath, aaſwer the Queſtions truly, for you are 

obliged to ſpeak the Truth, though you are not 


Sworn, whenever you come to give your Teſti- 


in a Court of Judicature: Pray. acquaint 
— 18585 here, Whether you did never hear 
my Lord Warwick complain of Capt, Cote? 
Col. Bliſſet. No, I never did hear him complain 
im, 
72 r Att. Gen. Did you never hear the leaſt Word 
of any Quarrel between them ? | 
Col. Blifſer. No, indeed, I did never hear of any 
Quarrel between them. | 
Mr Att. Gen. Did you never hear of any Un- 
kindneſs at all ? 
Col. Bliſſet. No, indeed, my Lord, not I: I ne- 


ver ſo much as heard of the leaſt Unkindeſs what- 


ſoever. | 
I. H. &. Well then, my Lord, who do you call 


next ? 

Earl of Warwick. Now Colonel Stanhope is here, 
1 deſire he may be asked the ſame Queſtion, Whe- 
ther he does not know the particular Friendſhip 
that was between Captain Coore and me, and what 
Inſtances he can give of it? 9 - 

L. H. St. You are to conſider, Sir, though you 
are not upon your Oath, you are in a great Court, 
and under no leſs ſtrict Obligation to teſtify the 
Truth and nothing but the Truth : You hear what 
my noble Lord asks you ? | 

Col. Stanhope. My Lord, I have known my Lord 
Warwick and Captain Coote for about a Twelye- 
month, and I did perceive that they did always 
profeſs a great Kindneſs for one another. 

Earl of Warwick, I deſire to know of him, 
Whether he obſerved any particular Friendſhip 
between Capt. Coote and me, much about the Time 
of this Buſineſs. 

Col. Stanhope. About eight or ten Days before 
this unhappy Accident, I went to wait upon my 
Lord of Warwick twice at his Lodgings : Once I 
found Captain Coore there, one of them was in Bed, 
and the other was dreſſing of himſelf; I thought 
they were yery good Friends that were ſo fami- 


as he could; my Lord ſent for his Steward, and 
ordered him to provide 100 Guineas for Captain 
Coote while I was there; and all the Times that 
ever I ſaw them together, which was very fre- 
uently, there was the greateſt Kindneſs between 
them that could be; and ſeveral Times I have ſeen 
my Lord of Warwick pay Capt. Cvote's Reckoning 
for him, and lent him Money when he wanted 
Money. | | | | 
Mr Att. Gen. I deſire to ask you, Sir, this Que- 
ſtion, though you are not upon Oath, yet you are 
obliged to ſpeak the Truth in a Court of Juſtice 
as much as if you were upon Oath : Did you not 
know or hear any Thing of a Miſunderſtandin 
or 4 2 about the Time that this Buſineſs hap- 
pened : x 
Mr Diſney. No, indeed: 1 was with them toge- 
ther but the Day before, and frequently, and 1 
heard nothing of any Unkindneſs between them 
in my Life, nor never knew of any Quarrel be- 
tween them, or any Reaſon for it. 
L. H. St. My Lord, Whois it you call next? 
Earl of Warwick. Colonel Whiteman. (Who ſtood 
up.) | 
I. H. &. What do you call this Gentleman for? 
Earl of Warwick, It is to the ſame Effect, to 
acquaint your Lordſhips with what he knows of 
the Converſation between Captain Coore and me. 
Col. Whiteman. My Lord, I know my Lord of 
Warwick and Captain Core were conſtant Compa- 
nions together ; they dined together almoſt ey 
Day for half a Year's Time almoſt ; and as to this 
Time, when this Buſineſs had happened, I went 
to my Lord of Warwick, being ſent for by him, 
and found him at a private Lodging, where he ex- 
reſſed a great deal of Concern for the Death of 
is dear Friend Mr Coore, and he ſhewed me the 
Wound he had received in his Hand, and he deſired 
he might be private, and he told me he believed 
People would make worſe of it than it was, be- 
cauſe he did not appear ; but he did but intend to 
keep himſelf out of the Way till he could be Tryed, 
and I took what Care I could to get him a Conve- 
nience to go to France, | 
Mr Art. Gen. Pray, What Reaſon did he give 
for his going away ? 
Col. Whiteman. The King being at that Time 


liar, and I had good Reaſon to think ſo, becauſe out of England, and ſo the Parliament not Sitting, 
of that Familiarity : Both the Times that I was he aid he did not love Confinement, and had ra 
there, when I found them together, was within ther be in France till the Parliament ſhould meet 


eight Days before the Accident happened. 

Earl of Warwick, The next Witneſs I ſhall call 
will be Mr Diſney. | 

Mr Att. Gen. But before Colonel Stanhope goes, 
| deſire to ask him this Queſtion, Whether he did 
never hear or know of any Unkiadneſs between 
my Lord of Warwick and Capt. Coote ? 

Col. Stanhope, No, indeed I did not, I always 
thought them to be very good Friends. 

L. H. &. Will your Lordſhip go on to your next 
Witneſs ? | | 

Earl of Warwick, Yes, my Lord, there he is, 
Mr Diſney ; I deſire he may be asked what he knows 
of any Expreſſions of Kindneſs and Friendſhip be- 
tween me and Capt. Cote. ; | 

Mr Diſney. About the Time that Captain Coote 
was to have his Commiſſion in the Guards, my 
Lord of Warwick received a Letter from him, 
wherein he deſired him to lend him the 100 Gui- 
OI to his Offer, for he had but 300 
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and he might have a fair Tryal, which he thought 
he ſnould beſt have in this Houſe. = 
Mr Att. Gen. But pray, Sir, conſider, You are 
bound to tell Truth, and the whole Truth, in ſuch 
a Caſe as this: Are you ſure there was no Un- 
kindneſs or Quarrel, between my Lord Warwick 
and Captain Coote about this Time ? 
Col. Whiteman. No, I never knew of any Quar- 
rel or Unkindneſs between them in all my Life. 
L. H. St. My Lord, Have you any more Wit- 
neſſes ? Le ; 
Earl of Warwick. IT have a great many Witneſ⸗ 
ſes more to the ſame Purpoſe, but I think I need 
not trouble your Lordſhip with them; only x 
would call a Perſon that has been mentioned, that 
is my Steward. 
L. H. &. What is his Name? | 
Earl of Warwick. Edmund Raymund. (Who ftaod 
ap.) 1 | 
I. H. S. What Queſtions do you ask him? 
— Earl 
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Earl of Warwick. I deſire he may tell what he I. H. St. Has your Lordſhip done? 
knows of any Friendſhip between Captain Cote Eeof Warw. My Lord, 1 would only take notice 
and me, and what particular Inſtances he can give that the three Gentlemen that were on the other 
of it Side, were tried at the Old- Bailey, and found guilty 
Fay mond. My Lord, I know that my Lord ſent only of Man- laughter; but now being on bis 
for we, and ſaid Captain Cote had occaſion for Side, and not having any Malice to him, but always 
100 Guineas to pay for a Commiſſion in the Guards, a great deal of Friendſhip, I ſubmit it to vour 
which he had not Money to make up, and I know Lordſhips, whether I can be thought any wars 
that they were conſtant Companions every Day, ullty of his Death; and I humbly hope your 
did cat together, and often did lie together, and Lordſhips will hear my Council, if you make auy 
1 did provide the 100 Guineas for him; and J al- doubt of that. 
ways did obſerve that there was a very great I. H. S. What is it your Lordſhip would hare 
Friendſhip between them. : Council heard to ? | h 
© Earlof Warwick. My Lord, the next Witneſs I E. of War. To this Caſe, my Lord, Whether 
ſhall call will be Mr French, who, I hope, having there being Six Perſons, Three of a Side, one js 
been Tried and had his Clergy allowed him, will killed, and I being engaged on the Side of him that 
be a good Witaeſs; I ſhould be ſorry to interpoſe was killed, the Three of the other Side have been 
any Thing that would be a Hindrance to your Tryed for the Death of that Man ; whether I, who 
Lordſhips giving Judgment in this Cauſe preſent- was of his Side be equally guilty with them, who 
ly; he is able to give your Lordſhips an Account. were on the other Side, eſpecially, 1 engaging 
of the whole Matter; and though, I hope, I have particularly with another of the Three, that were 
no need of calling him as a Witneſs, yet | humbly of the other Side: That Queſtioa I deſire my 
offer it to your Lordſhips. | Council may argue, whether 1 be equally guilty 
L. H. St. What ſay the Council on the other with them that were on the other Side, and who, 
Side ? notwithſtanding: Death happened in the Caſe, 
Earl of Warwick. My Lord, I do not inſiſt upon yet were found guilty only of Man-ſlaughter. 
it; I think I have no need of it? L. Godolphin. My Lords, it has been moved by 
| J. H. S. Your Lordſhip muſt judge for your my noble Lord at the Bar, that his Council ſhould 
=_ ſelf how far it is for your Advantage, to deſire be heard about Mr Fench's being Witneſs, whether 
that this Matter ſhould be debated. he ſhould be a Witneſs or no; I think it would 
E. of Warwick. I do not deſire to take up your be much for the clearing of the Fact one Way or 
Lordſhip's Time, though I am very well adviſed, other, if the Evidence of that Witneſs could be 
that he is a good Witneſs in Law. heard ; but whether he can be heard, or nor, 
E. of Roch. 1 apprehended it the Duty of the according to Law, is a Queſtion that muſt be de- 
King's Council to make Object ion againſt any bated amongſt your Lordſhips, after your Lord- 
Witneſs that ſhould be produced by the Priſoner ; ſhips have heard the Council on both Sides, and 
Jam loth to give your Lordſhips any unneceſſary perhaps, the Opinion of the Judges upon their 
Trouble, yet 1 own, that I am not ſatisfied that a Arguments; and therefore I think we muſt ad- 
Witneſs ſhould be offered and rejected, though the journ, to conſider whether this Matter ſhall be 
Objection be not made and argued, by my Lord, argued or no? | 3 
the Priſoner at the Bar: If a Witneſs be offered, I. H. &. What ſay you to this Matter, Mr At- 
and they think they have an Objection againſt torney? | | 
Mr Att. Gen. My Lords, 1 ſhould agree with the 
Debate, and then we muſt adjourn into the Houſe Motion that is made, if there were any Thing in- 
of Lords. | | ſiſted upon by the Priſoner at the Bar, that would 
L. H. St. It is not inſiſted upon by my Lord, as bear a Queſtion. or Argument; but my Lord of 
I apprehend. My Lord of Warwick, Have you IWarwick himſelf has wayed the Objection, and 
any other Witneſs you would have called ?  folthink there is no need for any Argument on our 
E. ef Warm. I deſire to ask Mrs. Amy a Queſtion Side. 
| or two. L. Godol. I would agree with the Motion that 
= | IT ben ſhe ſtood up. | was made for adjourning, in order to debate, but I 
| : ee ate £19. | deſire to be thus underſtood, if he thinks it for 
L. H. St. What does your Lordſhip ask her? his Advantage, that this Witneſs ſhould be heard 
E. of Warw. What ſhe remembers paſſed at her for him, which he knows beſt, whether it be or 
Houſe about my Sword, or any Thing. be not; then I do ſuppoſe your Lordſhips will 
Mrs Amy. My Lord, when I came into the adjourn, to conſider of it in your own Houſe 
Room where my Lord of Warwick and Captain amongſt your ſelves; it will not be proper to en- 
French were, in our Houſe, I ſtood by Capt. French ter into the Debate here, nor there neither, till 
while his Wounds was dreſſing, and I ſaw my you know what Objection the Council for the King 
* Lord of Warwick's Sword, and looked upon ir, make againſt this Man's being an Evidence, and 
and the Hilt and all the Shell was full of Blood, therefore we would know, it is fit to be kaown, 
and it ran down to the Bottom of the Sword whether my Lord's waving, or not inſiſting upon 
Blade. ; | this Man's Teſtimony, be free and voluntary, and 
E, of Warw. I deſire ſhe may be asked, how ſoon abſolute, or whether it be only in reſpect to the 
that was after my coming in? trouble it may put the Houſe to for the De- 
Mrs, Amy. It was a quarter of an Hour after bate. | 
my Lord came in. Es tans L. H. St. My Lord Warwick, ſome of my noble 
E. of Warw. l deſire ſhe may ſpeak what ſort of Lords obſerye you have deſired Mr French ſhould 
Sword it was at the Hilt, whether it were open be examined, and that your Council may be heat 
or cloſe? _ Ll 1 to that point, whether he be by Law a Witneſs, or 
Mrs Amy. Indeed, 1 cannot ſay; but the Hilt not; ſeveral of my Lords think it reaſonable, 
was full of Blood, the Shell of it, and it ran down Council ſhould be heard, Whether he be a Wit 
to the Bottom of the Blade. neſs or not; or at leaſt, that that Queſtion bone 
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onſidered amongſt themſelves, if infiſted up- 
” — your Lordſhip is to declare, whe- 
| ther yon do inſiſt upon It, or deſire to wave it. 
E. of War. 1 wholly ſubmit my ſelf to your Lord- 
ſhips, but as I am adviſed by my Council, hope 
he is 2 good Witneſs, and 1 deſire my Council may 
be heard to that Polut, 

Mr Art. Gen. My Lords, in truth I acknowledge, 
accordiag to the Method of Law, the Objection 
ouaht to come of our Side, for I think we have 
very good reaſin to oppoſe that Gentleman's being 
a Wiraeſs in this Caſe, even upon that Object ion 
which my Lord has made himſelf upon the Con- 
ſideratioa, that he has been found guilty of Man- 
ſlaughter, for the Death of this very Perſon. It is 
true, upon his Prayer, Clergy was allowed him, 
but the Burning of the Hand was reſpited, and 

he was not burnt in the Hand, and he is not par- 
doned; and how far he can be a Witneſs in this 
Caſe, is the Objection; If a Man Convicted of 
Felony, that is within Clergy, Prays his Clergy, 


_ and it is allowed him, but he is not burat in the 


Hand, nor Pardoned, we apprehend he is no Wit- 
neſs; and that is the Objection we make againſt 
his Teſtimony to your Lordſhips. a 

L. H. St. My Lord Warwick, you hear what is 
ſaid by way of Objection againſt this Man's being 
a Witneſs. What ſay you to it? 

E. of Warw. For Matter of Law, my Lords, I 
am not capable of ſpeaking to it, but 1 deſire my 
Council may. 

L. H. St. That which Mr Attorney propoſes 
by way of Objection is Matter of Fact, and the 
Matter of Law does not ariſe till the Fact be ſet- 
led, which muſt fall within your Lordſhip's own 
Kaowledge, who produce him as a Witneſs, and 
therefore you mult Anſwer to that Fact your 


= Wt 


E. of Mar. I deſire to know of your Lordſhips 
if a Man be convicted of Felony, that is within 
Clergy, and prays his Clergy, and it is allowed 
him, but the Burniag of the Hand is reſpited, and 
there is a Warrant for his Pardon; whether he 
cannot be a good Witneſs : That his Clergy was 
allowed, and the burning of the Hand reſpited 
I have the Record here to ſhew. 

L. H. St. My Lords, my noble Lord at the Bar, 
inſiſting upon a Warrant for a Pardon, I mult ac- 
quaiat you with ſomething that has happened du- 
ring your Lordſhips ſitting here this Day; ſince 
I came hither a Privy Seal was delivered to me, 
in order to paſs a Pardon for the Burning in the 
Hand of Mr French for the Man-ſlaughter, for 
which he was convicted at the Old Paily; ſo far I 
1 your Lordſhips as to Matter of 
Fact. | 
Earl of Warwick. My Lord, Iam adviſed by my 
Council, that he is a good Witneſs without a Par- 
don, or without burning in the Hand. 

L. H. St. What ſay you, Mr Attorney, to the 
3 Now you underſtand what the Fact tru- 

y is. | 

Mr Att. Gen. Yes, my Lord; and I do appre- 
hend, with Submiſſion to your Lordſhips Judg- 
ment, That a Man convicted of Felony, tho? he 
prays his Clergy, and has it allow'd him, but is 
not burat in the Hand, nor has, any Pardon, can 


beno Witneſs, 


L. H. St. That is the Caſe upon which you are 
to form your Objections: Here is a Man produced 
as 1 Witneſs, who has been convicted of Felony, 
Gr oy Benefit of Clergy, has craved his Cler- 
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gy, has had it allowed, but has not been burnt in 


the Hand, nor pardoned. 

Mr Att. Gen, Then my Lords, with humble 
Submiſſion, upon the Matter of Fatt ſo ſtated, I 
make this Objection, That he is no Witneſs in 
Point of Law: He has been Conviaed, in one re- 
ſpe&, for the very Offence for which the noble 
Lord, the Priſoner at the Bar, ſtands Indicted: 
Tho? not in the ſame Degree as the Indictment ſets 
it forth, yet it is for the ſame Fact. Upon this 
Inditment Mr French was indicted at the Seſſions 
at the Old Baily, and there he was found guilty of 
Man-ſlaughter, upon hich, he pray'd the Benefit 
of his Clergy, which Was allow'd him, but he was 
not burnt in the Hand : Thus ſtands the Caſe in 
Fat. Now, my Lords, the Allowance of Clergy 
of it ſelf, does not diſcharge the Party from the 
Offence, ſo far as to ſet him Rectus in Curia, and 
make him in all reſpects a Perſon fit to have the 
Benefit and Priviledges of a Probus & Legalis Homo, 
till he has paſs'd through thoſe Methods of ſet- 
ting himſelf right in the Eye of the Law, that the 
Law hath preſcribed; and in order to ſet this 
Matter ia its true Light before your Lordſhips, 
it will be neceſſary for me to open to your Lord- 
ſhips, as far as I can, the Nature of this Benefit 
of Clergy, and what Advantage did accrue to 
the Party, by having that Benefit allow'd him, 
and likewiſe what Benefit he had by the AR that 


Enacted the Burning in the Hand, which was the 


Statute of the 4th of Hen. 7. And by that Act the 
Burning in the Hand was to be of no more Effect, 
but only to ſhew that he had had his Clergy al- 
lowed him; that unleſs he were within Orders, 
he ſhould have it no more than once. Before 
that Act of Parliament, a Perſon might have had 
the Benefit of Clergy ſeveral Times, but that Act 
limits it as to Time, that it ſhall be but once: And 
therefore, in order to the having of it known, 
whether a Man once had his Clergy allowed him, 
that did not produce his Orders, that Act pro- 
vides there ſhall be a Mark ſet upon him at the 
Time of the Allowance of this Clergy, as a To- 


ken that it was allowed him, and he was never 


to have it allowed afterwards, but even at that 
Time he was to be delivered over to the Ordie 


nary to make his Purgation; but ſince that Act, 


ſeveral Statutes have been made about this Matter. 
I ſhall mention one that relates to your Lordſhips, 
and that is the Statute of Edward the 6th, which 
indeed does Enact, That in Caſe where a Peer is 
convicted of Felony within the Benefit of Clergy, 
he ſhall be diſcharged without being burnt in the 
Hand, but then, and thus the Law ſtood till the 
Statute of 18 Elix. cap. 7. by which *tis Enacted, 
That after the Burning in the Hand the Priſoner 
ſhall not be delivered to the Ordinary, but he ſhall 
be diſcharged ; by virtue of which At, after burn- 
ing in the Hand, the Priſoner hath made full Sa- 
tisfaction to the Law, without that Sort of Pur- 
gation which was before requiſite to be made, but 
till he be burnt in the Hand, or has his Pardon, 


he is not to be diſcharged; it may be he may be 


Bailed out by the Judge, in order to get a Pardon, 
but ſtill he remains in ſtatu quo, as to his being a 


Witneſs, or any Thing of that Nature; his Cre- 


dit is gone till it be reſtored by the King's Par- 
don, or his undergoing the Puniſhment that the 


Law requires; and no Man would fay, that where 


one lies under a Conviction of Felony undiſcharg- 
ed by buraing in the Hand, or Pardon, that he 
can be a Witneſs; he remains juſt as he was bes 
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fore, the Conviction remains upon him, which diſ- 
abled him to be a Witneſs ; and that we ſubmit to 
your Lordſhips as the Caſe of this Perſon, Cap- 
tain French. : 

Mr Sol. Gen. My Lords, if your Lordſhips pleaſe 
to ſpare me one Word of the ſame Side: Sure at 
common Law there would be no Difficulty at all, 
that a Perſon convicted of Felony within the Be- 
nefit of Clergy, unpardoned, and undiſcharged, 
could be no Witneſs; and ſince thoſe ſeveral 
Statutes that have been mentioned by Mr. Attor- 
ney, unleſs there be an actual burning in the Hand, 
or a Pardon for that bur ing in the Hand; ſure 
it cannot be pretended, that one convicted of Fe- 
lony can be admitted as a Witneſs. If my Lord 
of Warwick does inſiſt upon his Evidence as Matter 
of Right, we for the King do inſiſt upon it, that 
there is no Right at all in the Caſe; for French muſt 
be taken to be one convicted of Felony, and not 
diſcharged without either burning in the Hand, 
or Pardon, and then we are ſure it cannot be pre- 
tended in Law that he can be a Witneſs. 

L. H. K. My Lords, the King's Council have 
ſtated their Objection, what is your Pleaſure to 
have done in it? 


Earl of Rivers. I ſuppoſe, my Lords, that it will 


be neceſſary to hear what Anſwer my Lord of 
Warwick gives to this Objection, 

L. H. St. Is it your Lordſhips Pleaſure then, that 
the Council aſſigned for my Lord Warwick be heard 


; what they have to ſay to this Matter ? 


Lords. Ay, ay, ay. 


[Then Sir Thomas Powys came to the Bar, and 
ſtood by the Earl of Warwick, and ſpoke thus.] 


Sir T. Powis. May it pleaſe your Lodſhips, I am 


by the Order of this Honourable Houſe, aſſigned of 


Council for this noble Lord at the Bar, in Point 
of Law; and, my Lords, as to the preſent Que- 


ſtion that has been ſpoken to by the King's Coun- 


cil, | am a little ſurprized to hear it ſhould be 
wondered at, that my Lord of Warwick ſhould in- 
ſiſt upon it, that this Gentleman ſhould be examin- 
ed for him as a Witneſs, becauſe, with humble 
Submiſſion to your Lordſhips, I think the Autho- 
rities of Law will make for the Opinion on the 
other Side. Mr Attorney General ſays true, the 
firſt Statute that was made for Burning in the 
Hand, was that in 4 Hen. 7. before that Time the 
Benefit of Clergy, even for Murther, was uſed to 
be allowed upon the Prayer of the Party, and he 
was thereupon delivered over to the Ordinary to 
make his Purgation, and that not only once, but 
toties quoties, let him demand it as often as he 


would, and as often as he offended it was allow- 


ed: This was thought ſuch a Priviledge as ought 
to be reſtrained ; that Statute of the 4th of Hen. 7. 
takes notice that an ill Uſe was made of it, and 
therefore does Ordain, That it ſhould be allow'd 
no more than once, unleſs to Perſons within Or- 
ders: And as a Means to know, Whether it had 
been before allowed, or not, the Act does direct, 
That the Party convicted ſhall be Burnt in the 
Hand, that is all the Act does appoint, it does 
no otherwiſe alter the Caſe; it does not impoſe 
it upon the Party as a Puniſhment for the Offence, 
but only as a Mark of Diſtinction, that if ever 


he came again before the Court, and being Con- 


viaed of the like Offence, ſhould Pray the Benefit 
of Clergy, then upon Inſpection it might be 
known whether before he had been allowed his 
Clergy or not; and fo ſtood the Law without 


i Will. 3 
Alteration as to the Manner of Delivery of the 
Criminal over to the Ordinary to make his Purga. 
tion, with which the Temporal-Law, in the Man. 
ner of Doing thereof, did not intermeddle; and 
therein conſiſted, with reſpe& to this Matter, the 
Benefit of Clergy. Afterwards, by the Statute of 
Edward the 6th, the Peers were exempred from 
the Burning in the Hand; and then comes the A“ 
that we rely upon, which is, that of the 18th gf 
Flix. that takes notice of the former Act of the 
4th of Hen. 7. which only ordered the Burning gf 
the Hand for the Purpoſes atoreſaid, but left the 
Party to be delivered over to the Ordinary to make 
his Purgation ; which was found to be a Matter 
attended with many Abuſes, and upon the Refor- 
mation thought fit to be aboliſhed, and taken 
away, becauſe it was only an outward Appear. 
ance and Shew of Purgation, and was often the 
Occaſion of very great Perjuries, therefore it is 
taken totally away, and by this Act the Party 
ſhall have the Benefit of Clergy without making 
Purgation, as fully as if he had actually made it. 
But, ſay they, There is ſtill left ſomething that 
the Law requires, which is, That he ſhould be 
firſt Burnt in the Hand, and if he be not Burnt 
in the Hand, or at leaſt Pardoned, he is not in 
that Condition that the Law calls for in ſuch à 
Caſe, to ſet him Rectus in Curia If he be Burnt 
in the Hand, or Pardoned by the King, they 
agree on the other Side, that he may be a yery 
good Witneſs, My Lords, that Act of Parlia- 
ment of Queen El:z. does impower the Court that 


Tries the Criminal, and before whom he is Con-- 


victed, not only to burn him in the Hand, pur- 
ſuant to the Act of Henry 7. but alſo to detain 
him in Priſon for a Year after ; but yet I think 
that doth not ſignify any Thing one Way or other, 
to reſtore him, or not reſtore him to his Cre. 
dit; for I think the Burning in the Hand, which 
is a Mark of Infamy, was never intended as a 
Means, any more than Impriſonment for a Year 
of reſtoring a Man to his Credit; it was only to 
ſhew he had his Clergy once, and ſhould have 
it no more: The Allowance of Clergy by the 
Statute of Eliz. operates as a Pardon; only, ſaith 
the Statute, he ſhall not be delivered out of pri- 
ſon before he is burnt in the Hand, according to 
the Statute of Hen. 7. No Body can ſay, that 
the Continuing in Priſon for a Year, which the 
Court may order, though burnt in the Hand, 


would, as to reſtoring of Credit, have operated 


one Way or other: But that we inſiſt upon is, 
That the Allowance of Clergy ſets him right in 
Court, ſince Purgation is aboliſhed, and is the 
ſame Thing as if he had undergone the ceremo- 
nial Parts of a formal Purgation. It is the Al- 
lowance of Clergy that makes the Alteration or 
7 in this Caſe, by virtue of this laſt At 
of the 18th of Eliz. for we take it, that he is to 
have the ſame Benefit of his Clergy as if he had 
been delivered to the Ordinary, and Purgation 
had been made; and now the Allowance of Cler- 
gy by this AA, gives the ſame Benefit to the 
Party, as Purgation would have done before the 
AQ, and he is in the ſame State and Condition as 
he would have been in Caſe of a Purgation, or o 
a Pardon by the King. The Authorities are all 
with us. There is a Caſe that is very well knowl 
among the Men of the Law in the fourth Report 
of my Lord Coke, Holcroſt's Caſe, who was In- 
dicted and Convicted of Manſlaughter, and he 
prayed the Benefit of his Clergy ; the Judges 
thought fit to reſpite their judgment therein, - 
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1699. ; 
his Prayer was enter'd upon Record; and then 
an Appeal being brought againſt him, it came — 
be a Queſtion, How far he had had his Clergy ? 
for by the Statute of the Third of Hen. 7. an Ap- 
eal will lie notwithſtanding a Conviction, if the 
. have not had his Clergy; and in this Caſe 
ir was adjudged, That the Party having prayed 
his Clergy, he ſhould have the ſame Benefit as if 
the Court had ordered every Thing to be actually 
executed, which ought thereupon to be done : 
And ſurely then it can be no Queſtion, Whether 
a Man ſhall be a Witneſs or ao, who has had 


his Clergy allowed. It is ſo entred upon Record, 


That the Book was ad miniſtred to him, and that 
he read as a Clerk, for the Party has Gone as 
much as he can; prayed the Benefit of his Cler- 
ey, and had it allowed, and fo It is entred upon 
Record. The Reſpiting of the Burning of the 
Haad till the King's Pardon be obtained, ſhall 
not ſure put him in a worſe Condition than he 
would have been, if he had actually been burnt 
in the Hand. My Lords, I have in my Hand a 
Book which is of very great Eſteem, and that 1s, 
The Reports of my Lord Chief Juſtice Hobbart, 
wherein he declares his Opinion in this Point, 
and for whoſe Opinion every one of our Gown 
ever hath teſtified a very great Veneration and 
Reſpe4 ; The Caſe is that of Searle and Williams, 
wherein my Lord Hobbart has ſpoken ſo fully to 
this Matter, that I think it ought to put an End 
to the Queition : He ſays, the Statute of Eliz. ap- 
pointing the Burning in the Hand without Pur- 
gation, does operate as a Statute-Pardon to all 
Intents and Purpoſes, and the Party having now 
the Benefit of his Clergy allowed, is in all Re- 
ſpeas in the ſame Condition as if he had been ac- 
quitted: That is the Opinion that he holds 
throughout that Caſe: I need not trouble your 
Lordſhips with reading all the particular Words 
that he uſes, but only thoſe which relate to the 
Thing now in Queſtion. Immediately before your 
Lordſhips he delivers his Opinion, That whoſoever 
ſpeaks Words of Accuſation, reflecting upon a Man for 
any Offence for which he was Indicted and Convicted, 
and had had his Clergy allowed, an Action lies as if 
he had been totally acquitted from it; tis not the Burn- 
ing in the Hand, but the Allowance of Clergy, that 
ſets him right in his Credit in the Eye of the Law, and 
he :s thereby in the ſame Condition, in that Reſpect, 
that he would bave been, if he never had had any Con- 
viction upon him. Towards the End of the Caſe, 
his very Words are theſe, Though the Statute ſaith, 
aſter burning in the Hand, according to the Statute 
in that behalf made, he ſhall be diſcharged, and there 
is no burning in the Hand, that makes nothing; for 
though it be a Caſe where the Hand ought to be burnt, 
yet it is not ſo eſſential but a Man may have the Be- 
nefit of the Statute, though he be not burnt; the King 
may pardon the Burning, for the Burning, even in an 
Appeal, is no part of the Judgment, nor ſo much as in 
the Nature of Puniſhment, but rather a Mark to no- 
tify that he may have his Clergy but once; Theſe are 
his very Words in this Caſe ; ſo that the Statute 
of Queen Elizabeth doth aboliſh Purgation, but 
gives the Party all the Benefit thereof, as if he 
had gone through it, and inſtead of delivering 
the Party to the Ordinary to make his Purgation, 
it ſays, he ſhall be delivered out of Priſon ; but 
leſt it might ſeem to repeal the Statute of Hen. 7. 
as to burning in the Hand, it adds, being burnt in 
the Hand, according to the Statute in that behalf pro- 
vided e By the Statute of Hey. 7, he was firſt to 
be burnt in the Hand, and then delivered to the 
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Ordinary to make his Purgation; but by the Sta- 
tute of Elix. he is firſt Pardoned his Crime by 
being allowed the Benefit of his Clergy, without 
making his Purgation, and afterwards to be btirnt 
in the Hand before he be delivered out of Priſon ; 
ſo that the Burning in the Hand is only a Con- 
dition precedent to his getting out of Priſon, not 
to his being reſtored to his Credit : The King 
may pardoa the Burning in the Hand undoubt- 
edly, and he has gone a great Way in this Caſe, 
for he hath given a Pardon as far as the Privy 
Seal, and that is ſufficient to ſhew his gracious 
Intention of Pardoning it throughout; and if 
there be need, we hope it may paſs yet forward. 
What we inſiſt on, is not only the Opinion of 
my Lord Chief Juſtice Hobbart, but he is followed 
therein by the Opinion of a Man of very great 
Authority, one no leſs eminent than he in his 
Profeſſion, and that is my Lord Chief Juſtice Hale, 
in a Book of his that is intituled, His Pleas of the 
Crown, which is but an Abridgement of what he 
intended upon that Subject under the Title of 
Clergy ; when he comes to treat of the Conſe- 
quences of the Allowance of Clergy, and what 
the ſeveral Effects of Clergy allow'd, ſhall be, he 
ſays it gives him a Capacity to putchaſe Goods, 
and retain the Profits of his Lands, and reſtores 
him to his Credit, according to the Caſe I have 
mentioned before in Hobbart, of Searle and Mi. 
liams;, for that Caſe is particularly in that Book 
mentioned and referred to: Therefore I ho 
your Lordſhips will make no difficulty of hearing 
this Witneſs; for we think the Having his Clergy 
allow'd him, is that which reſtores him to his 
Credit. If they have any other Objections againſt 
him, I hope we ſhall hear it from the King's 
Council: But if this be ſtood upon in Point of 
Law as an Objection, That though Clergy was al- 
lowed, he was not burnt in the Hand, nor par- 
doned ; I would have obſeryed to your Lordſhips, 
That my Lord High Steward has told you it is ſo 
far gone towards the Pardon, that the King has 
ſhewn his Intention to pardon by the Privy-Seal ; 
and we hope your Lordſhips will not let this noble 
Lord at the Bar ſuffer any Prejudice, by the not 
Perfecting of the Pardon by actual Paſſing of the 
Great Seal. 

L. H. St. Mr Attorney General, what ſay you to 
the Matters which have heen urged? 

Mr Att. Gen. My Lord, we have ſtated our Ob- 
jection; we think there is nothing given as an An- 
ſwer to it, and we ſubmit it to your Lordſhip's 
Judgment. | 

Marg. of Hallifax. My Lords, I deſire that the 
Queſtion that 1s to be decided before your Lord- 
ſhips, may be ſettled truly what it is. 

L. H. St. If there be ſix in Company, and one 
of them is killed, the other five are afterwards in- 
dicted, and three are tried, and found guilty of 
Manſlaughter, and upon their Prayers have their 
Clergy allowed, and the Burning in the Hand is 
reſpited, but not pardoned ; Whether any of the 
three can be a Witneſs upon the Tryal of either 
the other Two. | 

Sir T. Pomis. My Lords, with ſubmiſſion, though 
he were convicted of the Felony, yet upon Prayer 
of his Clergy, that being allowed him, That re- 
ſtores him to all the Capacities, we ſay, that he 
had before the Conviction, and particularly to his 
Credit; and for that we ſubmit our ſelves to your 
Lord ſhips Judgment. 

Marg. of Halifax. I ſuppoſe your Lordſhips will 
have the Opinion of the Judges upoa this Point, 

and 
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Ordinary generally, thoſe might make their pys. - 


and that muſt be in the preſence of the Priſo- 
ner. | 

L. H. St. It muſt certainly be in the preſence of 
the Priſoner, if you ask the Judges Opinions. 

Marq. of Halifax. But in theſe Caſes, my Lords, 
it is uſual to hear the King's Council to make à 
Reply: 1 deſire to hear what they would ſay to 
what has been offered by the Council for the noble 
Lord the Priſoner at the Bar. 8 

Mr Serj. Wright. My Lords, I did apprehend 
that tlie very ſtating of the Objection would have 
ſet this Matter in its true Light: For the firſt 
Place, it is agreed on all Hands, That this Mr 
French, that is deſired to be a Witneſs, does ſtand 
convicted of Felony, and by the Law of England, 


while that Conviction remains upon him, till he be 


either purged or pardoned, he cannot be a Wit- 
neſs : By the Conviction his Credit is loſt ; and 
till he be reſtored to his firſt Condition, he ſtands 
not ſo clear in the Eye of the Law that he can be 
an Evidence. The Council for the Priſoner have 
objected, That if he either be pardoned, or Clergy 


allowed, he is put in the ſame Condition as if he 


had been acquitted. 

My Lords, I muſt admit a Pardon reſtores to 
Credit; and I muſt likewiſe admit, That allow- 
ance of the Benefit of Clergy, and Burning in the 
Hand upon it, amounts in Law to a Pardon, or is 
equivalent to a Pardon in this Matter: But the Fact 


here is not ſo; for here is neither actual Pardon, 


nor any burning in the Hand: The Benefit of 
Clergy was prayed, and allowed ; but that alone 
is not ſufficient ; there muſt be an aQual burning 
in the Hand, or a Pardon of that burning in the 
Hand, otherwiſe it cannot be a Satisfaction in Law, 
ſich as ſhould put him in the ſame Condition as if 
he were acquitted. Your Lordſhips have heard 
what was ſaid by his Grace my Lord High Steward, 
That as to the burning in the Hand, The King 
has been pleaſed to proceed ſo far as to grant a 
privy Seal for the Pardon of the burning of the 
Hand : But your Lordſhips very well know, and 
it cannot be iaſiſted on to the contrary, by the 
Council on the other Side, That it is no Pardon 
until it be paſt under the great Seal of England: 
So that here is no actual Pardon; nor is the bare 
Allowance of Clergy, without burning in the 
Hand, equivalent to a Pardon. My Lords, it 
muſt be agreed, That at the common Law, Per- 
ſons that were convicted of Felony, were not re- 
ſtored to their Credit meerly by allowing the Bene- 
fit of Clergy to them ; there was ſomething fur- 
ther to be done to regain Credit ; the Party con- 
victed muſt undergo another Trial before the Or- 
dinary, which was commonly called Purgation 
when any Man was convicted of Felony, he was 
upon his Prayer of the Benefit of Clergy to have 


it allowed to him, and if he could read as a Clerk, 


his Life was ſaved. He was not diſcharged of 
the Felony, and therefore was delivered over to 
the Ordinary to be kept in Priſon until he had, 
by a fort of Trial before the Ordinary, made his 
Innocence appear, and purged himſelf of the Fact 
charged upon him ; and if he could not make his 
Purgation, he was to lie perpetually in Priſon ; 


and notwithſtanding the Allowance of Clergy, and 


delivery over to the Ordinary, yet was not the 
Credit reſtored, nor his former Capacities; he 
was not a legal Witneſs uutil he had purged him- 
ſelf of the Crime: It was the clearing themſelves 
of the Guilt, that reſtored ſuch Perſons to their 
Reputation and Credit, not the bare Allowance of 


Clergy : Some Criminals were delivered ro the 
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gation ; others were ſpecially delivered, or deſi. 
vered with a ſpecial Charge to the Ordinary, ng 
to admit them to Purgation, Abſqne purgatione fa. 
cienda : Theſe latter could never be reſtored to 
Credit, except by the King's Pardon; for the Li- 
berty of Purgation, which was the Means of re. 

aining their Credit was taken from them; thei; 
Guilt occaſioned their loſs of Credit; taking away 
that Guilt doth conſequentially reſtore Credit 
again; and this Benefit of Clergy was to be alloy;. 
ed as often as any Man had occaſion for ir, 

Thus the Matter of Benefit of Clergy ſtood in 
common Law, in reſpect of Purgation and re— 
ſtoring of Credit, Till the Statute of 18 EUA c. 7, 
which was cited on the other Side by Sir Thorns 
Powrs ;, by which Statute Purgation is abſolutely 
taken away, and ſet alide: And the Party being 
burnt in the Hand, according to the Statute of 4. 
H. 7. is appointed by this Statute, 18 Elix. to he 
diſcharged, and not to be delivered over to the 
Ordinary, as was before that Time uſed. The 
delivering over to the Ordinary was in order to 
Purgation, and that by the laſt Statute is quite 
taken away, and the Party is to have the ſame 
Benefit by the having the Benefit of his Clergy 
and burning in the Hand, as if he had made his 
Purgation ; he ſhall be diſcharged : It is not his 
reading as a Clerk, and that pronounced by the 
Ordiaary, that gives him the Benefit of a diſcharge, 
as if he had been purged of the Crime; but there 
muſt be the burning in the Hand, that is the very 
Terms of the Statute upon which he is to be dif- 
charged; that muſt actually be done before he can 


be put into the ſame Condition that he was in be- 


fore the Conviction, and conſequently make him 
capable of being a Witneſs, As for the Caſe of 
Searle and Williams that was cited by Sir Thomas 
Pomwis, that Caſe doth not oppoſe in this Matter; 
there it was not needful to burn the Perſon con- 
victed; he was a Clerk in holy Orders, and by 
Law exempt from burning in the Hand: ſo it was 
not necedful to burn him, the Statute of 18 Fliz. 
not requiring any Perſon to be burned in the Hand 
that were not ſo liable before then. The moſt 
that is ſaid in that Caſe by the Chief Juſtice Heb- 
bart is, That in Caſe where the Hand ought to be 
burnt, it is not eſſential ; but the Party may have 
the Benefit of the Statute, i. e. be diſcharged with- 
out burning, and the King may pardon the burn- 
ing; and no doubt if the King pardons the burn- 
ing, it is as good and effectual as if the Hand had 
been actually burnt. The King might pardon the 
whole, and conſequently any Part; the Pardon of 
the Puniſhment ſupplies the Effect of it; no Queſti- 
on but a Pardon may ſupply the want of burning 
in the Hand. Chief Juſtice Hales in his Book of 
Pleas of the Crown, Fol. 240 which 1 have here, ſays 
expreſsly, That burning in the Hand is now, ſince 
the Statute, 18 Eliz. the Conſequent upon the Al- 
lowance of Clergy, which hath this Effect: Firſt, 
it enables the Judges to deliver him. Secondly, IC 
reſtores him to former Capacities. Thirdly, It 
reſtores him to his Credit, and ſo it puts him in 
the ſame Condition as if he were acquitted. What is 
it that hath this Effect? The Allowance of Clergy, 
and burning in the Hand: There is not to be a De- 
livery of the Criminal till all be done which is re- 
quired by Law : The Law requires that the Party 
be burnt in the Hand, or that the King do pardon. 
the burning in the Hand before the Party be dif- 
charged; and, with humble ſubmiſſion, it was fe- 
ver yet pretended, that any Perſon could have 2 
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| tage of the Benefit of Clergy, ſince the 
— gt ” 7. till he was burnt in the Hand, 
or the Burning ia the Hand was pardoned. Now, 
my Lords, to apply this to the Caſe in Queſtion, 
it is on all Hands admitted, That Mr French was 
-aviaed of Felony and Manſlaughter, and 15 net- 
— burnt in the Hand, nor pardoned; but he has 
prayed the Benefit of the Clergy, and has had the 
Book given to him, to try if he can read, and he 
certified he can read; this is all that is done. I 
think it cannot be pretended he ought to be diſ- 
charged until be is burned in the Hand, or that 
Burning pardoned, as the Act requires; and if the 
Reading as 2 Clerk without burning in the Hand, 
or pardon of it, be not ſufficient in Law to entitle 
him to be diſcharged, Why ſhould it be ſufficient 
to reſtore his Credit ? the whole together Works 
the Diſcharge, and reſtores the Party. In the 
Caſe of Burroughs and Holciroft that has been cited, 
there a Man was convicted of Manſlaughter, and 
rayed his-Clergy ; the Court did not allow his 
Clergy, but did adviſe upon it, T his was held 
ſufficient to bar an Appeal; for if Clergy had 
been allowed, it had clearly been a good Bar; and 
the Act of the Court in adviſing upon the Prayer, 
and not allowing Clergy where it ought to be, 
ſhall not prejudice the Party convicted, but he ſhall 
be in the ſame ſtate as if the Clergy had been actu- 


ally allowed: But that has no likeneſs to the Caſe 


now before your Lordihips ; for here jt is not pre- 
teaded that Mr French ever deſired to be burnt in 
the Hand, but that was reſpited in fayour to him, 
which was done with Intention, it ſeems, to get 
the King's Pardon for the burning of the Hand, 
which is not yet obtained, and conſcquently I take 
it he is not entitled to that Benefit which the 
Law would give him, if he was either pardoned or 
burned in the Hand; he is not fully diſcharged 
of the Conviction, and therefore I think he ought 
not to be admitted as a Witneſs. | 

L. H. St. What is the Reſolution your Lordſhips 
pleaſe to take upon this Matter? Is it your Lord- 
ſhips pleaſure to have the Opinion of my Lords 
the Judges, who are here preſent, upon this 
Point? | 

Lords. Ay, Ay, by all Means have the Judges 
Opinions. 

L. C. J. Treby. Two Things have been mentio- 
ned at the Bar, which, I think, ought to be laid 
out of the Queſtion. | | 


1. The Conſideration of a Peer, with reſpect to 
Burning in the Hand. | 
l ſuppoſe it is not (lam ſure it ought not to be) 
inſinuated, that, if any of your Lordſhips Degree 
ſhould have the Misfortune to fall into the like Con- 
dition as the Gentleman now produced, viz. to be 
once convict of a clergyable 2 there could be 
any Doubt of receiving ſuch Peer, as a Witneſs, 
without his having been burnt in the Hand. Cer- 
tainly there could not; For the Statute of 1. E. 6. 
exempts the Peers from ſuch Penalty, and virtually 
Repeals the Statute of 4 H. 7. as to ſo much. And 
the Statute of 18 El;z. requires burning in the Hand 
only, according to the Statute in that behalf (be- 
fore) Provided, And there being no Statute then, 
or now, in Force to ſubjeA Peers to ſuch Brand; 
they are, ia ſuch Caſe, upon the Allowing the 
Benefit of the ſaid Statute of E. 6. (which is as 
much as Clergy without reading or burning) freed 
from Diſeredit and other Penalties of the Felony, 
as much as Commons are by having Clergy for- 
mally allowed and being burnt. 
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2. Here hath been mention of a Pardon of the 
burning this Gentleman in the Hand; and, it 
ſeems, the Proceeding hath been ſo far as to paſs 
the privy Seal. 1 do not queſtion the King's par- 
doning of the Burning's being as effectual as the 
Party's undergoing it. But, I ſay, Here is no 
Pardon (though great Preparation for one). For, 
the Sign Manual, the Signet, the privy Seal, are 
but Warrants in ſuch Caſes, and countermandable. 
But, it is the great Seal that ſpeaks the King's laſt 
and irreyocahle Intent, and paſſeth the Pardon (or 


other like Thing) to be granted. And that hath 


not been obtained here. 


Now the Queſtion is cleared, I take it to be this; 
Whether this Commoner being convicted of Fe- 
lony, and having his Clergy allowed, but being 
unburnt and unpardoned, ſhall be received and al- 
lowed to be a Witneſs, «1+ 

Jam of Opinion he ought not. | 

For (whatever Quality or Credit he might Pers 
ſonally be of,) he is, by being and remaining a Fe- 
lon convict, rendered Infamous in the Eye of the 
Law. Upon the Conviction, he loſt, by the In- 
tendment of Law, That Credit which is neceſſary 
to a Witneſs, And is not reſtored to it by. the 
bare Allowing of Clergy : But, is in the State as 
a Felon canvict would have been, before Pur- 
gation, at common Law, 110 

Clergy or (more properly called) Benefit of 
Clergy, is an antient Priviledge, whereby a Clerk 
charged with Felony was diſmiſſed from the tem- 
poral Judge, and delivered in Cuſtody to his Or- 
dinary, before whom he was to purge himſelf, if 
he could, of the Offence; and if he failed in his 
Purgation, he was to remain in the Ordinary's 
Priſon. | | 

I mean Generally. And I think it not proper 
to this Occaſion, to Diſcourſe of the ſpecial Caſes 
wherein the Delivery to the Ordinary was Abſque 
Purgatione. 

This Priviledge took its Root originally from a 
Conſtitution of the Pope, exempting the Per ſons 
of the Clergy from the ſecular Juriſdiction. This 
the Canon-Law is full in. But, that Law was 
not throughly received here in England. And this 
Matter was Moulded, Ordered, and Altered by 
our common and Statute- Law. 


For Inſtance. The Cannon-Lay gives the Pri- 


viledge only to Men in holy Orders : Our Law, in 
favour to Learning, and the Deſire of the Engliſh 
Biſhops, extended it to Lay-Clerks, as an old Sta- 
tute calls them, z.e. any Lay-man, that, by rea- 
ſon of his Ability to read, was (other Circum- 


ſtances concurring) in a Poſſibility of being made a 


Prieſt. On the other Side; That Law would not 
ſaffer the Clergy to be tryed before ſecular Judges : 
But, ours hath, for ſeveral hundred Years, ſub- 
jected them to ſuch Tryal. 

But, the comnion Law was ever clear in this, 
That when a Man was convicted of Felony, though 
by the Allowing of Clergy, his Life, Land, and 
Blood were ſaved, yet, That Conviction laid him 
under divers Penalties and Porfeitures, ſome Ab- 
ſolute, others Limiced and Determinable. 

He forfeited all his Goods and Chattels, which 


he had at the Time of his Conviction, Abſolutely ; 


not to be reſtored by Purgation or Pardon. 

He alſo forfeited and loſt, 1. His Liberty, being 
to continue a Priſoner. 2. His Capacity of Pur. 
chaſing more Goods or Chattels, and of Taking 
and Retaining the Iſſues and Profits of his Free- 
hold Land to his own Uſe. 3. His Credit. fo as 
not 
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not to be a Witneſs, Juror, Cc. Under theſe 
three penalties he remained till his Purgation. 
But, by that, they were determined. As ſoon as 
he had made his Purgation, he was reſtored to 
his Liberty, Capacities, and Credit. 
Purgation was the Convict's clearing himſelf of 
the Crime; by his own Oath, and the Oaths or 
Verdict of an Inqueſt of twelve Clerks (as Com- 
purgators.) The Proceeding was before the Or- 
dinary. And, for the Manner of it, old Books 
ſpeak of their making Proclamation for Perſons to 
come in againſt his Purgation, and of their en- 
quiring into his Life, Converſation, and Fame, 
and of other Formalities. In all which, ſeveral 
Statutes ſay, there were great Abuſes. But it is 
certain, that, upon his Acquittal, the. Ordinary 
pronounced him Innocent, and abſolved from In- 


famy. And thereupon he was diſcharged from 


the Impriſonment, Incapacities, and Diſcredit In- 
cident to the Felony. | | 
The Statute 4 H. 5. brings in a new Thing, 


Appointing that every Perſon Convict of Felony, ] 


ſhould be marked in the Hand by the Goaler in 
open Court, before he ſhould be delivered to the 
Ordinary. - And this, was partly that they might 
taſte of Corporat Puniſhment ; But, principally 
to notifie that they had had their Clergy. For, 
the ſame Statute, taking notice that Men were em- 
boldened to commit Murder, Rape, Robbery, and 
other Felonies, becauſe they had the Benefit of 
* Clergy tories quoties, ordains that no Perſon, who 
was once admitted to that Benefit, ſhould ever 
have it again for a following Offence, unleſs he 
were within Orders and produced his Letters of 
his Orders, or a Certificate of them. 

For this Act, Perkin Warbeck in his Declaration 
againſt H. 7. Brands him as an execrable Breaker 
of the Liberties and Franchiſes of holy Church. 


Then comes the Statute 18 Eliz. C. 7. which, 


for ſo much as concerns this Queſtion, I deſire to 


read. | 24 
Mi is in theſe Words. 


For the Avoiding of ſundry Perjuries and other 
Abuſes in and about the Purgation of Clerks convict, 
delivered to the Ordinaries, Be it enacted that every 
Perſon which ſhall be admitted and allowed to have the 
Benefit or Priviledge of his Clergy, ſhall not thereupon be 
delivered to the Ordinary as hath been accuſtomed, But 
after ſuch Clergy allowed, and burning in the Hand ac- 
cording to the Statute in that behalf provided meaning 
that of 4 H. J. J ſhall forthwith b: inlarged and deli- 
vered out of Priſon by the Fuſtices before whom ſuch 

Clergy ſhall be granted, that Cauſe notwithſtanding. 


Then there follows a Proviſo to this Effect. 


Provided nevertheleſs, and be it enacted that the 
Fuſtices before whom any ſuch Allowance of Clergy ſhall 
be had, may for the further Correttion of ſuch Perſons, 
detain and keep them in Priſon for ſuch convenient Time 
as the ſame Juſtices in their diſcretions ſhall think conve- 
nient, ſo as the ſame do not exceed one Tear's Impriſon- 


ment. 


This Statute refers to that of H. 7. and follows 
the Order of it, As that appointed that the Con- 
vict ſhould be burnt before he ſhould be delivered 
to the Ordinary to have the Benefit of Purgation, 
So this of 18 Eliz. Appoints that he ſhall be burnt 
before he ſhall be diſcharged by the Juſtices, and 


have the Benefit thereby intended (inſtead of Pur- 


- 


gation.) 
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11 Will. 3 
The Council for the noble Lord at the Bar ſ 
that the Allowance of Clergy by vertue of th? 
Act, freeth this Man, and makes him Reftus 1 
Curia, as if he had made his Purgation; and ther 
by this Statute he is firſt pardoned his Crim by 
being allowed the Benefit of Clergy, with J 
making his Purgation; and afterwards to be — 
in the Hand before he be delivered out of Prifon 
and ſo the RR is a Condition precedent to hi 
getting out of Priſon, not to his being re | 
his Credit. Sans 
Bat I am to ſeek for any Ground for this Notio 
in this Statute. It doth not require Clergy tg Y 
allowed, nor give any new Vertue or Operation t 
it, when allowed. It ſuppoſeth ſuch a Thing 7 
be by Virtue of the common Law: But there i 
leaves it, if there be nothing more done. It is one 
Clauſe conſiſting of two Parts; 1. Negative; He 
that is allowed his Clergy, ſhall not be delirered 
to the Ordinary. 2. Affirmative ; But after that 
and burning in the Hand ſhall be delivered by the 

uſtices. | 

Now, If it had ſtopped at the firſt Part, it had 
been ſo far from pardoning or reſtoring any Clerk 
ConviR, that it had put all into the ſame Condition 
that thoſe were, who were without Purgation 
viz. to be perpetually impriſoned, and infamous 
Indeed, it had not been reaſonable to take ava 
ſuch a Priviledge from the Subjects, without ſome 
Recompence; and therefore it did not ſtop there: 
But proceeds to the 2d Part, and Provides that 
thoſe who before were delivered to, and by the 
Ordinary, ſhall now be delivered by the Juſtices, 
But withal, it declares when, and upon what 
Terms, viz. After Clergy Allowed, and burning 
in the Hand. And this is a Satisfaction to be given 
to the Law, before they ſhall have the Benefit of 
It. 

I agree if this Convict had made that Satisfadion 
to the Law, he might have been a Witneſs; for 
in that Caſe, he would have been freed from his 
Diſcredit by Vertue of the laſt Words of the ſaid 
Clauſe. Tis true, the Words are only [ſhall farch- 
with be inlarged and delivered out of Priſon — 
Fuſtices,] which literally Import nothing but re- 
ſtoring his Liberty. But under this prime Inſtance, 
are implied and intended all other particulars 


which a Convict might be diſcharged of by means 


of Purgation. It was.never the Intent of the Sta- 
tute meerly to ſet him at large, and leave him a 
Fleon convict. But when it is ſaid delivered, tis 
meant delivered Free, freed from all incident fur- 
ther Penalties, as he might have been if delivered 
upon Purgation, This is a reaſonable Conſtructi- 
on: to a Man that obſerves the Oppoſition in the 
Words, the Senſe will appear to be as if the Law- 
makers had ſaid, that inſtead of being diſcharged 
a Culpa et Pena by the Ordinary, vpon a tedious 
Proceeding to Pargation, he ſhall now be ſo diF 
charged by the Juſtices, forthwith. 

And this alſo is neceſſary to vindicate the Juſtice 
of this Law ; for, ſince it takes from him the means 
he had of regaining his Credit, it is but juſt it 
ſhould reſtore it to him by this Way. 

Tis Objected, that it may as well be ſaid that 
he ſhall not be reſtored to Credit till he have fuf- 
fered Impriſonment, not exceeding a Year, asthat 
he ſhall not be reſtored till burnt, But that re- 
ceives an eaſie Anſwer; for, if it were fo, it 
would not avail this Perſon. But, I take it to be 
otherwiſe. A Convict is diſcharged from Impriſor- 
ment and all other Penalties incident to the Con- 


viction, forthwith upon his burning in the Hoa 


1699. 


there be a Commitment made by Virtue of b N 
wot no 5 rp a collateral and a new Thing, Ordinary, either to make Purgation, or abſque Pur- | 


fidward Earl of Warwick and Holland. 


3 


In ancient Time the Conſequent was Delivery to the 


and the Party is not then in Priſon by Virtue of gatione, 4s the Caſe required. 


his ConviRtion, but by a freſh expreſs Order of 


the Judges, made upon the heinouſneſs of the Cir- 
tumſtances appearin Tt . l 
may, and generally do, forbear to commit at all. 
And when they do, it may be for a Month or 
two, at 3 The Proviſo calls it 4 
orrection. 

2 Manner in which this Statute works 
this full Diſcharge, it hath been diſputed whether 
ir be by ſupply of Purgation, or rather by a kind 
of Statute-Pardon. But, I think, that by Force 
of the Statute the Party is purged and freed of the 
Felony, and all Penalties incident to it in nature 
of a Pardon. 3 

la what Manner ſoever the Statute works it, tis 
manifeſt that it doth it not but upon a Condition 
precedent, viz. After Clergy allowed, and burning 
in the Hand. Now, this Perſon hath his Clergy 
allowed, but is not burnt in the Hand, (nor has 
any Pardon for it.) And therefore is not yet Intit- 
led to the Benefit of this Statute. My Lord's Coun- 
cil ſay he is, becauſe he hath his Clergy allowed. 


But, that is claiming the Advantage upon the Per- 


forming of one Part of a joint Condition, which 
ought not to be had but upon performing both. 
They might as well have pretended to it before 
the Performance of either; The Statute ſays, 
after both Clergy and Burning. They fay alſo, 
that this Burning is no Part of the Judgmeat, as 
hath beea held ia the Caſe of an Appeal. Be it ſo. 
But, I ſay, tis a Part of the Condition in this 
Statute. 1 
There is no Caſe in our Books againſt this 
Opinion. (But, on the contrary, there are Au- 
thorities for it.) 3 I 
Holcrofts Caſe is in no ſort applicable to this 
Ciſe; as was truly obſerved by the King's Ser- 
__ 
| The Opinion of my Lord Chief Juſtice Hobart 
in Searl and Williams Caſe, rightly conſidered con- 
firms this. 1 have borrowed the Book from the 
Gent. at the Bar, and read it. He ſaith expreſsly 
that where a Convict is liable to be burat in the 
Hand, he is not diſcharged and teſtored without 
it; becauſe the Statute ſays after burning, But 
from thenceforth the Statute frees him from all 
further Puniſhment. But, he ith, that where he 
is not liable to burning, he ſhall have the ſame Be- 
nefit immediately upon the Allowance of Clergy 
only. So it was in the Caſe before him; which was 
that of a Clerk in Orders : For, Sear! was a Clergy- 
man, Parſon of Heydon German in Eſſex, and con- 
victed of Manſlaughter. So it is, he ſays, in Caſe 
where the King pardons the burning. And the 
laſt Words in the Caſe clearly ſhew his meaning, 
vic. where the Statute ſays, after burning, It im- 


ports where burning ought to be, &c. 


To me the Law is evident, A Peer ſhall have 
this Benefit, without either Clergy or Burning. 
A Clerk in Orders, upon Clergy alone without 
Burning. A Lay-Clerk, not without both. 

As 1 remember, there hath been but one Au- 
thority more mentioned, and that is of my L. C. |. 
Hale, in his Summary of the Pleas of the Crown ;, 1 
have got hither that Book alſo. To my Under- 
ſtanding, he plainly declares the ſame Opinion, 
and cites the before-mentioned Caſe of Sear! for 
Proof of it. His Words (ſo far as they relate to 
this Matter) are theſe ; 


What the Effect of Cleroy allowed? 
Vol. WF de | 


on the Evidence. They 


But by Kat. 18 Eliz. c. 7 Now only burn in the 
Hand, which hath theſe Effetts, | 

1. It enables the Judges to deliver him out of 
Priſon. | * 

2. It gives him a Capacity to purchaſe Goods, and 
retain the Profits of his Lands. Foxley's Caſe, ; Re- 
port. 4 
3: I reſtores him to his Credit. Hob. Seales Caſe. 


The Word [which] uſed here (whatever elſe 
it do, or do not refer to) doth certainly refer to 
the next Antecedent, that is, Burning in the Hand ; 
and the two Books which this moſt learned Judge 
cites, are full Authorities that *tis this Burning 
which enables the Court to Deliver him, and that 
That Delivering which is then due to him is, by 
good Conſtruction, in lieu of a Pardon, which re- 
ſtores him to his ſaid Capacity and Credit. 

To conclude : This Condition Precedent, up- 
on which the Reſtitution of this Perſon's Credit 
depends, is not performed (by his undergoing the 
ſaid Puniſhment) nor diſcharged (by the King's 
pa 8 it;) and therefore he is not a legal Wit- 
neſs. 


Earl of Rocheſter. If the reſt of my Lords the 
Judges be of the ſame Opinion; ſo: and 1 hope 
you will not oblige them to deliver their Opi- 
nions at large to take up your Lordſhip's Time 
with Arguments of any Length, for the Matter 
has been, I think, ſufficiently debated. : 

Lord Chief Baron. My Lords, I am of the ſame 
Opinion. | | 

Mr Juſtice Nevill. And ſo am I. 

L. H. St. My Lord Warwick, Have you any 
Thing more to ſay to this Queſtion ? 

Earl of Warwick. No, my Lord. 

L. H. St. Then what is your Lordſhip's Pleaſure ? 
Is this Man to be admitted a Witneſs, or not ? 

Lords. No, no; we think, by Law, he can't be 
a Witneſs, 


L. H. St. My Lord Warwick, my Lords are of 


Opinion, That this Perſon cannot be admitted as 
a Witneſs for you. | | 

Earl of Warwick. My Lords, 1 ſubmit to your 
Lordſhips judgment in the Matter. 

Earl of Nottingham. My Lords, I am very glad 
your Lordſhips have had this Matter debated by 
the Council, that ſo it might be ſettled : All my 
Lords the Judges that are here, it ſeems, are of 
Opinion, that this Man can be no Witneſs, and 
therefore his Teſtimony muſt be rejeted. But 
there is another Propoſal that I have to make to 
your Lordſhips, of a Point that I think ought to 
be conſidered of: My noble Lord at the Bar did 
ſuppoſe that he had proved before your Lordſhips, 
that he went into the Field to fight on the 
Side of the Party that was killed, but not on the 
other Side; and indeed, that he went not to fight 
but to prevent a Quarrel,and thereupon he did ſtart 
a Queſtion, Whether it ſhould not be a Preſump- 
tion in Point of Fa& and Law, that he, being on 
the Side of the Party that was killed, ſhould not 
be reputed innocent of his Death? Now, I con- 
feſs, upon the Starting of this Objection, I doubt- 
ed of it, Whether if any one were preſent at the 
Killing of a Man, where ſeveral People were en- 
gaged in fighting, on what Side ſoever ſich a Per- 
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ſon were, either on the Side of the Party that 
was killed, or on the other Side, yet whatſoever 

Crime it was in thoſe that killed him, it was the 
ſame Crime in thoſe that were preſent at the 
Action? My Lord of Warwick did deſire, that his 
Council might be heard upon that Point; if there 
be any Queſtion with your Lordſhips in that Caſe, 
and my Lord deſires his Council may be heard to 
that Matter, it may occaſion a Matter of Debate, 
which cannot be in this place openly, but muſt be 
between your Lordſhips among your ſelves : In- 
deed, I think it reaſonable, that Council ſhould 
be heard upon the Caſe. 

L. H. K. My Lords, I think you are not arrived 
at that Queſtion yet ; you are not to take for grant- 
ed any Part of the Fact, but are to debate among 
your ſelves, after the Proof is over, what that 
Proof does amount to. 

Earl of Rocheſter. Indeed, my Lords, I hope you 
will not fuppoſe any Thing, and ſo take it for 
granted, that may occaſion any Debate, becauſe 
that is not to be done here in this Place, but we 
muſt adjourn to another Place for it: The bare 
putting of a Caſe by a Priſoner at the Bar, does 
not make that to be the Caſe truly in Point of 
Fact; for as far as I heard and underſtood the 
noble Lord's Propoſal at the Bar, what he deſired 
to have his Council heard to, was, That he being 
One of Six that went into the Field, but going 

with a Deſign to part them, and not with any In- 
tention to promote the Quarrel, could not be in 
equal Degree of Guilt with thoſe that were on 
the other Side, who killed the Party: But now, 
my Lords, I take it, it is far from being granted 
on the other Side, that That is the State of the 
Fact; nay, my Lord himſelf owns that he was in 
the Field, and that he was engaged in the Com- 
bat with Mr James; and then the Queſtion muſt 
be that is to be debated, Whether a Party that is 
concerned in a Quarrel where a Perſon is killed, is 
in equal Degree guilty with thoſe that were on 
the other Side againſt the Perſon that was killed ? 
And then the Queſtion would be far different 
from what it would be otherwiſe, and as his 

Lordſhip did propoſe it; and if there be a Doubt 
in Matter of Fact, That ought to be ſettled here 
in this Place, that afterwards it may be conſidered 
11 another. 

Earl of Nottingham. My Lords, I cannot but 
agree with that noble Lord, That the Matter of 
Fact ovght to be ſettled, and then if any Debate 
ariſes therenpon, your Lordſhips are to return to 
your own Houſe, and there to debate what is your 
Judgment upon that Matter of Fact: But what- 
ſoever Motion is made by the noble Lord at the 
Bar, wherein he deſires to have his Council heard, 
that 1 ſuppoſe may be conſidered here; and this 
Point having been ſtarted by my noble Lord at the 
Bar, as a Point of Law, and not of Fact, I deſire 
to remind him of it, to know whether he does 
inſiſt upon it; if he does not move to have the 
Matter argued, then there is an End. 

L. H. K. My Lords, I do not think you will 
hear Council upon a Matter of Fact, and therefore 
it is not ripe (till the Fact be ſettled) for you to 
hear Council. 

Earl of Warwick. My Lords, I humbly pray, 
That you will hear my Council as to that Point. 

I. H. St. My Lord, this is a Matter of Fact un- 
determin'd, and not a Matter of Law: What Opi- 
nion their Lordſhips will be of, when they have 
conſidered the Proofs as to the Fact, is one Step; 
whea that is over, it will be the proper Time, if 


The Tryal of 


any Doubt be remaining with their Lordfhi 


TI Will. 3. 
Point of Law, to hear Council, b Jo 
? SF but upon bare 

Matter of Fact Council is not to be allowed 

Earl of Rocheſter. My Lords, if there 25 an 
Debate among the Lords, Whether it be a Matte 
of Fact, or a Matter of Law, we muſt go u 0 
our own Houſe; but upon any Point of Law 
where Council is to be heard, it muſt be in this 
1 in the dach of the Priſoner, and after. 
wards your Lordſhips will debate it 2 : 
ſelves. l 5 an 

Earl of Nottingham. I hope, my Lords 
Council would = ſtate the Cale „A 1. 
as it is really in Point of Fact; nor can this i 
ble Lord hope, that any Thing will make an Im. 
preſſion upon my Lords, but what from the Fag 
rightly ſtated, but what is ſupported from the 
Evidence; and that which my Lord propoſes, is 
to haye his Council heard to a Matter of Law 
which your Lordſhips will be Judges of after you 
have heard it, whether there be any Weight iy 
that which he ſuppoſes to be his Caſe, That a Per. 
ſon aſſiſting in a Combat on the Side of him that 
is killed, is in equal Degree of Guilt with them 
that are on the other Side ; That poſſibly, if the 
Fact be agreed, may be a Point fit to hear Coug. 
cil to, before your Lordſhips go to Debate it among 
your ſelves. 

Duke of Devorſhire. If I am not miſtaken, my 
Lord of Warwick owns his being one of them that 


fought, for he has offered Witneſſes to prove, 


That he received a Wound in his Hand by fight- 
ing: If my Lord of Warwick thinks, that there is 


a Difference between his being on Mr Coote's Side, 


and theirs that were on the other Side, and would 
have his Council heard, how far it will difference 
his Guilt, and the Nature of the Crime, from 
what it was with them on the other Side, I can. 
not think that can be to any great Purpoſe to have 
that argued ; but if your Lordſhips pleaſe, you 
may hear his Council what they have to ſay to 
that Matter; but otherwiſe J cannot think, but 
that his Lordſhip will acknowledge that the Mat- 
ter of Fact, that he was engaged in the Quarrel. 
Earl of Peterborough. My Lords, I deſire, if this 
be a Point, that my Lord's Council ſhould be 
heard to, that it ſhould be ſtated as a Point of 
LY: and then your Lordſhips will conſider 
of it. 3 
L. H. St. As well as I could apprehend it, as it 
was offered by my Lord Warwick, this was what 
he deſired to have his Council heard to: Tho' the 
Perſons engaged in the Quarrel on the oppoſite 
Party to Mr Coote have been tried, and found guil- 
ty of Manſlaughter, yet he is not in equal Degree 
of Guilt with them, he being engaged on Mr Cotes 
Side, and therefore his Lordſhip's Caſe differs from 
theirs who fought againſt Mr Cote. This Point 
he would have argued by his Council before your 
Lordſhips, as a Matter of Law founded upon tie 
Fact; now the Fact of the Caſe muſt ariſe from 
the Evidence as it has been given, which has not 
yet been debated or ſettled by your Lordſhips, and 
till that be agreed to he the Caſe, no Queſtion of 
Law does properly ariſe. 
Duke of Leeds. My Lords, if poſſible, 1 would 
put this Matter into its true Method, for ind 
I thiak we have been all this While out of the Way: 
The noble Lord at the Bar has deſired to have hi 
Council heard, this Houſe has allow'd him Council 
in Matters of Law, I would deſire that the Conf. 
cil would ſtate the Caſe fo to your Lordſhips, that 
it may appear to be a Caſe fit to be argued, * 
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; receive your Lordſhips Judgment there- 
toy — own bare propoſing of ſuch a 
Thing, will not be enough to encline your Lord- 
ſhips to be of Opinion, perhaps, one Way or 
other ; but | would pray your Lordſhips, That you 
would direct the Council that are aſſign'd for my 
noble Lord at the Bar, to propoſe that to your 
Lordſhips as a Point of Law that he ought to in- 
ſiſt upon; I think it is apparent to every Body, 
that no Point of Law can ariſe but upon Matter 
of FaR, which is agreed to be proved in any Caſe ; 
now the Proots of the Fact we have heard; now, 
that which J would propoſe to your Lordſhip is, 
That inſtead of hearing his Council to argue 1n 
Point of FaQ, what is not yet agreed upon to be 
the Fact, they ſhould ſtate ſuch a Point of Law as 
they would argue upon; and then whether you 
would think it a Point of Law, or not a Point of 
Law, we muſt go into another Place, where it may 
be debated. whether it be ſuch a Point of Law as 
that Council ſhould be heard to it. : 

Earl of Peterborough. My Lords, I hope you will 
forgive me for interpoſing in this Matter, but 
that which J have to ſay to it is this: 1 am far 
from giving any Opinion as yet, as to the Matter 
of Fact, whether my Lord of Warwick was 
Mr Coote's Friend or his Enemy; I know it is not 
a proper Place for that Matter to be debated in, 
but my noble Lord at the Bar deſires to have his 
Council heard, upon that Point, as if the Fact 
was agreed: Truly, till the Fact be agreed, I que- 
ſtion whether we can give any Judgment or Opi- 
nion one Way or other: If I obſerv'd aright, the 
Evidence for the King aimed at ſomewhat elſe: I 
ſhall not ſay what my Opinion now is, till we come 
to debate it among our ſelves z but here is a Deſire 
of having Council heard, but there is no Queſtion 


of Law ſtated, but it depends upon a Matter of 
Fact, which is not yet determined by your Lord- 


ſhips, before whom the Conſideration of both Fact 
and Law doth lie, Whether a Perſon that is en- 
gaged on the Side of the Party that's kill'd in a 
Quarrel, where ſeveral Perſons on both Sides are 
concerned, be as much guilty as thoſe that are con- 
cerned on the other Side. | 

Marq. of Norm. My Lords, I do ſuppoſe that 
you may hear the Council to ſtate the Queſtion, 
without your determining any Thing upon it, as 
to your Opinion one Way or other ; for your hear- 
ing of Council, is only in order to prepare your 
Lordſhips for the Debate among your ſelves, if 
there remains any Doubt with 4 It ſeems my 
noble Lord at the Bar has propoſed that his Coun- 
cil ſhould be heard: If the Council will ſtate the 
Point to be argued upon, your Lordſhips may here 
conſider, Whether it be ſuch a One as it is fit to 
hear Council to, then, no doubt, you will hear 
Council to it. This, I ſuppoſe, you will hear from 
them, or otherwiſe your Lordſhips will not think 
fit to give your ſelves the Trouble to go and de- 
bate that which is no ſettled Queſtion to be de- 
bated of. | | 

Earl of Rocheſter. My Lords, I am afraid, of 
Neceſſity, you muſt adjourn to your own Houſe, 
for I find my Lords are here arguing one with an- 
other; ſome are of Opinion, That the Council 
ſhould ſtate the Queſtion, that they ſhould be heard 
upon; others of my Lords are of Opinion, That 
it is only a Matter of Fact, not a Matter of Law, 
upon which Council ſhoujd be heard; then it muſt 
be debated between your Lordſhips, which is not 
PROT to do here, therefore I would humbly 
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move your Lordſhips, that you would ad journ to 
your own Houſe. 

Earl of Pererborough. I ſuppoſe your Lordſhips 
will be pleaſed to enquire of the Council, Whe- 
ther they do inſiſt upon this Point, or no - 

L. H. &. My Lord Warwick, if your Lordſhip 
inſiſt that your Council ſhould be heard upon the 
Point which you have offer'd, it ſeems there is 
ſuch a Difference of Opinion among my Lords, 
that for the Debating of what ſhall be done in the 
Caſe, my Lords muſt adjourn ; but if you do not 
inſiſt upon it, they will go in the ordinary Method, 
to conſider of the Evidence that has been given, 
after it is ſum'd up on both Sides; for if you have 
no more Evidence to offer, you are to make your 
Obſeryations upon the Evidence that has been 
given. 

Earl of Warwick. I ſubmit it, upon the whole 
Matter to your Lordſhips, Whether my Council 
can be heard, or not, to that Point; how far, I 
being of Mr Coore's Side, can be guilty of his 
Death. 

L. H. &. That is a Matter of Fact which is not 
yet determin'd, and therefore the Queſtion which 
you ſuppoſe to ariſe upon it, is not yet ripe to be 
reſolved, If you have no other Witneſſes to pro- 
duce, that which remains, for I think I may pro- 
perly acquaint you with the Methods of Proceed- 
ing, is, That you are now on your Part to ſim 
up the Evidence that has been given, which is 
your own Work, as not being allow'd Council as 
to Matter of FaQ ; you are at liberty to make ſuch 
Obſervations as you may think for your Advan- 
tage upon the Evidence, and fo to cloſe your 
nce. 

Earl of Warwick. My Lord, I ſubmit it upon the 
whole Matter to your Lordſhips. 

L. H. St. Mr Attorney General, my Lord of 
Warwick ſubmits the Matter, as it has been proy'd, 
to their Lordſhips, without any ſumming up of the 
Evidence; you who are of the King's Council, if 
you think fit, will ſum up the Evidence on yours, 
in Order to their Lordſhips Conſideration of it : 
This you know is the Time for doing it. Make 
Proclamation for Silence. 

Cl. of the Crown. Serjeant at Arms make Procla- 
mation. | 

Serj. at Arms. O Yes, O Yes, O Yes, My Lord 
High Steward of England, his Grace does ſtraitly 
charge and command all manner of Perſons here 
preſent, to keep ſilence, upon pain of Impriſon- 
ment. 

L. H. &. Gentlemen, you that are of the King's 
Council, now is your Time to ſum up the Evis 
dence for the King, 


Then Mr Sallicitor began to ſum up the Evidence, 
but his Voice was fo low, that he could not be heard 
by the Lords that ſate at the upper end of the 
Houſe, 


D. of Leeds. My Lords, I think it of fo great 
Importance to have a true State of the Fact and 
Evidence laid before us, and that we may hear 
what the King's Council do ſay at the ſumming 
up of the Evidence, that if my Lords be of my 
Opinion, we ſhall be very defective to know what 
Judgment we give when we come togive judgment, 
unleſs we are thoroughly apprized of the Matter of 
Fact and the Proofs : I confeſs I am going to move, 
that which is a Thing, according to the Orders of 
the Houſe, much without the Rules of the Houſe 
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That the Council ſhould be heard in any other Place 


but where they are, at the Bar of the Houſe ; This 
is contrary indeed, I acknowledge, to the Orders 
of the Houſe, and ſo my Motion is irregular ; but 
yet, in order to our Satisfaction, that we may be 


enabled to hear what the King's Council do ſay to 


us, eſpecially ia ſumming up the Evidence, I can- 


not but offer this to your Lordſhips ; for we can 


no more hear the Council here, than if we were 
quite out of the Houſe ; Whether therefore your 


| Lordſhips will pleaſe to Order, that any Perſon 


that has a ſtronger Voice ſhould ſum up the Evi- 
dence: Or whether you will diſpence with the Or- 
ders of the Houſe ſo far, as that Mr Sollicitor may 
come to the Clerk's Table, or ſome other Place 
within the Houſe, that he may be heard by all, I 
muſt ſubmit it to your Lordſhips. It would be a 
great Satisfaction for us to hear him, in — 
our judgment; but I acknowledge in this Ido make 
an irregular Motion, as to the Orders that are 
uſually obſerved by your Lordſhips: But I know 
not how to help it, in regard without hearing, it 
is impoſſible for us to form our Judgment. 

E. of Roch. My Lords, I have a very great Re- 
ſpe& for every Motion that That noble Lord who 
ſpoke laſt does make, and I am of his Opinion, 
That it will mightily tend to the Satisfaction of my 
Lords who are to give their Judgment in this Caſe, 
to hear hoth the Evidence and the Council, and 


what obſervations are made on hoth Sides; and. 
that it is a great Diſadvantage that the Council 


ſhould” have ſo low a Voice, that all my Lords 
ſhould not be able to hear him; but yet I hope 
that may be remedied ſome other Way than what 
is propoſed by that noble Lord; for if what he 
4 were done, it will be obvious that in Point 
of Precedent many Inconveniencies will occur upon 


breaking the Orders of the Houſe, to comply with 


a Motion which is acknowledged by the noble Lord 
himſelf, to be irregular ; for it would be im- 
poſſible to hear any Body, if it be permitted to 
make ſuch a great Noiſe without; and it is that 
which renders the Difficulty of hearing the greater. 
If that were quieted, your Lordſhips might hear 
this Gentleman as well as thoſe of the other Coun- 
cil: Or if this Gentleman's Voice will not ſo well 
reach your Hearing, then there are other Gentle- 
men of the King's Council that have ſtronger 
Voices ; and if any of them would ſum up the 
Evidence, I believe it would be better heard and 
conſequently better apprehended by your Lord- 
ſhips, for I had rather any Expedient ſhould be 
found out to comply with the Orders of the Houſe, 
and preſerve them, than that any irregular Thing 
ſhould be done for the breaking the Orders of the 
Houſe, upon any Account whatſoever. 

L. H. . Make another Proclamation for Si- 
lence. 

Cl. of the Crown, Serjeant at Arms, make Pro- 
clamation. Ink 

Serj. at Arms, O Yes, O Yes, O Yes; My Lord 
High Steward of England his Grace does ſtraitly 
Charge and Command all manner of Perſons here 
preſent to keep Silence, upon pain of Impriſon- 
ment. 

E. of Bridgewater. Truly, my Lords, The 
Noiſe about the Court is ſo great, that we who 
fit much nearer to the Bar, than the noble Lord 
who made the Motion for the remoyal of the Coun- 
cil into another Place, cannot hear Mr Sollicitor 
what he ſays, and therefore I think ſome of the 
Guard ſhould be ſent out to clear all the Paſſages 
about the Court, that there may be no Noiſe, for 


11 Will. 3 
it is the Noiſe of the People without, that makez 
it ſo difficult to hear the King's Council. 

L. H. &. Let ſome of the Guard without take 
care that there be not that Noiſe made; and who. 


ſoever does make a Noiſe, let him be taken into 
Cuſtody. 


Then another Proclamation was made for Silence; 
—_ which there was a greater Quietneſs in the 
all. 


L. H. St. Mr Sollicitor, There is hopes now 
ſince there 1s not ſo great Noiſe as there was, that 
you may be heard by my Lords : You muſt uſe the 
beſt Endeavours you can, that you may he heard. 

E. of Roch. If that Gentleman cannot ſpeak out 


ſo well that he can be heard, thoſe of the King's 


Council that have better Voices, muſt ſum up the 


Evidence. 


Mr Sol. Gen. My Lord, I ſpeak as loud as | 
ein., 

E. of Roch. There are others of the King's Coun- 
cil, pray let them do it then; Mr Attorney, he 
being nearer and within the Bar. 

L. H. St. I know not whether Mr Attorney be 
prepared for the ſumming up of the Evidence, 
becauſe he examined the Witneſſes, and the King's 
Council uſually allot to themſelves the particular 
Parts, which they intend to take. 

E. of Roch. Then let Mr Sollicitor go on. 

Mr Sol. Gen. I would ſhortly obſerve to your 
Lordſhips, what Evidence hath been given to you 
on behalf of the King in this Caſe, againſt that 
noble Lord the Priſoner at the Bar for the Offence 
for which he ſtands indicted. The firſt Witneſs 
that was produced was the Drawer at the Greyhound 
Tavern in the Strand, where this Quarrel, that 
was the Occaſion of the Death of this Perſon that 
was ſlain, happen'd; and he tells you that That 


Night there was at his Maſter's Houſe my Lord of 


Warwick, my Lord Mobun, Captain French, Cap- 
tain Coote the Perſon that was kill'd, and Mr Dock- 
wra, and after they had been there ſome Time that 
other Perſon that was the Sixth concerned in the 
Scuffle, Mr James, was ſent for, and he came in 
when it was pretty late; there they continued till 
One or Two a Clock, and then they came down 
to the Bar, and Orders was given for to call 
Coaches, but it being ſo late, and Sunday Morning, 
they could not find Coaches, and then there was 
Orders for the getting of Chairs; when ſome 
Chairs were brought, Mr Coore and Mr French went 


into two of the Chairs, but my Lord Mohun inter- 


poſed, and ſaid there ſhould be nothing done that 
Night, and that if they went away he would call 
for a File of Muſqueteers from -the Guard, and 
ſecure them, and thereupon they came out of the 
Chairs, and went into the Houſe, and there was 
the Noiſe of Swords claſhing heard at the Bar; 
Captain Cote ſaid he would laugh when he pleas d, 
and frown when he pleas'd, and they parted 
Three were on one Side, and three on the other of 
the Bar, my Lord of Warwick, my Lord Mohun, 
and Captain Core, were on one Side; Captain 
French, Captain James, and Mr Dockwra, were on 
the other Side: Indeed he ſays my Lord Mobun and 
my Lord Warwick did what they could to pacific 
them, and threatned to ſend for the Guards, but 
away they went. The next Witneſs was Thomas 
Browne, and he was the Chairman that carried Mt 
Coote, and he ſays, that there was an Endeavour 
by my Lord of Warwick, and my Lord Mohun, lo 
put off the Buſineſs at that Time, and that they — 
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what they could to have put it off, and that even 
after they were in their Chairs, when they were 
turned up St. Martins-lane, there they ſtopt at the 
Back Door of the Croſs- Keys Tavern, and that while 
they ſtood there with their three Chairs, three 
other Chairs came by, and then Captain Coore bid 
them put up, and follow after thoſe Chairs as faſt 
as they could to Leiceſter Fields : | 
The next Witneſs is William Crippes, who was 
the other Chairman that carried Captain Coore, and 
he gives your Lordſhips much the ſame Account 
that Browne gave before, and his Evidence was juſt 
to the ſame purpoſe, That my Lord of Warwick 
and my Lord Mohun endeayoured to pacifie the 
Matter, and that there ſhould be an end of the 
Buſineſs for that Night, and let it alone till ano- 
ther Time, and that my Lord Mohun threatn'd to 
ſend for the Guards, and ſecure them, and would 
have had them gone home, that is, Mr Core either 
with him to his Lodging, or he would go to Mr 
Coote's, but he could not prevail: Then my Lord 


Mohun (aid, If he would go on, his Lordſhip would fi 


o and ſee an end of the Buſineſs. 

The next Witneſs was one Cattle, who was one 
of the Chairmen that carried my Lord of Warwick, 
and he ſays, That my Lord Mohun and my Lord 
of Warwick did endeavour what they could to put 
off the Matter till the next Morning, but that they 
could not prevail ; That afterwards, when he car- 
ried my Lord from Leiceſter-fields to the Bagnio, 
my Lord borrowed a Handkerchief of him to wrap 
his Hand in, for he ſaid he was wounded, but by 
whom that Wound was given does not appear, 
nor how he came by that Wound any otherwiſe 
then as his Lord ſhip himſelf ſays, that it was given 
him by Mr James. | 

The next was the other Chairman that carried 
my Lord of Warwick, which was Fohn Gibſon, and 
his Teſtimony need not be repeated, becauſe it did 
not differ from the others. The next Witneſs was 
Robert Applegate, who was the Chairman that car- 
ried my Lord Mohun, and he ſays, that there was 
an Endeavour uſed by my Lord upon his ſetting 
down in Sc Martins lane, to quiet Captain Cote, 
and prevent any Quarrel at that Time, but he ſays, 
when they would go on, my Lord Mohun ſaid he 
would go and ſee the End of it, and thereupon 
they went on towards Leiceſter-fields to the end of 
Green-ſtreet, which 1s at the lower end of the 
Square, Ren 

The next Witneſs was Palmer, who was one of 
the Chairmen that carried Mr French to the Bagnio 
in Long- acre, and he tells your Lordſhips what 
happen'd upon his carrying of him thither, how 


immediately after his coming there my Lord of 


Warwick came thither, and they knock'd at the 

Door the ſame Time, and that Captain Fench was 

very much wounded, and they went into the Houſe 

together, and that French would have had them 

= off his Cloaths to ſee his Wounds, for he 
lieved he was a dead Man. 

The next Witneſs was the Chairman which car- 
ried Mr James, and he only tells your Lordſhips, 
That he carried a Gentleman into Leiceſter-fields, 
that my Lord Mohun endeayoured to put off the 
Buſineſs for that Night, but who the Perſon was 
that he carried, he cannot ſo well tel], nor give an 


Account of; but when he had ſet him down at 


the further end of the Square, there he left him, 

and he knows no further. | 
Then there was the Surgeon at the Bagnio in 

Long-acre, who gives your Lordſhips an Account, 


That about Two of the Clock in the Morning on 
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the Sunday, my Lord of Warwick and Captain French 
came in there, Captain French was wounded in the 
Body, and my Lord Warwick was wounded in the 
Hand, and my Lord Warwick did take extraordi- 
nary Care of Captain French, and would not haye 
the Door open'd to any Body, nor his Lordſhip 
known to be there; That afterwards Captain 
James and Mr Dockwra came to the Door, and my 
Lord came to the Door himſelf, and when he ſaw 
who they were, he ordered them to be let in, and 
that there was a Diſcourſe about going into the 
Country, and that there was a Fear that Coote was 
kill'd. This is the Effect of the Teſtimony both of 
the Surgeon and his Servants; and it is to be ob- 
ſerved, That when Captain French came in, his 
Sword was not bloody, but my Lord of Warwick's 
Sword was bioody almoſt all over, and that was 
taken notice of the next Day, and there are ſeveral 
Witneſſes both Men and Women of that Houſe 
that give your Lordſhips an Account much to the 
ſame purpoſe; Then there was Captain Ducking= 
eld, who ſays, that my Lord Warwick came to 
his Lodgings, and they went in a Coach together to 
the Tavern in Cornhill, and then there was a Diſ- 
courſe of going into the Country, and my Lord 
ſaid, that he was afraid his Friend Mr Coote was 
kill'd, but they had no abſolute News of his being, 
kill'd at that Time, for it ſhould ſeem my Lord of 
Warwick for ſook the Field as ſoon as the fatal Stroke 
was given, which by whom it was given, is left 
to your Lordſhip's Conſideration : Indeed it is pre- 
tended by my Lord, that the Wound that he had 
in his Hand was given him by Mr James, but no- 
thing of that is made apparent to your Lordſhips 
upon the Proofs, | 

Then wecame to give your Lordſhips an Ac- 

count of the Nature of the Wounds that Mr Coote 
had in his Body, and for that we produced both 
the Surgeon that did probe the Wounds by the Or- 
der of the Coroner, and the Coroner himſelf; In- 
deed we could not get a poſitive Anſwer from either 
the Surgeon or the Coroner, whether the Wounds 
were given by one and the ſame Sword, or by 
different Swords, but then your Lordſhips have the 
Teſtimony of Mr Turner, who was Captain Coote's 
Servant, and who knows his Maſter's Sword, and 
it hath been ſhewn to him, and he ſays that is his 
Maſter's Sword that he went out with, and it can 
be eaſily Judg'd whether he could give himſelf thoſe 
Wounds by that Sword. | | 

And your Lordſhips have likewiſe had brought 
before you another Sword, which was left at the 
Bagnio in Long-acre, that was Captain French's that 
had no blood at all upon it, but my Lord of War- 
wick's, it ſeems by all the Evidence, had a great 
deal of Blood upon it. 

Then came the Witneſſes for the Priſoner at the 
Bar, this noble Lord, my Lord Warwick, and the 
Sum of the Teſtimonies that they have given is of a 
great deal of Kindneſs between my Lord Warwick 
and Captain Coote; That my Lord lent him a hun- 
dred Guineas to purchaſe his Commiſſion in the 
Guards, and he had but three of four hundred Gui- 
neas which was neceſſary to make the Purchaſe, and 
there are ſeyeral of them that do teſtifie, that they 
always look't upon Captain Cote and my Lord of 
Warwick to be very good Friends, and that there 
never was any Quarrel between them; and that is 
the Sum of what the Evidence on that Side did teſ- 
tifie. And this, my Lords, I take to be the Sum 
of the Evidence that has been given on either Side, 
and when I have laid it thus before your Lordſhips, 
I muſt ſubmit it to your Lordſhips Judgment - hat 
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inion you will be of upon the whole Matter; 


only there is this one Obſervation that I would 


make to your Lordſhips upon this Evidence, That 
there is not one Witneſs that has given you an Ac- 
count ſatsfactory by whoſe Hand theſe -Wounds 
were given to Mr Cote; and therefore, tho! tt is 
apparent my Lord of Warwick, was in the Place, 
where the mortal Wound was given, yet by whoſe 
Hand it was given is not yet known; until that 
can be known every Perſon that was there muſt 
remain under the Imputation of the ſame Guilt, as 
having a Hand, and contributing to his Death; it 
is certain, and cannot be denied, that this noble 
Lord, my Lord at the Bar, was in the Field, 
wherein there was actual Fighting; for he does not 
deny it himſelf, but ſays, that he was engaged par- 


ticularly with Captain James, when Captain Coote 


was engaged with Captain French, between whom, 
as it is alledged, the Quarrel was; but that is no 
Way in Point of Fa& made appear to your Lord- 
ſhips, and there being ſuch Suſpicions and Circum- 
ſtances of the Blood upon my Lord of Warwick's 


Sword, and the great Concern that he was in when 


he came to the Bagnio, and deſiring to be concealed, 
and that no Body ſhovld know that he was there, 
and the Care he took of Mr French, who is the pre- 
tended Perſon that did the Fact, is that which is to 
be ſubmitted to your Lordſhips; and it is to 

obſerved, that Mr French's Sword was not bloody, 
but only dirty, but my Lord of Warwick's Sword 


was very bloody from the Hilt to the Poiat, and 


he was in a great Conſternation when he came into 
the Houſe. 

There is likewiſe a Circumſtance which your 
Lordſhips will pleaſe to obſerve, that even Mr 
Coote's Sword was brought into the Houſe by ſome 


of the Company that were there, and whatſoever 


this noble Lord pretends of his Friendſhip to Mr 
Coote, yet, it ſeems by his Care that he took of 
_ French, he had as much Friendſhip for 
im. LE 8 : 

There is another Circumſtance that has been 
teſtified, which it will be fit for your Lordſhips to 
take into Conſideration, and -make ſome Obſer- 
vation of; That is the Nature of the Wound: It 
ſeems he had two Wounds, one on the left Side of 
the Breaſt, near the Collar Bone, and that was 
downward, and yet his Man, that was here pro- 
duced as a Witneſs, does teſtifie, that he was one 


that uſed his right Hand, and then it is a Wonder 


that he ſhould receive ſuch a ſort of a Wound in 
that Part; and the other Wound was on the left 
Side too, but it was upward, and how that could 
be given to one that-was a Right-handed Man, is 
certainly a very great Wonder; and the Wounds 
being both given upon the ſame Side, it cannot but 
be concluded, that they were given by one and the 
ſame Sword, 

Another Circumſtance which relates to my Lord 
of Warwick is, that when he came into the Bagnio 
afcer the Fa& was over, he would have himſelf 
denicd to be there, and went to the Door when 


James and Dockwra came in, and his declaring his 


deſire of going into the Country; Theſe we ſay, 
are Circumſtances that do induce a Doubt, That 
my Lord of Warwick had a Concern upon him of 
great Guilt of having a Hand in this Man's Death : 
It is indeed pretended by my Lord of Warwick, 
That Mr Coote was a Perſon that my Lord of Mar- 
wick had a Kindneſs for, but it is plain by the Evi- 
dence, that he left him dead in the Field, and did 
not take any Care of him, but took a great deal 
of Care of Captain French, who, it is pretended, 
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was the Perſon that fought with Cote, when he 
came to the Bagnio, and there is nothing of King. 
neſs at this Time pretended, nor any "> of a 


Defence to this Matter offer 'd by my Lord of a. 
wick, but only what the Chairmen ſay, that he 
endeavoured to put it off to another Time. Theſe 
my Lords, are all the Obſervations that 1 ſhajj 
make upon the Evidence in this Caſe ; How far 
this Evidence, upon Conſideration, will weigh 
with your Lordſhips, I-mult ſubmit it to you. It 
my Lord of Warwick did do the Fact, as theſe Cir. 
cumſtances, we think, may incline your Lordſhi 
to believe he did, it will ſurely be Murder; but 
how far the Evidence comesup to the Proof of thar 
we muſt humbly ſubmit to your Lordſhips, who 
are the Judges of it; and we leave it entirely to 
your Conſideration upon what you have heard. 

L. H. St. Then it ſeems you have done on all 
Sides. 

Council. Yes, my Lords. 

Lords. Then Adjourn, Adjourn. 

L. H. S. Is it your Lordſhip's pleaſure to Ad. 
journ into the Houſe of Lords ? 

Lords. Ay, Ay. 

L. H. St. This Houſe is adjourned into the Houſe 
of Lords. | 


Then the Lords went back to their own Houſe in the 
ſame Order they came into the Court in Weſt- 
minſter-hall, and debated the Matter among 
themſelves, what Fudgment to give upon the Evi- 
dence that had been heard, and in about Two 
Hours Time they returned again into the Court, 
erected upon” a Scaffold in Weſtminſter- hall; 
and after they were ſeated in their Places, the 
Lord High Steward being ſeated in his Chair be- 
fore the Throne, ſpoke to the Lords thus; 


L. H. St. Will your Lordſhips proceed to give 
your judgment? 

Lords. Ay, Ay, 3 

L. H. &. Your Lord ſhips will give me leave, as 
Lask your Lord ſhips your ſeveral Opinions, to take 
ſo much time as to write down the Opinion of eve- 
ry Lord. 

Lords, Ay, Ay. 


Then the Lord High Steward atted this Oueſtion 
of every one of the Lords there preſent, beginning 
with the Puiſne Baron, which was the Lord 
Bernard. 


L. H. St. My Lord Bernard, Is Edward Earl of 
Warwick Guilty of the Felony and Murder where- 
of he ſtands indicted, or not guilty ? 


The Lord Bernard ſtood up in his Place uncovered, 
and laying his Right Hand upon his Breaſt, pro- 
nounced his Judgment thus, 


L. Bernard. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 


The ſame Oueſtion was asked ſeverally of all the 
Lords, who in the ſame Farm delivered their Opi- 
nions, as followeth, 


I. Haverſham. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 
L. Herbert of Cherbury. Not guilty of Murder, 
but guilty of Manſlaughter, upon my Honour. 
L. Weſton, Not guilty of Murder, but guilty of 
Manſlaughter, upon my Honour, | 
L. Aſpburte 
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L. Aſphurbam. Not guilty of Murder, but guil- 
ty of Manſlaughter, upon my Honour. _ 
I, Cholmley. Not guilty py Murder, but guilty 
anſlaughter, upon my Honour. : 
1 1 3 Not guilty of Murder, but guilty 
of Manſſaughter, upon my Honour. i 
L. Godolphin. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. : 
L. Guilford. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. . 
L. Oſelſtone. Not guilty of Murder, but guilty 
of Manflaughrer, upon my Honour. 3 
L. Osborne. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. | 
L. Craven. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. ; 
L. Cornwallis. Not guilty of Murder, but guilty 
of Manflaughter, upon my Honour. DOG 
L. Granville. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. : 
L. Berkly. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 2 
L. Laxington, Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. ; 
L. Rockingham. Not guilty of Murder, bat guilty 
of Manſlaughter, upon my Honour. | 
L. Lucas. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 
L. Culpeper. Not guilty of Murder, but guilty 
of nodes, upon my Honour. : 
L. Vaughan. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 
L. Byron. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 
L. Jermyn. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 
L. Leigh. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 


L. Raby. Not guilty of Murder, but guilty. 


of Manſlaughter, upon my Honour. 


L. Howard of Eſcrick. Not guilty of Murder, 


but guilty of Manſlaughter, upon my Honour. 

L. Lovelace. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 

L. Hunſdon. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 

L. North and Gray. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 
L. Wharton, Not guilty of Murder, but guilty 
of Manſlaughter, npon my Honour. 
I. Eure. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 

L. Willoughby of Parham. Not guilty of Murder, 
bur guilty of Manſlaughter, upon my Honour. 

L. Dudley. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 

L. Ferrers. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 
L. Willoughby of Eresby. Not guilty of Murder, 


but guilty of Manſlaughter, upon my Honour. 


L. Audley. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 

L. Abergaveny. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 


L. H. Steward. My Lord Viſcount Lonſdale, Is 


Edward Earl of Warwick Guilty, &c. 


T. Viſcount Lonſdale. Not guilty of Murder, but 


gullty of Manſlaughter, upon my Honour. 
L. Viſcount Longaville. Not guilty of Murder, 
but guilty of Manſlaughter, upon my Honour, 
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I. Viſcount Townſend. Not guilty. of Murder, 
but guilty of Manſlaughter, upon my Honour. 


L. H. St. The Earl of Grantham, Is Edward 
Earl of Warwick guilty, &c. | 


E. of Grantham. Not guilty of Murder, but guil- 
ty of Manſlaughter, upon my Honour. | 

E. of Albemarle. Not guilty of Murder, but guil- 
ty of: Manſlaughter, upon my Honour. | 

F. of Tankerville, Not guilty ot Murder, but guil- 
ty of Manſlaughter, upon my Honour, 

E. of Warrington. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 

E. of Scarborough. Not guilty. of Murder, but 
guilty of Manflaughter, upon my Honour. 

E. of Torrington. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 

E. of Marlborough. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 
E. of Mountague. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 

E. of Portland. Not guilty of Murder, but 
guilty of Manflwghter, upon my Honour. 

E. of Rocheſter, Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 

E. of Nottingham. Not guilty of Murder, but 
guilty of Manſlaugkter, upon my Honour. 

FE. of Yarmouth. Not guilty of Murder, but 
guitty of Manſlaughter, upon my Honour. 

E. of Radnor. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 

E. of Macclesfield. Not guilty of Murder, but 
guilty of Manflaughter, upon my Honour. 

E. of Feverſham. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 

E. of Burlington. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 

E. of Caliſle. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 

E. of Bath. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 

E. of Angleſey. Not guilty of Murder, but guil- 
ty of Manſlaughter, upon my Honour. 

E. of Eſſex. Not guilty of Murder, but guilty 
of Manſlaughter, upen my Honour. 

E. of Karſdale. Not guilty of Murder, but guil- 
ty of Manſlaughter, upon my Honour. 

E. of Thanet. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 

E. of Cheſterfield. Not guilty of Murder, but guil- 
ty of Manſlaughter, upon my Honour. 

E. of Carnarvan. Not guilty of Murder, but guil- 
ty of Manſlanghter, upon my Honovr. 

E. of King ſton. Not guilty of Murder, but guil- 
ty of Manſlaughter, ppon my Honour. 

E. of Winchelſea. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 

E. of Stamford. Not guilty of Murder, but guil- 
ty of Manſlaughter, upon my Honour. | 

E. of Peterborow. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 

E. Rivers. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 

E. of Mancheſter. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. | 

E. of Denbigh. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. a 

E. of Leiceſter. Not guilty of Murder, but guil- 
ty of Manſlaughter, upon my Honour. | 

E. of Bridgwater. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour, Sa 

: T 


392 
E. of Dorſet and Middleſex. Not guilty of Mur- 
der, but guilty of Manſlaughter, upon my Ho- 
nour. | | 
E. of Suffolk. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. | 
E. of Huntington, Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 
E. of Darby. Not guilty of Murder, but guil- 
ty of Manſlaughter, upon my Honour. ; 
E. of Kent. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. ; 
E. of Oxford. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour, 


Lord High Steward. My Lord great Chamber- 
lain, is Edward Earl of Warwick guilty, &c. 


E. of Lindſey. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 


Lord High Steward. My Lord Marqueſs of Nor- 
manby, Is Edward Earl of Warwick guilty, Cc. 


Lord Marqueſs of Normanby. Not guilty of Mur- 
der, but guilty of Manſlaughter, upon my Ho- 
nour. | 

L. Marqueſs of Halifax. Not guilty of Murder, 
but guilty of Manſlaughter, upon my Honour. 


Lord High Steward. My Lord Duke cf Newcaſtle, 


| Is Edward Earl of Warwick guilty, &c. 


D. of Newcaſtle. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 
D. of Scomberg. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour, 

D. of St. Albans. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 

D. of Northumberland. Not guilty of Murder, 
but guilty of Manſlaughter, upon my Honour. 

D. of Ormond. Not guilty of Murder, but puil- 
ty of Manſlaughter, upon my Honour. 

D. of Southampton. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 

D. of Richmond. Not guilty of Murder, but guil- 
ty of Manſlaughter, upon my Honour. | 

D. of Somerſet. Not guilty of Murder, but guil- 
ty of Manſlaughter, upon my Honour. 

D. of Devonſhire. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 


Lord High Steward. My Lord Preſident, Is Ed- 
ward Earl of Warwick guilty, &c. 


D. of Leeds. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour, 


Lord High Steward. My Judgment is, That my 
Lord of Warwick is not guilty of the Murder, but is 


guilty of Manſlaughter, upon my Eonour. 
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Then the Lord High Steward reckoned up the Num. 
ber of the Peers that were then preſent, and |, 
Opinions that were given, and after ward. * 
quainted their Lordſhips with the Reſolution; tba 
they came to, in this manner. 


L. H. S. My Lords, your Lordſhips are Nie. 
ty Three in Number here preſent, and you have 
all acquitted my Lord of Warwick of the Murder 
whereof he ſtands indicted, but you are of Opiai. 
on that he is guilty of Manſlaughcer ; Is it your 
Pleaſure, that he ſhould be called to the Bar, ang 
acquainted with your Lordſhip's Judgment? 

Lords. Ay, Ay. | 

Cl. of the Crown. Serjeant at Arms, make pro- 
clamation. . 

Serj. at Arms. O Yes, O Yes, O Yes; Chief Co. 
vernour of the Tower of London, bring forth the 


Body of your Priſoner, Edward Earl of Wargich 


forthwith, upon Pain and Peril will fall thereon. 


Then the Earl of Warwick was brought to the Bar. 


L. H. &. My Lord of Warwick, your Lordſhip 
has been Arraigned upon an Indictment for the 
Killing Mr Cote, you have pleaded Not. guil- 


ty, and put your ſelf upon your Tryal by your 


Peers here preſent ; my Lords have heard the 
Evidence given both againſt you and for you, and 
have conſidered of it, and are come to a Reſolu- 
tion, and their Judgment is, That your Lordſhip 
is not guilty of the Murder whereof you ſtand in- 


dicted, but that you are guilty of Manſlaughter; 


What has your Lordſhip to ſay, why Judgment 
of Neath ſhould not be pronounced againſt you 
according to the Law? | 

E. of Warw. My Lords, I deſire that the Benefit 
of my Peerage may be allowed me, according to 
the Statute of Edward the Sixth. 

L. H. St. My Lord, your Lordſhip has demand. 
ed the Benefit of your Peerage upon the Statute 
of Edward the Sixth, and you muſt have it by 
Law; but I am directed by their Lordſhips to ac- 
quaint you, That you cannot have the Benefit of 
that Statute twice, therefore | am likewiſe dired- 
ed by their Lordſhips to ſay, That they hope you 
will take a more than ordinary Care of your Be- 
haviour for the future, that ſo you may never 
hereafter fall into ſuch unfortunate Circumſtances 
as you have been now under; my Lords hope this 
will be ſo ſenſible a Warning, that nothing of 
this kind will ever happen to you again; your 
Lordſhip is now to be diſcharged. 

L. H. St. Is it your Lordſhip's Pleaſure to ad- 
journ to the Houſe of Lords? 

Lords. Ay, Ay. | | 

L. H. &. This Houſe is adjourned to the Houſe 
of Lords. | 

Then the Lords went in Proceſſion, in the ſame Order 

that they came into the Court. 
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Die Mercurii 29 Martii, 1699. 


$$ W BOUT One of the Clock, the Lords 
2228 came, in the ſame Order as the Day 
288 before to the Tryal of the Earl of 
e Veſtminſter-hall. | 
RPE PPPP — 2 Crown. Serjeant at Arms, 
make Proclamation. | 

Serj. at Arms. O yes, O Yes, O Yes, My Lord 
High Steward, his Grace, does ſtrictly Charge and 
Command all manner of Perſons here preſent, to 
keep Silence upon Pain of Impriſonment. | 

Serj. at Arms. O Yes, O Yes, O Yes, All man- 
ner of Perſons who are obliged to give their At- 
tendance here this Day, before his Grace, my Lord 
High Steward of England, let them give their 
Attendance forthwith. 

Cl. of the Crown. Serjeant at Arms, make Procla- 
mation again. | | | : 

Serj. at Arms. O Yes, O Yes, O Yes, His Grace 
my Lord High Steward of England does ſtraitly 
Charge and Command all manner of Perſons here 
preſent to be uncovered. 46. 

Cl. of the Crown. Serjeant at Arms, make Pro- 
clamation again. | : 

Serj. at Arms. O Yes, O Yes, O Yes, Chief Go- 
vernour of the Tower of London, bring forth the 
Body of your Priſoner Charles Lord Mohun forth- 
with, upon Pain and Peril will fall thereon. 


Then my Lord Mohun was brought to the Bar. 


I. High Steward. My Lord Mohun, your Lordſhip be 
is now brought upon your Tryal for the Murder of 


Mr Coote, for which you ſtand indicted by the 
Grand Jury for the County of Middl:ſex. The 
King, who knows that Juſtice is one of the Pillars 
which ſupports a Throne, will have a ſtri& Ac- 
count taken of the Blood of any of his Subjects, 
without Reſpe& to the Quality of the Slain, or 
of the Perſon who ſtands Charged with his Death. 
There is not one of the Noble Peers here preſent, 
who are to be your Tryers, but does heartily wiſh 
your Lordſhip Innocent; But, on the other ſide, if 
you ſhould appear to be guilty upon the Evidence, 
you ought not to hope that any Conſideration of 
Relation, Friendſhip, or Pity, will prevail againſt 
Juſtice. And therefore ſince in your preſent Con- 
dition eyery Thing that is valuable in this World 
is at ſtake, it will be highly neceſſary for your 
Lordſhip to recolle& your ſelf, and to have your 
beſt Thoughts about you. Facts of this Nature 
are frequently attended with ſuch unhappy Cir- 
cumſtances, that a noble Perſon may be juſtly co- 
vered with Shame to have Faults and Weakneſſes 
expoſed to ſuch an Aſſembly as this, although he 
de * Fagan to himſelf of the Guilt of Blood: 
OLIV, 


r /arwick, into the Court erected in 


But your Lordſhip ought not to be ſo far diſcom- 
poſed with any Thoughts of this Kind, as to neg- 
let your Defence againſt this heavy Accuſation of 
Murder. In order to this, it is neceſſary for your 


Lordſhip to hear with Temper what will be ſaid 


agalaſt you, and by no means to interrupt the 
Council or Witneſſes, I will take care to give 
your Lordſhip notice when the proper Time comes 
for you to make your Obſervations upon the Evi- 
dence, to examine your Witneſſes, and to ſay 
what you think proper for your own Defence : 
And when my Lords have heard, and fully an 

maturely conſidered the whole Matter, their 


 Lordſhips will give ſuch a Judgment as the Law 


and Juſtice require. | 
L. H. St. Read the Indictment to my Lord. 


Clerk of the f Marles Lord Mohun, your Lordſhip 
Cron. iþ ſtænds Inditted in the Crunty of 
Middleſex, by the Name of Charles Lord Mohun 
of Oakehampton u the County of Devon, late of the 
Pariſh of St. Martins in the Fields, in the County of 


Middleſex, together with Edward Ear! of Warwick 


and Holland, late of the ſame Pariſh and County, 
Richard French, late of the ſame Paaiſh and County, 
Gent. Roger Jawes, late of the fame Pariſh and 
County, Gent. and George Dock» ra, late of the 
ſame Pariſh and County, Gent. not having the Fear 6 
God before your Eyes, but being moved ind ſeduced by 
the Inſtigation of the Devil the 3oih Day o. Octo- 
r, in the Tenth Tear of the Reign of our Sovereign 
Lord that now is, William the Third by the Grace 
of God of England, Scotland, France, and Ire- 
land, King, Defender of the Faith, &c. with Force 
and Arms, &c. at the Pariſh aforeſaid, in the Coun- 
ty of Middleſex aforeſaid, in and upon one Richard 
Coote Eſq; in the Peace of God, and of our ſaid Sove- 
reign Lord the King, that now is, then and there be- 
ing Feloniouſly, Wilfully, and of your Malice afore- 
thought, did makg an Aſſault, and that the aforeſaid 
Edward Earl of Warwick and Holland, with a cer- 
tain Sword made of Iron and Steel of the Value of five 
Shillings, which he the ſaid Edward Earl of War- 
wick and Holland, in his right Hand then and there 
had and held drawn, the aforeſaid Richard Coote in 
and upon the left Part of the Breaſt of him the ſaid 
Richard Coote, near the Collar Bone of him the ſaid 
Richard Coote, then and there Feloniouſly, Voluntarily 

and of his Malice afore-thought, did Strike, Stab, an 
Thruſt in, giving to the | ſaid Richard Coote, then 
and there with the Sword drawn aforeſaid, in and upon 
the left Part of the Breaſt of him the ſaid Richard 
Coote, near the Collar Bone of him the ſaid Richard 
Coote, one Mortal Wound of the Breadth of half an 
Inch, and of the Depth of five Inches, of which ſaid 
Eee Mor- 
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Mortal wound he the aforeſaid Richard Coote then and 
chere inſtantly died: And that you the ſaid Lord 
Mohun, together with the ſaid Richard Freach, 
Roger James, and George Dockwra, then and there 


Feloniouſly, Wilfully, and o f your Malice afore · thought, 


were preſent, aiding, abetting, comforting, aſſiſting, 
and maintaining the ſaid Edward Earl of War- 
wick and Holland, the ſaid Richard Coote, in 
Manner and Form aforeſaid,  Feloniouſly, Wilfully, 
and of his Malice afore-thought, to Kill and Mur- 
der, and ſo the ſaid Edward Earl of Warwick 
and Holland, and you the ſaid Charles Lord Mohun, 
Richard French, Roger James, and George Dock- 
wra, the aforeſaid Richard Coote, in Manner and 
Form aforeſaid, Feloniouſly, Wilfully, and of your 
Malice afore-thought, did Kill and Murder, againſt 
the Peace of our Sovereign Lord the King, that now 
16, His Crown and Dignity. How ſay you, Charles 
Lord Mobun, are you guilty of this Felony and 
Murder, whereof you ſtand indicted, or not 
guilty. 
Lord Mohun, Not guilty. ; 

Cl. of the Crown. Culprit, How will you be tried ? 
Lord Mohun. By God and my Peers. 

Cl. of the Crawn. God ſend your Lordſhip good 


Deliverance. : 
Cl. of the Crown. Serjeant at Arms, make Pro- 


clamation. | | 

Serj. at Arms. O Yes, O Yes, O Yes, All man- 
ner of Perſons that will give Evidence on behalf 
of our Sovereign Lord the King, againſt Charles 
Lord Mobun, the Priſoner at the Bar, let them 
come forth and give their Evidence, for now he 
ſtands at the Bar for his Deliverance. 

Lord Mohun. My Lords, I deſire I may have 
the Benefit of Pen, Ink, and Paper. 

L. H. St. Your Lordſhips are pleaſed to per- 
mit my Lord Mohun to have Pen, Ink, and 
Paper ? 

Lords. Ay, Ay. 


[Pen, Ink, and Paper were carried to my Lord, by 
one of the Clerks of the- Houſe.] 


Mr comper. May it pleaſe your Lordſhips, my 
Lord Mohun, the Priſoner at the Bar, ſtands In- 
dicted by the Grand Jury of the County of Mid. 
dleſex before Commiſſioners of Oyer and Terminer 
in that County; and the Indictment ſets forth, 
That Edward Barl of Warwick and Holland, Charles 
Lord Mohun, Baron Mohun of Oakehampton in the 
County of Devon, Richard French, Roger James, and 
George Dockwra, the zoth of October, in the tenth 
Year of his Majeſty's Reign, with Force and Arms, 
at the Pariſh of St. Martin in the Fields, in the 
County of Middleſex, upon one Richard Coote Eſq; 
Feloniouſly, Wilfully, and of their Malice afore- 
thought, did make an Aſſault, and that the ſaid 
Edward Earl of Warwick and Holland, with a 
drawn Sword then in his right Hand, the ſaid 
Richard Coote, upon the left Part of his Breaſt 
near the Collar-Bone, did Strike, Stab, and Thruſt, 
giving him thereby a Mortal Wound of the 
Breadth of half an Inch, and the Depth of five 
Inches, of which Wound he inſtantly died; that 


my Lord Mohun, Mr French, Mr James, and 


Mr Dockwra; Feloniouſly, Wilfully, and of their 
Malice afore- thought, were preſent, aiding, and 
abetting my Lord of Warwick and Holland, the 
faid Richard Coote, in manner aforeſaid, to Kill 
and Murder; and then concludes, ſo that the Earl 


of Warwick and Holland, the ſaid: Lord Mohun, 


Richard French, Roger James, and George Dockwra, 
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the ſaid Richard Coote, in Manner and Form a- 
foreſaid, Feloniouſly, Wilfully, and of their Ma— 
lice afore-thought, did Kill and Murder, againſt 
the Peace of the King, his Crown and Dignity. | 
To this Indictment my Lord Mohun has pleaded 
not guilty, and for his Tryal has put himſelf up- 
on God and your Lordſhips, his Peers. We ſhall 
call our Witneſſes, and produce what Evidence 
we have to give to prove my Lord Mohun guilty 
and ſo ſubmit it to you. : 

Mr Att. Gen. My Lords, This Noble Lord, my 
Lord Mohun, the Priſoner at the Bar, ſtands in- 
dicted for the Death of Mr Cote, one of the King's 
Subjects, as your Lordſhips have heard in the Caſe 
that was before you Yeſterday, to which Indiq- 
ment he hath pleaded not guilty, and for his 
Tryal has put himſelf upon my Lords who are 


his Peers; I ſhall very ſhortly open the Subſtance 


of the Evidence that we ſhall offer for the King 
againſt my Lerd, the Priſoner at the Bar; we 
ſhall produce Evidence to prove, That at the 
Time laid in the Indictment, the 29th of October 
at Night, and the next Morning, which was Sun- 
day, my Lord, the Priſoner at the Bar, and my 
Lord of Warwick, (who has been found guilty 
of Manſlaughter upon this Indictment before your 
Lordſhips) and thoſe other Perſons that are na- 
med in the Indictment, Captain French, Cap- 
tain James, and Mr Dockwra, and the Gentleman 
that was killed, happened to be at the Grey-hound 
Tavern in the Strand, which was then kept by 
Mr Lockett, and continued there a great Part of 
the Night, indeed till the next Morning, about 
One or Two of the Clock in the Morning ; there 
was my Lord of Warwick, my Lord Mohun, Cap- 
tain French, Captain Cote, and Mr Dockwra, but 
very late in the Night the other Gentleman, 
Mr James, was ſent for; A Meſſenger was ſent 
particularly to have him come to them; There 
they continued drinking till about one or twoof 
the Clock in the Morning, then Coaches were ſent 
for; then the Drawer of the Houſe will acquaint 
your Lorſhips, that he went for them, and could 
not get any at that time, being a very dark 
Night ; and when there could be no Coaches had, 
then there were Chairs called for, and the Draw- 
er went to call Chairs; and, as we ſhall make it 
appear to your Lordſhips, when the Drawer came 


back, there did appear to be a Quarrel among 


them, for their was claſhing of Swords, and they 
ſeem'd to be divided into Two Parties ; on the 
one Side were my Lord of Warwick, my Lord Ne- 
hun, the Priſoner at the Bar, and Mr Cote; On 
the other Side were Captain French, Captain James, 
and Mr Dcckwra; and firſt there were two Chairs 
came to the Door, into which Mr French, and 
Mr Coote went, and when they were in the Chairs 
my Lord Mobun came out, and ſaid he would kill 
any of the Chairmen that went away, and ſo they 
put up again, and the Gentlemen came out, and 
came into the Houſe, but afterwards Mr Cn 
went into the firſt Chair, and my Lord of War 
wick into the next, and my. Lord Mohun into the 
Third, and then they went away ; and the other 
three Gentlemen went into the other three Chairs, 
and followed them. Your Lordſhips will hear 
whither they were all carried ; When they came 
to the end of St. Martin's-lane in the Strand, MY 
Lord Aohun would indeed have endeavoured to 
have perſwaded Mr Coote in particular to habe 
gone home for that Night, and let the Buſineh 
alone till another time, but Mr Cote would bo 
on; and whilc the three Chairs that carrier " 
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Mirtin's- lane End, which were the three 
22 that went away from Locketr's, the 
other three Chairs that went after them over- 
took them, and then by Mr Cocte's Command, 
the Chairmen that carried him went forward to- 
wards Leiceſter-fields, and then this Noble Lord, 
my Lord Mobun, did ſay, If you do go on, I will 

o and ſee the End of it, and ordered the Chair- 
men that carried him to go after thoſe Chairs in 
which my Lord of Warwick and Mr Cote went, 
and accordingly they did go till they came to the 
hither End of the Square in Leiceſter-fields near 
Green-ſtreet End, where my Lord Mohun got out 
of his Chair, paid for all the three Chairs three 
Shillings. But we ſhall not be able to give to 
your Lordſhips an Account particularly as to my 
Lord Mohun, what he did afterwards, but we 

| ſhall call our Witneſſes to prove what we have 
opened, and when our Witneſles are heard, we 
ſhall leave the Matter to your Lordſhips Judg- 


ment. 


Samuel Cawthorne, which was the Drawer at the 
Tavern at Lockett's, was Sworn, and gave his 
Evidence to the ſame Effett that he did the 
Day before. 


Mr Att. Gen, Pray, Will you acquaint my Lords 
who were at your Houſe the 29th and 3oth of 
October laſt, Saturday Night and Sunday Morn- 
ing ? 

} LE THI There were my Lord of Warwick, my 
Lord Mohun, Capt. Coote, Capt. French, Mr Dock- 
wra, and Mr James. 

Mr Att. Gen. How long did they continue 
there ? 

Camthorne. Till between one and two of the 
Clock in the Morning. 

Mr Att. Gen. Pray, Will you acquaint my Lords 
what happened at your Maſter's Houſe at that 
Time ; you remember what Evidence you gave 


yeſterday ; tell the whole Matter again, becauſe 


it relates to another Noble Lord that is now at 
the Bar. 

Camthorne. The Reckoning was called for about 
that Time, and I went up and took the Reckoning, 
and all the Gentlemen came down to the Bar, 
and Coaches were ſent for; I weat for them, 
but no Coaches could be had ; Then Chairs were 
ſent for, and I called for Chairs, and there came 
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cure them, ſo that he did what he could to pre- 
vent any Quarrel at all; and when he had receiv- 
ed the W-und in his Hand, I helped him to a 
Napkin to wrap his Hand in upon the bleeding of 
it; Then my Lord of Warmick, my Lord Aohun, 
and Captain Coote, went away in three Chairs, 
and my Lord Mobun gave Order to go down to 
Weſtminſter ; and there were three Chairs called 
for by the other three Perſons, two did come, 
and Captain French and Captain James went in- 
to them, and the 6th not being come, they ſtayed 
till it did come, and then they three went away 
too ; the Chairs were all ordered to go home 
with them ; My Lord of Warwick, and my Lord 
Mohum gave Order to their Chairs to keep cloſe 
with Mr Coote; and the other three Chairs imme- 
diately followed. 

Mr Art. Gen. Pray, Will you conſider, and re- 
c_ with your ſelf, Was Mr James there at 

rſt ? 

Cawthorne. No, I was ſent for him about ten a 
Clock at Night, and there he continued with 
them till they went all away in the Six Chairs, 
and he was almoſt fuddled when he came in. 

Mr Att. Gen. When James came in, was his 
Sword drawn ? 

Cawtherne, His Sword was in the Scabbard, but 
the Scabbard was broken, and he took and broke 
his Sword ſtamping upon it. 

Mr Att. Gen. Pray, can you tell, you being up 
and down in the Room, what was the Occaſion of 
the Quarrel? 

Camthorne. Indeed I can't tell, but ſome Words 
paſt when they were below Stairs by the Bar from 
Captain French, That he would laugh when he 
pleaſed, and frown when he pleaſed ; and Mr Dock- 
wra did ſay, that they would fight them when- 
ever they pleaſed when they went away; but I did 
not obſerve that there was any Quarrel between 
them while they were above, nor any Swords 
drawn till after I came from calling the Chairs. 

Mr Att. Gen, Were all the Swords drawn at 
once ? 

Camthorne. They were all drawn when I came in 


from calling for the Coaches and the Chairs, and 


three were within the Bar, and three were with- 
out; They were putting up their Swords when IL 
came in again; Indeed I do not know any Thing 
of the Quarrel. 

L. H. St. My Lord Mohun, Will you ask this 
Witneſs any Queſtions ? 


two Chairs to the Door, and into thoſe Two 1 
Chairs went Captain Cote, and Captain French, any Queſtion, but yet, if your Lordſhips pleaſe, 
and my Lord Mohun and my Lord of Warwick en- I would ask him this, Whether dire&iy or in- 
deavoured to quiet them, and to put off the Bu- directly I was any ways concerned in the Quarrel ? 
ſineſs till another Day, and thereupon they came Or, Whether I did not endeavour all that ever I 
out of the Chairs, and came into the Houſe again; could to quiet them. 

My Lord Mohun did deſire there might be no 
Quarrel, and would have Mr Coote go home with endeavour all that ever he could to prevent any 
him to his Lodgings at Weſtminſter, or he would Quarrel at that Time. : 

go with Mr Cote, and faid there ſhould be no L. Mobun. Did I fay any Thing tending to 
Quarrel that Night : There were then three of the promoting of a Quarrel or Fighting among 
them of one Side of the Bar, and three of the them ? 

other Side, and their Swords were all drawn: My Camthorne. No, my Lord Mohun did not pro- 
Lord of Warwick, my Lord Mohun, and Mr Coote, mote any Thing of the Quarrel between them, 
were of one Side, and Capt. French, Capt. James, but he did ſay two or three times that he would 
and Mr Dockwra, were of the other Side: I was ſend for the Guards to ſecure them, and keep 
without the Houſe when the Swords were firſt them from fighting, both at theDoor of the Houſe, 


drawn, but I heard my Lord Mohwr ſay, I have and at the Bar, and ask'd for a Napkin to wrap 


got a cut Finger by endeavouring to part them, up his Hand in for the Wound which he ſaid he 
and at firſt when the Chairs cante on, my Lord got in endeayouring to quiet and part them, and 
Mobun ſaid, if they did quarrel, he would ſend prevent their fighting. 


to the Guards for a File of Muſquetcers, and ſe« | 
Vol. IV. 8 nenn Eee 2 TL. Me: 


L. Mohun. Indeed I think I need not ask him | 


Cawthorne. Yes, indeed, my Lord Mohun did 
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L. Aobun. That is all that I would ask him, 
whether 1 did not endeavour all that I could to 
prevent any Quarrelling or Fighting at that 
Time. | HD 

Camthorne. Yes, indeed, my Lord did ſo. 

L. H. St. He has faid ſoalready, my Lord, and 
therefore there does not need any further Exami- 
nation of him to that Point: If both Sides have 
done with this Witneſs, let him go down. (Which 
he did.) : 

L. H. St. Then Mr Attorney, Who is your 
next Witneſs ? | 

Mr Att. Gen. Our next Witneſs is Tho. Browne, 
who was one of the Chairmen that carried Mr Coore 
into Leiceſter- fields. 


Then he was ſworn. 


L. H. St. What is the Queſtion you would ask 
him, Mr Attorney? | 

Mr Arr. Gen. My Lords, I deſire he may be 
ask d and examin'd, and acquaint your Lordſhips, 
who it was that he carried from Lockett's the 29th 
of October laſt to Leiceſter fields, and what time 
it was of the Night? 

Browne. I carried Mr Coote in my Chair. 

Mr Att. Gen. Whither were you directed to 


carry him? 


Browne. To Leiceſter- fields. 
Mr Att. Gen. What Time of Night was it? 
Browne. It was three Quarters paſt One, as near 


_ - as I could gueſs. 


Mr Att. Gen. Pray, What other Chairs were 
there that went along with you ? 

Browne. There were Two other Chairs. 

Mr Att. Gen. Who were in thoſe Chairs, pray? 

Browne. There were my Lord of Warwick in 
one, and my Lord Mohun in the other. 

Mr Att. Gen. Did you three go away from Lock- 
ett's together? 

Browne. Yes, we did, and when we were bid 
to take up, we went to the end of St. Martin's. 
lane, and turning upat the End of St. Martir's. 
lane, there my Lord of Warwick and my Lord 


Mohun called out to Capt. Coote to ſtay, and to 


turn down to go to Weſtminſter, but Mr Core 
would turn up the Lane, and my Lord of Warwick 


and my Lord Mohun made a ſtop at the Back 


Door of the Croſs-Keys Tavern, and both of them 
rſwaded Mr Cote to put it off till the next Morn- 
ing, but he would not, he ſaid he would make an 
End of it that Night. 
Mr Att. Gen. Pray, recolle& your ſelf, Did 


they name among them what their Buſineſs was 


that they would make an end of ? 

Browne. No, they did not. 

Mr Att. Gen. Who was it that ſtop'd at St. Mar- 
tin s-lane End? | 

Browne. When we were turning up at St. Mar- 
tin's-lane End, my Lord of Warwick and my Lord 
Mohun call'd out to ſtop, and ask'd Mr Core whi- 
ther he was going, and when he ſaid to Leiceſter- 


fields, my Lord Mohur called out to us to ſet 


down, which we did, at the Back Door of the 
Croſs-Keys Tavern; They did both of them, my 
Lord Warwick, and my Lord Mohun, periwade 
Mr Coote to go home to Weſtminſter, and not to 
end the Buſineſs that Night, but he would go on, 
and while we were there, there went three other 
Chairs up St. Martin's- lane on the other Side of 
the Way; then Mr Cote, who was in our Chair, 
bid us take up, and follow thoſe Chairs into the 


Fields, and ſwore damn him he would run his 


The Tryal of © 


11 Will. 3. 
Sword into one of us, if we did not make hafte 
and overtake thoſe other Chairs, and go before 
them; I think his Words were, Damn me, Pl! vin 
my Sword in your Breech, if you don't make haſt 
and get before that other Chair. ; 

Mr Att. Gen, You ſay then, they went all away 
together up to Leiceſter- fields ? 

Browne, Les, they did ſo. 

L. Mohun. I deſire he may be ask'd, whether! 

did not deſire him to go home with me to my 
Lodging at Weſtminſter. 
Browne, Yes, you did, and beg'd of him as if 
it had been for an Alms, That he would put it off 
for that Night; but when the other Chairs paſt 
by us at Charing-Croſs in St. Martin's. lane, he 
would have the Chair taken up, and us to make 
what haſte we could to get before them thither 
or elſe he ſwore damn him he would run his 
Sword into one of us, if we did not make hafte 
to get to Leiceſter-fields before the other Chairs 
that went up the other Side of the Way. 

Mr Att. Gen. When the other Chairs were paſt 
by, and you went away to Leiceſter-fields, pray 
tell my Lords what happened then ? 

Browne. We went away to Leiceſter-field;, and 
when we came to Green-ſtreet End, and were 
entring upon the Square upon the Broad Stones, 
Mr Coote call'd out to us, and bid us to ſet him 
down, and fo did the other two Chairs, and when 
he put his Hand in his Pocket to diſcharge us, 
my Lord of Warwick put his Hand in his Pocket 


to pay the three Chairs, and Mr Coote offered half 
a Guinea to diſcharge the Chairs, and my Lord 


Mohun did produce 3 s. and with it diſcharged all 
the three Chairs, and they all three walked away 
together forward upon the broad Stones on the 
right Hand fide of the Way; It was fo dark a 
Night, I could not ſee half a dozen Yards from 
me; It was the darkeſt Night, I think, that eyer 
I faw in all my Life, and therefore J cannot tell 
what became of them after they went out of the 
Chairs, 

Mr Att. Gen. Pray, did you ſee my Lord Me 
hun afterwards. | 

Browne. No, I did never ſee my Lord Mohun 
afterwards till now here at the Bar. 

Mr Att. Gen. You ſay it was ſo dark, that you 
could not ſee three Yards from you, pray, what 
did happen afterwards when you were in the 
Field ? | | 

Browne. A little while after we had ſet down 
theſe Gentlemen, I fill'd my Pipe out of my Box, 
and before I could light it, I heard a Calling of 
Chairs, Chairs, and I went up towards the End 
of the Square, where the Noiſe was, and when | | 
came there, they would have had me lift the Chair 
over the Rails, and I told them, if I did 1 could 
not lift it over again: but they would needs have 
me lift it over, and I did ſo, and by the Light 
of the Lanthorn I ſaw Capt. French and Captain 
James holding up Captain Cvote, and they did de- 
ſire me to take him into our Chair, but he was 
in ſuch a Condition that I could not get him in- 
to the Chair ; I was before It could well light my 
Pipe the Chairs were called. | 

Mr Art. Gen, Who did call, can you tell? 

Browne. No, indeed 1 cannot tell who did call 
Chairs, but it was a Voice from the upper end 
of the Fields, and we lifted our Chair over the 
Rails into the Fields, and there were two Gen. 
tlemen holding up another Man; I have heard it 
ſaid it was Captain French and Captain James 
and they cried out, Dear Coote, Dear _— — 
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ave had him gotten into the Chair, but 
— not; and 1 — of Warwick, did then 
ſay, if any Damage did come to the Chair, tho it 
Were 100 l. we ſhould be ſatisfied for the Damage 3 
but we were not able to get him into the Chair, 
and ſo there we left him. 

Mr Att. Gen. You ſay you ſee two Gentlemen 
holding up Mr Coore, and *twas a very dark 
Night, how could you tell who thoſe Gentlemen 

e? a 
* I could not ſee any Thing of them till 
we came up with the Candle cloſe to them. 

Mr Att. Gen. And what did they ſay when you 
came up cloſe to the Chair ? RD, 

' Browue. They offered me a 1001. Satisfaction 
for any Damage to my Chair; but they could not 
get him in, for he was at that time dead, I be- 
lieve, for we went to hale him up, and to get him 
into the Chair, but we could not do it. 

Mr Att. Gen. Can you tell who the two Per- 
ſons were that held him up? £7” 

Browne. No, but by the Deſcription of the 
Perſons they had ſuch Cloaths on, as that they 
muſt be Captain French and Captain James, but 
indeed I cannot ſwear directly who they were 
that were there, nor who they were that called 
for Chairs at the upper End of the Field; but 
when our Chair was lifted over again over the 
Rails, and we came to the Corner to ſee who 
ſhould be taken in, there came one to us who 
bid us carry him to the Bagnio in Long-acre, and 
thither we did go accordingly. 

Mr Arr. Gen. Pray can you tell who the Per- 
ſons were that held up the Gentleman they would 
have to be got into the Chair ? 

Browne. No, indeed, I cannot. 

Mr Att. Gen. Pray can you deſcribe 'em ſo as 
to know them, whether my Lord of Warwick, 
and my Lord Mohun were thoſe two Gentlemen ? 

Browne, My Lord of Warwick and my Lord 
Mohun were not there I'm ſure, for I know them 
very well; I was acquainted with them before; 
and when I came up to theſe Gentlemen with 
the Candle, there was one of them was bigger 
than my Lord of Warwick, or my Lord Mobun; 
and the Elder of them had other ſort of Cloaths 
than either of them had on at that time, as we 
could ſee when we came up cloſe with the Can- 
dle to them. | 

Mr Att. Gen, Were there any Lights of the 
Lamps, that are uſually in the Streets at that 
time, about the Square ? 

Browne. Yes, there were thoſe Lights ; but it 
was a very dark Night, and we could not ſee 
two Yards before us, that I am ſure of, and 
there was no Body elſe that I ſaw at that time 


at the upper end of the Field, but thoſe two 
Gentlemen, holding up of Captain Coore, whom 


we had brought up before to the Square, and 
ieft him with the Earl of Warwick and my Lord 
Mohun, at the Bottom of the Square; but whi- 
ther they all went, indeed I can't tell: We calFd 
Watch, but they ſaid it was not within their 
Ward, and therefore they would not come. 
When we ſaw how ill Mr Coore was upon our 
coming up, and that we could not get him into 
the Chair, we went away, lifted our Chair over 
the Rails again, and carried a Gentleman te the 
Bagnio in Long-acre. 

Lord Mohun. I have a. Queſtion to ask this 
Witneſs, and that is, how far the Place is whither 


he carried the Chair, that is, from Green-ſtreet 
End, to the Place whither the Chairs were cal- 
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led for again, at the upper End of the Pails, 
where he found the two Gentlemen holding up 
Mr Coote, and endeavouring to get him up into 
the Chair ? ; 

Browne. I believe it is about fifty Yards, as 
near as I can gueſs. 

Lord Mohun. I defire to know, whether he 
means fifty Yards from the upper End to the 
lower End of Leiceſter-fields ? HY 

Browne. Yes, I believe, my Lord, it is, and 
better. - | | 

Lord Mohun. I deſire to ask him, whether 
Green-ſtreet be not at the very lower End of the 
Square ? SA n 

Browne. Yes, my Lord, the lower End of the 
Square, coming out of St. Martins- lane into 
Green-ſtreet. | - 

Mr Art. Gen. But did you {ce three other 
Chairs in that Place? 1 

Browne. Yes, while I was filling my Pipe out 
of my Box, three other Chairs did come by, and 
went away; but within a little while after the 
filling of my Pipe, or rather before 1 could well 
fill it, or light it, we heard calling for Chairs 
again towards the upper End of the Fields, 
and we carried up our Chair thither, and there 
we found, as I have told you, two Gentlemen 
holding up Mr Cote, and crying out, My dear 
Coote, my dear Coote. 3 

Mr Att. Gen. Can you tell who it was that 
called for the Chairs the ſecond Time, when you 
were in the Fields? | "PEP 

Browne. No, indeed, I cannot; but they would 
have us bring our Chair over the Rails, and we 
did lift it over; and when we came up to them, 
I ſaw only two Gentlemen, whom I did not 
know who they were particularly, till we came 
up cloſe to 'em that we could ſee their 
Cloaths, by the Light of the Candle in our 
Lanthorn; and they would have had us put 
Mr Coote into our Chair, and he being very much 
wounded, they would have had us carry him a- 
Way ; we told them it would ſpoil our Chair, 
and we could not beſides lift him over the Rails 
again; they promiſed we ſhould have any Sa- 
tisfaction for Damage to our Chair, even to the 
value of a Hundred Pounds; we went to heave 
him up to put him into the Chair, and did all 
we could to have got him into the Chair, but we 
could not; ſo we lifted the Chair over the Rails 
again; and when we came to the Corner of the 
Rails, at the Way that goes to Long-acre, there 
we took up a Gentleman whom we carry'd to 
the Bagnio in Long- acre; we called out to the 
Watch, but they ſaid it was not withia their 
Ward, and they would not come. 

Mr Att. Gen, Can you tell who were the Per- 
ſons that were at the upper End of the 
Fields ? 

Browne. No, indeed, I cannot tell who they 
Were. 

Mr Att. Gen. Was my Lord Afohun and my 
Lord Warwick the two ? 

Browne. No, my Lord Mobun was not there, 
nor my Lord Warwick; I know them ſo well, 
that it could not be them; one of the Gentlemen 
was bigger than my Lord of Warwick, and the 
other of them had other Cloaths than my Lord 
Mohn. Þ 

Mr Att. Gen. Was that the Way they walked 
up, when they came out of the Chairs, that 
led to that End of the Fields where you found 
Mr Cote wounded? —( © _ _ 

Browne. 


Browne. Ves, it was | 

Mr Att. Gen, My Lords, this is but the Repe- 
tition of the Evidence that he gave to your 
Lordſhips 2 LEES 5 

L. H. St. If you have done with this Witneſs, 
my Lord Mohun may ask him any Queſtions. 

Lord Mohan. I deſire to have him ask d, how 
far is the Place where he carried the Chair at 
firſt into . Leicefter-fields, from the Place where 
they put over the Chair within the Rails, and 
would have taken in Mr Coote ? 2 
© Browne. It is about fifty Yards, as near as I 
can gueſs. | 

Lord Aohun. I deſire to know of him, whether 
the Place where we were ſet down, that came in 


the firſt three Chairs, from Lockert's into Leice- 


ter- fields, to the Place where he found Mr Cote 
ſupported by the two Gentlemen, be not from 
one End of the Fields to the other ? * 
Browne. The Place were we ſet down Cap- 
tain Coore, is at the lower End of Green. ſtreet, 
and the Place where we found him wounded, 
was at the upper Ead by Leiceſter-houſe. | 
L. H. &. I think it is underſtood, that Green- 
frreet, which comes out of St. Martin's-lane, is 
at oue End of Leiceſter-ſquare, and Leiceſter-houſe 
is at the other End. + 4h 
Mr Att. Gen. Pray where was it that you ſaw 
the two Gentlemen hold up Captain Core, and 
cry out, My dear Cobte, my dear Coote? 
Browne. It was on one Side of the Croſs-way, 
that leads out of the Fields towards Newport- 
Breet, and by Leiceſter-houſe, 
Mr Att. Gen. But you ſay, three Chairs did go 
up towards the upper End of the Fields? 
Browne. Yes, they did ſo ; but our three Chairs 
that came away firſt from the Greyhound Tavern, 
fet down at Green-ftreet End, and the three Gen- 
tlemen that came in our Chairs went up the 
Pails to them; but whither they went I can't 
tell, but ſoon after we heard calling for Chairs 
again, and ſo we went up, Where we found the 


two Gentlemen holding up Captain Coote, and 


faying, My dear Coote, my dear Coote. 

"Mr Att. Gen. But when you were called the ſe- 
cond time, that is, into the Fields, where was 
the Place you ſay that you found them in ? 
Browne. It was within the Rails, one Side of 
the Croſs-way towards Leiceſter- houſe. 

Lord Mohun. Pray was that the direct Way 
that I went from the Place that I was ſer down, 
that is the lower End of Green-ſtreer, to the 
Place that they afterwards went to, Which was 
the Bagnio in Long-acre. | 

' Browne, When Captain Coote, and my Lord 
Mohun were ſet down, and walked away upon the 

ved Stones of the Square, to the Place where J 

ound the two Gentlemen holding up Capt. Coote, 

was the quite contrary Way from the End of 
Green-ſtreet to the Standard Tavern. 

L. H. &. Who is your next Witneſs, Mr. At- 
torney ? | | 

Mr Art. Gen. The next Witneſs that we call, is 
Robert Applegate. 


Who was Sworn. 


T. H. &. What do you ask this Witneſs ? 

Mr Att. Gen. My Lords, this is the Chairman 
that carried my Lord Mohun to Leiceſter- fields from 
Locket's; he will give your Lordſhips an Account 


when he carry'd him, who he carry'd, and what 
dappened afterwards, which is all but to the ſame 


Purpoſe with the Evidence that he gave Yeſte 
day. But pray, who was that whom you carri. 
ed on the Thirtieth of October laſt to Leiceſter-field; 

plegate. I carried my Lord Mehur trom g 


Let's, at the Grey-hound Tavern in the Fraud 10% 


Leiceſter. fields. | | 

Mr Att. Gen. Pray, How many Chairs were there 
of you that went away together? 

Applegate. There were Three of us that went 
away together, one carry'd my Lord Marmi ys 
my Lord Mohun, and the third carry'd Captain 
Coote, which was the firſt Chair that went away. 

Mr Att. Gen. Whither did you go? | 

Applegate. We went to the Corner of St. Myr. 
tin's Lane. | 

Mr Att. Gen. Who do you ſay were in the other 
two Chairs ? . 

Applegate. My Lord of Warwick, and my Lord 
Mohun. 

Mr Att. Gen. When they came out firſt, What 
Orders or Directions were given? 

Applegate. My Lord Mohun ſaid, That he and 


my Lord of Warwick, and Captain Cote, would go 


all three together down to Weſtminſter, and there 


they would all lie together, or be together that | 


Night. 

Mr Att. Gen. What Anſwer was given to what 
my Lord Mohun ſaid ? 

Applegate. Indeed I do not remember any An- 
ſwer that was given at all ; but after that my Lord 
Mohun went into the Chair, and ordered ns to 1o}- 
low down the other two Chairs towards I. 
fer, and we put up the Chair and cam: away ; 
and when we came to St. Martin's Laas End, the 
Chair that carried Capt. Cote turn'd up the Lane, 
and we being ordered to follow the other Chairs, 
went up the Lane too; but my Lord Aohun per- 
ceiving that they were not going down to Weſ- 
minſter, call*d out to ſtop, juſt when we were entred 
into St. Martin's Lane, over-againſt the Back- door 
of the Croſ Keys Tavern, and made the other 
Chairs to ſtand, and all the three Chairs were ſet 
a-breaſt before that Place, and my Lord Aabun 
ask'd Capt. Coote whither he was going? and he 
anſwer'd, to Leiceſter-fields : He beg'd of him, as 
one would beg for an Alms, that he would not go 
that Night, for the Buſineſs could not be done 
that Night, and it was better to put it off till the 
next Morning. . 

Mr Att. Gen. Did they name what the Buſineſß 
was, that was to be done? 

Applegate. No; but my Lord Mobun did ay, 
*twas impoſſible to be done that Night. 

Mr Art. Gen. Well, and what happened after- 
terwards, while you were in that Place ? 

Applegate. While we were there, three other 
Chairs paſt by us, on the other Side of the Way, 
and going forward up the Street, Captain Cvute 
order'd their Chairs to follow, and ſo we did to 
Green-ſtreet End, and there we ſet em down, 

Mr Att. Gen. Pray can you remember what was 


ſaid by my Lord Mohun at the Time when the 


other Chairs paſs'd by ? : 
Applegate. He was then deſiring d begging, of 
Capt. Coote to go home to Weſtminſter, telling him 
that it could not be done that Night, but it mull 
be defer'd till the next Morning; but Captain Ci? 
ſaid he would not delay it till the next Morning 
but he would go to Leiceſter- fields that Night, and 
all three Chairs were ordered to go forward, #" 
we did goon forward to Leiceſter fields; mV Lord 
Mohun, indeed, did beg and deſire as heartily 255 


il 


I fay, a Man for an Alms, that they * 
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alone for that Night; but Captain Coote would 
not, and ordered his Chair to go forwards. ; 

= mir Art. Gen, You ſay, my Lord Mohun beg'd as 
© 1-artily as if it were for an Alms to defer it for 
= Applegate. Yes, he did do fo ; ſo that I do real - 
© jy think that he was not concerned in the Matter. 
Ir Att. Gen. If he were ſo earneſt to defer and 
but off the Buſineſs, how came you to carry him 
© hither that Night? What Expreſſions did he uſe, 
particularly in St. Martin's Lane, after the other 
Chairs were paſs'd by ? 5 
Applegate. He ſaid, If you muſt go, Pl go with 
| you and ſee it; and he bid us take up and follow 
| the other Chairs wherein Capt. Coote and my Lord 


© Warwick were; and we did go. 


Mr Art. Cen. And where did you ſet my Lord 


© Mohun down ? 


Applegate. At the hither End of Leiceſter Square, 


dat the Corner of Green ſtreet, the lower Corner of 
the paved Stones, going up to Leiceſter Houſe. 


Mr Att. Gen. What became of the three Gentle- 


men that you ſet down at the End of Green- 
© ſtreet ? 


Applegate. They went all three together up the 


5 Stone pavement, towards the upper End of the 
© Square, towards the Standard Tavern, I think. 


Mr Ar. Gen. Did they go together, or did they 
go aſunder ? 3 
Applegate. They went together, I think; I did 


not fee them part one from another. 


Mr Art. Gen. Pray did you ſee my Lord Mohun 


© afterwards ? 


Applegate. No, I did not. | 
Mr Att. Gen. What became of you afterwards ? 
Applegate. I ſtay'd a little at the lower End of 


F the Square to take a Pipe of Tobacco, and when ! 


had filled my Pipe, I heard calling Chairs, Chairs 


F again, at the upper End of the Square; and when 


we brought up our Chair to the upper End of the 
Fields, the firſt Man that I did ſee was my Lord 


not get it over again if any one was put in it: 
but if they would come out into the Square, there 
we were ready to carry em any where; and when 
we came to the upper End of the Square, there 
was Captain French, and we took him into the 
Chair, and he bid us carry him to the Papnio in 
Long-acre; and at Newport-ſtreet End he would have 
had us ſtop and pull off his Cloaths, for he believ- 
ed he was a dead Man. 

Mr Att. Gen. Pray, Who did you ſee there at 
the upper End of Leiceſter: fields? 

Applegate. No Body, indeed, but my Lord of 
Warwick and Mr French. | 

Mr Att. Gen. No Body but them two. 

Applegate. No; no Body but them two. 

Mr Att. Gen. Where do you ſay that was, that 
the Calling for Chairs was, and where you brought 
your Chair ? | 

Applegate. It was juſt at the upper End of Lei- 


Tavern. 

Mir Att. Gen. Who was it that you there took 

up? 

Applegate. It was Captain French. 

R Mr Art, Gen. Whither then did you carry 
im? 

Applegate. We were order'd to go to the Bagnio 

in Long acre; and thither we, and another Chair 
that carried my Lord Warwick, did go; and when 
wecame there, we did knock a good while before 


Charles Lord Mohun. 


of Warwick, who would have had us put over our 
* Chair within the Rails; but we told him we could 


teſter· fields, by Leiceſter-houſe, and by the Standard- _ 


we could get any Body up; and when they were 
let in, we came away, and were bid to call for our 
Fare the next Morning. | 6 

Mr Art. Gen. Pray where was it that you took 
up Captain French? / | 
Applegate. It was at the upper end of all Leiceſter- 

elds. 1 | 

f Mr Att. Gen. And you went away with him, did 
you ? | 
: Applegate. Ves, as ſoon as ever we took him up 
it was as ſoon as ever we could, at the outſide of 
the Rails. I was the firſt Chair that, upon the 
calling for Chairs after they came thither, was by 
the Standard- Tavern; and from thence we went into 
Long-acre. | | B 
Mr Att. Gen, Whereabout is the Standard-Ta- 
vern? | | 8 
Applegate. It is at the further end of the Fields 
by Leiceſter-houſe; it is by Cramburne-lane, which is 
the Street that leads into Newport-ſtreet, and ſo 
into St Martins lane; and then we were to go to 
the Bagnio in the Long-acre. ; 

L. H. St. My Lord Mohun will you ask this Wit⸗ 
neſs any Queſtions ? | 

Eord Mohun. Yes, my Lord, 1 have a Queſtion 
or two to ask him ; I deſire to ask him, Whether, 
when we were going along, and the Chair, in which 
Captain Core, was turn'd up St Martins-lane, I did 
not cal] out to have him ſtop, and know whither 
they were going ? 

Applegate. Yes, my Lord, you did. 

Lord Mohim. Pray whither did 1 bid you go; 


when you firſt took me up at Locketr's? 


Applegate. My Lord Mobun bid me follow thoſe 
Chairs, but go down to Weſtminſter, for he ſaid 
they all three would go together, and lie together 
that Night. 

Lord Mohun. My Lords, I deſire this Man may 
be ask'd, whether there were not ſeveral Ways of 
going out of the Fields, beſides thoſe of Green-ftreet 
and the Srandard-Tavern ? | 

Applegate. Yes, my Lord, no doubt there are. 

Lord Alohun. Then I'll leave it to your Lord- 
ſhips to make the Obſervation; for there is no Evi- 
dence that I was ever ſeen in the Field after [ 
alighted out of the Chair at Green. ſtreet end; and 
I hope your Lordſhips do obſerve, That he has told 
you, I was as earneſt in begging Captain Coore to 
defer going to Leiceſter-fields till the next Morning, 
and begg'd as heartily of him for it, as any Beggar 
would do for an Alms. | 

L. H. St. My Lord, their Lordſhips, no doubt, 
have made that Obſervation; for he did ſay ſo. 

* Lord Mohun. My Lords, 1 have no more to ask 

8 

2 S. Mr Attorney, Who is your next Wit⸗ 
neſs 

Mr Att. Gen. Our next Witneſs is Peter Ketro, 
who likewiſe was a Chairman that carried my Lord 
Mohun into the Place were the Fact was done. 


Peter Ketro was Sworn. 


Mr Att. Cen. Pray will you acquaint my Lords 
who you carried upon the Thirtieth of October 


laſt, from the Greyhound Tavern to Leiceſter- 
fields ? 


Retro. Upon the Thirtieth of October laſt, in 
the Morning (which was Sunday) very early, we 
were call'd to the Door of the Gy -Tavern, 
and when we came there, there were ſeyeral other 
Chairs there, for there was no Coach, it ſeems, to 


be had. 
Mr Att. 
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Mr Arr. Gen. And who was in your Chair? 


Retro. My Lord Mohun; and there were two 
other Chairs that went away together, wherein 


were Captain Coote and my Lord of Warwick. 


Mr Art. Gen. And whither did you go from 
thence ? | | 

Ketro. We went along the Strand, and when 
we came to the end of St Martins-lane, the Chair 
that Capt. Coote was in, we ſuppoſed by his Order, 
turn'd up the Lane; for my Lord Mohun had given 


us Order to go down to Weſtminſter ; and then 


when we came there, to the end of St. Martins: lane, 
he call'd out to ſtop, and to have the other Chairs 


ſtopt, and they ſtood ſtill at the Back-door of the 


Croſs- Keys Tavern, which is at the end of St Mar- 


tins-lane, and all the three Chairs did make a ſtand 


at that Place, and my Lord of Warwick, and my 
Lord Aobun, and Captain Core talk'd together; 


and my Lord Mohun did deſire Captain Coote to go 


down to Weſtminſter, and to put off the Buſineſs 
for that Night, for nothing of Buſineſs could be 
done; then my Lord of Warwick did ſay, if they 
did go on he would go on with them; but my Lord 
Mohun did endeavour to perſuade em to go down 
to Weſtminſter to Lodge, for nothing could be done 
that Night ; but when the other three Chairs paſt 
by, on the other Side of the Way, and Captain 
Coote would needs go forwards to Leiceſter- fields, 
my Lord Aobun did bid us take up and follow 


them; and he aid, if they would go, he would 


go and ſee what came of it; ſo we took up, and 
followed the other Chairs, and went up the Lane, 
and into Green-ſtreer, to the lower end of Green- 
ſtreet, next the Square, and there our three Chairs 
ſet down my Lord of Warwick, my Lord Mohun, 
and Captain Coote, and were diſcharged. 
Mr Att. Gen. And what became of them after? 
Ketro. There they went up upon the broad 
Stones, up towards the upper end of the Fields. 
Mr Arr. Gen. Did they go all together, or did 
they part? | 
Ketro. They went together, for any Thing 1 
know; I ſaw no parting, and indeed it was ſo dark 
a Night, that Icannot tell what became of em after 
they went out of the Chairs: It was one of the 


darkeſt Nights that ever ] ſaw. 


Mr Art. Gen, Well then, pray what happened 
after that ? 


Ketro, I went to light my Pipe of Tobacco, and 
before we could light a Pipe of Tobacco, there 


was calling at the upper end of the Square for 
Chairs again, and fo up we went with our Chair 
to the upper end of the Fields; and when we came 


there, ſome Body call'd out to have us lift our 


Chair over within the Rails, but we told *em, if 


we did ſo, we could not get it over again, if any 
Body were put into it; and ſo we were bid to go 
to the end of the Rails, in Order to the getting 


out from that Place, and getting in of any Body 
that was to go into the Chair ; and when we came 
to the end of the Rails, we took up Captain Fench, 
and he bid us carry him to the Bagnio in the Long- 
acre, and we did ſo, and at Nemport- ſtreet end he 
would have had us have pull'd off his Cloaths, for, 
he ſaid, he believ'd he was a Dying Man; but we 


carryed him on to the Bagnio in Long-acre, and 
there came after us my Lord of Warwick in another 


Chair; and there we ſet em down. 


Mr Att. Gen. I have a Queſtion to ask you, 


Friend, Did you not fee my Lord Mohun after you 
ſet him down at Green-ſtreet end. 

Ketro. No, indeed, not I; I did not, after he 
went out of the Chair, 


The Tryal of 


ſet em down at the Standard Tavern. 


Mr Art. Gen. Can you tell whither he Went afte 
he went out of the Chair ? : 

Retro. No, Ican't tell whither he went; the 
all three went up the pav'd Stones together b 
whither they went J can't tell. : 

Mr Att. Gen. Did you hear of any other Chai 
that was at that end of the Fields at that Time 

Retro. There was another Chair at that Time 
at the upper end of the Fields. : 

Mr Att. Gen. Did you hear em deſire to take ht 
Cote into that Chair ? 

Ketro. No, I did not. 

Mr Att. Gen. Nor do you know any Thing of 
their putting Mr Core in a Chair ? 

Ketro. No, indeed not I; what they did as tg 
the other. Chair, that was before, they can beſt 
tell, for I can't, | 

L. H. St. Who is your next Witneſs, Mr At. 
torney ? | | 

Mr Att. Gen. Richard Edwards. 

L. H. &. What do you call him to? 

Mr Att. Gen. Becauſe we would not trouble 
your Lordſhips with the Repetition of eyery one 
of the Witneſſes that were here Yeſterday ; this 
is the Man that carry'd Mr Dockwra into the 
Ficld. 

Edwards was Sworn. 


L. H. F. Mr Attorney, What do you ask this 
Witneſs ? 5 

Mr Att. Gen. Pray do you acquaint my noble 
Lords here, who you carried in your Chair to Lei- 
ceſter- fields? | 

Edwards. Indeed, I can't tell; there were three 
Chairs that took up three Perſons at the Greyhound 
Tavern in the $rard, after three other Chairs were 
gone away, and every one had a Gentleman in 
'em: I, for my Part, did not know who was in 
our Chair ; but when we ſhut up the Chair we 
were bid to go to the Standard Tavern in Leiceſter- 
fields, and thither we did go, and there we ſet 
down the Gentleman that was in our Chair, and 
away we went; and as we went up St. Martin's 


Lane, we paſs'd by the Three other Chairs that 


turn'd up before, at the Back- door of the Gf. 
Keys Tavern. 

Mr Att. Gen. Did you ſee the other three Chairs 
in Leiceſter- fields afterwards ? 

Edwards. No, indeed I did not; but went up 


to the Standard Tavern, and ſet down the Gentle- 


man that was in our Chair, and there we left him, 
and went away. 
Mr Att. Gen, Pray, Can you tell who it was that 
you carried ? 
Edwards, Indeed, I cannot very well tell; but 
I believe it was Captain James, or Mr Dock 
WrAa. 


Mr Att. Gen. When you came to the Standard 


Tavern, pray, What happen'd ? What paſsd 


there ? 

Edwards. To the beſt of my Knowledge, I took 
hold of the Knocker of the Door, and knock d at 
the Door, and the Gentleman came out, and was 
ſet down there ; and he gave me a Shilling, and 
away I went with my Chair. 


Mr Att. Gen. When you ſet him down at the 


Standard Tavern, pray, What did he ſay? 

Edwards. He gave me a Shilling, and bid me go 
about my Buſineſs; and ſo we went away. 

Mr Att. Gen. Was you there when you heard 
'em call Chairs back? 

Edwards. No, we went away as ſcon as we had 
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Mr Att. Gen. Did you obſerve which Way they 
went after you ſer hing down ? TEE 

Edwards. No, indeed I did not; I never mind- 
ed which Way they went, after we ſet him 
* Att. Gen. Which Way did you go? ; 

Edwards. We went away down towards Charing- 
* Att. Gen. Did you ſee any other Chairs in 

re when you went down ? 

ata ws, chojg were other Chairs at the 
other End of the Square. 

Mr Att. Gen. Did you ſee any Gentlemen as you 
came down, walking up arcs the Standard Ta- 

rn, upon the pav'd Stones: 
9 No. indeed, my Lords, not that I re- 
member; but 1 did ſee the other three Chairs as I 
paſs'd by at Green-ſtreet End; who were in em, 
or what was become of them that were in 'em, 
that I can't tell. 

Mr Att. Gen. What did they ſay to you any of 
em at that Time? ; 

Edwards. They ask'd us if we were going away, 
and we told them yes; we were diſcharg'd. 

Mr Att. Gen. But pray, Did you not meet any 
of the other Gentlemen upon the pay'd Stones ? 

Edwards. No, indeed, I did not ſee, to the beſt 
of my Remembrance, any other Gentlemen upon 
the paved Stones. . af 

Mr Att. Gen. What did the other Chairmen ſay 
to you ? | ; 

Edwards. They ask'd if we were coming away; 
and we left 'em behind us. 

L. H. St. Has my Lord Mohun any Queſtions to 
ask him? 

Lord Mohun. No, I have not. | 

L. H. St. Mr Attorney, who is your next Wit- 
neſs? 

Mr Att. Gen. Jaclſon, who was the Chairman 
that carry'd Capt. James. (He was Sworn.) 

Mr Att. Gen. Pray, Will you acquaint. my 
Lords who you carry'd frony Locket's to Leiceſter- 


field; ? 


Jackſon. Captain James : There were ſix Chairs 
in all: 1 do not know who went in the other 
Chairs, but in the three Chairs that went together, 
when we went, there was Captain Dockwra, Cap- 
tain French, and Captain James. | 
Mr Att. Gen. And where did you ſet him 
down ? | 
Jackſon. At the Standard Tavern in the Square 
of Leiceſter- fields. | | 
Mr Att. Gen. What became of him after you ſet 
him down ? | 
Jackſon, We knock'd twice at the Tavern Door, 
and then he gave us a Shilling, and we went away 


preſently, and went down on the left Hand upon 


the pav'd Stones, towards Green-ſtreet End. 
Mr At. Gen. Did you meet any Perſons coming 

up upon the paved Stones? | 
Jackſon. Ves, my. Lord, I did. 3 
Mr Att. Gen. Can you tell who thoſe Perſons 

were ? | 

Fackſon. Indeed, I cannot tell. 

es + Att. Gen. How many were they in num- 
r? 
Jackſon. They were two or three; but it was 


ſo dark, that J cannot tell how many they 


were. 
: 4 5 Att. Gen, Which Way were they walk- 
ing ? | 
Jackſon. They were going up towards the mid- 
dle Street. | 
Vol. IV. 
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Mr Att. Gen. How far was that from the Fun 
Lord Taverg?, EL Lon * 
Fackſon. It might be about ſixty Vards from the 
Standard Tavern. 5 
Mr Att. Gen. You ſay there were three Chairs 
ſtanding at the End of Green. ſtreet when you 
came by? 

Fackſor. Yes, there were ſo. | | 

Mr Att. Gen. Had you no Diſcourſe with 

them ? | 

Jackſon. No, indeed, I had not. 8 

Mr Att. Gen. Did you not ask them why they 
ſtay'd there? 1 | 5 

Fackſon. No, indeed, I did not; we paſs'd by 
and went home. 3 

Mr Att. Gen. You know my Lord Aobun, don't 

ou ? 2 
: Jackſon. Yes, I do, very well 

Mr Ait. Gen. Was not my Lord Mohun in that 
Company ? 3 | | $5 

Jackſon. He was when the fix Chairs were call'd 
to Lockers; but I did not hear any Diſcourſe, that 
I can remember, that paſs'd among 'em, nor do 
I know, or did hear, what became of my Lord 
Mohun afterwards. . 

Mr Att. Gen. Were thoſe the other three Chairs 
that went away from Locket's firſt, that you ſaw 
at Green ſtreet End ? 

Jackſon. Indeed, my Lords, I believe ſo; I can- 
not ſwear that they were thoſe three Chairs; hen 
we had ſet down Captain Fames, we did not look 
back any Way at all, but went away home, it be. 
ing ſo late and ſo dark. EE” 

L. H. S. My Lord Mohan, will you ask this Wits 
neſs any Queſtions? | | | 

Lord Mohun. No, my Lord. 3 

Mr Att. Gen. Then, my Lord, we ſhall call 
William Salmon who was the Surgeon that did 
ſearch the Wound by the Coroner's Command, 
when he took the Inquiſition upon the View of 
the Body, 


Who was Sworn. 


Mr Att. Gen. Pray, Did you view the Body of 
Mr Corte after he was Dead? | 

Salmon. Yes, I did view his Body by the Com- 
mand of the Coroner at the Watch houſe where 
it lay in St. Martin's Lane. 
Mr Ate. Gen. Pray then will you acquaint my 
Lords what Wounds you found upon the Body ? 

Salmon. There was one upon the left Part of the 
Breaſt, near the Collar-bone, which, upon prob- 
ing, I found to be half an Inch in Bread'h, and 
four or five Inches deep downward ; the other was 
a Wound that was in his left Side, jnſt under the 
ſhort Ribs, and that was upward ; and upon prob- 
ing of it, I found it was about the Breadth of an 
Inch at the Orifice, and about the depth of five or 
fix Inches, and pierced through the Diaphrag- 
ma. 6 | 

Mr Ate. Gen. Pray, Did you obſerve any Dif- 
ference in the Wounds, or in the Orifice of 
them ? | 

Salmon. That below was a large Wound, larger 
than the other. | 
_ Mr Att. Gen. Were the Wounds, do you think, 
given with two Swords, or with one and the ſame 
e 

Salmon. Indeed, I can't tell. 

Mr Att. Gen. Did you look upon either, and 
which of them to be Mortal? 

Salmon. I look d upon * be Mortal. 


4.02 The Tryal of 


L. H. S. If you have done with him, Mr At- 
torney, will my Lord Mohun ask him any Que- 
ſtions? | 

Lord Mohun. No, I ſhall ask him no Queſtions, 
for I think I need not, I was never prov'd to be 


in the Company, in the Place where the Fighting 


was. 
Mr Att. Gen. We have done with calling of Wit- 


neſſes, till we hear what my Lord Mobun ſays 
co it. i 
L. H. St. My Lord Mohun, This is the Time 
(the King's Evidence being finiſned) for you to 
call your Witneſſes, and make your Defence, 
Lord Mohun. My Lords, I ſhall not call many 
Witneſſes, for I think there is nothing that fixes 
any Thing of Guilt, as to Capt. Coore's Death, as to 
me; but I ſhall call one Witneſs that was here (as 
I underſtand) Yeſterday, but not examined, and 
that is a Perſon that ſaw me afterwards, and 
knows that I had a Wound in my Finger laid open, 
and that Wound was received at Locket's, by en- 
deavouring to part 'em when they were quarrel- 
ling there at that Time. | 


The Witneſs ſtood up. 


TL. H. S. Tho? you are not upon your Oath, yet 
you are as much obliged, in Juſtice and Conſcience, 
to ſpeak the exact Truth, as if you was upon your 
Oath, therefore have a Care what Teſtimony 
you give. 

Witneſs. Yes, my Lord. | 

L. H. Ss. What is the Queſtion you would have 
this Witneſs ask'd ? | 

Lord Mohun. What he knows of my being 
| Wounded about this Time, and what l declared 
concerning that Wound, how I received it? 

L. H. St. I will not refuſe to ask the Queſtion, 
but 1 muſt acquaint your Lordſhip that it ſigni- 
fies nothing in Point of Evidence at Law, what 
you your ſelf did declare after the Fact was over. 
It is Material what you did to prevent this Miſ- 
chief before it happened, but not what you ſaid 

or declared after the Thing was done. You hear 
my Lord's Queſtion, What ſay you to it ? 
Witneſs. I was at my Lord Mohun's ſeveral Days 
after this Buſineſs happened, at the Lodging where 


he lay, and where I ſaw him; he had a Hurt in 


his Hand, and it was laid open, it was in the Fin- 
ger, and that he ſaid was all he got by endeavour- 
ing to part People from fighting. 

Mr Att. Gen. Pray, Sir, when was this? 

Witneſs. It was ſeveral Days after the Death of 
Mr Cote. 

L. H. St. I told your Lordſhip before, that in 
point of Law, ſuch Evidence would ſignify no- 
thing; becauſe your declaring any Matter, after 
the Thing was done, in relation to the Fact, could 
not be admitted as legal Evidence; if any of my 
Lords be of another Opinion, I ſuppoſe they will 
declare it? = 

Lord Mobun. My . Lords, I ſubmit it to your 
Lordſhips; I only deſire he may be ask'd, Whe-. 
ther he ſaw my Hand or no, and how it was? 

Witneſs. I aw my Lord's Finger, and it had 
been laid open ſome Time before; and he ſaid, he 
had received that Wound by endeavouring to part 
Captain French and Captain Coore : That's all I 


know of the Matter. | 
Mr Att. Gen. But, pray, When was That that 


he declared ſo? How long after the Death of 
Mr Coote ? 
: Witneſs. It was ſeveral Days after That, 


11 Will. 3 

L. H. St. You hear, in Point of Law, That can 
be no Evidence at all: If you have no other Wit- 
neſſes to call, your Lordſhip would do well to ſum 
up your Evidence, and make what Obſervationg 
you think fit upon the Evidence has been given for 
the King ? 

Lord Mohun. My Lords, I hope I ſhall make my 
Defence, againſt this Accuſation, with all the Mo- 
deity and Submiſſion to your Lordſhips, that he. 
comes me: Jam very much aſhamed to be brought 
before your Lordſhips upon any ſuch Account as 
this again, after having been once before your 
Lordſhips upon ſuch an Account before. I may 
very well ſay, I am not guilty at all of having any 


Hand in Mr Gore's Death; and I can aflure your 


Lordſhips, I will avoid all Occaſions of giving you 


any Trouble of this Nature for the future: I do 


not doubt but to acquit my ſelf of all Guilt, in re. 
lation to this Matter; and, indeed, with Submiſ. 
ſion to your Lordſhips, there has been no Eyi. 
dence given, relating to me, that does infer any 
Guilt upon me, to prove that I was at the Place 
where this Fact was done; therefore I ſhall only 
make ſome few little Remarks upon what has 
been ſaid, and leave it all to your Lordſhips Con- 
ſideration. | 

The King's Council firſt have call'd the Drawer 
of the Houſe, and he has ſatisfied, that I did ſo 
far endeavour to part 'em, that I threaten'd to 
ſerd for the Guards and ſecure *em, if they would 
not go home; and when they went into the 
Chairs, I went into my Chair, on purpoſe to fol- 


low em down to Weſtminſter, whither I would 


have had them gone; the Prick that I got in my 
Finger, of itſelf ſpeaks, that I endeayour'd to part 
em, and ſo the Drawer he has told you; I am 
ſure it was the Occaſion of a great deal of Pain 
to me, it being forc'd to be afterwards laid open, 
The Chairman that carry'd Mr Coote, ſwears, That 
I, at the Door of the Tavern in St. Martin's Lane, 
did make 'em ſtand, and when I came up to 'em, 
I beg'd, as for an*Alms, that they would go 
home; and I ask'd Cote whither he was going, 
which proves that I was not conſcious of any De- 
ſign of going to fight at that Time: Your Lord- 
ſhips are likewiſe told, That when we came to 
Green-ſtreet End, I was ſet down upon the pard 
Stones. I was ſo, indeed, and I went up about five 
or ſix Yards, but that is all that's prov'd; but! 
did take the quite contrary Way to the Place 
where Mr Cote was wounded. Then there was 
another Chairman, one Applegate, and truly what 
Uſe they make of him, I cannot imagine, as al 
Evidence againſt me; for he ſays, I was very earn. 
eſt in St. Martin's Lane to hinder any Quarrel, and 
indeed at the Tavern- Door, at Locker's, I was ſo 
at firſt ; and when we came to St. Martin's Lane 
End, he ſays, that I order'd 'em to make them 
ſtop, and ask Coore whither he was going, and he 
ſaying he was going to Leiceſter-fields, | endea- 
vour'd all I could to perſuade him to the contra- 
ry, and did entreat him that he would go no far- 
ther, but go down to Weſtminſter to his Lodgi0g, 
or lodge with me; but Mr Core would not ge 
me Time, at that Time the other Chairs coming 
by, to give him further Reaſons, but would go 
away: And then it is objected, that I ſhould ſay, 
That if they would go, I would go and ſee: That 
was, my Lords, I would go on till ! could have 
a further Opportunity to prevent any Fighting 
among them: And the Witneſs Retro fas, 17 
Lord of Warwick did bid the Chair to follow* 

other Chair in which Captain Coore was. NM) fon 
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| r.eminſter, tö go to my Lodgings, 
194 ns ee e the End of the Square, if 
1 did go up the whole Stones, it was direaly the 
contrary Way to the Place where it is prov'd this 
Fact happen'd. For the next Witneſs, Edwards, 
he ſays he ſaw no Body walking upon the pay d 
Stones; and truly, ! did go the direct Way into 
Nemport-ſtreet : And for my not appearing before, 
it was for avoiding Confinement ; and I muſt ſub- 
mit the whole Matter to your Lordſhips, how far 
any Guilt is fix'd upon me, not being prov'd to 
be in the Field at the Time when they fought, or 
ſeen to be in the Company when they came up 
and found Mr Cote wounded, and dying, or dead. 
It is a plain Caſe 1 could have no Hand at all in 
his Death; and ſo | think J need give no further 
Trouble to your Lordſhips, for I believe your Lord- 
ſhips cannot but be ſatisfied, that, as I have plead- 
ed 1 am not guilty of killing this Gentleman: 
Nay, it is impoſſible that 1 ſhould go into the 
Field to be a Second, when my own right Hand 
was wounded, for I was not able to hold my Sword 
in my Sword-Hand, becauſe of that Wound. I 
ſubmit the Matter intirely to your Lordſhips, from 
whom 1 am ſure to meet with every Thing that 


weill be ſuitable to Honour and Juſtice. 


L. H. &. The King's Council are now to ſum 
up the Evidence for the King, 


My Sollicitor General began to ſum up the Evidence 
for the King, but his Voice was 7 low, and the 
Noiſe in the Hall ſo great, that he could not be 
heard, and therefore the Lord High Steward mo- 
wed the Houſe that he might ſtand by the Priſce 
ner at the Bar, which was ſomething nearer than 
the Place where the King's Council ſtood, as was 
done the Day before; and it was order'd ac- 
cordingly. 


L. H. St. Mr Sollicitor, Pray raiſe your Voice as 
much as you ean, that al my noble Lords may 
hear you. | 


Several of the Lords did move, That one that had 
a better Voice might ſum it up, and particular- 
ly Mr Comper; but it being uſually the Part of 
the Solicitor General, and he only having prepar- 
ed himſelf, he was ordered to fo on; but for the 

better Hearing of him, ſeveral of the Lords to- 
wards the upper End of the Houſe, removed from 
their Seats down, as they did the Day before, to 
ſit upon the Wooll-packs. 


Mr Soll. Gen. My Lords, 1 am of Council for 
the King againſt this noble Lord, my Lord Mo- 
bun, the Priſoner at the Bar, who has been upon 
his Tryal this Day, and it comes to my Turn to 
ſum up the Evidence that has been given againſt 
him, which is but a Repetition of what your 
Lordſhips, no doubt of it, have taken exact No- 
tice of; but J muſt ſhortly ſim up the Chief of 
the Particulars thereof, and make a few Remarks 
what of that Evidence ſticks particularly upon 
my Lord Aohun. The firſt Witneſs was the 
Drawer of the Houſe, at the Greyhound in the 
Strand, who gives you an Account who were at his 
Maſter's Houſe the Nine and twentieth of October 
laſt, and particularly, that my Lord Mohin was 
there in the ſame Company wherein this Gentle- 
man was, that was unfortunately killed, and that 
he contiaued in that Company till very late that 


Night, or rather, very early the next Morning; 


when, after the Reckoning was paid, they came 
Vol. Iv | 


all down to the Bar and calbd fot Coaches; and he 
tells you, that he was ſent out, and he tells you 
what he was ſent for, he was ſent for Coaches, 
and ſo cannot give any Account what paſs'd while 
he was gone; but when upon calling for Coaches 
none could be had, there was Order for Chairs to 
be call'd, and Chairs were brought to the Door; 
and when he came in again he heard the Claſhing 
of Swords, and there were Three on the one Side 
of the Bar, and Three of *em on the Other : 1n- 
deed he does ſay, he did not ſee when the Swords 
were drawn, but at that Time they were putting 
up their Swords, my Lord Mohun was in the Com- 
pany, upon which I would obſerve to your Lord- 
ſnips, that there had been ſome Fighting; for the 
Witneſs ſays, upon my Lord's Queſtion, that my 
Lord call'd for a Napkin to put his Hand in, for 
his Finger was cut; and he ſaid, This is all that 
have got by endeayouring to part them; ſo that 
it ſhews there was a Quarrel, and my Lord Mobi 
was in it: When the Chairs were brought to the 
Door, they went into them, there went Mr Cote 
into One, into the Second my Lord of Warwick, 
and into the Third my Lord Mobux, fo that ſtill 
my Lord Mohun was in the Company, and they 
went away together; and tho? it is pretended by 
my Lord, That he did all he could to prevent the 
Quarrel, yet he gave Directions to the Chairmen 
that carry'd him to follow the other Chairs, and 
your Lordſhips perceive what the Buſineſs was that 
they went about, and the other three Chairs fol- 
lowed after preſently, ſo that they all went away 
together; nay, my Lord himſelf does not difowri 
his being in the Company till they came into Lei- 
ceſter-fietds. Next I would obſerve what fell front 


| Brown, who carry'd the very Gentleman that was 


kill'd, Mr Core, that my Lord Mohur was in One 
of the three Firſt Chairs, and that they all went 
together, till that my Lord Aobun call'd out to 
— upon the Turning up into St. Martin's Lane; 
and tho they ſtop'd in St. Martin's Lane, and my 
Lord Mohun did intreat them to let it alone at that 
Time, yet it was only to let it alone till the Morn- 
ing; and when the other three Chaits paſs'd by 
on the other Side of the Way, and Coore would 
have them go on; my Lord Mohun ſaid, If they 
would go on, he would go with them and ſee it: 
Applegate, the Chairman, that catry'd my Lord 
Mohum, ſays the ſame : And fo it is plain my Lord 
Mohun did go on with an Intention to make one 
in the Affray; for Applegate ſays, That when my 
Lord Mohun could not prevail upon his perſua- 
ſions, and when Coote went away after the other 
three Chairs were paſs'd by, my Lord Aohun ſaid, If 
you do go, I muſt go and ſee it; and they did go 
all together: And the Chairman ſays, he ſet my 
Lord Mohun down at the End of G#een-ſtretr, at 
the lower End of the Fields, where the other two 
Chairs ſet down Captain Coote and my Lord 6f 
Warwick, and that they all three walk'd up toge- 
ther towards the Standard Tavern; till all this 
proves my Lord did go there, and that he him- 
ſelf did ſay he would go and fee it : And it is 
plain that my Lord Mobun did go as far as Leite- 


ſter-fields, and it is only his Declaration concern- 


ing himſelf, without any Proof, that he went 
away, and did not go into the Fields, to the Place 
where the Fact was done; and we think it is ſuf- 
ficient Proof that he was one of them that were 
concerned, becauſe we do prove, that he was all 
along in the Company till the very Time that they 
came into the Place where the Thing was done. 
Thea there is the n 2 rry'd Mr James; 
2. a 


404 
- and he tells your Lordſhips, That the three Firſt 
Chairs that went up St. Martin's Lane, went to 
the SKandard Tavern, and there they knock'd at 
the Door, and paid the Chairmen, and went out 
of their Chair; and ſo ſays the other Chair- 
men that carry'd Capt. Doctwra and Capt. French; 
and they ſay alſo, That when they came down the 


pony Stones again, they heard Chairs call'd for, 
JU 


t they did nor inter poſe at all in the Matter, but 
the other two Chairs it ſeems did, for they went 
up to the upper end of the Square, where there 
were two Perſons holding up Mr Coore, and after 
they put the Chair over the Rails, in order to 
have him carried away in a Chair, but they could 
not get him into the Chair. I would likewiſe ob- 
ſerve from the Evidence of the Surgeon, who gives 
you an Account of what nature the Wounds were, 
one was in the Breaſt, near the Collar-bone, on 
the left Side, the other was under the Short. ribs, 
on the left Side too, which could not be given him 
by the Perſon that he was fighting with, he heing 
a right-hand Man, as was prov'd by his Servant: 

My Lord Mebun has call'd but one Witneſs, which 
is only about a little Circumſtance of his being 
wounded in the Hand, and having the Wound laid 
open, but that was two Days after this Fact was 
done; my Lord Mohun could not but know that 

the Matters- he was to anſwer, related to a Time 
before. It muſt be agreed to me, that they all 
three, my Lord of Warwick, my Lord Mobun, aud 

Mr Coote, went all away together, that they were 

carried to Leiceſter- fields, that they were ſet down 
together, and walk'd up together upon the ſtone 

Pavement, when the others were gone towards the 

upper end of the Fields; ſo that in all probability, 
they all went together into the Place where the 

Fight was, and were all concern'd; and if ſo, my 

Lord Mobun muſt be equally guilty with the reſt, 
my Lord Mchun knowing what Buſineſs it was 
they were going about. It muſt be left to your 

Lordſhips, whether he ſhall not be preſumed to be 

there when the Fact was done, eſpecially his ſay- 
ing, when he could not prevail in St Martins-lane, 
to put the Matter off till another Time, that if they 

did go on, he would go and ſee it; fo that putting 
theſe two Circumſtances together, his going in one 
of the Chairs with my Lord Warwick and Core, 
and what he ſaid after when the Chairs ſtopt in 
St Martins-lane, we think are Circumſtances to in- 
duce your Lordſhips to believe, that he was pre- 
ſent at the Time of the Fact committed, or very 

near the Place; and if that be ſo, how far he is 
guilty muſt be ſubmitted to your Lordſhips conſi- 
deration z and this is all that I ſhall trouble your 

Lordſhips with, without repeating the particular 
Evidence, which your Lordſhips, Iam ſure, very 
well remember. 

Lord Mobun. My Lords, I deſire I may ſay one 
Word in anſwer to what Mr Sollicitor has ob- 
ſerv'd; I think your Lordſhips have had no Evi- 
dence given you where Mr Coote was kill'd, but only 
the Chairman that was deſir'd to bring over his 
Chair within the Rails, ſays it was towards Panton- 
ftreet, which is quite contrary to the Place where I 
was ſet down at Green-ſtreet end ; I muſt then be at 
a very great Diſtance from the Place where the 
Fa& was done. | | 

L. H. St. If all have done on both Sides, then 

your Lordſhips have nothing left but to conſider 
of the Evidence which has been given, which ! 
ſuppoſe you will do among your ſelves; 

Lords. Ay, Adjourn, Adjourn. 


The Tryal of 


11 Will. 3. 
L. H. S. Is it your pleaſure, my Lords, to Ad. 
journ into the Houſe of Lords? F 0 Ad 
Lords. Ay, Ay. | 
L. H. S. This Houſe is Adjourn'd j 
Houſe of Lords. into the 


[And the Lords went back in the ſame "OM to the 
Houſe of Lords, and. there they ſtay'd for about 
two Hours Time, debateing the Matter am,,, 
themſelves, and afterwards returned again into 
the Curt in Weſt minſter- hall, and were ſeated 
all in their Places as they were before, and the 
Lord High Steward was ſeated in the Chair before 
the Throne.) ; 


Cl. of the Crown. Serjeant at Arms, make pro- 
clamation. | | 

Serj. at Arms. O Yes, O Ves, O Ves, My Lord 
High Steward of England, his Grace, does 
ſtraitly charge and command all manner of per. 
ſons here preſent to be uncovered, and keep Si- 
lence, upon pain of Impriſonment. 

L. H. K. Is it your Lord ſhips pleaſure to go on 
now to give your judgment? 

Lords. Ay, Ay. 


L. H. &. Then I muſt pray your Lordſhips, ty 


give me Time to write down your Opinions gif. 
tinctly, that I may be able to acquaint you with 
certainty of the Numbers. | 

Lords. Ay, Ay. | 


Then the Lord High Steward ſtood up, and put the 
Queſtion to every Lord, beginning with the Youngeſt 
Baron, to know what his Fudgment was, and the 
Lord to whom he call d, ſtood up in his Place in- 
covered, and laying his Right Hand upon his 
Breaſt, delivered his Judgment in the Manner 
following. 855 


L. H. &. My Lord Bernard, Is Charles Lord No- 
hun Guilty of the Felony and Murder whereof he 
ſtands indicted, - or not Guilty ? 


Lord Bernard. Not guilty, upon my Honour. 


The ſame Queſtion was acked ſeverally of all the 
Lords, who in the ſame Form delivered their Opi- 
mons, as followeth, 


L. Herbert, Not guilty, upon my Honour. 
L. Weſton, Not guilty, upon my Honour, 

L. Aſhburnham. Not guilty, upon my Honour. 
L. Chalmondly. Not guilty, upon my Honour. 
L. Jeſferys. Not guilty, upon my Honour. 
L. Godolphin. Not guilty, upon my Honour. 
L. Guilford. Not guilty, upon my Honour. 
L. Oſelſtone. Not guilty, upon my Honour. 
L. Osborne. Not guilty, upon my Honour. 
L. Craven. Not guilty, upon my Honour. 
L. Cornwallis, Not guilty, upon my Honour. 
L. Granville. Not guilty, upon my Honour. 
L. Berkley. Not guilty, upon my Honour. 
L. Lexington. Not guilty, upon my Honour. 
L. Rockingham. Not guilty, upon my Honour. 
L. Lucas. Not guilty, upon my Honour. 

L. Culpeper. Not guilty, upon my Honour. 
L. Byron. Not guilty, upon my Honour. 

L. Jermyn. Not guilty, upon my Honour. 
L. Leigh. Not guilty, upon my Honour. 
L. Raby. Not guilty, upon my Honour. 

L. Howard. Not guilty, upon my Honour. 
L. Lovelace. Not guilty, upon my Honour. 


L. Hunſ- 


—_—_ 
L. Hunſdon. Not guilty, upon my Honour. 
L. Wharron. Not guilty, upon my Honour. 
L. Eure. Not guilty, upon my Honour. 

Z. Dudley. Not guilty, upon my Honour. 

L. Hitz walter. Not guilty, upon my Honour. 
L. Willoughby. Not guilty, upon my Honour. 
Z. Audley. Not guilty, upon my Honour. 

L. Abergaveny. Not guilty, upon my Honour, 


I. H. Steward. My Lord Viſcount Lonſdale, Is 
Charles Lord Mohun Guilty, &c. 


L. Viſcount Lonſdale. Not guilty, upon my Ho- 
We Townſend. Not guilty, upon my Ho- 


nour. 


L. H. St. The Earl of Grantham, Is Charles Lord 
Mohun guilty, &c. 


E. of Grantham. Not guilty, upon my Honour. 
E. of Albemarle. Not guilty, upon my Honour. 
E. of Tankerville. Not guilty, upon my Honour, 
E. of Warrington. Not guilty, upon my Ho- 
nour. | 
E. of Scarborough. Not guilty, upon my Ho- 


Nour. z 
E. of Mountague. Not guilty, upon my Ho- 


our. | 
; E. of Portland. Not guilty, upon my Honour. 

E. of Rocheſter, Not guilty, upon my Honour. 

E. of Nottingham. Not guilty, upon my Ho- 


nour. 4 
E. of Tarmouth. Not guilty, upon my Honour. 


E. of Radnor. Not guilty, upon my Honour. 
E. of Macclesfield. Not guilty, upon my Ho- 
nour. 

E. of Feverſham. Not guilty, upon my Honour. 

F. of Burlingten. Not guilty, upon my Ho- 
nour. | | 
E. of Carliſle. Not guilty, upon my Honour. 

E. of Bath. Not guilty, upon my Honour. 

E. of Angleſey. Not guilty, upon my Honour, 
E. of Eſſex. Nat guilty, upon my Honour. 

E. of Scarſdale. Not guilty, upon my Honour. 
F. of Thanet. Not guilty, upon my Honour, 

E. of Che/t+rfi-ld. Not guilty, upon my Honour. 
E. of Carnarvan. Not guilty, upon my Honour, 
E. of Kingſton. Not guilty, upon my Honour. 
E. of Winchelſea Not guilty, upon my Honour. 
E. of Stamford. Not guilty, upon my Honour. 
E. of Peterborow. Not guilty, upon my Ho- 
nour. 

E. of Rivers. Not guilty upon my Honour. 

E. of Manchefter. Not guilty, upon my Honour. 

E. of Denbigh. Not guilty, upon my Honour. 

E. of Leiceſter. Not guilty, upon my Honour. 
E. of Bridgwater, Not guilty, upon my Ho- 
nour. 

E. of Dorſet. Not guilty, upon my Honour. 

E. of Suffolk. Not guilty, upon my Honour. 

E. of Huntington. Not guilty, upon my Honour. 

E. of Darby. Not guilty, upon my Honour. 

E. of Kent. Not guilty, upon my Honour. 


Lord High Steward. My Lord great Chamber- 
lain, is Charles Lord Mohun guilty, &c. 


Lord Chamberlain, Not guilty, upon my Ho- 
nour. 


Led High Steward. My Lord Marqueſs of Nor- 
manby, Is Charles Lord Aohun guilty, &c. 
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Lord Marqueſs of Normanby. Not guilty, upon 
my Honour, | | 

L. Marqueſs of Hallifax. Not guilty, upon my 
Honour, 


Lord High Steward. My Lord Duke of Newcaſtli; 
Is Charles Lord Mohun guilty, &c. 


D. of Newcaſtle. Not guilty, upon my Honour. 


D. of Scomberg. Not guilty, upon my Honour, 

D. of St. Albans. Not guilty, upon my Ho- 
nour. | 

D. of Northumberland. Not guilty, upon my Ho- 
nour. | 

D. of Ormond. Not guilty, upon my Honour. 
2 of Southampton. Not guilty, upod my Ho- 
nour. | 

D. of Richmond. Not guilty, upon my Honour. 

D. of Somerſet. Not guilty, upon my Honour. 


L. H. St. My Lord Steward, Is Charles Lord 
Mohun guilty, &c. 


Lord Steward. Not guilty upon my Honour: 


Lord High Steward. My Lord Preſident, Is Char 
Lord Mohun guilty, &c. | 


Lord Preſident. Not guilty, upon my Honour. 
: Then the Lord High Steward of England, ſtand- 
ing up uncovered, putting his right Hand upon 
his Breaſt, ſaid, My Lord Aohun is not guilty, 
upon my Honour. = 


Then the Lord High Steward ſeated himſelf again 


in the Chair, to take the Number of the Peers 


who bad given their Judgment. 


L. H. St. My Lords, Eighty Seven of your Lord- 
ſhips are preſent, and you are all unanimouſly of 
Opinion, That my Lord Mohun is not guilty of 
the Felony and Murder whereof he ſtands In- 
diced. 

Lords. Ay, Ay. 


L. H. St. Let the Priſoner be call'd to the 


Bar. 
Cl. of the Crown. Serjeant at Arms, make Pro- 
clamation. 


Serjeant at Arms. O yes, O yes, O yes, my Lord 


High Steward of England, his Grace, does ſtrait- 
ly charge and command all Manner of Perſons here 
preſeat, to keep Silence, upon Pain of Impriſon- 
ment. . 

Clerk of the Crown. Serjeant at Arms, make Pro- 
clamation. 

Serj. at Arms. O Ves, O Yes, O Yes; Chief Go- 
vernour of the Tower of London, bring forth the 
Body of your Priſoner, Charles Lord Mohun, whom 
you have committed to you, in order to be brought 
hither this Day, upon Pain and Peril will fall 
thereon. 


Then he was brought forth to the Bar, and the Lord © 


High Steward adareſs'd himſelf to him in this 
Manner. Fo 


L. H. St. My Lord Mohun, you have been In- 
diged for the Murther of Mr Richard Cote, 
upon which Indi&ment your Lordſhip has been 
Arraigned, and upon your Arraignment has plead- 
ed Not-guilty, and for your Tryal, you have put 
your ſelf upon your Peers, my Eords here _— 
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ſent; and they have heard the Evidence, and have 
conlidered of it, and delivered their Judgment 
upon the whole Matter; and I am to acyuaint your 
Lordſhip, they are all unanimouſly of Opinion, 
That your Lordſhip is not guilty of the Felony 
and Murther whereof you ſtand Indicted ; and 
therefore your Lordſhip is diſcharged from your 
Impriſonment, paying your Fees. 


Then the Lord Mohun made his Reverence to the 
Lords, and expreſ#d himſelf thus. 


Lord Mobun. My Lords, I do not know which 
way to expreſs my great Thankfulneſs and Ac- 
knowledgment of your Lordſhips great Honour 
and Juſtice to me; but I crave leave to aſſure your 
Lordſhips, That 1 will endeavour to make it the 
Buſineſs of the future Part of my Life, ſo to be- 
have my ſelf in my Converſation in the World, 
as to avoid all Things that may bring me under 
any ſuch Circumſtances, as may expoſe me to the 
giving your Lordſhips any Trouble of this Nature 
for the future: And then making his Reverences to 
the Lords, he went away from the Bar. 

Clerk of the Crown. Ser jeant at Arms, make Pro- 
clamation. | 

Serjeant at Arms. O Yes, O Yes, O Yes, All 
manner of Perſons here preſent, are command- 
ed to keep Silence, by my Lord High Steward 
of England, his Grace upon Pain of Impriſon- 
ment. 
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11 Will. 3 


L. H. Steward. My Lords, The Tryal being at a; 
End, there is nothing remains to be done here 
but the determining the Commiſſion. . 

Lords. AY, Ay. | | 

L. H. St. Sir Samuel Aſtry, let Proclamation be 
made in order to the diſſolving the Commiſſion of 
High Stewardſhip. | 

Cl. of the Crown. Serjeant at Arms, make Procla- 
mation. | 

Serjeant at Arms. O yes, O yes, O yes, My , 
High Steward of England, his Grace" Gila — 
ly charge and command all manner of Perſons here 


- preſent, and that have here attended, to depart 


hence in the Peace of God, and of our Soveraign 
Lord the King, for his Grace, my Lord Hiob Stew. 
ard of England, intends now to diſlolve his Com- 
miſſion. 


And then the White Staff being delivered to hi, © 

Grace, the Lord High Steward, he ſtood up 
and holding it in both his Hands, broke it 2 
two; and then leaving the Chair, came down 15 
the Wool-pack, and ſaid, is it your Lorafuig'; 
Pleaſure to adjourn to the Houſe of Lords 


Lords. Ay, Ay. 
L. H. &. This Houſe is adjourned to the Houſe 
of Lords. 


And ſo they went hack in the ſame Order that 
came into the Court, and all the Aſſembly brokg ug, 


i Eo oe eo 


The TRYA L of Spencer Cowper, Eſq; &c. 


AANSAASSASISA ASSASSSASASAASSSASAAAASA SIA ASSAANSASASAASIN ALS 


Die Mercurii 16 Julii, 1699. 


Proclamation was made for all Perſons concerned to attend. 


d. of Arr. n OU good Men that are 
LI 2 empannelled to enquire, 
rc. Anſwer to your 
Bae Names, and ſave your 
e F bb Fines. 192 
Then Ellis Stephens, Wil- 
liam Rogers and John Marſon being upon Bail, Pro- 
clamation was -made for them to attend, which 
they accordingly did, and Mr Cowper was brought 
into Court by the Under-Sheriff. | 
Cl. of Arr. Spencer Cowper hold up thy Hand. 
(which he did.) John Marſon hold up thy Hand. 
(which he did.) Ellis Stevens hold up thy Hand. 
(which he did.) William Rogers hold up thy Hand. 
(which be did.) 


Cl. of Arr. 

Spencer Cowper, late of the Pa- 
riſh of St. John's. in the Town of Hertford, in the 
County of Hertford, Eſq, John Marſon, late of the 
Pa-iſh aforeſaid, in the County aforeſaid, Gent. Ellis 
Stevens, late of the Pariſh aforeſaid, in the County a- 
Joreſaid, Gent. and William Rogers, late of the Pa- 


O V ſtand indicted by the Names of 


riſh aforeſaid, in the County aforeſaid, Gent. For 
that you not having the Fear of God before your 
Eyes, but being moved and ſeduced by the Tuſtigation 
of the Devil, on the thirteenth Day of March, in the 
Eleventh Tear of the Reign of his preſent Majeſty, by 
Force and Arms, &c. at the Pariſh aforeſaid, in the 
County aforeſaid, in and upon one Sarah Stout Sin- 
ſter, in the Peace of God and our Sovereign Lord the 
King, then and there being violently, feloniouſiy, volun- 
tarily, and of your Malice afore- thought, did make 
an Aſſault ;, and that you the aforeſaid Spencer Cow. 
per, John Marſon, Ellis Stevens, and William 
Rogers, a certain Rope of no Value, about the Neck 
of the ſaid Sarah then and there feloniouſly, volunta- 
rely, and of your Malice afore-thought, did put, plat, 
fix and bind, and the Neck and Throat of the faid 
Sarah, then and there with the Hands of you tht 
Spencer Cowper, John Marſon, Ellis Stevens, and 
William Rogers, feloniouſly, voluntarily, and of you - 
Malice afore- thought, did hold, ſqueeze, and gripe: Ard 
that you the ſaid Spencer Cowper, John Marſon, Ellis 
Stevens, and William Rogers, with the aforeſ# 
Rope, by you the ſaid Spencer Cowper, John o_ 
U 


1 
Ellis Stevens and William Rogers, then as 
fad about the Neck of the aforeſaid Sarah 


d, fixed, bound, and by the ſqueez- 
r f 15 Neck and Throat of the ſaid 


- [4 0 
ay Hands of you the ſaid Spencer Cow- 
er, John Marſon, Ellis Stevens and William Ro- 
4 a4 aforeſaid, the [aid Sarah Stout then and there, 
; Farce and Arms, &c. feloniouſly, voluntarily, and 
of your Malice afore thought, did choak and ſtrangle; 
by reaſon of which choaking and ſtrangling of her the 
ſaid Sarah Stout by you the aforeſaid Spencer Cow- 
er, John Mar fon. Ellis Stevens and William Ro- 
— with the ſaid Rope about the Neck of the ſaid 
Sarah Stout 4s aforeſaid, placed, fixed and bound, and 
by the ſqueezing and griping of the Neck and Throat 
of the ſaid Sarah with the Hands of you the ſaid 
Spencer Cowper, John Marſon, Ellis Stevens and 
William Rogers, as aforeſaid, the ſaid Sarah then 
and there inſtantly died: And ſo you the ſaid Spen- 
cer Cowper, John Marſon, Ellis Stevens and Wil- 
liam Rogers, the ſaid Sarah Stout, on the thirteenth 
Day of March, in the Tear aforeſaid, in the Pariſh 
aforeſaid, in the County aforeſaid, in Manner and 
Form aforeſaid, ſeloniouſly, voluntarily, and of your 
Malice afore-thought, did kill and murder; and the 
ſaid Sarah Stout, as aforeſaid, by you the ſaid Spen- 
cer Cowper, John Marſon, Ellis Stevens and Wil- 
liam Rogers, feloniouſly, voluntarily, and out of your 
Malice afore-thought, chaaked and ſtrangled, into a 
certain River there, being called the Priory River, 
then ſecretly and malicioſly did put and caſt, to con- 
ceal and hide the ſaid Sarah Stout ſo murdered, a- 
gainſt the Peace of our Sovereign Lord the King, his 
Crown and Dignity. &c. How ſayeſt thou Spencer 
Cowper, art thou guilty of the Felony and Murder 
whereof thou ſtanaeſt Inditted, or not guilty ? 


Mr Cowper, Not Guilty. | 
Cl. of Arr. Culprit, How wilt thou be tried? 
Mr Comper. by God and my Country. | 
Cl. of Arr. God ſend you a good Deliverance. 


Then the other Three pleaded not guilty, and put 
themſelves upon their Country in manner afore- 
ſaid. | 


Then Proclamation was made for Information. 


Cl, of Arr. You the Priſoners at the Bar, Theſe 
Men that you ſhall hear called, and perſonally ap- 
pear, are to pals between our Sovereign Lord the 
King and you, upon Trial of your ſeveral Lives 
and Deaths: Therefore if you will challenge them, 
or any of them, your Time to ſpeak is as they come 
to the Book to be ſworn, before they be ſworn, 


Then the Pannel was called over, 


d. of Arr. Do youdeſign to join in your Chal- 
lenges, or to Challenge ſeparately ? 

Mr Comper. If we ſhould Challenge ſeparately, 
there muſt be ſo many ſeparate Tryals, and there- 
fore to prevent the Trouble of the Court, I 
= _— there ſhould be but one Challenge 
for all, 


* Arr. Gentlemen, do you all agree to 


Priſoners. Ves, yes. 


Then after ſome Challenges, as well on the Part of 
the King as of the Priſoners, there not being 4 
full Fury of the Principal Pannel : 
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Mr If your Lordſhip pleaſe, the Pannel 
is now go through, I delire they may ſhew ſome 
legal Cauſe for their Challenges. | 

Mx Jones. | couceive we that are rctained for the 
King are not bound to ſhew any Cauſe, or the 
Cauſe is ſufficient if we ſay they are not good for 
the King, and that is allowed to be a good Cauſe 
of Challenge, for what other Cauſe can we ſhew 
in this Caſe. You are not to ſhew your Cauſe, 
you Challenge peremptorily, ſo in this Caſe the 
King does. | 

Mr Cowper. My Lord, I ſtand at the Bar with 
ſome Diſadvantage, to encounter a Gentleman 
that hath no Concerment ; but however, I do take 
it for Law, that there muſt be a Cauſe ſhewed, 
and that Cauſe muſt be a legal one, and- what that 
Cauſe is they muſt certainly make out. I do think 
it ought to appear that there is ſome Relation, 
or ſome notorious Affection or Friendſhip, or 
ſomething of that Sort, or otherwiſe it is not a 
legal Cauſe of Challenge; and if there ſeem to be 
any Difhculty in this Particular, I hope your Lord- 
ſhip will aſſign me Council to argue it with the 
King's Council. = 

Mr Baron Hatſell. Mr Comper, you are not under 
ſuch Diſadvantage as Men uſually are that ſtand 
where you now do. You have been edncatcd in 
the Study of the Law, and underſtand it very 
well. I have ſeveral Times ſeen how you have 
managed your Clieuts Cauſes to their Advantage. 
As for this Matter of Challenge, Mr Jones, I think 
you ſhould ſhew your Cauſe of Challenge, tho? 
the Law allows the Priſoner Liberty to challenge 
twenty peremptorily. G 

Mr Jones. I don't know, in all my Practice of 
this Nature, that it was ever put upon the King to 
ſhew Cauſe, and I believe ſome of the King's 
Council will ſay they have not known it done. 

Mr Cowper. In my Lord Chief Juſtice Hale's Pleas 
of the Crown, p. 259. it is expreſsly ſo, and in the 
Statute of 33 E. 1, tis ſaid the King ſhall not 
Challenge without Cauſe, and that muſt be legal. 

Cl. of Arr. Call Daniel Clarke. 

Mr Baron FHarſell. Mr Jones, if you can ſay any 
Jury man hath ſaid any Thing concerning this Cauſe, 
and given his Verdict by way of Diſcourſe, or 
ſhew'd his Affection one way or other, that would 
be good Cauſe of Challenge. | 
Mr Jones My Lord, then we ſhould keep you 
here while to morrow Morning. | 

Mr Baron Hatſell. If there hath been any great 
Friendſhip between any Jury-man and the Party, 
it will look ill if he be inſiſted upon. 

Mr Cowper. My Lord, I dont inſiſt upon it, but 
I profeſs I know of no Friendſhip, only that 
Mr Clarke in Elections hath taken our Intereſt in 
Town; I know I have a juſt Cauſe, and I am rea- 
dy to be tryed before your Lordſhip and any fair 
Jury of the County; therefore I do not inſiſt up- 
on it. | 


Then the Fury ſworn was as followeth : 


Evan. Loyd, Eſq; ) Thomas Parrot, 
Wiliam Watſon, Sm. Wallingham, 
John Prior, > Ju r. J Francis Cole, 
John Harrow, 1 Rich, Crouch, 
George Holgate, John Cock, 

John Stracey. 3 | Rich, Dickinſors. 


Mr Cowper. My Lord, I humbly move that 1 
may have Pen, Ink and Paper. * 
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Mr Baron Hatſell. Ay, by all means. | 
. Cl. of Arr. Hold up your Hand. (which he did.) 
And ſo of the reſt. You of the Jury look upon 
the Priſoners, and hearken to their Charge. They 


- ſtand indicted by the Names of, &c. (Prout in 


the Indictment (mutatis mutandis) 

Fury. My Lord, we deſire we may have Pen, Ink 

and Paper. | 
Cl. of the Aſſize. There are three of the Jury 
deſire Pen, Ink and Paper. ; 

Mr Baron Hatſell. Let as many have it as 
will. 

Mr Jones. May it pleaſe your Lordſhip, and you 
Gentlemen that are ſworn, I am of Council for 
the King in this Cauſe, and it is upon an Indict- 
ment by which the Gentlemen at the Bar ſtand ac- 
cuſed for one of the fouleſt and moſt wicked Crimes 
almoſt that any Age can remember; I believe in 
your County you never knew a Fact of this Na- 
ture; For here is a young Gentlewoman of this 
County murdered and ſtrangled in the Night time. 
The Thing was done in the Dark, therefore the 
Evidence cannot be ſo plain as otherwiſe might 


be. 
After ſhe was ſtrangled and murdered, ſhe was 
carried down into a River to ſtifle the Fact, and 


to make it ſuppoſed ſhe had murthered her ſelf; 


ſo that it was indeed, if it prove otherwiſe, a dou- 
ble Murder, a Murder accompanied with all the 


. Circumſtances of Wickedneſs and Villany that I 


remember in all my PraQice, or ever read of. 
This Fact, as it was committed in the Night time, 
ſo it was carried very ſecret, and it is very well 


we have had ſo much Light as we have to give ſo 


much Satisfaction: For we have here in a manner 


two Tryals, one to acquit the Party that is dead, 
and to ſatisfie the World, and vindicate her Re- 


putation that ſhe did not murder herſelf, but was 
murdered by other Hands. For my Part, I ſhall 
never as Council in the Caſe of Blood aggravate ; 
I will not improve or enlarge the Evidence at 
all, it ſhall be only my Buſineſs to ſet the Fact as 
it is, and to give the Evidence, and ſtate it as it 
ſtands here in my Inſtructions. | 
My Lord, for that Purpoſe, to lead to the 


Fact, it will be neceſſary to inform you, that up- 


on Monday the 13th of March, the firſt Day of 
the laſt Aſſizes here, Mr Comper, one of the Gen- 
tlemen at the Bar, * to this Town, and light- 

ouſe, and ſtaid there ſome 
time, I ſuppoſe to dry himſelf, the Weather he- 
ing dirty, but ſent his Horſe to Mrs Stout's, the 
Mother of this Gentlewoman. Some time after he 
came thither himſelf, and dined there, and ſtaid till 
four in the Afternoon ; and at four when he went 
away, he told them he would come and lodge 


there that Night, and ſup. 


According to his Word he came there, and had 
the Supper he deſired, after Supper Mrs Stout the 


young Gentlewoman and he fat together till near 


11 aClock. At 11 Aa Clock there was Orders gi- 
ven to warm his Bed, openly to warm his Bed in 
his hearing. The Maid of the Houſe, Gentlemen, 
upon this went up Stairs to warm his Bed, expect- 
ing the Gentleman would have come up and fol- 
lowed her before ſhe had done, but it ſeems while 
ſhe was warming the Bed ſhe heard the Door 
clep together, and the Nature of that Door is 
ſuch, that it makes a great Noiſe at the clapping 


of it to, that any Body in the Houſe may 


be ſenſible of any One's going out. The Maid 


upon this was concerned, and wondered at the 


Meaning of it, he promiſing to lie there that 


11 Will. 2. 
Night; ſhe came down, but there was nei. 
ther Mr Comper nor Mrs Stout, ſo that we fun. 
poſe, and for all that we can find and learn he 
muſt go out together, After their going my 
the Maid and Mother came into the Room, and the 
young Gentlewoman not returning. nor Mr Co 
per, they fat up all Night in the Houſe, expea.. 
ing what time the young Gentlewoman Would x . 
turn. The next Morning after they had fit | 
all Night, the firſt News of this Lady was, th. 
ſhe lay floating and ſwimming in Water þ © 
Mill-damm. Upon that there was ſeveral Perſons 
call'd ; for it was a ſurprize how this ſhould come 
to paſs. There ſhe lay floating with her Petticoar 
and Apron, but her Night-rail and Morning. 
gown were off, and one of them not found 15 
ſome time after; and the Maid will give you ; 
Account how it came to be found. rn 
This made a great Noiſe in the Country; for 
it was very extraordinary, it happening that from 
the time the Maid left Mr Comper and this youn 
Gentlewoman together, ſhe was not ſcen or hear 
of till next Morning, when ſhe was found in this 
Condition, with her Eyes broad open, floating y 
on the Water. 4 

When her Body came to be viewed it was ye. 

ry much wondered at: For in the firſt Place it i; 
contrary to Nature, that any Perſons that drown 
themſelves, ſhould float upon the Water. We 
have ſufficient Evidence that it is a Thing that ne. 
ver was, if Perſons come alive into the Water 
then they ſink, if dead then they ſwim, that made 
ſome to more curious look into this Matter. At firſ 
it was thought that ſuch an Accident might hap- 
pen, though they could not imagine any Cauſe 
for this Woman to do ſo, who had ſo great Prof. 
perity, had ſo good an Eſtate, and had no Occaſ.- 
on to do an Action upon her ſelf ſo wicked. and 
ſo barbarous, nor cannot learn what Reaſon ſhe 
had to induce her to ſuch a Thing. Upon view 
of the Body it did appear there had been violence 
uſed to the Woman, there was a Creaſe round 
her Neck, ſhe was bruiſed about her Ear, ſo that 
it did ſeem as if ſhe had been ſtrangled either by 
Hands or a Rope. 
Gentlemen, upon the Examination of this Mat- 
ter, it was wondered how this Matter came 
about, it was dark and blind. The Coroner at 
that time, nor theſe People had no Evidence gi- 
ven, but the ordinary Evidence, and it paſs d in 
a Day. We muſt call our Witneſſes to this Fact, 
that of neceſſity you muſt conclude ſhe was ſtrang- 
led, and did not drown her ſelf; if we give you 
as ſtrong a Proof as can be upon the Nature of the 
Fact that ſhe was ſtrangled, then the ſecond Mat- 
ter under your Enquiry will be, to know who, 
or what Perſons ſhould be the Men that did the 
Fact. I told you before, it was, as all wicked Adti- 
ons are, a Matter of Darkneſs, and done in ſe- 
cret, to be kept as much from the Knowledge of 
Men as was poſlible. | 

Truly Gentlemen, as to the Perſons at the Bar, 
the Evidence of the Fact will be very ſhort, and 
will be to this Purpoſe. 

Mr Cowper was the laſt Man unfortunate- 
ly in her Company, 1 could wiſh he had not 
been ſo with all my Heart, *tis a very unfortunate 
Thing, that his Name ſhould upon this Occalion 
be brought upon the Stage; but then my Lord, 
it was a ſtrange Thing; here happens to be three 
Gentlemen, Mr Marſon, Mr Rogers, and Mr Steven, 
as to theſe Three Men, my Lord, don't heat of 
any Buſineſs they had here, unless it was 40 
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to ſerve ſome — or ws done from his coming there at Night to his g0- 
upon this Meſſage, for my Lord, ing out. ID 

_ * Town, (and in Things of this Na- Sarah Walker, May it pleaſe you, my Lord, On | 
— tis well we have this Evidence, but if we Friday before the laſt Aſſizes, Mr Cowper's Wife | 
. been ſtreightned in time it would have ſent a Letter to Miſtreſs Srour, that ſhe might | 
— out more, theſe Things come out flow- expect Mr Cowper at the Aſſize time, and there- | 
10 theſe Perſons, Mr Stevens, Mr Rogers, and fore we expected Mr Comper at that time, and 
Me Marſon came to Town here on the 13th of accordingly provided 3 and as he came in with 
March laſt, the Aſſize Day: My Lord, when the Judges, ſhe ask d him if he would alight, he 
they came to Town, they came to an Houſe, and ſaid no, by reaſon I come in later than uſual, I 
took Lodgings at one Gurreys, they took a Bed will go into the Town and ſhow my ſelf, but he 
for Two, and went ont of their Lodging, ha- would ſend his Horſe preſently ; ſhe ask'd him; 
ving taken a Room with a large Bed 1a it, and how long it would be before he would come, be- 
afcerwards they went to the Glove and Dolphin, cauſe they would ſtay for him; he ſaid, he could | 
and then about Eight a Clock one Marſon came not tell, but he would ſend her Word, and ſhe | 
to them there; in what Company they came, thought he had forgot, and ſent me down td 
your Lordſhip and the Jury will know by and by ; know, whether he would pleaſe to come : he 
they ſtaid there, my Lord, at the Glove from aid, he had Buſineſs, and he could not come juſt 
Bight a Clock to Eleven, as they ſay- At Ele- then, but he came in leſs than a quatter of an 
ven theſe three Gentlemen came all in to their Hour after, and dined there, and he went away 
Lodging together to this Gurrey's z my Lord, at four a Clock, and then my Miſtreſs ask d him; 
when they came in, it was very obſervable a- if he would lie there, and he anſwered yes, and | 
mongſt them, unleſs there bad been a fort of he came at Night about nine a Clock, and he | 
Fate in it: Firſt, That they ſhould happen to be at talking about half an Hour, and then call'd 
in the Condition they were in; And ſecondly, for Pen, Ink and Paper, for that, as he ſaid, he was | 
fall upou the Diſcourſe they did at that time ; for to write to his Wife, which was brought him; | 
my Lord, they called for Fire, and the Fire was and he wrote a Letter, and then my Miſtreſs | 
made them, and While the People of the Houſe went and askd him, what he would have for | 
were going about, they obſerved and heard theſe Supper, he ſaid Milk, by reaſon he had made a | 
Gentlemen talk of Mrs Sarah Stout, that happen- good Dinner; and I got him His Supper and he 
ed to be their Diſcourſe 3 one ſaid to the other, eat it, after ſhe called me in again, and they 
Marſon, ſhe was an old Sweet-heart of yours: were talking together, and then ſhe bid me make 
Ay, faith he, but ſne caſt me off, but I reckon a Fire in his Chamber, and when I had done ſo, 
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do this Matter, 


ee laid eta. ꝙ— 


by this Time a Friend of mine has done her Bu- I came and told him of it, and he looked at me, 
ſineſs: Another piece of Diſcourſe was, I believe and made me no Anſwer ; then ſhe bid me warm 
2 Friend of mine is even with her by this time. the Bed, which accordingly I went up to do as, 
They had a Bundle of Linnen with them, but the Clock ſtruck 11, and in about a quarter of 
what it was is not known, and one takes the Bun- an Hour, I heard the Door ſhut, ms thought 
dle and throws it upon the Bed, well, ſaith he, he was gone to carry the Letter, and ſtaid about 
her Buſineſs is done, Mrs Saran Stout 's courting a quarter of an Hour longer, and came down, 
Days are over, and they ſent for Wine, my Lord; and he was gone and ſhe, and Mrs Stove the Mo- 
ſo after they had drank of the Wine they talk'd tber, ask'd me the Reaſon why he went out 
of it, and one pulled out a great deal of Mo- when I was warming his Bed, and ſhe ask'd me 
ney, ſaith one to another, what Money have for my Miſtreſs, and I told her, I left her with 
you ſpent to Day? Saith the other thou haſt Mr Conper, and I never ſaw her after that, nor did 
had 40 or 50 l. for thy Share: Saith the other, I Mr Cowper retutn to the Houſe. | 


—— — _— 


will ſpend all the Money I have, for Joy the Bu- 
ſineſs is done. 

My Lord, this Diſcourſe happened to be among 
them, which made People of the Houſe conſider 
and bethink themſelves, when the next Day they 
heard of this Mrs Srout's being found in the Wa- 
ter, this made them recolle& and call to mind 
all theſe Diſcourſes. 

My Lord, after theſe Gentlemen had ſtaid there 
all Night, next Morning truly it was obſer ved 
(and I ſuppoſe ſome Account will be given of it) 
that Mr Comper and they did meet together, and 
had ſeveral Diſcourſes, and that very Day went out 
of Town, and I think as ſoon as they came to 
Hoddeſdon, made it all their Diſcourſe and Buſi- 
neſs to talk of Mrs Stout. 


Mr Jones. How long did you ſit up? 
- aro All Night. F 
ir Jones. What time next Morning did you 

ſee her ? * 

Walker. About 7 a Clock. 

Mr Jones. In the Water, or out? 

Walker, Out of the Water. f 

Mr Comper. Pray will you recollect a little, and 
be very particular as to the Time when 1 went 
out at Night. | 

Walker. Sir, it was a quarter after Eleven by 
our Clock, the difference between the Town Clock 
and ours was half an Hour. 

Mr Comper. But you ſay by your Clock it was a 
quarter after Eleven. 

Walker. Yes, Sir. 
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My Lord, we will call our Witneſſes, and Mr Comper. Pray what Account did you give as 
prove all theſe Fats that I have opened to your to the Time to the Coroner's Inqueſt ? 


| 
| 
| 
| 
| 


＋ Lordſhip, and then I hope they will be put to Walker. I ſaid then it was Eleven, or a quarter 
rtunate give you ſome Account how all theſe Matters after Eleven, when J heard the Door ſhut. 1 
Occaſion came about. Mr Cowper. Pray was Miſtreſs Scout preſent with | 
Lord, | | the Coroner's Inqueſt when you gave that Ac- | 
de three Call Sarah Walker. (who was ſworn.) count? 
Steven, Walker, Yes, ſhe was. | 

hear of Mr Jones. Mrs Walker pray give an Account to Mr Comper. Pray what Account did you give 

was to my Lord and the Jury, of Mr Cowper's coming as to the Time before my Lord Chief Juſtice 

do to your Houſe the 13th of March, and what was Holt! 


Gg Waller. 
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Walker. I gave the Account that it was Eleven, 
or a quarter of. an Hour after. | 
Mr Comper. In her Depoſitions there is half an 
Hour's difference, for then ſhe ſaid it was halfan 
Hour after 10. „ 
Mr Baron Hatſell. Which Clock was earlieſt, 


yours or the Town Clock? 


Walker. Ours was half an Hour faſter than 
theirs. | 

Mr Cowper. How came you to know this? 

Walker. By reaſon that Dinner was dreſt at the 
Cook's, and it was ordered to be ready by Two a 
Clock, and it was ready at Two a Clock by the 


Town Clock, and half an Hour after Two by 


Ours. 
Mr Cowper. When you came down and miſs'd 


- your Miſtreſs, did you enquire after her all that 


Night ? | 
Walker. No, Sir, I did not go out of the Doors ; 
I thought you were with her, and ſo I thought 


ſne would come to no harm. 
Mr Cowper. Here is a whole Night ſhe gives no 


Account of. Pray Miſtreſs, why did not you go 
after her? | 


Walker. My Miſtreſs would not let me. 
Mr Comper. Why would ſhe not let you? 

Walker. I ſaid I would ſee for her: No, faith 
ſhe, by reaſon if you go and ſee for her, and do 


not find her, it will make an alarm over the Town, - 
and there may be no occaſion. 


Mr Cowper. Did your Miſtreſs uſe to ſtay out all 


Night? 


Walker. No never. 

Mr Cowper, Have not you ſaid ſo ? 

Walker. I never ſaid ſo in my Life. 

Mr Cowper. Pray Mrs Walker did you never take 
notice that your Miſtreſs was under Melancholy ? 

Walker. 1 don't ſay but ſhe was melancholy ; ſhe 
was ill for ſome time, and I imputed it to her 
illneſs, and I know no other Cauſe. 3 

Mr Comper. Have you not often told People that 
your Miſtreſs was a melancholy Perſon, upon your 
Oath ? | 

Walker. J have ſaid ſhe hath been ill, and that 
made her melancholy. | 

Mr Comper. I will ask you this Queſtion, pray 
did you ever purchaſe any Poiſon, more or leſs, 


within theſe twelve Months? 


Walker. Yes, Sir, I did ſo, and can tell what 
it was for. ; X | 

Mr Cowper. By whoſe Order ? 

Waller. By my own Order. 


Mr Comper. Did you buy Poiſon but once, upon 


your Oath? 
Walker. I believe I might buy twice. 
Mr Cowper. Where? 
Walker. Of Mr Ludman. 
Mr Comper. Both times there ? 
Walker. Yes. 
Mr Comper. Of him? 
Walker. No, of the young Man. 
Mr Cowper. Did you ever buy any Poiſon at 


Luton? 


Walker. No. 

Mr Comper. Did you ever buy any by your Mi- 
ſtreſſes Order, or of one Mrs Crooke, upon your 
Oath? 

Walker. No, I never did. 

Mr Cowper, Pray at what time was it that you 
bought this Poiſon you ſpeak of ? 

Walker. I can't remember. 

Mr Comper. Pray recolle& your ſelf. 
Walker. It was within this half Year to be ſure. 
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Mr Comper. What was the Name of the poiſon 
you ask'd for? | | 

Walker. I ask'd for white Mercury. | 

Mr Cowper. She faith, 1 paſs'd by her Miſtreſſes 
Houſe, and went directly to Mr Bareſoot's, pra 
did not you come to Mr Barefoot's after me f 

Walker. Yes, Sir. 

Mr Cowper. Pray did you give the ſame Account 
before the Coroner, when this Matter was Enquir'g 
into, that you have now done? 

Walker. Yes, I did as near as I can tell. 

Mr Cowper. Did you give this Account in Su. 
ſtance ? | | 

Walker. Yes, I did. 

Mr Baron Hatſel. Mr Comper, I ſuppoſe you 
don't mean in relation to the Poiſon. 

Mr Comper. My Lord I mean in relation to ſo 
much of the Evidence which ſhe now pives, and 
particularly reſpects me. For what End or pur- 
poſe did you buy it? 

Walker, | bought it to Poiſon a Dog. 

Mr Comper. Why ſhould you poiſon the Dog ? 

Walter. It was a Dog that uſed to haunt our 
Houſe that did us a great deal of Miſchief, hut 
that did not do, ſo 1 bought it a ſecond time. 

Mr Comper. Who gave it to the Dog? 
— *'Twas another Maid did give it the 

g. 
Mr Camper. Why did you then ſwear it was gi. 
ven the Dog. | 

Walker. Sir I ſaw It given. 

Mr Comper. Did your Miſtreſs know of it? 

Walker. Yes ſhe did know of it afterwards, 

Mr Comper. How did you give it? 


Walker. In warm Milk. 


Mr Cowper. How did the Milk look? 

1 It did not look diſcolour'd in the 

eaſt. | 

Mr Baron-Harſell. You ſaid juſt now your Mi- 
ſtreſs was ill, and that made her melancholy, 
what Illneſs was it ? 

Walker. My Lord, ſhe had a great pain in her 
Head. 

Mr Baron Hatſell, How long had ſhe been trou- 
bled with it ? Eo, 5 

Walker. Ever ſince laſt Aay was twelve Months 
was the beginning of it. 

Mr Jones. Did you ever find her in the leaſt in- 
clined to do her ſelf a Miſchief ? 

' Walker. No, I never did. 

Mr Cowper. You bought Poiſon twice, did yo! 
give all the Poiſon you bought to the Dog ? 

Walker. Yes. 

Mr Comper. The firſt and the laſt ? 

Walker. Yes the whole. 

Mr Conper. How much did you buy ? | 
Walker. I am not certain how much I bought. 
Mr Comper. Pray what Miſchief did it do the 

Dog? ; 
Walker. 1 cannot tell, he may be alive til] now 

for ought I know, | 

Mr Comper. What Miſchief did the Dog do? 

Waller. A great deal, he threw down fevers 
Things and broke them. 

Mr Jones. Did Mr Comper, upon your Oath, heat 
Miſtreſs Stout give you Order to make his Fire 
and warm his Bed ? : 

Walker. He knows beſt, whether he heard it ot 
no; but he ſat by her when ſhe ſpake it. 

R — Jones. Did ſhe ſpeak it ſo as he might 

ear! | 

Walker. Yes ſhe did, for he was nearer than . 

Mr Jones. And did not he contradict 1 
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Not in the leaſt. Berry. Her Eyes were open. 

_— Was it the old or young Woman, that Mr Jones. Was ſhe ſwell'd with Water?! 
ive you the Order? | Berry, I did not perceive, her ſwell'd; I was 
' Walker. The young Woman. :  amarz'd at it, and did not ſo much mind it as f 

Mr Conper. Pray, Did the Dog lap it, or did ſhould. vs 
ou pour it down his Throat, upon your Oath ? Mr Jones. But you remember her Eyes were 

aller. No, he lapt it, upon my Oath. ſtaring open? 

Mr Jones. Did Mr Cowper ſend for his Horſe from Berry. Yes. es. nl wil 1 finfhs. 
our Houſe the next Day ? i Mr Jones. Did you ſee any Marks or Bruiſes 

Walker. I can't ſay that; I was not in the Way. about her? | - 

Mr Jones. Did he come to your Houſe after- Berry. No. 
wards? a | Mr Comper. Did you ſee her Legs? 

Walker. No, I am ſure he did not. Berry. No, I did not. | 

Mr Jones. Was the Horſe in your Stable when Mr Cowper. They were not above Water ? 

it Vas ſent for? ; | Berry. No. 

Waller. Yes, Sir. | Mr Comper. Could you fee them under Water? 
Mr Jones. And he did not come to your Houſe Berry. I did not ſo much mind it. | 
again, before he went out of Town? Mr Cowper. Did ſhe lie ſtraight or double, dri- 

Walker. No, Sir. wt ven together by the Stream ? | 

Mr Jones. Do you know which Way he went out Berry. I did not obſerve. 
of Town !? Mr Cowper. Did you not obſerve Weeds and 
Maler. No, Sir. Trumpery under her? 

Mr Baron Hatſell. Did Mr Comper uſe to lodge Berry. There was no Weeds at that Time 

at your Houſe at the Aſſizes? thercabouts ? | 

Walker. No, my Lord, not ſince I came there; Mr Jones. Was the Water clear ? 

the Seſſions before, he did. Berry. No, it was thick Water. 

Mr Cowper. Where did you come to invite me Mr Jones. Was there any Thing under her, in 

to Dinner ? 3 the Water, to prevent her ſinking? 

Walker. At Mr Bare ſoot's. z Berry. No, I do not know there was; ſhe lay 
Mr Cowper. Thea you knew I was to lodge on her right Side, and her right Arm was driven 


there ? | 5 between the Stakes, which are within a Foot of 
Mr Baron Hatſell. Who wrote the Letter on one another. | 

Friday, that Mr Comper would lodge there? Mr Jones. Did any Thing hinder her from ſink- 
Walker. I know not who wrote it, his Wife ing? | 

ſent it, Berry, Xot that I ſaw. 


Mr Jones. Did he tell you he would lodge there Mr Jones. Did you help to take lier out from 
that Night before he went away ? the Stakes ? | - 
Walker. When he went from Dinner he ſaid ſo. Berry. No. | 
Mr Jones. Call Fames Berry, (who was Sworn.) Mr Jones. Call John Venables. 
Now, my Lord, we will give Evidence of the Man- Mr Comper. Mr Berry, if I underſtand you right; 
ner, how ſhe was found. Mr Berry, Do you remem- you ſay her right Arm was driven between the 
ber when Mrs. Stout was found by your Mill ? Stakes, and her Head between the Stakes; could 
Berry. No, indeed, I do not know juſt what you perceive her right Arm, and where was her 
Day it was. Left-arm ? 
Mr Jones. When you found her, do you remem- Berry. Within a ſmall Matter upon the Water. 
ber how, in what Manner ſhe was found ? Mr Bar. Hatſell. Did you ſee her Head and Arm 
Berry. Ves; I went out in the Morning to ſhoot between the Stakes? | 
a Fluſh of Water by fix a-Clock, and I ſaw ſome- Jerry. Yes; her Arm by one Stake, and her 
thing a floating in the Water, ſo I went out to Head by another. 
ſee what it was, and 1 ſaw part of her Cloaths. Mr Jones. Did the Arm hang down, or how ? 


Mr Jones. Did you ſee her Face? | Berry. | did not mind ſo much as I might have 
Berry. No, not then. done, 1 
Mr Jones. Was her Face under Water, or 

above? Then John Venables was Sworn. 


Berry. No Part of her Body was above Water, | 
only ſome Part of her Cloaths. | Mr Jones. Did you ſee Mrs. Stout, when ſhe was 
Mr Jones. How many Foot deep might the Wa- taken out of the Water, and as ſhe lay in it? 
ter be ? | Venables. Yes. | 
Berry. Five Foot deep. Mr Jones. Give an Account how yon found 
Mr Jones. And how much was ſhe under Water, her. | 
do you conceive ? Venables. She was floating upon the Water. 
Berry. She might be under Water about five or Mr Jones. How? Was all her Body, or what 
lix Inches. Part in the Water ? | 
Mr Jones. Then her whole Body was not under Vienables. She lay upon her right Side, and this 
Water, was it ? | Arm upon the Water, rather above the Water, 
Berry. Yes. | her Ruffles were above the Water. 
Mr Jones. Was her Face under. Water ? Mr Jones. Did you help to take her out? 
Berry. Yes. | ' Venables. No, Sir. 
Mr Baron Hatſell. Did ſhe lie upon her Face, or Mr Fones, Were her Eyes open then ? 
her Back ? Venables, Her Eyes were open when I aw her, 
Berry. She lay upon her Side. but 1 did not ſee her when ſhe was taken out. 
Mr Jones. When ſhe was taken out, Were her Mr Jones. Did any Thing hinder her from 
Eyes open or ſhut ? ſinking? 8 
Vol. IV. gg 2 Venables: 


412 The Tryal of 


Venables. 1 ſaw nothing to hinder her if ſhe 
would have funk. | 

Mr Fones. Call Leonard Dell, (who was Sworv.) 
Did you fee this Mrs Stont in the Water? 


Dell. Yes. 
M Jones. Pray tell us in what Poſture ſhe was 


found. 


Dell. I ſaw her floating in the River; I aw her 


Face and her Cloaths, 
Mr Jones, Were her Cloaths all above the 


Water ? 
Dell. Her Stays and her Coat that ſhe had next 


her. 


Dell. Some Part of them. 
Mr Jones. Did you ſee her Face, was that above 


the Water? 


Dell. No, Sir, it was between the Piles; ſhe 
lay on her right Side, and her Head was between 
the Stakes, and her right Arm. 

Mr Jones. Did you help to take her out of the 


Water? | 

Dell. Yes. | 

Mr Jones. Did any Thing hinder her from ſink- 
ing ? | 
bel Neither Stakes nor any Thing there. 

Mr ones. Did her Arms or Neck ſtick to the 
Stakes ? 

Dell, Not to my thinking. 

Mr Jones. Was the Water clear, or weedy. 

Dell. It was very clear. 

Mr Jones. How many Foot deep was it? 

Dell. I know not, but it might be five Foot 
deep. 

Mr Jones. Did you help to take her out of the 
Water ? 

Dell. Ves, Sir, and we took her and carried her 
into the Meadow jug by, and laid her on the 
Bank. 

Mr Jones. Did you obſerve her Face, Neck, or 
Arms, to be bruis'd ? | 

Dell. I ſaw no Bruiſe at all. 

Mr Comper. How did you know but her right 


Arm did reach to the Ground, fince you did not 


ſee it ? | 

Dell. We could ſee her Arm lie in this Manner 
between the Piles, the right Arm was downwards, 
for ſhe lay on one Side. 

Fury-man. Did you ſee any Arm above in the 
Water ? 

Dell. No. 

Mr Baron Hatſell. You ſhould propoſe your Que- 
ſtions to the Court. | | 

Juryman. My Lord, I deſire to know where 
was her left Arm. 

Mr Baron Hatſell. Where was her left Arm? 

Dell. Ican't tell how it did lie; I did not obſerve it. 

Mr Baron Hatſell. When you took her out of 
the Water, did you obſerve her Body ſwell'd ? 

Dell. We carry'd her into the Meadow, and 
laid her on the Bank fide, and there ſhe lay about 
an Hour, and thea was order'd to be carry'd in- 
to the Miller's. 7 

Mr Baron Hatſell. Did you obſerve that any 
Water was in her Body ? 

Dell. None at all that I could ſee ; but there 
was ſome ſmall Matter of Froth came from her 
Mouth and Noſtrils. 

Jury- an. My Lord, I deſire to know whether 
her Stays were lac'd ? 

Dell. Ves, ſhe was laced. 

Mr Cowper. If I take you right, you ſay ſhe yas 
ſtrait· laced? 


Mr ones. Were theſe plainly above the Water? 


tl Will. 8 


Dell. Her Stays were laced. 


Mr Comper. And you ſay there was Proth and 


Foam came out of her Mouth and Noſtrils? 
Dell. Yes, Sir. 
Mr Fones. Pray, What Quantity? 

Del. 1 could hold it all in the palm 

Hand. + ME! 

Mr Cowper. How was ſhe taken out of the WI. 

5 828 | 
Dell. My Lord, we ſtood pon the Bridge. 

and another Man, where ſhe lay, and he laid hold 

of her, and took her out. 
Mr Jones. And did you not perceive ſhe Was 
hung ? | 
Dell. No, rey Lord. 
Mr Comper. Pray, Where was ſte laid when fhe 
was taken out ? 
Dell. In the Place call'd the Hoppers juſt by. 
Mr Cowper. How long did ſhe lie there? 
Dell. About an Hour. 
Mr Comper. Did you ſtay there all that Time? 
Dell. Yes. "Xi ; Ls 
Mr Cowper. And did the Froth continue to if. 
ſue from her Mouth and Noſtrils? 


of my 


Mr Baron Hatſeil. He told you, Mr Comper, he 


could hold it. all on the Palm of his Hand. 
Mr Jones. Call John Ulſe, (who was Sworn.) Jahr 
Ulfe, Did you ſee Mrs Stout when ſhe was taken 


out of the Water ? 


Dlfe. Yes. 5 | 
Mr Jones. Give an Account of the Condition ſhe 


was in. 


Ulfe. She lay on one Side; I help'd to take her 
out | 


Mr 7ones. Did ſhe hang or ſtick by any Thing? 

Ulfe. There was nothing at all to hold her up; 
ſne lay between a Couple of Stakes, but the stakes 
could not hold her up. 

Mr Jones. Did you ſee her after ſhe was taken 
Out: | 

Ulfe. Yes. | 

Mr Fones. Did any Water come out of her? 

Ulfe. Nothing at all, only a little Froth came 
out of her Noſtrils. 

Mr Jones. Call Katharine Dew, (who was Sworn.) 
Did you ſee Mrs. Stour taken out of the River ? 

Dew Yes, | 

Mr Jones. Did you ſee her in the River before 

Dew. Yes, Sir. 

Mr Jones. How did ſhe lie in the River? 

Dew. She lay Side-way with her Eyes open, and 
her Teeth clenched in her Head, with Water 
flowing a little from her Face, ſome Part of Her 
and her Petticoats were above Water. 

Mr Jones. Did nothing hold her from ſinking ? 

Dew. Her right Arm lay againſt the Stake. 

Mr Fones. Did you ſee her after ſhe was taken 
out of the River ? 

Dew. Yes, Sir. | 

Mr Jones. Was ſhe ſwell'd ? 

Dew. I did not perceive ſhe was ſwell'd at all, 

Mr Jones. Did you handle her? 

Dew. No, I touch'd nothing but her Petticoat. 

Mr Jones. Did you obſerve her Legs were in 
the Water? 

Dew. No, I did not. 

Nr Cowper. Did you ſee where her right Arm 
was? i 


Dew. I could got ſee her right Arm, the Water | 


flow'd over it. | 
Mr Cowper. Did you ſee her after this Time ? 


ward. 
Mr Bar. 


— 


Dew. Ne Sir, I ſa her taken out, but not after- 
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Mr Bar. Hatſel. Did 


the Ground? 


es my Lord. | 
Hong Harſul How was ſhe then? 
Dew. She purged at the Noſe and one of her 
Eyes did not take particular Notice after ſhe was 
out, the Notice 1 took was when ſhe was 1n the 


wm ** Hatſell. What did you ſee at her Eye? 


Froth, my Lord. 3 
2 Did you ſee her after ſhe was ſtripp'd 


naked ? 
Dew, No my Lord. ; 
Mr Jones. Was it a ſettled Frothing, or a Pur- 


_ A purging Froth 
Mr Bar. Harſel Did any Body wipe it off? 
Dew. No, my Lord, I did not ſee any Body do 


1 Bar. Hatſell. | Then there was no new Froth 


came? 


Dew. No, my Lord, I ſaw- her froth at the 
Noſe and one of the Eyes, as ſoon as ſhe was taken 
out, but 1 did not ſtay long. 

Mr Cowper. Was ſhe ia her Stayes? 

Dew, Yes Sir. 

Mr Cowper. Was ſhe not laced ? 

Dew. Yes ſhe was lac'd beforc and behind. 


Mr Jones. Call Thomas Dew. (Who was Sworn.) 


Did you ſee this Mrs Stout in the Water; Pray 


give my Lord and the Jury an Account what Poſ- 
ture ſhe was in. 

Dew. 1 ſaw her lying in the Water floating, 
above the Water | will not ſay, but the Water ran 
fome ſmall Matter over her, her right Arm was 
within the Stake; and her left Arm without, ſhe 
lay juſt upon her Side, and I ſaw her when ſhe was 
firſt taken up, and her Shoes and Stockings were 
as clean as when they were put on, no Mud nor 
Dirt upon them, and I ſaw her Shoes and her Stock- 
ings, as high as her knee almoſt, but 1 ſaw no 
Dirt. | 
Mr Jones. Do you believe that ſhe had been ſunk 
to the Bottom ? 

Dew. She did not look as if ſhe had, nor I ſee no 
Water come from her. 

Mr Jones. Did you obſerve, that ſhe was ſwelled 
at all ? | 

Dew. No, nor ſwell'd that I perceive a hit, there 
was a little Froth that came out of her Noſe, and 
about her (I can't ſay from her Eye) in that it was 
a ſmall Quantity, 

Mr Jones. Call Mr Edward Blackno. (Who was 
Sworn.) Did you fee Mrs Stout, when ſhe lay in 
the Water ? | 

Blackao. Yes I did ſee her lye in the Water float- 
ing, I was fo near, that | ſaw the Miller's Man lift 
her up by one of her Arms out of the Water. 

Mr Jones. Was the Arm bent or ſtraight ? 

Blackno, It hung in this Manner (ſhowing the 
Court how with his own Arm.) 

Mr Bar. Harſell. The other Witneſſes aid, ſhe 
lay on her right Side. 

Blackno. Ves ſhe lay on her right Side, and her 
Arm in this Manner. 

Mr Bar. Hatſell. Did yon obſerye her to be ſwelled ? 

Blackno, 1 did not ſee her taken out. 

Mr Bar, Hatſell. Did you obſerve any Thing to 
hiader her from Sinking? | 
: Blackno. No I did not, nothing but the Wa⸗ 
er. | 


Mr Cowper. I think Sir, if] heard you right, you 


ay, that this taking by the Arm and ftirring her, 


Spencer Cowper, Eſq; 


yon ſee her after ſhe lay on was before ſhe was taken out of the Water. then J 
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would know after ſhe was ſtirred was ſhe let go 
again, was you by at the taking of her up ? 
Blackno. No I was not. | ITO © 
Mr Bar. Harſell. He told you ſhe was floating 
when he ſaw her, and that nothing hindered het 
from ſinking. 


Then William Edmunds and William Page 


were Sworn. 


Mr Jones. Edmunds did you ſee Mrs Stout wlien 
ſne was in the Water? 

Edmunds. Ves Sir. | 

Mr Jones. Give an Account what poſture ſhe 
was in? 

Edmunds. She lay againſt the Stake, her Head 
lay againſt the Stake in the River, we were coming 
«ho a Barge, and called to a Miller to draw the 

ater, but he ſaid he could not, for then ſhe 
would ſwim through, and then we came on, and 
ſee her lye in the Water. | 

Ty Jones. Did any Thing hinder her from ſink- 
ing! | 

Edmunds. Not that I ſee. 

Mr Jones. Did no part of her Legs or Arms ſtick? 
Did you ſee her taken out ? 

Edmundi. No, I did not, I was gone, I did not 
know whether they would take her out or no. 

Mr Jones. Page, did you ſee Mrs Stout upon the 
Water ? 

Page. Yes Sir. 

Mr Jones. Tell us how ſhe lay. 

Page. She lay floating in the Water on her right 
Side, with her Head between the Stakes. 

Mr Jenes. Did her Arms or Cloaths, or any 
Thing ſtick ? ; 

Page. Not that I ſaw. | 

Mr Jones. Did any Thing hinder her from, ſink- 
ing? 

Page. I ſaw nothing. 

Mr Comper. Did you ſee her Legs or Knees ? 
Page. No] could not, they were not out of the 
Water. 

Mr Jones. Swear Mrs Anne Ulfe (Which was done) 
Did you ſee Mrs Stour in the Water? | 

Ulfe. Yes | help'd to pull her out, ſhe lay on one 
Side in the Water floating, and the Water came 
over her Face. | . 

Mr Jones. Did ſhe ſtick by any Thing? 

Ulfe. One of her Arms was about the Poſt; 

Mr Jones. How ? 

Ulfe. It got through the Grate. Y 

Mr Jones. But it did not hang. 

Ulfe. No. 

Mr Jones. Did you take her out? 

Ulfe. Yes Sir. 

Mr Jones. Did you mind her Cloaths ? 

Ulfe, Yes I turn'd up her Petticoat in the Wa- 
ter. 

Mr Jones. Had ſhe Gloves on? 

Ulfe. No Sir. 

Mr Jones. How were her Shoes and Stockings ? 

Ulfe. They were not muddy, her Stockings 
were rowl'd down, ſhe had no Garters on. 

Mr Comper. You ſay, one Arm lay through the 
Stakes, where lay the other ? 

Ulfe: The other was down id the Water. 


William How was Sworn. 


Mr Fores. Did you ſee Mrs Sent in the Was 
ter ? 


How, 


2 
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How. Yes, Sir, I ſee her lye upo the Water, 


ſhe lay afloat, ſhe might lye three or four Inches 
deep in the Water, 
Mr Jones. Did any of her Cloaths lye above the 


Water? 
How. Some part of her Coats lay above the Wa- 
ter. : 5 
Mr Jones. Did any Thing, binder her from ſiak— 
In te 
= I ſw nothing, I ſaw them take her out, 
and did not perceive ſhe hung any Way; ſhe lay 
with one Arm, and her Head iu the Grate, but! 
did not perceive ſhe hung. | 


Job Meager was Sworn. 
Mr Jones. Well, do yon give an Account of what 


you know of Mrs Stout being in the Water? 
Meager. | fee Mrs Sarah Stout floating in the Wa- 


ter, her right Arm in the Grate, and her left Arm 


with the Stream. 

Mr Jones. Did ſhe hang or ſick by any Thing? 

HMeager. No, neither hang nor ſtick, ſhe floated. 

Mr Cowper. Did you ſee ſome Body go through 
the Blue-coat Building about eleven a Clock? 

Acager. No Sir, I was a Bcd before Nine. 

Mr Jones. Now, my Lord, we will give an Ac- 
count how ſhe was when ſhe was ſtript, and they 
came to view the Body. Call John Dim/dale, junior. 
(Who was Sworn.) 5H 

Dimſdale. My Lord, I was ſent for at Night on 


| Tueſday the laſt AﬀizeS 


Mr Comper. My Lord, if your Lordſhip pleaſes, 
] have ſome Phy ficians of Note and Eminency that 
are come down from London, I delire they may be 
call'd into Court to hear what theſe Surgeons ſay. 

Mr Bar. Hatſell. Ay, by all means. 

Mr Cowper. My Lord, there is Dr Sloane, Dr 
Garth, Dr Aſoriey, Dr Gilſtrap, Dr Harriot, Dr 
Mollaſton, Dr Crell. Mr William Comper, Mr Bartlett, 
and Mr Camlin. 


Who reſpectively appear d in Court. 


Mr Jones. Give an Account how you found Mrs 
Stout. | 
Mr Bar Hutſell. You are a Phyſician, I ſuppoſe, 
1 

Dimſdale. A Surgeon, my Lord. When J was 
ſent for to Mrs Stout 's, 1 was ſent for two or three 


Times before 1 would go; for i was unwilling after 


I heard Mrs Stour was drown'd ; for I thought with 
my ſelf, what need could there be of me when the 
Per ſon was Dead; but ſhe till ſeat; and then I 
went with Mr Camlin, and found a little Swelling 
on the Side of her Neck, and. ſhe was black on both 
Sides, and more particularly on the left Side, and 
between her Breaſts up towards the Collar- hone, 
that was ail I ſaw at that Time, only a little Mark 
upon one of her Arms, and 1 think upon her left 
Arm. 

Mr Jones. How were her Ears? 

Dimſdale. There was a Settling of Blood on both 
Sides the Neck, that was all I ſaw ar that Time. 

Mr Jones. How do you think ſhe came by it? 

Dimſdale. Truly 1 only gave an Account juſt as 
i fay now to the Gentlemen at that Time, I ſaw 
no more of it at that Time, but about fix Weeks 
after the Body was opened by Dr Pbillips 

Mr Cowper. My Lord, he is going to auother Piece 
of Evidence, and [| would ask him 

Mr Jenes. Let us have done firſt ; bo was her 
Ears? 
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Dimſdale. There was a blackneſs on both Ear 
a Settling of Blood. 22775 

Mr Jones. Call Sarab Kimpſor. 

Mr Bar Hatſell. Mr Gowper, now you may ask him 
any Thing, they have done with him. 

Mr Comwper. T wouid ask him whether he w 
employed to view theſe particular Spots he 
ons at the Coroger's Inqueſt, 

Dimſdale. | was Gdelired to look upon the Face 
and Arms, aud Breaſt, becaule they ſaid there Was 
a Settling ot Blood there. | 

Mr Cowper, When you retnrn'd to the Coro. 


dS not 
ment. 


ner's Inqueſt, What did you certify as your ths." 
pi 


nion? 


Dimſdale. I did certify there was a Settling of 


Blood, but how it came I could not te). 

Mr Cemper. I ask you, Sir, Did not yay ſay it 
was no more than a common Stagnation uſual in 
dead Bodics ? : 

Dimſdale. I do not remember a Word of it. 

Mr Comper. Sir, I would ask you; You ſay the 
Spot was about the Collar. bone; Was it above or 
below? 

Dim/dale. From the Collar bone downwards. 

, Mr Comper. Had ſhe any Circle about her 
Neck ? 

Dim{dals. No; not upon my Oath. 

Mr Tones. Swear Sarah . Kimpſon. Did yon oh. 
forve tnis Mrs Sarah Stout, when ſhe was ſtripd 
how her Body was? i 

Kimpſon. Ves. 

Mr 7eucs. Pray give an Account of it. 

Kimpſon. She had a great Settlement of Blood 
behind her Ear, as much as my Hand will cover, 
and more; and ſhe had a Settlement of Blood un- 
der her Collar-bone. | | 

Mr Jones. Did you ſee nothing about her Neck ? 

Kimp/on. Nothing round her Neck; on the side 
of her Neck there was a Mark. 

Mr Jones. Was there any other Part bruiſed ? 

Kinp/on. Only her left Wriſt, and her Body 
was very flat and lank. 

Mr Comper. Pray, What Day was it that you 
ſaw her? | 

Kimp/on, It was the Day ſhe was found. 

Mr Cowper, Was ſhe not laced ? 

' Kimpſon. She was laccd. 

Mr Cowper. Did you help to ſtrip her? 

Nimpſon. Yes, Sir. | 

Mr Jones. Did her Body ſeem to be ſwel'd, or 
wes thereany Water come from her ? 

Kimpſon. I did not obſerve the Jeaſt Drop of 
Water that appeared any Way. 

E Mr Jones. Do you know what did Purge from 
er? 

Ximpſon. Nothing that I ſaw. 

Mr Jones. Had not you a Child drowned there 
lately ? | 

Kimpſon. Yes, about ten Weeks ago. 

Mr Jones. And you found her ? 

Kimpſon. She was drowned at Night, and we 
found her next Morning, 

My Fones. Where did you find her, at the Top 
or at the Bottom of the Water ? 

Kimpſon. At the Bottom. 

Mr Jones. How was ſhe ? 
: aten She was ſwell'd as much as ſhe could 
old. 

Mr Jones. Were her Eyes ſhut or open ? ; 

Kimpſen. Ber Eyes were ſhut, and the Child 
was laced as tight as the Coat could be. 

Mr Fones, Was the Child opencd * 

Kimplon. Les. 

Mr Jones 


Id, or 
rop of 


e from 


d there 


and we 


the Top 


he could 


ie Child 
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Mr Jones. And what was in the Body of the 


id? | 
Cigk Twas very full of Water. 


ir Zones. Call Sarah Peppereorn. 
= — You ſay — the Child; Had 
it any Settlement of Blood ? 
Kimpſon. I ſaw none. 488 
Mr Cowper. And you view'd the Body ? 
Kimpſon. Ves. | 


Then Sarah Peppercorn was Sworn. 


Mr Jones. Did you ſee the Body of Mrs. Sarah 
Stout, after it was ſtript and laid out? 

Peppereorn. | did, Sir. = 

Mr qores, Ina what Condition did you find 

r? 
a" EL: I did not ſee her till ſhe was brought 
home to her Mother's, and there was a Rumour in 
the Town that ſhe was with Child, and 1 was ſent 
for to give an Account whether ſhe was or not, and 
|.found ſhe was not; and I help'd to pull off her 
Cloaths, and ſhe was very clear as any I ever knew, 
only had a black Place on the Side of her Head, 
and in another Place about her Ear; but how it 
came | know not. 

Mr Zones. Did you obſerve how her Body was? 

Peppercorn. Her Body was very well as any Wo- 
man's could be. 


Mr Zones. Did you obſerve any Water, or any 


ſuch Thing from her ? 
Peppercorn. No, 
Mr Jones. Was there any purging at her Mouth 


or Noftrils ? 


Peppercorn. A little Froth, as any Body might 
have. 

Mr Cmper. At what Hour did you ſee her? 

Peppercorn. I believe it might be Nine or Ten 
a-Clock, | 

Mr Baron Hatſeil. In the Morning? 

Perpercorn. Ves, Sir; but I can't give a juſt Ac- 
count of the Time. 

Mr Baron Hatſell. What was you ſent for? 

Peppercorn. To know if ſhe was with Child; for 
it was reported ſhe had drowned her ſelf becauſe 
ſhe was with Child, and ſo her Mother deſired me 
tocome to give an Account that it was not ſo, and 
| found that it was not ſo, 

Ker Baron Hatſell. You are a Midwife, are you 
NOT ; 

Peppercorn, Yes, my Lord. 


Then Elizibeth Huſler was Sworn. 


Mr yones, Had you the View of the Body of 
Mrs. Sarah Stout, the Day you heard ſhe was 
drowned ? | 

Huſler. She was not drowned, my Lord ; I went 
thither and helped to pull off her Cloaths. 

Mr Jones. In what Condition was her Body? 

Huſter. Her Body was very lank and thin, and 
no Water appeared to be in it. 

Mr Jones. Was there any Water about her Mouth 
and Noſe ? 

Huſler. Not when I ſiw her. ; 
1 Did you mind her about her Neck and 

ead ? 

Huſler. Yes, Yes, there was a Settling of Blood 
at the Top of the Collar-bone, juſt here, and 
there was a Settling of Blood upon both her Ears, 
moſt about her left Ear. | 

Mr Jones. Swear Ann Pilkington, (which was done) 


Did you ſee the Body of Mrs Srout, after ſhe was 
Crowned ? 


Pilkington, Yes, Sir. | 
Mr Jones. Pray, In what Condition was ſhe when 
ſhe was ſtript ? 

Pilkington. I was in the Houſe when ſhe was 
brought in dead; and old Mrs Stout deſired me to 
help to lay her out, and taking a View of her, I 
did not at all perceive her Body to be ſwelled, 

Mr Jones. Was there any Water came out up- 
on the moving of it ? * 

Pilkington. No, I did not perceive any; and by 
a further View, I ſaw a Redneſs on the left Side 
of her Head, and her Ear was black, and there 
= a little Mark upon her Breaſt on the left 
Side. : 

Mr Jones. What Colour was it o? 

Pilkington. It ſeem'd reddiſh and blackiſh: As 
to Colour it was like a Settling of Blood: I can't 
tell how to make it out yery well. 

Mr Comper. Had ſhe any Circle round about her 
Neck ? | 

Pilkington. No, not that I ſee. 

Mr Comper. Pray, Did not you make ſome De- 
poſition to that Purpoſe, that you know of? 

— Pilkington. Sir, I never did, and dare not do 
IC. 
Mr Cowper. It was read againſt me in the King's 


Bench, and l will prove it; was not Mr Mead with 


you at the Time of your Examination ? 

Pilkington. Ves. 3 | 

Mr Cmper. Did not he put in ſome Words, and 
what were they ? 

Pilkington. Not that I know of. 
= Comyer: But you never ſwore ſo, upon your 

4th *{ 

Pilkington. No, I don't believe I did; if I did, 
it was ignorantly. 

Mr Jones. Here is her Examination, it is croſs 
her Neck. 

Mr Comper. Was Mr Young of Hertford, the Con- 
ſtable, preſent, when you were examined ? 

Pilkington, Yes, he was ſo. The next Day 
Mrs Stour ſent for me again to put on her Daugh- 
ter's Shrowd, and I was one that helped to draw 
the Sheet away, and there was not one Drop of 
Water come from her; and [I laid a Cloth under 
her Chin, when I help'd her into the Coffin, but 
I did not ſee the leaſt Moiſture come from her, 

Mr Comper. What Day was it, that you put her 
into the Coffin? | 

Pilkington. The next Day after ſhe was dead. 

Mr Comper. Do you know nothing of her being 
convey'd into the Barn ? 3 

Pilkington, I hap*ned to be in the Barn, Mrs Stout 
deſired me to go with her, and ſhe was brought 
up in an indecent Manner, and I put a Sheet about 
her. 1 was in Mrs Stout's Houſe before her Daugh- 
ter was brought thither. | 

Mr Fones. Call Doctor Coarſworth, Doctor Nailer, 
Doctor Woodhouſe, Doctor Bide. 


Mr Coat ſworth was Sworn. 


Mr Jones. Pray, Doctor, had you a View of the 
Body of Mrs Stout ? | g 
Coatſworth. Yes, I had, Sir: I am a Surgeon. 
Mr Jones. Pray give an Account of it, and what 

your Opinion was how ſhe came by her Death. 
Coat ſworth. My Lord, in April laſt I was ſent 
for by Dr Philips, to come to Hertford to ſee the 
Body of Mrs Stout opened, who had been ſix Weeks 
buried, and he told me, That there was a Suſpi- 
cion ſhe was murthered; and that her Relations 
were willing to have her taken up and opened. 1 
came 
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came down, I think on the 27th of April, and lay 
at Mrs Stout's Houſe that Night, and by her Diſ- 
courſe, 1 underſtood ſhe wanted to be ſatisfied, 
- whether her Daughter was with Child. I told her 
it was my Opinion we ſhould find the Parts con- 
tained in the Abdomen ſo rotten, that it would be 
impoſſible to diſcover the Uterus from the other 
Parts; however, if ſhe would have her opened, I 
could not diſcover whether ſhe was with Child, 
unleſs the Infant was become Bony. Her Face 
and Neck, to her Shoulders, appeared black and 
ſo much corrupted, that we were unwilling to 
proceed any further: But, however, her Mother 
would have it done, and ſo we did open her; and 
as ſoon as ſhe was opened, we perceived the Sto- 
mach and Guts were as full of Wind, as if they 
had been blown with a Pair of Bellows ; we put 
her Guts aſide, and came to the Urerus, and Do- 
ctor Philips ſhewed it us in his Hand, and after- 
wards cut it out and laid it on the Table, and 
opened it, and we ſaw into the Cavity of it, and 
if there had been any Thing there as minute as a 
Hair, we might have ſeen it, but it was perfectly 
free and empty; and after That, he put the Inte- 
ſtines into their Places; and we bid him open the 
Stomach, and it was opened with an Inciſion- 
Knife, and it ſunk flat, and let out Wind, but 
no Water ; afterwards we opened the Breaſt and 
Lobes of the Lungs, and there was no Water: 
Then we look'd on each Side, and took up the 
Lobes of the Lungs too, to ſee if there was no 
Water in the Diaphragm, and there was none, 
but all dry. Then I remember, I ſaid, this Wo- 
man could not be drowned, for if ſhe had taken 
in Water, the Water muſt have rotted all the 
Guts: That was the Conſtruction I made of it 
then; but for any Marks about her Head and 
Neck, it was impoſſible for us to diſcover it, be- 
' cauſe they were ſo rotten. 

Mr Cowper. You ſay, this Inſpection was made 
about ſix Weeks after ſhe was dead. 

Coatſworth. It was made on the 28th of April. 

Mr Cowper. She was drowned on the 13th of 
March. 

Mr Jones. Did you make an Inciſion into thoſe 
Parts of the Neck and Head. 

Coatſworth. No: I told Mrs Stout and her Son, 
If you imagine the Skull to be injur'd, I will open 
the Head, for if the Scalp be never ſo rotten, yet 
if the Skull has ſuffered any Impreſſion I ſhall diſ- 
cover it; they .ſaid, They did not ſuſpea a bro- 
ken Skull in the Caſe, and ſo we did not exa- 
mine it. 

Mr Fones. But all the other Parts were ſound ? 


Coatſworth. Yes, ſound to a Miracle; for I did 


not imagine we could find them ſo. 

Mr Jones. Call John Dimſdale. | 

Mr Cowper. My Lord, I would know, and I de- 
ſire to be heard to this Point: I think where the 
Coroner's Inqueſt have view'd the Body, and the 


Relations have been heard, and the Body buried, 


that it is not to be ſtir'd afterwards for any pri- 
vate Inſpection of Parties, that intend to make 
themſelyes Proſecutors ; but if it is to be taken 
up, it is to be done by ſome legal Authority; 
for if it ſhould be otherwiſe, any Gentleman may 


be eaſily trepan'd : For inſtance, If they ſhould 


have thought fit, after the Coroner's View, to 
have broken the Skull into a hundred Pieces, This 
was a private View altogether among themſelves. 
Cert: ialy, if they intended to have proſecuted 
me, or any other Gentleman upon this Evidence, 
they ought to have given us notice, that we might 
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have had ſome Surgeons among them, to ſu 
intend their Proceedings. My Lord, with = 
miſſion, this ought not to be given in Ryi. 
dence. | 2 

Mr Baron Hatſell. Mr Comper, I think you are 
not in earneſt ; there is no Colour for this Obie. 
Qion : If they did take up the Body without ng. 
tice, Why ſhould not that be Evidence; unleſs 
you think they had a deſign to forſwear them. 
ſelves. 

Mr Comper. Had you a Melius Inquirendum, or 
any lawful Warrant for making this Inſpe&ion ? 

Coarſworth. No. there was not. | : 

Mr Baron Hatſell. Suppoſe they did an ill Thin 
in taking up the Body without ſome Order ths 
I don't know any more Ill in taking up that Bod 
than any other; but, however, Is that any = 
ſon why we ſhould not hear this Evidence ? 

Coatſworth. Mr Camblin, Sir William Comper's Sur. 
geon, was there by. 

Mr Fones. Call Mr Dimſdale Senior, (who wa 
Sworn.) Had you a View of the Body after it was 
taken up? 

Dimſdale. Yes. 

Mr Jones. Pray give your Opinion of it. 

Dimſdale. On the 28th of April, as I remember 
I was ſent for down by Mrs Stout, to view the Bo. 
dy of her Daughter. Her Daughter was juſt ta. 
ken out of the Ground but not opened; they had 
juſt touch'd the Body, but not opened the Skin 
when I came there —— | 

Mr Baron Hatſell. Are you a Surgeon ? | 

Dimſdale. Yes, my Lord. Finding her Head ſo 
much mortified, down to her Neck, we thought 
all the Parts-were ſeized, and had a Conſultation, 
Whether we ſhould open her or not; but Mrs Stout 
was very much enraged, becauſe a great Scandal 
had been raiſed, That her Daughter was with 
Child; and ſhe ſaid, She would have her opened 


to clear her Reputation : With that we opened 


her, and found her Body as ſound as any Fleſh 
could be; no Manner of Putrifaction in her Lungs 
or any other Part, but ſhe was very full of Wind. 
We ſearch'd the Stomach and the Thorax, and 
found not one Drop of Water about it; I was 
more curious than the reſt, and turn'd away her 
Legs, to ſee if the Coffin was ſoil'd, and the Cof- 
fin and Shrowd were not wet. Her Uterus was 
taken out, and I] ſaw no Manner of Sign of Con- 
ception. After this we had a Conſultation to 
conſider, Whether ſhe was drowned or not 
drowned; and we were all of Opinion, That ſhe 
was not drowned ; only Mr Camblin deſired he 
might be excuſed from giving his Opinion, Whe- 
ther ſhe was drowned or not; but all the reſt of 
us did give our Opinions, That ſhe was not 
drowned. | 

Mr Jones. Give your Reaſons, why you belier'd 
ſhe was not drowned. 

Dimſdale. My Reaſon was this: Becauſe we 
found no Water in her; her Inteſtines were not 
putrified ; for if there had been Water in her, 
that would have cauſed a Fermentation, and that 
would have rotted the Lungs and Guts. 

Mr Baron Hatſell. Could you tell, ſo many 
Weeks after, Whether ſhe was drowned or no ? 

Dimſdale. Yes, my Lord, for this Reaſon: For 
if ſhe had been drowned, there had been ſome 
Sign of Water; and if there had been a Pint of 
Water, it would have rotted her Lights and her 
Guts; and that is done in a Week's Time by Fer- 
mentation, . 


Mr Con- 


\ 


1699. 

oh wper. Sir, [ defire to know, Whether, ac- 

= 2 Reaſon and your Skill, after ſix Weeks 

Nane, It's poſſible, there ſhould be Water in the 
9 


Thorax- : her be ſome; for 
Hale. 1 do believe there may 3 
2 _—_— out after the Body is dead, but. by 
- ueritaction; and there was no Putrifaction, but 

ir was firm and ſound. 
Mr Baron Hatſell. What Parts would have been 


:£-4 by the Water? 
5 1 The Lungs and Bowels. 

Mr Baron Hat ſell. And they were firm? 

Dimſdale, They were: And if there had been 
Water, they would have been putrificd. 

Mr Fones. Call John Dimſdale, junior. 

zuryman. Was her Navel ſtarted ? TW 

Dimſdale, Sen. No: I never ſaw ſuch a Body in 
— Did you ever ſee a Body that was 
dow ned. opened fix Weeks after? 

Dim dale, Sen. No, never. If a Body be drown- 
ed a Fortnight, the Bowels will be ſo rotten, there 
will be no coming near it; and I took particular 
Notice, and I did not ſee one Drop of Water. 

Mr Baron Hatſell. Was the Coſſin cloſe ? 

Dimſale, Sen. Ves; it was cloſe and dry as any 
Board whatſoever ; and all the Parts ſound, but 
the Head and Neck, and left Arm. 

Mr Fones. What do you think could be the Rea- 
ſoa of that ? 

Dimſdale, Sen. The left Arm was rottener than 
the other; the Neck was rotten before, 

Mr Jones, What did you take to be the Cauſe 
of it? : 

Dimſdale, Sen. I can't judge of that. 


Call John Dimſdale, Junior, who was Sworn, 


Dimſdale, Jun. My Lord, the Body was opened 
before 1 came to ſee it, and they were drawing up 
an Affidavit, that there was no Water in the Bo- 
dy, and they deſired me to ſign it ; but I deſired 
firſt to look into the Body, and I did look into 
it, and turn'd the Inteſtines aſide, and there was 
no Water ia it; but the Head from the Neck was 
very much putrified. | 
Mr Jones. Do yert believe ſhe was drowned ? 

Dimſdale, Jun. No, | believe not. 

Mr Jones. Did you open the Child that was 
drowned > What Difference was there between 
the Body of that Child and this? 474 
Vinſdale Jun, The Child was extteamly ſwell'd 
In the Belly and Stomach, and had abundance of 
Water in it. 

Mr Tones. Was the Child lac'd that you opened? 
; Dimſdale Jun. It was laid upon the Table before 

came. 

Mr Camper. How long was it before the Child 
Was Oper .cd ? 

Dimſdale Jun. It was drowned in the After- 
noon, and opened the next Morning. 

Vr C-vper. Yau ſaid, Sir, you was ask'd to ſign 
the Aſſid:vit before you ſaw the Body, and you 
were honeſt, and would ſee the Body firſt, pray 
who ask't you ? 

Dimſlale Jun. All of them did. 

Mr Comper, Who in patticular, if you pleaſe 
name them? 
| D'm'dale Jun. Mr Coatſworth, Mr Phillips, Mr Cam- 
lin, Fc. they asked me to ſet my Hand to it, be- 
cauſc they thought! had ſeen it before. | 
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Mr Jones. Mr Robert Dimſdale was you at the 
opening of this Body? 33 

Dr Dimſdale. 1 came after it was opened, my 
Brother and I came together. 5 
: Mr Fones, What Profeſſion are you of, a Phyſi- 
cian ? | | 

Dr Dimſdale. Yes, when the Body was taken ups 
they deſired us to be there, to inſpect the Body, 
but before we came it happened they had opene 
the Body, and were ſetting their Hands to a Paper 
a Sort of Affidavit, and when Icame in, they would 
have had us ſet our Hands, but we would not, till 
we had look'd upon the Body, and went and laid 
it open again, and we did not find the leaſt Drop 
of Water neither in the Thorax nor Abdomen. 

Mr Cowper. Is it poſſible there ſhould be Water 
in the Thorax, according to your Skill? | 

Dr Dimſdale. Yes, we did think there would 
have been, if ſhe had been drown'd. | 

Mr Bar. Hatſell. Could you expect to find it, fo 
long as fix Weeks after ? 

Dr Dimſdale. We ſhould have expected that or a 
Putrifaction, but we found no Pputrifaction, neither 
in the Bowels nor Inteſtines, but only upon her 
Head and Shoulders, and one Arm. | 

Mr Cowper. Pray by what Paſſage does the Water 
go into the Thorax? | | 

Dr Dimſdale. Twill be very difficult for me to 
deſcribe the Manner here; but we ſhould have 
found ſome in the Stomach and Inteſtines. 

Mr Comper. Pray, Sir, How ſhould it go into 
the Thorax ? | | bY 

Dr Dimſaale. By the Lymphedutt, if carried by 
any Means. 

Mr Cowper. When the Party is dead, Can any 
Water paſs into any Part of the Body ? 

Dr Dimſdale. We opened the Abdomen of the 
Child that was drowned, and found in the ſeveral 
Cavities abundance of Water. 

Mr Jones. When a Perſon is dead, Can they re- 
ceiveany Water after? : 

Dr Dimſdale. No: For all the Parts are clos'4 
and contracted. | 

Mr Cowper. Pray, If a dead Body be put into the 
Water, Will not the Water come into the Wind- 

ipe ? q 
Dr Dimſdale. ] queſtion whether it will or no. 

Mr Jones. Was her Mouth ſhut ? | 

Dr Dimſdale. She was putrified about the Head 
and Shoulders and one Arm, that I ſaw was pu- 

trified; it was hn left Arm, as I take it. 

Mr Jones. What is your Opinion, as to het 
Death? Files _ | - 20 | 

Dr Dimſaale. I believe, if ſhe had been drown< 
ed, there would have been a Putrifaction of the 
Abdomen firſt ;, and it was her extream Parts, her 
Arm, her Head, and her Breaſt, that was putri- 
fied, but her Bowels ſeem'd firm and ſound. 

Mr Fones. Then you don't think her Death was 
by drowning? 

Dr Dimſdale. No. | . 

Mr Comper. Pray, Did not you give forne Cera 
tificate or Paper, declaring the Death of this 
Gentlewoman, before you ſaw the Body at all ? 

Dr Dimſdale, No, I did not. 

Mr Cowper. Sir, I would ask you, Was not you 
angry that Mr camlin would not join with you in 
Opinion ? | 

Dr Dimſdale. No. 


Hhh 


Then Dr Dimſdale was Sworn. 


Mr Cod 


- 
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Mr Cowper. Did not you tell him, that yon were 
a graduate Phyſician, and was angry he would not 
joia with you ? | 

Dr Dimſdale. Suppoſe I did. 

Mr Baron Hatſell. But did you do ſo or no? 

Dr Dimſdale. Yes, my Lord, we had ſome 
Words about it. 

Mr ones. Swear Dr Coat/worth, (which was done.) 
Now, my Lord, we call theſe Gentlemen that are 
Doctors of Skill, to know their Opinion of them 


that are found floating, without Water in them, 


how they come by their Death. 

Dr Catſworth. | have not ſeen many drowned 
Bodies to make Obſervation upon, but it is my 
Opinion, That every Body that is drowned, ts 
ſaffocated by Water paſſing down the Wind-pipe 
into the Lungs upon Reſpiration ; and at the ſame 
Time, the Water preſſing upon the Gullet, there 
will be a Neceſſity of ſwallowing a great Part of 
it into the Stomach : I have been in danger of be- 
ing drowned my ſelf, and 1 was forced to ſwal- 
low a great Quantity of Water. If a Perſon was 
drowned and taken ont immediately, as ſoon as 
the Suffocation was effected. I ſhould not wonder, 
if there were but little Water in the Stomach and 
Guts; but if it Jay in the Water ſeveral Hours, 
it muſt be very ſtrange if the Belly ſhould not he 
full of Water; hut I will not ſay, it is impoſſible 
it ſhould be otherwiſe, | 

Mr comper. | deſire to know, Whether this 
Gentleman attempted to drown himſelf, or was in 
danger of being drow ned by Accident. 

Dr Coatſworth. It was by Accident: I was paſ- 
ſing up the Ship Side, and took hold of 1 looſe 


Rope inſtead of the Entring-Rope, which failing 


me, I fell into the Water. 

Mr Comper. But you ſtruggled to fave your ſelf 
from drowning ? 

Dr Coatſworth. I did ſo: I have ſeen ſeveral 
Perſons that have been drowned, and they have 
lain ſeveral Days, until by a Fermentation, they 
have been rais'd ; but I never made my Obſerva- 
tions of any Perſons that have been drowned aboye 
fix Hours. | 

Mr jones Did you ever hear of any Perſons, 
that, as ſoon as they were drowned, had ſwam 


above Water. 


Dr Coatſworth. I have not known ſuch a Caſe. 
Mr Cowper. Did you ever know, Sir, a Body 
that was otherwiſe killed, to float upon the Wa- 
ter? agg 
Dr Coat ſworth. I never made any Obſervation of 
That. | 
Mr Baron Hatſell. Dr Browne has a learned Diſ- 
courſe, in his Vulgar Errors, upon this Subject, 
concerning the Floating of dead Bodies; I don't 


underſtand it my ſelf, but he hath a whole Chapter 


about it. 
hen Dr Nailor was Sworn. 


Mr Jones, We ask you the ſame Queſtion that 
Doctor Coarſworth was aked, What is your Opinion 


of dead Bodies? If a Body be drowned, will it have 


Water in it or not ? 
Dr Nailor. My Lord, Iam of Opinion, That it 
will have a Quantity if it be drowned ; but if there 


be no Water in the Body, I believe that the Per- 


fon was dead before it was put into the Water. 
Mr Comper, I would ask the Doctor one Que- 

ſtion, my Lord, Whether he was not a conſtant 

Voter againſt the Intereſt of our Family in this 


Corporation 2 


11 Will. 3 

Dr Nailor. I never did come to give a Vote 
but Sir William Cowper, or his Son, oppos'd me 
and ſaid, I had no Right to Vote. 1 

Mr Comper. 1 would have ask'd the ſame Que 
ſtion of the Dimſdales, if I had remembreg . 
they are of another Party, as this Gentleman 
is. 

Mr Baron Hatſell. It is not at all material 33 
they are Witneſſes. : 


Then call Doctor Pabingtor, (who was Sworn.) 
Mr Jones. Pray, What is your Opinion of this 


Matter ? 
Mr Babington. I 3m of Opinion that all Bodies 


that go into the Water alive, and are drowned, 


have Water in them, and ſink as ſoon as they are 
drowned, and don't riſe ſo ſoon as this Gentle 
woman did. | : 

Mr Cowver, Pray what is. your Profeſſion, Sir? 

Mr Babington. I am a Chirurgeon. 

Mr Cowper. Becauſe Mr Jones called you Doftor, 

Mr Baron Hatſell. Did you ever ſee any drown- 
ed Bodies ? | 

Mr Babington, Yes, my Lord, I once had a Gen- 
tlewoman a Patient that was half an Hour under 
Water, and ſhe lived ſeveral Hours after, and 
in all that time ſhe diſcharged a great Quantity 
of Water; I never heard of any that went alive 
into the Water, and were drowned, that floated 
ſo ſon as this Gentlewoman did, 1 have heard 
ſo from Phy ſicians. | 

Mr Baron Hat ſell. I have heard ſo too, and that 
they are forced to tye a Bullet to dead Bodies 
thrown into the Sea that they might not riſe 
again. 

Mr Cowper. The Reaſon of that is, that they 
ſhould not rife again, not that they will not ſink 
without it; bat I would ask Mr Babington whether 
the Gentlewoman he ſpeaks of went into the Wa- 
ter voluntarily, or fell in by Accident. 

Mr Babington. By Accident, but I believe that 
don't alter the Caſe. 

Mr Jones. Swear Dr Burnet, (which was done.) 

Dr Burnet, You hear what is the Matter in 
Queſtion, what is your Opinion of it? 

Dr Burnet. My Lord, I think that if any Perſon 
fall into the Water by Accident, or throws him- 
ſelf in, the Body will receive Water as long as 
it is alive, and there are Endeavours for Reſpi- 
ration, and after theſe Endeavours are over, 
there is no Water will come in, for all the Parts 
are clos'd; ſo conſequently there muſt be Water 
in all probahility found in her. 

Mr Jones. What, do they ſwim or fink? 

Dr Burnet. They ſink, I never ſaw a Perſon 
drowned taken up without Water in my Lite, 
but I have ſeen ſeveral full of Water. 

Mr Comper. I think you ſay when the Facultj 
of Reſpiratiou ceaſes, no Water comes in. 

Dr Burnet. Ves, that is my Opinion. 

Mr Comper. But the Water does pals into them 
while there are Endeavours for Reſpiration, 

Dr Burnet. Yes, that is my Opinion. 


Then Dr Woodhouſe was Sworn. 


Mr Jones. Doctor, What is your Opinion of this 
Matter ? | 

Dr Woodhouſe. My Opinion is, that no Perſon 
is ſuffocated by Water, but he muſt have a great 
deal of Water within him, a great deal of Water 
in the Stomach, and ſome in the Luvgs. Mr 
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Mr Cowper. Pray, Sir, did you ever open any 
of theſe Bodies? 2 


Mood houſe. ' 1 Ch 
ef that hed e Quantity of Water in it. 


Mr Comper. Did you find any Quantity of Water 


i Throat? * 
15 CW eedbeuſe. There was ſome, but a little, but 


-reat deal in the Stomach. 


-» Mr Cowper. Pray which Way can it paſs into the 


? FE | 
TY Nee While the Perſon is Troggling for 


: ration, there may be a Relaxtion of, ; 
_ Perſon muſt ſuck in Water as well as Air, 
and ſome Water may get into the Windpipe, and 
ſo enter into the Lungs. © 

Mr Cmper. Is there a Paſſage from the Lungs 
to the Thorax ? f | 
Dr Woodhouſe. The Thorax is the Veſſel where- 
in the Lungs lie, the Lungs in the Thorax, the 
Breaſt is the Cavity where the Lungs lie, the Wind- 

ine is the Conveyance to the Lungs, and a Perſon 
in Reſpiration takes down ſome "Water there, but 
no doubt the greater Quantity will be in the Sto- 

ch. : 
Mr Bar. Hit ſell. Pray let me ask you a Queſtion, 
ſme of the Witneſſes ſaid, that if a Perſon be 
drowned and lies Dead a great while, the Inwards 
will be putrified, what is yovr Opinion of it? 

Dr Woodhouſe. No doubt, my Lord, where Wa- 
ter gets into the Stomach, or wherever it is, it 
will putrifie very ſoon. | 
Mi Jones Call Edward Clement. (who was Sworn) 
Are not you a Seaman ? 

E Clement, Yes, Sir. 5 

Mr Jones. How long have you been ſo? 

E. Clement, Man I have. writ my ſelf but ſix 
Years, but | have uſed the Sea nine or ten Years. 

Mr Jones. Have you known of any Men that have 
been kill'd, and thrown into the Sea, or who have 
fallen in and been drowned; pray tell us the dif- 
ference as to their ſwimming and ſinking. 

E. Clement, In the Year 89, or 90, in Beachy 
Fight, I ſaw ſeveral thrown over-board, during 
the Engagement, but one particularly I took notice 
of that was my Friend, and kill'd by my Side, I 
ſaw him ſwim for a conſiderable Diſtance from the 
Ship, and a Ship coming under our Stern caus'd 
me to looſe ſighr of him, but I ſaw ſeveral dead 
Bodies floating at the ſame Time; likewiſe in an- 
other Engagement, where a Man had both his 
Leggs ſhot off, and died inſtantly, they threw 

over his Legs, though they ſunk, | ſaw his Body 
float. Likewiſe I have ſeen ſeveral Men who have 
died natural Deaths at Sea, they have when they 
have been Dead had a conſiderable Weight of Bal- 
laſt and Shot made faſt to them, and ſo were 
thrown over-board ;, becauſe we hold it for a gene- 
ral Rule that all Men Swim if they be Dead before 
they come into the Water, and on the contrary [ 
have ſeen Men when they have been drowned, that 
they have ſunk as ſoon as the Breath was our of 
their Bodies, and I could ſee no more of them. 
For Inſtance, a Man fell out of the Cornwal, and 
fink down to rights, and ſeven Days afterwards 
we weighed Anchor, and he was brought up graſp- 
ping his Arm about the Cable; and we have obſer- 
ved in ſeveral Caſes, that where Men fall over- 
board, as ſoon as their Breath is out of their Bodies 
they ſink downright, and on the contrary where 
a dead Body is thrown over · board without Weight 
it will Swim, | 
Mr Jones. You have been in a Fight, how do 
Bodies float after a Battle? 
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ves, 1 have opened a Child my 


E. Clement, Men float with their Heads juſt down; 
and the Small of their Back and Buttocks upwards; 
have ſeen a great Number of them, ſome hun- 
dreds in Beachey-head Fight, when we Enyag'd the 
French, | was in the old Cambridge at that Time, [ 
ſaw ſeveral (hat Number I will not be poſitive; 
but they were a great Number, I cau't gueſs to a 
Score) that did really Swim, and I could ſee them 
float for a conſiderable Diſtance. ; NES 

Mr Jones. Have you ſeen a Shipwreck ? 

E. Clement. Yes; the Coronation in September 
1691. | was then belonging to the Durcheſs, under 
the Command of Captain Clement, we look'd out 
and ſee them taking down their Maſts, we ſaw 
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the Men walking up and down on the right 


Side, and the Ship ſank down, and they ſwam up 
and down like a ſhoal of Fiſh one after another, 
and 1 fee them hover one upon another, and ſee 
them drop away by Scores at a Time, and there 
was an A<cconnt of about nineteen that ſav'd them- 
ſelves, ſome by Boats, and others by Swimming; 
but there were no more ſav'd out of the Ship's 
Complement, which was between five and fix Hun- 
dre, and the reſt | ſaw fink downright, ſome 
twenty ata Time. There wasa Fiſherman brought 
our Captain Word, that in laying in of his Nets 
he drew up ſome Men cloſe under the Rocks that 
were drowned belonging to the Coronati:n, we 
generally throw in Bags of Ballaſt with them. 

Mr Jones. I ſuppoſe all Men that are drowned 
you ſink them with Weights. 

E. Clement. Formerly Shot was allowed for that 
3 there us d to be threeſcore Weight of 

ron, but now *tis a Bag o Ballaſt that is made 
faſt to them. 

Mr Jones. Then you take it for a certain Rule 
that thoſe that are drowned fink, but thoſe that 
are thrown over-board do not? 

E. Clement. Yes, otherwiſe why ſhould the Go- 
vernment be at that vaſt Charge to allow threeſcore 
or fourſcore Weight of Iron to fink every Man, 
but only that their Swimming about ſhould not be 
a Diſencouragement to others. 


Then Richard Gin was Sworn. 
Mr Tones. You hear the Queſtion, pray what 


do you ſay to it ? | 
R. Gin. | was at Sea a great while, and all the 


Men that I ſee turn'd over-board had a great 


Weight at their Heels to ſink them. 

Mr Jones. Then will they Swim otherwiſe ? 

R Gin. So they ſay. 

Mr Jones. Are you a Seaman ? f 

K. Gin. I went againſt my will in two Fights. 

Mr Jones. Then Gentlemen of the jury, I hope 
we have given you Satisfaction that Mrs Sour did 
not drown her ſelf, but was carried into the Water 
after ſhe was killed. That was the firſt Queſtion, 
for if it be true that all dead Bodies when they are 


put into the Water do Swim, and the Bodies that 


go alive into the Water and are drowned do fink : 


This is ſufficient Evidence that ſhe came by her 


Death not by Drowniug, but ſome other Way. 
Now, my Lord, as to the ſecond Matter, and that 
is to give ſuch Evidence as we have againſt theſe 
Gentlemen at the Bar, Mr Comper, it appears, was 
the laſt Man that any one can give an Account of 
was in her Company. What became of her after- 
wards, or where they went no Body can tell ; but 
the other Witneſſes bave given you Evidence that 
he was the laſt Man that was with her. I ſhall only 
give this further Evidence as to Mr Comper, That 

Hr Hot⸗ 
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notwithſtanding all the Ciyility and Kindneſſes that 
paſs'd between him and this Family, when the 
Bruit and Noiſe of this Fact was ſpread abroad, 
Mr Cowper did not come no conſider and conſult 
with old Mrs Stout what was to be done; but he 
took no manner of Notice of it, and the next Day 
he rode out of Town, without further taking No- 
tice of it. 


Call George Aldridge, and John Archer. 
John Archer was Sworn. 


Mr genes. Do you know any Thing of Mr Comper's 
z0ing out of Town after this Buſineſs of Mrs Stout's 
ing drowned ? 3 | | 
J. Archer. Yes, I did ſee him go out of Town 


afterwards. 


Mr Jones. Which Way did he go? 5 

J. Archer. He went the Back-way from the Glove, 
1 ſuppoſe he came that Way. ? 

Mr Cmper. What Day was it I went? Is it not 
the Way that I us'd to go when I go the Circuit 
into Eſſex. 

J. Archer. Ves, I believe ſo. 

Mr cunper. 1 Lodg'd at Mr Bareſoot's, and he 
has a Back- door to the Glove, where my Horſe 
was, and I went the direct Way into Eſſex, and it 
was Wedneſdny Morning: What Day was. it you 
ſee me go? 

J. Archer. It was on the Wedneſday Morning. 

Mr comper. That was the very Day I weat into 
Eſſex. | 
| Then George Aldridge was Sworn. 


Mr Jones. When did Mr Cowper go out of Town 
the laſt Aſſizes ? 

G. Aldridg. On Wedneſday. 

Mr Jones. Which Way did he go? 

G. Aldridg. He went the Way to Chelmsford. 

Mr Jones. Did you not fetch his Horſe from 
Stout ? 

G. Aldridg. Ves, Sir. 

Mr Jones. How often did you go for it? 

G. Aldridg. Three Times. ä 

Mr Jones. When? | 

G. Aldridg. On Tueſday Night I ſent once, and 
went twice my ſelf, the firſt Time there was no 


Body at home to deliver the Horſe, ſo 1 went to 


Mr Stout's, and ask'd him about the Horſe, and he 
ſaid he could not deliver him till the Maid went 


home, and then I went about eleven of the Clock 


and had the Horſe. 

Mr Bar. Hatſell. Was it eleven at Night? 

G. Aldridg. Yes, my Lord. 

Mr Cowper. When I ſent you to fetch my Horſe, 
what Directions did I give you? 

G. Aldridg. You gave me Directions to fetch your 
Horſe, becauſe you ſaid you ſhould have occaſion 
to go out next Morning betimes with the Judge. 

Mr Comper. The Reaſon I ſent for my Horſe, 
was this, when I heard ſhe had drowned her felf, 
I think it concern'd me in Prudence to ſend a com- 
mon Hoſtler for him, for fear the Lord of the 
Mannor ſhonld ſeize all that was there as forfei- 
ted. | 

Mr Bar. Hatſell. There was no danger of that, 
for ſhe was found non compos mentis. | 
F Mr Cowper. No, my Lord, I ſent before the Ver- 

18. 

Mr Jones. It ſeems you did not think fit to go 

and take Horſe there your ſelf, though you put 
your Horſe there. 


; * F 
11 Will. 3. 
Now, my Lord, we will go on and give che 
other Evidence that we opened concerning ther, 
three other Genttemen that came to Town — 
of them took Lodgings at Gurrey's at five in the 
Afternoon, but did not come in till between elever 
and twelve, and then they brought another in with 
them, and though he had been in Town five 5 
ſix Hours his Feet were wet and his Shoes, and his 
Head was of a reeky Sweat, he had been at — 
hard Labour I believe, and not drinking himſeif 
into ſuch a Swear. | 


Call john Gurrey, Martha Gurrey, and Eliv. 
| Gurrey. A 


John Gurrey was Sworn. 


Mr Jones. Do you know any of the Gentlemen 
at the Bar? | 

J. Gurrey. Yes, 

Mr Jones. Name who you know? 
J. Gurrey, There is Mr Stevens, Mr Ropers. and 
Mr Marks * 
Mr Jones. Pray do you remember when they 
took Lodgings at your Houſe? 

J. Gurrey. The laſt Aſſizes, when they firſt came 
there was only Mr Stevens and Mr Rogers. 

Mr Jones. At what Time did they take it? 

J. Gurrey. | was at Church and can't tell that, 
they hir'd the Lodging of my Wife. 

Mr Jones. What can you ſay more? 

J. Gurrey, I was in at Night when they came, 
there came three of them at eleven at Night, 
whereof Mr Marſon was the third Perſon, and he 


faid he was deſtitute of a Lodging, and he ask'd 


for a ſpare Bed, my Wife told them ſhe had one, 
but had let it, whereupon Mr Stevens and Mr Rogers 
ſaid he ſhould Lodge with them, ſo they went up 
all together, and they call'd for a Fire to be kindled, 
and ask d for the Landlord, which was I, and they 
ask d me to fetch a Bottle of Wine, and! told 
them I would fetch a Quart, which I did, aud then 
they ask'd me to fit down and drink with them, 
which I did, and then they ask'd me if one Mrs 
Sarah Stout did not live in Town, and whether ſhe 
was a Fortune, I ſaid yes, then they ſaid they did 
not know how to come to the Sight of her, and [ 
ſaid I would ſhow them her to morrow Morning, 
not queſtioning but I might ſee her ſome Time as 
ſhe was coming down the Street ; ſo they ſaid they 
would go to ſee her. Mr Rogers and Mr Stevens 
charg'd Mr Mar ſon with being her old Sweat-heart, 
ſaith Mr Marſer, ſhe hath thrown me off, but a 
Friend of mine will be even with her by this 


Time. a 


Mr Bar. Hatſell. What a Clock was it then? 

F. Gurrey. | reckon eleven of the Clock when 
they came in. 

Mr Bar. Hatſell. Did you obſerve in what Con- 
dition Mr Marſon was in ? | 

J. Gurrey. | did not obſerve, only that he was 
hot and put by his Wig, I ſee his Head was wet, 
and he ſaid he was juſt come from London, and that 
made him in ſuch a Heat. 

Mr Jones. Had he Shooes or Boots on? 

J. Gurrey. I did not obſerve that. 

Mr Fones. What did they do the next Day? 

J. Gurrey. The next Morning J heard this Party 
was in the Water, I ſat up all Night, and was fain 


to wait till my Daughter came down to look after 


the Shop, and then I weat to ſce her, and ſhe was 

remov'd into the Barn, and they were wiping her 

Face, cloſing her Eyes, and putting up her Jaws ; 
| al 


men 


Eo. Spencer Cowper, Efq; Sc. 


came back theſe Perſons, were walking, 
and 1 met Mr Mar ſon and Mr Stevens, and told 
—_ the News; ſaid I, This Perſon is come to 
a ſad Accident: Say they, So we hear; but ne- 

ertheleſs we will be as good as our Word, and 
and ſee her: I went with them and overtook 
55 Rogers, and Marſon ſaid we are a going to ſee 
Mrs Stout : O, Landlord, ſaid Rogers, you may 
take up that Rogue (pointing at Mr Marſor) for 
what he ſaid laſt Night ; but I did not think, they 
ſpeaking 10 jocularly, that there was any Suſpi- 
cion of their being concerned 1n the Murder. A 
ſecond Time I went, the Barn. door was lock'd ; I 
knock'd, and they open'd it and let us in, and they 
uacoverid her Face to let me ſce her, and I touch'd 
her; and looking about for them they were gone, 
and | can't ſay they ſee her or touch'd her : 
Then Mr Marſon and they were conſulting how 
to ſend a great Coat to Londen, and I directed 
them to a Coachman at the Bell Inn, but I did not 
hear he went to enquire after the Coachman : 
Then they went to your Lordſhip's Chamber, and 
1 went home; and about Eleven of the Clock I 
ſaw Mr Marſon and Mr Stevens coming down with 

Spencer Comper. ? 

15 Marſen, 1 did not go out that Night after I 


in. 
ww” Jones. No: We agree That. Did you ſee 


Mr comper and theſe Gentlemen together? 


J. Gurrey, Only at Eleven of the Clock on Tueſ- 
day Noon, Mr Comper, Mr Marſon, Mr Stevens, 
were coming down to the Market-place. 

Mr Jones. Did not they take their Leave of you 
when they went away from you that Forenoon ? 

3. Gurrey. No: Only in the Morning they told 
me they would ſend me Word at Noon, if they 
intended to lodge there. 

Mr Marſon. 1 defire to know of Mr Gurrey, if 
his Siſter was not in the Room, when we came 
in? 1 

J. Gurrey. She was in our Houſe that Day; but 
whether when They came, I can't tell. 

Mr Comper. Pray, Have not you had ſome Diſ- 


courſe with your Siſter the Widow Davs, con-, 


cerning ſome Suſpicion that you had of Sarah Mal- 
ter, that hath been produc'd as a Witneſs ? 

J. Gurrey. I don't remember any ſuch, 

Mr Cowper. Then did not you ſay theſe Words? 
We muſt not concern our ſelves with Sarab Walker, 
for ſhe is the only Witneſs againſt the Cowpeys. 

J. Gurrey. I can't remember any ſuch Thing. 

Mr Baron Hatſell. You may anſwer according to 
the beſt of what you remember; if you ſay you 
have forgotten when you have not, you are for- 
ſworn. 

Mr Cowper. If your Lordſhip pleaſes to give 
Leave to Mr Gurrey to recolle& himſelf. I ask 
him, Whether he did not talk with his Siſter Da- 
vis about ſome Suſpicion, Wife and He had about 
Sarah Walker the Maid-Servant of the deceaſed ? 

J. Gurrey. I believe there might be ſome talk of 


a Perſon that was ſeen to go into the Church-yard 


at ſome Diſtance with Sarab Walker. 

Mr Cwper. Did your Wife ſay that ſhe did ſuſ- 
pect that Perſon ? 

J. Gurrey. Yes. 

Mr Cowper. Did your Wife ſay they behaved 
themſelves ſtrangely, and that ſhe would have per- 
ſuaded the Widow Blewit to have watched her? 

J. Gurrey, There was ſomething of that. 

Mr Cemper. Was there not ſome ſuch Words that 
they muſt not meddle with Sarah Walker ? For ſhe 
is the Witneſs againſt the Compers. N 
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J. Gurrey. I ſaid do not concern your ſelf with 
Sarah Walker for fear of taking off her Evidence. 

Mr Camper. Pray did not the Widow Davis warm 
the Sheets for theſe Gentlemen? | | 

F. Gurrey. She was with my Wife, but 1 can't 
ſay whether ſhe warmed the Sheets. 

Mr Cowper. When they came home had you any 

Lodgers that wanted to come home? Had not you 
one Gape ? | IP 

J. Gurrey. I can't ſay whether he was in before or 
after them, | #5 

Mr Comper. Did not you ſay to your Siſter Dav; ? 

Now theſe Gentlemen are in Bed, if Mr Gape 
would come home our Family would be quiet. 

J. Gurrey. I do not remember that. | 

Mr Cowper. Pray did not you go to look for Mr 
Gape ? 

* Gurrey. Yes, I went to Hocbleys. * 

Mr Cowper. Who did you employ to ſpeak to Mr 
Gape to come home ? 

J. Gurrey. Mrs Hockley. | 

Mr Cowper. When you came home to your own 
Houſe, and after you had been at Hockley: to ſpeak 
with Mr Cape, what Account did you give of the 
Time of Night, and other Particulars ? 

F. Gurrey. I gave no Account of the Time. 

Mr Cowper. Not to Mrs Davis? 

J. Gurrey. I can't tell whether I did or no. 

Mr Cowper. Did not you ſay Mr Gape ask'd Mrs 
Hockley what a Clock it was? 

F. Gurrey. No, I don't remember that, but Mrs 
Hockley went in and told him what Time of Night 
it was, it was Eleven or Twelve of the Clock, 
whether I can't ſay. 

Mr Jones. Call Martha Gurrey. (Who was Sworn) 
Which of theſe Gentlemen do you know ? | 

Mrs Gurrey. Mr Marſon, Mr Rogers, and Mr Stevens. 

Mr Jones. What Time of the Night was it when 
they came to your Houſe, give an Account of it, 
and of what you heard them fay ? | 

Mrs Gurrey. It was a little after Five or there- 
abouts, that they came 5 

Mr Jones. Who came? a 

Mrs Gurrey. Mr Stevens, and Mr Rogers, and there 
was one Mr Gilbert that married a firſt Couſin of 
mine, he came and ask'd me for my Husband, and 
I ask'd him his Buſineſs, and he ſaid he wanted to 
ſpeak with him. — | 

Mr Jones. Pray come to theſe Men, when did 
they come to your Houſe ? 

Mrs Gurrey: They hired the Lodging at Five of 
the Clock ; when they firſt came to ſee them, I 
was not at home, Mr Gilbert brought them, and as 
I was coming along the Street, 1 faw Mr Gilbert 
walking off, and would not look at me. 

Mr Fones. When did they go out ? 

Mrs Gurrey. They never ſtaid there. 

Mr Jones. When did they come in again? 

Mrs Gurrey. Between Eleven and Twelve. 

Mr Bar Hatſell. What did they do when they 
came in again ? 

Mrs Gurrey. I was laying on ſome Sheets two 
Pair of Stairs when they came, and then there was 
three of them; ſo they ſaw me a little after and 
beg'd my excuſe for bringing in another; for they 
faid it was fo late they could not get a Lodging 
any where elſe, and ſaid if I thought fit the Gentle- 
man ſhould lie with them, and I told them I lik 

it very well. | 

Mr Fones. What Firing had they ? 

Mrs Gurrey. The Firing I laid on in the Morn- 
ing, and they ſent for my Huspand to fetch them 
ſome Wine | 


Mr gener. 
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Mr Jonas. What did you hear them talk on? 
Mrs Gurrey. They diſcours'd with my Husband, 


and ask d him if he knew Mrs Sarah Stout, and one 


of them ſaid to Mr Marſon, I think ſhe was an old 
Sweet-heart of yours, ay ſaith he, but ſhe tura'd 


me off, but a Friend of mine is even with her; 


and Mr Rogers ſaid he was in with her, and after- 


wards ſaid her Buſineſs was done; they had a. 
Bundle that was wrapt in a pure white Cloth (like 


to an Apron) but I can't ſay it was an Apron, and 
there was 4 Parcell hanging looſe by it, and when 
he laid it down, he ſaid, he would paſs his Word 
Mrs Sarah Stout's courting Days were over, and [ 
ſaid, I hop'd it was no hurt to the Gentlewoman, 
and then I looking upon Mr Mar ſon, I ſaw him put 
his Peruke alide, and his Head reek'd, and he told 


them he was but juſt come from London that Night,, 


which made him diſappointed of a Lodging. 


Mr Jones. What did you hear them ſay about 


any Money. 


Mrs Gurrey. I askK'd them how they would have 
their Eed warm'd, and Mr Marſon anſwer'd very 
hot, and with thatl went down to ſend my Daugh- 

ter up, and ſhe could not go preſently, I told her 


then ſhe muſt go as ſoon as ſhe could. 

Mr Bar. Hatjel. Pray don't tell us what paſs'd 
between you and your Daughter, what do you know 
of theſe Gentlemen? 


Mrs Gurrey. I went to the next Room, to ſee if 


every Thing was as it ſhould be 1 hearken'd, and 
they had ſome Oiſcourſe about Money, aud | heard 
ſome Body (I don't know who it ſhould be, except 


it were Mr Stevens) anſwer, and ſay, the uſe Money 


was paid to Ni 
can't tell. | 
Mr Fones. What did 
gone ? 


ght, but what Money they meant I 


you find when they were 


Mrs Gurrey. Sir, I found a Cord at the End of 


the Trunk. 


Mr Jones. Was it there in the Morning, or before 


they came? = 
Mrs Gurrey. No it could not, for I ſwept my 
Room and wip'd down the Duſt. 

Mr Jones. Was the Cord White? 

Mrs Gurrey. No, it was more Dirty than it is 
now, for my Husband and 1 have worn it ia our 
Pockets. 

Mr Cowper. Pray, who brou 
from above Stairs ? | 

Mrs Gurrey. My Daughter that liv'd with me, 
and ſhe laid it upon the Shelf. 

Mr Cowper. Did not you hear there was a Coro- 

ner's Inqueſt ſitting ? x 


ght the Cord down 


Mrs Gurrey. The next Day at Night I did hear 


of it. 
Mr Cowper. Why did not you go to the Coroner's 
Inqueſt, and give an Account of it there? | 
Mrs Gurrey. I told my Husband of it, and I ask d 
my Husband if he did not hear what they ſaid con- 
cerning Mrs Sarah Stout, and he anſwer'd yes, they 
ought to be taken up for the Words they ſaid laſt 
Night; why, faith I, don't you take notice of it, 
I think you ought to take them up, but he went 
out of Doors, and ] ſaw no more of him till the 
Afternoon ; when I heard the Words I thought 


ſome Body had ſtole her away and got to Bed to 


her. 
Mr Cwper. Pray if your Husband heard theſe 
Words 
qaueſt. 
Mrs G urrey. 
ken up. 


Mr Cowper, Why did he not do it? 


* 


„Why did not he go to the Corouer's In- 


did ſpeak to him to have them ta- 


The Tryal of _ 


11 Will, z. 


" Mrs Currey. He ſaid he would not do it, he did 
not know but it might colt him his Life. 
Mr Jones. How came you after this to diſcoyer 
n Nee | 
Mrs Gurrey. Becauſe 1 was fo troubled in Mind! 
could not reſt Night nor Day, and I told him if 
he would not tell of ir, I would tell of it my ſelf, 
for I was not able to live, 


Then Elizabeth Gurrey was Sworn. 


Mr Jones. Pray do you know Mr Rogers, Mr Se. 
vens, and Mr Marſon ? | 

E. Gurrey. Il know Mr Marſon, and theſe are the 
other Geitlemen I reckon. | 

Mr Jones. What Diſcourſe did you hear from 
them? 

E. Gurrey. Mr Marſon ask'd the other Gentlemen 
how much Money they had ſpent, the other an- 
ſwer'd. what was that to him, you have had forty 
or fifty Pounds to your Share; then the other 
ask'd him whether the Buſineſs was done, and he 
anſwer'd he heliev'd it was, but if it was not done, 
it would be done to Night, then my Lord, he 
pull'd a handful of Money ont of his Pocket, and 
ſwore he would ſpend it all for joy the Buſineſs 
was done. 

Mr Jones. Was Mr Cowper's Name mentioned? 

E. Gurrey. I heard them mention Mr Conper's 
Name, but not Mrs Sarah. Stout's. 

Mr Tones. What Condition was the Gentleman's 
Shooes in? | 

E. Gurrey. I think it was Mr Marſon, his Shooes 
were very wet aud dirty, one of them was very 
ant, ny he wip'd his Head with his Handker- 
chief. | 

Mr Jenes. Now my Lord we have done as to 
our Evidence, Mr Marſon pretended he was juſt 
then alighted and come from London, and was in a 
great Heat, and his Shooes were wet, | wonder 
what Mr Maſon had been doing. for when he was 
Examined, he ſaid he came to Town about Eight 
of the Clock, and went to the Glove and Dolphin 
Inn, and ſtay'd there while he came to his Lodg- 
ing; now *tis a wonderful Thing that he ſhould 
come wet-ſhod from a Tavern where he had been 
ſitting four or five Hours together. 


8 [Then the Examination of Mr John Marſon 


was read.] 


The Examination of John Marſor, taken 
before Me, this 27th Day of April, 1699. 


H O being examined where he was on 
Monday the 13th of March laft, ſaith, 
That he was at the Borough of Southwark (he 
being an Attorney of the ſaid Court) till uf 
Four of the Clock in the Afternoon; and ſaith, 
That he ſet out from Southwark for Hartford 

| ſoon after, and came to Hartford about Eight 
of the Clock the ſame Afternoon, and put up his 
Horſe at the Sign of an Inn there, 
and then went to the Hand and Glove, ge. 
ther with Godfrey Gimbart, Eſq; Ellis Ste- 
vens, William Rogers, and ſome others, where 
they ſtayd till about Eleven of the Clock at 

| Night, und then this Examinant went thence 


 diretly in the Houſe of John Gurrey, wit 


there, 
toge- 
Ste- 
where 
xk 41 
thence 
with 
the 


te | ho lay all 
Stevens and Rogers, who lay all to- 
— 2 in the ſaid Gurrey's Houſe all that 


Night. And being asked what be ſaid concern- 


ing the ſaid Mrs. Sarah Stout, deceas'd, this 
Examinant ſaith, That on Sunday the 12th of 
March laſt, this Examinant being in Compa 
with one Mr. Thomas Marſhall, and telling 
him that this Examinant intended the next Day 
for Hartford with the Marſhal of the King's 
"Bench, the ſaid Thomas Marſhall deſired this 
Examinant and the ſaid Stevens, who was 
then alſo in Company, that they would 7 aud 
:e the ſaid Sarah Stout (his Sweet- heart): 
He confeſſeth, That he did ask the ſaid Gurrey 
if he would ſhem this Examinant where the ſaid 
Stout lived, telling the ſaid Gurrey that his 
Name was Marſhall, and asked him if he ne- 
wer heard of him before, and ocularly ſaid, 
That he would go to ſee her the next Morning; 
but doth not believe that he ſaid any Thins that 
any Friend was even with the ſaid Sarah Stout, 
or to ſuch like Effect. And doth confels, That 
he did, the next Day, upon the ſaid Gurrey's 
telling him that the ſaid Stout was dromned, 
ſay, that he would keep his Word, and would ſee 
her. And ſaith, That meeting with Mr. Cow- 
per (who i this Examinant"s Acquaintance) he 
believes he did talk with him concerning the ſaid 
Stout's being drowned, this Examinant having 
ſeen her Body that Morning. | 


Cogn. Die & Anno 
antedict. coram 
J. Holt. 


John Marſon. 


Mr Jones. All that I obſerve from it, is this; 
that he had been five Hours in Town, and when 
he came to his Lodging he came in wet and hot, 
and ſaid he was juſt come from London. 

Mr Marſon. I had rid forty Miles that Day, 
and could not be ſoon cold, 

Mr Bar. Hatſell. They have done now for the 


| King, come Mr Comper, what do you ſay to it? 


Mr Jones. If your Lordſhip pleaſe we will call 
one Witneſs more, Mary Richardſon. Mrs Richard- 
fon, Do you know Mr Marſon, or any of theſe 
Gentlemen. ; 

Mrs Richardſon. They came on Tueſday Night 
to the Bell at Hodeſdon and lay there, and one of 
the Gentlemen when I was warming of the Sheets, 
ask d me if I knew Mrs Sarah Stout, and I ſaid yes; 
he ask'd me if I knew which Way ſhecame to her 
End, and I told him I could not tell, HSM 

Mr Jones. Is that all, what did they ſay more? 

Mrs Richardſon. They did deſire and wiſh it might 


be found out how it came about, and one Gentle- 


man took no notice of her at all; they had a little 
Bundle, but what was in it, I can't tell, but there 
1 ſee it bound up in ſome colour'd Stuff or other, 
but what it was, I can't tell. | | 

Mr Jones. Is that all that you can ſay ? 

Mrs Richardſon. Ves, that's all. 

Mr Jones. Then we have done. | © 

Mr Bar. Hatſell. Come Mr Comper, what do you 
ſay to it? 

Mr Comper. Now they have done on the Part of 
the King, my Lord, and you Geatlemen of my 
Jury, I muſt beg your Patience for my Defence : 1 


Spencer Cowper, Eſq; Sc. 
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confeſs it was an unfortunate Accident for me (as Mr 
Jones calls it) that I happened to he the laſt Perſon 
(for ought appears)in the Company of a melancholy 
Woman. The Diſcourſe occaſioned by this Ac- 
cident had been a ſufficient Misfortune to me with- 
out any Thing elſe to aggravate it; but I did not 


Jin the leaſt imagine that ſo little, fo trivial an Evi- 


dence as here is could poſſibly have affected me to ſo 
gfeat a Degree, as to hring me to this Place to an- 
ſwer for the worſt Fact that the worſt of Men can 
be guilty of. | 
My Lord, your Lordſhip did juſt now obſerve, 
that] have appear'd at the Bar for my Clients, hut 
I muſt fay too, that I never appear'd for my ſelf 
under this, or the like Circumſtances, as a Crimi- 
nal for any Offence whatſoever. | 
Mr Jones, very well ſaid, when he ſpoke on the 
Part of the King, that if this Gentlewoman was 
Murther'd, the Crime was Villanous, Baſe, Barba- 
rous, and Cruel; and for my Part I think fo too, 
the Crime would be ſo great, that it could never 
be ſufficieatly Condemned : But at the ſame Time 
I may averre, that to ſuppoſe a Murther without 
good Grounds for it, and afterwards to charge In- 
nocent Men with it Knowingly and Maliciouſly, is 
to a Trifle as Baſe and Barbarous as the Murther it 
ſelf could be. My Lord, I ſpeak for my own Part, 
I know not at what Price other Men may value 
their Lives, but I had much rather my ſelf was 
Murther'd than my Reputation; which yet, I am 
ſenſible hath ſuffer'd greatly hitherto by the Malice 
and Artifice of ſome Men, who have gone pretty 
far in making this Fact, as Barbarous as it is, to 
be Credited of me. And therefore I muſt beg your 
Lordſhip's, and the juries Patience, while I not 
only defend my Life, but juſtifie my ſelf alſo from 
theſe Things that have unjuſtly aſpers'd me, by 
the Conſpiracy and Artifice of my Accuſers. 
My Lord, in all the Evidence that hath been 
given, I mutt obſerve there is no poſitive Evidence, 
with Submiſſion, to induce the Jury, or any one to 
believe the General, that this Gentlewoman was 
Murthered ; but they go upon Suppoſitions and In- 
ferences, which are contradicted by other Circum- 
ſtances, in the very Evidence of the Proſecutor; 
that make full as ſtrong to prove ſhe was not Mur- 
ther'd, as that ſhe was; ſo that as it ſtands, it 
can amount only to a bare Suppoſition that ſhe was 
Murther'd by any Body. Ec 

Then as to the Evidence that particularly relates 
to my ſelf, or the Gentlemen who ſtand with me 
at the Bar; that they, or I were concerned in it 
(if ſhe was Murther'd) there is not one Syllable of 
Proof; at moſt, it amounts but to make us ſu- 
ſpect of a Murther ; not prov'd, but only ſuſpect- 
ed: This I obſerve upon the Evidence, as it now 
ſtands without Anſwer, as it has been given on 
the King's Part: And how far, in the Caſe of 
Life, Men ſhall be affected with Evidence of this 
Nature, which neither proves the Murther in Ge- 
neral, nor that they did it in Particular, though 
no Defence was made, or any further Anſwer 
given, I muſt ſubmit to your Lordſhip's and the 
Jury's Judgment. 1 
But, my Lord, I do not doubt but I ſhall be 
able to wipe away, even that remote Suſpicion by 
my Defence : They have been long in their Evi- 
dence for the King, and therefore I muſt beg your 
Patience while I givea particular Anſwer to every 
Part of it, in as good a Method as I am able; and 
I will waſte as little Time as may conſiſt with 
the juſtifying of my Reputation; for which 1 
know your Lordſhip will have as tender a Re- 
gard; 
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gard, to ſee it doth not ſuffer unjuſtly, as for my 

Life itſelf. : Es 
And, 1 promiſe your Lordſhip, I ſhall trouble 


you with no Evidence which is not Expreſs and 


Plain; no Inuendo's or Suſpicions; but I ſhall 
prove fully and clearly, in the firſt Place, That 
there was no Ground at all, in this Caſe, to ſup- 
oſe ſhe was murther'd by any one but herſelf. 
© - The firſt Fact that they inſiſted upon to infer a 
Murther from it, was, that the Body was found 
floating; now, my Lord, that Fact I am able by 
the Evidence I have, as well as from that of the 
Proſecutor, to deny; for the Fact was directly o- 
therwiſe, that is, ſhe was not found floating. 
And whereas the Proſecutor's Witneſſes, who 
have been produced to this Point, are obſcure 
and poor Men, and your Lordſhip obſerves have 
been taught to ſay generally that ſhe floated, 
which, when they are required to explain, and 
deſcribe how ſhe lay, they contradiQ themſelves 
in, by ſhewing ſhe lay Sideways between the 
Stakes, and almoſt all under Water: Now I ſhall 
give your Lordſhip, and the Jury a full and par- 
- ticular Account and Deſcription from the Pariſh 
Officers, Men employed by the Coroner to take 
the Body ont of the Water, of the very Manner 
and Poſture in which it was firſt found; which 
they are much better able to do, than the Proſe- 
cutor's Witneſſes, having ſeen her before all, or 
moſt of thoſe People, and theſe Officers clearly 
agree that her Body was under Water, when 
found, except ſome ſmall Appearance of her Pet- 
ticoats, near, or on the Surface of the Water, 
which may be very eaſily accounted for ; becauſe 
the Stakes the Witneſſes mention, and which 
are driven into the Ground croſs the River to 
prevent Weeds and Trumpery from running in- 
to the Mill-ſtand, as the Witneſſes have alrea- 
dy ſaid, about a Foot diſtance from one another, 
and are ſet with their Feet from the Mill, and 
their Heads inclining towards the Mill with the 
Stream : Now, my Lord, every one knows, that 
though a drowned Body will at firſt ſink, yet it 
is buoyant, and does not go down-right, and 
reſt in one place like Lead; for a humane Body 
is ſeldom or never in a Stream found to lie where 
it was drowned ; a Body drowned at Chelſea, has 
been often found by Fiſhermen at London, and 
that before it came to float above Water. Now 
if a Body is ſo buoyant, as that it is driven 
down by the impellant Force of the Current 
(though it do not float above Water) it ſeems a 
Coaſequence that when it comes to be ſtopp'd 
and reſiſted by the Stakes, which lie with their 
Heads downwards, inclining with the Stream, 
the Stream bearing the Body againſt the Stakes, 
muſt needs raiſe it upwards to find another Paſ- 
ſage, if poſſible, when the Ordinary and Natu- 
ral is obſtructed. I have ſeen, I remember, that 
where Weeds have been driven down a River, 
and have been rolled along at the Bottom, when 
they have come down to a Board or Stakes of a 
Wyer, or Turnpike, they have been by the Force 
of the Water raiſed up againſt thoſe Boards, or 
Stakes, and forced over them, though without 
ſuch Obſtruction they had undoubtedly continu- 
ed to rool under the Water. I don't know of 
any other Symptom they pretend to, of her not 
being drowned, from any thing obſerved of her 
in the Water. Thea as to the flatneſs of her 
Belly, when ſhe was put into her Coffin, I ſhall 
ſhew it is a common and natural Accident, ſome- 
times drowned Bodies arg ſwelled more, ſome- 
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times leſs, ſometimes not at all; I think it hard 
ly deſerves a Phyſician to prove that a Body may 
be drowned with very little Water, that a NM 
may be drowned by ſtrangling, or Suffocation 
cauſed by a little Water in the Lungs, without 
any great Quantity of Water received in the 
Body, is a certain and eſtabliſhed Truth; for | 
am told that when Reſpiration ceaſes, the Par. 
ty dies, and can receive no more Water aftet 
that; ſo that nothing is to be inferred from a B. 
dy's having more or leſs Water found in it. eſpe. 
cially, if your Lordſhip will give me leave to ob. 
ſerve this Diſtinction, where a Body is voiuntaril 
drowned, and where it is drowned by Accident: 
for People that fall in by Accident do ſtruggle 
and ſtrive as long as they can, every time the 
riſe they drink ſome Water into the Stomach k 
prevent its paſſing into the Lungs, and are 
drowned no ſooner than needs muſt ; bur Perſons 
that voluntarily drown themſelves, to he ſure 
deſperately plunge into the Water to diſpatch 
a miſerable Life, as ſoon as they can; and ſo 
that little Quantity in the Lungs, which cauſes 
Death, may be the ſooner taken in ; after which 
no more is received: And I hope by Phyſician 
it will appear there is good Ground for this dif. 
ference. | 

The next is the Evidence that the Chirurgeons 
have given on the other Part, relating to the ta- 
king this Gentlewoman out of her Grave, after 


| ſhe had been buried fix Weeks, whether this 


ought to have been given in Evidence for the 
Reaſons I hinted at in a Criminal Caſe, I ſubmit 
to your Lordſhip. But as it is, I have no Rea- 
fon to apprehend it, being able to make appear, 
that the Gentlemen who ſpoke to this Point 
have delivered themſelves in that manner, ei. 
ther out of extreme Malice, or a moſt profound 
Ignorance; this will be ſo very plain upon my 
Evidence, that I muſt take the Liberty to impute 
one, or both of thoſe Cauſes to the Gentlemen 
that have argued from their Obſervations upon 
that Matter. - 

And now, if your Lordſhip will but pleaſe to 


conſider the Circumſtances under which they 


would accuſe me of this horrid Action, I don't 
think they will pretend to ſay, that in the whole 
Courſe of my Life, I have been guilty of any mean 
or indirect Action; and I will put it upon the worſt 
Enemy I have in the World to ſay it. Now, for 
a Man in the Condition I was in, of ſome For- 
tune in Poſſeſſion, related to a better, in a good 
Employment, thriving in my Profeſſion, living 
within my Income, never in Debt, (I may truly 
ſay not five Pounds at any one time theſe eight 
Years paſt) having no poſſibility of making any 
Advantage by her Death, yoid of all Malice; and 
as appears by her own Evidence in perfect Amity 
and Friendſhip with this Gentlewoman, to be gull 
ty of the murthering her, to begin at the Top of 
all Baſeneſs and Wickedneſs, certainly is in- 
credible. | | 
My Lord, in this Proſecution my Enemies ſee- 
ing the Neceſſity of Aſſigning ſome Cauſe, have 
been ſo malicious to ſuggeſt before, (though not 
now, when I have this Opportunity of vindica- 
ting my ſelf publickly) that I have been conceri- 
ed in the Receipt of Money for this Gentlewo- 
man, had her Securities by me, and ſometimes 
that I had been her Guardian, or her Truſtee, and 
I know not what. I now ſee the Contrivers an 
Promoters of that Scandal, and they know it to 


be Baſe, Falſe, and Malicious; I never was con- 
| cerned 
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1 latereſt with her, directly, or indirect- 

and 0 1 told them when | was before my 
* 4 Chief Juſtice ; 'tis true, it was then juſt ſug- 
eſted by the Proſecutors, then denied it, and 1 


| h. 
needed to deny the Trut 

_ wo find the Proſecutors have no- 
« to me upon this Head, after all the 
Slanders and Stories they have publiſh'd againſt 
me, of my having Money in my Hands which be- 
longed to the Deceaſed. But though they do not 
tir it, 1 will, and give your Lordſhip a full Ac- 
count of all that ever was In that Matter. When 
] lodg'd at Hertford, ſome time ſince, ſhe deſired 
me to recommend to her a Security for 2001. if 
jr came in my Way; my Lord, when I came to 
Town, | underſtood that one Mrs Puller, a Client 
of mine, had a Mortgage formerly made to her by 
one Mr Loſtus of Lambeth in Surrey for the like 


Sum, and that ſhe was willing to have in her Mo- 


ney ; | wrote to this Gentlewoman, the Deceaſed, 
to acquaint her of the Security, ſhe thereupon 
did ſend up 2001. and ſome odd Pounds for In- 
tereſt (the Account of which 1 produced to my 
Lord Chief juſtice;) this Money was ſent to me by 
Mr Cramſield, as I have been informed, and by him 
given to Mr Toler's Clerk, and by him brought 
publickly to me; my Lord, this 1 [ im- 
mediately transferr'd by Aſſignment, Indors'd on 
the Zack of it, and Mrs. Habberfield, a Truſtee 
for Mrs Puller, Sign'd and Sealed it, and that ve- 
ry 200 l. and Intereſt due was at one and the 
ſame time paid to Mrs Puller, and by her the 
principal was paid to her Daughter, in Part of her 
Portion. All this was tranſacted the beginning 
of December laſt, and ſhe was not drowned till 
the 13th of March following : And my Lord, theſe 
People that are now the Proſecutors, did own be- 
fore my Lord Chief Juſtice, that they had found 
this Mortgage amongſt the Deceaſed's Writings 
in her Cabinet at the Time of her Death. Now, 
my Lord, 1 ſay, that ſaving this one Service I 
did her, as I ſaid in December laſt, I never was 
otherwiſe concerned with her in the receiving, 
or diſpoling of any of her Money; nor had I ever 
any of her Securities for Money in my keeping ; 
and I defie any Adverſary I have to ſhew the 
contrary, | | 

My Lord, as there appears no Malice, no In- 
tereſt, ſo they have proved for me that there was 
no Concealment of Shame, to induce me to com- 
mit ſo barharous an Action; otherwiſe, perhaps 
now they fiad they can aſſign no other Cauſe, they 
would content themſelves to give that Reaſon, 
and fling that Scandal at me : And though I take 
it by the Experience I have had of them; they 
did not deſign to do me any Favour, yet 1 thank 
them, in endeayouring to vindicate het Honour, 
they have ſecured my Reputation againſt that Ca- 
lumny ; and though I am ſatisfied, as I ſaid, they 
did not intend me Kindneſs, yet I thank God they 
have given me a juſt Opportunity to take Advan- 
tage of their Cunning, for the clearing my Inno- 
cence in that Particular. 

Then, my Lord, not to reſt it here, but to 
ſatisfie the Jury and the World how this Geatle- 
woman came to deſtroy her ſelf, I ſhall give the 
cleareſt Evidence that was ever given in any Court, 
that ſhe murthered her ſelf. When 1 enter upon 
this Proof, I muſt of neceſſity treſpaſs upon the 
Character of this Gentlewoman that is dead. 1 


W. is a tender Point, *tis a Thing | would 
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willingly be excuſed from, and tis not without 
reat deal of Reluctancy and Compulſion for 
rom me: That ſhe was melancholy the proſecu- 
tors themſelves have proved; but I muſt of ne- 
ceſſity ſhow you the Occaſion and Reaſons of it, 
and the Witneſſes will tell your Lordſhip what 
deſperate Reſolutions ſhe had been under formerly, 
and that will lead meto near the time of her Death; 
to ſhow why, and upon what Accideats ſhe made 
away her ſelf I will not enumerate Particulars, - 
by way of opening ; only I muſt tell your Lordſhip, 
that ſome Letters of hers muſt of neceſſity be pro- 
duced, which truly as I ſaid, I ſhould not meddle 
with, if | had not theſe innocent Gentlemen here to 
defend, as well as my ſelf ; perhaps it may be ſaid, 
that in Honour | ought to conceal the Weakneſs 
of this Gentlewoman, but then in Honour and 
Juſtice to theſe Gentlemen that are falſely accuſed 
with me, I cannot doit; I hope this one Reaſon 
will excuſe me to the World, for I have no other 
that could have obliged me to bring theſe Letters 
upon the Stage; I ſolemnly proteſt, if I ſtood here 
ſingly in the Caſe of my own Life, upon the Evi- 
dence given againſt me, I take it to be ſo inconſi- 
derable, I would not do it; but I muſt do it to 
ſhow that theſe Gentlemen alſo are innocent, and 
to preſerve them, becauſe 1 am ſatisſied in my 
own Mind they are ſo. My Lord, when I have 
done that, I ſhall ſhew your Lordſhip in the next 
Place, that it is utterly impoſſible I could be con- 
cerned in this Fact, if I had had all the Motives 
and Provocations in the World to have done it: 1 
ſhall K your Lordſhip in point of time it could 

not be. 

The Maid Sarah Walker, who is the ſingle Wit- 
neſs, I take it, that ſays any Thing in the leaſt re- 
lating to me, ſaid but now, the Clock had ſtruck 
Eleven before ſhe carried up the Coals, and about 
a quarter of an Hour after, while ſhe was warm- 
ing the Bed above Stairs, ſhe heard the Door clap; 
and ſometime after that ſhe came down and fonnd 
that I and her Miſtreſs were gone, Now in point 
of time 1 ſhal] prove it utterly impoſſible I could 
be guilty of the Fact I am accuſed of, being ſeen 
to come into the Glove Inn as the Town Clock 
ſtruck Eleven, and ſtaying there more than a 

uarter of an Hour, was, after ſeveral Things 
Tous at my Lodging, in Bed before twelye a Cloc 
and went no more out that Night as I ſhall proye: 
As for that little Circumſtance of ſending for my 
Horſe, which they have made uſe of all along to back 
this Proſecution; their very telling me of that 
matter, ſhews how they are put to their Shifts to 
juſtifie their accuſing me; I ſay in Prudence 1 
ought to have done what I did: I ſent for him 
on the Tueſday, but as their Witneſs faith, I told 
him, at the Time I bid him fetch my Horſe, not 
to uſe then, nor till by the Courſe of the Circuit I 
was to go into Eſſex with the Judges the next 
Morning; and till then the Proſecutor's Witneſs, 
who is the Oſtler of the Glove-Inn, was ordered 
to ſet him up there, to litter him down, and to 
take care of him and feed him, and that he ſhould 
be ready for me to go to Chelmsford on the Mor- 
row, whither 1 went with the other Council the 
next Morning being Wedneſday ; and this my Lord 
is the Whole of that Matter. 5 | 

My Lord, this Buſineſs ſlept near Two Months 
after the Coroner's Inqueſt before 1 heard of it, 
or imagined my ſelf to be concerned in it, and was 
never ſtirr'd till two Parties differing on all other 
Occaſions had laid their Heads together ; "2s 
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leave to let your Lordſhip a little into that Mat- 


ter, to ſhew you how this Proſecution came to be 
managed, with ſo much Noiſe and Violence as it 


hath deen. 1 can make it appear, that one of the 
greateſt of the Quakers, Mr Mead by Name, has 
very much, and indirectly too, concerned himſelf 


in this Matter; it ſeems they fancy the Reputati- 
on of their Se is concerned in it, for they think 
it a wonderful Thing, nay abſolutely impoſſible 
(however other People may be liable to ſuch Re- 
ſolutions} that one who was by.her Education in- 


tituled to the Light within her, ſhould run head- 


long into the Water, as if ſhe had been poſſeſs' d 


wich the Devil; of this they think their Sect is to 


be clear'd, though by ſpilling the Blood of four 
innocent Men. The other ſort of People that 
concur with the Quakers in this Proſecution, I 


| ſhall mention, now I come to obſerve what the 


Witneſſes are that have been produced y_ me; 
ſome of them 1 have nothing to object to, but 
that they are extreme indigent and poor, and have 


been helped by the Proſecutor, thoſe that are ſo 


ſay nothing as to me; others who live in this 
Town, and give their Opinions of the manner of 
her Death, are poſſeſt with much prejudice againſt 
me, upon Feuds that have riſen at the Elections of 
my Father and Brother in this Town, and theſe 
with the Quakers have wholly dreſt up this Mat- 
ter for ſeveral Ends, the Quakers to maintain the 
Reputation of their Sect, and the others to de- 
ſtroy, or break at leaſt, the Intereſt of my Fami- 
ly in this Place: But however effequal theſe De- 


ſigns may have been, to have made a great Noiſe 
in the World out of nothing; L am ſatisfied now, 


that I am in a Court of Juſtice, where no Perſon's 
Reputation, much leſs his Life, will be ſacrificed 
to the Policy or Malice of a Party without Proof; 
and therefore ] have taken up ſo much of your 
ime, to ſet the true Riſe of this Proſecution: be- 

e you in a clear Light. ä 
My Lord, as to my coming to this Town on 


Aunday, it was the firſt Day of the Aſſizes, and 


chat was the Reaſon that brought me hither ; be- 


fore 1 came but of Town, I confeſs, 1 had a De- 


fien of taking a Lodging at this Gentlewoman's 
Houſe, having been invited by Letter ſo to do; 
atid the Reaſon why 1 did not was this; my Bro- 
ther when he went the Circuit always favoured 


me with the Offer of a Part of his Lodging, which 
- out of good Husbandry 1 always accepted : The 
luaſt Circuit was in Parliament Time, and my Bro- 
ther being in the Money Chair could not attend the 
Circuit as he us'd to do; he had very good Lodg- 
- Imgs, i think one of the beſt in this Town, where 


I usd to be with him, theſe were always kept for 


- Him, anlefs notice was given to the contrary ; the 


Friday before I came down to the Aſſizes, I hap- 


pened to be in Company with my Brother and ano- 


ther Gentleman, and then 1 ſhow'd them the Let- 


ter, by which I was earneſtly invited down to lie 
at the Houſe of this Gentlewoman, during the 
. Aizes, (it is dated the ↄch of March laſt;) and 
deſigning to comply with the Invitation, I there- 
upon delired my Brother to write to Mr Barefoot, 


our Landlord, and get him, if he could, to diſ- 
poſe of the Lodgings, for ſaid I, if he keeps them 


they muſt be paid for, and then I cannot well 


avoid lying there; my Brother did ſay. he would 
write, if he could think on't; and thus, if Mr Bare- 


98 foot diſpoſed of the Lodgings, I own 1 intended 


to lie at the Peceasd's Houſe, but if not, I look- 


el on my ſelf as obliged to lie at Mr Barefoot s. 
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. Accordingly I ſhall prove, as ſon as ever I came 
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to this Ion in the Morning of the firſt da 
the Aſſizes, I went directly to Mr Bareſoot's 4 
Maid and all agree in this) and the Reaſon ny 
| had not ſeen my Brother after he ſaid he awry 
write, before | went. out of London; and thine 
fore it was proper for me to go firſt to Mr B as 
foot's, to know whether my Brother had Wrote l 
him, and whether he had diſpoſed of the Lod ax 
or not; as ſoon as I came to Mr Boe 85 
there was one Mr Taylor of this Town *g ' 
me, and I in his hearing ask'd Mr Barefoy by 
Wife, and Maid Servant, one after another i 
they had received a Letter from my Brother : | 
unbeſpeak the Lodgings ; they told me no * 
the Room was kept for us, and I think that ras 
had made a Fire, and that the Sheets were airing. 
| was a little concerned he had not writ, bur le. 
ing ſatisfied that no Letter had been received [ 
ſaid immediately, as I ſhall prove by ſeveral yy; 
neſſes, if it be ſo, I muſt ſtay with you, 1 wil bak 


up my Lodging here; thereupon ! lighted, and 


ſent for my Bag from the Coffee-houſe, and log 9 
all my Things at Bareſoots, and thus ] took — 
Lodging there as uſual : 1 had no ſooner done thiz 
but Sarah Walker came to me from her Miſtreſs to 
invite me to Dinner, and accordingly 1 went and 
dined there, and when I went away it may be true 
that being asked, I ſaid I would come again ar 
Night; but that I did fay I would lie there, | 00 
politively deny, and kaowing I could not lie there 
tis unlikely 1 ſhould ſay ſo: My Lord, at Nigbt 
I did come again and paid her ſome Money, which 
I received from Mr Loftus, who is the Mortgager 
for Intereſt of the 200 J. 1] before mentioned {it 
was Six Pounds odd Money in Guineas and half 
Guineas ) 1 writ a Receipt, but ſhe declined the 
Signing of it, preſling me to ſtay there that Night 
which 1 refuſed, as engaged to lie at Mr 2 
foor's and took my leave of her; and that very 
Money which I paid her was found in her Pocket 
as J have heard, after ſhe was drowned. 1 

Now my Lord, the Reaſon that 1 went to her 
Houſe at Night was firſt, as I ſaid, to pay her 
the Intereſt Money; in the next Place it was but 
fitting, when 1 ound my ſelf under a Neceſſity of 
diſappointing her, and lying at Barefoor's to go to 
excuſe my not lying there; which I had not an Op- 
portunity at Dinner Time to do. My Lord, ] open 
my Defence ſhortly, referring the Particulars to 
the Witneſſes themſelves, in calling thoſe who will 
fully refute the Suppoſitions and Inferences made 
by the Proſecutors, whom firſt, my Lord, ! 
ſhall begia with, to ſhew'there is no Evidence of 
any Murder at all committed; and this I ſay again 
ought to be indiſputably made manifeſt and prov'd 
— * any Man can be ſo much as ſuſpeded 

or it. | 

Mr Baron Hatſell. Do not flouriſh too much, 
Mr Cowper, if you have opened all your Evidence, 
call your Witneſſes, and when they have ended, 
then make your Obſervations. | 

Mr Cowper. Then my Lord 1 will take up no more 
of your Time in opening this Matter. 


call Robert Dew (who appeared.) 


When Mrs Sarah Stout drowned herſelf, was not 
you a Pariſh Officer ? | 

R, Dew. | was I -was next Houſe to 
the Coach and Horſes, and about fix of the Clock 


came a little Boy, (Thom: s Parker's Boy) and — 
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k s 2 Woman fallen into the River, I con- 
ruby was not my Buſineſs, but the Coroner's, 
and 1 ſent. the Boy to the Coroner, to acquaint him 
with it, and the Coroner ſent Word by the Boy, 
and deſired ſhe might be taken out, ſo [ went to 
the River and ſaw her taken out ; ſhe lay in the 


River, (as near as 1 could gueſs) half a Foot in 


the Water, ſhe was covered with Water, ſhe had a 
ſtrip'd Petticoat on, but nothing could be ſeen of 
ir above Water; I heaved her up, and ſeveral 
Sticks were underneath her, and Flags, and when 
they took her out, ſhe froth'd at the Noſe, and 


Mouth. 
Mr Cowper. How was ſhe, was ſhe driven be- 


tween the Stakes ? : 

R. Dew. She lay on the right Side, her Head 
leaning rather downwards, and as they pull'd her 
up, I cry'd, hold, hold, hold, you hurt her Arm, 
and ſo they kneel'd down and took her Arm from 
the Stakes. . 

Mr Cowper. Did you ſee any Spots upon her 
Arm? 

R. Dew. Yes, Sir. 

Mr Cowper. What ſort of Spot was it? 

R. Dew. It was reddiſh, I believe the Stakes 
did it; for her Arm hit upon the Stake where 
ſhe lay. : 

bir Qian Pray how do theſe Stakes ſtand 
about the Bridge of the Mill? 

E. Dew. I ſuppoſe they ſtand about a Foot a- 
ſander, they ſtand” ſlanting, leaning down the 
Stream a little, | 

Mr Cowpey. Could you diſcern her Feet? 

R. Dew. No, nothing like it, nor the ſtrip'd 
Petticoat ſhe had on. 

Mr Comper. Might not her Knees and Legs be 
upon the Ground, for what you could ſee ? 

R. Dew. Truly, if I was put upon my Oath, 
whether they were ſo, or not, I] durſt not ſwear 
it; ſometimes the Water there is four Feet, 
ſometimes three and a half, I believe her Feet were 
very near the Bottom. | 

Mr Comper. Are not the Stakes nail'd with their 
Head agaiaſt the Bridge ? 

R. Dew. They are nail'd to the Side of the 
Bridge. 

Mr Cowper, Pray deſcribe the Manner in which 
they took her up. 

R. Dew. They ſtoop'd down and took her up. 

Mr Cowper. Did they take her up at once ? 

R. Dew. They had two heavings, or more. 

Mr Cowper. What was the Reaſon they did not 


take her upat once ? 


* Dew. Becauſe I cry'd out, they hurt her 
rm. | 

Mr Cowper. Was ſhe not within the Stakes? 

K. Dew. No, this Shoulder kept her out. 

Mr Cowper. When you complained they hurt her 
Arm, what Anſwer did they make you ? 

R. Dew. They ſtoop'd down and took her Arm 
out from between the Stakes, they could not have 
got her out elſe. | 

Mr Comper. After ſhe was taken out, did you 
obſerve any Froth or Foam come from her Mouth, 
or Noſe ? | | 

R. Dew. There was a white Froth came from 
her, and as they wip'd it away, it was on again 
preſeatly, 

Mr Cowper. What was the appearance of her 
Face and upper Parts at that time ? 

K. Dew. She was ſo much disfigured, I believe, 
that ſcarce any of her Neighbours knew her, the 
K* 4 - Water being upoa her, 

ol. IV. | 
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Mr Cowper. Did you ſce her Maid Sarah Walker 
at that Time? =, 

R. Dew, No. 

Mr Baron Hatſell. Mr Cowper, do you intend to 
ſpend ſo much Time with every Witneſs, I don't 
ſee EOS Purpoſe many of theſe Queſtions are 
ask d:? 

Mr Cemper. 1 have done with him, call Tous. 

Mr Bar. Hatſell. Mr Comper, I would not have you 
ſtraiten your ſelf, but only ask thoſe Queſtions 
that are Pertinent. 

Mr Comper. Pray give an Account of what you 
know of this Matter. 

Young. On Tueſday Morning between five and 
fix a Clock laſt Aﬀizes =-— 

Mr Comper. What Officer was you? 

Young. | was Conſtable. 

Mr Comper. Was you employed by the Cord- 
ner! 

| Young. Not by him in Perſon. Between five and 
ſix a Clock ſome of the Men that came into my 
Yard to work, told me a Woman was drowned at 
the Mill, I ſtaid a little, and went down to ſee, 


and when J came there, I ſaw a Woman, as they 


had told me, and I ſaw part of her Coat lie on the 
top of the Water to be ſeen, and I looked ſt rictly 
and nicely within the Bridge, and ſaw the Face 
of a Woman, and her left Arm was on the out- 
ſide the Stakes, which I believe kept her from go- 
ing through; ſo I looked upon her very wiſhfully, 
and was going back again, and as I came back 1 
met with R. Dew, and two of my Neighbours, 
and they ask'd me to go back with them, and 
ſaid they were going to take her up, and being 
Conſtable, I told them I thought it was not pro- 
per to do it, and they ſaid they had Orders for 
it; ſol being Conſtable went back with them, 
and when I came there | found her in the ſame 
Poſture as before, we viewed her very wiſhfully 
her Coat that was driyen near the Stakes was ſeen, 
but none of her other Coats, or her Legs, and af- 
ter we had loaked a little while upon her, we ſpake 
to Dell, and Ulfe to take her up, and one of them 
took hold of her Coat till he brought her above 
Water; and as her Armidrew up, I faw a black 
Place, and ſhe laid ſideway, that he could not take 
her up till they had let her down again, and fo 
they twiſted her out ſideway ; for the Stakes were 
ſo near together, that ſhe could not lie upon her 
Belly, nor upon her Back, and when they had ta- 
ken her up, they laid her down upon a green 
Place, and after ſhe was laid down, a great Quan- 
tity of Froth (like the Froth of New Beer) work'd 
out of her Noſtrils. 
Mr Baron Hatſell. How much do you call a 
great Quantity ? | 
Young. It roſe up in Bladders, and run down on 
the Sides of her Face, and ſo roſe again; and ſeeing 
her look like a Gentlewoman, we deſired one 
Ulfe to ſearch her Pockets to ſee if there were any 
Letters, that we might know who ſhe was, ſo the 
Woman did, and I believe there was twenty or 
more of us that knew her very well when ſhe was 
alive, and not one of us knew her then, and the 
Woman ſearched her Pockets, and took out fix 
Guineas ten Shillings three pence half penny, and 
ſome other Things; and after that, I deſired ſome. 
of my Neighbours to go with me and tell the Mo- 
ney ; for when it came to be known who ſhe was, 
I knew we muſt give an Account on't, and I laid 
it upon a Block and told it, and they tied it up 
in an Haadkerchief, and I ſaid I would keep the 
Money, and they ſhould ſeal it up, to prevent any 
Iii 2 Que- 
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Queſtion about it; and during all this while of 
Diſcourſe, and ſealing up the Money, the Froth 
ſtill work'd out of her Mouth. 

Mr Comper. Have you meaſured the Depth of 
the Water; what depth is it there ? : 

Dung. 1 meaſured the Water this Morning, and 
t was ſo high that it run over the Floodgate, and 
the Height of it was about 4 Foot 2 Inches, but 
ſometimes tis pean'd up to a greater Height than 
tis to Day. 

Mr Comper. Was it higher to Day than when the 
Body was found ? 

Young. To the beſt of my remembrance 'twas as 
high to Day as it was then. 

Mr Cowper. Was any Part of the Body above 
Water ? 

Dung. No, nor nothing like the Body could be 
ſeen. | 
Mr Cowper. Could you ſee where her Legs 

ay ? | 

Young. No, nor nothing but her upper Coats 
which were drivea againſt the Stakes. | 

Mr Cmper. Pray give an Account how long ſhe 
lay there, and when ſhe was conveyed away. 

Young. I ſtaid a quarter of an Hour, and then! 
went and ſealed up the Money at my own Houle, 
ſo that I did not ſee her removed. 

Mr Jones. Was any Body there beſides your ſelf 
at this time ? 

Young. Yes, Twenty People at the leaſt. 

Mr Jones. Now here is ten of them that have 
Sworn that the Body was above the Surface of the 
Water. 

Mr Baron Harſell. No, her Cloaths they ſay 
were, but the Body was ſomething under the 
Water. 

Mr Cowper. Now I will trouble your Lordſhip 
no more with that Fact, but I will give you an 
Account of the Coroner's Inqueſt, - how diligent 
they were in their Proceedings, and produce a 
Copy of the Inquiſition it ſelf, that ſhe was found 
to have drowned herſelf. 

Mr Baron Hatſell. Mr Comper that is no Evi- 
| dence, if it be produced in order to contradi& 
what theſe Witneſſes have ſaid, that have been 
examined for the King ; but if you will prove, that 
they have ſworn otherwiſe before the Coro- 
ner, than they now do, then you ſay ſomething, 
otherwiſe the Coroner's Inqueſt ſigaifies nothing as 
to the preſent Queſtion. 3 

Mr Comper. Call Thomas Wall. Jam loth to be 
troubleſome, but if you pleaſe to favour me, I 
defire to know of them, whether they do admit 
there was an Inquiſition, and that ſhe was found 
Non Compos Mentis, and did kill her ſelf. 

Mr Jones. We do admit it. | 

Jury- man. We deſire it may be read. 

Mr Baron Hatſell. Why won't you believe what 
they agree to on both Sides. 

Furyman, If they do agree ſo I am ſatisfied. 

Mr Cowper. Thomas Wall, pray do you give an 
Account of what you know of Mrs Stout's being 
taken up? | 

Wall. My Lord, I was one of the Jury, that 
viewed-her at the Place where ſhe was laid, when 
ſhe was taken up, and there was no Marks upon her, 
only a little Mark about her Ear, and ſomething 
near her Collar-bone, that was all I fee upon 
—_ 

Mr Cowper. Do you know any Thing of any 
Surgeons being imploy'd to view thoſe Marks ? 

Wall. My Lord, we had ſeveral Perſons that 
came before us that we examined, we had a diſ- 
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pute concerning theſe Marks what might eſſec 
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them, and we deſired Mr Dimſdale and Mr Cami: 
to ſee them, that we might be the better ſatisfies. 
and they both went down and viewed the Bod 
after it was brought down to Mrs Sout's, and the 

came back both of them, and Mr John Dina. 
= 2 2 Marks were no more than — 
uſual in ſuch Caſes, and it was only the 8 . 
on of Blood. : g . 

Mr Cowper, Was it the old Man or the 
Man? 

Wall. It was the young Man. 

Mr Comper. Uſual did he ſay? 

Wall. I can tell the very Words, I have them 
writ down. 

: Mr Cowper. Pray do ſo, for he has denied it 
ere. 

Mall. (Looks on his Paper.) Here *tis. Mr Dinſ. 
dale and Mr Camlin came to us, and Mr Dimſda 
ſpake and ſaid theſe Marks are uſual, or might 
be uſual, or if they were Marks, it was no more 
than was uſual in ſuch Caſcs; and that it was the 
Stagnation of Blood. | 

Mr Cowper. Now you have your Notes in your 
Hand, pray what did Sarah Walker ſay to you 28 
to the time [| went from Mrs Stout's ? 

Wall. Sarah Walker ſaid it was about 11 a Clock 
when ſhe took up Coals to warm the Bed, but ſhe 
ſaid ſhe could not, nor did not know when Mr Con- 
per went out, for ſhe warm'd the Bed, and Mr Cn. 
per not coming up, ſhe took up ſome more Coal; 
and tarried a little longer, and no Body coming 
up, ſhe went down, and found Mr Comper was 
gone, and ſhe look'd into the Parlour, and her 
Miſtreſs was gone. 

Mr Baron Hatſell. The Woman ſaid the ſame 
Thing. | 

Mr Cowper. Tis neceſſary in this particular as 
to the Time, | 

Mr Baron Hatſell. She told you the Clocks did 
difter, 


Joung 


(Then Myr Bowden was called.) 


Mr Comper. Well, what do you know of the 
taking up of Mrs Stour ? | 

Bowden. I went with the reſt of the Neighbours 
to view her, and 1 did perceive it was Mrs Sarah 
Stout's Body, though ſome queſtioned it; I do he- 
lieve I was the ſecond Perſon that diſcovered it 
was ſhe; and, my Lord, I did ſee a great deal of 
Froth that came out of her Mouth and Noſtrils. 
Mr Cowper. Did you go about to wipe it a. 
way ? | 

Bowden. No, but ſome other Perſon did, it 
came out in a great Quantity. | 

: 1 Jones. How much do you call a great Quan- 
tity ? 

Bowden. Her Mouth and Noſtrils were very 
full of it. 

Mr Jones. Was not her Mouth ſhut ? 

Bowden. I did not obſerve that. | | 

Mr Cowper. How long had ſhe lain there before 
you came ? 

Bowden. I believe I was there in half an Hout, 
as ſoon as [I heard the Report of it I weat down. 

Mr Comper. Call Mr Shute. | 

Mr Baron Hatſell. Well, what can you ſay to 
this Matter ? 

Shute. Sir, I was ſummoned upon the Jury up- 
on the Coroner's Inqueſt, and I perceived when | 
was there, that the ſame Stuff worked out of 
Mrs Srout's Noſtrils as worked out of the _ 
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Mr Baron Hatſell. What Child is that you ſpeak 
of, is it the Child that was drowned in the ſame 


Place as Mrs Stout was? 


1 2 My Lord, I am very tender how 


up your Lordſhip's Time, and therefore I 
11 „ you with any more * itneſſes up- 
on this Head, but with your Lordſhip's Leave, I 
ill proceed to call ſome Phyſicians of Note and 
: front the Learning of the Gen- 
on the other Side——Dr Sloane, you were 
—_— when theſe Gentlemen delivered their 
Opinion concerning Mrs Stout's having no Water: 
in her, I deſire you would give your Opinion in 
that Matter. | 

Dr Sloane. I have not heard them very particularly 
or diſtinctly, becauſe of the great Croud, ſome 
of them 1 have; Caſes of this kind are very un- 
common, and none of them have fallen directly 
under my own Knowledge. As to my Opinion of 
drowning, it is plain, that if a great Quantity of 
Water be ſwallowed by the Gullet into the Sto- 
mach, it will not ſuffocate nor drown the Perſon : 
Drunkards, who ſwallow freely a great deal of 
Liquor, aad thoſe who are forced by the Civil Law 
to drink a great quantity of Water, which in gi- 
ving the Queſtion (as *tis called) is poured into 
them by way of Torture to make them confeſs 
Crimes, have no ſuffocation or drowning happen 
to them : But on the other Hand, when any quan- 
tity comes into the Wind- pipe, ſo as it does hin- 
der or intercept the Inſpiration, or coming in of 
the Air, which is neceſſary for reſpiration or 
breathing, the Perſon is ſuffocated. Such a ſmall 
quantity will do as ſometimes in Preſcriptions, 
when People have been very weak, or forced to take 
Medicines, 1 have obſerved ſome Spoonfuls in that 
Condition (if it went the wrong way) to have 
choaked or ſuffocated the Perſon, I take drown- 
ing in a great meaſure to be thus, and though it 
is very likely when one ſtruggles he may (to ſave 
himſelf from being choacked) ſwallow ſome quan- 
tity of Water, yet that is not the Cauſe of his 
Death, but that which goes into the Wind- pipe 
and Lungs: Whether a Perſon comes dead or a- 
live iato the Water, I believe ſome quantity will 
go into the Wind- pipe, and I believe without Force 
after Death little will get into the Stomach, be- 
cauſe that it ſhould, ſwallowing is neceſſary, which 
after Death cannot be done. 

Mr Baron Harſell. Pray, Doctor, I underſtand 
you. ſay this, that in Caſe a Perſon is drown- 
ed, that there may be but little Water in tlie Sto- 
mach ? | 

Dr Sloane. That it is accidental, my Lord. 

Mr Baron Harſell. But what do you ſay to this, 
if there had been Water in the Body, would it 
not have putrified the Parts after it had lain fix 
Weeks ? 

Dr Sloane. My Lord, Iam apt to think it would 
have putrified the Sromach leſs than the Lungs, be- 
cauſe the Stomach is a Part of the Body that is 
contrived by Nature, partly to receive Liquids, 
but the Contrivance of the Lungs is only for the 
receiving of Air, they being of a ſpongy Nature, 
the Water might ſink more into them than the 
Stomach ; but I believe it might putrify there too 
after ſome time. I am apt to think that when a 
Body is buried under Ground, according to the 
Depth of the Grave, and difference of the Wea: 
ther and Soil, the Fermeutation may be greater 
or leſſer, and that according to the ſeveral Kinds 
of Meats or Liquids in the Stomach the Putrifa- 
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Aion will likewiſe vary, ſo that it ſcems to me to 
to be very uncertain, 
Mr Baron Harſell. But when they are in a Coffin; 
how is it then ? | a 

Dr Sloane. No doubt there will be a Fermenta- 
tion more or leſs, according as the Air comes 


more or leſs to the Body. Indeed it may be 


otherwiſe, where the Air is wholly ſhut out, which 
is ſuppoſed to be the way of Embalming, or pre- 
ſerving dead Bodies of late, without the uſe of 
any Spices, which is thought in a great meaſure to 
be brought about by the cloſeneſs of the Coffin, and 
hindring of the Air from coming into the Body. 

Mr Comper. Is it poſſible in your Judgment for 
any Water to paſs into the Thorax? 

Dr Sloane. I believe *tis hardly poſſible that any 
ſhould go from the Wind- pipe into the Cavity of 
the Thorax, without great Violence and Force; 
for there is a Membrane that covers the outſide 
of the Lungs, that will hinder the Water from 
paſſing through it into any Part without them. 

Mr Comper. Now, do you think it poſſible to 
find Water in a drowned Body after fix Weeks 
time 

Dr Sloane. I am apt to think if there was any 
Quantity in the Lungs, the ſpongineſs of the Part 
would ſuck up ſome Part of it. As to the Sto- 
mach have not known it tried, but 'tis like if 
there was a great Fermentation, a great deal of 
it would riſe up in Vapours or Steams, and go 
off that way. 

Mr Cowper. Dr Garth, I can't tell whether you 
were in Court when the Surgeons who are 
Witneſſes for the King gave their Evidence. 

Dr Garth. Yes, I was. = 
Mr Comper. Then [deſire you, Sir, to give your 
Opinion as to thoſe Particulars. | 

Dr Garth. I obſerved in this Tryal the firſt 
Gentleman call'd for the King that ſpoke to this 
Matter was Mr Catſworth. He ſaith he was ſent 
for to open her, upon an Aſperſion of her being 
ſaid to be with Child. I agree with him in what 
he ſpeaks to that Point, but muſt differ with him 
where he infers ſhe was murthered becauſe he found 
no great quantity of Water in her, as alſo her 
Head extreamly mortify'd, but not her Jungs 
(Lungs and Bowels [ think were uſed promiſcu- 
ouſly.) Now, my Lord, as to the Matter of pu- 
trifaQion, I think *ris not much material whether 
there be any Water or no in the Cavities of the 
Body; if Water would haſten putrifaction, it 
wou'd do it as well in the Lungs as otherwiſe; 
there is always ſome Water in the Lympheducts 
there, the breaking of which may be one Occaſion 
of Catarrhs. As to what relates to the Putrifa- 
Aion of the Head, it may happen from a ſtop- 
page of the refluent Blood, which is ſtaid there 
in a great Quantity, through the ſuffocation itt 
the Water, or from the nearneſs of the Braia, 
which is obſerved often to mortihie firſt, 

The next was Mr Dimſdale (I would ſpeak to 
them all in order if my memory would permit) 
I think he was of the ſame Opinion with Mr Coat /- 
worth; he laid the Streſs of his Suſpicion upon the 
Morrtification of the Head, which I think is not 
at all material, no more than what they infer 
from her floating: It being impoſſible the Body 
ſhould have floated, unleſs it had reſted, or had been 
entangled among the Stakes, becauſe all dead Bo- 
dies (I believe) fall to the bottom, unleſs they 

be prevented by fome extraordinary Tumour. My 
Lord, we have not only Philoſophy, but Experi- 
meats for this. The Witneſſes all agree ſhe was 
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found upon her Side, which to ſuppoſe her to float 
in this poſture, is as hard to be concelyed, as to 
imagine a Shilling ſhould fall down and reſt upon 
its Edge rather than its broad Side; or that a 
Deal Board ſhou'd rather float Edgeways than o- 
therwiſe: therefore tis plain ſhe was entangled, 
or elſe the Poſture had been otherwile. 
As to the Quantity of Water, I do not think 
it neceſſary it ſhould be very great. I muſt own 
the Water will force it ſelf into all Cavities where 
there's no reſiſtance, I believe when ſhe threw her 
ſelf in, ſhe might not ſtruggle to ſave her ſelf, 
and by Conſequence not ſup up much Water. 
Now there's no direct Paſſage into the Stomach 
but by the Gullet, which is contracted or purs'd 
up by a Muſcle in Nature of a SphinQer : For if 
this Paſſage was always open, like that of the 
Wind-pipe, the Weight of the Air would torce 
it ſelf into the Stomach, and we ſhould be ſentt- 
ble of the greateſt Inconveniencies. I doubt not, 
but that ſome Water fell into her Lungs, becauſe 
the Weight of it, wou'd force it ſelf down, but 
if we conſider the Wind-pipe with its Ramifi- 
cations, as one Cylinder, the Calculation of 
irs Contents will not amount to above twenty three 
cr twenty four ſolid Inches of Water, which is 
not a Pint, and which might imperceptibly work 
and fall out. I remember I offered a Wager at 
Garaway's Coffce-Houſe to a Gentleman here in 
Court. | I : 

Mr Baron Hatſell. Pray Doctor tell us your Opi- 
nion as to what the Seaman ſaid, and alſo as to 
what Dr Sloan ſaid whether Water in the Body 
will putrihe it. 

Dr Garth. I ſay not, for in ſome Places they 
keep Fleſh Meat from corrupting by preſerving it 
in Water, and 'tis well known *twill putrify leſs 
o, than when expoſed to Air. 

Mr Baron Harſell. But what do you ſay as to 
the ſinking of dead Bodies in Water? 

Dr Garth. If a ſtrangled Body be thrown into 
the Water, the Lungs being filled with Air, and 
| a Cord left about the Neck, *tis probable it may 
float, becauſe of the included Air, as a Blad- 
der wou'd; but here is neither Cord, nor any 
Mark of it, nor nothing but a common Stagna- 
_ Tion. | | 
Mr Baron Hatſell. But you don't obſerve my 
Queſtion, the Seaman ſaid, that thoſe that die at 
Sea, and are thrown overboard, if you don't tye a 
Weight to them, they will not fink, W hat ſay you 
to that? - 

Dr Garth. My Lord, no doubt in this they're 
miſtaken. The Seamen are a ſuperſtitious People, 
they fancy that whiſtling at Sea will occaſion a 
Tempeſt ; I muſt confeſs I never ſaw any Body 
thrown overboard, but I have tried ſome Expe- 
riments on other dead Animals, and they will cer- 
tainly fink; we have tried this ſince we came hither. 
Now, my Lord, I think, we have reaſon to ſuſ- 
pect the Seaman's Evidence, for he faith, that 
threeſcore Pound of Iron is allowed to fink the dead 
Bodies, whereas ſix or ſeven Pounds wou'd do as 
well. I cannot think the Commiſſioners of the 
Navy guilty of fo il] Husbandry, but the Deſign 
of tying Weights to their dead Bodies, is to pre- 
vent their floating at all, which otherwiſe wou'd 
happen in ſome few Days, therefore what I ſay is 
this, that if theſe Gentlemen had found a Cord, 
or the Print of it, about the Neck of this unfor- 
tunate Gentlewoman, or any Wound that had 


occaſioned her Death, they might then have ſaid 
ſomething. | 


The Tryal of 


II Will. 2. 


Mr Comper. Do you apprehend that any quan- 
tity of Water, can enter into the Cavity of the 
Thorax. | 

Dr Garth. Tis impoſſible there ſhould till the 
Lungs be quite rotten, there is no way but by the 
Lungs, which are inveſted with fo ſtrong a Mem. 
brane, that we cannot force Breath with our Blow. 
pipes through it, and there's a great Providence 
in ſuch a Texture, for if there were any large 
Pores in this Membrane, the Air would paſs thro? 
it into the Cavity of the Thorax, and prevent the 
Dilatation of the Lungs, and by conſequence there 
would be an end of breathing. 

Mr Cowper. Dr Morley pray be pleaſed to give 
your Opinion of theſe Matters. 

Dr Morley. Thoſe which ſeem to be Queſtions 
of greateſt Moment, are whether there was a Ne. 
ceſlity for this Body (if drown'd) to have a great 
quantity of Water in it, and whether Bodies 
thrown dead into the Water float: To the firſt ! 
anſwer poſitively, that there is no abſolute neceſ. 
ſity, that ſhe ſhould have a great quantity of Wa. 
ter in her; and I think the Queſtion Mr Comper 
ask'd Dr Coatſwmorth, whether he had like to have 
been drowned by Accident or Deſign, ſuits with my 
Aſſertion; for if this Gentlewoman did volunts- 
rily drown her ſelf, ſhe then in all likelihood 
threw her ſelf into the Water, with a Reſoluti- 
on of keeping her Breath for a ſpeedy Suffocation, 
and then if upon the firſt Endeavours for reſpiration 
(which naturally muſt be) ſhe drew into her Lungs 
two Ounces of Water, it was the ſame Thing to 
drowning of her, as it there had been two Tun. 
We ſee the ſame Thing done by Divers in order 
to ſave themſelves, as it happened to this unfor- 
tunate Gentlewoman, in her deſign of deſtroying 
her ſelf: If a Diver before he comes to the Sur- 
face of Water ſhould ſo far miſtake his Power of 
holding his Breath, that he ſhould be forced to en- 
deayour Reſpiration, the little Water he drew in- 
to his Lungs by this Attempt to reſpire may 
drown him. We laſt Night drown'd a Dog, and 
aftewards diſſected him, and found not a Spoon- 
ful of Water in his Stomach, and I believe a- 
bout two Ounces in his Lungs, while we were doing 
this, we drowned another, and he lay at the bot- 
tom and did not float; no more would he have 
done, if he had been hang'd before thrown into 
the Water : We took him up, and opening him 
we found much about the ſame Quantity of Wa- 
in his Lungs, and little or none in his Stomach, 
they both froth'd at Noſe and Mouth, becauſe the 
Water coming into the little Bladders of the Lungs, 
and there meeting with Air, a Commotion aroſe 
between the Water and Air, which cauſed the 
Froth. To the ſecond Queſtion, I think if Bo- 


dies new killed ſwim, 'tis by Accident, for the 


Reaſon that Bodies ſwim, is becauſe by Putrifa- 
ction they rarifie, by rarifaction they grow lighter, 
which brings them to the Top of the Water. 

Mr Comper. 1 deſire to know if any Man of 
skil in Prudence would give his Opinion? 

Mr Baron Harſell. That is not a proper Que- 
ſtion. 

Mr Cowper. Then I will ask it thus, do you 
think, Doctor, it is to be known 6 Weeks after 
if a Perſon was drowned, 

Dr Morley. I think it is morally impoſſible. 

Mr Comper. Can there be any Water in the Tho- 
rax? 

Dr Morley. By an 
lence to Nature poſſibly, 
wiſe, | 


1mpoſthume or ſome Vio- 
but I think no other- 


MF 
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Ciwper, Dr Moollaſton, what is your . Opini- 
fx. a * be drowned, Whether it can be diſ- 
covered ſix Weeks after? „ 

Dr Woollaſton. My Lord, I think it is impoſſible 
to be known, for if there had been never ſo much 
Water in the Body at firſt, it could not lie there 
ſo long. but muſt of Neceſlity have forced its way 
out. We ſee in Pcrſons that die of Dropſies, 
that the Water will work it ſelf out (and ſome- 
times burſt the Body) before it is buried. And 
I am ſure, if it do ſo in Dropſies where there are 
no viſible Paſſages for it to get out at, it muſt do ſo 


much more in drowned Perſons, where the Wa- 


ter lies only-in the Stomach and Guts; and has 
nothing to kinder its working out, when it fer- 
ments, as it always doth. ; 

Mr Conper. Have you ever made any Experi- 
ments in that Nature, Doctor? 

Dr Woollaſton. I have made no Experiments, 
but I have ſeen a very particular Inſtance. 

Mr Baron Hat/e/l. That is very well, pray let 
us hear it, Doctor. | | 

Dr Woollaſton, My Lord, about three Years 
fince, I ſaw two Men that were drowned out of 
the ſame Boat. They were taken up the next 
Day after they were drowned. One of 'em was 
indeed prodigiouſly ſwell'd, ſo much that his 
Cloaths were burſt in ſeveral Places of his Sides 
and Arms, and his Stockings in the Seams; his 
Hands and Fingers were ſtrangely extended, his 
Face was almoſt all over Black; but the other 
was not in the leaſt ſwelled in any Part nor diſ- 
colour d. He was as lank, I believe, as ever he 
was in his Life time, and there was not the leaſt 
Sign of any Water in him, except the watry 
Froth at his Mouth and Noſtrils. My Lord, this 
5 my ſelf, and took very particular notice 
OT It. 

Mr Jones. Did you ſee theſe Bodies taken out 
of the Water your ſelf, Doctor? | 

Dr Woollaſton. No, Sir. 

Mr Jones. How long had they been taken out 
when you ſaw them ? 

Dr Moollaſton. I enquired, and to the beſt of 
my Memory, it was that ſame Day. 

Mr Bar. Hatſell. But what do you think Doctor, 
of a Perſon's being drowned, without taking in 
any Water. 

Dr Woollaſton. My Lord, what is taken in, is 1 
believe chiefly at the Surface of the Water, when 
they open their Mouths for Breath, and the Wa- 


ter that ruſhes in, they are forced ro drink down, 


to keep it from the Lungs. But when the Head 
is quite under Water, I don't think it is poſſi- 
ble for any quantity to get down into the Sto- 
mach : Becauſe it being Breath they open for, the 
very firſt Water they take in, would of Neceſſity 
fill the Lungs, and when the Breath is ſtop'd, 
I dont ſee how they can ſwallow. . 

Mr Cowper. Dr Gelſtrop, what is your Opinion 
of this Matter ? | | 
Dr Gelſtrop. I don't think they can make any 
Judgment of Perſons being drowned after ſix 
Weeks time. 
5 Comper. Can any Water get into the Tho- 

Dr Gelſtrop. No, no f pu- 
WP. 5. No, not unleſs the Lungs be pu 

Mr Cowper. Is a great quantity of Water neceſ- 
ſary to Perſons dying by drowning: | 

Dr Gelſtrop. No, only ſo much as may hinder 


 Reſpirations 


Spencer Cowper, Eſi St. 31 


- Mr Comer. Now, my Lord, I would call 
Mr William Comper, and becauſe of his Name, I 
muſt acquaint your Lordſhip, that he is not at all 
related to me, though I ſhould be proud to own 
him if he were ſo, he is a Man of great Learn- 
ing, and I believe moſt People admit him the beſt 
Anatomiſt in Europe. Mr Comper. Pray will you 
give your Opinion of his Matter? | 
Mr V. Comper. My Lord, I hope what ! ſhall ſay, 
will not be ſuſpected becauſe 1 am of the ſame 
Name, for this Gentleman is an utter Stranger 
to me. , 
Mr Baron Harſell. Pray, Mr Comper, without 
any Apology, give your Opinion concerning Per- 
ſons drowned, and how 'tis with them in their 
inward Parts. | CE OLED 
Mr W. Comper. I will give you a ſhort Account 
I hope to your Satisfaction too, my Lord. [ 
will not only ſpeak from Reaſon, but give you 
the Teſtimony of the Experiments I have made 
upon this Occaſion, My Lord, I heard it made 
a mighty Argument, that this Perſon had no Wa- 
ter that ſeemed to flow out, but the Witneſſes 
agree there was a Froth. Now, my Lord, it 
was not reaſonable to expect any Thing but 
Froth. My Lord, had ſhe been thrown into the 
Water, and made her utmoſt Efforts, which ſhe 
would then have done to have ſaved herſelf, and 
been often buoyed up to the top of the Water, no 
doubt but. ſhe would have ſwallowed a conſi- 
derable quantity of Water before ſhe had been 
drowned ; and it may be expected to flow 
from her, if her Head had been inclined down» 
wards. EP | 
This is a Truth that no Man can deny, who 
is acquainted with any thing of this Nature, that 
when the Head of an Animal is under Water, 
the firſt Time it is obliged to inſpire (or draw 
in Air) the Water will neceſſarily flow into its 
Lungs, as the Air would do if it were out of the 
Water: Which quantity of Water (if the Di- 
menſions of the Windpipe and its Branches in 
the Lungs be conſidered) will not amount to 
three Inches ſquare, which is about three Ounces 
of Water. Nor is a greater quantity of Wa- 
ter in the Windpipe neceſſary to choak any Per- 
ſon, if we do but reflect what an Ebullition is 
cauſed by irs meeting with the Air, which re- 
mained in the Lungs; whereby a ſmall quantity 
of Water is converted into Froth, and the Chan- 
nel of the Windpipe, and thoſe of the Bronchia 
are filled with it; inſomuch that no Air can en- 
ter the Lungs, for the Office of Reſpiration. 
After a Suffocation is thus commenced (I am 
apt to think) all regular Animal Actions are 
perverted, and particularly that of ſwallowing 
(or deglutition) and what Water flows into the 


Lungs at the inſtant or after this Suffocation, is 


from its own Weight; which is more or leſs as 
the Body is farther under, or nearer the Surface 
of the Water. My Lord, I don't ſpeak this by 
way of Conjecture or Hypotheſis, but I have 


made Experiments, which have ſuggeſted what 
I here offer. I ſhall by the by tell you how fal- 


lacious the firſt Experiment was, when I propo- 
ſed to ſatisfy my ſelf, whether a dead Body would 
float in Water; it happened, that a Spaniel, 
that had a great deal of long Hair was hanged 
for this Purpoſe; which I found ſwim on the Sur- 
face of the Water; but when I conſidered tha 

his Hair might buoy him up, I cauſed anothet᷑ 
Dog, Which had ſhorter and leſs Hait to be _ 
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ed, and put into the Water, which (agreeable 
to what I had always conceived of a Human Bo- 
dy) ſunk directly to the bottom. In order to ſa- 
tisfie my ſelf what quantity of Water was neceſ- 
ſary to enter the Body of an Animal, and cauſe a 
Suffocation in Water, I cauſed three Dogs when 
alive to be ſuddenly plunged under Water, till 
they were ſtifled, one was before 1 left London, 
the other two 1 made the Experiment on laſt 
Night, ia the preſence of Dr Sloane and Dr Mor- 
ley, and we could not compute there was more 
than three Ounces of Water in their Lungs, 
and none that we could perceive in their Sto- 
machs. ; 
Dead Bodies neceſſarily ſink in Water, if no 
Diſtention of their Parts buoy them up; this Diſten- 
tion ſometimes happens before Death, at other 
Times ſoon after, and in Bodies that are drown- 
ed after they lie under Water: This enlargement 
of them is cauſed by a Rarefaction of the Hu- 
mours within the Cavities, and the Body neceſſari- 
ly riſes to the Surface of the Water. Your Lord. 
ſhip may infer this from what the Seaman told 
you, and the great Weight they uſe to faſten to 
their Bodies that die of Diſeaſes, was not of ſuch 
uſe to ſink them, as it was to prevent their float- 
ing afterwards ; ſo that the Weight was neceſſary 
for thoſe that were killed as well as thoſe that di- 
ed of Diſeaſes. . 
lt is fo commonly known that the Contents in 
the Stomach of a dead Body are diſcharged by 
the Mouth and Noſtrils ſo ſoon as it begins to fer- 
ment, and the Belly becomes diſtended, that tis 
no wonder that Water, if the greateſt quantity 
of that had been in the Stomach, or any Thing elſe 
that was fluid, muſt be forced from thence ſix 


Weeks after Death. 


My Lord, I can't but think it ridiculous to expect 


Water in the Cavity of the Thorax; it is ſuch 
a Conceit as nothing in Nature can account for : 
Unleſs the Lungs had ſuffered ſome Apoſthuma- 
tion, or the like, whereby the Water may paſs 
their outward Membranes into that Cavity. 

Mr Cowper. With your Lordſhip's Favour, I 
now think it a proper time to make this Obſerva- 
tion. The Witneſſes that have given Evidence 
for the King, do ſay, they believe ſhe was not 
drowned ; but they have not pretended to ſay 
how ſhe died otherwiſe. 

Mr Baron Hatſell. That is very true. 

Mr Cowper. Dr Gell, I deſire you will be plea- 
ſed to give an Account of this Matter. 

Dr Cell. My Lord, I have little to ſay in this 
Affair, the Phyſicians that have been examined al- 
ready, having made it out, that Perſons who are 
drowned may have but little Water in their Bo- 
dies ; but I haye taken what Pains I could, upon 
ſo ſhort Warning, and I will tell you the Opi- 
nion of ſeverale minent Anthors. My own Opinion 
is, That a very ſmall quantity of Water, not exceed- 
iag three Ounces, is ſufficient to drown any Bo- 
dy; and I believe that the Reaſon of the Suffoca- 
tion, or of any Perſons being ſtifled under Water, 
is from the intercepting of the Air, that the Per- 
fon can't breathe, without which he cannot live. 
Now my Lord Iwill give you the Opinion of ſe- 
veral ancient Authors. | 

Mr Baron Hatſell. Pray Doctor tell us your own 
Obſervations. 

Dr crell. My Lord, it muſt be reading as well 
as a Man's own Experience, that will make any 
one a Phyſician ;, for without the reading of Pooks 
of that Art, the Art it ſelf cannot be attained 


The Tryal of 3 


11 Will. 3 
to; beſides, my Lord, 1 humbly conceive * 
ſuch a difficult Caſe as this, — ought to _ 
great Deference for the Reports and Opinious of 
Learned Men: Neither do I ſecany Reaſon why 
| ſhould not quote the Fathers of my Profeſſion in 
this Caſe, as well as you Gentlemen of the Lone. 
Robe quote Cook upon Littleton in others; but 7 
ſhall not trouble the Court long, I ſhall only in- 
ſiſt upon what Ambroſe Parey relates in his Chap. 
ter of Renunciations. He was chief Surgeon to 
Francis the Firſt, employed by him in molt of his 
—_— and Battles againſt the Emperor Charles the 
Fifth, and conſequently muſt obſerve, and could 
not be ignorant of ſuch like Caſualties in ſych 
great Bodies of Men. He tells us, that the cer. 
tain ſign of a Man's being drowned, is aa Appear. 
ance of Froth about his Noſtrils and Mouth. Now 
my Lord, | think, that every one of the King's 
Evidences obſeryed it in the preſeat Caſe, and a 
Woman ſwore, that ſhe ſaw her purge at the 
Noſe ; which could not be, as he declares, if the 
8 had been ſtrangled, or otherwiſe killed be- 
Ore. | 

As to the quantity of Water requiſite to dr 
a Perſon, I believe a three — or ifs, i 
enough, to wit, as much as will fill the Windpi 
and fo ſtop the breathing of the Perſon drow uiug, 
I am not now to deſcant upon Matter of Faq, whe. 
ther ſhe drowned her ſelf; but my firm Opinion 
Is, that ſhe was drown'd; for though ſometimes 
not always, there is Water found in the Bodies of 
ſuch Perſons, yet where- ever it be, beſides the 
Lungs, it is ſuperfluous as to this End, and ac- 
cidental upon violeat ſtrugglings. 

Mr — — I defire Mr Harriot may be asked 

what Obſervations he hath made concerning this 
Matter. 
Mr Harriot. My Lord, when I was a Surgeon 
in the Fleet, I made it always my Obſervation 
when we threw Men over-board that were killed, 
ſome of them ſwam, and ſome ſunk; and 1 re. 
member particularly, when the Sandwich was 
burnt, we ſaw abundance leap off from on 
Board and they ſunk directly, but ia a little time 
I obſeryed ſome ſwim again. 


Mr Baron Harſell. When a dead Body is throwa 


oyer-board, does it ſink or ſwim ? 

Mr Harriot. I always obſerved that it did fink; 
when we were in the Channel, and in time of 
Peace, we never threw any over-board but we pr; 
ſome Weight to them, but it was not to mike 
them ſink, but for decency ſake, that they might 
not be driven to Shore when they began to 
float. 

Mr Comper. I deſire that Mr Bartlet may be ask'd 
to the ſame Purpole. | 

Mr Bartlet. J have been in ſeveral of the King's 
Ships of War that have been diſabled and forced 
to lye by, in ſeveral lngagements between the 
French and Engliſh, and I never ſaw any Bodies 
float either of the Men that were killed in our Ship, 
or in the Ships that have been near us, [ have 
not ſeen a Body upon the Surface of the Water. 

Mr Baron Hatſell. Another Witneſs ſaid, that 
after an Engagement he ſaw them ſwiming. 

Mr Bartlet. 1 can't tell what he ſaw, my 
Lord, but what I ſay. I am ready to make Oath of. 

Mr Cowper. Dr Camlin, will you pleaſe to give my 
Lord and the Jury an Account whether you were 
employed by the Coroner's Inqueſt to view the 
Body of Mrs Stout, after ſhe was drowned, .and 
TT upon it, and tell my Lord your Opinion 
Or It. 

3 Mr 


r 


699. 
1 wa on 1 was ſent for by the Coroner and 
fury that ſat upon the Body of Mrs Sarah Stout, 
of 9 being then at her Mother's Houſe, 
* = Coroner deſired Mr Dimſdale and me to go 
= take notice of the Marks upon her Neck, and 
- her Breaſt z we viewed all about, and per- 
od 3 Mark under her left Ear, we looked to 
rely” there was any Contuſion, and we perceiv- 
mw ſettlement of Blood upon her Breaſt, and ano- 
* upon her Arm; and when we came back, 
iir Din dal made the Report, I ſtood by him at 
cok time, That it was only a common Settle- 
m Comper, Pray, Mr Camlin, was the Spot a- 
bove or below the Collar-bone. 
Mr Cæmlin. Below the Collar- bone, | 
Mr Comper- What did Mr John Dimſdale ſay 
then, concerning this Matter? 


Mr Cemlin. 1 underſtood that he was of Opini- 
don that it was only a common Stagnation of 


Blood, that happens in the Caſe of drowned 
we Baron Hatſell. Did he ſay (> to the jury? 

Mr Camlin. Mr Dimſdale ſpake for us both, and 
| underſtood him that it was a Stagnation that did 
commonly happen to drowned People, and that 
was my Opinion of it too. 

Mr Cowper, And that you agreed to be your 

epart. 

N Mr Camlin. Yes. 

Mr Cowper. Pray, Mr Camlin, was you preſent 
when the Child which was drowned 1n the ſame 
Place was taken up ? : 

Mr Camlin. Yes, it was taken up ſme time 
after, near the ſame Place as | was told, and 
there was more and greater Signs of the Stagna- 
tion of Blood, on the Body of this Child, than on 
the Body of Mrs Stout, the Child's Face was black 
and diſcolour'd. | 

Mr Baron Hatſell. How old was the Child? 

Mr Camlin. Between 10 and 11, as near as 1 could 
ueſs, 

ö Mr Baron Hatſell. Had Mrs Stout any Signs of 
being ſtrangled when you ſaw her firſt. 

Mr Camlin, Nothing at all that I could diſ- 
cern. 

Mr Comper. My Lord, I will give you no more 
trouble upon this Head; I ſhall go now to the 
next Thing I opened, and ſhall prove ſubſtantially, 
that this Gentlewoman is not only more to be 
ſuſpected to have murder'd her ſelf, than to he mur- 
dered by any Body, but 'tis almoſt a Certain— 
ty, that ſhe was the Cauſe of her own Death. 
Mr Firmin I would begin withal, if he be here. 


(But he not preſently appearing.) 


Mr Cowper, Then my Lord if you pleaſe, I will 
deſire Mr Bowd ia the mean time to give your 
Lordſhip an Account of what he knows of the 
Melancholy of this Gentlewoman. 

Mr Bowd, *T was much about this time twelve 
Month, I had ſome Buſineſs in London, and ſhe 
ſent to me, to know when J ſhould go to London, 
and I waited upon her before | went, and ſhe de- 
fired me to do ſome Buſineſs for her, and when 
| returned 1 acquainted her with what I had done, 
and ſitting together in the Hall, I asked her 
what's the Matter with you? Said I, there's ſome- 
thing more than ordinary, you ſeem to be me- 
lancholy. Saith ſhe, you are come from London, 
and you have heard ſomething or other: Said 1, 
"RIG are in Love. In Love! ſaid ſhe, 

* 
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Yes, ſaid l, Cup:d that little Boy hath ſtruck you 
home ; She took me by the Hand, truly, ſaid ſhe, 
I mult confeſs it, but 1 did think 1 ſhould never 
be guilty of ſuch a Folly ; and I anſwered again, 
I admire that ſhould make you uneaſie; if the 
Perſon be not of that Fortune as you are, you 
may, if you love him, make him happy, and your 
ſelf caſy. That can't be, ſaith ſhe, the World ſhall 
not fay I change my Religion for a Husband, and 
ſome time after I had been in London, having 
bought ſom india Goods ſhe came to my Shop 
and bought ſome of me for a Gown, and after- 
wards ſhe came to pay me for it, and I asked 
her, how do you like it, have you made it up ? 
No, ſaid ſhe, and I believe 1 ſhall never live to 
wear it. 

Mr Cwper. Pray how Jong is it ſince ? 

Mr Bimd. It was about February or January be- 
fore her Death. I asked her why ſhe did not 
come to my Houſe oftener, ſhe ſaid ſhe had lefr 
off all Company, and appl;ed her ſelf to reading, 
and Company was indifferent to her. 

Mr Copper. Mr Firmin will you pleaſe to inform 


my Lord, and ihe Jury, what you kaow of Mrs S- 


rah Stout's being melancholy ? 

Mr HFrmin. | did obſerve about three quarters 
of a Year ago that ſhe was melancholy; I can't 
ſay that ſhe acknowledged her ſelf to be ſo, but 
| have charged her with it. 

Mr Conper. Did you believe ſhe was melancho- 
ly when you charged her with it? 

Mr Firmin. Yes, I did. 

Mr Cmper. Mrs Fendy, if you pleaſe to inform 
the Court what you know of this Gentlewoman's 
being melancholy. | 


Mrs Benov. Sir, I can fay ſhe always acknow- 


ledged her ſelf extreamly melancholy, and when 
J have asked her how ſhe did, ſhe has ſaid pretty 
well in Health, but ſo much troubled with me- 
— ſhe could not tell what to do with her 
elf. 

Mr Cowper. Did ne tell you any Thing particu- 
arly. | 

Mrs Bendy. It diſordered her ſo, ſhe ſaid, that 
ſhe had rather have choſen Sickneſs than ſo much 
diſorder in her Mind. 

Mr Cowper, Have you any Thing more to re- 
collect? 

Mrs Rendy. Nothing but what I heard from 
Mrs Cow;er. 

Mr Baron Hatſell. How old was this Gentlewo- 
man? 

Mrs Bendy. About Six and Twenty. 

Mr Compe,. Call Mrs Jane Low, Martha Grub, 
and Mrs comper. Mrs Low, pray do you iaform 
my Lord and the Jury, what you kaow concern- 
ing the Melancholy of Mrs Sarah Stout, and when 
you firſt obſerved ir. 

Mrs Lew. It was a Week before Whitſontide was 
Twelve- month. | 

Mr Comper. What did ſhe ſiy then? 

Mrs Low. She often complained to me that ſhe 
was very melancholy and uneaſy, one time parti- 
cularly, as we were walking together in the Fields, 
I asked her the Occaſion of it, and ſhe told me 
that was a ſecret ; but ſhe ſaid, ſhe led a very me- 
lancholy Life; ſaid I, I am apt to believe you are 
in Love, ſhe did not diſowa it, and with a little 
more ſpeaking, ſhe own'd ſhe was ; I asked her who 
the Perſon was, ſhe ſaid, that ſhould be a Secret, 
but it would end her Days; ſaid Il, a Woman 
of your Fortune may command any. Body, ſhe 
ſhook her Head, and ſaid no; perhaps, ſaid I, 
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he may not be a Quaker, and you may be afraid 
of diſobliging your Mother; but if you tel} your 
Mother that your Life depends upon it, your Mo- 
ther (rather than loſe her only Child) wi!l con- 
ſent to it; ſhe ſiid no, it was a Perſon ſhe could 
not marry, and ſhook her Head and looked ve- 
ry melancholy. 

Mr Cowper. When was this? 

Mrs Lew, This was the Week before Whitſon- 
tide, and in IWhitſon-week ſhe ſaw me often, and 
ſ:id ſhe would take her full ſwing of Melancholy 
when her Mother was away, and ſhe uſed to lie 
a Bed that Week. 

Mr Cowper. Have you obſerved any Melancho- 
ly in her ſince ? | 

Mrs Low. Yes, at ſeveral times. 

Mr C-wper. Do you remember any Thing of an 
intermitting Feaver ? 

Mrs Low. Yes, ſhe told me her Melancholy had 
occaſioned an intermittiag Fever: and I mention- 
ed Dr Eales to her, and ſhe ſaid her Diſtemper lay 
in her Mind, and not in her Body, and ſhe 
would take nothing, and the ſooner it did Kill 
her the better. 

Mr Comper. Did he 

ſition to Reading? 

Mrs Low. She ſaid nothiag delighted her now, 
neither reading nor any thing elſe. 

Mr Comwper. My Lord, Sarah Walker when l ask- 
ed her if ſhe did not obſerve the Melancholy of 
her Miſtreſs, and whether ſhe had not ſaid that 
her Miſtreſs had been melancholy, denyed that 
ſhe had ſaid ſo, pray have you heard her ſay any 
thing to that Purpoſe. 

Mrs Low. I have often ask'd her how her Mi- 
ſtreſs did, and ſhe would anſwer, very much iadiſ- 
poſed, but not otherwiſe. 

Mr Comper. Mrs Comper, what do you know of 
Mrs Stout's Melancholy. 

Mr Cowper. My Lord, this is my Brother's 
Wife. 

Mrs Cowper. About Spring, was twelve-month, 
ſhe came up to London; and I believe it was not 
leſs than once or twice a Week, I ſaw her; and 
I never had an opportunity to be an Hour alone 
with her at any time, but J perceived ſomething 
of her Melancholy. I have asked her the Reaſon 
of it ſeveral times, and ſometimes ſhe ſeemed to 
diſlike her Profeſſion, being a Quaker, and ſome- 
times ſhe would ſay that ſhe was uneaſy at ſome- 
thing that lay upon her Spirits, which ſhe ſhould 
never out-live, and that ſhe ſhould never be well 
while ſhe was ia this World; ſometimes I have 
endeavourcd to perſwade her out of it ſeriouſly, 
and ſometimes by raillery, and have ſaid are you ſure 
you ſhall be better in another World, and partt- 
cularly I remember I have ſaid to her, I believe 
you have Mr Marſhall in your Head, either have 
him or do not trouble your ſelf about him, make 
your ſelf either caſy one way or another, and 
ſhe hath ſaid no, in an indifferent way, I cannot 
make my ſelf eaſy; then I have ſaid marry him, 
no faith ſhe, I can't. Sometimes with Company 
ſhe would be diverted, and had frequently a way 
of throwing her Hands, and ſhewed great Diſtur- 
bance and Uneaſineſs. This Time twelve-moath, 
at the Summer Aſſizes, I was here ſix Days, and 
I ſaw her every Day, and one time among other 
Diſcourſe, ſhe toid me ſhe had received great Diſ- 
turbance from ohe Theophilus, a Waterman and a 
Quaker, who coming down to old Mrs Stout, that 
was then lame, ſhe had gathered about 20 or 30 
People together to hear him preach, and ſhe ſaid 


zy any Thing of her Dil 
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he directed his Diſcourſe to her, and c. 

her at that rate, that ſhe had Waage Fomted 
ing no Body again, and ſaid, ſhe took it "hap 
Iy ill to be ſo us'd, and particularly that he 0. 
her that her Mather's falling outwardly ig 5 
Fleſh, ſhould be a warning that ſhe did not fa 
Inwardly, and ſach canting Stuff as ſhe calleg . 
and ſhe ſaid, that Theophilus had [0 uſed b., 
that ſhe was aſhimed to ſhew her Head, 1 
time the ſame Week, ſhe had a Fever, and 0 
ſaid ſhe was in great Hopes it would end j; 
Days, and that ſhe neplected her ſelf, in doi. 
thoſe Things that were neceſſary for her Hearts 
in hopes it would carry her off, and often wiſyy 
her ſelf dead; another time, Which I think w 
the laſt time I ſaw her, was at my Siſter's Lode. 
ings, and I ſent for her to diiak a Diſh of To 
with us, and ſhe came in a preat toſs and = 
lancholy ; ſaid I, What is the Matter You ws 
always in this Humour, ſaith ſhe, I can't hel 1 
I ſhall never be otherwiſe; ſaith my Siſter ws 
God's ſake keep ſuch Thoughts out of your Head 
as you have had, don't talk any more of throw. 
ing your ſeif out of Window; ſaith ſhe, I ma 
thank God that ever [ ſaw your Face, otherwil 
„ it;; but I can't premiſe 1 ſhall gg: 
lo it. 

Mr Bar. Hatſell. What is your Name, Madam 

Mr Camper. Tis my Brother's Wife, my Lor. 
1 defire Mrs Toler may give an account what ſhe 
knows as to her being Melancholy. 

Mrs Toler, My Lord, ſhe was once to ſce me 
and ſhe look'd very melancholy, and 1 asked he: 
what was the matter, and ſhe ſaid ſomething had 
vex'd her that Day, and I asked her the cauſe of 
it, and ſhe ſtop'd q little while, and then ſaid, ſhe 
would drown her ſelf out of the way. ; 

Mr Bar. Hatſell. How long ago was this? 

Mrs Toler. About three quarters of a Year a9, 

John Stout. | deſire to know whether ſhe has al- 
ways iid fo, or not told another Story. 

Mrs Toler, | told you no Story; it may be! 
did not ſay ſo much to you, hut ] ſaid ſhe talk 
ſomething of drowning. I have been with her 
when Mr Comper's Converfation and Name has been 
mention'd, and ſhe ſaid ſhe kept but little Compa- 
ny, that ſometimes ſhe went to Mrs Lowe's, aid 
that ſhe kept none hut civil modeſt Company, aud 
that Mr Cmper was a civil modeſt Gentleman, and 
that ſhe had nothing to ſay againſt him. 

Mr Cmper. This is Mrs. Eliz. Toler my Lord. 

Mrs Elix. Toler. My Lord, fhe came to ſee me 
ſometime after Chriſtmas, and ſeem'd not fo chear- 
ful as ſhe us'd tobe; ſaid I, What is the matter? 
Why are you not ſo merry as you us'd to be? Why 
do you not come often to ſee me? Saith ſhe, | 
don't think to go abroad fo much as I us'd to do, 
and ſaid, it would he as much a rarity to ſee her go 
abroad as to fee the Sun ſhine by Night. 

Mr Cowper. Mis. Grub what do you xnow con- 
cerning Mrs. Srowt's pulling out a Letter at her 
Brother Mr John Stout s? give an account of it, and 
what ſhe ſaid upon that occaſion. 

Mrs Grub, I have a Daughter that lives at Cue. 
ſey, and ſhe ſent me a Letter, and 1 pray'd Mrs 
Sarah Stout to read the Letter, and while ſhe was 
reading it, | cry'd ; ſaith ſhe, why do you cry ? fad 
I, becauſe my Child is ſo far off; ſaid ſhe, It 1 
live till Wiater is over, I will go over 564 as fr ds 
I can for the Land. 

Mr Bar. 7-t/el, What was the occaſion of her 
ſaying ſo, | | 


e was 
? ſaid 
„it! 
far as 


f her 
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yah Stout came in, and I had a Letter from 
my bse at Guernſey, and I pray'd Mrs Sarah 
$-2ut to read it, and ſhe read my Letter, and [| cry'd, 
and ſhe ask'd me why Icry d; ſaid I, becauſe my 
Chill is ſo far off; faith ſhe, if I live to Wiater, 
of rin Wiater is over, I will go over Sea as far 
asl can for the Land. : f 

Mr Cowper. Now my Lord, to bring this mat- 
ter of Melancholy to the point of time, I will call 
one Witneſs more, who will ſpeak of a remarka- 
ble Inſtance that happen'd on Saturday before the 
Monday when ſhe did deſtroy her ſelf. 

Call Mr Joſeph Taylor. Pray will you inform the 
Court and Jury of what you obſerv'd on Saturday 
hefore the Monday on which Mrs Stout deſtioy'd 
her ſelf. : is ts. 

J. Taylor. | happen'd to go in at Mr Firmin's 
Shop, and there ſhe ſat the Saturday before this 
Accident happen'd the former Aſſizes, and I was 
ſaying to her, Madam, I thiak you look ſtrange- 
ly diſcontented, [ never ſ- ww you dreſsd ſo in my 
Life; faith ſhe, the dreſs will ſerve me as long as 
1 ſhall have occaſion for a Dreſs. 

Mr Comper. In what poſture did ſhe appear in 


the Shop? 
J. Taylor. She appear'd to he very Melancholy. 


Mrs 


- 


Mr Cowper. What part of her dreſs did you find 
fault with ? | : 
J. Taylor. It was her Head-cloaths. 
Mr. Comper. What was the matter with them? 
J. Taylor. I thought her Head was dawb'd with 
ſome kind of Greaſe or Charcoal. 
Mr Cowper. What Anſxer did ſhe make? 
J. Taylor. She ſaid they would ſerve her time. 
Mr Comper. As to this piece of Evidence if your 
Lordſhip pleaſes, I deſire ' it may be particularly 
taken notice of, it was her Head-dreſs that ſhe 
aid would ſerve her time. 
Pray Mr Taylor was you at Mr Barefoot's when! 
came in there on Monday Morning. 
F. Taylor. Yes, I went up Stairs with you into 
your Chamber. | 
Mr. Cowper. Pray what did I ſay to Mr Bare- 
oot ? 
J J. Taylor. You ask'd him if they had receiy'd a 
Letter from your Brother, and he ſaid, no, not 
that he knew of, but he would call his Wife, and he 
did call his Wife, and ask'd her if ſhe had receiv'd 
a Letter, and ſhe ſaid no; then ſaid you, I will 
take up this Lodging for mine, and accordingly 
you went up Stairs, and | went with you, and ſtaid 
there about four times as long as I have been here. 
Mr Cmper. Are you very ſure that I ſaid I would 
take up my Lodging there ? 
J. Taylor. Yes, | am very ſure of it. 
Mr Bar. Hatſell. What time of the Day was it? 
J. Taylor. Twas the fore part of the Day; 
while I was there, my Lord, Mrs Sarah Stout's 
Maid came to invite Mr Cowper to her Houſe to 
Dinner. 
Mr Comper. Did you know any thing of my ſend- 
ing to the Coffee-houſe. \ 
2 Toylor. You ſeat to the Coffee-houſe for your 
ings. 
Mr Bar. Hatſell. Did Mr Comper uſe to lie at Mr 
Barefoot's ? | 
J. Taylor. His Brother did, but J do not know 


whether this Gentleman did; but at that time he 


took up that place for his Lodging, and ſaid it 
was all one, my Brother muſt pay for't, and there- 
fore | will take it up for my ſelf, | 


Mr cywper. Call Mrs Barefoot and her Maid. 
Vol. ly, n 


Spencer Cowper, Eq; Sc. 


Mrs Crub. I was waſhing my Maſter's Study, 
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(But they not preſently appearing ) 


Mr Comper. My Lord, in the mean time will 
go on to the other part of my Evidence, in open- 
ing of which I ſhall be very ſhort. 

My Lord, my Wife Lodging at Hertford, occa- 
ſion'd me frequently to come down. Mrs Stout be- 
came well acquainted with her; when Buſi- 
neſs was over in the long Vacation, I reſided pret- 
ty much at Herford and Mr Marſhall came down 
to pay me a viſit, and this introduc'd his Know- 
ledge of Mrs Sour ;, when ſhe was firſt acquainted 
wich him ſhe receiv'd him with a great deal of 
Civility aud Kindneſs, which iaduc'd him to make 
his Addreſſes to her, as he did, by way of Court- 
ſh:p. It happen'd one Evening, that ſhe and one 
Mrs Cook, Mr Ma ſhall, and my ſelf, were walk- 
lag together, aud Mr Marſhall and Mrs Groot, going 
ſine little way before us, ſhe took this Opportuni- 
ty to ſpeak to me, in ſuch Terms 1 muſt confeſs 
ſurpriz d me: Says ſhe, Mr Cmper, | did not think 
you had beea ſodu! ; I was inquilitive to know in 
what my dullneſs did conſiſt : Why, ſs ſhe, do 
you imagiae | intend to Marry Mr Marſhall, 1 
ſaid | thought ſhe 9i1, and that if ſhe did not, ſhe 
was mach toblame iu what ſhe had done; no, ſays 
ſhe, | thought it might ſerve to divert the Cenſure 
of the World, and favour our Acqu:intance. My 
Lord, I have ſome original Letters, under her own 
Hand which will make this fully manifeſt, I will 


produce the Letters, after I have call'd Mr Aar- 


ſhall. Mr Marſhall. 

Mr. Marſhall. If your Lordſhip pleaſes, it was 
in the long Vacation, I came dowa to ſpeud a lit- 
tle of my leaſure time at Hertford, the reaſon of 
my going thither, was becauſe Mr Cer was there 
at that time. The firſt Night when | came down, 
I found Mrs Sarah Stout Vititiong at Mr Cmper's 
Lodgiags, and there | firſt came acquaiuted with 
her; and ſhe afterwards gave me frequent Oppor- 
tunities of improviag that Acquaiutance; and by 
the manner of my Reception by her, I had not rea- 
ſon to ſuſpe& the uſe it ſeems I was deſigned for; 
when | came to Town, my Lord, | was generally 
told of my Courting Mrs tout, which I conteſs was 
not then in my Head, but it being repreſented to me 
as a thing eaſily to be got over, and believing the 
Report of the World as to her Fortune, I did after- 
wards make my Application to her, but upon very 
little Tryal of that ſort, I receiv'da very tair Denial, 
and there ended my Suit: Mr Cowper haviag been 
ſo friendly to me as to give me aotice of ſome 


things, that convinc'd me [ ought to be thankful I 


had no more to do with her. 

Mr Bar. Hatſell. Wheu did ſhe caſt you off? 

Mr Marſhall. I can't be poſitive as to the time 
my Lord, but it was in anſwer to the only ſerious 
Letter | ever writ to her; as | remember, I was 
not over importunate in this Affair, for | never 
was a very violent Lover. 

Mr Bar. Hatſell. Well, but tell the time as near 
as you can. 

Mr Marſhall. I believe it was the ſecond or third 
Time I came down to Hertford, which is abour a 
Year and half ſince; and during the whole of my 
Acquaintance with her, I never till then found her 
averſe to any Propoſal of mine; but ſhe then tel- 
ling me her Reſolution was not to comply with 
what I deſired, I took her at her Word, having 
partly by my own Obſervation, but more by 
Mr Comper's Friendſhip, been pietty well able to 
gueſs at her meaning. 
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Mr Cowper; Becauſe what you ſay may ſtand 
confirmed beyond contradiction, I deſire you to 
ſay whether you haye any Letters from her to 
your ſelf. | : | 

Mr 3 4 Yes, I have a Letter in my Hand, 
which ſhe ſent me upon occaſion of ſome Songs I 
ſent her when 1 came to Town, which ſhe had 
before deſired of me, and this is a Letter in An- 
ſxer to mine, *tis her Hand- writing, aud directed 
to me. 


Mr Baron Hatſell. How do you know 'tis her 


Hand writing ? : 
Mr Marſba'l. I have ſeen her write, and ſcen 


and received ſeveral Letters from her. 


Mr Comper. Pray ſhew it Mr Beale. 
Mr Beale. I believe it to be her Hand I have 
ſeen her write, and have a Receipt of hers. 

Clerk of Arr. Tis directed to Mr Thomas Mar- 
ſhall, at Lyons- Inn, and dated Sept. 26, 1697. 


. Sept. 26, 1697. 
SIR, 
ours came very ſafe, but I wiſh you had explain- 
ed your Meaning a little more about the Acc i- 
dent you jpeak of, for I have been puzzling my Brains 


ever ſince. and without I ſhall ſet my ſelf to conjuring, 


T cannot imagine what it ſhould be, for I know of nothing 
that happened after you went away, nor no Diſcourſe a- 


bout you, 2 when me were together, the Company would 
ſometimes 


rink your Health, or w.ſh you had been 
there, or the like. So that I fancy it muſt be ſome- 
thing Mr ——« has invented for diverſion , the I muſt 


confeſs we have a ſort of People here, that are inſpired 
with the gift of foreknowledge, who will tell one as much 


for nothing as any Aſtrologer will have a good Piece of 


Money for, but to leave jeſting, I cannot tell when I 


ſhall come to London, unleſs it be for a Night and 
away, about ſome Buſineſs with my Brother, that 1 
muſt be obliged to attend his Motions; but when 1 


do, T ſhall remember my Promiſe, although 1 do not 


ſuppoſe you are any more in earneſt than my ſelf in 
this Matter. I give you thanks for your Songs, and 
your good Wiſhes, and reſt your loving Duck. 


Mr Cmper. Have you any more Letters? 
Mr Aarſhall. Yes, I have another Letter here, 
but before tis read I think *rwill be proper to give 
the Court an Account of the Occaſion of its he- 
iug writ. I waited on Mrs Saut ove Evening at 


| her Lodgings in Hownjditch, aud at our parting 


ſne appoiuted to meet me the next Day, and to ex- 
cif: her not co. ning according to that Appoint- 


met, ſhe ſent me this Letter. 


. / Arr. Tis directed Lo Mr Thomas Marſhall, 
tis * ithout date. 


Mr Marſhall, 
Mer unexnefted, with one that came from Hd 
{it Night. wo derained me ſo lng with relating 
the m2ſt notorious Invention, aud Lies that are nom 
extant ammgſt that People, that I could not p;ſſible 
cam? till it was late, aud this Day was apprimed for 
Buſrneſs, that I am uncertain waen it will be fi;.ſhed 1, 
ſo that 1 believe I caunot ſee you whilſt I am in 
Twyn, I have no more at preſent, but that I ain your 


X obliged Friend. 


Mr Cmper. Now, my Lord, if your Lordſhip 
piezſe, I proceed to ſhew you, that I went nor ſ 
much voluntarily, as preſt by her to come to this 
Houſe, and for that I will produce one Letter from 
her to wy felt; ard, my Lord, I muſt a liccle j4- 
form you of the Nature of this Letter, It is on 


| 11 Will. 3. 
the outſide direged to Mrs Jane Flen, to |, 
left for her at Mr Hargrave's Cofite- Houſe F a 
her to direct for me at a Coftee-houſe mi le 
make the Servants wonder, and the Poſt. man * 
ſuſpect, and for that reaſon ſhe dir cctecd it in - 96 
Manner. There was Mr Marſhali by whey | DAG 
ed it, and I can prove the Hand by My Bets, a 

Mr Marſhall. My Lord, I ;crily believe! Wa 
by, and that Mr Comper ſhewed me this 3 
immediately on Rece ipt of it, as he had done &. 
veral others from the ſame Hand, 8 

Cl. of Arr. This is directed for Mrs Jane EH, 
tis dated March the 5th, without auy Year, 8 


SIR, March the 5th, 
Am glad you have not quite forgot that there i; fu! 
a Perſon as I in being but I am willing to ſhut hn 
Eyes, and not ſee any Thi g that 40 Js like Unk.udnei; 
in you, and rather content my ſelf with what Excuſes 
you arepleaſed to make, than be mquiſitive into wh, | 
muſt not know ,, I ſhould very readily emily with, Jour 
Propoſition of changing the Seaſon, if it were in m 
Power to do it, hut you k 1ow that lies altogether Fr Ig 
own Breaſt: 1 am ſure the Winter has been 109 un- 
pleaſant for ine to deſire the continuance cf it. And [ 
wiſh you were to endure the ſharpneſs of it, but for one 
Hour, as I have done for many long Nights and Pays 
and then I believe it would move that rocky Hear f 
yours, that can be ſo thoughtleſs of me as you are but 
if it were deſigned for that End. to make the Sinne 
the more delightful, I wiſh it may have the Eff & . (4x 
as to continue it to be ſo too, that the Weather may re- 
ver over Caſt again; the which if I could be aſſured i, 
it would recompente me for all that I have ever | offered. 
and make me as eaſie a Creature as I was the 1 Mo. 
ment I received hreath; when you come to ki — [4 
let your Steed guide you, and don't do as you id the laſt 
Time; and be ure order your Affairs to be here as |yon 
as yeu can, which caunct be ſooner, thin you will be 
heartily welcome to your very ſincere Fricud, 


For Mrs Jane Ellen at Vr Hargrave's 
near Temple-Bar, London, 


Mr Cmper. Though 'tis directed to Mrs Jane 
Flen, it begins in the Inide, vir; and 'tis dated 
the 5th of March next bctore the 13th. 

Mr Bar, Hatjell. What arch Was it? 

Mr Marſhal. I kept no Account of the Time, 
but lim very pokitive by the Contents, that Mr con- 
per ſhew?%! mie this Letter and | read ir, but by my 
now xcmembrance, it ſhould be longer fince than 
Mari lalt. 

Mr Cowper It was March laſt. That which will 
ſet Mr Ma-ſhal's Memory to rights is this other 
Letter which | reccived at the Rainb-w, u hen he 
was by and he read it. and it importuning me to 
a Matter of this Kind, I did produce it to my Bro- 
ther and him, they both knew of it, and both read 
it, and that will refreſh his Memory concerning the 
Date of the other. op | 

Mr Marſhal My Lord, I was in the Coffee houſe 
with Mr C-mper when he received this Letter, and 
he afterw ids ſhew d it to Mr William Cumper at the 
Covent Carden Taveri, when | was by. 

C! of the Arr. T his is dated the gth of March, 
and directed to Mrs Jane Elen, at Mi Hargrave's 


March * 
SIX, 
Wit to you by Sunday's Toft, which I lope you have 


re, ei ed; however 44 à (tt fi ation, I will «ſſure 
you 1 know of tio Ius vi VREncy that can atter.d ee £0- 
habit. 


Hith he, the Occaſion of my ſh:zwing it, is not to 
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bai Kl e the Grand J fhouls the's expoſe a Woman's Weakneſs, but I would not 
upon find 4 
com? Liſe, come 
ou, therefore accor 


pell you, and till then 1 ſhall only tell you, that I am, 


Dea'h, I am reſolved never to deſert gage too far; nor on the other Rand, would | be 
ding to your Appointment, I will ex- at an unneceſliry Expence for a Lodging. Upon 
this Subject there was ſome Diſcourſe | think For- 

eign to this purpoſe, and therefore | would not 
trouble your Lordſhip with the Repetition of it, 
that which is Material 15 this, I did undertake to 
write to Mr Barefc;t to diſpoſe of his Lodgings, 
where us'd to he at the Time of the Aſſizes. and 

Mr Cowper. If your Lordſhip pleaſe, I will further my Brother with me. | fiid ] wauld write the 
prove this Letter by my Brother. next Day, being Saturday, bat when I ſhould have 
Mr V. Cowper. | Can bear my Brother Witneſs, writ, it was very late, ant | was weary, being. 
that when he has been 1dviſed to make theſe Letters then tied down to the Buſi eſs af parliiment — 
part of his Defence, he has expreſſed great unwill- partly for that Reaſhn, aid partly in Point of Diſ- 
ingneſs, and has ſaid, nothing but the Life of theſe cretion. which | had u on my ſecond: Thoughts 
Gentlemen could incline him toit. 3 that 'twould be better for my Brother's Butiacſs to 
My Lord, all I can ſiy to this Matter is this, I be at Mr Barefoor's, u hich is ne ir the Court, and 
do remember, that when ſhe was one Time in Lon- In the Mickert place 1 did neglega writing; aid 
don, I thiak it was about a Year and an halt ſince, though I thought of it ahout eleven a Clock, ” 18 
I am not poſitive as to the Time, but whea ſhe was 1 ſid, partly for one Reaſon and partly for the 
in London, my Brother came ia the Morning to my other, I did not arite that Time My Lord, my 
Chanher in the Temple, and after ſome Diſconrſe, Brother could know nothing of this Matter, for I 
he told me he had received a Letter from Mrs Srour did not ſee him from che F-iday he ſhe d me the 
that Day, wherein ſhe ſaid, ſhe intended him a Letter, till he vent to the Aſſizes, & that he could 
Viſit at his Chamber that Afternoon ; he told me not kao before he was at Hereford, that | had not 
at the ame Time, that his Friend Mr Marſhal had writ. My Lord, | ſay as to this Letter | am ſure 
ſome Thoughts of her, and therefore for that, as he ſhew'd me the Hriaay next before the laſt Aſſi- 
well as other Reaſons, he would decline receiving Zes. 
tue Vilic intended him; and upon conſideration, Mr Bar. Harſell. 1 et me ſee that Letter, (which 


For Mrs jane Ben at Yours Cc. 


Mr Hargramc's near 
Temple-Bar, London. 


| this was the Method agreed upon: At that Time was ſhewn his Lordſaip.) 


I lived with my Father in Hatton Garden, and this Mr Comper. My Lord, one or two of the Jury 
Geatlewoman having writ in the ſame Letter Inow ſeem to queſtion whether the [ etters are ſuffici- 
ſjeak on _ r i OD to — gdh = _ — I will further 
come tro ce l. 5 14 y Bro- prove them. Call Mr John Beale, Will:ain Ot 
ther, you may. caſually, as it were, take occaſion and Mrs Low. My 1 Mr Beal; is — their 
to ſay at Dinner, that my Buſineſs obliges me to own Sect, . | 
g0 to Deptford in the Afternoon, as in good earneſt 
it did, as he then told me, and from that ſhe may (The Witneſſes prov'd her Hand.) 
take 2 hint of my not being at home, and ſo ſave | 
her ſelf the Ditappoiazmeur of coming to my Jury. My Lord, we are ſatisfied. 
Chamber; | told him, I would fiad an opportu- Mr Bar. Hat ſell. 1 believe you may ask ker Mo- 
— — 5 N -d * hp : 5 — ſhe will tell you whether it be her Daughter's 
1 1 48 49 i | 
my Brother; | took this hiat, and ſaid, [ had ſeen Mrs Stout. How ſhanld | know ! | know ſhe was 
him at my Chamber 7 the 44 aing, and that he no ſach Perſon, her Hand may be connterfeited. 
was gone to Deptford that Afternoon about ſome Mr Bir. Hatſell. But if they w itten 1 
Law Buitaeſs, — Lord, Mrs Saut was then at rhe more ſober Son what — Lip ras? 8 2 
Table. | no ſonger ſaid it, but I obſerv'd M | t ſay i 8 
ching'd colour preſeatiy and roſe with her Fn . ang wy 
kia, and weut iato the Buck yard, and we ſaw her 
through a Saſh-iudo fall into a Woman's Fit 
of So,, and they gave her the Aſſiitance that 
Is uſual ta ſuch Caſes. Mr Stout. Tis like my Siſter's Hand. 
My Lord, the next Thing I can ſ1e3k to is this, Mr Bar. Hatſell. Do you believe it to be her 
the 8 ſittins | te the Fri4ay before the Hand? 
Mond iy of the laſt Aﬀizes at Her ord, I came late Mr Stout. No, I don't believe i I 5 
from Dinger, I had din'd about ſeven 2 Clock, as ſuit her — h 
I remember, and having occafinn to {peak with my Mr Bar. Hatſell. But do you think ſhe might not 
1 3 — TT ES 8 9 from 1— wW 1 _ her inward Thoughts, 
Mr Ma ſha nont- r Stout. t 2 i 
Iin with him. I had not dru:k above a Glaſs or Mr — Call Mrs 3 3 1 
_ of Wine, hut my Br other began with me. and deſire they may be ask'd what they know about my 
ad, I ſeldom trouble you with Affiirs of mine, taking of Lodgings at their Houſe. | 
— no | do not know well how to avoid it. 1 Mr Bar. Ha, ſell. That is taken for granted. 
— Fo an im . 3 which Iwill Mrs Bare boot. When you came to my Houſe, you 
boys you, it came from a Lady whoſe Name I ask'd me, it | had receiv'd a Letter from your Bro- 
clieve. you will gneſs; ſo he pall'd it out of his ther, aud 1 told you no. Tt EOS. 
Pocket, and l read it ſo often, beciuſe of the odd- Mr Comper. Wh:t did I ſay to that? 
— of the Expreſſion. that cin ſay, Jam ſire Mrs Barefoot Thea you ask'd me if ! expected 
. 3 Letter he bew d me at the G nt- you, and told you yes, by reaſon | had heard no- 
era, the Friday before rhe laſt Aſſizes z thing from you. | 
Mr comper. Where did lodge that Night? 


Then the Letter was ſhen'd to My Stout. 


Mrs: 


Bill arainſt us, but I won't fly for't, for wiitngly lie under too many Obligations, nor en- 
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Mrs Barefoot. I had prepar'd the Lodging before 


you came, expecting you or Mr Comper your Bro- 
ther. 

Mr Comper. And did I come? 

Mrs Barefoot. Ves, as you us'd to do. 

Mr Comper. Did 1 ſend for my Things from the 
Coffee-houſe ? 2 

Mrs Barefoot. Yes, you did, and I carried them 
up into your Chamber as [ us'd to do. 

Mr Bar. Hatſell. Where did Mr Cemper dine that 

ay? 

"hes Barefoot. Mrs Stout ſeat her Maid to defire 
him to come to Dinner at their Houſe, whether he 
went thither or no I can't ſay, but he went out. 

Mr Cowper. What Time did I come into my 
Lodging at Night? | 

Mrs Bare/oot. It was a little after Eleven. 

Mr Cowper. You are ſure I came in a little after 
Eleven. 

Mrs Barefoot. Yes. 

Mr Jones. By what Clock? By the Town 
Clock? 8 

Mrs Bare foot. Ves. a 

Mr Cowper, Did I go out any more that Night? 

Mrs Barefoot. No. 

Mr Comper. Is your Maid there? 

Mrs Bareſoot. Yes. 

Mr Bar. Hatſell. What is your Name? 

Mrs Hamvell. Mary Hanwell. 

Mr comper. Pray what Time was it I came to my 
Lodging ? 

Mrs Hunwell. You came in a little after eleven a 
Clock. 

Mr Cowper. Are you very poſitive in that ? 

Mrs Hanwell, Yes, I am very poſitive. 

3 Cowper, What was done before I went to 
Bed ? | 

Mrs Hanwell. My Lord, I went up and made a 
Fire, and then l came down again, and then I went 
up and warm'd Mr Comper's Bed, and then he deſir'd 
another Blanket, and I came down for it; and all 
this took up a conſiderable Time; and Mr Comper 
was in Bed before twelve a Clock. 

Mr Cowper. Did I go out again that Night? 

Mrs Hanwell. No, you went out no more, 

Mr Comper. Now, if your Lordſhip pleaſes, I 
would explain that Part of Sarah Walker the Maid's 
Evidence; where ſhe ſays, her Miſtreſs ordered 
her to warm the Bed, and I never contradiqted it: 
Your Lordſhip obſerves the Words in the laſt of the 
two Letters, No Inconvenience can attend your cohabi- 
ting with me; and afterwards, I won't Fly for it : For 
come Liſe come Death I am reſolv d, and ſo on, 
1 had rather leave it to be obſerved than make the 
Obſervation my ſelf, wh. might be the Diſpute 
between us at the Time t. Maid ſpeaks of. I 
think it was not neceſſary ſhe ſhould be preſent at 
the Debate; and therefore I might not interrupt 
her Miſtreſs in the Orders ſhe gave; but as ſoon 
as the Maid was gone, I made uſe of theſe Objecti- 
ons; I told Mrs Stout, by what Accident I was 
obliged to take up my Lodging at Mr Barefoot's, 
and that the Family was ſitting up for me: That 
my ſtaying at her Houſe under theſe Circum- 
ſtances, would in probability provoke the Cenſure 
of the Town and Country; and that therefore J 
could not ſtay, whatever my Inclination otherwiſe 

might be; but, my Lord, my Reaſons not pre- 
valling, I was forc'd to decide the Controverſie by 
going to my Lodging, ſo that the Maid may ſwear 


— — 


true, when ſhe ſays 1 did not contradict her Orders. 


Mr Bar. Harſell, I belieye you have done now 
= Ka | R 
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Mr Cowper. No my Lord, I have more Evidence 
to give. Call Elizabeth Spurr. 

If your Lordſhip pleaſes to obſerve, I have al. 
ready proved by two Witneſles that I was aQually 
at Mr Barefoot's a little after Eleven; ſo that if ! 
was to reſt upon this Proof, here is not the leap 
Article of Time, in which it can be ſuppoſed | was 
employ'd in this Matter: But, ſays Sarah Wile; 
the Maid, to obviate (I preſume) this Evidence of 
mine, our Houſe-Clock went faſ'e1 than the Town. 
Clock: Now to auſaer this too, 1 ſhall further 
prove to your Lordſhip, that before l came to m 
Lodging, I was at the Glove and Dolphin Inn, where 
I had a little Account of about fix or ſeven Shillings 
as | remember, for Horſe-keeping, and which [ 
then paid. | 

Mr Cowper. Do you remember my coming to 
your Houſe, and at what Time? 

E. Spurr The Clock ſtruck Eleven, juſt as yoy 
came 1ito the Door. | 

Mr Cowper. How long did I ſtay at the Glove: 

E. Spurr. About a quarter of an Hour, 

Mr Comper. How far is it from the Glove 45d 
Dolphin to Mrs Stout's Houle ? 

E. Spurr. About a quarter of a Mile, or not 
quite ſo far. | 
Mr Comper. Call Mary Kingitt, and George May, 
(who not then appearing) in the mean Time, 1 would 
obſerve to your Lordſhip, That to go from 
Mrs Stout's Houſe to the Place where ſhe was 


drown'd, and to return from thence to the Glove 


and Dolphin, will take up leaſt half an Hour, as! 
ſhall prove; and then the Matter will ſtand thus: 
Says Sarah Walker, you weat about a quarter after 
Eleven; but our Clock went half an Hour too faſt : 
Then according to her Account. 1] went three quar- 
ters after Ten by the Town Clock; and if it re- 
quires, (as I ſay, I ſhi} prove it does) halt an Hour 
to go to the Place where ſhe was drowu'd, and to 
return from thence to the Glove Inn, that would 
make It a quarter paſt Eleven when I] came to that 
Inn, by the Town-Clock, which it was not; and 
if I ſtaid there a quarter of an Hour (which is pro- 
ved I did) it muſt be half an Hour after Eleven 
when I came to my Lodeing by the ſame Clock, 
which it was not; ſo that think this Matter as 
to the Time is very clear: My Lord, to prove the 
Time it requires to go from Mrs Stout 5 to the place 
where ſhe drown'd her ſelf, and to return to the 
Glove, | deſire Sir William Aſhurſt may be called. 

Sir William Aſhurſt. My Lord, I can't ſay I walk'd 
as faſt as I could, but 1 went with a Gentleman! 
ſee here to ſatisfie my ſelf ahout the Probability of 
this Matter; I walk'd as People uſually do, and! 
found it took up half an Hour and a Minute, when 
I walk'd with that Gentleman. 

Mr Bar. Hatſefl. Who was with you Sir? | 

Sir William Aſburſt. Mr Thompſon was with me, 
the Time I mention, I walk'd it before with Sir 
Thomas Lane. | 

Mr Thomg/on. My Lord, indeed it will take 2 
compleat half Hour, 

Mr Comper. I defire Sir Thomas Lane may ge 
you an Account of the Diſtance between one Place 
and the other. | 

Sir Thomas Lane. Sir William Aſhurſt and | did 
walk to the Place mentioned, and we were careful 
to take notice of the Time, and it took up about 
three quarters of an Hour, according to my 
ſer vation; and we did not ſtay at all by the Way, 
except juſt to look upon the Hoſpital. 

Mr Cmper, Now my Lord, Mary Kirgit! and 


George Man, the Servaats at the Glove are = . 
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pray Mrs Kingitt do you remember my coming 
into the Glove * qty ? 
Cnoitt, 1 
* How long did I ſtay there? 
Mary Kingitt- About a quarter of an Hour. 
Mr Cowper. W hat was my Buſineſs there ? 
Mary Ningitt. You came and enquir'd what you 


? 
* Bar. Hatſell. What a Clock was it then? 
Mary Ringitt. | thought it was about Eleven, 
our t'other Maid told it Eleven. : 
Mr Jones. How came you to take notice of the 


Time? 
Mary Kingitt. She heard the Clock go Eleven, 


did not. 
— rein Was there any Diſpute about the 


at ? | | 
A 7 Kingitt. You ask'd the Hoſtler how that 
came to ſtand in the Book, concerning the Horſe ; 
for you told him, you thought you had paid ſome 
part of it, and he told you, you had not. Fe 

Mr Cowper. My Lord, with your Lordſhip's fa- 
vour | would ask George Man a Queſt ion to the ſame 
Point, D2 you remember my coming into the 
Glove and Dolphin ? 

6. Man. Les. 

Mr Cowper. How long did 1 ſtay there? s 

G. Man. You ltaid about a quarter of an Hour, 
as near as I can gvels. 

Mr Cowper. Iwill now call a Witneſs to prove 
that this Maid Sarah Walker is not fo cautious and 
careful how ſhe Swears, as 1 think ſhe ought to 
be. | 


Call Mrs Mince, 


Mr Bar. Hatſell. Pray wherein has Sarah Walker 
ſaid any Thing that is falſe ? 

Mr Cowper. In this; I ask'd her when ſhe gave 
Evidence, Whether ſhe went out to ſee for her 


| Miſtreſs all that Night, and whether her Miſtreſs 


did not uſe to ſtay out a Nights; and whether ſhe 
her ſelf had not uſed to ſay ſo? If your Lordſhip 
pleaſes to remember ſhe ſaid no. Pray Mrs Mince 
what have you heard Mrs Srout's Maid ſay con- 
cerning her Miſtreſs, particularly as to her ſtaying 
out all Night. 

Mrs Mince. She hath ſaid, That her Miſtreſs 
did not love to keep Company with Quakers; 
and that ſhe paid for her own Board and her 
Maid's; and that when ſhe entertain'd any Body, 
it was at her own Charge. And ſhe hath ſaid that 
Mrs Stout us'd to ask who is with you Child? And 
ſhe wonld not tell her; aud that ſhe did entertain 
her Friends in the Summer-houſe, now and then 
with a Bottle of Wine. And when her Mother 
asd who was there, her Miſtreſs would ſay bring 
it in here, 1 ſuppoſe there is none but Friends; and 
after the Company was gone, ſhe us'd to make her 
Mother believe that ſhe went to Bed; but ſhe us'd 
to go out and rake the Rey with her, and ſome- 
times ſhe would go out at the Window, and ſhe 
ſaid particularly one Time ſhe went out at the 
Garden Window, when the Garden Door was 
lockt, and that ſhe bid her not ſit up for her, 
for ſhe would come in at any Time. 

Mr Bar. Harſell. Did ever Sarah Walker tell yon 
that Mrs Stout had ſtaid out all Night? 

Mrs Aince. She hath ſaid ſhe could not tell what 

ime ſhe came in, for ſhe went to Bed. 

Mr Comper. Now if your Lordſhip pleaſe, I will 
prove to you, if it may be thought material, that 
Gurrey, at whoſe Houſe theſe Gentlemen lodged, 
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ſhould ſay, That if I had viſited Mrs Stout none of 
all this had been (upon ſo little an Omiſſion it ſeems 

did this Proſecution depend.) To which 1 give this 

Anſwer, my Lord, I never did once go to viſit 
her in my Life; ſhe knows it. Now for a Man 
oſficicuſly to make a new Viſit ia the Time of the 
Aſſizes, one engaged in Buſineſs as I was, and eſ- 
pecially upon fo melancholy an Occaſion, I ſay for 
me to go officiouſly to ſee a Woman I never had 
the leaſt Knowledye of, would have been thought 
more ſtrange (and july might have beea (>) than 
the Omiſſion of that Ceremony. For my Part 1 
cannot conceive what Mr Gurrey could mean, this 
being the Caſe, by ſaying. that if I had viſited 
Mrs Stout, nothing of this had happened. 

Mr Bar, Hafell. Mr Comper, he is not the Proſe- 
cutor, I think it is no Matter what he ſaid. 

Mr Cowper. I take it my Lord, with humble ſub- 
miſſion, it is material as he is a principal Witneſs 
againſt theſe Gentlemen, and the rather for that 
he now pretends, that what he did was out of Con- 
ſcience. My Lord, I have only one Thing more to 
ſay, I know not whether it will be requiſite for 
me or no to give ſome Account of wy ſelf. Sir 
William Aſhurſt, if you pleaſe. 

Sir William Aſhurſt. My Lord, if I had not had 
a good Opiuion of this Geatleman I had not come 
on purpoſe to hear this Cruſe, which has made fo 
great a Noiſe all England over. 

Mr Bar. Hatſell. But what do you ſay as to 
Mr C:wper's Reputation, for which you are called? 

Sir W/-:»m Aßhurſt. 1 always thought Mr Cemper 
to be a Gentleman of ſingular Humanity and in- 
tegrity; he is an Offi.er in Londin, and as to his 
Management of his Office, I think no Man ever 
performed it better, or has a better Reputation in 
the Place where he lives. 

Sir Tumas Lane. My Lord, Icame hither on pur- 
poſe to own this Gentleman, and indeed he de- 
ſerves to be owned by his Friends, and thoſe that 
know him; his Character is altogether untainted 
with us, he has gained a good Reputation in the 
Bnfineſs wherein he is concerned, he has behaved 
himſelf in his Office which he holds of the City of 
London, very honeſtly and well; I never knew him 
diſcover any ill Nature in his Temper, I thiak he 
cannot be ſuſpeted of this or any ocher Act of 
Barbarity. 

Mr Cowper. My Lord, in the next Place, I would 
call Mr Cox, who has the Honour to ſerve in par- 
liament, for the Burrough of Seuthe; and has 
been my near Neighbour theſe eight or nine Years. 
If you pleaſe Mr Cox, give an Account what Repu- 
tation and Character I have in that Place. 

Mr Cox. My Lord, I live in S arb, where 
Mr Comper lives; I have lived by him eight or nine 
Years, | know him to be a Perſon of integrity and 
Worth; all the Neighbours court his Company. I 
take him to have as much Honour and Houwet y as 
any Gentleman whatſoever; and of ai! Men thir I 
know, he would he the laſt Man. that I ſhould ſuſ- 
pect of ſuch 2 Fact as this is: | believe nothing in 
the World conld move him to entertain tne eaſt 
Thought of ſo foul a Fag. 

Mr Cowper. Mr Tio:apſon, I defire you wovld be 
pleas'd to give an Account of what yon know of 
me. 

Mr Thompſon. If you pleaſe, my Lord. the firſt 
Acquaintance I had with Mr cerper, was in our 
Childhood, I hd the Honour to go to Weſtminſter 
School with him; I did not renew my Acquaint- 
ance with him till about five Years ago; ſince that 
Time ! have been often with him, and have ſ-veral 
| 3 Times 
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Times had occaſion to ask his Advice, in Matters 
relating to his Profeſſion ; and I think no Man 
more faithful in the Service of his Client than he 
is, and I am ſure he is very deſerving of the Eſteem 
of any Man, and I believe he never entertain'd a 
Thought of ſo foul and barbarous a Fact aschis, of 
which he is accuſed. 


Mr Bar. Hatſell. Mr Marſen, you have heard the 
Evidence, what do you ſay to it? 

Mr Marſon. My Lord, our Buſineſs at Hertford 
was this; Mr Ellis Stephens and | went down, he is 
Clerk of the Papers of the King's Bench, and Mr Ro- 
gers is Steward of the King's Bench, and it was their 
Duty to wait upon my Lord Chief Juſtice with the 
Marſhal of the King's Bench out of Town; and on 
Monday Morning we went to my Lord Chief Juſ- 
tice's Rouſe in Lincolns Inn Fields as we uſed to do, 
and there ſet out; but I being an Attorney of the 
Borough Court could not with any Convenience 
go farther with them than to a Place which I think 
is called Ring ſtand, and therefore | returned to my 
Buſineſs in Sourhwark, where | attended the Court 
as was cuſtomary and neceſlary for me to do, and 
ſet forth from thence at paſt Four in the After- 
noon ; by the Way as I remember about Waltham- 
Croſs I met one Mr Harks a Clergyman of my Ac- 

vaintance, who had been likewiſe to attend my 
Lord Chief Juſtice to Hergerd, and was returning 
from thence; with ſome perſuaſion 1 prevailed with 
him to go back again with me to Hertford, tellirg 
him, I did not know the Way, and we gallop d 
every ſtep of it becauſe Night was coming on, It 
was about eight a Clock when we came in. 
Mr Hanks and I found the Marſhal, Mr Stevens, 
Mr Rogers, Mr Rutkin, and others of the Marſhal's 
Acquaintance at the Coffee-houſe; and truly when 
Icame in I might for ought I know be in a Sweat 
with riding ſo hard as we did, but even then l 
was not in ſuch a Sweat as the Witneſs would have 
it, My Lord, we went from thence to the Glove 
and Dolphin and ſtayed there till about eleven a 
Clock, Mr Rogers and I had a Diſpute who ſhould 
lie with Mr Sevens at the now Witneſs Mr Gurrey's, 
at laſt tt was agreed between us to go to Gurrey's 
to ſee what Convenience he could make for us, and 
Mr Ruthin and Mr Haul went with us with deſign 
to drink aGlaſs of Wine at our Lodging; but after- 
wards it came in Mr Rutkin's Head, that he was to 
lie with the Marſhal, and for that Reaſon he ſaid 
he would go back again, and accordingly he went, 
and Mr Hanks with him after they had ſeen us into 
our Lodgings, and Mr Stevens and Mr Rogers and [ 
drank three Bottles of Wine together, Mr Gurrey 
our Landlord was ſent to fetch it; and afterwards 
in jocular Converſation I believe Mr Stevens might 
ask Mr Gurrey if he knew one Mrs Sarah Stout, and 


the Reaſon why he ask'd that Queſtion our W it- 
neſſes will explain; I believe he might likewiſe ask, 


what ſort of Woman ſhe was; and poſſibly I might 


| fay the Words, My Friend may be in with her, tho' [ 


remember not I did ſay any Thing like it, but ] ſay 
there is a Poſſibility I might; becaufe] had heard ſhe 


had deny'd Mr Afarſhal's Suit, and that might in- 


duce me to ſay, My Friend may be in with her, for all 
that Iremember; I confeſs Mr Rogers ask d me what 
Money I had got that Day, meaning at the Bo- 
rough Court, I anſwer'd, fifty Shillings; ſaith he, 
we have been here a ſpending our Money, I think 
you ought to treat us, or to that purpoſe; as for 
the Bundle mention'd, I had no ſuch, except a Pair 
of Sleeves and a Neckcloth : As to the Evidence 
which goes to Words ſpoken, the Witneſſes have 


T he Tryal of 


II Will. 3 
fruitful Inventions, and as they have wreſted and 
improved the Inſtances | have been particular in 
ſo have they the reſt, or otherwiſe forged them 
out of their own Heads. 

r Bar. : | 
A. oY * Mr Rogers, What do you ſiy 

Mr Rogers. We came down with the Marſhil ot 
the King's Bench, it rained every Step of the Way 
ſo that my $pitter.daſhers and Shoes were fai 
to be dried; and it raining O hard, we did "A 
think Mr Marſon would have come that Day and 
therefore we provided but one Bed, tho” otherwiſe 
we ſhould have provided two, and were to giyg 
a Crown for our Night's Lodging: We weat from 
the Coffee-houſe to the Tavern, as Mr Mar ſon has 
ſaid, and from the Taverna the next Way to our 
Lodging, where there was ſome merry and open 
Diſcourſe of this Gentlewoman, but I never fl 
her in my Life, nor heard of her Name before ſhe 
was mention d there. 

Mr Stevens. We never ſtir'd from one another 
but went along with the Marſhal of the Nigg 
Bench to accompany my Lord Chief Juſtice out of 
Town, as is uſual. Ng 

Mr Bar. Hatſell. I thought it had been uſual for 
him to go but half the Way with my Lord Chief 
Juſtice. 

Mr Rogers. They generally return back at 
they have gone half the Way, but ſome of the 
aead Officers go throughout. 

Mr Stevens. It was the firſt Circuit after the 
Marſha! came into his Office, and that's the Rea— 
ſon the Marſhal went the whole Way. 

Mr Bar. Harſell Did not you talk of her Court- 
ing days being over? 

Priſoners. Not one Word of it: We abſolutely 
deny it. 

Mr Stevens. I never ſaw her. 

Mr Jones. Mr Marſon, Did you ride in Boots? 

Mr Marſon. Yes, 

Mr Jones. How came your Shoes to be wet? 

Mr Marſon. I had none. 


Call Mr Heath, A, Hunt, and M, Foſter, 


Mr Mar ſon. Mr Hunt, Will you pleaſe to ac- 
quaint my Lord and the jury with what Diſcourſe 
we had on Sunday Night, before the Aſſzes, at 
the Old Devil Tavern at Temple-bar. 

Mr Hunt. On Sunday Night I happened to be in 
Company with Mr Marſon and three or four more 
of Clifford's Inn, and there was a Diſcourſe of the 
Marſhal's attending my Lord Chief Juſtice out of 
Town, to Hertford, and Mr Marſon ſaid, It may 
be the Marſhal may require my waiting upon him tos; 
and the whole Company being known to Mr Ar- 
ſhall, and there being a Diſcourſe of Mr Marſhall's - 
courting of Mrs Stout, ſaith one of the Company, 
If you do go to Hertford, pray enquire after Mr Mat- 
ſhall's Miſtreſs, and bring us an Account of her. 

Mr Janes. Who was in Company? _ 

Mr Hunt. There was Mr Heath, Mr Foſter, 
Mr Marſon, Mr Stevens, Mr Bevor, and Mr! 

Mr Marſon. Now it was this Diſcourſe th gave 
us Occaſion to talk of this Woman at ure 5 
Houſe, which we did openly and harmleſly. VT 
Foſter, Do you remember any Thing of our talk- 
ing of this Gentlewoman on Sunday Night! 

Mr Foſter. Ves: 1 and they were talking that 
they ſhould go to Hertford the next Day, to wil 
on the Marſhal, in compliment to my Lord Chet 
Juſtice, and go as far as Hertſord; and there he- 


ing a Report, that Mr /4arſhall courted this lay 
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an, we put it in a jeſting Way, Pray enquire af- 
f Mr Mar ſhall's Miſtreſs, how the Match goes on; 
for there was ſome Wagers between him and the Com- 
2 who ſhould be marry firſt: And ſo, in a jo- 
py Way, it went about, and Mr Marſon or Mr 
* Cid, They would do their Endeavour, and they 
voile enquire after the Lady, and give as good an Ac- 


La h as th could. 4 : b 
RG If you pleaſe, my Lord, we wall call 


to this Purpoſe. _ | 
_ Bar. Harſel. No: I think you need not, for 


it ſeems not material. 


Then Mr Hanks was call'd. 


Mr Hanks. J came as far as Waltham's Croſs to 
wait upon my Lord Chief Juſtice, I ſtay'd there 
till about four or five a Clock, and then ſet out 
for London, and I met with Mr Marſon, who im- 

rtun'd me to go back with him to Hereford, and 
accordingly I did ſo, and we came in about Seven 
or Eight at Night, and we enquired after the 
"Marſhal of the King's Bench, and where he had ſet 


vy his Horſes, and we found him in the Coffee- 


Houſe juſt by the Court, and we went and ſet up 
our Horſes, and came again to him ; from thence 
we went to the Glove and Dolphin Tavern, theſe 
three Gentlemen and the Marſhal, and one Mr Rut- 
kin came afterwards to us, and we ſtay'd till about 
Bleven at the Glove and Dolphin. F 

Mr Marſon. Do you remember how we rid? 

Mr Hanks. Yes: Very hard, 

Mr Bar. Hatſell. What Time did you come in to 

the Tavern? 5 

Mr Hanks. Between Seven and Eight, as I re- 


member. 3 5 
Mr Bar. Hatſell. And did you ſtay there till paſt 
Eleven? "x Es 

Mr Hanks. Till about Eleven, little more or 
leſs, we went away together in order to drink a 
Glaſs of Wine with them at their Lodging, but 
Mr Rudkin conſidering that he was to drink a Glaſs 
of Wine, and lie with the Marſhal, thought it 
would diſturb the Marſhal ; ſo, ſaith he, I will not 
go in; but we ſaw them go into their Lodgings 
and returned to the Bull, where we eat Part of a 
Fowl, and I was never out of Mr Marſon's Com- 
pany all that Time, 

Mr Marſm. When you took your Leave of me, 
Dos? you remember that the Door was clap'd 

Mr Hanks, I can't remember that. 

Mr Marſon. Mr Gurrey ſaith, I never went out 
after I came home. Mr Rutkin, Pray give an Ac- 
count to my Lord, and the Gentlemen of the Ju- 
22 of what you know of my coming to Hert- 
ora. 
Mr Rut tin. My Lord, I came to wait on the 
Marſhal of the King's Bench to Hertford, and when 
we were come to Hertford we put up our Horſes 
at the Bull, and made our ſelves a little clean, we 
went to Church, and din'd at the Bull, and then 
we walk'd in and about the Court, and diverted 
our ſelves till about Seven a-Clock ; and between 
Seven and Eight a-Clock came Mr Mar/on and Do- 
for Hanks to Town, and then we agreed to go to 
the Dolphin and Glove to drink a Glaſs of Wine, 
the Marſhal went to ſee an ancient Gentleman, and 
we went to the Dolphin and Glove and ſtay'd there 
til paſt Ten a-Clock ; and after the Reckoning 
was paid, we went. with them to their Lodging 
with a Deſign to take a Glaſs of Wine; but then 
L _— 5 was to lie with the Marſhal, and for 
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that Reaſon I reſoli'd not to go in, but came away 
and went to the Bull. Inn, and after I drank Part of 
a Pint of Wine, and afterwards I went to the 
next Door to the Bull. Inn, where I lay with the 
Marſhal. 4 5 = 

Mr Jones. What Time did the Gentlemen go td 
their Lodging? ; 

Mr Rutkin. 1am not poſitive as to That; but 1 
believe it was about Eleven a-Clock. . 

Mr Marſon. If your Lordſhip pleaſes, now I'll 
call ſome Perſons to give an Account of me. 
Mr Cx. , 

Mr Cox. I have known Mr Marſon a long Time; 
and had always a good Opinion of him; I don't 
_— 500d l. would tempt him to do ſuch a 

act. 

Mr Marſon. Capt. Wiſe, I deſire you would 
pleaſe to ſpeak what you know of me. 

Mr Comper. My Lord, becauſe theſe Gentlemen 
are Strangers in the Country, I think, if in taking 
an Accouat of any Evidence for my ſelf, there is 
any Thing occurs to me, that they may have a juſt 
Advantage of, I think I ought not to conceal it; 
for I am as much concern'd to juſtify their Inno- 
cence as my own, The principal Witneſs againſt 
them is one Gurrey, and I will prove to you, That 
ſince he appear'd in this Court and gave his Evi- 
dence, he went out in a triumphant Manner, and 
boaſted, That he, by his Management, had done 
more againſt theſe Gentlemen, than all the Proſe- 
cutor's Witneſſes could do beſides: Toadd to Thar, 
I have another Piece of Evidence that I have been 
juſt acquainted with. My Lord, it is the Wi- 
a Davis, Gurrey's Wife's Siſter that I would 
call. | | 

Major Lene. My Lord, I have known Mr Mar- 
ſon ever ſince he was two Years old, and never ſaw 
him but a civiliz'd Man in my Life; he was well 
bred up among us, and I neyer ſaw him given to 
Debauchery in all my Life. B38 

Mr Bar. Hatſell. Where do you live? 

Major-Lane. In Southwark, my Lord. 

Mr Bar. Hatſell. Well; What do you ſay, Mrs 
Davis ? | | 

Mrs Davis. I came to the Houſe where theſe 
Gentlemen lodg'd ; I was in about half an Hour, 
and my Siſter ask'd me to air two or three Pair of 
Sheets: When 1 had air'd the Sheets, ſhe ask'd 
me to go up and help to lay them on; and before 
I had laid them on, theſe Gentlemen came into 
the Room. | 

Mr Bar. Hatſell. What Hour? 

Mrs Davis. By the Time of my going out again, 
believe it might be about Ten, or ſomething bet- 
ter, and they drank three Quarts of Wine, and 
they had ſome Bread and Butter and Cheeſe car- 
ry'd up, and ſo they went to Bed; and after my 
Brother went to fetch Mr Gape, that lay at his 
Houſe, from Hockley's. 1 | 

Mr Cmper. I only beg leave to obſerve, that 
Gurrey deny'd that he went for him. | 

Mr Bar. Hatſell. Ay; but this ſignifies very lit- 
tle whether it be true or falſe. | 

Mrs Davis. The next Day after, theſe Gentle- 
men were about the Town, and ſhe ſaid, ſhe did 
believe they were come to clear a young Man (a 
Miniſter's Son) that was tried at the Bar for rob- 
bing the Mail: I ask'd, Why ſhe thought ſo; ſhe 
ſaid, She was ſure of it: And I ask'd her, How 
ſhe could be ſure of it, when ſhe was never told 
ſo? Why, faid I, do they accuſe theſe Gentlemen? 
they ought rather to take up the Gentleman that 


was with Mrs Sout's Maid; and ſhe faid; If they 
L11 ; took 
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took up Mrs Stowt's Maid they ſhould have never a 


Witneſs. 


Mr Bar. Harſel. Who was That that was talk- 
ing with Mrs Srour's Maid? . ; 

Mrs Davis. I don't know, but ſhe ſaid ſhe did 
not like their Actions; and therefore ſhe ought to 
have been examined who ſhe was with. 

Capt. Wiſe. I have known Mr Marſon ſeveral 
Years, and he is a Perſon of as fair Reputation as 
any in the Borough. ; : 

Mr Reading. 1 have been acquainted with Mr 
Marſm Twenty Years, he lives near the Houſe 
where I now do: He has a general good Chara- 
Rer among his Neighbours, for a fair Man in his 
Praftice, an honeſt Man, and a Mzn of good Con- 


verſation. 


Mr Bar. Harſel. Well, Mr Stevens, What do 
you ſay ? 

Mr Stevens. 1 deſire Sir Robert Auſtin to give an 
Account of me. 

Sir Robert Auſtin, | have known Mr Stevens ma- 


| ny Years; his Brother is Captain in a neighbour- 


ing County, he is reckon'd not only an honeſt 
Man in his Practice, but has the general Character 
of a good-natur'd Man, and he is fo far from be- 
ing a Perſon likely to do ſuch an AQtion, that, for 
a younger Brother, he was very well provided 
for ; his Father left him a Thouſand Pounds, and 
he is Clerk of the Papers, which is reputed worth 


a Hundred Pounds a Year, and is in good Practice 
. beſides. I, 


Juryman. I have known him ſeveral Years, and 
he hath the ſame Reputation Sir Robert hath given 
him. | 

Sir John Shaw. I know Mr Stevens, and his Bro- 


ther Captain Stevens: As to this Gentleman, he 


hath always behay'd himſelf well in our Coun- 
try, and hath the Character of an honeſt Gentle- 


man. 
Mr Evans. I have known him for theſe eight 


| Years, and to be a very civil Perſon, and well edu- 


cated, and never heard but a good Character of 
him: I have alſo known Mr Marſon theſe Ten 
Years, and never ſaw any Ill by him, and do be- 


lieve, that he or the other would not have done 
ſuch an ill Thing to have gain'd this County, 


Mr Aenlove. My Lord, Mr Stevens was my Clerk, 
and he -behav'd himſelf very honeſtly with me. 


And fincs That, I have kept a Correſpondence 


with him, and I believe he would t do ſuch a 
Thing for all the World. 

Mr Bar. Hatſellꝭ Call ſome Body to ſpeak for 
Mr Rogers, if there he any. 

Mr Evans. My Lord, Mr Rogers hath a general 
Character in Southwark, for a very honeſt Man. 

Mr Rogers. Pray call Mr Lygoe. Sir, pleaſe to 
give my Lord and the Court an Account what you 
know of me, 


Mr Tygoe. My Lord, I have known all the three 


Gentlemen at the Bar, but particularly Mr Rogers 
and Mr Stevens, from their Infancy. I have em- 
ploy'd them both in Bulineſs ſeveral Times, and 
always found them fair Practicers; and believe 
neither of them would be guilty of doing an ill 
Act. | 

Mr Rogers, Call Mr Thurlby. Sir, Pray give the 
Court an Account how I behaved my ſelf in your 
Service. 

Mr Bar. Hatſell. Come Mr Thurlby, What do you 
ſay of Mr Rogers ? | 

Mr Thurlby. My Lord, Mr Rogers lived with me 
about eight Years, in which Time frequently 


The Tryal of 


11 Will, 1 
truſted him with very great Sums of Mone 

2 2 him juſt and faithful, and can't he 
ieve, that any Money could tempt hi . 
AR of this Kind. 88 

Mr Jones. My Lord, we inſiſt upon it 

Mr Cowper hath given a different 1 
from what he did before the Coroner ; for ow 
he ſaid he never knew any Diſtraction or Lore. ff 
or other Occaſion ſhe had to put her upon this ex: 


travagant Action. Now, here he comes, ang 


would have the whole Scheme turn'd upon | 

3 Call Fohn Maſon (who was Sworn.) n 
ir Bar. Hat ſell. ; 

= Ha: ſell. What do you ſay, Sir, to this 

Mr Stout. When Mr Comper was examined before 
the Coroner, he was ask'd, If he knew any Rez. 
ſon why ſhe ſhould do ſuch a Thing? and he aig 
She was a very modeſt Woman, and he knew ng 
Cauſe why ſhe ſhould do ſuch a Thing as this 
John Maſon, Was you by when Mr Comper gave Evi. 
dence before the Coroner. 

Maſon, Yes. | 

Mr Jones. What did he ſay ? 

Maſon. He ſaid he did not know any Thing 
was the Cauſe of it, but ſhe was a very modeſt 
Perſon, | 

Mr Fones. Was heupon his Oath ? 

Maſon. Yes, he was. | 

Mr Bar. Hatſell. When did he ſay this? 

Maſon. It was the ſame Day ſhe was found. 

Mr Jones. Did they ask him any Queſtion, If he 
knew any Perſon that ſhe was in Love with? 

Maſon. Re ſaid he knew but of one, and his 
Name was Marſhall, and Mr Aarſball told him, 
That he was always repulſed by her. 

Mr Stout. I deſire John Archer may be asked the 
ſame Queſtion, (who was Sworn. ) 

Mr 7ozes. Was you preſent with the Coroners 
Inqueſt ? | 

J. Archer, Yes. 

Mr Jones. Was Mr Cowper examined by them? 

F. Archer. Ves, he was. 

Mr Fones. What did he ſay concerning Mrs Stout 
then ? : 

J. Archer. They ask'd him, If he knew any Oc- 
caſion for Mrs Sout's Death? and he ſaid, He knew 
nothing of it, or of any Letters. 

Mr Cowper. Then I muſt call oyer the whole 
Coroner's Inqueſt to prove the contrary. 

Mr Bar. Hat ſell. Did they ask him concerning 
any Letters ? | 

J. Archer, They ask'd him, If he knew of any 
Thing that might be the Occaſion of her Death. 

Mr Bar. Hatſell. I ask you again, If they ask d 
him it he knew of any Letters? | 

F. Archer. My Lord, I don't remember That. 

Mr Stour. I would have called ſome of the Co- 
roner's [nqueſt, but I was ſtop'd in it. 

Furyman. We have taken Minutes of what has 
— If your Lordſhip pleaſe, we will with- 

raw. 

Mr Bar. Hatſell, They muſt make an End firſt. 

Mr Jones. If your Lordſhip pleaſe, we will call 
one Witneſs to falſify one Piece of their Evi- 
dence, and that is one Widow Larkin, (ho mat 
Sworn.) | 

Mr Jones. Do you remember one Mr Rutkin's be- 
ing at your Houſe ? 

Larkin. Yes, 

Mr Jones. At what Time did he come in! 

Larkin. Between Nine and Ten of the Clock. 

Mr Jones, Was the Marſhal then in the __ 


ar- 
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of it. 


Larkin. No: The Marſhal did not come till 
after. | 
your a not he go out afterwards ? 


7. Not that I know of, 3 
2 I am ſatisfied it was paſt Eleven 


1 | : 
1 * Hatſell. It is likely it may be true; for, 
| believe, they did not keep very good Hours at 


ime. . | 
_ 5 deſire to call ſome Witneſſes to my 


iſter's Reputation. | | 
= dhe My Lord, they would call Witneſſes to 
this Gentle woman's Reputation; I believe the whole 
Town would atteſt for That, that ſhe was a Wo- 
man of à good Reputation: Indeed they have 
-oduced ſome Letters without a Name, but if 
They inſiſt upon any Thing againſt her Reputation, 
we muſt call our Witneſſes. 
Mr Bar. Hatſell. I believe no Body diſputes 
That ; ſhe might be a vertuous Woman, and her 
Brains might be turned by her Paſſion, or ſome 


Diſtemper- 
| Gentlemen of the Jury, You have heard a very 
long Evidence; I am ſure that you can't expect 


FI ſhould ſum it up fully; but | will take No 
=> of ſome Things to you, that I think are moſt 


material, and if I omit any Thing that is mate- 


rial, 1 would deſire Mr Fozes (that is Council for 
the King) and Mr Cowper, to put me in Mind 


The Inditment againſt the Priſoners at the 
Bar, is for a very great Crime, it is for Mur- 
ther, which is one of, the moſt horrid of all 
Crimes : You are to conſider firſt, what Evidence 
ou have heard to prove it; and though there be 
no direct Proof, you are to conſider what is Cir- 
cumſtantial. | 

They do begin with Sarah Walker, who was 
Mrs Sarah Stout's Maid, and ſhe tells you, That 
Mr Cowper, when he came to this Town upon Mon- 
day the 13th of March laſt, came to Mrs Stout's 
Houſe and dined there, and went away about 
Four of the Clock in the Afternoon ; but ſhe tells 
ou, That the Friday before, there came a Letter 
rom Mr Cowper's Wife to Mrs Stour, to let her 
know that Mr Cowper would come and lodge at 
their Houſe at Hertford, at the Aſſizes; ſo that 
when he came, ſhe thought that he had intended 
to have done according to that Letter. She faith; 
That after Dinner Mr Cowper went away, and 
came again at Nine at Night, and there he ſup- 
ped, he was deſired ſo to do, (and indeed had 
been invited to Dianer alſo that Day) and ſhe 
doth ſay, that after Supper there was a Fire 
made in his Chamber (for this young Gentlewo- 
man, Mrs Stout, preſs'd him to lie at their Houſe) 
and ſhe ordered the Maid to warm his Bed, and [ 


believe, ſays ſhe, Mr Cowper heard her ſay ſo, for 


he was nearer to her than I, at that Time; and 
he doth not deny but that he heard it: She ſays, 
that accordingly ſhe went up to warm the Bed, 
and haying ſtay'd there a While, ſhe heard the 
Door clap; and when ſhe came down into the 
Parlour, where ſhe had left them, they were both 
gone, and that ſhe could not tell what the Mean- 
ing of it was, and they waited for her all Night, 
old Mrs Stout and this Maid, and ſhe did not come 
in all Night, nor was afterwards feen alive. But 
Mr Comper was the laſt Per ſon ſeen in her Com- 
pany, 2955 

The other Witneſſes that came afterwards ſpeak 


Concerning the finding of the Body in the River, 
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and tell you in what Poſture it was: I ſhall not 
undertake to give you the Particulars of their 
Evidence, but they tell you, She lay on her right. 
Side, the one Arm up even with the Sur face of 
the Water, and her Body under the Water, but 
ſome of her Cloaths were above the Water; par- 
ticularly, one ſays, the'Ruſfles of her left Arm 
were above the Water; you have heatd alſo what 
the Doctors and Surgeons ſaid on the one Side and 
the Other, concerning the Swimming and Sinking 
of dead Bodies in the Water, but I can find no 
Certainty in it, and I leave it to your Conſide- 
ration. | f 
Another Circumſtance they build on, and which 
ſeems to be material, is, of her Belly being lank; 
and that there was no Swelling ; whereas, ſay 
they, when a Perſon is drowned, there is à great 
deal of Water goes in, and makes the Belly to 
ſwell, but here was no Swelling that Morning ſhe 
was taken out, and no Water come out of her 
Mouth and Noſtrils, only a little Froth there 
was, and her Belly was lank. But, ſay they, on 
the other Side, that may very well be; for, per- 
haps, ſhe might be choaked immediately, as ſoon 
as ſhe was in the Water, and, ſay they, you may 
not wonder at That, for if ſhe went to drown 
her ſelf, ſhe would endeavour to be choaked as 
ſoon as ſhe could, for thoſe Perſons that are 
drowned againſt their own Conſent, do ſwallow a 
great deal of Water; but thoſe that drown them. 
ſelves, don't ſwallow much Water, for they are 
choaked immediately by the Water going into the 


Windpipe, that we commonly call going the 


wrong Way. The Doctors and Surgeons have 
talk'd a great deal to this Purpoſe, and of the Wa- 
ter's going into the Lungs or the Thorax; but un- 
leſs. you have more Skill in Anatomy than I, you 
won't be much edified by it: I acknowledge I ne- 
ver ſtudied Anatomy, but 1 perceive that the Do- 
ctors do differ in their Notions about theſe Things; 
but as to Matter of Fact, it is agreed to by all the 
Witneſſes for the King, that her Body was lank, 
her Belly was thin, and there was no Sign of any 
Water to be in it. They on the other Side tell 
you, That her Stays was on, and ſhe was ſtrait. 
laced, and that might occaſion her Belly's be- 
ing ſo ſmall, and hinder the Water from go- 
ing in. | | Ft 6 
Gentlemen, I was very much puzzled in my 
Thoughts, and was at a Loſs to find out what In- 
ducement there could be to draw in Mr Cmper, ot 
theſe three other Gentlemen, to commit ſich a 
horrid, barbarous Murder. And, on the other 


Hand, I could not imagine what there ſhould be; 


to induce this Gentlewoman, a Perſon of a plen- 
tiful Fortune, and a very ſober good Reputation; 
to deſtroy her ſelf. 4. 
Now, Gentlemen, I muſt confeſs, the Evidence 
that the Defendants have given by theſe Letters, 
if you believe them to be this Gentlewoman's 
Hand- writing, do ſeem to fortify all that Mr Com- 
per's Witneſſes have ſaid, concerning her bein 
melancholy z it might be a Love - diſtraction, an 
ſhe might have been a vertuous Woman for alt 
that, for it might be a Diſtemper which came up- 
on her, and turned her Brains, and diſcompos'd 
her Mind, and then no Wonder at her Writin 
thus, in a Manner different from the Reft of the 
Actions of her Life. Gentlemen, Tou are to con- 
ſider and weigh the Evidence, and I will not trou- 
le you any more about that Matter. a | 
As to theſe three other Gentlemen that came 
here to this Town, at the Time of the haſt AC 
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ſizes, what there is againſt them you have heard : 


They talk'd' at their Lodging at a ſtrange Rate, 


Concerning this Mrs Sarah Stout, ſaying, Her Bu- 


ſineſs is done, and that there was an End of her 


Courting-days, and that a Friend of theirs was 


even with her by this Time. What you can make 
of it, That I muſt leave to you, but they were ve- 


ry {trange Expreſſions; and you are to judge, 


Whether they were ſpoken in Jeſt, as they pre- 
tend, or in Earneſt. There was a Cord found in 
the Room, and a Bundle ſeen there, but | know 
not what to make of it. As to Mrs Stout, there 
was no Sign of any Circle about her Neck, which, 


as they ſay, muſt have been if ſhe had been ſtran- 


gled. Some Spots there were, but it is ſaid, poſ- 
ſibly thoſe might be occaſioned by rubbing againſt 
ſome Piles or Stakes in the River. Truly, Gentle- 
men, theſe three Men, by their talking, have gi- 
ven great Cluſe-of Suſpicion z but whether They, 
or Mr Cowper, are guilty or no, That you are to 


determine. I am ſenſible I have omitted many 


Thiags, but I am a little faint, and cannot repeat 
any more of the Evidence. | 


rtf e 


The Tryal of 


Jury. We have taken Minutes, my Lord. 

Mr Bar. Hatſell. Well then, Gentlemen eo t 
gether, and conſider your Evidence, and | n 
God direct you in giving your Verdict. Fray 


[Then One was Sworn to keep the Ju ; 
about balf an Hour, the Fury 3 5 in 


Cl. of Arr. Gentlemen, are you all 
your Verdis , l 
Omnes. Yes. 
Cl. of Arr. Who ſhall ſay for you ? 
Omnes. Foreman. 
Cl. of Arr. Spencer Cowper, hold up th 
(which he did) — 8 Prifoncr; Fray: 
you ? Is he guilty of the Felony and Tie, 
whereof he ſtands Indicted, or not guilty ? 1 
Foreman. Not guilty. | | 


Lln like Manner the Jury did give their I d; 
that John Marſon, Ellis Stevens, mt 
liam Rogers, were not guilty.” 


VV 
e e neo gonougs 


The TRYAL of Mary Butler alias Strickland, 


At TJuſtice-Hall in the Old-Baily, 
October, 


d. of Arr. $$$$Þ$KERING Mary Butler to 
| 29006. the Bar. 5 
| 205 

5899 Accordingly ſhe was brought. 

| Sc Mary Butler alias Strick- 
land, you ſtand Indicted by the Name of Mary But- 
ler alias Strickland, late of London, Widow, for 
that you endeavouring, and maliciouſly intending, to 
decerve and oppreſs Sir Robert Clayton, Knight and 
Alderman of London, the firſt Day of December, in 
the Sevemh Tear of his now Majeſty's Reign, at Lon- 
don aforeſaid, in the Pariſh of St. Mary Woolnoth, 
in the Ward of Langborne, 4 certain falſe Writing, 
ſealed in Form of a Bond, bearing Date the fourteenth 
Day of April, 1687, in the Name of the ſaid Sir Ro- 
bert Clayton, for the __ of the penal Sum of 
Forty Thouſand Pounds, to be made by the ſaid Sir Ro- 
bert Clayton to you Mary Butler alias Strickland, 

with Condition there underwritten ;, concerning, amon 
other Things, the Payment of Twenty Thouſand Pounds, 
to be made to you Mary Butler alias Strickland, af- 
ter the Death of the ſaid Sir Robert Clayton, by his 
Heirs, Executors and Adminiſtrators ; falſely, know- 
ingly, unlawfully, and ſubtilly did make, counterfeit and 
write, and cauſe to be made, counterfeited and writ- 
tea: And further, That you Mary Butler alias Strick- 
land, aſterwards, viz. the firſt Day of December, in 
the ſeventh Tear aforeſaid, at London aforeſaid, in 
the Pariſh and Ward aforeſaid, a certain falſe and for- 
ged Writing, ſealed in Form of a Bond, in the Name 
of the jaid Sir Robert Clayton, for the Payment of 


in London, on the 12th Day of 
1699, | 


the penal Sum of Forty Thouſand Pounds by the ſaid 
Sir Robert Clayton, to you Mary Butler alias Strick- 
land, with Condition under-written, concerning, among 
other Things, the Payment of Twenty Thouſand Pounds, 
to be made to you Mary Butler alias Strickland, after 
the Death of the ſaid Sir Robert Clayton, by his 
Heirs, Executors, or Adminiſtrators, as a true Bond 
of the ſaid Sir Robert Clayton, as if really made by 
him; falſely, ſubtilly, and deceitfully, did publiſh, yu 
Mary Butler alia, Strickland, well knowing the ſaid 
Writing to be falſe, forged, and counterfeited, and nut 
the Deed of the ſaid Sir Robert Clayton, to the great 
Damage of the ſaid Sir Robert Clayton, ts the evil 
Example of all others in the like Caſe, offending againſt 
the Peace of our Sovereign Lord the King, bis Crown 
and Dignity. 


Cl. of Arr. How ſay'ſt thou, Mary Butler alias 
Stric land, art thou guilty of this Forgery where- 
of thou ſtands Indicted, or not guilty ? | 

Priſoner. Not guilty. 

d. of Arr. Priſoner, look to your Challenges. 
Cryer, ſwear the Jury, which follow. 


Jury Sworn, 


William Clark, George Ludlam, 
William Chriſtopher, Richard Kemble, 
Thomas Wharton, John Clarke, | 
George Kimble, Stephen Broughton, 
James Church, Foſeph Sheppard, 

John Whiſtler, Thomas Wickham. 97 


11 Will. 3 | 


— Labs D * 0 N MN — * - e 
* Rin * 8 * 9 9 ju 
F 67. .. 

—_— 


"4 
5 
ll 
p. 
3 
5 
* 
Cy 
"= 
„ 
* i 
3 
* 
, 
= 
4H 


5 2" Wa9gFe  £,,y wa wa 


> 
— as nn tis... is 8 


ww =7F 5 x n= 


a * 
q 8 „ * * — 7 ö 
* 9 2 3 F $44 6 me — 2 . 
„ ee ns OL COT VET EE WOE E's ho Ot © COL OLIN 55 Ne GR 
. 


0 * * * Mm . by * * "ES ea ques * 
PITT * 3 a en * VAL * et 
N re 9 88 VCO 


1699. 
Cl. of Am. You of the Jury that are ſworn, 
look upon the Priſoner, and hearken to her Cauſe. 
She ſtands indicted, &c. ; 
Mr Mount ag ue May it pleaſe your Lordſhip, 
and you Gentlemen of the jury, this Indictment 
does charge the Priſoner at the Bar, Mary But- 
ler, alias Strickland, with a Fraud and intended 
Cheat. It ſets forth, That the Priſoner at the 
Bar, intending to cheat Sir Robert Clayton, did 
counterfeit a certain Writing, purporting to be 
the Bond of Sir Robert Clayton for Payment of 
Twenty Thouſand Pounds, and that it was to be 
zid to the ſaid Mary Butler, alias Strickland, af- 
— the Death of the ſaid Sir Robert Clayton. Like- 
wiſe, that ſhe did publiſh this Writing as Sir 
Robert Cayton's Deed. To this Inditment ſhe 
has pleaded not guilty. If we prove the Fact, 
1 do not queſtion but you will find her guilty, that 
ſhe may have her due Puniſhment. 5 
Mr Serj. Wright. My Lord, I am of Council for 
the King in this Cauſe. You hear what ſott of 
Crime it is that is charged on the Priſoner. It is 
for Forging a Bond of no leſs Penalty than Forty 
Thouſand Pounds, for the Payment of Twenty 
Thouſand Pounds. This is made in the Name of 
Sir Robert Clayton, and the twenty Thouſand Pounds 
were to be paid a little after his own Death, by his 
Bxecutors or Adminiſtrators: And that in the 
mean time twelve Hundred Pounds a Year were 
to be paid for the Intereſt of this Sum. But my 
Lord, the Priſoner did not reſt here; (a Second 


Contrivance will be opened to you.) That which 


ſhe is now charged with, is the forging of a Bond 
of the Penalty of Forty Thouſand Pound. 

My Lord, the Priſoner for ſome Years had a 
great Intimacy with a great Peer, the late Duke of 
Buckingham. And ſhe either had, or pretended to 
have, a Bond from him for Five Thouſand Pounds, 

ayable to her ſelf after his Death, and an Annual 
23 in the mean time, till the Principal was 
paid. Sir Robert Clayton being a Truſtee of the Duke's 
Eſtate for the Payment of his Debts, the Priſoner 
came frequently to Sir Robert Clayton, to ſollicite 
his Favour and Intereſt for the Payment of this 
Debt. Oa this Account ſhe infinuated her ſelf 
into his Company and into his Family. Some- 
times ſhe pretended to be a great Penitent, and that 
ſhe was ſorry for the Converſation ſhe had with the 
Duke, that her own Relations wete Papiſts, and if 


| ſhe ſhould go to them, they would ſend her into a 


Nunnery. All which was but Counterfeit ; and 
in order to win upon Sir Robert Clayton, and he 
finding ſhe was an ill Woman, notwithſtanding 
all her Pretences, he at laſt, about twelve Years 
ago, forbid her his Houſe, and ſince that ſhe ne- 
ver was there. 

About the Year 1695. Sir Robert Clayton had 
ſme private Intimation given him, that the Pri- 
ſoner had a great Demand on him, no leſs than 
Twenty Thouſand Pounds. Upon this Sir Robert 


| Clayton took the beſt Courſe he could to find it 


out, and exhibited a Bill in Chancery againſt her, 
and ſome of her Accomplices, to diſcover whe- 
ther they had any Pretences upon him or his 
Eſtate. To this Bill the Priſoner put in an An- 
ſwer, that ſhe had no Claim or Demand againſt 
im upon any Account whatſoever. While this 
was in agitation, the Priſoner came to Mr Wood- 
ward, an Attorney of this City, and brought him 
2 Writing, purporting a Bond, with the Name 
Robert Clayton ſubſcribed to it, ſealed and atteſted 
by four Wirneſſes, as the Bond of Sir Robert Clay- 
en; and told Mr Woodward, © That Bond was 


Mary Butler, alias Strickland. 


- 


(t 2 .. 4 9 4.4 

given to her by Sir Robert Clayton, upon ſome 
by you Conſiderations ; but it — a Air, 
s ſome Uneaſineſs had ariſen about it in Sir Robert 
* Clayton's Family; and (as ſhe pretended) upon 


& this Account he had exhibited a Bill in Equi- 


„ty againſt her, therefore this Bond muſt be de- 
© livered up; and Sir Roberr had promiſed to 
„give her a new Bond for Twenty Thouſand 
Pounds, and that all the Money in Arrears for 
*< Intereſt, was to be turned to Principal, and 
put into the new Bond. But this was to be done 
very privately, ſo as not to be known by any 
of Sir Robert Clayton's Family, and therefore 
none of his Servants were to be privy to it.” 
Thereupon ſhe gives to Mr Woodward the Bond, 
deſiring him to make a new Bond by it, and to 
turn all the Intereſt that was due into Principal. 
Upon this Mr Woodward made her a, Bond of the 
Penalty of Fifty Four Thouſand Pounds Conditi- 
oned, for Payment of Twenty Seven Thouſand 
Pounds after Sir Robert Clayton's Death, and Inte- 
reſt in the mean time. This Bond ſhe took away 
with her, and likewiſe the firſt Bond ; but what 
ſhe did with them ſince we are not privy to. And 
a great Charge ſhe laid upon Mr Woodward, to 
carry it with all poſſible Privacy, that no notice 
might be taken in Sir Robert's Family. 5 
Some few Months ago there was another Inti- 
mation ſent to Sir Robert Clayton, that this Gen- 


tlewoman ptetended to have a great Claim upon 


7 


him of a great Sum of Money thiat was to be paid 
her, either at preſent, or after his Death; and 
that Mr Woodward made the Bond, and he could 
give an Account of it. Upon this Sir Robert Clays 
ton ſent to Mr Woodward, who like a very honeſt 
Man, told the whole Buſineſs, ia what manner 
it was the Priſoner came to him, and how he 
came to make the Bond; and that he was deſired 
to be ſilent in it, Sir Robert Clayton having deſired 
this Bond ſhould be made out of his own Houſe, 
= none of his Family might take notice 
of it. 

Sir Robert jos having this notice, and find. 
ing from Mr Woodward, the Priſoner had taken this 
Courſe to carry on this Deſign to charge his Eſtate, 
he got a Warrant from the Lord Chief Juſtice to 
have her before him, to be examined before his 
Lordſhip. Where being brought, ſhe upon her 
Examination, has confeſs'd the whole Matter, 
her having the firſt Bond, and where it was made. 
What is become of the latter Bond, we cannot 
get out of her, nor whether ſhe ever affixed the 

ame of Sir Robert Clayton to that. But we will 
produce credible Witneſſes to prove her guilty of 
Forging the firſt Bond for the Payment of Twen 


Thouſand Pounds ; and that it had the Name an 


Seal of Sir Robert Clayton affix'd to it, and that 
ſhe affirmed it to be a good Bond, well executed 
by Sir Robert Clayton, and that there was Intereſt 
due upon it from Sir Robert Clayton, and that the 
Intereſt was in the Second Bond to be turned in- 
to Principal. We will call Witneſſes to prove 
this, and then J hope ſhe ſhall have ſuch Puniſhment 
as ſhe deſerves. a a | 
Mr Northey. My Lord, What the Nature of out 
Evidence will be, 1 ſhall inform you. It cannot 
be expected from us to produce the Bond, for that 
ſhe carried away from Mr Woodward, ſo that we 
cannot give the Writing it ſelf in Evidence; but 
if ſhe inſiſt on it, we hope ſhe will produce the 
Bond. We have the Copy (taken by Mr Woodward) 
of the firſt Bond, which he had from her, that he 
might draw the Seeond Bond by it. But we can 
| prove 
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prove from that which agrees with our Record, 
that ſhe affirmed, that the firſt Bond that ſhe pro- 
duced was Sir Robert Clayton's ; That that Bond 
which ſhe produced, of which this is the Copy, 
ſhe affirmed to be Sir Robert Clayton's Deed. We 
ſhall do that, and afterwards prove her publiſhiug 
it: For our Indictment is agaiaſt her for Forging a 
Bond, and publiſhing that forged Bond, knowing it 
to be ſuch ; and cloſe all with her own Confeſſion. 
And, my Lord, there is this to ſhow there could 


be nothing in the Bond, that from the Time ſne 


retended to have this Bond, when ſhe was to 

ave Twelve Hundred Pounds a Year, ſhe remain- 
ed à Priſoner all that time, and pot her ſelf out 
by ſwearing ſhe was not worth Five Pounds in all 
the World. Call Mr Woodward, (who appeared and 
Was ſworn.) | : 

Mr Serj. Wright. Mr Woodward, you hear what 
the Charge is, pray give an Account of what you 
Know in reference to it. 
Mr Woodward. My Lord, Mrs Butler has been 
my Client many Years. About two or three Years 
ago, more or leſs, Mrs Butler came. to me, and 


brought me a Bond; ſhe gave it me to peruſe, and 
told me another muſt be drawn by it. When l had 


peruſed the Bond, I found it was ſigned Robert 
Clayton, and four Witneſſes Names ſet to the Bond. 
It was a Bond of the Penalty, as I remember, of 
Forty Thouſand Povnds, and I think it was in the 
Year 1687, for to pay, 1 think, Twelve Hundred 
Pounds a Year, by four quarterly Payments Year- 
ly, during Sir Robert Clayton's Life. And twenty 
Thouſand Pounds within fix Months after his 
Death. There were ſome other Things in that 
Bond, which will appear by the Copy, which in- 
deed I did take: For Mrs Butler deſired it might 
be a Secret, being of a very great Concern. And 
I asked her why ſuch a Bond ſhould be given, I 
thought it muſt be great Generoſity, and not for 
Money lent. But ſhe told me the Forty Thou- 
ſand Pound Bond was to be delivered up to Sir Ro- 


bert. I asked her why, ſince ſhe had it, ſhe did 


not keep it; ſhe ſaid, that he would give her ano- 
ther Bond. She told me it had taken Air, and 
my Lady Claytoz had ſome Diſquiet about it; and 


for my Lady's Satisfaction, a Bill in Chancery was 
exhibited againſt her, to which ſhe was to put in 


her Anſwer, and thereby diſclaim any ſort of Bond, 
or 1atereſt, or any Pretence that ſhe had upon 
Sir Robert Clayton. 55 | 

Mr Serj. Wright. She told you this her ſelf? 

Mr Woodward, Yes, and when ſhe gave me the 
Bond, ſhe told me it was Sir Robert Clayton's Bond, 
or to that Purpoſe. But there being about nine or 
tea Years Arrears of Intereſt, ſhe deſired me to caſt 
upthelatereſt that was in Arrear, and that it might 
be put to the Principal in the new Bond; ſaying, 
That Sir Eabert would give her a Bond for the whole 
together. | | 
Serj. Wright. Was the whole Intereſt pretended 
to be in Arrear? | 

Mr Woodward. I cannot ſay all the Intereſt. 

Mr Serzeant Wrighe. How did you compute it, 
_ che Date of the Bond, or from what ſhe told 

ou? ; f 

Mr iVoedward. She ſaid ſhe had received ſome 
Money, and I computed the reſt, rather under than 
over, and ſo made the Intereſt to come to Seven 
Thouſand Ponnds, (the Intereſt payable by the 
Bord, being twelve Hundred Pounds a Year.) 
W herenpon ſhe deſired I would draw a Bond for 
ic my ſelf; and accordingly ſhe left the firſt Bond 
wich me. I took ſome time, and drew it; and 


The Tryal f 
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made the Penalty thereof Fifty Four Thouſand 
Pounds, conditioned for the Payment of Tvent 
Seven Thouſand Pounds. And it was tohe —_ 
in the ſame Nature as the former was, in reſpeq of 
the Principal, and in the mean time to continue 
the Payment of the Intereſt Yearly, by proporti. 
onable Quarterly Payments. 

Mr Mountague. What Diſcourſe had you with 
her about it ? 

Mr Woodward. 1 did draw a Bond, and did take 
notice, That whereas Sir Robert Clayton had given 
her this Bond of Forty Thouſand Pounds, and at 
his Requeſt, ſhe had delivered it up to him; and 
upon an Account ſtated, there did remain Seven 
Thouſand Pounds in Arrears for Intereſt, which in 
all, amounted to Seven and Twenty Thouſand 
Pounds, or thereabouts; when I gave it her, I ſaid 
It is a very great Sum, it concerns you to haye 
Witneſſes of Credit, for no Body will believe Sir 
Robert Clayton did give you this Bond, eſpecially 
after his Death, unleſs it be very well atteſted, | 
told her, if ſhe pleaſed, I would go and be a Wit. 
neſs for her to ſee it executed. $o ſhe went away, 
And when ſhe came to me again, ſhe told me, that 
Sir Rebert knew me very well, but did not think ft 
to have me fora Witneſs. I anſwered, I do not 
care; but it being a very great Sum, take care it 
be well executed. I gave her both the Bonds, and 
from that time heard no more of it till about two 
Months ſince. 

Mr Northey. Was there any Body came to dif. 
— 71 with you of making a new Bond, beſides her 
ſelf? | 

Mr Woodward. Not that I know of, I do not 
remember any. It was an extraordinary Sum, ! 
did take a Copy of the Bond. 

Mr Northey. Have you it here ? 

Mr Woodward. Ves, I have it here. 

Mr Northey. He ſwears he took a Copy of it, 
and delivercd it to the Priſoner again. We deſire 
it may he read. 

Mr Mallet. Is it a true Copy? 

Mr Woodward. I cannot ſay I examined it. 

Mr Northey. Did you write it from the Bond? 

Mr Woodward. I did. 

Mr Northey. Do you believe it is a true Copy? 

Mr Woodward. J believe it is. The Reaſon why 
I did not examine it, was becauſe it was to be a 


Mr Mallet. Do you look upon your ſelf to be in- 
fallible ? AN? 

Mr Serj. Wright. Had you any Direction from 
the Priſoner to take a Copy? 

Mr Woodward. I cannot ſay that. 

L. C. J. Holt. Why did you write it out, for 
your Direction to draw the new Bond? | 

Mr Woodward. I did write it out, becauſe it is a 
ſpecial Condition, more than is uſal in Bonds: For 
it is expreſſed, that there ſhould be no Proſecution 
againſt her by Sir Robert Clayton, or his Executors, 
either at Law, or in Equity, for the 20000 l. or 
the Intereſt, or to do any Act to obſtru her in 
receiving the ſame. 24 

L. C. J. Holt. When did you take a Copy of it? 

Mr Woodward, At the ſame time, and before! 
returned it. | 

L. C. J. Holt. Did you make the New Bond by 
this Copy, or by the former Bond? 

Mr Woodward. Very likely I might uſe both. 

L. C. J. Holt. Did you keep them both? _ 

Mr Woodward. I did keep them both by me til 
delivered the new Bond. | 
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aid 


Mr Serj. Wright. is the Copy your own Hand 


. writing? 


dward. Yes. 3 
= —— — What did you take it from? 


7,14mard, From the Original. | 
55 Wiighr, And do you take that to be a true 


? . 

Mr Woodward. believe it is a true Copy. 
Mr Hall. Did you read it over at that time? 
Mr Woodward. I did read it over. 

I. C. ] Holt. Did you write it 2 
Mr Woodward. I did write it. FI 
Mr Mallet. And did you examine it after- 

? . . . . ; 

wt Woodward. No, I did not examine it, it was 

be taken notice of. 

wr Hal. Can you ſay you read it carefully over 

at that time? : 
Mr Cutts. It may not be the very ſame Bond, if 

he did not examine it by the Original, ſigned by 

Sir Robert Clayton. 

1 They may ſhow that Bond. | 
Mr Mallee. Did the Priſoner bring the Bond to 

you, of which this is the Copy, and tell you this 

was her Bond? ; 3 
Mr Northey. We will prove it by her own Con- 
ſſion. | 

, Mr Mallet. If it be not the ſame Bond, ſhe can- 

not be convicted. | 
Mr Northey. No doubt of it. hs 
Mr Serj. Wright. Produce the Copy; and if 

your Lordſhip pleaſe, it may be read. 
L. C. J. Holt. Let it be read. 


Overint Univerſi per preſentes me Ro- 
bertum Clayton, Militem & Decuri- 

vnem Anglice, Kt. & Alderman de London, 
teneri & firmiter obligari Mary Butler, alias 
Strickland, de South-ſtreet in parochia de Ed- 
monton, in Comitatu Middleſex. vidue Qua- 
draginta mille libris bone & legalis monet 
Anglie ſolvend eidem Mary Butler, alias 
Strickland, aut ſuo certo Attornat Executor 
vel Adminiſtrator ſuis, ad quam quidem ſolu. 
tionem bene & fideliter faciendam obligo me 
heredes Executores & Adminiſtratores meos, 
firmiter per preſentes Sigillat' dat? decimo quar- 
to die Aprilis, Anno Regni Domini noſtri Ja- 
cob! Secundi Dei Gratia Anglie, &c. Regis 
tertis Annoq, Domini, 1687. ä 


T H E Condition of this Obligation is ſuch, 
That if the above boundea Sir Robert Clayton, 
or his Aſſigns, do, and ſhall well and truly pay, or 
cauſe to he paid unto the above-named Mary Butler, 
alias Strickland, her Executors, Adminiſtrators, or 
Aſſigns, or any of them, yearly and every Year, 
Curing the Term of his natural Life, the full and 
Juſt Sum of 1200 J. of Lawful Money of England, 
by four equal quarterly Payments, being the 
juſt and legal Intereſt; to grow due of, and for the 
Principal Sum of Twenty Thouſand Pounds here- 
in after. mentioned, in Manner and Form following, 
that is to ſay, 300 J. on the 14th of July next en- 
ung the Date of theſe Preſents, 300 l. on the 
Fourteenth of Ofober next coming; 3001. on the 
14th of January, which ſhall be in the Year of our 
Lord, 1688. and 3001. on the 14th of April fol- 
WINg.; and ſo on every the ſaid 14th Day of the 
c Months in every Year, one next, and con- 
"ently coming after another the like Sum of 
500 l. during the Time and Term of the natural 


Mary Butler, alias Strickland. 


Life of the ſaid Sir Robert Clayton : And alſo, if the 
Heirs, Executors and Adminiſtrators of the ſaid 
Sir Robert Clayton, do, and ſhall, on or before the 
End and Expiration. of Six Months next after the 
Death or Deceaſe of him the ſaid Sir Robert Clay- 
ton, not only well and truly pay, or cauſe to be 
paid unto the ſaid Mary Butler, alias Strickland, 
her Executors, Adminiſtrators, or Aſſigns, the 
full and juſt Sum of Twenty Thouſand Pounds of 
Lawful Money of England above expreſſed ; but 
alſo- all ſuch Intereſt thereof, after the Rate a- 
foreſaid, as ſhall be in Arrear and unpaid at the 
Death of the aforeſaid Sir Robert Clayton, and al- 
ſo all ſuch as ſhall grow due to be paid for the 
ſame, for ſo long time of the ſaid fix Months as 
the ſaid Sum of 200001. ſhall be unſatisfied and 
unpaid after the Neath or Deceaſe of the ſaid 
Sir Robert Clayton, without Coven, Fraud, or De- 
ceit ; nor ſhall not commence any Suit either in 
Law or Equity, againſt the ſaid Mary Butler, alias 
Strickland, her Heirs, Executors, of Adminiſtra- 
tors, for, concerning, or in reſpect of the ſaid 
20000 J. and Intereſt, or any Part thereof; and 
ſhall not do any Ad or Thing, to obſtruct, moleſt, 
or hinder her, them, or any of them, from receiv- 
ing, having, or enjoying the ſame, then this Obli- 
gation to be void, and of none Effect, or elſe to re- 
main in full Force, 


| - Robr. Clayton. 
Sealed and delivered in | 
the Preſence of us, 
F. Pennington, 
Eaw. — 
John Hebden, 
Eli. Rivers, 


Mr Serj. Wright. Did the Priſoner bring you the 
Bond, of which this is a Copy, as a true Bond ? 

Mr Woodward, Yes, my Lord. | | 

Mr Serj. Wright. 1 ask you this, had you 4 
Charge from her to keep this Matter ſecret ? 

Mr Woodward. Ves; and that I would write the 
Bond with my own Hand. 

Mr Serj. Wright. She giving you this Charge, 
how came this Matter to be known then ? 

Mr Woodward. Mr Nicholas Baker came to me 
from Sir Robert Clayton, and asked me if I did not 
know the Priſoner, and particularly about a Bond, 
and whether I did not make one for her. It was 
not in my Memory at firſt, till further Diſcourſe 
occaſioned me to temember it, and I told him that 
I did do ſome Buſineſs for her. He told me Sir Ro- 
bert Clayton had ſome Information given him, that 
there was ſuch a Bond drawn by me. Then I told 
him, I did remember there was ſuch a Bond brought 
to me, and that | had made a Bond for Mrs Bur- 
ler, and had taken a Copy of the firſt Bond, which 
I had by me; and alſo of the ſecond Bond, in which 
I had left out a material Word in the Obligation; 
and was fain to write it over again, and had the 
firſt Draught by me till about a Month before that 
time, when meeting with'it among my Papers, [ 
threw it into the Fire in my Cloſer, but this Copy 
did remain by me. | | 

Mr Hall. You ſay this Copy is all your own 
Hand-writing? _ | 35 

Mr Woodward. Ves it is. : 7 

Mr Hall. Was it Sealed, of Cancell'd ? 

Mr Woodward. No, it was fealed, I am very po- 
ſitive. 11 

r 
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Mr Hall. Are you poſitive the Seal was on it at 
that Time ? 


Mr Weodward. Yes, Sir. 
Mr Mallet. Did ſhe tell you that Bond was to be 


- Cancell'd? 


Mr Woodward. She told me ſhe was to deliver 
up that Bond to Sir Robert Clayton, and that he 
would give her another inſtead of it. 

Mr Mallet. Was the Bond then delivered up, 
or no? 

Mr Woodward. I cannot ſay ſhe did. | 

Mr Cutts, Did you never hear of any Bill in 
Chancery ? To what end was this Bond delivered to 
you, for what Reaſon ? 

Mr Woodward. I asked her why the Bond was to 
be delivered up, and ſhe told me there was ſome 


Uneaſineſs, in the Family, and my Lady Clayton had 


got the Air of it; and therefore to ſatisfic her, 
there was a Bill preferr'd againſt her in Chancery, 
and ſhe was to put in her Anſwer; and that he 
would give her another Bond, and that was to 
be delivered up. / 

Mr Northey. We have other Witneſſes to prove 
the Forging of it. Call Mr Baker, (who appeared 
and was Sworn.) | 

Mr Serj. Wright. Mr Baker, were you preſent 
when the Priſoner Mrs Butler was before my Lord 
_ Juſtice concerning this Bond ? Look on that 

Py. 
Mr Baker. I was preſent at my Lord Chief 


7 "= ang Chamber, when the Priſoner was brought 


efore his Lordſhip; and ſhe did there acknow- 

ledge that the Bond of which ſhe was accuſed ſhe 
had ordered to be made. 

Mr Serj. Wright. Was that the Bond in Queſtion ? 

Mr Baker. Yes, ſhe did confeſs ſhe cauſed Sir 
Robert Clayton's Name to be ſet to it, and the Wit- 
neſſes Names, and that it was done by one Mr Lew- 
kar, a Scrivener, in Biſhopſgate ſtreet. 

Mr Serj. Wright. She ſaid ſo. 

Mr Baker. Yes, Sir. | 

Mr Hall. Did ſhe confeſs it ? Where was it ? 

Mr Baker. At my Lord Chief Juſtice's Cham- 
ber, ſhe confeſt it was her own AR, ſhe cauſed it 


to be made, and directed the Scrivener to ſet Sir 


Robert Clayton's Name, and the Witneſſes Names 
to it. 

Mr Mallet. Was there not at that Time a Diſ- 
courſe ofa Bond that ſhe had on the late Duke of 
Buckingham ? 

Mr Baker. I cannot be poſitive in that; but this 
was the Fa& ſhe was charged with, and ſhe did 
confeſs that ſhe cauſed it to be done, and that the 


Perſons as Witneſſes were innocent of it, and that 


ſhe did direct Mr Lewkar to ſet Sir Robert Clayton's 
Name to it. | 

Mr Hall. How do you know this is the very 
ſame Bond ? 

Mr Baker. Mr Woodward ſhowed me this very 
Bond, when I went to him from Sir Robert Clay- 
ton, to know whether he was acquainted with the 


Priſoner ; who after ſome Diſcourſe with him re- 


lating to this Bond, he very frankly and ingenu- 
ouſly told me the whole Matter of Fact, as he has 


done here. | 
Mr Mallet. But we ask you about her Confeſſi- 


on, did you ſhew her that Copy? Did ſhe confeſs 


that ? 

LC. L Holt. What was the Diſcourſe of, at that 
Time ? 

Mr Bakery. It was about the Bond of forty thou- 
ſand Pounds, with which ſhe was charged before 
your Lordſhip, to have counterfeited. 
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Mr Northey. Did he give an Account then of this 
Bond? 

Mr Baker. Ves, Mr Woodward produced this Cop 
before my Lord Chief Juſtice, and ſhe owned * 
had ordered Mr Lewkar to make it, and to put Sir 
Robert Clayton's Name to it. 

Mr Serj. Wright. Now, my Lord, we will ſhow 
you that ſhe is going on ſtill, and that very late 
ſhe has owned it, and that ſhe is going about — 
make the Bond of fifty thouſand Pounds a very good 
Bond. | | 

Mr Mallet. When it is in Queſtion, you may then 
invalidate it. | 

Mr Serj. Wright. Mr Woodward has told you he 
did make the Bond of fifty four thouſand Pound 
But I think we have no need of it. ; 

Mr Hall. They have failed in the Indictment. 6 
that it cannot be ſupported by this Bond; it ſhould 
be laid ſpecially, according to the Condition of the 
Bond to be paid: For it is a Bond of forty tho. 
ſand Pounds, to be paid by his Heirs after his 
Death twenty thouſand Pounds. Now the Bong 
whereof they produce a Copy, is of other Things, 

Mr Northey. It is for the ſame. 

Mr Hall. It is a different Thing. 

L. C. J. Holt. Not at all. 

Mr Mallet. It is laid in the Indictment to be 
paid by Sir Robert Clayton. In the Bond it is ſaid it 
is not to be paid till after his Death. ö 

Mr Serj. Wright. It is laid in the Indictment 
that the Bond was of the Penalty of forty thou. 
ſand Pounds to be paid by Sir Robert Clayton, with 
Condition thereto under written concerning, among 
other Things, the Payment of twenty thoufand 
Pounds to the Priſoner, after the Death of Sir Au- 
bert Clayton, by his Executors. 

L. C. J. Holt. Let your Exceptions proceed from 
the Indi&ment, it is to be paid after the Death of 
Sir Robert, by his Executors. 


Mr Serj. Wright. Have you any more to ſay for 


your ſelves ? 

Mr Hall. We have a great many Witneſſes here 
to prove her Reputation. It is a ſtrange Thing 
any one ſhould go to forge a Bond on ſuch an emi- 
nent Perſon. 

L. C: J. Holt. It is ſtrange indeed, but the Queſti- 
on is, whether it be not true. X 

Mr Hall. Her Confeſſion is proved by Mr Baker, 
But we have many Witneſſes as to her Reputation. 

Mr Mallet. This Bond is not in the Indi&ment, 
The Bond of forty thouſand Pounds is ſeveral Years 
ſince, Now there are two Bonds. Now that of 
fifty four thouſand Pounds is not in this Indid- 
ment, and this of forty thouſand Pounds is ſeyeral 
Years ſince that it was ſhown to him. lt is ſtrange 
he ſhould be ſo very exact, and yet did not examine 
it. And probably he might miſtake in the Copy, 
and it may not be the very Bond in the Indictment. 
Now as to Mr Baker, it is true, we have a Bond of 
five thouſand Pounds from the Duke of Buckingham, 
and we are ſueing Sir Robert Clayton for this Money, 
and hope to have it, now after ſo many Years, 
And Sir Robert Clayton did prefer a Bill in Chance) 
againſt us, and we in Anſwer did diſclaim having 
any ſuch Bond. And now when we are like to. 
have a Decree for this Sum againſt this Truſtee 0 
the Duke of Buckingham's Eſtate, he comes and 
would take off our Credit in this Matter. We di 
in the Year 1695. diſclaim any ſuch Bond. 

Mr Northey. Then you do admit that ſhe owned 
the Bond. 


Then her Witneſſes were called. 1 


> 


_— 
Mr Mallet. Mr Glover, do you know Mrs But- 
ler? 


lover. Ves. 5 
= ate Give an Account of what you know, 


eputation. | EIS 

3 : OS known her fifteen or ſixteen 
Years. All that I know of her is fair and clear. 

L. C. ]. Holt. Where do you live? 

Glover. In Red-Lyon-ſtreet. 

IL. C. J Holt. What Profeſſion are you of ? 

Glover. | belonged to Lincolns- Inn. 

L. C. J Holt. A Gentleman of Lincolns- Inn. 

Glover. I was brought up at the Univerſity, but 
dave not reſided there lately. | 

EC * How do you live? Are you a 

-keeper ! 

HO | live privately at preſent. 

L. C. J. Holt. Who knows you? 


Glover. I cannot tell who knows me here. | be- 


r Northey does. | 
i do not intend to give any Cha- 
rafter of you, I do not uſe to give Characters of 
my Clients. f | 
L. C. J. Holt. How long have you lived in Red- 
Lyon-ſtreet ? 
Glover, Ten or Eleven Years. 
Mr Mallet. How did ſhe live ? | 
Glover, I knew her live in Devonſhire-Square very 
reputably, I always thought ſo. 
Mr Serj. Wright. Had ſhe any Eſtate of her own? 
Glover, I cannot ſay ſo certainly, it was thought 


' ſo. She paid every Body very punctually. 


Mr Hall. Acquaint my Lord how long you have 
known her, and whether you think ſhe would be 
guilty of ſuch a Forgery. 

Glover. I have known her fourteen or fifteen 
Years, I cannot belieye ſhe would, 

Mr Mountague. Have you heard the Evidence? 

Glover. Yes. 

Mr Mountague. What do you think of it then? 

Glover, I know not what to think. 

Mr Mountague. Do you think ſhe would confeſs 
her ſelf guilty of a Forgery, if ſhe were not ? 

Glover. I cannot tell what to ſay to that. I ſup- 
poſe no Body would confeſs, if they were not 

uilty. 
, Mr Serj. Wright. Do you know one Hebdon ? 

Glover. I know Hebdon. 

Mr Serj. Wright. He is a Witneſs to the Bond. 
Was he Sir John Hebdon's Son? 

Glover. I can give no Account of that, but he 
has had a very honourable Character. 


Mrs Rodum called, and appeared. 


Mr Hall. Mrs Rodum, do you know Mrs Butler ? 
Rodum. Yes. | 
Mr Hal. How long have you known her? 
Rodum. Five or Six Years. 
Mr Hall. What do you know of her Character? 
 Rodum. | am the Widow of one of them that 
kill'd one another by the Temple. I never knew of 
any Bond, nor ever heard her lay claim to any ſuch 
Yond. She lived in good Reputation. She was 
in my Houſe when my Husband was killed. She 
lived in my Houſe about a Year, I never heard ſhe 
made any ſuch Pretenſion. She lived honeſtly and 
ecently. She owes me upwards of three hundred 
Pounds, 
I. C. J. Holt. For what? How came ſhe to 
owe you three hundred Pounds ? 


Rodum, 1 kept a Shop in the Exchange, and my 


Vol, IV, 


Husband was a Broker, She owed it me partly 


- 


— 
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for Goods out of my Shop, and partly for Goods 
out of Scotland. He was killed about half a Year 
agoe, and I have kept the Shop ſtill. About three 
or four Months agoe ſhe left me, and I neyer heard 
of any Bond. 


Mr Serj. Wright, Did you never hear of a Bill in 


Chancery againſt her ? 

Rodum. No Sir. 

Mr Mallet. Did you hear of any Money that 
was due to her from the Duke of Buckingham ? 

Rodum. | was told ſhe was ſueing Sir Robert Clay- 
ton for Money that was to be 8 her on the Duke 
of Buckingham's Account, and upon the Credit of 
that I truſted her. | 


Shaw called. 


Mr Hall. How long have you known Mrs Butler ? 

Shaw. About ſixteen Years. 

Mr Hall, Do you think ſhe would Forge a 
Bond ? N 

Shaw. Indeed I cannot give any Account of that. 

Mr Hall. How has ſhe behaved her ſelf? 

Shaw. I never knew her guilty of any Rudeneſs. 
Mr Serj. Wright. Put up more Witneſſes, if you 
have any. 

Mr Hall. We have done. 

L. C. J. Holt. Mrs Butler, will you ſay any Thing 
for your ſelf? 

Mrs Butler, I am altogether Innocent in the Mat- 
ter, I never wrong'd Sir Robert Clayton, nor any 
Body elſe, in my Life. 

L. C. J. Holt. Gentlemen of the Jury, This 
Mrs Butler, alias Strickland, ſtands indicted for for- 
ging a Bond in the Name of Sir Robert Clayton, in 
the Penalty of forty thouſand Pounds, the Con- 
dition for the Payment of twenty thouſand Pounds, 
among other Things, within ſix Months after the 
Death of Sir Robert Clayton. And alſo, That ſhe 
did publiſh this Bond as the true Bond of Sir Robert 
Clayton, You have heard what Evidence has been 
given, to prove- her guilty of this Forgery, and 
the Publication of it. 

It ſeems, ſome Time ſince, as is proved to you 
by Mr Woodward, this Gentlewoman came to him 
with this Bond of forty thouſand Pounds. Andit 
was upon this Account, as ſhe ſaid : To wit, Sir 
Robert Clayton having given her this Bond, it had 
taken Air, and was come to the Lady Claytor's 
Ear; which occaſioned ſome Difference between 
Sir Robert Clayton and his Lady. She ſaid, That 
this Bond, by Direction from Sir Robert, was to 
be delivered up to him to be Cancell'd ; and that 
Sir Robert Clayton had engaged to enter into a new 
Bond in the Penalty of fifty four thouſand Pounds, 
for the Payment of twenty ſix thouſand Pounds 
(there being at that Time ſuppoſed an Arrear of 
Intereſt for twenty thouſand Pounds.) payable after 
Sir Robert's Death, and Intereſt in the mean Time. 
She delivered this Bond to Mr Woodward. He 
takes a Copy of it, which is produced and read. 
And ſo, according to her Direction, Mr Woodward 
does draw another Bond, with the Penalty of fifty 
four thouſand Pounds, And ſhe then told Mr Wood- 
ward Sir Robert would ſeal this Bond upon the De- 
livery up of the Bond of forty thouſand Pounds. 
Mr Woodward having conſidered, that it was 
an extraordinary Sum for Sir Robert to engage 
himſelf in, and he being a very conſiderable 


Man, he adviſed her to have this new Bond 


well atteſted; and to be ſure to get Witneſſes 
of unqueſtionable Credit to ſee it ſexecuted. And 
thereupon he offered himſelf to go with her to Sir 
11110§˙*—Üỹ m 


— — 


Robert, to be a Witneſs to this new Bond. No, look d on her to be a very honeſt Perſon. Thi; 
ſays ſhe, Sir Robert is not willing that this ſhould the Sum of the Evidence. * 
de known, you are not a T Perſon to be a Wit- There is a very ſtroag Evidence to induce You 
| neſs to it; therefore, ſays ſhe, I will get ſome to believe that ſhe did forge the Bond. Such , 
other Witneſſes to atteſt it. Whereupon he gives Bond ſhe had, that is plain. She does give no A 6 
| her this firſt Bond for forty thouſand Pounds, count what 1s become of it; and ſhe does oy 
| _ which ſhe brought to him, for the Payment of ſhow any manner of Pretence of having ſo muck 
| twenty thouſand Pounds, and gave her alſo the Money from Sir Robert Clayton due to her, ſhe doe 
1 Draught of the new Bond. He ſays, this Bond not make it appear why Sir Robert ſhould give bee 
if that ſhe brought to him, was atteſted by four Wit- a Bond upon any Account. Now for any to f. 
it neſſes. Sir Robert, it ſeems, upon her Anſwer in that they Knew her, and they do not believe þ 
1 Chancery, not imagining any Thing of this, ſne would forge a Bond, that is no Evidence; no Boa, 
þ having diſclaimed in Chancery the having of any; ont to believe JI] of Mrs Butler, or any one eiſe 
un 
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TT ſome Time after he had heard a Report as if ſhe unleſs it be made to appear. But the Queſtion i; 
{| | was ſetting up of a new Bond, and that Mr Wood- not, what they do believe; but whether the Mat. 
| 


ward could give an Account of it. Wherefore he ter be not proved to you to your Satisfaction 
| ſends Mr Baker to Mr Woodward, who gave him the that ſhe has forged this Bond. And if you 
1 ſame Account that he has done here. Then Sir are ſatisfied that ſhe did forge it, you oupht to 
| Robert makes a Complaint, and has her brought be- find her guilty ; and if you do not believe the 
fore me; and there was Mr Woodward with this Evidence to be ſatisfactory, you ought to acquit 
Copy. And this was objected to her, as if ſhe had her. i 3 
forged this Bond. And it ſeems, when ſhe was 
there under Examination, as is proved to you by 3 
Mr Baker, ſhe did plainly confeſs, that ſhe had for- Then the Jury withdrew, and being returned, gave 
01 Bond of forty thouſand Pounds, and that their Verdict a4 follows, © 
had procured one Lewkar to do it for her, who : 
ſet Sir Robert's Name to it; and ſaid, that the Wit- | | 
neſſes, whoſe Names were ſet to it, were innocent, Cl. of Arr. Are you agreed of your Verdict? 
and knew nothing of the Matte. Fury. Yes. Shen. = 
Now what is ſaid for her on the other Side? Cl. of Arr. Who ſhall ſay for you? 
They bring ſome Perſons for her, that ſay they Fury. Foreman, 
haveknown her. One, that ſays he belonged to Lin- Cl. of Arr. Bring Mary Butler to the Bar. How 
colns-Inn,and had been acquainted with her fourteen ſay ye? Is the Priſoner at the Bar guilty of the 
or fifteen Years, and did look upon her as a civil Forgery whereof ſhe ſtands Indicted, or not guil. 
Woman; and for his Part, he does not believe ſhe ty? © 5 | | 
would be guilty of ſuch a Forgery. Another, Foreman. Guilty. 
who is a Woman, ſays ſhe has known her ſome EO | 
Time, and ſhe ſays, ſhe has truſted her much, and The Judgment which the Court pronounced againſt her 
did never hear her ſay any Thing of this Bond, but was, That ſhe ſhould pay a Fine of five hundred 
ſhe behaved her ſelf civilly, and ſhe took her to be Pounds to the King, and continue in Priſon til ſi 
a very ſober Perſon. Another Witneſs ſays, ſhe e | 
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The TRY AL of Captain WILLIAM Kipp, for 
Murther and Piracy, upon Six ſeveral Tndifments. 


Publiſhed by AUT HORTITY. 


4. alſo, The TRYALS of Nicholas Churchill, James 
ä Howe, Robert Lamley, William Jenkins, Gabriel Loff, 4 
\ FF Hugh Parrot, Richard Barlicorn, Abel Owens, aud Darby | 
= - Mullins, at the ſame Time and Place fr PYRACYT. g 


At the Admiralty Seſſions held at the Old-Paily, London, on the 8th, and gth of 
4 May, 1701. | b 


K 2 2 e H E King's Commiſſion for holding th: Cl. of Arr. William Kidd, hold up thy Hand. 
D Court being firſt read, the Court pro- Kidd. May it pleaſe your Lordſhips, I deſire 
Sr ceeded to call the Gentlemen ſummoned you to permit me to have Council. 
Sen upon the Grand Fury, and the Perſons Mr Recorder, What would you have Council 
55 Sworn were theſe Seventeen following, for ? 

VIZ. a 


Wiliam Broughton, ] Stephen Thompſon, 


Thomas Hanwell, Thomas Cooper, 
Daniel Borwell, Robert Gower, 
Humphry Bellamy, Robert Clement, 
Nath. Rolſton, Senior, 4 Thomas Seſſon, 
Joſhua Bolton, i William Goodwin, 
Benjamin Pike, Robert Callow, 


Joſeph Marlow, Thomas Haws. 
Benjamin Travis, TE | 


d. of Arr. Gentlemen of the Grand Jury, ſtand 


together, and hear the Charge. 


The King's Majeſty commands all Fuſtices of the 
High Court of Admiralty, that have any Au- 
thority to take any Inquiſitions, Recognizances, 
Examinations, or Informations of Offences com- 
mitted within the Juriſdiction of the Admiralty 
of England, to deliver the Records of the ſame 
into this Court, &C. And all others are command- 
ded to keep Silence upon Pain of Impriſonment. 


Then Dy Oxenden gave the Charge to the Grand 
Jury, explaining the Nature of the Commiſſion, 
and the Crimes inquirable by vertue of it by the 
Grand Jury, | 


Then the Grand Jury mithdrew, and after ſome 
time returned into Court, and found the Bill of 
Indict ment againſt Captain Kidd for Murther, 
and another againſt him and Nicholas Church- 


hill, james Howe, Robert Lamley, William 


—— Gabriel Loff, Hugh Parrot, Richard 
arlicorn, Abel Owens, and Darby Mullins, 
for Piracy. Then Proclamation (as uſual) being 
made, the foreſaid Priſoners were brought to the 
va" - Arraigned, $48 6 l 


Kidd. My Lord, I have ſome Matter of Law 
relating to the Indictment, and ] deſire I may have 
Council to ſpeak to it. 

Dr Oxenden. What Matter of Law can you 
have ? 

Cl. of Arr. How does he know what it is he is 
charged with > I have not told him, 

Mr Recorder. You muſt let the Court know 
what thoſe Matters of Law are, before you can 
have Council affigned you. 

Kidd. They be Matters of Law, my Lord. 

Mr Recorder. Mr Kidd, do you know what you 
mean by Matters of Law ? 

Kidd. | know what I mean, I deſire to put off 
my Tryal as long as I can, till I can get my Evi- 
dence ready. 

Mr Recorder. Mr Kidd, You had beſt mention 
the Matter of Law y u would inſiſt on. 

Dr Oxenden. It cannot be Matter of Law to 
put off your Tryal, but Matter of Fact. 

Kidd. I deſire your Lordſhip's Favour, I deſire 
— A and Mr Lemmon may be beard as to my 
Cale. 

Cl. of Arr. What can he have Conncil for before 
he has pleaded ? | 

Mr Recorder. Mr Kidd, The Court tells you, 
you ſhall be heard what you have to ſay when you 
have pleaded to your Indictment. If you plead to 
it, if you will, you may aſſign Matter of Law, if 
you have any; but then you maſt let the Court 
know what you would inſiſt on. 


Kidd. I beg your Lordſhip's Patience till I can | 


procure my Papers, I had a Couple of French Paſ- 
ſes, which I muſt make uſe of in order to my ju- 
ſtification. | 

Mr Recorder, That is not Matter of Law. You 
have had long Notice of your Tryal, and might 
have prepared for it. How long haye you had 
Notice of your Tryal ? 4 g 

Kidd. A matter of a Fortnight, 

- — Mmm 2 Ly 


. 


* 
— = CODY . —_— 
— ep inn on, SR TR IT os ON; 


— — — 


452 


may be heard. 


Dr Oxenden. Can you tell the Names of any 
Perſons that you would make uſe of in your De- 


fence? 


Kidd. 1 ſent for them, but I could not have 
them. | 
Dr Oxenden. Where were they then ? 


Kidd. I brought them to my Lord Bellamont in 


New-En land. | p 
Mr 1 What were their Names? You 


cannot tell without Book. Mr Rida, the Court 
ſees no Reaſon to put off your Tryal, therefore 
you muſt plead. | 

Cl. of Arr. W. Kidd, hold up thy Hand, 

Kidd. 1 beg your Lordſhips I may have Coun- 
cil admitted, and that my Tryal may be put off, 
1 am not really prepared for it. 

Mr Recorder. Nor never will if you could help 
it. | | 

Dr Oxenden. Mr Kidd, You have had reaſona- 
ble Notice, and you knew you muſt be tried, and 
therefore you cannot plead you are not ready. 


Kidd. If your Lordſhip permit thoſe Papers to 
be read, they will juſtifie me. I deſire my Council 


Mr Coniers. We admit of no Conncil for him. 

Mr. Recorder. There is no Iſſue joined, and there- 
fore there can be no Council aſſigned. Mr Xida, 
you ruſt plead. 2 

Kidd. I cannot plead till I have thoſe Papers 
that I inſiſted upon. 

Mr Lemmon. He ought to have his Papers de- 
livered to him, becauſe they are very material for 
his Defence. He has endeavoured to have them, 
but could not get them. | 

Mr Coniers. You are not to appear for any one 
till he pleads, and that the Court aſſigns you for 
his Council. 

Mr Recorder. They would only put off the 
Tryal. 

Mr Coniers. He muſt plead to the Indictment. 
Cl. of Arr. Make Silence. 

Kidd. My Papers were all ſeized, and I cannot 
make my Defence without them. I deſire my 
Tryal may be put off till I can have them. 

Mr Recorder. The Court is of Opinion, they 
ought not to ſtay for all your Evidence, it may be 
they may never come, You muſt plead, and then 
if you can ſatisfie the Court, that there is Reaſon 
to put off your Tryal, you may. 

Kidd. My Lord, 1 have Buſineſs in Law, and I 
deſire Council. 

Mr Recorder. Mr Kidd, The Courſe of Courts 
is, when you have pleaded, the Matter of Tryal is 
next; if you can then ſhow there is Cauſe to put 
off the Tryal, you may; but now the Matter is 
to plead. 

Kidd. It is a hard Caſe, when all theſe Things 
ſhall be kept from me, and [I be forced to plead. 

Mr Recorder. If he will not plead there muſt be 
Judgment. 

Kidd. My Lord, would you have me plead, and 
not have my Vindication by me? 

Cl. of Arr. Will you plead to the Indictment ? 

Kidd. I would beg that I may have my Papers 
for my Viadication. 6 

Cl. of Arr. Nicholas Churchid, hold up thy Hand. 

Churchill. My Lord, I defire I may have the 


Benefit of the Proclamation, I came in upon the 


King's Proclamation. - 


Mr Recorder. If you do not plead, the Court 


muſt paſs Judgment upon you. You can have no 
Benefit in what you ſay, till you bave pleaded, If 
you were Indicted for Felony, and you will not 


The Tryal of 
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plead, 5 Law takes it in Nature of 

on, and judgment muſt paſs, as if 

proved guilty. | - a 3 WY 2 1 
Cl. of Arr. Mich. Churchill, hold up thy Hand 


a Conteſr. 


James How, hold up thy Hand. Kobe 
hold up thy Hand. j which they did.) e 
Mr Recorder. W. Kidd has not held up his Hand 
Cl. of Arr. He does hold up his Hang. 
William Fenkins, hold up thy Hand. -Gabric! LF 
hold up thy Hand. Hugh Parrot, hold up thy . 
Richard Barlicorn, hold up thy Hand. Abel On... 
hold up thy Hand. | TY 
Owens. I came in upon the King's proclamat: 
on, and entered my ſelf into the King's _ 
: Mr Recorder. You muſt plead firſt, and then 
it there be Occaſion, you will haye the Benefit of 
og * he held up his Hand.) | 
. of Arr. Darby Mullins, hold up th 
Mullins, May leaſe your . 
in voluntarily on the King's Proclamation. 
Mr Recorder, This is the fame Caſe with One; 
you muſt ſpeak to that afterwards. ; 
Cl. of Arr. N. Kida, You ſtand Indicted by the 


Name of William Kidd, &c. Art thou guilty, or 


not guilty, ' 

Xidd. I cannot plead to this Indictment, till my 
French Paſſes are delivered to me. 

Cl, of Arr. Are you guilty, or not guilty ? 

Kidd. My Lord, I inſiſt upon my French Papers, 
pray let me have them. ; 

Mr Recorder. That muſt not be now, till you 
have put your ſelf on your Trial. 

Kidd. That muſt juſtifie me. 

Mr Recorder, You may plead it then, if the 
Court ſee Cauſe. 

Kidd. My Juſtification depends on them. 

Mr Recorder. Mr Kidd, I mutt tell you, if you 
will not plead, you muſt have Judgment againſt 
you, as ſtanding mute, 

Kidd. I cannot plead till I have theſe Papers, 
and I have not my Witneſſes here. | 

Mr Recorder. You do not know your own Inte- 
reſt ; if you will not plead, you muſt have judg- 
ment againſt you. 

Kidd, If 1 ud, I ſhall be acceſſary to my own 
Death, till I have Perſons to plead for me. 

Mr Recorder. You are acceſſary to your own 
Death, if you do not plead. We cannot enter 
into the Evidence, unleſs you plead. 

Cl. of Arr. Are you guilty, or not guilty ? 

Mr Recorder. He does not underſtand the Law, 
you mult read the Statute to him, 

Cl. of Arr. Mr Kidd, are you guilty of this Pira- 
cy, or not guilty ? 

| Kidd. If you will give me a little Time to find 
my Papers, I will plead. | 

Cl. of Arr. There is no Reaſon to give you 
Time; will you plead or not ? | Ee: 

Mr Coniers, Be pleaſed to acquaint him with 
the Danger he ſtands in by not pleading. What 
ever he ſays, nothing can avail him till he pleads. 

Mr Recorder. He has been told ſo, but he docs 
not believe us. 

Mr Coniers, If there be any Reaſon to put off is 
T ryal, it muſt be made appear after Iſſue 15 
joined, | 

Mr Recorder. If you ſay guilty, there is an End 
of it; but if you ſay, not guilty, the Court cal 
examine into the Fact. | 

Officer, He ſays he will plead. 
Cl. of Arr. W. Kidd, art thou guilty, or not guil- 
ty ? | 
g Kidd. Not guilty. 
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rr. How wilt thou be tried ? 
24 75 God and my Country. 


Cl. of Arr. God ſend thee a good Deliverance. 
ll the reſt.) 

(i 1 wr beg I may have my Tryal put 

off for Three or Four Days, till I have got my 


r The Judges will be here by and by, 
and you may move the Court then; we are only 

repare for your Tryal. We do not deny your 
Motion but when the Court is full, they will con- 
(der of the Reaſons you haye to offer. 


Then William Kidd was tried upon the Indiftment 
== Murther. 


Cl. of Arr. V. Kidd, Hold up thy Hand, Thou 


ſtandeſt Indicted by the Name of William Kidd, 


late of London, Mariner, &c. 


The Firſt Indictment for MUR THER. 


THE Jurors for our Sovereign Lord the King, 
T do, — their Oath, preſent, That William 
Kidd, late of London, Mariner, not having the 
Fear of God before his Eyes, but being moved and 


ſeduced by the Inſtigation of the Devil, the 3oth Day 


ober, in the Ninth Tear of the Reign of our So- 
2 Lend. William the Third, by the Grace of 
Cod, of England, Scotland, France, and Ireland, 
King, Defender of the Faith, &c. by Force and Arms, 
&c. upon the High-Sea, near the Coaſt of Malabar, in 
the Eaſt-Indies, and within the Juriſdiction of the 
Admiralty of England, in a certain Ship called the 
Adyenture-Galley, (whereof he the ſaid William 


Kidd, then was Commander ;) then and there being, 


feloniouſly, voluntarily,” and of his Malice afore-thought, 
then and there did make an Aſſault, in and upon one 
William Moore, in the Peace of God, and of our ſaid 
Sovereign Lord the King, to wit, then and there being, 
and to the Ship aforeſaid, call'd the Adventure-Gal- 
ley, then and there belonging; and that the aforeſaid 
William Kidd, with a certain Wooden Bucket, bound 
with Iron Hoops, of the Value of Eight Pence, which 
he the ſaid William Kidd, then and there had and held 
in his right Hand, did violently, feloniouſly, voluntari- 


H, and of his Malice afore-thought, beat and ſtrike the 


aforeſaid William Moore, in and upon the right Part 
of the Head of him the ſaid William Moore, 4 little 
above the right Ear of the ſaid William Moore, 
then and there upon the High-Sea, in the Ship aforeſaid, 
and within the Juriſdiction of the Admiralty of Eng- 


land aforeſaid, giving to the ſaid William Moore, 


then and there with the Bucket aforeſaid, in and upon 
the aforeſaid right Part of the Head of him the ſaid 
William Moore, 4 little above the right Ear of the 
ſaid William Moore, one mortal Bruiſe, of which 
mortal Bruiſe the aforeſaid William Moore, from 
the ſaid 30th Day of October, in the Ninth Tear afore- 
ſaid, untill the One and Thirtieth Day of the ſaid 
Month of October, in the Tear aforeſaid, upon the 
High-Sea aforeſaid, in the Ship aforeſaid, * wit h- 
in the Juriſdiction of the Admiralty of England afore- 
ſaid, did languiſh, and languiſhing did live; upon 
which One and Thirtieth Day of October, in the Ninth 
ſear aforeſaid, the aforeſaid William Moore upon 
the High Sea aforeſaid, near the aforeſaid Coaſt of 
Malabar, in the Eaſt-Indies aforeſaid, in the Ship 
aforeſaid, called the Adventure-Galley, and within 
the Juriſdiction of the Admiralty of England afore- 


ſaid, did die; and ſo the Furors aforeſaid, upon their 


Oath aforeſaid, do ſay, That the aforeſaid William 


Captain William Kidd, for Murther: 


Kidd, felonionſiy, voluntarily, and of his Malice aſore- 
thought, did kill and murther the aforeſaid William 
Moore, upon the High Sea aforeſuid, and within the 
Juriſdiction of the Admiralty of England aforeſaid, 
in manner and form aforeſaid, againſt the Peace of 
our ſaid Sovereign Lord the King, his Crown and 
Dignity, &c. 


How ſay'ſt thou, William Rid, art thou guilty 
of this Murther, whereof thou ſtandeſt Indicted, 
or not guilty > 

Kidd. Not guilty, | 

Cl. of Arr. How wilt thou he tried 

Kidd. By God and my Country. 

Cl. of Arr. God ſend thee a good Deliverance. 
Nicholas Churchill, James Howe, Robert Lamley, 
William Jenkins, Gabriel Loff, Hugh Parrot, Richard 
Barlicorn, Abel Owens, Darby Mullins, hold up 
your Hands. You the Priſoners at the Bar, thoſe 
Men that you ſhall hear called, and perſonally ap- 
pear, are to paſs between our Sovercign Lord the 
King, and you, upon Tryal of your ſeveral Lives 
aad Deaths : If therefore you, or any of you, will 
challenge them, or any of them; your time is to 
ſpeak to them as they come to the Book to be 
ſyorn, and before they be ſworn. 

Kidd. My Lord, I deſire Council may be aſ- 
ſigned me. 

Mr Recorder. Capt. Kidd, I told you it would 
be your time, when the Jury was called, to offer 
what you had to offer; therefore if you have any 
iy, now to ſay to the Court, you had beſt 
ay it, 

Kidd. 1 beg I may have Council, Dr Oldiſh, 
_ Mr Lemmon, that they may be heard on my be- 
half. | 

Mr F. Powel. If he deſires it, you may be Coun- 
cil for him, provided there may be any Matter of 
_ that he has to plead; otherwiſe he muſt be 
tried. | 

Dr Oldiſh. My Lord, he moves that his Tryal 
for Piracy may be put off for ſeveral Reaſons ; one 
is, there is one Davis, That isa neceſſary Witneſs 
for him; he was taken a Paſſenger into the Ship, 


and therefore could not be concerned in any Pira- . 


cy: Now this Davis ſtands Indiged, fo that he 
1s deprived of this Perſon, who is a neceſſary Wit- 
neſs for him in this Caſe, 


Mr Coniers. He is not Indicted yet, he may call 


him if he thinks fit. 
Mr 7. Powel. If hee Indicted, yet he may be 
a Witneſs. 
i Dr Oldiſh. My Lord, we deſire he may be 
ere. 
Mr FJ. Powel. Where is he? 
Cl. of Arr. He is in Newgate. 
Mr F. Powel. Let him be ſent for. | 
Dr Oldiſh. My Lord, it is very fit his Tryal 
ſhould be delayed for ſome time, becauſe he wants 
ſome Papers very neceſſary for his Defence. It's 
very true, he is charged with Piracies in ſeveral 
Ships; but they had French Paſſes when the ſeizure 
was made. Now if there were French Paſſes, it 
was a lawful Seizure, 
Mr F. Powel. Have you thoſe Paſſes ? 
Kiad. They were taken from me by my Lord 
128 and theſe Paſſes would be my De- 
ence. 


Dr Oxenden. Had you any other Paſſes when 


you took the Armenian Ship? | 
Dr Oldiſb. If thoſe Ships that he took had French 
Paſſes, there was juſt Cauſe of Seizure, and it will 
excuſe him from Piracy. , | 
- | Kidd, 
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Kidd. The Paſſes were ſeized by my Lord Bela- 


mont, that we will prove as clear as he Day. 


Mr Lemmon. My Lord, I deſire one Word as to 


this Circumſtance; he was doing his King and Coun- 


try Service, inſtead of being a Pirate: For in this 
very Ship there was a French Paſs, and it was ſhown 
to Mr Davis, and carried to niy Lord Bellamont, 
and he made a Seizure of it. And there was a Let- 
ter writ to teſtifie it, which was produced be fore 
the Parliament; and that Letter has been tranſmit- 
ted from Hand to Hand, ſo that we cannot at pre- 
ſent come by it. There are ſeveral other Papers 
and Letters that we cannot get; and therefore we 
_ the Tryal may be put off till we can procure 
them. 5 

L. C. B. Ward. Where are they? 

Mr Lemmon. We cannot yet tell whether they 


are in the Admiralty Office, or whether Mr Jodrell 


hath them. 

Mr 7. Powell. Let us ſee on what you go. You 
talk of French Paſles, you ſhould have been prepared 
to make Afﬀidavit of it. What Ship was that which 
had the French Paſles ? 

Mr Lemmon. The ſame we were in, the ſame 
he is Indicted for. 

Mr F. Powell. Make out this, Mr Lemmon. 

Mr Lemmon. My Lord, we delire Mr Davis may 
be ſent for, he will prove it. 

L. C. B. Wed. Send for Edward Davis. 

Ir Fell. My Lord, will you have him brought 
into Court? 

L. C. B. Ward. Yes. 

Mr Soll. Cen. They ha ve had a Fortnight's Notice 
to prepare for the Tryal. 

Dr Olaiſh. We petitioned for Money, and the 
Court ordered fifty Pounds; But the Perſon that 
received it went away, and we had none till laſt 
Night. | 

Dr Oxenden. I ordered that the Money might be 
paid into his own Hands, that he might be ſure to 


Have it. 


Mr Crawley. Regiſter, declar'd, That he paid 
the fifty Pound into his own Hands on Tueſday 
Morning, | 

L. C. B. Ward. You ought to make it out, that 
there 1s a reaſonable Cauſe to put off the Tryal, or 
elſe it cannot be allowed. ER 

Mr Lemmon. My Lord, we will be ready to 
morrow Morning. | 

L. C. B. Ward. They ought to have had due 
Notice, What Notice have they had? 

Mr Soll. Gen. A Fortnight's Notice, this Day 
Fortnight. | 

Dr Oldifh. My Lord, he ſhould have had his 
Money delivered to him. 

Kidd. I had no Money nor Friends to prepare 
for my Tryal till laſt Night. 

L. C. B. Ward. Why did you not ſignifie fo much 
to the King's Officers ? 

Mr Soll. Gen. My Lord, this we will do, let Da- 
vis be brought into Court; and if that be a juſt Ex- 
cuſe, we are contented. In the mean Time, let 
him be tryed-for the Murther, wherein there is no 
pretence of want of Witneſſes or Papers. 

Officer. Davis is here, my Lord 

Cl. of Arr. Set all aſide but Captain Kidd. Wil- 
liam Kidd, You are now to be tried on the Bill of 
Murther, the Jury is going to be ſworn; if you 
have any Cauſe of Exception, you may ſpeak to 

them as they come to the Book. 

Mill. Kidd. I ſhall challenge none, I know no- 

thing to the contrary but they are honeſt Men. 


| The Tryal of 


The Jun vr Sworn, were, 


Nathaniel Long, 


Henry Sherbrook, 
Jo. Ewers, Henry Dry, 
Fo. Child, Richard Greenaway, 
Ed. Reeves, Jo. Sherbrook, 
The. Clark, Tho. Emms, 
Nath. Green, | Rog. Mott. 


After Protlamation made, (as uſual) the Cur: Pro. 
ceeded to the Tryal, as follows: 


Cl. of Arr. W. Kidd, hold up thy Hand. (which }, 
did) You Gentlemen of the Jury, look upon the 
Priſoner, and hearken to his Cauſe. He ſtands bh 
dicted by the Name of William Kidd, &c. as before 
in the Indictment. Upon this Indictment he has 
been arraigned, and thereunto has pleaded, yy, 
Guilty, and for his Tryal has put himſelf on God 
and his Country, which Country you are. Your 
Charge is to enquire, Whether he be guilty of the 
Murther whereof he ſtands Indicted, in Manner 
and Form as he ſtands Indicted, or Not Guilty, &c. 
Mr Knap. My Lord, and you Gentlemen of the 
ur | 
J This is an Indictment of Murther. The Indie. 


ment fets forth, Lat William Kidd, on the 39th of 


October, on the high Sea, on the Coaſt of Malabar, did 
aſſault one William Moore, on Board a Ship calid 


5 Adventure, whereof William Kidd was Captain, 


ruck him with a wooden Bucket, hooped with Iron, on 
the Side of the Head, ncar the right Ear, and that of 


this Bruiſe he died the next Day, and ſo that he has 


murdered the ſaid Perſon, To this Indictment he 
has pleaded not Guilty; if we prove him Guilty, 
you mnſt find him ſo. 0 

Mr Sell. Gen. My Lord, and Gentlemen of the 
Jury, We will prove this as particularly as can be, 
that William Kidd was Captain of the Ship, and that 
William Moore was under him in the Ship, and that 
without any Provocation he gave him this Blow, 
whereof he died. | 

Mr Coniers. My Lord, It will appear to bea moſt 
barbarous Fact, to murther a Man in this Manner; 
for the Man gave him no Manner of Provocation. 
This William Moore was a Gunner in the Ship, and 
this William Kidd abuſes him, and calls him Love 
Dog; and upon a civil Anſwer he takes this Bucket, 
and knocks him on the Head, whereof he died the 
next Day, Call Joſeph Palmer, and Robert Bradin- 
ham, (who appeared and were Sworn.) Joſeph Palmer, 
give my Lord and the Jury an Account of what 
you ſaw done by William Kidd, on the Coaſt of 
Malabar, as to Wiliam Moore his Gunner. 

Foſeph Palmer. About a Fortnight before this Ac- 
cident fell out, Captain Kidd met with a Ship on 
that Coaſt, that was called the Loyal Captain. And 
about a Fortnight after this, the Gunner was grind- 
ing a Chiſſel aboard the Adventure, on the high Sea, 
near the Coaſt of Malabar, ia the Efp-Indies. 

Mr Coniers. What was the Gunner's Name? 

Joſeph Palmer. William Moore: And Captain Kidd 
came and walked on the Deck, and walks by this 
Moore; and when he came to him, ſays, Which w 
could you have put me in a way to take this Ship, ark 
been clear; Sir, ſays William Moore, I never ſpoke 
ſuch a Word, nor ever thought ſuch a Thing. Upon 
which Captain Kidd called him a Louſfe Pag. And 
ſays William Moore, If I am a Louſie Dog, you habs 
made me ſo; you have brought me to Ruin, and my 
more. Upon his ſaying this, ſays Captain Ridd, 


2 und 
Have I ruin d you, you Dog ? and took a Bucket 1 on 
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; Lin Ol. . | | "_ | 

7 iron Hoops, and ſtruck him on the right Side Palmer. I felt on his Head, and I felt ſomc- 
on of which he died the next Day. | thing give way, and abour the Wound, there was 
3 What was the Gunner doing at that à Bruiſe. 


* _— he gave him that Blow ? Mr Cowper, You ſay you ſaw him whea he was 
vl „ Palmer. He was grinding a Chiſſel at the carried off after the Blow, how did his Head ap- 


128 he ſtruck him. rang ah 


Mr Cowper. Did he give him the Blow immedi- Palmer. There was not much Blood came from 
rely after he gave him that Anſwer ! him. | | i 
x oh þ Palmer. He walked two or three Time L. C. B. Ward. Was you by when theſe Word: 
. and forward upon the Deck, before he were ſpoken? 

{truck the Blow. | Palmer. Yes, my Lord, "M7 Sr MS co 

Mr J. Turton. What did Captain Kidd ſay firſt? I. C. B. Ward. Did you ſee the Priſoner give the 
| ſh Palmer: Which way could you have put me in « Blow with the Bucket upon thoſe Words? 
way of taking this Ship, and been clear; Says the Gun- Palmer. Yes, my Lord, _ | 

5-4 I never ſaid ſo, nor thought any ſuch Thing. L. C. B. Ward. How long was it before he went 
: Mr Comper. Hark you, Friend, explain that down the Deck ? 
Matter. | | Palmer. Preſently. | f | 

Mr Baron Hatſelt. What was the Occaſion of L. C. B. Ward. Did he complain of the Wound? 
thoſe Words ? , Palmer. He ſaid, Farewel, farewel, Captain Kidd 

Palmer. It was concerning this. Ship. has given me my laſt. 

I. C. B. Ward. What Ship was it? Name the L. C. B. Ward. Was this Moore in a good Con- 
Ship. | h $5 dition of Health before this Blow was given 
Palmer. It was the Loyal Captain. Captain X;dd him? 
faid to William Moore, Which way could you have put Palmer. Yes, my Lord. Ts 
me in the way to have taken this Ship, an been clear? L. C. B. Ward. And afterwards he complained. 
Says William Moore, I never ſaid ſuch a Thing, nor Palmer. Yes, my Lord. | 
thought it. And upon that he called him Lovſie IL. C. B. Ward. When he was dead, what Marks 

were on his. Head ? 


= C. B. Ward. Was that Ship taken? Palmer. On the right ſide of his Head, on this 
Palmer. No, ſhe was gone. | Place (pointing to his own Head) it was bruiſed 4 
Mr Coniers. You ſay he call'd him Louſie Dog. conſiderable Breadth; and in one Place I could 
Palmer. Yes. | feel the Skull give way. | | | 
Mr Coniers. What did William Moore ſay to him 5 Mr Cowper. How long after the Blow did he 

then? le SR 


Palmer. He ſaid / Iam a Louſie Dog, you bave Palmer. The next Day following. 3 
brought me to it; you e xuined me and many more. Mr Cowper, And you ſay you ſaw him dead 
Upon this, ſays Captain Kidd, Have I brought you then. 
ro ruin, you Dog ? Repeating it two or three times Palmer. Yes, Sir. 1 
over, and took a turn or two upon the Deck, L. C. B. Ward. Captain Xidd, if you will ask 
and then takes up the Bucket, and ſtrikes him on him any Queſtions, you may. 


the Head. | HE | Kidd. My Lord, I would ask this Man what 

| Mr Comper. You ſay he made a turn or two on this Moore was doing when this Thing hap- 

the Deck, and then ſtruck him: * pened. | | 
Palmer. Yes. | I. C. B. Ward. Mr Palmer, you hear what he 
Mr Coniers. Tell my Lord what paſs'd next af- ſays; what was Afoore doing? 

ter the Blow: | | Palmer. He was grinding a Chiſſel. 


Palmer. He was let down the Gun-Room, and Kidd. Whit was the Occaſion that I ſtruck 
the Gunner ſaid, Farewel, farewel, Captain Kidd has him ? | | 
given me my laſt, And Captain Kidd ſtood on the Palmer. The Words that I told you before; 


Deck, and aid, Tou are a Villain. | Kidd. Was there no other Ship ? 

Mr Cowper. How near was Captain Kidd' to Palmer. Yes. | 
him when he ſaid he had given him his laſt ? K:dd. What was that Ship? 

Palmer. He was near him. Palmer. A Dutch Ship. . 
Mr Comper, Was he within hearing of whit Nidd. What were you doing with the Ship 3 
Moore (aid ? oo Palmer. She was becalmed: | 1 
Palmer. Yes, he was within Seven or Eight Kidd. This Ship was a League from us, and ſome 
Foot. | | of the Men would have taken her, and I would 

Mr Sell. Geri. Did you apprehend that he died not conſent to it, and this AMoore ſaid I always 
of that Blow ? + hindred them making their Fortunes; was not 


Palmer. He was in perfect Health before that. that the Reaſon I ſtruck him? Was there not 2 
Mr Soll. Gen. What did the Surgeon think of it? Mutiny on Board? 


Palmer. The Surgeon is here. | Palmer. No, you chaced this Dutchman, and in 

Mr Sol. Gen. Did you ſee him afterwards? the way took a Malabar Boat, and chaced this Ship 
Palmer. No, I did not ſee him after till he was all the whole Night; and they ſhowed their Co- 
cad, 5 lours, and you put up your Colours. | 
Mr Cmper. How did the Wound appear when &dd. This is nothing to the Point, was there 
you ſaw him ? no Mutiny aboard ? 


Palmer. After he was dead, the Surgeon was Palmer. There was no Mutiny, all was quiet. 

called to open his Head, and Captain Kidd ſaid; Kidd. Was there not a Mutiny, becauſe they 

tou are danmn'd buſie without Ordert. would go and take that Dutchman ? 

Mr Conper, Though we ask you Queſtions, you Palmer. No, none at all. : 

mult turn your Face there towards the Jury. Give Mr Coniers. Call Robert Bradinham. 25 

the Jury an Account of what you ſaw: Fury, What was the Cauſe that he ſtruck him? 
Palmer. 


— . a 
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Palmer. A Fortnight before this was done, we 
met with this Loyal Captain, of which Captain Hoar 


was Commander, and he came on Board Captain 


Kiad's Ship, and Captain Kidd went on Board his, 
and then Captain Kidd let this Ship go. About a 
Fortnight after this, the Gunner was grinding his 
Chiſſel oa the Deck; and Captain Xidd ſaid to him, 
Which way could you have put me in a way to take this 
Ship, and been clear? To which he reply'd, I never 
ſaid ſuch a Thing, nor thought of ſuch a Thing. 
Whereupon Captain Xidd called the Gunner Louſie 
Dog. And ſays Moore, if I aim a Louſie Dog, you 
have made me ſo; you have brought me to Ruin, and a 
2 many more. And ſays Captain Kidd, Have I 
| brought you to Ruin, you Dog? and after ſtruck him 
with the Bucket. Theſe were all the Words that 
paſt. 
Mr 
Ship; 

Palmer. Yes, and Captain Hoar was aboard him. 

Mr 5. Powell. Was there any Body nigh at that 
Time? | 

Palmer. Yes, there were eight or nine Men, that 
had Muskets and other Arms, and they were for 
taking the Ship, and Captain Kidd was againſt it, 
{o it was not done. 

Kidd. My Lord, I was in the Cabin, and heard 
a Noiſe, and came out; and Wiliam Moore ſa id, 
Ion Ruin us becauſe you will not conſent to take Captain 
Hoar's Ship. Says a Dutchman, I will put Captain 
Kidd in 4 way to rake this Ship, and come off fairly. 

L. C. B. Ward. You may ask him any Queſtions 
you have a Mind to, but you muſt reſerve what you 
have to ſay for your ſelf till you come to make 
your Defence. | 

Mr Soll. Gen. Mr Palmer, Do you know of any 
other Provocation to ſtrike him, beſides 
Words? | 

Palmer. I know of no other Provocation. 

Mr Coniers. Set up Robert Bradinham. (who ap- 

ared.) Mr Bradinham, In what Office was you in 
the Ship? | 

Bradinham. I was Surgeon of the Ship. 

Mr Coniers. Of what Ship? 

Bradinham. The Adventure Galley ; whereof 
Captain X:dd was Maſter. | | 

Mr Coniers. Was you there when the Blow was 
given ? 

Bradinham. No. 

Mr Coniers. Was you ſent for when Captain Kidd 
had given the Gunner the Wound upon the Head? 

Bradinham. 1 was fent for to his Aſſiſtance after 
he was wounded, and I came to him, and asked him 
how he did; he ſaid, He was a dead Man, Cap- 
tain Kidd had given him his laſt Blow. And I was 
by the Gun-Room, and Captain Kidd was walk- 
ing there, and I heard Moore ſay, Farewel, Farewet, 
Captain Kidd has given me my laſt Blow; and Captain 
Kidd, when he heard it, ſaid, Damn him, he is a 
Villain. | 
Mr Coniers. Did you hear him ſay fo ? 

Bradinham. I did hear it. : 

Mr Cowper. Was it in a Way of Anſwer to what 
he ſaid? | 

. Bradinham. Yes. 
Mr Cowper. How long did he live after the Blow? 
Bradinham. He died the next Day. The Wound 
was but ſmall, the Scull was fractured. 
Mr Comer. Do you believe he died of that 
Wound ? 

Bradinham, Yes. 

Mr Comper. Had you any Diſcourſe with Captain 
Ridd after this, about this Man's Death? 
\ 


5. Powell, Was Captain Xidd aboard that 
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13 Will 3 
Bradinham. Some Time after this, about : 
Months, by the Coaſt of Malabar, Captain 10 
ſaid, I do not care ſo much for the Death of my Gy 
_ as er x Paſſages of my Voyage ; for 1 hw 
_ Frienas in England, that will bring me off for 
L. C. B. Ward. Mr Kidd, Will you ask hin 
Queſtions? ; 8 3 

Kidd. 1 ask him whether he knew of any Dife. 


rence between this Gunner and me before this har 
pened. 4 
Bradinham. I knew of no Difference between 


them before at all. 
Mr S... Gen. Mr Kidd, 
to ask him ? 
Kidd. No. EY : | 
Mr Cniers, Then we have done for the King, 
L. C. B. Ward. Then you may make your De. 
fence, you are charged with Murther, and you have 
heard the Evidence that has been given, What 
have you to ſay for your ſelf? 
Kidd. I have Evidence to prove it is no ſuch 
Thing, if they may be admitred to come hither 
My Lord, I will tell you what the Caſe was, I yi, 
coming up within a League of the Durch-man, and 
ſome of my Men were making a Mutiny about ta- 
king her; and my Gunner told the People he could 
put the Captain in a Way to take the Ship, and be 
ſafe. Says I, How will you do that? The Gunner 
anſwered, We will get the Captain aud Men aboard. 
And what then ? We will go aboard the Ship, and 
plunder ber, and we will have it under their Hands that 
we did not take her, Says I, This is Judas like, I dare 
not do ſuch a Thing. Says he, We may do it, we ave 
Beggars already. Why ſays I, May we take this Ship 
becauſe we are Poor? Upon that a Mutiny aroſe, ſo 
took up a Bucket, and juſt throwed it at him, and 
ſaid, Tou are a Rogue to make ſuch a Motion. This | 
can prove, my Lord. 
L. C. B. Ward. Call your Evidence. 
Mr Cowper. Mr Palmer, Was there any Mutiny ig 
the Ship, when this Man was killed ? 
Palmer. There was none. 
L. C. B. Ward. Captain Xidd, Call what Evi. 
dence you will. 
Kidd. They are Priſoners I deſire they may be 
called up. 
L. C. B. Ward. Whatever other Crimes they may 
— guilty of, they may be Witneſſes for him is this 
aſe, 


Have you any Thing more 


Mr Baron Hatſell, Mr Palmer, Did he throw the 
Bucket at him, or ſtrike him with it ? 

Palmer, He held it by the Strap in his Hand, 

Kidd. Call Abel Owens. (who appeared) Can you 
tell which Way this Bucket was thrown ? 

Mr F. Powell, What was the Provocation for 
throwing this Bucket ? 

Owens. 1 was in the Cook-room, and hearing 
ſome Difference on the Deck, I came out; and the 
Gunner was grinding a Chiſſel on the Grinditone, 
and the Captain and he had fome Words; and the 
Gunner ſaid to the Captain, Jou have brought u ie 
Ruin, and we are Deſolate. And ſays he, Have ! 
brought you to Ruin? I have not brought you to Ruin, / 
have not done an ill Thing to Ruin you, you are a fancy 
Fellow to give me theſe Words; and then he took u 
the Bucket, and did give him a Blow. 

Kidd. Was there not a Mutiny among the Men? 

Owen. Yes, and the bigger Part was for taking 
the Ship; and the Captain ſaid, Tou that wil rake 
the Dutch-man, you are the ſtrongeſt, you may do mat 
you pleaſe; if you will take her, you may rake ber; bu 
if you go from aboard, you ſhall never come * Z, 


ſtion. 
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I. C. B. Ward, When was this Mutiny you ſpeak 


of? 
. When we were at Sea. = 
5 8888 How long was it before this 


| Man's Death ? 


About a Month. 
Mr . Powel. At this time when the Blow was 


iven, did Moore the Gunner endeavour to make 
any Mutiny? 


No. 
21 Powel. Was there any Mutiny then? 


Owens, None at all. | 
Xi44. Did not he ſay, he could put me in a 
way to take the Dutchman, and be clear ? 
Owens. I know there were ſeveral of them 
would have done it, but you would not give Con- 


ſent to it. ; 
Kidd. No, but this was the Reaſon I threw the 


Bucket at him. ; 
L. C. B. Ward. Captain Kidd, he tells you this 
was a Month before you ſtruck him, 
. My Lord, we deſire he may be asked, 
whether he did throw the Bucket, or ſtrike him 
ith it. 
I L. C. B. Ward. Anſwer the jury to that Que- 


Oment. He took it with the Strap, and ſtruch: 
him with it. 

Kidd. Did not I throw it at him? 

Owens. No, I was near you when you did it. 

Mr Coniers. Did you ſee the Stroke given? 

Owens. I did ſee the Stroke given. 

L. C. B. Ward: Captain Kidd, Will you call 
any more ? | 

Kidd. Yes, my Lord, Call Richard Barlicorn. 

Mr J. Powel. What Queſtions would you have 
him ask'd ? 

Kidd. R. Barlicorn, what was the Reaſon that 
Blow was given to the Gunner ? 

Barlicorn. At firſt when you met with the Ship 
there was a Mutiny, and Two or Three of the 
Dutchmen came aboard; and ſome aid ſhe was a 
rich Veſſel, and they would take her: And the 
Captain ſaid, No, I will not take ber. And there 
was a Mutiny in the Ship, and the Men ſaid, / 
you will not, we will. And he ſaid, If you have a 
Mind, you may; but they that will not, come along 
with me. 

Kidd. Do you think William Moore was one of 
thoſe that was for taking her ? 

Barlicorn. Yes. | 

L. C. B. Ward, How long was that before Moore 
died, do you know ? 

Barlicorn. No, I did not keep a Journal: 

L. C. B. Ward. Was it after Moore died? 

Barlicorn. No Sir, it was before Moore died. 

Mr Coniers. How long before? 

Barlicorn, I believe it was about a Month or 
Three Weeks, I cannot tell which. 

L. C. B. Ward. You ſay there was a Mutiny in 
the Ship, what was the Mutiny about ? 

Barlicorn. About taking the Ship. 

I. C. B. Ward. What was the Ship's Name? 

Baflicorn. The Loyal Captain. And the Cap- 
tan ſaid, I they take the Ship, they ſhall never come 
aboard again. | 

L. C. B. Ward. Was you by when Afoore receiy- 
ed this Blow ? 

Barlicorn. No, I was not by then. 

Kidd. Do you know of any Quarrel between 
this Moore and I before that Accideat ? 

Er No, I did not. 

ol. f 


Captain William Kidd, for Murther. 


Mr J. Powel. Was there any Mutiny in the Ship 
when this Moore died ? 


Barilcorn. They were talking of it. 
Kidd. Was there not a Dutchman cloſe by us, 


when this Blow was given? 


Barlicorn. Yes, Sir. et 

Kidd. He was going to make another Mutiny, 
and I prevented him. | 

Mr J. Powel. Did Moore endeayour to make any 
Mutiny at that time ? 

Barlicorn. The Ship was gone at that time. 

Mr J. Powel. How long had ſhe been gone? 

Barlicorn. About a Week. 

Mr B. Hatſell, Was there any Mutiny about the 
Dutch Ship you ſaw ? 

Barlicorn, The Dutch Ship? Not that I know 
of ; but there was a Mutiny about the Loyal Cap- 
tain. 

Kidd. Do you not know of another Mutiny ? 

= B. Hatſell. Do you know of any other Mu- 
tiny ? 

Barlicorn, No. | | 

Kidd. At that very time they were going to 
make a Mutiny. 

L. C. B. Ward. Will you ask him any more Que- 
ſtions ? | 

; Kidd. What Diſcourſe had I with Moore at that 
time! 

Barlicorn. I was aboard our Ship, but did not ſee 
the Blow given. | 

Kidd. They were ſaying they would take her, 
and He ſaid, he could put me in a way to take her, 
without coming to any harm. 

L. C. B. Ward. What occaſion could thoſe 
Words be of a Mutiny ? | 

Barlicorn. There were many of the Men would 
have gone with Arms, and taken that Ship with- 
out the Captain's Conſent. 

L. C. B. Ward. At that Time when this Moore 
was killed, was there any Mutiny ? 

Barlicorn. No. 

L. C. B. Ward. When was it that Moore ſaid, 
they might have taken this Ship ? 

Barlicorn. At the ſame time when the Ship was 
in Company with us. 

L. C. B. Ward. That was a Week or Fortnight 
before ? 

Barlicorn. No, Sir, the Loyal Captain was with- 
in ſight of us. 

Mr B. Hatſell. What, when Moore was killed? 

Barlicorn. No, not then. William Moore lay ſick 
a great while before this Blow was given; and 
the Doctor ſaid, when he viſited him, This Blow 
was not the Cauſe of his Death. 

L. C. B. Ward. Then they muſt be confronted. 
Do you hear, Bradinham, what he ſays ? He ſays 
you ſaid, That Blow was not the Cauſe of his 
Death. Did you ever ſay ſo? 

Bradinham. My Lord, I never ſaid fo. 

L. C. B. Ward. Did you fee that young Man 
there ? 

Bradinbam. Ves, he was aboard the Ship. 

L. C. B. Ward. Was Moore ſick before that 
Blow? 

Bradinham. He was not ſick at all before. 

Barlicorn. He was ſick ſome time before, and 
this Blow did but juſt touch him; and the Doctor 
ſaid, he did not die on the Occaſion of this Blow. 

Mr F. Gold. Did you ever ſay ſo; Mr Bradinham ? 

Bradinham. No, my Lord. 

Mr Soll. Gen. You fay he did but juſt touch him, 
were you preſent when the Blow was giyen. 


Nan Bar. 


Barlicorn. No, but ] ſaw him after he was dead, 
and 1 was by when the Doctor ſaid, he did not 
die of that Blow. 

Mr Comper. What did he die of? 

Barlicorn. I cannot tell, he had been ſick before, 
we had many ſick Men aboard. | 

Mr Soll. Gen. How long did he lie after this Blow, 
before he died? | 

Barlicorn. I cannot tell juſtly how long it was. 

I. C. B. Ward. How long do you think? You 
took notice of the Blow, how long did he live af- 
ter that? 

Barlicorn.] believe about a Week. 


IL. C. B. Ward. And the two Witneſles ſwore 


he died the next Day. 

Barlicorn. I cannot tell juſtly how long he lived 
afterwards. - 

Jury. We deſire to know whether he knew 
what was the Occaſion of this Blow. 

Barlicorn. All the Reaſon I can give is, becauſe 
it was thought he was going to breed a Mutiny 
in the Veſſel. | 

L. C. B. Ward. Did you hear of that by any 
Body ? | 

Kidd. Was Bradinham in the Mutiny ? declare 
that. | 

I. C. B. Ward. Mr Kidd, why do you ask that 
Queſtion ? | 

Kidd. I ask him whether Bradinham was not in 
any Mutiay in the Ship. | 

L. C. B. Ward. Why do you ask that? 

Barlicorn. If any Thing was to be, he was as 
forward as any one. 

L. C. B. Ward. You ſay he was as forward as 
any, but it does not appear any one made a Muti- 
ny at this time. 

Barlicorn. I do not know, Sir. 

L. C. B. Ward. Have you any more to call ? 

Kidd. My Lord, here is another Witneſs. 

L. C. B. Ward. What is your Name? 

Hugh Parrot. Hugh Parrot. 

L. C. B. Ward. Mr Kidd, what do you ask him? 

Kidd. 1 ask you whether Bradinham was in a 
Mutiny in my Ship. 

Hugh Parrot. 1 cannot ſay whether he was or 
NO. 

L. C. B. Ward. Captain Kidd, you are tried for 
the Death of this Moore, now why do you ask 
this Queſtion ? what do you infer from hence ? You 
will not infer, that if he was a Mutineer, it was 
lawful for you to kill Moore. 

Kidd. Do you know the Reaſon why I ſtruck 
Moore? 

High Parrot. Ves, becauſe you did not take the 
Loyal Captain, whereof Captain Hoar was Com- 
mander. | 

L. C. B. Ward. Was that the Reaſon he ſtruck 
Moore, becauſe the Ship was not taken ? 

Hugh Parrot. I ſhall tell you how it happened, 
according to the beſt of my Knowledge. My Com- 
mander fortuned to come up with this Captain 
Hoar's Ship, and ſome were for taking her, and 
ſome not; and afterwards there was a little ſort 
of Mutiny, and ſome roſe in Arms, the greateſt 
Part, and they ſaid they would take this Ship, 
and the Commander was not for it; and ſo they 
reſolved to go away in the Boat, and take her. 
Captain Kidd ſaid, If you deſert my Ship, you ſhall 
never come aboard again, and I will force you into 
Bombay, and 1 will carry you before ſome of the 
Council there: Inſomuch as my Commander ſtilled 
them again, and they remained on Board. And 
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Words between this William Moore, and my Co 
mander; and then ſays he, Captain, I could - 
put you in 4 way to have taken this Ship, and — 
never the worſe for it. He ſays, Would You "i 
me take this Ship? I cannot anſwer it, they are : 
Friends, and my Commander was in a Paſſion . 
and with that 1 went off the Deck, and 1 under. 
ſtood afterwards the Blow was given, but hoy | 
cannot tell. 

Mr J. Powel. Captain Kidd, have you an 
= _ him, or have you any more Witnelts w 
call : 

| Kidd. I could call all of them to teſtifie the 
thing, but I will not trouble you to cal] — 


more. 


L. C. B. Ward. Have you any more to ſay for 


your ſelf? 
Kidd. J have no more to ſay, but I had all tie 


Provocation in the World given me; I had no 
— to Kill him, I had no Malice or Spleen agaialt 
im, 

L. C. B. Ward. That muſt be left to the jury to 
conſider the Evidence that has been given; you 
make out no ſuch Matter, g 

Jury: man. My Lord, I deſire the Priſoner may 
give an Account whether he did do any Thing 
in order to his Cure. | | 

L. C. B. Ward. He is to be tried according to 
Law; the King's Evidence hath been heard, and 
he has the Liberty to produce what Evidence he 
can for himſelf; will you put him to produce 
more Evidence than he can? If he has any more 
to ſay, it will be his Intereſt to ſay what he can 
the Court is willing to hear him as long as be 
hath any thing to offer for himſelf, either upon 
that Account or any Thing elſe. 

Kidd. It was not deſignedly done, but in my 
Paſſion, for which I am heartily ſorry. 

I. C. B. Ward. Gentlemen of the Jury, the 
Priſoner at the Bar, William Kidd, is Indicted 
for the Murther of William Moore ; and whether he 
be guilty of this Murther, or not guilty, it is your 
part to determine on the Evidence that has been 
given, The Fact charged againſt him is this, 
That the Priſoner at the Bar, William Kidd, be- 
ing the Commander of the Ship, called the A4 
venture · Galley, and the deceaſed William Moore, 
the Gunner in that Ship; That upon the High 
Sea, near the Coaſt of Malabar, in the Eaſt Indien 
and Within the Juriſdiction of the Admiralty of 


England, in October, in the Ninth Year of bis 


Majeſty's Reign, 1697, the Priſoner, William Kidd, 
out of his Malice fore-thought, did ſtrike the 
Deceaſed, William Moore, with a Bucket hoopd 
with Iron, on the right Side of his Head, and 
that that Blow was the Occaſion of the Death 
of the ſaid William Moore; that this was done 
on the 3oth of October, and that his Death en- 
ſued on the 31ſt of October, being the next Day, 
This is the Fact charged upon him. 

Now you have heard the Evidence that has 
been given on the King's Part, and you will weigh 
it well. You hear the firſt Witneſs that has 
been produced on behalf of the King, is Joſeph 
Palmer. He tells you he was preſent on board 
this Ship, at the time when this Blow was given. 
And he ſays there had been ſome Diſcourſe be- 
tween the Prifoner William Kidd, and the Deceaſ- 
ed Moore, concerning taking a Ship that was 
called the Loyal Captain, and that Captain Kids 
faid to him, How could you have put me in 4 way #0 
take that Ship, and be clear? No, ſays Moore, I ſaid no 


about a Fortnight afterwards there paſſed ſome ſuch Thing. The Reply Captain Kidd mide to 
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J He was a Louſie Dog. The Anſwer of 
_ eg br was this, HI am ſo, you have made 
ſo, you have ruined me and a great many others. 
With chat ſays Captain Kidd, Have I ruined you, 
ou Dog ? And up he took a Bucket, hoop'd with 
Don and gave him a Blow on the right ſide of 
his Head. And thereupon he complained and 
ſaid Tou have given me my laſt Blow. And then 
Moore went down below Deck, and he ſaw him 
no more till the next Day, and then he was dead 3 
and he felt upon his Head, and perceived a 
Bruiſe in one part of it, as broad as a Shilling, 
and he felt the Skull was broke; and he does 
take on him to ſay, that he believes that Blow 
was the Occaſion of his Death. Being asked 
whether he knew in What State of Health he 
was before, he ſays, he was in a healthy Condi- 
tion; he was grinding a Chiſſel at that time 
when the Blow was given; and that Blow he 
helieves was the Occaſion of his Death. And 
being asked whether he heard any other Words, 
or ſaw or knew any Thing that could be any 
Cauſe of Provocation, he ſays, he knew no more 
than the Reply of the Party deceaſed, H I am 
a Louſie Dog, you have made me fo, and have been 
Ruin: And then having taken two or three 


Tania upon the Deck, he gave him the Blow; 


and then Moore went down the Deck, and uſed 


theſe Words, Tou have given me my laſt Blow, or 
to that Effect. 

Gentlemen, You have heard the Surgeon alſo, 
Robert Bradin ham, and he tells you he did not ſee 
the Blow given, but he was ſent for after, and 
the Deceaſed ſaid, Captain Xidd had given him 
his laſt Blow: And thereupon he did examine 
him, as a Surgeon, and does believe that Blow 
on the Head was the Occaſion of his Death, and 


he did obſerve it as well as he could. 


Jury- man. My Lord, I think Bradinham, ſaid 
he was not then by, when the Priſoner gave the 
Blow. | 8 

L. C. B. Ward. I did not ſay he was: He ſays 
he was ſent for after the Blow; and when he 
came, the Deceaſed ſaid he gave it him, and what 
would be the Conſequence. 5 

Now theſe two being croſs- examined by the 
Priſoner William Kidd, whether they did not 


know of ſome Mutiny in the Ship, that might he 


the Occaſion of his giving this Blow 3 they have 
told both their Stories, of what Diſcourſe there 
was of taking this Ship the Loyal Captain, and 
of what Deſign there was upon the Durch Ship 
after. Now the firſt of theſe was a Fortnight 
before this happen'd, and the other a Week; 
ſo that there was then no Occaſion of Mutiny, 
nor do they know-of any Mutiny at that time. 
Now, Gentlemen, he has produced for him- 
ſelf Three Witneſſes. The firſt that he calls is 
Abel Owens; and this Witneſs has not in his Te- 
ſtimony made for the Priſoner, but in effect con- 
firmed what the other Witneſſes for the King 
ſaid: For he tells you he was by when the Blow 
was given, and gives you an Account how this 
Thing was, That there was ſome Diſcourſe be- 
tween them, much what to the Effect aforeſaid, 
both as to what Capt. Xidd ſaid to Moore, and 
what Moore replyed; and that Capt. Kidd ſhould 
ſay to Moore, Tou are 4 ſawcy Fellow, or to that 
purpoſe; and Moore ſaid, Tou have ruined me, 


and a great many others; and with that the Pri- 


ſoner took up the Bucket, and ſtruck him with 
it. And he being asked if there was any Pro- 


vocation or Occaſion why this Blow was given, 
Vol, IV, 


Captain William Kidd, for Murther: 


and whether there was any Mutiny at that time, 
as pretended, he ſays he knew of none, only he 
ſpeaks of one about a Month before. 

They have call'd two other Witneſſes, one is 
Richard Barlicorn: He is the Priſoner's Servant 
and though he be his Servant, yet the Law allows 
him to be a Witneſs for him, and the Credit 
of his Teſtimony is left to you. Now what has 
he ſaid? He has told you ſomething different 
Stories. He thinks there was a Mutiny in the 
Ship. And being ask'd about what time; he 
thinks it was about a Month or three Weeks be- 
fore; and, upon further Examination faith, 
there was no Mutiny when Moore was killed. He 
is willing to ſay what he can for his Maſter, and 
believes Mr X:dd did not deſign to do any harm 
to that Man; for he heard the Surgeon ſay, 
that Blow was not the Occaſion of his Death. 
Now, in Contradiction to that, Bradinham the 
Surgeon ſays he never did ſay ſo, but believes 
that this Blow was the Occaſion of his Death. 
You have heard what Objections the young Man's 
Teſtimony is liable to, and you will conſider his 
whole Evidence. | 

The laſt Witneſs the Priſoner has called is 
Hugh Parrot, He ſays there was ſomething of 
theſe Words, and that the Deceaſed did ſay, he 
could have put the Captain in a way to have 
taken the Ship, and hereupon Words aroſe, 
and the Captaia was in a Paſſion; and that 
then he went away, and niderſtood after- 
wards the Blow was given, but how he could 
not tell. 

Now, Gentlemen, this being the Matter of Fact, 
the Priſoner is indicted upon it for Murther. Now 
to make the killing of a Man to be Murther, there 
muſt be Malice prepenſe, either expreſs or im- 
plied : The Law implies Malice, when one Man, 
without any reaſonable Cauſe or Proyocation, kills 
another. You have had this Fact opened to you. 
What Mutiny or Diſcourſe might be a Fortnight 
or Month before, will not be any Reaſon or Cauſe 
for ſolong continvance of a Paſſion. But what 
did ariſe at that time, the Witneſſes tell you. 
The firſt Witneſs tells you, the firſt Words that 
were ſpoken, were by Mr Xidd; and upon his An- 
ſwer, Mr Kidd calls him louſie Dog. The Reply 
was, If 1 am ſo, you have made me ſo, Tou have 
ruined me, and a great many more. Now. Gentle- 
emen, I leave it to you to conſider whether that 
could be a reaſonable Occaſion or Provocation for 
him to take a Bucket and knock him on the Head, 
and kill him. You have heard the Witneſſes have 
made it out that he was a healthy Man, and they 
are of Opinion that that Blow was the Occaſion 
of his Death. Now for the Priſoner, on ſuch a 
Saying, and without any other Proyocation, to 
take a Bucket and knock the Deceaſed on the Head, 
and kill him, muſt be eſteemed an unjuſtifiable 
Act. For, as I ſaid, if one Man kill another 
without Provocation, or reaſonable Cauſe, the 
Law preſumes and implies Malice; and then ſuch 
Killing will be Murther, in the Senſe of the Law, 
as being done out of Malice prepenſe. If there 
be a ſudden falling out, and fighting, and one is 
killed in heat of Blood, then our Law calls it 
Manſlaughter : But in ſuch a Caſe as this, that 
happens on ſlight Words, the Priſoner called the 
Deceaſed a Louſie Dog; and the Deceaſed ſaid, f 
I be ſo, you made me ſo; Can this be a reaſonable 
Cauſe to kill him? And if you belieye them to be 
no reaſonable Cauſe of Provocation, and that this 
Blow was given by the Priſoner, and was the Oc- 
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caſion of Moore's Death, as the Witneſſes alledge, 
I cannot ſee what diſtinction can be made, but 
that the Priſoner is guilty of Murther. Indeed, if 
there had been a Mutiny at that time, and he had 
ſtruck him at the time of the Mutiny, there might 
have been a reaſonable Cauſe for him to plead in 
his Defence, and it ought to have been taken in- 
to Conſideration ; but it appears, that what Muti- 
ny there was, was a Fortnight at leaſt before. 
Therefore, Gentlemen, I muſt leave it to you; 
if you belicye the King's Witneſſes, and one of 
the Priſoner's own, that this Blow was given by 
the Priſoner, in manner aforeſaid, and are ſatis- 
fied that it was done without reaſonable Cauſe or 
Proyocation, then he will be guilty of Murther ; 
and if you do believe him guilty of Murther, up- 
on this Evidence, you muſt find him ſo : If not, 
you mult acquit him. | 

Kidd. My Lord, I have Witneſſes to produce 
for my Reputation. 

L. C. B. Ward. Mr Kidd, we gave you Time to 
make your Defence; why did not yon produce 
them ? You were asked more than once, if you had 
any more to ſay; and you ſaid you would call 
no more Witneſſes. 

Kidd. 1 can prove what Service I have done for 
the King. | 

L. C. B. Ward. You ſhould have ſpoken ſooner ; 
hut what would that help in this Caſe of Murther ? 
You ſaid you had no more to ſay, before I began. 


Then an Officer was ſworn to keep the Jury; and 
about an Hour after, the Fury returned, and 
gave in their Ferditt. 


Cl. of Arr. Gentlemen, anfwer to your Names. 
Nath. Long. 

Nath. Long. Here, Cc. | 

Cl. of Arr. Are you all agreed of your Verdict? 

 Omnes. Ves. | 

Ci. of Arr. Who ſhall ſay for you? 

Omnes. Foreman. 

Cl. of Arr. William Kidd, hold up thy Hand ; 
(which he did.) Look upon the Priſoner. Is he 
guilty of the Murther whereof he ſtands indicted, 
or not guilty ? 

Foreman. Guilty. _ 

Cl. of Arr. Look to him, Keeper, 


The TRYAL of William Kjdd, Nicholas 
Churchill, James Howe, Robert Lamley, Mil- 
liam Jenkins, Gabriel Loffe, Hugh Parrot, 
Richard Barlicorn, Abel Owens, and Darby 
Mullins, for Piracy and Robbery on a 
Ship called the Quedagh Merchant. 


HE Jurors for our Sovereign Lord the King, 
do, upon their Oath, preſent, That William 
Kidd, late of London, Mariner; Nicholas Churchill, 
late of London, Mariner; James Howe, late of 
London, Mariner; Robert Lamley, late of Lon- 
don, Mariner; William Jenkins, late of London, 
Mariner; Gabriel Loffe, late of London, Mariner; 
Hugh Parrot, late of London, Mariner; Richard 
Barlicorn, lat? of London, Mariner ; Abel Owens, 
late of London, Mariner; and Darby Mullins, late 


of London, Mariner: The 30th Day of January, in 


the Ninth Tear of the Reign of our Sovereign Lord, 
William the Third, by the Grace of God, of Eng- 


land, Scotland, France, and Ireland, King, Defen- 


der of the Faith, &c. by Force ang Arms, &c. upon 


The Tryal of 


the High Sea, in 4 certain Place diſtant about Ten | 


13 Wil. 3. 


Leagues from Cutſheen in the Eaſt- Indies, and pit, 
in the Juriſdiction of the Admiralty of England 44 
Piratically and Feloniouſly ſet upon, board, break. and 
enter a certain Merchant- Ship called the Quedagh Mer. 
chant, then being a Ship of certain Perſons, (tg the 
Jurors aforeſaid unknown) and then and there Pirai 
cally and Feloniouſiy did make an Aſſault in and on 
certain Mariners (whoſe Names to the Juror, Afore. 
ſaid are unknown) in the ſame Ship, in the Peace, 
God, and of our ſaid now Sovereign Lord the K. 

then and there being, Piratically and Feloniouſly did 
put the aforeſaid Mariners of the ſame Ship, in 1, 
Ship aforeſaid then being, in corporal Fear of thei- 
Lives, then and there, in the Ship aforeſaid, upon the 
high Sea, in the Place aforeſaid, diſtant about Jen 
Leagues from Cutſheen aforeſaid, in the Eaſt-Indies 
aforeſaid, and within the Juriſdiction aforeſaid, pi. 
ratically and Felomouſly did Steal, Take, and ca- 

away the ſaid Merchant Ship called the Cuedagh 
Merchant, and the Apparel and Tackle of the ſame 
Ship, of the Value of 400 l. of lawful Money of Eng. 
land; Seventy Cheſts of Opium, of the Value of 


14001], of lawſnl Money of England; Two Hundred 


and Fifty Bags of Sugar, of the Value of 100 l. of 
lawful Money of England; Twenty Bales of Ray 
Silk, of the Value of 400 J. of lawful Money of Eng- 
gland; an Hundred Bales of Callico's, of the Value 
of 200 l. of lawful Money of England; Two Hu 
dred Bales of Muſlin's, of the Value of 10091, of 
lawful Money of England; and three Bales of Re. 
mels, of the Value of 301. of lawful Money of Eng- 
land : The Goods and Chattels of certain Perſons (to 
the Jurors aforeſaid unknown ;) then and there, mou 
the High Sea aforeſaid, in the aforeſaid Place, diſtant 
about ten Leagues from Cutſheen aforeſaid, in the 
Eaſt-Indies aforeſaid, and within the Furiſdiftin 
aforeſaid, being found in the aforeſaid Ship in the Cu- 
ſtody and Poſſſion of the ſaid Mariners in the ſame 
Ship, from the ſaid Mariners of the ſaid Ship, and from 
their Cuſtody and Poſſeſſion, then and there, upon the High 
Sea aforeſaid, in the Place aforeſaid, diſtant about ten 
Leagues from Cutſheen aforeſaid, in the Eaſt-Indies 
aforeſaid, and within the Juriſdiction aforeſaid, againſ 
the Peace of our ſaid now Sovereign Lord the King, 


his Crown and Dignity, &c. 


Cl. of Arr. Q ET Wit. Kidd, Nicholas Churchill &c; 
to the Bar; (and ſo of the reſt.) Will 
Kidd, hold up thy Hand; (which he did, and ſo the 


reſt. 8 

You the Priſoners at the Bar, thoſe Men that 
you ſhall hear called, and that perſonally appear, 
are to paſs between our Sovereign Lord the King 
and you, _ Tryal of your ſeveral Lives and 
Deaths : If therefore you, or any of you will 
Challenge any of them, your Time is to ſpeak to 
them as they come to the Book to be ſworn, and 
before they be ſworn. | 


And there being no Challenges, the Twelve that mere 
ſworn on the Fury were as follow : 


John Cooper, | P. Walker, 

Jo. Hall, William Hunt, 

Jo. James, John Mic hlethwait, 
Peter Parker, Richard Chiſwell, 
Caleb Hool, Abraham Hickman, 
R. Rider, George Grove. 


Cl. of Arr. Cryer, Count theſe; John Comper. 


7 


Cryer, One, &c. Twelve good Men and true, 
ſtand together, and hear your Evidence. 


e 


T Then the 1 


1701. 


ual Proclamation for Information Was 
rade; and the Priſoners being bid to hold up their 
Hands, the Clerk of Arraignments charged the 


Jury with them thus : 


* Arr. You of the Jury, look upon the Pri- 
<6: hearken to their Cauſe. They ſtand 
Indicted by the Names of William Kidd, &c. (as 
wang $1 Arraigned, and. thereunto have 
ſverally pleaded, not guilty 3 and for their Trial, 

ut themſelves on God and their Country, which 
Country you are. Your Charge is, to enquire 
whether they be guilty of the Piracy and Rob- 
ry whereof they ſtand Indited, in Manner 


— Form as they ſtand Indicted, or not guilty, 


e. | 28 

Churchill. My Lord, I beg your Opinion, 
4 1 may not plead the King's Pardon? 

L. C. B. Ward. Let us ſee your Pretences: You 


' ſhall have all legal Defences and Advantages al- 


lowed to you. 


N. Churchill, I came in upon his Majeſty's Pro- 


TS Wind Have you the King's Proclama- 


ion ? If you have, let us ſee it. 
9 We had notice of it at Guiana, and 
we delivered up our ſelves to Col. Baſs, Gover- 
nour of Eaft-Ferſcy, and I have it under his Hand. 
1 beg your Lordſhip would appoint me Council to 


plead my Cafe. 


The Paper was ſhown, and read. 


Mr Crawley. I know not when it was. | 
Churchill, 1 had notice of it at Guiana: I have 


been two Years in Cuſtody. 


L. C. B. Ward. How long have you been a Pri- 


ſoner? 
Churchill, Almoſt two Years: Two Years next 


July. 
L. C. B. Ward. and the reſt of the Judges. The 
Proclamation (for what you ſay your ſelf) does not 


reach your Caſe. 


Howe, Churchill, Mullins, We came in, upon the 
Proclamation, all the ſame Day. 

Mr J. Powell. How can you make it appear you 
furrendred ? ; 

Priſoners. Here is an Affidavit made of it by 
the Governor's Secretary ; and there's the Gen- 
tleman himſelf, Col. Baſs. | 

Mr F. Powell. You muſt make it out that you 
have come in within the Conditions of that Pro- 
clamation, if you have any Benefit by it. 

L. C. B. Ward, Let the Proclamation be read, 
(which was done accordingly, and it here follows :) 


By the KI N G, A Proclamation. 


William R. 


Cuz We being infozmed, by the 
frequent Complaints of our good 
: Subjets Trading to the Eaſt-In- 
dies, of ſeveral wicked Piracies commit. 
ted on thoſe Seas, as well upon our own 
Subjets, as thoſe ofour Allies, have there: 


he Indictment.) Upon this Indictment 


Captain William Kidd, and others for Piracy. 46 i 


foe thought fit (fo2 the Security of the 
Trade of thoſe Countries, by an utter 
Extirpation of the Pirates in ap Parts 
Eaſtward of the Cape of Good Hype, ag 
well beyond Cape Comorin, as on this ſide 
of it, unleſs they ſhall fozthwith lurren⸗ 
der themſelves as is herein after vireted) 
to ſend out a Squadzoi of Yen of War, 
under the Command of Captain Thomas 
Warren. Now we, to the Jntent that 
ſuch who have been guilty of any As of 
Piracy in thoſe Seas, may have Notice of 
our moſt gracious Intention, of ertend: 
ing our Royal Mercy to ſuch of them as 
ſhall ſurrender themſelves, and to cauſe 
the ſevereſt Puniſhment acco2ving to Law 
to be inflited upon thoſe who ſhall conti⸗ 
nue obſtinate, have thought fit, by the 
Advice of our Pꝛivy Council, to Tfſue this 
P2oclamation; hereby Requiring and 
Commandfag all pcrſons who have been 
guilty of any Act of Piracy, oꝛ any ways 
Aiding or Aſſiſting therein, in any place 
Eaſtward of the Cape of Good Hope, tg 
ſurrender themſelves within the ſeveral 
reſpe#ive Times herein after limited, un- 
to the ſaid Captain Thomas Warren, and 
the Commander in chief of the ſaid Squa⸗ 
dꝛon fo2 the time being, and to Iſrael Hayes, 
Peter Dellanoye, and Chriſtopher Pollard, 
Eſquires, Commiſſioners appointed by us 
fo2 the ſaid Expedition, oz to any Thee 
of them, oz, in caſe of Death, to the ma- 
Jjo2 part of the Survivors of them. Ind 
We do hereby declare, That ve have been 
Gzaciouſly pleaſed to Impower the laid 
Captain Thomas Warren, and the Com- 
mander in chief of the ſaid Squadꝛon fo 
the time being, Iſrael Hayes, Peter Della- 
noye, and Chriſtopher Pollard, Eſquires, 
Commiſſioners afozeſaid, oz any Thee 
of them, oz, in caſe of Death, to the ma: 
jo; part of the Survivozs of them, ta 
give Aſſurance of our moſt gracious Par⸗ 
don unto all ſuch Pirates in the Eaſt-In- 
Gol Hop all Eaſtward of the Cape of 


Good Hope, who ſhall ſo ſurrender them 
ſelves fo2 Piracies oz Robberies commit: 
ted by them upon the Sea oz Land; ex- 
cept nevertheleſs ſuch as they ſhall com⸗ 
mit in any Place whatſoever after Notice 
of our G2ace and Favour hereby decla- 
ted; And alſo Excepting all ſuch Pira- 
cies and Robberies as ſhall be committed 
from the Cape of Good Hope Eaſtward, 
to the Longitude oz Meridian of Socatora, 
after the laſt Day of April 1699. and in 
any Place from the Longitude oz Meridi⸗ 
an of Socatora Eaſtward, to the Longi⸗ 
tude 02 Meridian of Cape Comorin, after 
the laſt Day of June, 1699. and in any 
Place whatſoever Caſtward of Cape Co- 

moria 
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morin after the laſt Day of July, 1699. 
And allo excepting Henry Every altas 
Bridg men, and William Kidd. 


Gives at our Court at Renſington, the Eighth 
Day of December, 1698. In the Tenth 


Year of our Reign. 


God fave the King. 


Clerk. There is no Day mentioned in this Paper 
when they ſurrendred themſelves. | 

Mr Moon. My Lord, about the Year 1697, 
there was a ſpecial Commiſſion given to Four 
Perſons, and they were to proceed in their Voy- 
age to the Indies, and they carried a great Num- 
ber of Proclamations, that all the Pirates in ſuch and 
ſuch Places ſhould ſurrender themſelves. Now 
they came to St. Helena with them, and Captain 
Warren was ſent to St Mary's, and he was to de- 
liver ſome of theſe Proclamations there, and the 
Commiſſioner had then the Embaſſador to the 
Great Mogul on Board, and this Captain Warren 
theſe Proclamations. Warren comes and delivers the 
Proclamations out, and among the reſt the Priſoner 
at the Bar having notice of this, he goes to the 
Goyernor, and confeſſes he had been a Pirate, 


und deſired them to take notice that he ſurren- 


dred himſelf ; and we have the Governor here, 
to give an Account of this Matter. 

L. C. B. Ward. The Proclamation ſays they muſt 
furrender themſelves to ſuch and ſuch Perſons by 
Name. See if it be not ſo. (Then the Procla- 


mation was read again.) Here are ſeveral Qua- 


lifications mentioned ; you muſt bring your ſelves 
under them, if you would have the Benefit of it. 

Dr Newton. Let them ſhow that they ſurren- 
dred themſelves to the Perſons they were to ſur- 
render to. | 

Mr Moxon. My Lord, we will prove we gave 
Notice within the Time, by this Paper. 

Mr Soll. Gen. There is no Time mentioned in 
it. (The Affidavit was read,) Charles Hally, Gent. 
Maketh Oath, That in the Tear 98, there being Notice 
of his Majeſty's gracious Pardon to ſuch Pirates as 


ſhould furrender themſelves, James Howe, Nicholas 
Churchill, and Darby Mullins, in May 1699, did 


ſurrender themſelves to Jeremiah Baſs, and he did 
admit them to Bail. 

L. C. B. Ward. There are Four Commiſſioners 
named 1n the Proclamation: There is no Gover- 
nor mentioned that is to receive them, only thoſe 
Four Commiſſioners. 

Mr Moxon. But, my Lord, conſider the Nature 
of this Proclamation, and what was the Deſign of 
it, which was to invite Pirates to come in. 

Mr Coiers, We muſt keep you to the Procla- 
mation. Here is not enough to put off the 
Tryal. | 

L. C. B. Ward. If you had brought your ſelves 
within the Caſe of the Proclamation, we ſhould 
be very glad. You that offer it, muſt conſider it 
is a Special Proclamation, with divers Limitati- 
ons; and if you would have the Benefit of it, 
you muſt bring your ſelves under the Conditions 
of it. Now there are Four Commiſſioners na- 
med, that you ought to ſurrender to; but you have 
not ſurrendered to any one of theſe, but to Co- 
lorel Bs, and there is no ſuch Man mentioned in 
This Proclamation, 


The Tryal of 


13 Will 3. 
Mr Xnapp, My Lord, and Gentlemen of the Ju- 
ry, The Indictment ſets forth, That the Priſoners 


at the Bar, on the 3zoth of January, in the Ninth 


Year of his Majeſty's Reign, ten Leagues diſtant 


from Curſheen, did Piratically ſeize and rob a cer. 


tain Ship called the Ozedagh Merchant, and put the 
Men in fear of their Lives; and the ſaid Ship 


with her Apparel, Tackle, and Goods, did they 


and there, upon the High Sea, take and car 


away, againſt the Peace of our Sovereign Lord 
the King, his Crown and Dignity. To this in. 
di&ment they have Pleaded, Not guilty. If ye 
prove it upon them, you muſt find them guilty 

Dr Newton, Advocate of the Admiralty. My Lord 
and Gentlemen, The Priſoners at the Bar, Cap- 
tain Will, Kidd, late Commander of the Adventure 
Galley, and nine other Mariners in the fame ve. 
ſel, ſtand Indicted for Feloniouſly and Piratically 
Aſſaulting and taking a Ship called the Quegy, 
Merchant, on the High Sea near Cutſheen, in the 
Eaft- Indies, about the 3oth of January, in the Ninth 
Year of his Majeſty's Reign: The Ship was con— 
ſiderable for its Force and Bulk, being about 
400 Tun; and more conſiderable for its Ladin 
having on Board to the Value of many Thouſand 
Pounds. 

This Cap. Xidd, who thus aQed the Pirate him- 
ſelf, went from England in April 1696, with a 
Commiſſion dated the 26th of January preceeding, 
to take and ſeize Pirates in the Indian Seas, which 
were then very much and very dangerouſly infeſted 
by them, to the great Hazard, and Lofs, and Ruine 
of the Merchant. 

The Ship carried 30 Guns, and there were on 
Board about 80 Men; but the Captain being come 
to New - Jork in July 96, pretending, as indeed it 
was deſigned he ſhould, and he had undertaken 
to make that Deſign good, that he was going to 
Madagaſcar, (which was the known and common 
Receptacle of the Pirates in thoſe Seas) to take 
Pirates, and free the Seas from thoſe Diſturbers 
of the Commerce of Mankind ; ſo many came in 
to him, being invited by Articles publickly ſet 
up by him in that Place, that his Number quick- 
ly encreaſed to 155 Men; a Force ſufficient, if he 
had meant well, to have made him uſeful to the 
Publick; and to prove as miſchieyous, if his De- 
ſigns were otherwiſe: And what thoſe were will 
quickly appear. 8 

After calling in at ſeveral Places for Proviſions, 
and among others at Madagaſcar, in July 97, he 
failed to Babs-key, a ſmall Iſland at the Entrance 
of the Red-Sea, and a convenient Station for the 
obſerving what Veſſels went from thence to the 
Indies; and now inſtead of taking Pirates, he be- 
comes one himſelf, and the greateſt and the work: 
of all. Here he ſtaid three Weeks, in expectati- 
on of the Mocca Fleet, to make his Benefit and his 


Fortune out of it: For whatever he had before 


pretended, this was his real Deſign, and now ſo 
poſſeſſed his Mind, that he could not refrain from 
declaring, and that often, to his Men, That now 
he ſhould make his Voyage and ballaſt his Ship 
with Gold and Silver. After long ExpeQation, 
the Fleet, on the 14th of Auguſt, to the Num- 
ber of 14, came by : He fell in with the middle 
of them, fired ſeveral Guns at them ; but finding 


they had an Engliſh and Durch Convoy, that De- 


ſign happily fail d of the wiſb'd for Succeſs. : 

This Difappointment however did not diſcov- 
rage him, but that he proceeded on for the Coaſt 
of Malabar, where he knew the Trade was con- 


ſiderable, 


8 mne * 


+ A. wad two @ 


SOS wm ©. es © wma tis 


t 


— 0 ERS. 


ed 


E ſons, 


ae * Advant 1d be pro 
d his Advantage wou - 

fidera bis, cn = diſturbing it; and there ac- 
ru ly for ſeveral Months, he committed ma- 
ww — piracies and Robberies, taking the Ships 
— — of the Indians and others at Sea, Moors 
and Chriſtians, and torturing cruelly their Per- 
and to diſcover if any thing had eſcaped his 
ds; burning their Houſes, and killing after 
** barous manner the Natives on the Shore ; 
g — cruel, dreaded and hated both on the Land 
2 ©iminal Attempts and Actions had ren- 
Jered his Name (to the Diſgrace and the Preju- 
of the Engliſb Nation) too well known, and 
rr eto deteſted, in thoſe remote Parts of the 
World; and he was now looked upon as an Arch- 
pirate, and the Common Enemy of Mankind; 


and accordingly two Fortugueſe Men of War went 


t i it of him, and one met with him 
— feucht bim for ſeveral Hours ; but Xidd's For- 
tune then reſerved _ for another Place, and ano- 

r of Tryal. 
1 — the . number of Veſſels he took 
on that Coaſt, was the Ship he now ſtands Indicted 
for, the Quedagh Merchant, being then on a Tra- 
ding Voyage from Bengal to Suratt, the Com- 
mander Engliſh, Captain Wright, the Owners Ar- 
menian Merchants, and others; he had taken Moors 
before, but Moors and Chriſtians are all alike to 
Pirates, they diſtinguiſh not Nations and Reli- 
8. 

5 Thoſe on Board the Veſſel offered 30000 Rupees 
for her Ranſom : but the Ship was too conſidera- 
ble to be parted with, even for ſo great a Sum : 
So Kidd fold Goods out of her, on the Neighbour- 
ing Coaſt, to the Value of Ten or Twelve Thou- 
ſand Pounds, out of which he took whatever he 
could pretend to for Ammunition and Proviſions, 
with Forty Shares for himſelf; and the Remain- 
der was diſpoſed of amongſt the Crew, and par- 
ticularly thoſe who are here Indicted with him, 
who accompanicd him, who aſſiſted him through- 
out in all his Piracies, and who now too ſhare 
the Spoils and the Guilt with him. . 

With this Ship and another, and the Remain- 
der of the Goods not ſold on the Coaſt, he failed 
once more for Madagaſcar, where he arrived in 
the beginning of May 98, and there again, what 
was left on Board; was divided according to the 
ſame Proportions, and amongſt the ſame Perſons 
as before, each Mariner having about three Bales 
to his Share. | 


Then the Fury brought in their Verdict againſt Wil- 
liam Kidd for Murther : And Dr Newton 
proceeded ; 


It is not to be omitted, That at his Return to 
Madagaſcar, there came on board him ſome Per- 
ſons from the Ship The Reſolution, formerly the 
Mocca Frigat, (for the Piratical ſeizing of which 
Vellel there have been formerly Tryals and Con- 
victions in this Place) of which Captain Culliford, 
a notorious Pirate, now in Cuſtody, and againſt 
whom two Bills have been found for Piracy, by the 
Grand Jury, was the Commander : They at firſt 


ſeemed to be afraid of Kidd, but without any 


Ground, as his former Actions had demonſtra- 
ted, and the Sequel ſnewed. They who were 
hardened Pirates, and long inured to Villanies, 
could ſcarce think that any Man could ſo betray 
the Truſt and Confidence the Publick had placed 
in him, and ſaid, They heard he was come to take 


Captain William Kidd, and others for Piracy. 


463 
and hang, them. But Captain Kidd aſſured them, 
That he had no ſuch Deſign, and that he had ra- 
ther his Soul ſhould broil in Hell, than do them 
any Harm ; bid them not be afraid, and ſwore he 
would be true to them, And here indeed he did 
not break his Word : This was his way of _ 
True to his Truſt, and making good the Ends o 
his Commiſſion, in acting with the greateſt Trea- 
chery and the greateſt Falſeneſs that ever Man 
did. And to make all that has been repreſented 
of him true, Captain Kidd and Captain Culliford 
went on Board, Treated, and preſented each o- 
ther; and inſtead of taking Culliſord, as it was his 
Duty to have done, and his Force was ſufficient 
to have performed it, he gave him Money and 
Ammunition, two great Guns and Shot, and other 
Neceſſaries to fit himout to Sea, that he might be in 
a Condition the better to take and ſtize other In- 
nocent Perſons. | | 

His own Ship he now left, and went on Board 
the Quedagh Merchant; ſeveral of his Men then 
went from him, but not the Priſoners, they were all 
along Well-wiſhers and Aſſiſtants to him, fought 
for him, divided the Plunder with him, and are 
now come to be tryed with him. 

This, Gentlemen, is the Crime he is Indicted 
for, Piracy ; the growing Trouble, Diſturbance 
and Miſchief of the Trading World, and the 
peaceable part of Mankind, the Scandal and Re- 
proach of the European Nations, and the Chriſti- 
an Name, (I wiſh { could not ſay, that the Xidd's 
and the Avery's had not made it more particularly 
ſo of the” Engliſh) amongſt Mahometans and Pagans, 
in the extreameſt Parts of the Earth; which turns 
not only to the Diſadyantage of the immediate 
Sufferers, but of all ſuch as traſſick in thoſe Coun- 
tries, whether Companies or ſingle Merchants, 
who are to ſuffer for the Misfortunes of others, 
with whom, it may be, they have no Dealings; 
and for the Villanies of ſuch, whom they and 
- Mankind equally and juſtly deteſt and ab- 

or. 

This is the Per ſon that ſtands Indicted at that 
Bar, than whom no one in this Age has done 
more Miſchief, in this worſt kind of Miſchief; or 
has occaſioned greater Confuſion and Diſorder, 
attended with all the Circumſtances of Cruelty 
= Falſchood, and a Complication of all manner 
of III. 

If therefore theſe Facts ſhall be proved upon 
him, you will then, Gentlemen, in finding him 
Guilty, do Juſtice to the injured World, the 
Engliſh Nation, (our Common Country) whoſe 
Intereſt and Welfare ſo much depend on the En- 
creaſe and Security of Trade; and, laſtly, to 
your ſelves, whom the Law has made Judges of 
the FaR. | 

Mr Sol. Gen. My Lord, and Gentlemen of the 
Jury, I am of Council for the King, againſt the 
Priſoners at the Bar, in this Caſe, with the Do- 
Qor that has opened the Matter from the begining. 
Theſe Priſoners at the Bar went out with Com- 
miſſions for good Purpoſes, though they made uſe 
of them to yery bad ones. Gentlemen of the Ju- 
ry, I muſt tel] you, The Charge upon which you 
are to enquire, is only upon a certain Ship called 
the 22 Merchant, and to that we ſhall apply 
our Evidence. What was taken in her, has been 


opened already: All we will do now, is to call our 
itneſſes, and make out to your Satisfaction the 
Things charged upon them. 
Mr Coniers. My Lord, we ſhall prove this Charge 
by the Perſons that were Evidence before, Rober 
1 Bradlinhatm 


| 
| 
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Bradinham, and Joſeph Palmer. They went out 
with Captain X:dd in his Voyage, and he began 
it in April 1696. I believe it will be neceſſary 
that they give ſome Account before this Piracy 
was committed, which was not in Time till Febru- 
ary 1697. They will give you an Account of ſome 
Plunders that happened before this, and then of 
the taking of this Ship, and the dividing it a- 
mongſt them. 

Mr Juſtice Powell. When went they out? 

Mr Coniers. They began their Voyage in April 
1696, and took this Ship in February 1697. They 
did all along that Voyage commit ſeveral Plun- 
ders on ſeveral Ships they thought a Prey. Their 
Deſign was, not to take Pirates, but to take what 
they could get out of any Ships, Friends or Ene- 
mies: For in this Ship, the Quedagh Merchant, 
which was a Mooriſh Ship, there were ſeveral Ar- 
menians; and they offered them a great Sum of 
Money to redeem the Ship, but they refuſed it; 
and they diſpoſed of the Goods, and divided the 
Money: And for the Proof of that, we will call 
Mr Bradinham. 

Mr J. Powell. 1 underſtand that he had a Com- 
miſſion ; therefore if any one has a Commiſſion, 
and he acts according to it, he is not a Pirate; 
but if he take a Commiſſion for a Colour, that he 
may be a Pirate, it will be bad indeed: And 
therefore if you can prove that he was a Pirate 
all along, this will be a great Evidence againſt him. 

Mr Coniers. My Lord, We will prove that; ſo 
that the Commiſſion was but a Colour. Mr Bra- 
 dinham, Pray give my Lord and the Jury an Ac- 
count when you began your Voyage, and your 
Proceedings afterwards. 

Bradinham. Sometime in the Year 16g6 ; about 
the beginning of a, I and others, were with Capt. 
Kidd: And we failed from Plymouth, deſigning for 
New-Tork ;, and in the Way to New-York we met 
with a French Banker, and took her. 

Mr Coniers, Tell the Court what Ship it was 
you went in, and with whom. 

Bradinham. We went with Captain Kidd, in the 
Adventure-Galley. | 

Mr Coniers, What Number of Men had you 
when you went firſt out? 

Bradinham. About Seventy or Eighty Men. 

Mr Coniers. What Force of Guns had you? 

Bradinham. We had thirty Guns. 

Mr Coniers. In what Office was Captain Kidd in 
the Ship? 

Bradinham. He was the Commander of her. 

Mr Coniers. Now tell my Lord, and the jury, 
what time you left England, and how you pro- 
ceeded. | 

Bradinham. In May 1696, we left Plymouth, and 
went to New-York, and in the way met with a 
French Ship, and took her: And when we came to 
N:w-Tork, Captain Kidd put up Articles, That if 
any Men would enter themſelves on Board his Ship, 
they ſhould have their Shares of what ſhould be 
taken, and he himſelf was to have Forty Shares. 

Mr Conicrs. What Number of Men did he get 
after theſe Articles were publiſhed ? | 

Bradinbam. HE carried from New-York an Hun- 
dred and fifty five Men. a 

Mr Coniers, Whither did he ſail then? 

Bradinham. To the Madera's, from thence to 
Bonavis, from thence to St Fago, from thence to 
Madagaſcar, from thence to Joanna, from thence 
to Mahala, from 7ahala to Joanna again, and from 
thence to the Red- Sea; and there we waited for 
the Mocca Fleet. They paſſed us one Night, and 
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he purſued them, and went among them. 2 
deſigned to take what he could of them bue 


Fleet? 


13 Will. 3 
nd was 


he found they were too ſtrong for him 
fain to leave them. : 
Mr Cowper. How long did y ie i : 
that Fleet? 3 
Bradinham. A Fortnight or Three Weeks 
Mr Cowper. Did he expreſs himſelf that h 
did oFor wait for that Fleet? ; 6 
Bradinham. Ves; he ſaid that he did 
make a Voyage out of them. ia del to 
Mr Comper. Did he not lie in wait f. 
Effects in . Fleet? or any French 
<> oat — only for the Mooriſh Fleet 
r Cowper. What do BA 
— you mean by the Mooriſh 
Bradinham. 
merans. 
Mr Comper. 


and Wag 


The Natives of India, the Mats. 
Where did you lie in wait for that 


In the Red-Sea. 

In the Mouth of it ? 

Yes. 

Is it a fit Place for that Purpoſe ? 
Several Sail of Ships may lie * 
Did you expect them? 

Ves; Capt. Kidd waited for them. 

How long did you ſtay there? 

Bradinham. About a Fortnight. 
Mr Coniers. Did yon do any thing in that time to 
get Intelligence ? 

Bradinham. Captain Kidd ſent his Boat three 
times to Mocca, to ſee if they could make any Diſ- 
covery ; and the two firſt times they could make 
none; but the third time they brought word the 
Ships were ready to fail: And accordingly they 
came, and we failed after them, and fell in witk 
them, and Captain Kidd fired at them. | 
Mx Cmper. You ſay, he ſent his Boat three times 
for Intelligence; Can you remember what Anſwer 
they brought ? 

Bradinham. The two firſt times they brought no 


Bradinham. 
Mr Comper. 
Bradinham. 
Mr Comper. 
Bradinham, 
Mr Comper. 
Bradinham. 
Mr Coniers. 


Intelligence, but the third time they brought Word 
that fourteen or fifteen Ships were ready to fail. 


Mr Cowper. What Colours did they ſay they 
had ? 

Bradinham. I cannot tell that. When Cap- 
tain Kidd had fetched them up, he found they 
were under Convoy, and ſo he left them: And 
then he was going to the Coaſt of Aalabar, and 
by the Way met with Captain Parker. | 

Mr Juſtice Powe/. Did they fire any Guns at the 
Mocca Fleet? | 

Bradinham. Les; Captain Xidd fired divers Guns 
at them. | | 

Mr Coniers. After ſuch time as you left the 
Mocca Fleet, What happened after that? Recol- 
le& your felf. 

Bradinham. We took a Ship that Capt. Parker 
was Commander of, between Carawar and the 
Red-Sea. . 3 

Mr Coniers. What Ship was this that Captain 
Parker was Commander of? | 

Bradinham. A Mooriſh Ship, ſhe came from Bom. 
bay, and Captain Parker was the Maſter. ; 
= F Coniers. What did you take from this 

ip? 

Bradinham. Captain Xidd took out Parker, and 

a Portugueſe for a Linguiſter, 

, = 3 A Linguiſter ; What do you mean 
y that? _ | 

' Bradinham. An Interpreter. He took out of 

her a Bail of Coffee, a Bail of Pepper, about 8 
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jeces of Arabian Gold, and ordered ſome Men 

2 he be and hoiſted up by the Arms, and 
drub'd with a naked Cutlace. 

Mr Coniers- Why did he do that? 

Bradinham. That they might confeſs what Mo- 

had. 

1 Were thoſe Men Frenchmen that 
were thus uſed ? ; 

Bradinham. No; they were Moors. 

Mr Coniers. Was there any Demand made of 
thoſe Men, Ca ain Parker, and the Portupueſe ? 

Bradinham. Ves; The Engliſh Factory ſent for 
this Parker and the Portugueſe, and he deny'd that 
he had any ſuch Perſons on Board, -for he kept 
them in a Hole. 4 

Mr Cniers. Do you know any thing more? 

Bradinham. Then he went to Sea, and that 
Night he met with a Portugueſe Man of War; the 


next Morning he came up with her, and the Por- 


eugueſe firſt fired at Captain Kidd, and he at him 
again; they fought four or five Hours; Captain 
Xidd had ten Men wounded. 

Mr Coniers. So that there was nothing more than 
Fighting. 

Bradinham. No. : 

Mr Coniers. Go on; What did you do next? 

Bradinham. We went to the Coaſt of Mala- 
bar. WY 
Mr Coniers. What did you go thither for? 

Bradinbam. We went to one of the Malabar 
Iſlands for Wood and Water, and Captain Kidd 
went a-ſhore, and ſeveral of his Men, and plun- 
dered ſeveral Boats, and burnt feyeral Houſes, 
and ordered one of the Natives to be ty'd to a 
Tree, and one of his Men to ſhoot him. 

Mr Coniers. Pray go on: What was the Reaſon 
of his ſhooting this Indian ? 

Bradinham. One of his Men, that was his Coo- 

, had been a-ſhore, and ſome of the Natives 

cut this Man's Throat, and that was the Reaſon 

he ordered his Men to ſerve this Man ſo. 

Mr Coniers. Pray go on, and give an Account 
what happened afterwards. 1 | 

Bradinham. Then we came back again to the 


| Malabar Coaſt, and cruiſed ; and in October he kil- 


led his Gunner, William Moore. 
Ly Coniers, Tell what happened next after 
that. 

Mr Cowper. Was this the October next after he 
left England, or the Vear following. 

Bradinham. It was in October 1697. 

Mr Coniers. Well, Go on. 
Bradinham. Some time in November he took a 
Mooriſh Ship belonging to Suratt, there were two 
Dutchmen belonging to her, the reſt were Afoors. 
Captain Kidd chaſed this Ship under French Co- 
lours; and when the Dutchman ſaw that, he put 
out Hench Colours too. And Captain Kidd came 
up with them, and commanded them on Board ; 
and he ordered a Frenchman to come upon Deck, 
and to pretend himſelf Captain. And fo this 
Commander comes aboard, and comes to this 
Monſieur Le Roy that was to paſs for the Captain; 
and he ſhows him a paper, and ſaid it was a 
French Paſs, And Captain X3dd ſaid, By God, Have 
T catch'd you ? You are free Prize to England. We 
took two Horſes, ſome Quilts, &c. and the'Ship 
he carried to Madagaſcar. In December he took a 


Mooriſh Keteh, ſhe was taken by the Boat, we had 


one Man wounded in taking of her, 
Mr Coniers, When was this done? 
Bradinham. In December 1697. 


Mr Coniers, What did you plunder then? 
Vol. IV. — Sys Y | P under then 2 
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ſelf to the Ships or Boats there? 


Bradinham. Our People took the Veſſel a-ſhore, 
and Captain Xidd took out of her thirty Tubs 
of Sugar, a Bail of Coffee, &t. and then he order- 
ed the Veſſel to be turned a- drift. | | 

Mr Comers, What followed in January ? | 

Bradinham. January the 20th, Captain Kidd 
took a Portugneſe that came from Bengal : He took 
out of her two Cheſts of Opium, ſome Eaft- India 
Goods, and Bags of Rice, &c, 

Mr Coniers. How long did you keep this Ship ? 

Bradinham. He kept this Portugueſe Ship about 
ſeyen Days: He took out of her ſome Butter, Wax, 
and Eaſt-India Goods: He kept her till he was 
chaſed by ſeven or eight Sail of Dutch, and then 
he left her. | 

Mr Coniers. My Lord, Now we are come to 
that on which the Indi&ment is founded. Mr Bra- 
dinham, give a particular Account of that. 

Bradinham. Some time in January, Captain Kidd 
took the Quedagh- Merchant: He gave her chaſe un- 
der FrenchColours : He came up with her, and com- 
manded the Maſter aboard: And there came an 
old Frenchman in the Boat; and after he had been 
aboard a while, he told Captain Kidd he was not 
the Captain, but the Gunner. And Captain Kidd 
ſent for the Captain on board his Ship. 

Mr Gniers. Who was that? 

Bradinham. Mr Wright. 

Mr Coniers. What Countryman was he? | 

Bradinham. An Engliſhman. He was ſent fot 
aboard, and he came; and Captain Xidd told him, 
he was his Priſoner. And he ordered his Men to 
go a-board, and take Poſſeſſion of the Ship, and 
diſpoſed of the Goods on that Coaſt to the Value of 
Seven or Eight Thouſand Ponnds. 

Mr Coniers. What Perſons were a-board her ? 

Bradinham. There was Captain Wright, and two 
Dutchmen, and a Frenchman, and ſome Armenians; 
and the reſt Moors. 

Mr Coniers. Did theſe Armenians make any Of- 
fer of any Money for their Ranſom ? 

Bradinham. Captain Kidd told them, They ſhould 
be ranſomed, if they made an Offer that he liked 
of. So they offered him twenty thouſand Rupees. 
He told them, That was but a ſmall parcel of 
Money, and the Cargo was worth a great deal 
more. 

Mr Coniers, Who did the Cargo belong to? 

Bradinham. To thoſe Armenians, as I was in- 
formed by Captain Wright. | 

Mr Coniers. What did he do with them? 

Bradinham. He diſpoſed of ſome of them on the 
Coaſt of India. 

Mr Coniers. What did he do with the Proceed 
of the Goods he ſold ? 

Bradinham. He ſhared the Money. 

Mr Coniers. Had theſe Men' (the other Priſo- 
ners) any of the Shares ? 

Bradinham. Ves, all of them. You werea Half- 
ſhare Man, and you a Halt-ſhare Man, (pointing to 
two of them.) | 

Mr Coniers. Mr Bradinham, You ſay Capt. Wright 
came a-board Ridd's Ship. 

Bradinham. Yes. 1 

Mr Coniers. Did he diſcourſe with him? 

Bradinham. I was not with him, for he kept his 
Cabin to himſelf. | | 

Mr Coniers. But you are ſure he came a-board ? 

Bradinham. Yes. | | 

Mr Coniers. And that he was ati Engliſhman ? 

Bradinham. Yes. Peg "MS 

Nr Coniers. How did Captain xidd behave him- 
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Bradinham, He boarded ſeveral Ships, and took 
out of them what was for his turn. 


Mr Coniers. How did he uſe thoſe that he tra- g 


ded with? | | 

Bradinbam. Some of them came a- board ſeve- 
ral times, and he traded with them: But ſome of 
them came a-board when he was going away, and 
he plundered them, and ſent them a-ſhore without 
any Goods. 

Mr Coniers. What Country Men were thoſe he 
ſerved thus ? ; 

Bradinham. Mahometans : They had dealt with 
him before conſiderably. 5 

Mr Coniers. How much did he take from them. 

Bradinham. About Five Hundred Pieces of 
Eight. | | 

Mr Coniers. How do you know that? 

Bradinham. I ſaw it told afterwards. We went 
to Madagaſcar afterwards, and by the Way met 
with a Mooriſh Ship, and took out of her ſeveral 
Casks of Butter, and other Things 

Mr Comper. What were the Crew of this Ship? 

Mr J. Powell. They are Indicted for the Quedagh- 
Merchant; Were all the Priſoners in that Action? 
You have given an Hiſtorical Account from the Be- 
ginning, that he was a meer Plunderer : But now 
you are come to the Quedagh, for which they are 
Indicted ; Go not beyond it. 

Mr Coniers. Look on the ſeveral Priſoners at 
the Bar, and tell whether any of the Priſoners 
were at the taking of the Quedagh- Merchant. 

Cl. of Arr. Was William Kidd there, at the Time 
the Ship was taken ? 

Bradinham. Ves. 

Cl. of Arr. Was Nicholas Churchill there ? 

Bradinham. Yes. | | 

Cl. of Arr. Do you know James Howe ? Was he 
there ? | 
' Bradinham. Yes. 

Q. of Arr. Had he a Share > 

Bradinham. Yes. 

Cl. of Arr. Had Robert Lamley a Share ? 

Bradinbam. Yes. He was a Servant, and had but 


half a Share of the Money, and a whole Share of 


the Goods. 

Cl. of Arr. William Jenkins, was he there, and 
had a Share ? | 

Bradinham. Yes. | x 

Cl. of Arr. Gabriel Loffe, did you know what he 
had ? | 

Bradinham. He had half a Share of the Money, 


and a whole Share of the Goods. 


Cl. of Arr. Hugh Parrot, what had he ? 

Bradinham. Half a Share. | 

Cl. of Arr. Had Richard Barlicorn a Share? 

Bradinham. He had half a Share of Money, and 
a whole Share of Goods. | 

Cl. of Arr. Had Abel Owens any ? 
© Bradiaham. He had half a Share. 

Abel Owens, Had I any of it? 

Bradinham. You had it; You took it. 

Cl. of Arr. What had Darby Mullins? 

Bradinham. He had half a Share of the Money, 
and a whole Share of the Goods. | 

Mr Coniers. Now we have fully proved this as to 
the Quedagh- Merchant. p 

Dr Newton. When you came to Madagaſcar, 
what was done there? 

Pradinham, There came a Canooe to us with ſome 
Engliſn Men in her, they were formerly acquaint- 
ed with Captain Kidd, and they told him, They 
had heard, that he was come to take them, and 
hang them. > 


C 


Dr Newton. Who were they? 
Bradinham. They belonged to the 2c, P.; 
ate. pn. 
Mr Comers. Give a particular Ac 
Matter. 4 . 1 that 

Bradinham. When we came to Mad 
came a Canooe off to us, Lege, ther 

Mr Coniers. From whom? 

Bradinham. From the Moco Frigate, Cayy.; 
Culliford was the Commander. And there — 
ſome white Men in her, that had formerly = 
acquainted with Captain X; they heard that 
he was come to take them, and hang them 
told them, it was no ſuch thing for he was 2; bad 
as they. | 

Mr Coniers. Were they thought to be Pirates > 

Bradinham. They were ſo. g 


ſaid ? 


thing. And afterwards went aboard with them 
and ſwore to be true to them; and he took 2 
Cup of Bomboe, and ſwore to be true to them 
and aſſiſt them; and he aſſiſted this Captain Cal. 
ford with Guns, and an Anchor, to fit him to Sea 
again. 

L. C. B. Ward. How came you to know all this? 
Was you aboard then ? 

Bradinham. I was aboard then, and I heard the 
Words. 

Dr Newton. Were any of the Goods divided 
at Madagaſcar? 

Bradinham. Ves. | : 

Mr Coniers. Now look on the Priſoners again 
you ſay after he met with this Captain Culiford, 
you went and had a Diviſion made ; pray give an 
Account of it. | 

Bradinham. When we came to Madagaſcar; 
Captain Kidd ordered the Goods to be carried a. 
more, and ſhared. And he had forty Shares him- 
ſelf. | 

Cl. of Arr. Had Nicholas Churchill a Share? 

Bradinham. Yes. 

Cl. of Arr. Had James Howe a Share? 

Bradinham. Ves. 

Cl, of Arr. Had Robert Lamley a Share? 

Bradinham. Yes. 

Cl. of Arr. Had William yenkins a Share? 

Bradinham. Yes. | 

Cl. of Arr. Had Gabriel Loffe a Share ? 

Bradinham. Yes, 

Cl. of Arr. Had Hugh Parrot a Share ? 

Bradinham. Yes. 1 | 

Cl. of Arr. Had Richard Barlicorn a Share? 

Bradinham. Yes. 

dl. of Arr. Had Abel Owens a Share ? 
Bradinham. Yes. : | 

Cl. of Arr. Had Darby Mullins a Share ? 
 Bradinham, Ves. | 

Cl. of Arr. So that you ſay, every one of the 
Priſoners at the Bar had a Share. 

Bradinham, Yes. | 

Mr Coniers. What became afterwards of the Ad- 
venture-Galley ? | 

Bradinham. She was ſo leaky, that ſhe had tuo 
Pumps going; and when they came to ſhore, they 
left her, becauſe ſhe was not fit to go to Sea again 
And ſo Captain Kidd went aboard the Scuddee 


Merchant, and deſigned to make a Man of War of 


her. | | 
Mr Coniers. What is that Scuddee- Merchant! Do 
you mean the Quedagh- Merchant ? 
Bradinhain. Ves. LC B. 
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Mr Coniers. What was it that Captain X;44 


 Bradinham. He aſſured them it Was no ſuch 


— WW —F 4 


e 


170 I; 
I. C. B. Ward. What became of that Ship af. 


terwards ? „ I left him at Madagaſcar, after the 


== Goods were divided; and can give no 
Account afterwards. | 
Dr Newton. But you ſay, Captain Kidd went a- 


board the Quedagh. 
| - es. E 3 
— —2 My Lord, we have done as to this 
Witneſs; if they will ask him any Thing they 


"= of Arr. Will any of you ask him any Que- 
ſions! He ſays, when we went out firſt from 
England, we went out of Plymouth in May, which 
we did not; for we went in April, therefore this 
is a Contradiction. . _ ; 

I. C. B. Ward. Mr Kidd, if you will ask him 
any Queſtions, you may. Do you deſire he ſnould 
de poſitive when you went from Plymouth ? 
Bradinbam. It was about the firſt of May, my 
3 B. Ward. What Year ? 

Bradinham. In the Year, 1696, 

d. of Arr. Nicholas Churchill, will you ask him 
any Queſtions? : 

Churchill. I would have went a-ſhore at Carawar, 
but the Captain would not let me. 

L. C. B. Ward. It is proved, that you was at 
the taking of the Quedagh- Merchant, and dividing 


the Goods. | 


Churchill. Yes, my Lord, but I could not help it, 
1 was forced to do what the Captain ordered me. 


Cl. of Arr. James Howe, will you ask him any 
Queſtions ? : 

James Howe. Have not I obeyed my Captain in 
all his Commands ? 

L. C. B. Ward. There is no doubt made of that. 
If any of you will ask him any Queſtions, you 


may. 


the Queda Merchant ? | 

Bradinham, You told me you had French Paſles, 
I never did ſee them. 

Kidd. Did you never declare this to any body, 
that you ſaw theſe French Paſſes? 

Brandinham. No, I did never ſee any; but I on- 
ly ſaid, I heard you ſay you had them. 

Churchill. Had I any ſhare ? | 

Brandinbham. Yes, 

Churchill. How will you prove that ? 

Jenkins. My Lord, I ask him, Whether I was 
not a Seryant ? 

L. C. B. Ward. Ask the Witneſs what Queſti- 

ons you will. : 

Bradinham. My Lord he was a Servant. 

L. C. B. Ward. Who was he a Servant to? 

Bradinham. To George Bullen. 

Jenkins. My Lord, 1 beg you will examine my 
Indenture; for I have it in my Pocket, I had no- 
Thing aboard that Ship, but what my Maſter had. 

Bradinham. But you had a ſhate of the Goods, 
] _ tell whether your Maſter had it after. 
wards, 

Cl. of Arr. Gabriel Loff. Have you any Queſtion 
to ask him ? | 
Gab. La. I have nothing to ſay to him, but to 
as him, Whether 1 did ever diſobey my — — 
Commands, or was any ways mutinous on board 
the Ship? 

mr gen No, I cannot ſay you 4 . 

F Arr. Hugh Parrot, do you àsk him an 
Queſtions ? * | F 
Vol. IV, 


Kidd. Did you not ſee any French Paſſes aboard | 
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Parrot. No. 
CJ. of Arr. Richard Barlicorn, do you ask him 4. 


ny Queſtions ? | : 

, ask him, Whether I was not the 
Captain's Servant ? | 

L. C. B. Ward. Yes, he ſays he was. 

Cl. of Arr. Abel Owens, will you ask him any 
Queſtions ? | 

Owens. 1 Have nothing to ſay; but depend up- 
on the King's Proclamation. | 

Cl. of Arr. Darby Molins, have you any Queſti- 
ons to ask him? 1 

Molins. My Lord, he knows I had nothing but 
what Capt. Kidd was pleas'd to give me. 

L. 0 B. Ward, Was he a Servant to Capt. Xidd 
or no ? | 


Bradinham. He had a half ſhare of Money, and 


a whole ſhare of Goods. 2 
Mr. J. Powel. What was the reaſon ſome had 
whole ſhares, and ſome half ſhares ? | 
Bradinham. Some were able Seamen, and ſome 
Landmen, or Servants. There were in all 160 
: ſhares, wheteof Capt. Kidd had 40; and ſome of 


the Men had whole ſhares, and ſome only half 


ſhares, 

Mr Comper. You told us at firſt, That in your 
paſſage to New-Tork, you took a French Banker, and 
that he condemned her at New-Tork. 

Bradinham, Yes. 

Mr Comper. Did he offer to carry any other 
Ships he took, to be condemned ? 

Bradinham. No Sir, never. 1 

Mr Coniers. Call Joſeph Palmer. L ho appeared. 
Mr Palmer, Give my Lord, and the jury an ac- 


count, whether you were one of the Men that 


went with Capt. Kidd in the Adventure Gally. 

Palmer. Yes, I was. 

Mr Coniers. Then give an account when you left 
England; and of your proceedings in your Voyage. 

Palmer. About the laſt of April, or the begin- 
ning of May, 1696, we went out of Plymouth to 
New-York; and by the Way took a French Banker. 
And in Fuly we came to New-Tork. About the 
6th of February we went to Maderas. 

Mr Coniers. When you were at New-York, was 
there any publication of any Thing to invite Men 
to come in to Captain Kidd ? 

Palmer. Yes, there were Articles ſet up for 
Men to come aboard Captain Xidd's Ship. He 
was to have Forty Shares for his Ship, and eve. 
ry Man was to have a Share. And they were to 
give him Six Pounds a Man for their Arms. 

Mr Coniers. How many Men was his Comple. 
ment ? 5 

Palmer. When he came from New-York, he had 
between 150 and 160 Men. 

Mr Coniers. Give an Account what you did af. 
ter this. Whither did you go then ? 

Palmer, We went from New-Tork to Maderas, 


and from thence to Bonæviſt, and there we took in 


Salt; and from thence we went to St. Jago, and 
there we bought Proviſions z and from thence we 
went to Madagaſcar, When we were not far from 
the Cape of good hope, he met with Capt. Warren, 
with three Sail of Men of War beſides himſelf; 
there was the Tyger, and the Xing-fiſher, and ano- 
ther Ship. And Capt. Kidd kept them company 


about three or four Days, and after that went to 


Madagaſcar, and ſometime in February arriy'd 


there; and there we watered and victualled. We 
came to Malabar about the firſt of June. Then we 
went to Joanna, and from thence to Mahala ; and 
from thence to _ again. And then we met 

00 2 


with 


— — 


468 
with ſome Indian Merchants, ſo we watered the 
Ship there, and did them no harm. And from 
thence we went to Mahala, where Captain Kidd 
graved his Ship: We had a great ſickneſs in the 
Ship, and ſometimes we loſt four or five Men in a 
Day. And afterwards we went to Joanna again, 
and there came aboard ſeveral French Men, and ſe- 
veral Engliſh Men that had loft their Ship. Thoſe 
French Men lent Captain Kidd ſome Money £0 
mend his Ship. And after this, we went to a 
Place called Mabbee in the Red-Sea, and took 
in Water, and Guiny Corn that he took from 
the Natives. And from thence we weat to Babs 
Key. ES 

Mr Coniers, What Time was it that you came to 
that Babs Key ? | 

Palmer. In July 1697. | 

Mr Coniers. Now pray tell us what paſſed there. 

Palmer. When Captain Kidd came to Babs Rey, 
he ſtayed. there about three Weeks. | 

Mr Comers. Why did you ſtay there? Tell us 
the Reaſon of it. | 

Palmer. IJ heard him ſay, Come Boys, I will make 
Money enough out of that Fleet. 

Mr Coniers. Out of what Fleet? 

Palmer. The Mocco Fleet. When he came to 
the Key, he ordered ſome of his Men to look out 
as Spies. He ſent his Boat three Times to make 
Diſcovery, and he gave them Orders either to take 
a Priſoner, or to get an Account what Ships lay 
there. And the Boat weat twice, and brought 
no News ; but the third Time they brought 
Word, that there were Fourtcen or Fifteen Ships 
lying there ready to Sail; ſome of them had En- 
g2liſh Colours, ſome Dutch Colours, and ſome 
Mooriſh Colours; and that there was a great Ship 
with Red Colours, with her Fore-top-ſail looſe, 
ready to Sail. And Captain Kidd ordered his 
— take care theſe Ships did not paſs by in the 
Night, | 

Mr Coniers. You ſay, he ordered his Men to 
watch this Fleet, How did he order them ? 

Palmer. He ordered them by a Liſt in their 
Turns, to look out for the coming of this Fleet. 
And ſo after four or five Days the Fleet came 
down in an Evening, about the 14th or 15th of 
Auguſt ; the next Morning Captain Kidd went af- 
ter them, and he fell into the Midſt of the Fleet, 
and there was a Dutch Convoy, and an Ergliſh 
one among them, He went into the midſt of 
the Fleet, and fired a Gun after a Mooriſh Ship. 
And the two Men of War fired at us, but did 
no harm, for they did not reach us. So he left 
the Fleet, and from thence went to Carawar. 

Mr Oniers. Tell what paſſed there. | 

Palmer. Then we met with a ſmall Veſſel be- 
longing to Aden. | 

Mr Cniers. What Country did it belong to? 

Palmer. Black People, only there was one Thomas 
Parker, and a Portugueſe Don Antonio on board. 

Mr Coniers, Was he the Commander of the 
Ship ? | 

Palmer. I cannot tel]. | 

Mr Coniers, What did Captain Kidd do with 
this Ship ? | 

Palmer. He took this Parker for a Pilot, and 
the Portugueſe for a Linguiſter. | 

Mr Coniers. What do you mean by that Word 
Linguiſter ? 

Palmer. An Interpreter to ſpeak Spaniſh and 
Portugueſe. 
© Mr Coniers. Did he take any Thing out of the 
Ship beſides the Men? t 
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Palmer. He took a Bail of Pepper. a . 
of Coffee, and let the Ship go. Bur er 
came to 1 25 | 32 

Mr Coniers. Before you let the Ship go 
the Men uſed by him ? e how were 

Palmer. He ordered ſome of the Men to be 
hoiſted up by their Arms, and drubb'd with 
naked Cutlaſs. They were laid with their Hands 
backward. a 

Mr Coniers When they were hoiſted up, give 
an Account how they were uſed, and for What 
Reaſon. | 

Palmer. They were beat with a naked Cutlaſs 
to make them diſcoyer what Money was aboard. 

Mr Coniers. What was the next Thing? 

Palmer. He took out this Parker for a Pilot, and 
Antonio the Portugueſe for a Linguiſter. I heard 
there was Money taken, but I did not ſee it. 

Mr Coniers. What did he do with thoſe Men? 

Palmer. He kept them as the other Men were 
kept. 

Mr Coniers. Was there any Demand made of 
theſe Men? 

Palmer. When we came to Carawar, the Fago- 
ry demanded them, and he denied them. 

Mr Coniers, What Factory is this? 

Palmer. An Engliſh Factory, There was one 
Harvey and Maſon came to demand theſe Men. 

Mr Coniers. And what ſaid Capt. Xidd to them 

Palmer. He deny'd that he had any ſuch Men, 
and he kept them in the Hold, I believe a Week, 
Several of his Men would have left him if they 
could, | 

Mr Coniers. What did he do after this? 

Palmer. He put to Sea, and met with a Pota. 
gueſe Man of War, and fought her; he engaged 
her five or fix Hours, and afterwards left her, and 
then be bought ſome Hogs of the Natives. After 
he went from this Carawar, he went to Porco, and 
took in ſome Hogs there. And then went to the 
Iſland of Malabar, and watered his Ship. And 
his Cooper weat aſhore, and the Natives cut his 
Throat. And after this, Capt. Kidd ſent ſome Men 
aſhore, and ordered them, That if they ſhould 
meet any of the Natives, they ſhould kill em, and 
plunder 'em. 

Mr Coniers. Go on, Sir. 

Palmer. After That, they went to the Coaſt of 
Malabar again, and in November met with a Ship, 


and took her. One Schipper Mitchel was the Com- 


mander : She was a Mooriſh Ship. 
Mr Coniers. What became of her? | 
Palmer. Capt. Kidd carried her to Madagaſcar, 
Mr Coniers. What Goods were in her? 
Palmer. There were two Horſes, and ten Bails 
of Cotton, that he ſold to the Natives. i 
Mr Conierts. Did he ſend for any aboard at this 


Time? 


Palmer. There was a Frenchman that was to pre- 
tend himſelf the Captain. He took her under 
French Colours, and haled the Ship in French. And 
this Monſieur le Roy was to paſs for Captain, and 
he ſhewed his French Paſs, and 

Mr Coniers. Give an Account of his perſonating 
the Captain. Who order'd him to do ſo? , 

Palmer. Capt. Kidd ordered him to do ſo; and 
they haled him in French, and he came aboard, 
and he had a French Paſs. And then Capt. Kids 
told him, he was Captain. 

Mr Conters. And he took the Ship? 8 

Palmer. Ves. the Cotton, and Horſes, and ſold 
them afterwards. ; 
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; ither went you next? 
| —_ — about the Coaſt of Mala. 


| —_ Comiers. Did you meet with any Boats there? 
„Ves, ſeveral. ; 
2 What did you do with them? 


W Cope. Kidd robb'd and plunder'd them, 


d them adrift again. ; 
22 What was the next Thing yon 


gr HE About the Firſt of January we met with 


ueſe Ship. 
; — ch Where ? 
Palmer. On the ſame Coaſt. We took her. 


ers, What did you do with that Ship? 
8 her a Week, and took out two 
Cheſts of Indian Goods, and thirty Jars of Butter, 
and a Tun of Wax, and half a Tun of Iron, and 


dred Bags of Rice. 
9 — Did you take thoſe Goods you men- 


ion ? 
3 Yes, and carried them aboard the Ad- 
venture Gally. 

Mr Coniers. 

ith? 
_ The Oueda Merchant. : 

L. C. B. Ward. Be very plain and particular in 
this, and how She was taken; for this is the Ship 
in the Indictment, and for taking of which the 

iſoners are tryed. 
"Rows about the laſt of January ſhe was ta- 
ken; 1 was not then aboard the Gally, for then I 
was aboard the November, and was ordered to get 
Water. After three or four Days I weat aboard ; 
but 1 was not aboard at the Time ſhe was taken. 
About three or four Days after, I ſaw her, and 
Capt. Kidd was aboard; and I believe there were 
taken out of her, Goods, to the Value of Ten or 
Twelve Thouſand Pounds; which were 1d, ſome 
before they were put aſhore, and ſome after. 

Mr Coniers. To whom were they ſold ? 

Palmer. To the Banmans. Capt. Kidd kept the 
Seamen to help to ſail the Ships. 

L. C. B. Ward. What became of the Money the 
Goods were ſold for? | | 

Palmer, It was ſhared. 

L. C. B. Ward. What Share had the Captain? 


Palmer. He had forty Shares. | 
Cl. of Arr. What Share had William Kidd ? 
Palmer, He had forty Shares. 
Cl. of Arr. In Goods, or Money ? 
Palmer, In both Goods and Money. | 
Cl. of Arr, Look upon Nich. Churchill, Wha 
had he ? 
Palmer. He had near Two Hundred Pounds of 
each, which was a Man's Share. 
Cl. of Arr. Look upon Fames Howe, Had he 
any Share? | 
Palmer. Yes, a whole Share. 
Cl. of Arr. Had Robert Lamley any Share? 
Palmer. He had half a Share of the Money, and 
a whole Share of the Goods. 
Cl. of Arr. Will. Jenkins, Had he any Share? 
Palmer. He had half a Share of the Money, and 
a whole Share of the Goods. 
Cl. of Arr. Had Gabriel Loff any Share? 
Palmer. He had half a Share of the Money, and 
à whole Share of the Goods. 
Mr coniers. Why had they no more? 
Palmer. They were Land-men. 
Cl. of Arr. Hugh Parrot, Had he any? 
Palmer. He had a whole Share. 
Cl. of Arr. Had Richard Barlicorn any Share? 


What was the next Ship you met 
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Palmer. He had half a Share. 

Cl. of Arr. Had Abel Owens any ? 

Palmer. He had a whole Share. 

Cl. of Arr. Had Darby Mullins any Share? 

Palmer. He had a whole Share. | 

Mr Coniers, What became of the reſt of the 
Goods? | 

Palmer. They were carried to Madagaſcar. 

Mr Coniers. Who ordered the Goods to be hoiſt- 
ed out, and ſhared > Who ordered that ? 

Palmer. At the Beginning I was not there. 

Mr Coniers. Who ordered it? 

Palmer. Captain Xidd. And moſt of the Goods 
were a-ſhore before I came back, and before 1 
came back he had his Share, and mot of the reſt. 
Mx Comers. How many of the Priſoners at the 
Bar, had their Shares of the Goods? 

Palmer, All theſe Men. 


Cl. of Arr. Whoſe Shares were divided to 


them before you went away ? 
 FPalmer, None; but only they were prepared in 
order to be divided. Es 

L. C. B. Ward. Did you hear any of them ſay, 
They had any Shares ? 

Palmer. Yes, Hugh Parrot, and Gabriel Loffe. 

Cl. of Arr. What ſay you to Wil. Kidd? Did 
he own he had any Share ? 


Palmer. No. | 
Cl. of Arr. Did you hear Nich. Churchill ſay he 
had any ? 


Palmer. No, I did not; I cannot fay, I heard 
them ſay ſo. 1 

Cl. of Arr. Did you hear Gabriel Leffe and Hugh 
Parrot ſay, they had any Shares? ; 

Palmer. Yes, I heard them ſay ſo. 

Mr Oniers. Whither did you proceed next? 

Palmer, We left Captain Kidd there, I went no 
further with him. | 4 

Mr Conzers. I ask you, whether you met with 
any Ships, beſides what you mentioned ? 

Palmer, When we came to Madagaſcar, in the 
latter end of April, or beginning of May 1696, 
there was a Ship called the Reſolution, which was 
formerly called the Moco Frigate; ſeveral of the 


Men came off to Captain Kidd, and told him, they 


heard he came to take, and hang them. He faid 
that it was no ſuch thing, and that he would do 
them all the Good he could. And Captain Culliiford 
came aboard of Captain Kidd, and Captain Xidd 


went aboard of Culliford. 


Mr Conters. Who was that Cullsford ? 

Palmer. The Captain of the Ship. And on the 
Quarter-deck they made ſome Bomboo, and drank 
together, and Captain Kidd faid, before I would 
do you any harm, I would have my Soul fry in 
Hell-fire ; and wiſhed Damnation to himſelf ſeve- 
ral times, if he did. And he took the Cup, and 
wiſhed that might be his laſt, if he did not do 
them all the Good he could. | 
rates ? | | 

Palmer. They were reckoned ſo. 

Dr Newton. Did Captain X:4d make Culliford any 
Preſents ? | | | 

Palmer. Yes, he had four Guns of him. 

Dr Newton. Of whom? 

Palmer. Of Captain Kidd, he preſented him with 
them. a 
Mr Powell, Was there not a Preſent on the 
other Side? | 

Palmer. I believe there was, I have heard ſo; I 
heard Culliford ſay, I have preſented Captain Kidd 


to the Value of four or five Hundred Pounds. 


Mr Conper. 


Mr Powell, Did you take theſe Men to be Pies 


2 
. 


any of the Ships he took, in order to condemn 


| 


Mr Cowpey. Were theſe Kindneſſes done to Cul- 
liſord after Culliford's Men ſaid, they heard that 
Captain Kidd was come to hang them ? 


Palmer. Yes. | 
Mr Cowper. What did Captain Xidd do after 


that ? 


Palmer. He went aboard the Quedagh Merchant. 

Mr Cowper. What did he do with his own 
Ship? 

3 She was leaky, and he left her. 

Mr Cowper. Did he carry, or attempt to carry, 


them, beſides that French Banker ? 
Palmer. He never did, nor talked of any ſuch 


thing. 


L. C. B. Ward. Mr Kidd, Will you ask this Wit- 
neſs any Queſtions ? 
Kidd. 1 ask him, Whether 1 had no French 
Paſles ? | 
Palmer. Indeed Captain Kidd, I cannot tell. I 
did hear him ſay, that he had French Paſſes, but 1 
never ſaw them. 
L. C. B. Ward. Thoſe Goods that were taken 
out of the S.. Merchant, whoſe Goods were 
? 


they ſuppoſed to 


Palmer. The Armenian Merchants. I have heard 
Captain - Kidd ſay ſeveral times, he had French 


| Paſſes. - 


bt And did you hear no Body elſe ſay 
? 1 
; P almer . No. 


Cl. of Arr. Churchill, Will you ask him any Que- Y 


ſtions ? 


* Churchill. My Lord, I have no Queſtions to ask 
him. 


Cl. of Arr. James Howe, Will you ask him any 
Queſtions? 

J. Howe. No. 

Cl. of Arr. Robert Lamley, Will you ask him any 
Queſtions ? 

Robert Lamley. No. 

Cl. of Arr. Will. Jenkins, Will you ask him any 
Queſtions ? 

William Jenkins. Had I half a Share? 
Palmer. You received half a Share of Money, 
and a whole Share of Goods. | 

Will. Jenkins. You know that I was a Servant, 
and had nothing in this Voyage but what my 
Maſter had. 

Cl. of Arr. Gabriel Loffe, Will you ask him any 


Queſt ions? 


Gabriel Loffe. No. 
Cl. of Arr. Hugh Parrot, Will you ask him any 
Queſtions > | 

Hugh Parrot. No. 

Ct. of Arr. Richard Barlicorn, Will you ask him 
any Thing ? | 

Richard Barlicorn. No. 

Cl. of Arr. Abel Owens, Will you ask him any 
Thing ? 

Abel Owens. No. 

Cl. of Arr. Darby Mullins, Will you ask him any 
Thing? | 

Darby Mullins. No. 

Kidd. It is in vain to ask any Queſtions. 

L. C. B. Ward. Then you may make your own 
Defence. Come Mr Kidd, what have you to ſay 
ia your own Defence ? 

Kidd. | had a Commiſion to take the French, 
and Pirates, and in order to that, 1 came up with 
two Ships, that had French Paſſes both of them. 


2 great many of the Men go aboard? Did not 


' Armenians make ſuch a Noiſe for the Shi 


I called you all a Deck to conſult; and did not 
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ou go? You know, Mr Palmer, I wou 
Ll, theſe Ships to them again, but — 
not; you all voted againſt it. 

Palmer. This Man (pointing to the Armenian that 
was in Court) offered you twenty thouſand Ry 
for the Ship, and you refuſed it. * 

Kidd. Did not] ask, Where will you carry this 
Ship? And you ſaid, we will make a Prize of ber 
we will carry her to Madagaſcar. Y 

Palmer. Says Captain Kidd to his Men, Theſe 


I muſt ſay, my Men will not part with — — 


there was not a quarter part of the Men concern. 


ed in it. The Armeniant came cry ing and ring. 


ing their Hands: Upon which, ſays Captain x;44, 


I muſt ſay, my Men will not give them the Ship 
And fo ſome of the Men went on the Fore-caſt]s, 
and pretended, they would not give them the 
Ship; but there was not a quarter part of the 
Men concerned in it. | 

L. C. B. Ward: Did thoſe Goods belong to French. 
men, Or Armenians ? | : 

Palmer. To Armenians. 

L. C. B. Ward. What was that Pretence of ; 
French Paſs that was on Board the Ouedagh Mer- 
chant ? 

Palmer. I ſaw none. | 

Kidd. But you have heard of it. 

Palmer. I have heard of it, but never ſaw it. 

L. C. B. Ward. Mr Xidd, have you any more 70 
fay? You ſpeak of a Commiſſion that you had, 
ou may have it read if you pleaſe. 

Kidd. I deſire to have them both read. 
L. C. B. Ward. Yes, they ſhall. 


Then his Commiſſion for Repriſals upon the Bench 
was Read. 


ILLIAM the Third, By the Grace of 
God, of England, Scotland, France ard 
treland, Xing, Defender of the Faith, &c. Whereas 


We having taken into Our Conſideration, the Injuries, 


Spoils, and Acts of Heoſtility committed by the French 
King and his Subjects, unto, and upon the Shs, 
Goods, and Perſons of our Subjects extending to their 
grievous 1 and amounting to great Summt; 
and that notwithſtanding the many and frequent De- 
mands made for redreſs and reparation, yet none could 
ever be obtain d. We did therefore with the Advice 
of our Privy Council, think fit, and ordered, that ge- 


neral Reprizals be Granted againſt the Ships, Goods, 


and Subjects of the French King; ſo that as well Our 
Fleets and Ships, as alſo all other Ships and Veſſels that 
ſhall be Commiſſioned by Letters of Marque, or general 
Reprizals, or otherwiſe, ſhall and may lawfuly ſeize, 
and take all Ships, Veſſels, and Goods belonging to the 
French King, or his Subjects, or Inhabitants within any 
of the Territories of the French King : And ſuch 
other Ships, Veſſels, and Goods, as are, or ſball be 
liable to Confiſcation, and bring the ſame to Judgment 
in our High Court of Admiralty of England, « 
ſuch other Court of Admiralty as ſhall be lawfully 
Authorized in that behalf,” according to the uſual comſe 
— . — 2 Aud Whereas William oY 
is thought fitl ified, and hath Equipped, Furnib- 
ed, and V. Av Shi called, — Adventure 
Gally, of the burthen of about Two hundred eighty 
ſeven Tunns, whereof the ſaid William Kid 1s cm- 
mander. And whereas, he the ſaid William Ki. 
hath given Security with Sureties by Bond to Us, i 


Our ſaid High Court of Admiralty according #0 the 
ect and form ſet down in certain Inſtruction: * 
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2 y whereof is given to the ſaid Capt. William Kid. 


efore, That We by theſe Preſents, grant 
pace = * Licence and Authorize the ſaid 
William Kid to ſet forth in warlike manner the ſaid 
Ship call d, The Adventure Gally, under his own 
7 Land, and therewith by force of Arms to Appre- 
— Seize and tale the Ships, Veſſels, and Goods be- 
lon ing to the French King and his Subject, or Inhabi- 
— within the Dominions of the ſaid French King ; 
and ſuch other Ships, Ve ſſels, and Goods, as are, or 
all be liable to Confiſcation, and to bring the ſame to 
ch Port as ſhall be moſt con venient, in order to i have 
them legally adjudged in Our High Court of Admiralty, 
cr ſuch other Court of Admiralty as ſhall be lawfully 
Authorized in that behalf ;, which being Condemned, 
it ſhall and may be lawful for the ſaid William Kid, 
to ſell and diſpoſe of ſuch Ships, Veſſels, and Goods, 


fo adjudged and condemned, in ſuch fort a1d manner 


? courſe of Admiralty hath been accuſtomed 
. K ſuch * where it is otherwiſe directed by 
the ſaid Inſtruct ions and the Act of Parliament there. 
unto anne red) Provided always, that the ſaid Wil- 
liam Kid keep an exat Journal of his proceedings, 
and therein particularly take notice of all Prizes which 
ſhall be taken by him, the nature of ſuch Prizes, the 
times, and places of their being taken, and the values 
of them, as near as he can judge; as alſo of the ſta- 
lion, motion, and ſtrength of the Enemy, as well as he 
or his Mariners can diſcover by the beſt Intelligence he 
can get; and alſo whatſoever elſe, ſhall come unto him, 
or any of his Officers, or Mariners, or be diſcovered 
or declared unto him or them, or found out by exami- 
nation, or conference with any Mariners or Paſſengers of, 
or in any of the Ships or Veſſels taken, or by any other perſon, 
or perſons,or by any other ways or means whatſoever touching 
or concerning the Deſigns of the Enemy,or any of their Fleets, 
Veſſels, or Parties, and of their Stations, Ports, and 
Places, and of their intents therein; and of what 
Merchants Ships or Veſſels of the Enemy's bound out, 
or home, or to any other place, as he, or his Officers, or 
Mariners ſhall hear of, and of what elſe material in 
thoſe Caſes may arrive to his, or their knowledge, of 
all which he ſhall from time to time, as he ſhall, or may 
have opportunity, tranſmit an account to our Commiſſi- 
oners for executing the Office of Lord High Admiral 
of England, or their Secretaries, and to heep a Cor- 
reſpondence with them by all opportunities that ſhall pre- 
ſent. And further, Provided that nothing be done by 
the ſaid William Kid, or any of his Officers, Mari- 
ners, or Company, contrary to the true meaning of 
Our aforeſaid Inſtructions, but that the ſaid Inſtructi- 
ons ſhall be by them, and each and every of them, as 
far as they, or any of them are therein concern d, in all 
particulars well and duly perform'd and obſerved. And 
We pray and deſire all Kings, Princes, Potentates, E- 
ſtates, and Republic ks, being Our Friends and Allies, 
and all others to whom it ſhall appertain, to give the 
ſaid William Kid all aid, aſſiſtance and ſuccour in 
their Ports with bis ſaid Ship, Company and Prizes, 
without doing, or ſuffering to be done to him any wrong, 
trouble, or hindrance : We offering to do the like, when 
We ſhall be by them thereunto deſired. And We mill 
and require all Our own Officers whatſoever, to give him 
ſuccour and aſſiſtance as occaſion ſhall require. This 
Our Commiſſion to continue in force till farther order 
to the contrary from Us, or Our Commiſſioners ſor exe- 
cuting the Office of Lord High Admiral of England. 
In Witneſs whereof We have cauſed the Great Seal of. 
Our High Court of Admiralty of England to he here- 
unto affixed. Given at London the Eleventh Day 


of December, in the Year of Our Lord One thou- 
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One thouſand ſix hundred ſand ſix hundred ninety five, and in the Seventh 


Year of Our Reign, 
Orlando Gee, Reg. 


Mr. Juſt. Powel, Capt. Kid, Can you make it 
appear there was a French Paſs aboard the Queda 
Merchant ? 

Will. Kid. My Lord, theſe Men ſay, They heard 
ſeveral ſay ſo. 

Mr. Coniers. But all came from you. 

L. C. B. Ward, If there was a French Paſs in 
= Ship, you ought to have condemned her as 

riZe. : 


Then his other Commiſſion was Read for cruiſing 
againſt the Pirates. 


WILLIAM Rex, | 


W LLIAM III. By the Grace of God, King 
of England, Scotland, France and Ire- 
land, Defender of the Faith, &c. To our truſty 
and well-beloved Capt. William Kid, Commander 
of the Ship Adventure Gall, or to any other, the 
Commander of the ſame for the time being, Greet- 
ing, Whereas, We are inſorm'd, that Capt. Thomas 
Ton, John Ireland, Capt. Thomas Wake, and 
Capt. William Maze, or Mace, and other Our Sub- 
Jects, Natives, or Inhabitants of New England, 
New York, and elſewhere, in Our Plantations in 
America, have aſſociated themſelves with divers other 
micked and ill-diſpoſed Perſons, and do againſt the 
Law of Nations, daily commit many and great Pira- 
cies, Robberies, and Depredations upon the Seas in 
the parts of America, and in other parts, to the great 
hindrance and diſcouragement of Trade and Navi- 
gation, and to the danger and hurt of Our loving Sub- 
Jetts, Our Allies, and all others Navigating the Seas 
upon their lawful Occaſions : Now Know Ye, That 
We being deſirous to prevent the aforeſaid Miſchiefs ; 
and as far as in Us lyes, to bring the ſaid Pirates, 
Freebooters, and Sea- Rovers to Juſtice, have thought 
fit, and do hereby Give, and Grant unto you the ſaid 
Capt. William Kid (ta whom Our Commiſſioners for 
Exerciſing the Office of Our Lord high Admiral of 
England, have Granted a Commiſſion as a private 
Man of War bearing date the Eleventh day of De- 
cember, 1695.) and unto the Commander of the 
ſaid Ship for the time being, and unto the Officers, 
Mariners and others which ſhall be under your Com- 
mand, full Power and Authority, to Appre hend, Seize, 
and take into your Cuſtody, as well the ſaid Capt. Tho- 
mas Too, John Ireland, Capt. Thomas Wake, 42 
Capt. William Maze, or Mace, as all ſuch Pirates, 
Freebooters, and Sea» Rovers, being either Our own 
Subjetts, or of other Nations aſſociated with them, 
which you ſhall meet with upon the Coaſts or Seas of 
America, or in any other Seat, or Ports, with their 
Ships and Veſſels, and alſo ſuch Merchandixes, Mo- 
ney, Goods and Wares, as ſhall be found on board, or 
with them, in caſe they ſhall willingly yield themſelves. 
But if they will not ſubmit without fig h. ing; then you 
are by force to compel them to yield : And we do alſo 
require you to bring, or cauſe to be brought ſuch Pi- 
rates, Freebooters, and Sea- Rovers as you ſhall ſeize 
to a legal Tryal; to the end they may be proceeded 
againſt according to the Law in ſuch Caſes. And 
We do hereby charge, and command all Our Officers, 
Miniſters, and other Our loving Subjects whatſoever, 
to be Aiding and Aſſiſting to you in the Premiſes. 
And We do hereby enjoyn you to keep an exatt Journal 
of your proceeding in the Execution of the Premiſes, 
and therein to ſet down the Names of ſuch Pirates, and 
of their Officers and Company, and the Names of 2 
ps 


n Di Tryal of | 


Ships and Veſſels 4s you ſhell by virt us of theſe Preſents 
ſeize and take, and the quantities of Arms, Ammunt- 
tion, Proviſion, and Loading of ſuch Ships, and the 
true value of the ſame, as near as you can judge. 
And We do hereby ftriffly charge, and command you, 
41 you will anſwer the ſame at your utmoſt peril, that 
you do not in any manner offend, or moleſt any of Our 
Friends or Allies, their Ships, or Subjects, by colour or 
pretence of theſe Preſents, or the Authority thereby 
Granted, In Witneſs whereof, We have cauſed Our 
Great Seal of England to be affixed to theſe Preſents. 


Given at Our Court at Kenſingron, the 26th Day of 


January, 1695, in the Seventh Year of our Reign · 


L. C B. ard. New you have had the Commiſ- 
ſions Read, What do you excuſe your ſelf by ? 
What uſe do you make of them to juſtifie or defend 
your ſelf > 

Will. Kidd. About this Qaeda Merchant. 

L. C. B. Ward. What would you have her a 
French Ship ? | 

Will, Kidd. Under a French Commiſſion, The 
Maſter was a Tavern-keeper at Suratt ; Do not you 
know that, Mr. Palmer: ”, 

Foſ. Palmer. | was not on board when this Pals 
came, I never ſaw it. 


L. C. B. Ward. But then you ſhoyld have Con- 


demned this Ship, if ſhe had been a French Ship, 


or had a French Pals, 


il. Kidd. The Evidence ſays, it was by my 
order that the Goods were taken out; I was not 
at the ſharing of the Goods, I knew nothing of it. 

L. C. B. Ward. Out of the Goods that were 
taken, ſome were ſold in the Country there, and 
the produce of them was ſo much money; it is 
proved, that that money was divided; and pur- 
ſuant to the Articles ſet up, you were to have 
forty Shares, and the reſt ot the Men whole, or 
half Shares as they deſerved. Now this money 
both theſe Men Swear, it was taken by you. And 
the firſt Swears, That the Goods not ſold then, 
that remained in the Ship were alſo divided, and 
that you had forty ſhares of them. And the other 
fays, he did not ſee the Goods divided, but two 
of the Men acknowledged it. 

Mill. Kidd. My Lord, this Frenchman was aboard 
five or ſix Days before I underſtood there was any 
Engliſhman aboard. Well, ſaid I What are you? 
An Engliſiman, Jam Maſter. What have you to 
ſhew for it? Nothing (ſays he.) When they ſee 
a French Paſs, they will not let the Ship go. 

Mr. F. Powel. You have produced Letters Patents 
that impowered you to take Pirates, why did you 
not take Culliford ? | 

Will. Kidd. A great many of the Men were gone 
a-ſhore. | 

Mr. F. Powel. But you preſented him with great 
Guns, and ſwore you would not meddle with them, 

L. C. B. Ward. When the Queſtion was put, 
Are you come to take us, and hang us? You, an- 
ſwered, I will fry in Hell before Iwill do you any 
harm. | 

Will. Kidd. That is only what theſe Witneſſes ſay. 
I. C. B. Ward. Did you not go aboard Culliford ? 

Will. Kidd. I was not aboard Culliford, 

L. C. B. Ward. Theſe things preſs very hard 
upon you. We ought to let you know what is 
obſerved, that you may make your Defence as 
well as you can. 

Will. Kidd. deſire Mr. Davis may be called (he 
was called accordingly, and appeared) Mr. Daws, 
pray give an account whether you did not fee a 
Freak abt II FOES OY 


13 Will, 3 
L. C. B. Ward. You are his Witn 
3 he asks you. | ny mat 
r. Davis. I came a Paſſenger from | 
and from thence to —— and there de e 
his Boat a-ſhore, and this Man was a- ſhore: — 
there was one ſaid, Capt. Kidd, was publiſdec a 
Pirate in England; and he gave thoſe Paſſes 10 hi . 
to Read, The Captain ſaid, they were 2 
L. C B. Ward. Who gave them? i 
Mr. Davis. Captain Kidd gave them. 
I. C. B. Ward. Did you know any thing of tak 
Ing the Queda Merchant? | : 
ay Davis. No, no. 
C. B. Ward, Then you cannot fa 
any relation to the Oueda Merchant. n 
— + — * No, od I. 
0. Kidd. You heard Capt. Elm 
8 Paſſes. . 
r. Davis. Yes, I heard Capt. Elms (a 
were French Paſſes. Says he, t you will — 
turn them into Latin. „ I 
Mr. B. Hatſel. Have you any mo | 
I eee 

Will, Kidd. J have ſome Papers, but m 
Bellamone keeps them from , that re 
bring them before the Court. | 

Cl. of Arr. Have you any more to ſay ? 

Will. Kidd. J have ſome to call, that will bear 
teſtimony to my Reputation. | 

L. C. B. Ward. Call whom you pleaſe, we will 
not abridge you. 

| Kidd. Call Mr. Bradinham. I deſire this of 
him, whether he never ſaw the French Paſſes, and 
whether he did not tell Coll. Baſs ſo. 

R. Bradinham, | never ſaw a French Paſs, 1 only 
heard ſo. | 

Coll. Baſs. I have heard Mr. Bradinbam ſay, he 
heard Capt. Kidd ſay he had French Paſſes on Board, 
but I never heard him ſay he ſaw them Paſſes, 

Kidd. He juſt now denied that he ever faw the 
French Paſſes, or heard of them. 

L. C. B. Ward, He ſays fo now, that he never 
ſaw them, only he heard you ſay ſo, Coll. 34% 
have you heard him ſay the Paſſes related to the 
Quedab Merchant ? 


Coll. Baſs. He has often ſaid he heard Xidd ſay 


the French Paſſes were aboard. 

_ of Arr. Have you any more Witneſſes to 
Ca 

Kidd. I deſire Mr. Say may be called, he is in the 
Priſon, I deſire he may be ſent for. 

L. C. B. Ward. We will give you all the liberty 
you can expect, if you have any more, you were 
beſt call them all together. In the mean time what 
fay you, Churchill ? 

N. Churchill, 1 defire Coll. Baſs may be called, 
and that this A ffidavit may be read. 

L. C. B. Ward. Colonel Baſs, what have you to 
ſay for N. Churchill? S 

Coll. Baſs. My Lord, I only wait for his queſtion. 

L. C. B. Ward. Churchill, what will you a 
Coll. Baſs ? | 
N. Churchill. Whether I did not Surrender my 
ſelf to him. 

I. C. B. Ward. If you can make your Caſe come 
within the Proclamation, you muſt make it ap- 
pear that you Surrendred according to the Direct. 
ons of it. 

N. Churchill. My Lord, we came in, in theYear, 
1699, and Surrendred our ſelyes to Coll. Beſs 

L. C. B. Ward. If you can make it appear t 
you Surrendred your ſelves in purſuance of that 
to the Perſons appointed to receive your Suren 


it 


to y 
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that will be ſomewhat to the Point; but Colonel 
Baſs had not Power - by that Proclamation to re- 
ceive your Surrender, and therefore. you cannot 
have any Benefit by it, unleſs you can bring your 
Caſe within it. But you may call Col. Baſs, if 

ill. | | | | 
you mes My Lord, we came in upon that Pro- 
clamation, and might have gone away any Day 
if we would; but we ſtay d in the Country, and 


er offered to go away till it was my Lord 
| —— pleaſure to ſend for us. 


L. C. B. Ward. You may call Col. Baſs, and 
hear what he ſays. | | 

Churchill. Col. Baſs, will you be pleaſed to tell 
my Lord whether we did not ſurrender our ſelves 
to you in purſuance of the King's Proclamation. 

Col. Baſs. My Lord, about the 29th of May, 
1699, 1 had an Account of ſome Perſons, that 
were ſuppoſed Pirates, that were come to ſur- 
render themſelves; and on my Landing, theſe 
two Perſons came to me, and ſurrendered to me 
the qth of June, 1699. And I told them l muſt 
refer their Caſe to his Majeſty at home. 

L. C. B. Ward. Who were they that ſurrendred 


ou ? | 
Coll. Baſs. Nicholas Churchill, and James Howe. 

L. C. B. Ward. Where were you Governour ? 

Coll. Baſi. At the Province of Weſt-Ferſey. 

Dr Oxenden. How came they here ? 

Coll. Baſs. I left them under Bail, | 

L. C. B. Ward. Did you ſend them over? 

Col. Baſs. No, my Lord, I came to England be- 
fore ; I left them in Cuſtody, They were ſent 
over Priſoners by my Succeſſor. 

L. C. B. Ward. What did they ſay to you when 
they ſurrendred themſelves to you ? 

Col. Baſs. They ſaid they had been in the Indies, 
and that they had committed ſeveral Piracies, and 
deſired they might have the Benefit of his Maje- 
ſty's Proclamation. | 

L. C. B. Ward. What Pirates did they mention 
to you ? | 
Col. Baſs. They mentioned the Moco Frigate, 
and Capt. Kidd. | 
Dr Oxenden. Had you the Proclamation ? 

Col. Baſs. No, but I had ſeen one of them. 

L. C. B. Ward. Did you take your ſelf allowed 
to receive their Surrender ? | 

Col. Baſs. No, my Lord, I did not. | 
y _ Arr. Nicholas Churchill, have you quite 

one 
N. Churchill and James Howe. Yes, Sir, we came 
in upon his Majeſty's Proclamation. 
5 <1 of Arr. Robert Lamley, what haye you to 
y | | 
Robert Lamley. My Lord, I was but a Servant. 

L. C. B. Ward. Who was you a Servant to? 

Robert Lamley. To Mr Owens. . 

L. C. B. Ward. How does that appear ? 

Robert Lamley. The Surgeon knows it, 

Bradinham. My Lord, he was concerned with 
the Cook. 

Robert Lamley. My Lord, here is my Indenture 
(which was read.) | 
. Cl. of Arr. Wiliam Fenkins, what have you to 
ay ? | | 

Wiliam Jenkins. 1 have nothing to ſay, but I 
was a Servant to Mr Bullen 
1 * C. B. Ward. Where is your Witneſs to prove 


Jenkins Both the King's Witneſſes know it. 
Bradinham and Palmer. My Lord, he was his 


Seryant. 
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þ 175 of Arr: Gabriel Loff, what ſay you for your 
elt: ä „1 

My Lord; about the Year 1696, I entered 
my ſelf on Board Captain Xidd, and went out 
with him, and I never diſobeyed his Command ia 
any Thing. 

L. C. B. Ward. Did he go out under the firſt 
Commiſſion ? 

Palmer. He came aboard at New-York. | 

L. C. B. Ward. Did you take him in before; ot 
after the Articles were ſet up. 

Palmer. After the Articles were ſet up. 

L. C. B. Ward. Did Captain Kidd take any No- 
tice of his Commiſſions in the Articles? 
Palmer. Ves, my Lord, he did mention them. 
I have a Copy of the Articles. 

Mr Crawley. Mr Palmer, are theſe Articles the 
Copy of the Articles ſet up by Captain Kidd, at 
New-York? 

Palmer. Yes. | 

Mr J. Gould, Did you examine them? 

Palmer, To the beſt of my Knowledge they 
were a true Copy. | 

Mr J. Turton, Did you compare them with the 
Original ? 

Palmer. No, my Lord. 

Cl. of Arr. Gabriel Loff, Have you any more 


to ſay ? 


F Loff. Yes, a great deal more to ask the Evi- 
ENCE; / 
Cl. of Arr; What will you ask them ? 
Loff. Whether I did not obey the Captain. . 
*— J. Tourton. There is no ſcruple to be made of 
that. 

Loff. I went out to ſerve his Majeſty under his 
Commiſſion. | 

L. C. B. Ward. But how came you to take part 
of the Money ? | | 

Lef 1 had what they pleaſed to give me. 

L. C. B. Ward. You muſt needs imagine, that 
when Captain X:dd did theſe extravagant Things, 
and divided the Money and Goods, that he did 
not act according to his Commiſſion. What could 
you think of it ? 

Cl. of Arr. Hugh Parrot, what have you to ſay 
for your ſelf? | 

Parrot. My Lord, in the Year 1695, in the 
Month of October, I failed out of Plymouth in a 
Merchant-man, bound for Cork in Ireland, there to 
take in Proviſions ; thence to the Iſland of Bar- 
badoes; and in ſight of the Iſland of Barbadoes, I 
was taken by a French Privateer, and carried to 
Martinico; and thence coming in a Tranſport- 
Ship, I was brought to Barbados, there I Ship'd 
my ſelf in a Veſſel bound to Newfoundland, and 
thence to Maderas, And then I went to Mada- 

gaſcar; and there I ſtay'd ſome ſhort time after, 
and came in Company with Captain Xidd; and 
then the Commander and I had a falling out, and 
ſo 1 went aſhore at that Iſland. And underſtand- 
ing that Captain Xidd had a Commiſſion from the 
King, I came aboard Captain dds Ship, and 


ever ſince have been with him. 


L. C. B. Ward. Did you come to him after he 
had been at New-Tork ? 

Parrot. This was in the Year 1697. | 

L. C. B. Ward. You have acted with him, and 
ſhared with him. Could you imagine he was a&s 
ing according to his Commiſſion, when he was do- 
ing theſe Things ? $78 : 

Parrot, I thought I was ſafe where the King's 
Commiſſion was. 


Ppp L. CB. 
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L. C. B. Ward. The Commiſſion was to take Pi- 
rates, and not to turn Pirates. 

Parrot. Mr Palmer, did you ever ſee me guilty 
of an il Thing? Did J ever diſobey my Cap- 
tain * | 

Palmer. You were always obedient to your Com- 
mander. | 

Parrot. Then I came to Madagaſcar with Cap- 
tain Kidd, where J might have gone aboard a 
known Pirate, but I refuſed it, and kept cloſe to 


my Captain: And when I came to New-England, 


I might have gone away as others did; but l 
had my Liberty at Boſton for above a Week, 
— went up and down, and I ſurrendered my 
elf. 

L. C. B. Ward. You did not ſurrender your ſelf, 
but only you had a liberty to go away, and did 
nor. | | 

Parrot. 1 thought. there was no need of it. My 
Lord, I deſire you will ask the Witneſs whether 
erer diſobeyed the Captain's Commands. 

L. C. B. Ward. They ſay no otherwiſe, but that 
you went willingly. 

Cl. of Arr. Richard Barlicorn, what have you to 


_ ſay? 


Barlicorn. My Lord, 1 beg leave that I may pro- 


duce ſome Evidence for my Reputation. Here P 
is a Certificate from the Pariſh where I was 


born. | 
L. C. B. Ward. That will ſignify nothing, we 
cannot read Certificates, they muſt ſpeak Viva 
Voce. | | 
Barlicorn, Call Benjamin Bond, Daniel Phillips, 
and Fames Newton. | 
L. C. B. Ward. What do you call theſe Wit- 


neſſes for? 


Barlicorn. To give an Account of my Reputa- 
tion, what they know of me. 

Benj. Bond. I knew him when he was a Child, 
and he was very civil and honeſt ; I lived near 
him till he was 13 or 14 Years old. And he 
came of honeſt Parents, and behaved himſelf ve- 
ry civily all that time. 

L. C. B. Ward. Have you known any Thing of 
him ſince ? | 

Bond. No, my. Lord. 

L. C. B. Ward. What have you to ſay fur- 
ther ? | 

Barlicorn. My Lord, I was a Servant to Cap- 
tain Xidd, and I have been with him fix Years; 
and | have a Certificate from ſeveral of my Rela- 


tions that will teſtify it. | 


Cl. of Arr. R. Barlicorn, have you any Thing 
more to ſay ? | 
Barlicorn. I am a Servant to Captain Kidd. 
L. C. B. Ward. How long have you been ſo? 
Where was it that you came fifſt to be his Ser- 
vant ? 
Barlicorn. At Carolina. | | | 
Cl. of Arr. Abel Owens, what ſay you for your 


ſelf > 


Owens, My Lord, I deſire the Privilege of the 
Proclamation. I entred my ſelf into the King's 
Service. I have been in the King's Service, ac- 
cording to his Majeſty's Proclamation. I deſire it 
may be read. (which was done.) 

L. C. B. Ward. You deſire the Benefit of this 
Proclamation, but you muſt bring your ſelf under 
the Qualifications it requires, if you would have 
any Benefit by it. N 
Mr Crawley. He has a Certificate of it. 

3 C. B. Ward. Is it within the Proclamati- 
on | 


Mr Crawley. The Certificate is dated the ; th 
of March, 1700, from Mr Riches, a Juſtice of — 
Peace in * 1 

L. C. B. Ward. Mr Riches, I ſuppoſe. did hor: 
he was within this tion, . * Ol belle 

Mr J. Could. The Pardon extends to all p 
ſons for Piracies committed before that Time, i 
they ſurrender themſelves to ſuch and ſuch, ; 1 
enter themſelves on Board one of his Majeſty 
Ships. | 1352 Vs 

Mr Cniers. A Juſtice of the Peace is not with 
in the Proclamation. N 

Cl. of Arr. Haye you any more to.ſay ? 

Owens. Only to deſire the Benefit of that Procla. 
mation. | | | 

L. C. B. Ward. He ſurrendered himſelf to Ju- 
ſtice Riches, and then entred himſelf aboard one 
of his Majeſty's Ships; and then there was Ryi. 
dence againſt him, when on board, and he was 
ſeized. This may be fit to recommend him to the 
King's Mercy, but it is not a Defence apainſt the 
Accuſation. 3 

Cl. of Arr. Darby. Mullins, what do you fay for 
your ſelf > 

Mullins, I came in upon the King's Ad of 
Grace, I came aſhore with the reſt of the peo. 
ple. : | 
L. C. B. Ward. What have you to ſhew, to inti- 
tle you to the Benefit of this Proclamation? 

Mullins. I was ready to die of the Bloody Flyx 
and not able to go my ſelf, but 1 ſent my Name 
in to the Governour. | 

IL. C. B. Ward. Where was you when you was 
ſo ſick ? | | 

Mullins. In Weſt-Ferſey. I came aſhore in Cape 
May. I was ſick like to die all the Way from 
Madagaſcar, expecting every Minute to die with 
the Bloody Flux. Ge | 

Dr Oxexden. How came you to leave Captain 
Kidd ? | | 

Mullins. He uſed me very hardly, and therefore 
I left him. == 

L. C. B. Ward. You had a Dividend of the Mo- 
ney and Goods. NY | | 

Mullins. He gave it me, and afterwards took it 
from me. | 
I. C. B. Ward. Was he your Maſter ?. 

Mullins, I had no Maſter. 

Dr Oxenden. How did you come to Jerſey ? 
Mullins. I came there with Captain Shelly, he is 
in Court. | | 

1 Oxenden. Von were aboard Captain culi- 
ord, | ; | 
4 Mullins. 1 came home in hopes to get the King's 


Pardon. 


L. C. B. Ward. That which you ſay -is very odd, 
though you quitted Captain Xidd's Ship, you went 
into Culliford's. eee ä 

L. C. B. Ward. Captain Xidd, you ſaid you had 
more to ſay juſt now; if you have, let us hear 
it. 

Kidd. I deſire this Man may be heard two or 
three Words. | 

L. C. B. Ward. What is his Name? 

Kidd. Mr Say. | 

Mr wn I happened to be at the Treaſury-Offce 
in Broad. ſtreet to receive ſome Money, and Mr White 
was there; and he asked me, will you go along 
with me, and ſee one Elbury that is in the Au- 
ſhalſea for Debt? ſays I, 1 am a Stranger to him, 
1 do not care to go. Says he, bear me Company: 
So J went with him, and when J came there, 
ſaw Captain Xidd's Men. And this Mr Elbwy — 
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any with Captain &3dd's Surgeon. Says 
L, _ : Nova of 7 Quill, I ſhould be glad 
to drink a Glaſs with you. We ſtayed there bur 
4 little while, and asked what that Man was; 
ſays he, he is Captain Ki4d's Surgeon. Upon this 
J ſaid, here is a mighty Noiſe about Capt. Kidd ; 
fays he, I believe he has done nothing but what 
he can anſwer, or that can do him any hurt. Says 
1, where have you been with him? He ſaid, at 
ajcarnr 
—_— B. Ward. Mr Bradinham was with them, 
there is no doubt of that. Ir is not to be que- 
{tioned that he would not ſay any Thing Ill of them 
then. Captain Kidd, have you any Thing more 
ſay ? 
8 de Call Captain Humphrys, (who appeared.) 
I. C. B. Ward. What Queſtions would you ask 


? 
8 What do you know of me? 
Capt. Humphrys. | knew you, Sir, in the Weſt- 
Indies in the beginning of the late War, and 1 
know you had the Applauſe of the General, as J 


can ſhew by the General's Letter. I know nothing 


rther of you. | 
— Did you know any Thing that I was 


Guilty of any Piracies ? 

Humphrys. No, but you had a general Applauſe 
for what you had done from time to time. 

I. C. B. Ward. How long was this ago? 
Humphrys. Twelve Years ago. 

L. C. B. Ward. That was before he was turned 

irate. 
„ Kidd. Call Captain Bond, (who appeared.) 
I. C. B. Ward. What do you call him for? 

Kidd, Capt. Bond, pray will you give an Ac- 
count what you know of me. 

Capt. Bond. 1 know you was very uſeful at the 
beginning of the War in the Weſt- Indies. 

Mr B. Hatſell. To be ſure they had a good Opi- 
nion of him in 1695, when they granted him the 
Commiſſion. 

Kidd. There is nothing in the World can make 
it appear I was guilty of Piracy, I kept Company 
with Captain Warren for ſix Days. 

Mr Coniers. I believe you kept Company more 
with Captain Culiford, than with Captain Mar- 


Yen. a . | 

Kidd. I never deſigned to do any ſuck Thing. 
Mr Cmers, My Lord, we will ſay nothing at 

all, but leaye it to your Lordſhip to dire& the 


Jury, 
J Kidd. 1 have many Papers for my Defence, if 
I could have had them. | 

L. C. B. What Papers were they? 

Kidd. My French Paſſes. | 

L. C. B. Ward. Where are they? 

Kidd. My Lord Bellamont had them: 

I. C. B. Ward. If you had had the French Paſſes, 
you ſhould have condemned Ships. | 
— could not becauſe of the Mutiny in my 

IP. is 
L. C. B. Ward. If you had any Thing of Diſa- 
bility upon you; to make your Defence, you ſhould 
have objected it at the beginning of your Trial; 
what you mean by it now, I cannot tell. It 
Jou have any Thing more to ſay, you may ſay it, 
the Court is ready to hear you. 

L. C. B. Ward. Gentlemen of the Jury, the Pri- 
ſoners at the Bar, W. Kidd; N. Churchill, F. Howe, 
R. Lamley, Will. Fenkins, Gabriel Laß, Hugh Parrot, 
Rich, Barlicorn, Abel Owens, and Darby Mullins, in 
Number Ten; ſtand all here Indided for the 
= of Hirncy, charged to be committed by 

Vol. IV. 


them. And the Inſtance of the Crime, is for Fe- 
loniouſly and Piratically Seizing and Taking the 
Ship called the Quedagh Merchant, with the Ap- 
parel and Tackling thereof, to the value of 400 “. 
and divers Goods mentioned in the Indictment, to 
the value of 45001. the Goods of ſeveral Perſon: 
unknown, from the Mariners of the ſaid Ship, an 
this at High Sea, within the juriſdiction of the 
Court of Admiralty, about ten Leagues from 
Cutſheen in the Eaſt-Indies the zoth of January, 
1697, and in the gth Year of his Majeſty's Reign. 
Now whether all, or any, and which of theſe 
Priſoners are guilty of this Crime of Piracy laid 
in this Inditment; or not guilty, it is your 
Part todetermine according to the Evidence that 
has been given on both Sides, The Crime charg- 
ed on them is Piracy, that is, Seizing and Ta- 
king this Ship and Goods in it Piratically and 
Feloniouſly; the Time and Place is laid alſo in 
the Indictment. To make good this Accuſation, 
the King's Council have produced their Evidence; 
and two Witneſſes have been examined in this 
Caſe, each of them were in the Ship which took 
the Quedagh Merchant, and very well acquaiated 
with all the Proceedings, that is, Robert Bradin- 
ham, and Joſeph Palmer. The firſt has given you 
an Hiſtorical Account of the whole Proceedings 
of Captain Xidd, from his firſt going out of Eng- 
land in the Adventure Galley, to the Time of 
this Fact charged on them. They tell you, that 
about May 1696, the King intruſted this Cap- 
tain Kidd with two Commiſſions, and they were 
both read to you. By one of them, under the 
Admiralty Seal, he was Authorized to ſet out as 
a Privateer the Adventure Galley, and therewith 
to Take and Seize the Ships and Goods belong- 
ing to the French King, or his Subjects, and ſich 
other as were liable to Confiſcation. And by the 
other Commiſſion under the Broad Seal of Eng- 
land, Authority was given for the taking of ſome 
Pirates by Name, and all other Pirates in the ſe- 
veral Places therein mentioned. But in no ſort 
to offend or moleſt any of the King's Friends or 
Allies, their Ships or Subjects by Colour thereof. 
And by both Commiſſions command was given to 
bring all ſuch Ships and Goods, as ſhould be ta- 
ken to legal Trials and Condemnations. They 
tell us, that this Ship ſet out from Plymouth about 
May, 1696, and that in their Paſſage, they did 
take a French Ship, and they did condemn that 
Ship. Now Gentlemen, you muſt bear this in 
your Minds, that to make it Piracy, it muſt be 
the taking Piratically and Feloniouſly upon the 
High Sea, within the juriſdiction of the Admi- 
ralty of England, the Goods of a Friend, that is 
ſuch as are in Amity with the King, Now you 
ſee what Way they went to work, and what Mea. 
ſures they took. Captain Xidd goes out, and 
goes to New-York; and when he was there, he 
has a Proje& .in his Head of ſetting up Articles 
between himſelf and the People that were willing 
to be concerned with him : For now whether it 
ſeems more probable from what followed that 
Captain Kidd deſigned to manage himſelf accord. 
ing to the Meaſures given him, and the Powers 
of his Commiſſions, or another Way, you muſt 
conſider; for it is told you that between 1503 
and 160 Men came in under thoſe Articles, where- 
of the other Priſoners were part and concerned 
in them. And as to thoſe Articles, the Im 
of them was, that whatever ſhould be taken by 
theſe People in their. Expeditions, ſhould be di- 
vided into 160 Parts, wbereof Captain Kidd was 
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to have 40 Shares for his Part, and the reſt were 
to have according to the Merit of each Party, 
ſome whole Shares, and ſome half Shares. 

Now after theſe Articles, you perceive what 
Progreſs they made, and what Courſe they took. 
They went from one place to another, and uſed 
a pretty deal of Severity where-ever they came. 
A deſign they had to go into the Red-Sea, and they 
had expectations of the Moco Fleet that lay at 
Moco, and they ſent their Spies three times to get 
Intelligence. The two firſt times they could 
make no Diſcovery; but the third time they made 
an effetual Diſcovery that the Fleet was ready 
to Sail; and in the mean time Capt. Kidd = 

r 


there in expectation of this Fleet; and as the 


Witneſs tells you, Capt. Kidd ſaid he intended 
to make a Voyage out of this Fleet. Well, he 
had a Diſcovery of this Fleet, and they came ac- 
cordingly, and they tell you, that he and his 
Men in the Ship did attack one of the Ships: But 
theſe Ships being guarded by two Men of War, 
he could make nothing of them, however he ſhew- 
ed what his intention and deſign was. Could he 
have proved that what he did was in purſuance 
of his Commiſſions, it had been ſomething : But 


what had he to do to make any attack on theſe 


Ships, the Owners and Freighters whereof, were 
in Amity with the King; this does not appear 
to be an action ſuitable to his Commiſſion. After 


be had done this, he came to Land, and there, 


and afterwards at Sea, purſued ſtrange Methods, 
as you haye heard. The feeming juſtification he 
depends on, is his Commiſſions; now it muſt be 
obſerved how he aRed with relation to them, and 
what irregularities he went by. He came to a 
lace in the Indies, and ſent his Cooper aſhore, and 
that Cooper was killed by the Natives; and he 
uſes Barbarity, and ties an Indian to a Tree, and 
ſhoots him to Death. Now he went from place to 
place, and committed Hoſtilities upon ſeveral Ships, 
dealing very ſeverely with the People, 
But this being Rn foreign to the IndiQ- 
or which the Priſoners 
at Bar are Indicted, we are confined to the Quedagh 
Merchant ; but what he did before ſhews his Mind 
and Intentions not to act by his Commiſſions, 


Which warrant no ſuch things. Gentlemen, you 


have an account that he met with this Ship the 
Quedagh Merchant at Sea, and took her; that this 


Ship belonged to People in Amity with the King 
of England; that he ſeized this Ship, and divers 


Goods were taken out of her, and ſold, and the 


Money divided purſuant to the heads contained in 


thoſe Articles ſet up at Nem- Jork. The Witneſſes 
that ſpeak to that, come home to every one of 
the Priſoners: They tell you that this Dividend 


was made, that Capt. Xidd had 40 Shares of the 


Money, -and the reſt of the Priſoners had their 
roportions according to the Articles, fome whole 
Shakes, and ſome a half Share of that Money. 


After they had ſeized on the Ship, you hear of a 


certain ſort of project, that a French Man ſhould 


come and pretend himſelf the Maſter, and pro- 


duce, or pretend to produce a French Paſs, under 
a colour that theſe Peoples Ship and Goods, who 
were Moors, ſhould be French Men's Ship and 


| Goods, or Sailed under a French Paſs, and fo ju- 


ſtify what they did under the colour of his Com- 
miſſion from the King. Now no Man knows the 


Mind and latention of another, but as it may be 


diſcovered by his Actions. If he would have this 
to be underſtood to be his Intention, or that it 


Vas a reality, that he took Uils as 4 Frech Ship, 


12 Will. 3. 
or under a French Paſs, then he ought to have hat 
the Ship and Goods inventoried, and Condemned 


according to Law, that he might have had what 


proportion belonged to him, and that the Kin 
might have had what belonged to him, as his Com. 


miſſions directed. But here was nothing of that 


done, but the Money and Goods that were taken 
were ſhared ; and you have an account likey ig. 
how ſome of the Goods were ſold, and the Mone 
diſpoſed of, and how the remaining Goods — 
diſpoſed of; and one Witneſs ſpeaks Poſitively 


of the diſtribution of the Goods that remain'g un- 


ſold, that they were divided according to the fame 
proportions as the Articles mentioned, and every 
one of the Priſoners had his Share. There be 
longed 40 Shares to Capt. Kidd, and Shares and 
half Shares to the reſt. 

Now this is the great Caſe that is before yon 
on which the Indictment turns. The Ship and 
Goods, as you have heard, are ſaid by the Wir. 
neſſes, to be the Goods of the Armenians, and 
other People that were in Amity with the King; 
and Capt. Kidd would have them to be the Goods 
of French Men, or at leaſt that the Ship was Sailed 
under French Paſſes. Now if it were ſo, as Capt. 
Kidd ſays, it was a lawful Prize, and liable to 
Confiſcation, but if they were the Goods of Per. 
ſons in Amity with the King, and the Ship was 
not Navigated under French Paſſes, it is very 
plain it was a Piratical taking of them. Gentle- 
men, it is to be conſidered what Evidence Capt. 
Kidd hath given to prove that Ship and Good 
to belong to the French: King, or his Subjects, or 
that the Ship was Sailed under a French Paſs, or 
indeed that ever there was a French Paſs ſhewn os 
ſeen. He appeals indeed to the Witneſſes over 
and over again, Did you never ſee it? No, ſay 
they: Nor did not you, faith he, ſay you fay it? 
No, faith the Witneſs, 1 ſaid that Capt. Xidd ſaid 
he had a French Paſs, but I never ſaw it. Now 
after all, the taking of the | 
brought down to Mr. Kidd, and the Priſoners 
with others, and the diſtribution of the Money 
produced 'by the Sate of the Goods among Mr. 
Kidd, and his Crew, whereof eyery one of theſe 
Priſoners were preſent at the ſame time, and had 
Proportions, 

Now Geatlemen, this muſt be obſerved, if this 
was a Capture on the High Sea, and theſe were 
the Goods of Perſons ia Amity with the King, 
and had no French Paſs, then it is a plain Piracy. 
And if you believe the Witneſſes, here is a takin 
of the Goods and Ship of Perſons in Amity, an 
converting them to their own Uſe, Such a taking 
at Land as this would be Felony, and being at Sea 


it will be Piracy: For this is a taking the Ship 


from the right Owners, and turning it to their 
own uſe. So that you have Evidence as to the 
Seizing of the Ship, and dividing the Money riſing 
from the Goods ſold, and ſharing the remainder 
according to the Articles. ; 
Now, what does Capt. Xidd ſay to all this? 


He has told you he acted purſuant to his Commiſ- 


fion ; but that cannot be, unleſs he gives you ſatis- 
faction that the Ship and Goods belonged to the 
French King, or his Subjeets, or that the Ship had 
a French Pais, otherwiſe neither of them will ex- 
cuſe him from being a Pirate ; for if he takes the 
Goods of Friends he is a Pirate, he had no Autho- 
rity for that: There is no colour from cither 0 
his Commiſſions for him to take them. And 45 
to the French Paſſes, there is nothing of that àp- 
pears by any Proof, and for ought ] can fee, 2, 


Ouedagh Merchant is 
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but himſelf, if there were ever any. It 
8 : — that the People that were Owners of the 
Goods, made him very large Offers to redeem the 
Ship (Twenty Thouſand Rupees, as I remember) 
but he would not accept their Propoſal ; but ſaid, 
That is a ſmall Summ, the Cargo 1s worth a great 
deal more, or to that effect: And further ſaid, 
he muſt anſwer theſe People, that his Men will 
not part with it. And a French Man was to be 
ſet up for a Mock buſineſs, as you have heard ; and 
if the Witneſſes ſay true, they were ſaid by the 
Captain of the Ship to be, and were reputed to be, 
the Ship and Goods of Friends, and not of Ene- 
mies; and if they were ſo, and had no French 
paſs, then is he, and thoſe that were concerned 
with him, guilty of Piratically taking this Ship, 
and of Piratically ſeizing the Goods in the Ship; 
and neither of his Commiſſions will juſtify ſuch 
an Action as this. If he had acted purſuant to his 
Commiſſion, he ought to have condemned the Ship 
and Goods, if they were a French Intereſt, or Sail- 
ed under a French Paſs ; but by his not condemning 
them, he ſeems to ſhew his Aim, Mind and Inten- 
tion, that he did not act in that Caſe by virtue of 
his Commiſſion, but quite contrary to it; for he 
takes the Ship, and ſhares the Money and Goods, 
and is taken in that very Ship by my Lord Bella- 
mont, and he had continued in that Ship till that 
time, ſo that there is no colour or pretence ap- 
rs, that he intended to bring this Ship to En- 
gland, to be condemned, or to have condemned it 
in any of the Engliſb Plantations, having diſpoſed 
of the whole Cargo as aforeſaid. Here I muſt 
leave it to you, to conſider whether, according to 
the Evidence that appears, there is any Ground 
for him to ſay, he has acted by his Commiſſion 
in taking the Quedagh Merchant and Goods in her, 
or whether he has not acted contrary thereunto. 
Now for himſelf he has called ſome Perſons 
here, to give an account of his Reputation, and 


of his Services done in the Weſt Indies; and one of] 


them ſays, about 10 or 12 Years, he did good 
Service there. Why ſo he might, and might have, 
and *tis very like he had ſuch Reputation, when 
the King truſted him with theſe Commiſſions, elſe 
I believe he had never had them; ſo that whatever 
he might be ſo many Years ago, that is not a mat- 
ter ta be inſiſted on now, but what he hath been 
fiace, and how he hath acted in this matter 
charged againſt him. So that, Gentlemen, as to 
Mr. Kidd, I muſt leave it to you, whether he is 
Guilty of Piracy or no, and if you believe him 
Guilty upon the Evidence, you will find him ſo, 
if not you will acquit him. 

Now for the ay Priſoners, it is proved they 
were all concerned in taking and ſharing the Ship 
and Goods in the Indictment; yet their Circum- 
{tances differ pretty much among themſelves, 
There are three of them, that it has been made out 
to you, and owned by the King's Witneſſes that 
they were Servants. Robert Lamley, Williams Jen- 
int, Richard Barlicorn. All theſe are made out 
to be Seryants, and you have had the Indentures 
of two of them uced, and the King's Wit- 
neſſes prove them ſo, and they were admitted to 

Servants. Now, Gentlemen, there muſt go 
an Intention of the Mind, and a Freedom of the 
Will, to the committing a Felony or Piracy. A 
Pirate is not to be underſtood to be under con- 
ſtraint, but a free Agent; for iu this Caſe, the 
bare AR will not make him Guilty, unleſs the Will 
make it ſo. Now a Servant, it is true, if he go 
voluntarily, and have his Proportion, be muſt be 


accounted a Pirate, for then he acts upon his own 
account, and not by Compulſion. And theſe per- 
ſons, according to the Evidence, received their 
Part, but whether they accounted to their Maſters 
for their ſhares afterwards, yea or no, as they 
pretend, but make no proof of it, I muſt leave 
that to you; and therefore there is a conſidera- 
tion to be had of them. For if theſe Men did 
go under the Compulſion of their Maſters, to 
whom they were Servants, aad not voluatarily, 
and upon their own Accounts, it may difference 
their Caſe from others, who went and ated wil- 
lingly in this matter, and upon their own Ac- 
counts. So that as to thoſe that were Servants 
under the command of their Maſters that were 
preſent with them, I muſt leave it to you, whe- 
ther you will diſtinguiſh between them and the 
others that were not Servants, but free Agents. It 
is true, a Seryant is not bound to obey his Maſter, 
but in lawful things, which they ſay they thought 
this was, and that they knew not to the contrary, 
but that their Maſters acted according to the 
King's Commiſſion ; and therefore their Caſe muſt 
be left to your conſideration, whether you think 
them upon the whole matter Guilty or no. If 
you believe them Guilty, you will fiad them fo, 
otherwiſe you will Acquit them. 

For the other Perſons, ſome of them pretend 
they came in on his Majeſty's Proclamation, and 
for that you muſt conſider the Evidence, and take 
it all together, and conſider whether you are ſa- 
tisfied by what they have faid or proved, that they 
have brought themſelves within the benefit of the 
King's Favour by that Proclamation. You have 
heard it read, and obſerved the Qnalifications and 
Directions by it, and the Terms upon which the 
Pardon was promiſed, which are not made out to 
you, to be complied with by them; they may ap- 
ply another way, for the King's Mercy; this Court 
muſt proceed accordiag to the Rules of Law and 
uſtice. But then all of them hold on this: We 
were, ſay they, under the Captain, and ated un- 
der him as their Commander; and, Gentlemen, 
ſo far as they aged under his lawful Commands, 
and by Virtue, and ia Purſaance of his Commiſſi- 
ons, it muſt be admitted they were juſtifyable, 
and ought to be juſtify d. But how far forth that 
hath been, the Actions of the Captain and their 
own, will beſt make it —_ It is not coateſt. 
ed, but that theſe Men knew, and were ſenſible 
of what was done and acted, and did take part in 
it, and had the benefit of what was taken, ſhared 
amongſt them: And if the taking of this Ship and 
Goods was Unlawful, then theſe Men can claim 
no Adyantage by theſe Commiſſions, becauſe the 
had no Authority by them to do what they did, 
but ated quite contrary to them. What had 
they to do to enter into ſuch Articles, and to act 
as they did? You muſt conſider the Evidence gi- 
ven here, according to the Rules ot the Law, and 
if you are ſatisfy'd that they have Knowingly 
and Wilfully been concerned or partaken with 
Capt. Kidd, in taking this Ship, and dividing the 
Goods, and that Piratically and Feloniouſly, then 
they will be Guilty within this Inditment. It 
is worthy of conſideration what appears upon the 
Evidence, that they met with one reputed to be a 
Notorious Pirate, call'd Culliford; he was eſteem- 
ed an Arch-Pirate, and known to be fo, yet this 
Capt. Kidd, that was Commiſſion'd to take Pi- 
rates, inſtead of taking him, grows to ſuch an 
Intimacy with him, that he ſaid he would have 
his Soul fry in Hell, before he would hurt him, 
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or to that effect, and ſo they made Preſents one 


to another; and Capt. Kidd left three of his Men 


with him. Whilſt Men purſue their Commiſſions, 
they muſt be Juſtify'd, but when they do things 


not Authorized, or never acted by them, it is as 


if there had been no Commiſſion at all. - I have 
diſtinguiſhed the Evidence as well as my memory 
ſerves me, and muſt leave it to you to determine 
upon the whole matter, who are Guilty, and who 
not; and ſuch as you are ſatisfied to be Guilty, 
you will find ſo, and ſuch as you are not ſatisfy'd 
to be Guilty, you will acquir. 


Then the Fury withdrew, and after half an hour's 
Fay, brought in their Verditt. | 


Cl. of Arr. Gentlemen of the Jury, Anſwer to 
your Names, John Cooper, &c. 
J. Cooper, Here, &c. | 

Cl. of Arr. Are you agreed of your Verdict? 

Omnes. Yes. | 

Cl. of Arr. Who ſhall ſay for you? 

Omnes. Foreman. 3 

Cl. of Arr. Will. Kidd, hold up thy Hand. 
{which he did.) How ſay you, Is he Guilty of the 
Piracy whereof he ſtands Indicted, or not Guilty? 
And ſo of the reſt. 

Foreman. Guilty. . 

Cl. of Arr. Is Nich. Churchill Guilty, or not 


Guilty ? | 


Foreman. Guilty. 
Cl. of Arr. Is James Howe Guilty, &c ? 
Foreman. Guilty. | 
Cl. of Arr. Is Rob. Lamley Guilty, &c ? 
Foreman. Not Guilty. 
Cl. of Arr. Is Will. Jenkins Guilty, &c? 
Foreman. Not Guilty. 
Cl. of Arr. Is Gabriel Loff Guilty, &c ? 
Foreman. Guilty. | 
Cl. of Arr. Is Hugh Parrot Guilty, &c ? 
Foreman. Guilty. 
Cl. of Arr. Is R. Barlicorn Guilty, &c? 
Foreman. Not Guilty. | 
Cl. of Arr. IS Abel Owens Guilty, &c ? 
Foreman, Guilty. 
Cl. of Arr. Is Darby Mullins Guilty, &c ? 
Foreman. Guilty. 


Then Will. Kidd, and the other Nine Perſons, were 
further Arraigned upon four Indictments, in manner 
following. 


Cl. of Arr. Vill. Kidd, hold up thy Hand, 
(which he did.) And fo the other Nine. | 

You ſtand Indicted by the Name of Will. Kidd, 
late of London Mariner, &c. | 


The Jurors for our Sovereign Lord the King, 


do upon their Oath, preſent that Miliam Kidd, 


late of London, Marriner, Nicholas Churchill, late 
of London, Marriner, James Howe, late of London, 
Marriner, Robert Lamley, late of London, Marriner, 
William Fenkins, late of London, Matriner, Gabriel 
Leffe, late of London, Marriner, Hugh Parrot, late 
of London, Marriner, Richard Barlicorn, late of 
London, Marriner, Abel Owens, late of London, 
Marriner, and Darby Mullins, late of London, Mar- 
Tiger, the 20th Day of September, in the Ninth 
Year of the Reign of our Sovereign Lord Willian 
the Third, by the Grace of God, of England, 
Scotland, France and Ireland, King, Defender of 
the Faith, ec. By Force and Arms, Cc. upon 
the High Sea, in a certain place, diſtant about 
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Fifty Leagues from the Port of Carraway, in th 
Eaſt-Indies, and within the juriſdiction of the 
Admiralty of England, did Piratically, and Felo. 
niouſly ſet upon, board, break and enter a certain 
Ship call'd a Mooriſh Ship, then being a Ship of 
certain perſons (to the Jurors aforeſaid unknown 
and then and there Piratically and Felonioug! 
did make an aſlſault, in and. upon certain Marr? 
ners (whoſe Names to the Jurors aforeſaid are * 
known) in the ſame Ship in the Peace of God, 
and of our ſaid now Sovereign Lord the Ring 
then and there being, Piratically and Feloniouſy 
did put the aforeſaid Marriners of the ſame $hj 
in the Ship aforeſaid then being, in corporea] fear 


of their Lives, then and there in the Ship afore. 


ſaid upon the high Sea, in the place aforeſaid, di. 


ſtant about Fifty Leagues from the Port of c. | 


rawar aforeſaid, in the Eaſt-Indies aforeſaid, and 
within the Jurgen aforeſaid, Piratically and 
Feloniouſly did Steal, take and carry away One 
Hundred Pound weight of Coffee, of the value 


of Five Pounds of lawful Money of England, Sixty 


Pound weight of Pepper, of the value of Three 
Pounds of lawful Money of England, One Hundred 
weight of Myrrh, of the value of Five Pounds of 
lawful Money of England, and Twenty pieces of 
Arabian Gold, of the value of Eight Pounds of 
lawful Money of England, the Goods, Chattels 
and Moneys of certain perſons (to the Jurors a. 
foreſaid unknown) then and there upon the high 
Sea aforeſaid, in the aforeſaid place, diſtant 
about Fifty Leagues from the Port of Carramar 
aforeſaid, in the Eaſt- Indies aforeſaid, and within 
the Juriſdiction aforeſaid, being found in the 
aforeſaid Ship, in the Cuſtody and poſſeſſion of 
the ſaid Marriners in the ſame Ship, from the ſaid 
Marriners of the ſaid Ship, and from their cu- 
ſtody and poſſeſſion then and there upon the High 
Sea aforeſaid, in the place aforeſaid, diſtant about 
50 Leagues from the Port of Carrawar aforeſaid, 
in the Eaſt-Indies aforeſaid, and within the Juriſ- 
dition aforeſaid, againſt the Peace of our ſaid 
now Sovereign Lord the King, his Crown and 
Dignity, &c. 

How ſay'ſt thou, William K:dd, art thou Guilty 
of this Piracy and Robbery, whereof thou ſtand- 
eſt Indicted, or not Guilty? ä 

Will. Kidd. Not Guilty. 

Cl. of Arr. Culprit, how wilt thou be Tried? 

Will. Kidd. By God and my Country. 


Cl. of Arr. God ſend thee a good Deliverance. 


(And ſo the other Nine.) 


Cl. of Arr. Wil. Kidd, hold up thy Hand.(Which 
he did.) And ſo the other Nine. | 


You ſtand Indicted, by the Name of Will. Kidd, 
late of London, Marriner, (and ſo the reſt.) 


The Jurors for our Soveteign Lord the King, 
do upon their Oath preſent, that William Kidd, 
late of London, Marriner, Nicholas Churchill, late 
of London, Marriner, James Howe, late of London, 
Marriner, Robert Lamley, late of London, Marriner, 
William Fenkins, late of London, Marriner, Gabriel 
Loffe, late of London, Marriner, Hugh Parrot, late 
of London, Marriner, Richard Barlicorn, late o 
London, Marriner, Abel Owens, late of London, 
Marriner, and Darby Mullins, late of London, Mar- 
riner, the 27th Day of November, in the th 
Year of the Reign of our Sovereign Lord Wilan 
the Third, by the Grace cf God, of Erglar, 


Scotland, France and Ireland, King, Defender - 
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e Faith, Cc. by Force and Arms, &c. upon 
— High Sea, in chen Place, diſtant about four 
Leagues from Calicut, in the Eaſt-Indies, and 
withia the juriſdiction of the Admiralty of Eng- 
land, did Piratically, and Feloniouſly ſet upon, 
board, break, and enter a certain Ship, call'd a 
Mooriſh Ship 3 then being a Ship of certain Per- 
ſoas (to the Jurors aforeſaid unknown) and then 
and there Piratically and Feloniouſſy, did make an 
aſſzult in and upon certain Marriners. (whoſe 
Names to the Jurors aforeſaid are unknown) in 
the ſame Ship in the Peace of God, and of out 
ſaid now Sovereign Lord the King, then and there 
being, Piratically and Feloniouſly did put the a- 
foreſaid Martiners of the ſame Ship, in the Ship 
aforeſaid then being, in ' corporal fear of their 
Lives, then and-there in the Ship aforeſaid, upon 
the High Sea, in the Place aforeſaid; diſtant about 
four Leagues from Callicut, aforeſaid; in the Eaft- 
Indies aforeſaid; and within the ſuriſdiction afore- 
ſaid, Piratically and Feloniobſly did Steal, take 
and carry away the ſaid Ship, and the Apparel 
and Tackle of the ſame Ship, of the value of Five 
Hundred Pounds of lawful Money of England; 
Eleven Bales of Cotton, of the value of Sixty 
Pounds of lawful Money of England; Two 
Horſes, each of them of the Price of Twenty 
Pounds of lawful Money of England, and Fifty 
Indian Quilts, of the Value of Five Pounds of 
lawful Money of England, the Goods and Chattels 
of certain Perſoas (to the Jurors aforeſaid un- 
known) then and there upon the High Sea afore- 
ſaid, in the aforeſaid. Place, diſtant about four 
Leagues from Calicut aforeſaid, in the Eaſt- Indies 
aforeſaid, and within the Juriſdiction aforeſaid, 
being found iti the-afoteſaid Ship, in the Cuſtody 
and Poſſeſſion of the ſaid Marriners; in the ſume 
Ship, from the ſaid Marriners of the ſaid Ship, 
and from their Cuſtody and Poſſeſſion, then and 
there upon the High Sea aforeſaid,” in the Place 
aforeſaid, diſtant about four Leagues from Callicur 
aforeſaid, in the Eaſt- Indies aforeſaid; and within 
the juriſdiction aforeſaid, againſt the Peace of our 
ſaid now Sovereign Lord the King, his Crown 
and Dignity, &c. . 210 


How ſay'ſt thou, Will. Xidd, att thou Guilty 
of this Piracy and Robbery whereof thon ſtandeſt 
Indicted, or not Guilty? 

Will. Kidd. Not Guilty. 1 6 

Cl; of Arr. Culprit, How wilt thou be tty'd ? 

Will. Kidd, By God and my Country. 

Cl. of Arr. God ſend thee a good Deliverance. 
(And ſo of the other Nine.) | = 


A. of Arr. Will. Kidd, Hold up th 
(which he did). And ſo the other Nine. 


You ſtand Indicted by the Name of Will. Kidd, 
late of London, Marriner. (And ſo of the reſt.) 


y Hand 


: ** The Jurors for our Sovereign Lord the King, 
ho do, upon their Oath, preſent, That William 
ka Kidd, late of London, Marriner, Nicholas Chur- 
 ®ill, late of Londen, Marriner, James How, 
n late of London, Marriner, Robert Lamley, late of 
: London, Marriner, William Jenkin:, late of Lon- 
b don, Marriner, Gabriel Loſt, late of London, 
« Marriner, Hngh Parrot, late of London, Marti- 
© ner, Richard Barlycorne, late of London, Marri- 

ner, Abel Owent, late of London, Marriner, and 
4 Darby Mullins, late of London, Marriner ; the 
Twenty Eighth Day of December, in the Ninth 


Captain William Kidd, and obere, ſor Piracy. 


© Year of the Reign of Our Sovereign Lord, 1 
&« {iam the Third, by the Grace of God, of Eng- 
& land, Scotland, France, and Irelznd, King, De- 
„fender of the Faith, &c. by Force and Arms, 
4 c. upon the High Sea, in a certain Place, di- 
e ſtant about four Leagues from Callicut, in the 
4 Eaſt-Indies, and within the juriſuiction of the 
« Admiralty of England, did Piratically and Fe. 
loniouſly ſet upon, board, break, and enter a 
* certain Ketch, call'd a Mooriſh Ketch, then be- 
ing a Ketch of certain Perſons (to the jurors 
C aforeſaid unknown) and then and there, Pira- 
** tically and Feloniouſly did make an Aſſault, in 
* and upon certain Marriners (whoſe Names to 
64 the Jurors aforeſaid are unknown) in the ſame 
« Ship, in the Peace of God, and of Our ſaid 
*© now Sovereign Lord the King, then and there 
„being, Piratically and Feloniouſly, did put the 
“ aforeſaid Marriners of the ſame Ketch, in the 
“ Ketch aforeſaid then being, in corporal Fear of 
ce their Lives then and there in the Ketch afore- 
* ſaid, upon the High Sea, in the Place aforeſaid, 
« diſtant about four Leagues from Callicut afore- 
« ſaid, in the Eaft-Indies aforeſaid, and within the 
“ JuriſdiAion aforeſaid, Piratically and Feloni- 
<« ouſly did ſteal, take and carry away the ſaid 
% Ketch, and the a—_—_ and Tackle of the fame 
% Ketch, of the Value of fifty pounds of lawful 
Money of England, thirty Tubs of Sugir-Candy, 
e of the Value of fifteen Pounds of lawful Money 
* of England, Tix Bales of Sugar, of the Value of 
* ſix Pounds of lawful Money of England, ard 

ten Bales of Tobacco, of the Value of ten Pounds 
&« of lawful Money of England, the Goods and 
ec Chattels of certain Perſons (to the Jurors afore- 
„ faid unknown) then and there upon the High 
<< Sea aforeſaid, in the aforefaid Place, diſtant 
c about four Leagues from Callicut aforeſaid, in 
e the Exſt-Indies aforeſaid, and within the Juriſ- 
„ diction aforeſaid, being found in the aforeſaid 
“ Ketch, in the Cuſtody and Poſſeſſion of the ſaid 
« Marriners in, the ſame Ketch, from the ſaid 
« Marriners of the ſaid Ketch, and from their 


« Cuſtody and Poſſeſſion, then and there upon 


« the High Sea aforeſaid, in the Place aforeſaid, 
ce diſtant about four Leagues from Callicut afore- 
« (aid, in the Eaſt- Indies aforeſaid, and within the 
40 E aforeſaid, againſt the Peace of Our 
cc ſaid now Sovereign Lord the King, his Crown 
% and Dignity, &c. 


How 'ſay*ſt thou, 771. Kidd, art thou Guilty of 
the Piracy and Robbery whereof thou ſtandeſt In- 
dicted, or not Guilty? x | 

Will. Ridd. Not Guilty. 

Cl. of Arr. How wilt thou be try'd? 

Will. Kidd. By God and my Country. 

Cl. of Arr. God ſend thee a good Deliverance. 
(And ſo of the other Nine.) 


Cl. of Arr. Will. Kidd, Held up thy Hand 
(which he did). And fo the other Nine. | 


| You ſtand Indicted by the Name of Will. Kidd, 


4 


late of 7 ondon, Marriner, &c. (And fo of the reſt.) 


& The Jurots for our Sovereign bord the King, 
« do, upon their Oath, . preſent, That IWilliam 
& Kidd, late of London, Mariner, Nicholas Churchill, 
& late of London, Mariner; James How, late of 
& London, Mariner; Robert Lamley, late of Lon- 
“ don, Mariner; William Jenkins, late of London, 
« Mariner; Gabriel Lof, late of London, Mariner; 
15 ö | * Hugh 
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< Hugh Parrot, late of London, Mariner; Richard 
© Barlycorne, late of London, Mariner ; Abel Owens, 
e late of London, Mariner; and Darby Mullins, 
& late of London, Mariner; the Twentieth Day of 
ce January, in the Ninth Year of the Reign of Our 
« Sovereign Lord, William the Third, by the 
4 Grace of God, of England, Scotland, France, and 
© Jreland, King, Defender of the Faith, &c. by 


& Force and Arms, &c. upon the High Sea, in 


ec 2 certain Place, diſtant about twelve Leagues 
© from Callicut, in the Eaſt-Indies, and within the 
« Juriſdiction of the Admiralty of England, did 


« piratically and Feloniouſly ſet upon, board, 


ce break, and enter a certain Ship, call'd a Portu- 
« guexe Ship, then being a Ship of certain Perſons 
tc (to the Jurors aforeſaid unknown) and then 


44 and there Piratically and Feloniouſly did make 


« 2n Aſſault in and upon certain Mariners, Sub- 
de jects of the King of Portugal (whoſe Names to 
© the Jurors aforeſaid are unknown) ia the ſame 
« Ship, in the Peace of God, and of our ſaid now 
« Sovereign Lord the King, then and there be- 
« ing, Piratically and Feloniouſly did put the 
ce aforeſaid Mariners of the ſame Ship, in the 
<« Ship aforeſaid then being, in corporal Fear of 
ce their Lives, then and — in the Ship afore- 
& ſaid, upon the High Sea, in the Place aforeſaid, 
« diſtant about twelve Leagues from Callicut afore- 
ec ſaid, in the Eaft- Indies aforeſaid, and within the 
« Juriſdiction aforeſaid, Piratically and Feloni- 
« ouſly did ſteal, take, and carry away two Cheſts 
« of Opium, of the Value of Forty Pounds of 
« lawful Money of England, eighty Baggs of Rice 
« of the Value of Twelve Pounds of lawful Mo- 
4 ney of Exglaxd, one Tun of Bees-Wax, of the 
&« Value of Ten Pounds of lawful Money of En- 
« gland, thirty ow» of Butter of the Value of 
* Ten pounds of lawful Money of England, and 
4“ half a Tun of Iron of the Value of Four Pounds 
ce of lawful Money of England, the Goods and 
c Chattels of certain Perſons (to the jurors afore- 
% ſaid unknown) then and there upon the High 
& Sea aforeſaid, in the aforeſaid Place, diſtant 
« about twelve Leagues from Calicut aforeſaid, 
« in the Eaſt-&dies aforeſaid, and within the ju- 
ce xiſdiction aforeſaid, being found in the afore- 
< ſaid Ship, in the Cuſtody and Poſſeſſion of the 
c ſaid Mariners in the ſame Ship, from the ſaid 
« Mariners of the ſame Ship, and from their Cu- 
ct ſtody and Poſſeſſion, then and there upon the 
« High Sea aforeſaid, in the Place aforeſaid, di- 
« ſtant about twelve Leagues from Callieut afore- 
« ſaid, in the Eaſt- Indies aforeſaid, and within 
ce the Juriſdiction aforeſaid, againſt the Peace of 
« our ſaid now Sovereign Lord the King, his 
« Crown and Dignity, &c. | 


How ſay'ſt thou, Wilkam Ridd, art thou guilty 
of the Piracy and Robbery whereof thou ſtandeſt 
Indiaed, or not guilty ? 

Wilien Kidd. Not guilty. 

Cl. of Arr. How wilt thou be try'd? 

William Kidd. By God and my Country. 

d. of Arr. God ſend thee a good Deliverance. 


(And ſo of the other Nine.) 


[Then the Conrt adjourned til to Morrow Morn- 
ing eigle 4 Clock. 
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liam Kidd, and the other nine Pri. 
ſoner s, on the four ndlici ent- 3 May 
the gth, 1701. 


Cl. of Arr. 68 ALL William Kidd, Nechola 

| Churchill, James How, Robert Lan. 
ley, William Fenkins, Gabriel Loff, Hugh Parry 
R. Barlicorn, Abel Owens, and Darby Mullins to the 
Bar. You the Priſoners at the Bar, William Add 
&c. thoſe Men that you ſhall hear called, and 
perfonally appear, are to paſs between our Sore. 
reign Lord the King and you, upon Tryal of your 
ſeveral Lives and Deaths; if therefore you, or 
any of yon, will challenge them, or any of them 
your Time is to ſpeak unto them as they come tg 
the Book to be Sworn, and before they be Sworn. 
Call William Smith, who appeared, and there being 
no Challenges, the Twelve that were Sworn, azz 
as follows. 


The FURY. 
Will. Smith, Tl Peter Gray, 
Benj. Hooper, | | Rob. Comfort, 
Jo. Hibbert, ; Tho. Halls, 
Fo. Pettit, 1 Will, Ford, 
Mill. Hatch, Tho. Stephen, 


Foſ. Chaplain, 3 Jo. Dodſon, 


A of Arr. Cryer, count theſe, Will. Smith. 
Cryer. One, &c. 
d. of Arr. Benj. Hooper. | 
er. Two, &e. Twelve good Men and true, 
ſtand together, and hear your Evidence. 


[Then the uſual Prothemation for Information wes 
made, and the Priſoners being bid to hold up their 
Hands, the Clerk of Arraignments charged the Jury 
with them thus :} 


C. of Arr. You of the Jury, look upon the 
* Priſoners, and hearken to their Cauſe. They 
& ſtand indicted by the Names of William Kidd, 
44 &c. (as before in the Inditment ) upon this Indid- 
„ ment they have been arraigned, and thereunto 
have ſeverally pleaded, not guilty, and for their 
«© Tryal put themſelves on God and their Conn- 
te try, which Country you are. Your Charge is to 
< enquire, Whether they be guilty of the Piracy 
<« and Robbery whereof they ſtand Indicted, or 
“ not guilty, &c. | ; 

Mich. Churchill. May it pleaſe you, my Lord, I 
came in upon his Majeſty's Proctamation, and if 
that do not do, I throw my ſelf upon the Mercy 
of the Honourable Bench. : 

Mr Bar. Hatſell. If they will withdraw virit 
Plea, and confeſs the Indictment, they may. 

Nich. Churchill and James How. We refer our 
ſelves to the King's Proclamation. | 

Dr Oxenden. But do you confeſs the Matter of 
the Indi&ment ? You may do that if you wil), and 
then you need not be tryed. | _ 

Abel Owens, My Lord, I came in upon the King? 
Proclamation, and enter'd my ſelf aboard one 
the King's Ships. | | 

Dr 0 -xenden. You mult anſwer firſt, and come to 
your Defence afterward. : 1 

Abel Owens, 1 hope your Honours will grant — 
me as well as the reſt, I entred my ſelf into the 
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vou of the Jury, look on the Priſo- 
fo 22 to their Cauſe. They ſtand 
I dicted by the Name of William Kidd, &c. 

"Mr ' Turton, You may try all the Indictments 
together, if they are the ſame Perſons con- 
9 Arr. They are the ſame that are concern- 
ed in the two firſt Indictments. 

Mr J. Turton. Then proceed upon theſe two to- 
gue. Arr. They ſtand a ſecond Time indicted 
by the Name of William Kidd, late of London, 
Mariner, (and ſo of the ref.) Upon theſe two In- 
digments they have been Arraigned, and thereto 
have ſeverally pleaded, not guilty ; and for their 


Tryals have put themſelves on God and their 


Country, which Country you are. Your Charge 
is to enquire, Whether they are guilty of the 
ſaid Piracies and Robberies whereof they ſtand In- 
diced, or not guilty, &c. : 

Mr Knapp. May it pleaſe your Lordſhip, and 
Gentlemen of the Jury, theſe are two ſeveral In- 
diaments againſt William Kidd, &c. and they are 
both for Piracy. One ſets forth, That the Pri- 
ſoners at the Bar, on the Twentieth of September, 
in the ninth Year of his Majeſty's Reign, fifteen 
Leagues from Carawar, did Piratically invade and 
take a Ship called the Moaoriſu Ketch, and put the 
Mariners in Fear of their Lives, The other In- 
ditment ſets forth, That on the 27th of Novem- 
ber, in the ninth Year. of his Majeſty's Reign, four 
Leagues from Calicut, the Priſoners at the Bar did 
ſeize and take another Mooriſh Ship, to both 
which Indictments they have pleaded, not guilty, 
If we prove the Fact, you muſt find them guilty. 
We will call our Witneſſes. The Witneſſes are the 
ſame, The whole Story you have heard before, 
and we will apply our ſelves now to theſe Facts 
mentioned in theſe two Indictments. 

— Turton. Vou muſt open your Matter firſt, 
becauſe there is a new jury. 

Mer Knapp: Then, my Lord, and Gentlemen of 
the Jury, this Capt. dd went out of England in a 
Ship called the Adventure-Galley. He firſt went 
to New Tork, and there he ſet out Articles to pro- 
cure Men, and promiſed them that would come 
in to him a Share in the Adyentures they ſhould 
get. From thence he goes to Babs- Key and lies 
about three Weeks there, watching for the Moco 
Fleet : He ſent his Boat out three Times to ſee in 
what Condition the Ships were. He could get no 
Intelligence the two firſt Times, but the third 
Time he did; they brought him Word, there were 
fourteen or fifteen Ships ready to fail, and that 
their Colours were Engliſb and Dutch, and Mooriſh. 
He lay in wait for theſe Ships, and watched them ; 
and when they came down, he fell in with them, 
and fired at them; but he found they were under 
an Ezgl;ſhand Dutch Conyoy, and ſo away he went 
and left them. And then he came to cruiſe on 
the Coaſt of Malabar, and there he met with his 
firſt Prize, and that is the Mooriſh Ship mentioned 
in the firſt Inditment : They ſeized and took this 
Mooriſp Ship, and entred her, and took ſeveral 
Goods out of her, and then let the Ship go away. 
We will call our Witneſſes as to this Ship firſt. 
Call Robert Bradinham and Foſeph Palmer, (who ap- 
peared and were ſworn,) Mr Bradinham, What have 
you to ſay as to this Matter? = 
. Mr Bar, Hatſell. Tell it from the Beginning; 
rom the Time that you went out of En land, to 


the Tim ; . ] 
new Inh, „ taking this Ship, becauſe there is a 


vol. IV. 


Captain William Kidd, and others, for Piracy. 481 


Bradinham. About the Beginning of May, 1696; 
we went out of England; and went to New-Tork, 
in the Adventure-Galley, whereof Capt. Kidd was 
Commander. . TP 

Mr Knapp. Whither did you go ? as 

Bradinham. To New-York : We took a Ship by 
the Way, and carried her to New-York, where we 
condemn'd her. 55 

Mr Xnapp. What Ship was that? 

Bradinham. A French Banker. At New-York 
Capt. X:dd put up his Articles, that if any would 
come aboard his Ship they ſhould be welcome, no 
Purchaſe no Pay, mentioning that he had the 
King's Commiſſion, From thence we went to 
St. Jauger, then to Maderas, then to Madagaſcar; 
then to Bonavs, then to Joanna, and then to the 
Red-Sea, and then to Babs-Key : There he lay three 
Weeks looking for the Moco Fleet. 

Mr Knapp. Where? 

Bradinham. In Babs- Key, | 

Mr Knapp. You ſay he lay there about a Fort- 
—— 3 three Weeks, how did he behave himſelf 

7 - 

Bradinham. He ſent out his Boat three Times; 
and the two firſt Times they could get no Intel- 
ligence. | 

Mr J. Turton, Tell whoſe that Moco Fleet was. 

Bradinham. They belong'd to the Moors, they 
were Merchant-men belonging to the Moors. 

Mr Knapp. What News did they bring the third 
Time:! 

Bradinham. The third Time they brought Word 
that there were fourteen or fifteen Ships in the 
Harbour ready to ſail, 

Dr Newton. What did he ſay then? h 

Bradinham. That he would take as many of them 
as he could, and did not doubt but to make a Voy- 
age out of them. 

Mr J. Turton. What Account did the two firſt 
Boats bring ? | 

Bradinham, No Account at all, my Lord. 

Mr J. Turton. What Notice did they bring the 
third Time ? 4 | 

Bradinham. They brought Word, that there 
were about fourteen or fifteen Ships in the Har- 
bour ready to fail. 

Mr J. Turton. Which Time was it that they 
brought that Word? | 

Bradinham. The third Time. Then the Fleet 
came down and Capt. Kidd followed them. 

Mr Knapp. Were there any on Shoar to watch 
this Fleet ? 

Bradinham. There were ſome ſent to the high 
Land of the Iſland to ſee if the Fleet came; and 
when they ſaw it, they were to give a Sign with a 
Half-Pike and Flag, and then the Boat was ta 
fetch them off. At laſt the Fleet came down, and 
Capt. Kidd went among them, and fired at them ; 
but finding they were under a Convoy, and too 
ſtrong for him, he was forced to leave them. 

Mr Knapp. Whither did you go then ? 

Bradinham. From thence we went to Carawar, 
and by the Way we met with a Mooriſh Ship, of 
which Capt. Parker was Commander. | 

Mr Knapp. My Lord, that is the Ship that they 
are [Indicted for. Where was it that you met with 
that Ship ? | | 

Bradinham. About fifty Leagues from Cara- 
war. 

IH Pray, what did they do with that 
Shi WE 

Bradinhans, We took Capt. Parker's Ship, and 
took him aboard, and the Portugueze for a Lingul- 
2244 Ker 2 
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ſter: And he took out ſome of the Men, and 


bound their Hands behind them, and order'd them 


to be drub'd with a naked Cutlace. And he took 
out of her ſome Pepper, and Coffee, and Arabian 


Gold, and wearing Apparel, and ſeveral other 


Things. | : 

Mr Knapp. What did he do with theſe Men, af- 
ter he had plundered the Ship ? 

Bradinham. He let the Ship go, and kept Par- 
ker and the Portugueze aboard. 

Dr Newton. How many Men were there aboard 


the Ship? 


Bradinham. About Thirty. „5 
Dr Oxenden. What Countryman was this Par- 


her? 


Bradinham. He was an Engliſh-man. 

Dr Oxenden. How do you know That ? 

Bradinham. He told me ſo. | 

Mr Knapp. What Ship was it? 

Bradinham. A Mooriſh Ship. 

Mr Knapp. What Time was this done ? 

Bradinham. In September, 1697. 

Mr Xnapp, What did he do with the two Men 
he took out of this Ship ? 

Bradinham. He kept them aboard his Veſſel. 
= Knapp. What Ship was Captain Xidd in 
then! 

Bradinham. He was in the Adventure- Gall). 
Mr Knapp. Tell us whether any other of theſe 


Priſoners at the Bar were in that Ship when this 
was done. 


Bradinham. Every one of them. 
Cl. of Arr. Was Captain Kidd himſelf there? 
Bradinham. Yes. 
Cl. of Arr. Was Nicholas Churchill there 2 
Bradinham. Yes. 
Cl. of Arr. Was James Howe there? 
Bradinham. Yes. | 
Cl. of Arr. Was Robert Lamley there ? 
Bradinham. Yes. 
Cl. of Arr. Was William Jenkins there? 
Bradinham. Ves. 
Cl. of Arr. Was Gabriel Loſe there? 
Bradinham. Yes. 
Ct. of Arr. Was Hugh Parrot there ? 
Bradinham. Yes, 
Cl. of Arr. Was Richard Barlicorn there ? 
Bradinham. Yes, | 
Cl. of Arr. Was Abel Owens there? 
Bradinham. Yes, 
Cl. of Arr. Was Darby Mullins there? 
Bradinham, Yes, 5 
Cl. of Arr. You ſay you are ſure they were all 

there ? . 

| Bradinbam. Ves, Iam ſure they were. 

Mr f Turton. What Goods did they take out of 

that Ship? | | | 


Bradinham. Several Bales of Pepper, Several 


Bales of Coffee, and fome Myrrh, which is a 
Gum. 

Mr Soll. Gen. What did they do with it? 

Bradinham. Capt. Kidd made uſe of the Myrrh 
to make Pitch of. ; 
Mr Soll. Gen. What was the Value of the 
Myrrh ? | 

Bradinham. About fifreen Pounds. 

Mr Soll. Gen. Where did they go after the Ta- 
king of this Ship? 

Bradinham. To Carawar. 

Mr Soll. Gen. What did they do there? 

Bradinham. There the Captain wooded and wa- 
tered his Ship. | 

Dr Oxenden. What Is Carawar ? Tell the Court. 
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Bradinham. There is an Engliſh Factor 
ſeat ſome Men aboard, and — this K. 
and the Portuguexe; and the Captain Hs * 
them, and kept them in the Hold, and * 
let them know he * them on board. * 

Dr Oxenden. Had they any notice 8 
being on board Capt. K:dd's Ship. of Parker's 

Bradinhan. I ſuppoſe they had Information f- 
Bombay by the Marriners that went away, for — 
Parker's Veſſel belonged to that Place. * 


Mr Soll. Gen. How far is that Carama- from 


Bombay? 
Bradinham. About 40 Leagues. 
Mr Soll. Gen. Where did you go after that ? 
Bradinham, They cruiſed on that Coaſt, ang 


then went to one of the Malabar Iſlands. 


Mr Soll. Gen. What was done there? 

Bradinham. We wooded and watered our Ship, 

Mr Soll. Gen. Did they take any Ships there? © 

Bradinham. Capt. Kidd went aſhore there, and 
burnt ſome Houſes, and plundered ſeveral Boar, 

Mr Soll. Gen. Was there any Ship taken there? 

Bradinham. Ves. 

Mr Soll. Gen. What Ship? | 

Bradinham. Some time in November; about the 
17th of November, they took a Mooriſh Ship, 
Skipper Mitchel was the Commander, 

Mx B. Hatſell. You need go no further now. 

Mr Knapp. We will call the other Evidence, if 
you pleaſe, Mr. Sollicitor. 

Mr Soll. Gen. We will give our Evidence upon 
both Indictments together, 

Mr Knapp. They ſtand charged with taking ano- 
ther Ship. You have heard how far we have car. 
ry'd it: Now they went and took another Ship 
about the 175th of November. 

Bradinbam. They took a Mooriſh Ship four 
Leagues from Callicut. 

Mr J. Turton. Now go on. 

Bradinham. Capt. Kidd took this Afooriſh Ship 
on the Coaſt of Malabar, Skipper Mitchel was the 
Commander; ſhe was a Moor:ſh Ship. He took 
out of her two Horſes, ſome Bails of Cotton, 
ſome Quilts. | 

Mr B. Hatſell. What Country- man was this 
Skipper Mitchel ? of 

Bradinham. A Dutch-man. 

Mr B. Hatſell. What Ship was it? | 

Bradinham. A Mooriſh Ship, ſhe belong'd to 
Suratt. 

Mr Soll. Gen. What Burden was ſhe ? 

Bradinham. About 150 Tun. 

Mr Soll. Gen. What was found in her? 

Bradinham. Two Horſes, about eleyen or twelve 
Bales of Cotton. 7 

Mr J. Turton, Was this on the Coaſt of Ca: 
licut ? 

Bradinham. It was on the Coaſt of Malabar. 

Mr Knapp. How far from Malabar ? 

Bradinham. Seven or eight Leagues. 

Mr Soll. Gen. What did they do after this with 
the Ship, and Goods, and People ? | 

Bradinham. The People they ſet aſhore, and 
kept the Ship, and carry'd her to Aadagaſca. 

Mr Soll. Cen. What was the Value of the Horks 
taken out of her ? © | | | 

Bradinham. The Horſes were worth about 49: 
Mr Soll. Gen. What the Cotton? | 

Bradinham. About an Hundred Pounds. Ow 

Mr B. Hatſel. How do you know this Skippef 
Mitchel was a Dutchman ? | is 

Bradinham. He told me ſo, he came after warde 


| him. 
aboard Capt. Kidd, and took Arms wen 54, Gen 
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Mr. Sell. Gen. Were all theſe Perſons aboard 
this Ship when ſhe was taken ? 
Bradinbam. Ves, my Lord. 
Mr B. Harſell. You 9 5 Ship was about 150 
Tun; What might ſhe be worth ? 
Bradinbam, About 5001. | 
Mr B. Harſell. To whom did ſhe belong 


Bradinham. To the Moors. 
Mr B. Hatſell. What Moors? 


Bradinbam. The Moors that belonged to Suratt, 


was informed by the Moors. 
7 Me Soll. Gen. What did he do with this Ship af- 
terwards ? | | 

Bradinham. She was carried to Madagaſcar. 

Mr Soll. Gen. What did they do with the Ship? 

Bradinbam. They ſunk her, 

Mr Soll. Gen. Do you know why they ſunk 
her ? ; R 

Bradinham. She was ſunk voluntarily. 

Xidd. This Man contradicts himſelf in an hun- 
dred places. ; 

Bradinham. The Ship was ſunk purpoſely. 

Dr Newton. What was done when you came to 
Madagaſcar ? 

Bradinham. When we came to Madagaſcar, there 
came off a Canooe with white Men aboard that 
belong'd to the Moco Frigat. Some of theſe Men 
belong'd formerly to Capt. X:dd. She was ſuppos'd 
to be à Pirate-Ship. 

Mr Soll. Gen. What was the reaſon of ſinking 
that Ship ? ; 

Bradinham. They ſunk her in the Harbour, that 
ſhe might be convenient for Veſſels to Careen 
by. Some Men came off in this Canooe, and 
they told him, they heard he was come to take 
them, and hang them, He ſaid it was no ſuch 
thin 6 f 
ö D- Newton. Who was the Captain of the 2foco 
Frigat ? | | 

Bradinham. Captain Culliford. 

Dr Newton. Was he a Pirate ? 
| Bradinham. Yes, he was reputed ſo. 

Mr. Soll. Gen. Well, go on. 

Bradinham. Capt. Kidd ſwore he would be true 
to them, and that he would do them no harm. 

Mr. Soll. Gen. Did you hear all this? 

Bradinham. Yes, he ſwore to be true to them. 

Mr. Knapp. Was there any thing ſaid about Capt. 
Kidd taking her? 

Bradinham. Nothing. 

Dr Newton. What paſſed afterwards between 
Captain Kidd and Culliford ? | 

Bradinham, They were very friendly together, 
and they made Preſents to one another, 

Dr. Newton. What Preſents were there made? 

Bradinham. Culliſord gave to Capt. Kidd ſome 
Pieces of China- Silk, and Kidd bid Culliford take 
any thing he had. 

M..... * Gen. Did Capt. Kidd give Culliford any 
uns 

Bradinham. He ſupply'd him with two Guns. 

Dr Nemton. Was there any Diviſion of Goods 
or Money > 

Bradinham. After we came to Madagaſcar, Cap- 
tain Kidd ordered the Goods to be hoiſted out, 
and ſhared, and Captain xidd had forty Shares 
for himſelt. 

Mr Sl. Gen. What became of the Goods of 
thoſe Ships ? 

Bradinham. They were ſold. 

Mr Sol. Gen. What was done with the Product 
of the Goods ? ; f 
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Bradinham, Captain Kidd kept it, and when 
there was ſomething worth ſharing, be ſhared it, 
and he had forty Shares for himſelf. 

Cl. of Arr, Had N. Churchill any Share:? 

Jradinham. He had a whole Share. 

Cl. of Arr. Had James Howe any Share? 

Bradinham. He had a whole Share. 

Cl. of Arr, Had R. Lamley any Share ? 

Bradinham. He had half a Share. 

Cl. of Arr. Had W. Jenkins any Share ? 

Bradinham. He had half a Share. 

Jenkins. How can you atteſt theſe wicked Lies ? 
I had nothing. 

Mr B. Hatſell. Who ſhared it? 

Bradinham. The Captain. 

Kidd, He tells a thouſand Lies. 

Cl. of Arr. Look on Hugh Parrot, had he any 
Share ? 

Bradinham. No, half a Share of Money, and a 
whole Share of Goods. 

Cl. of Arr. Had R. Barlicorn any Share ? 

Bradinham. He had half a Share. 

Cl. of Arr. Had Abel Owens any Share? 

Bradinham. He had a whole Share. | 

Cl. of Arr. Had Darby Mullins any Share? 

Bradinbam, He had half a Share. 

Mr Soll. Gen. Now if any of you will ask him any 
Queſtions you may ? | 

Kidd. Mr Bradinham, Pray what Share had you ? 

Bradinham. If my Lord ask me, I will anſwer him. 

Kidd. Had you any Share ? 

Bradinham. Yes. 

Kidd, Did not you come aboard my Ship, and 
rob the Surgeon's Cheſt ? 

Bradinham. No, I did not. 

Kidd. Did not I come to you, when you went 
away, and met you on the Deck, and ſaid, why 
do you take the Cheſt away ? 

Bradinham. No, I did not do it. 

Kidd. You are a Rogue. 

Mr J. Turton. It were the ſame thing for him 


to confeſs it, as to deny it, if he had done it, 


Kidd. He did certainly do it. 
Mr B. Hatſell. But he ſays he did not. 
Mr J. Turton. Would any of you ask him any 


Queſtions? 

CI. of Arr, Nich, Churchill, will you ask him any 
Queſtions ? 

Churchill. I came in on the King's Proclamati- 
on, and depend wholly on it. 

Kidd. Were there not any French Paſſes aboard 
that Ship ? h 

Bradinham. I heard ſay there were, I did never 
ſee them. 

Kidd. I did not divide the Things, but the Men 
did what they pleaſed, and you took your Share, 
and ſaw the French Paſſes. 

Mr B. Hatſell. What Ship is that you mean, 
that taken in Seytember or that in November ? 

Bradinham. The Mooriſh Ship, that Parker was 
Commander of 

Mr B. Hatſell. There were two mentioned. 

Kidd. Juſt now he told you of two in November, 
now he ſays one in November, another in September. 

Mr B. Hatſell. He ſays that in September, that 
Parker was Commander of. | 

Kidd. There was no ſuch Thing in November; 
he knows no more of theſe Things than you 
do. This Fellow uſed to ſleep 5 or 6 Months to- 
gether in the Hold. 1 

Mr J. Turton. I aſſure you he gives a very good 
Account of the Matter. 5 

mmm Mr;B. 


| Mr B. Hatſel. Why did you give him a Share 
then! | l 
Kidd. Becauſe he was Surgeon. As for the 
Goods they took it amongſt them, and did what 
they pleaſed, I was never near them, They laid 
wait for me to kill me. They took away what 
they pleaſed, and went to the Iſland; and I, with 

about 40 Men, was left in the Ship, and we might 
go whither we pleaſed. B 

Mr Soll. Gen. Mr Kidd, will you ask him any 
Queſt ions? | | 

Kidd, No, no, ſo long as he ſwears it, our 
Words or Oaths cannot be taken. 

Ch of Arr. Will you ask him any more Queſti- 
ons? 8 

Kidd. No, no, it ſignifies nothing. 

Cl. of Arr. N. Churchill, Will you ask him any 
Queſtions? _. | 

Churchill. I came in on his Majeſty's Proclama- 
tion, and rely upon that. 
Cl. of Arr. J. Howe, Will you ask him any 
Queſtions ? E 

Howe. 1 ſurrendred my ſelf upon the King's Pro- 
clamation, and plead guilty. 

Cl. of Arr. R. Lamley, Will you ask this Wit- 
neſs any Queſtions ? 


Lamley. Do you ſay I had half a Share of Mo- 


rey ? | 

Bradinbam. Yes. | 

Lamley. No, I had none. | 

Cl. of Arr. It was your Share, and you muſt 
make it appear it you accounted for it to your 
Maſter. 


Lanley. If your Lordſhip pleaſe, I was an Ap- 


prentice. 

Mr B. Harſell. To whom was you a Servant? 

Lamley. | was an Apprentice to A. Owens. 

Mr J. Turton. Was Lamley an Apprentice to 
Owens ? | ; 

Bradinham. My Lord, he was a Servant to Ow- 
ens, Who was a-board then. 

Mr J. Turton. He had half a Share, but per- 
- haps he might account for it to his Maſter after- 
wards, - 

Cl. of Arr. V. Fenkins, Will you ask the Wit- 
neſs any Queſtions ? 

Jenkins. My Lord, I beg he may ſpeak the Truth, 
whether I was a Servant. | 

Bradinham. My Lord, he was a Servant to George 
Bullen. 

Mr J. Turton. Was this Bullen aboard then? 

Bradinham. Yes. _ 

Mr J. Turton. When both Ships were taken? 

Zradinham. Yes. S. 

Cl. of Arr. Will you ask the Witneſs any Que- 
ſtions, G. Loff. | 

Loff. My Lord, when I came aboard, the Cap- 
tain opened his Commiſſion there. Did I ever 
diſobey his Commands ? 

Bradinham. Not that I know of. 

Loff. Did you ſee me receive any Share ? 

Bradinham. Yes, half a Share of Money, and 
a whole Share of Goods. | 

Loff. Where ? 

Bradinham. In the great Cabin. 

Cl. of Arr. What Queſtions will you ask him 
Hugh Parrot? | 

Parrot. May it pleaſe your Lordſhip, I will give 
you an exact Account from the Time of my go- 
ing out of England. In the Month of October, 
1695.— 

Cl. of Arr. You may make your Defence after- 
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wards, in the mean time will you ask him any 


Queſtions now ? 1 

Parrot, I appeal to him, whether he 
me do any ſuch Cruelty as he mentions, N 
5 Mr J. Turton. You hear what he fays, anſyer 
im. | 
Bradinbam. I cannot ſay you were the ver 
that did it. But thoſe Men were uſed 755 = 


were hoiſted up, and drubb'd with a naked Cyr. 


lace. 
Parrot. And then I ask him, whether I eye 
went any further than my Commander ordered 
me, or againſt the King's Commiſſion as! thought 

Bradinham. I cannot ſay you did any Thins 
contrary to _ Com _ Orders. 8 

Parrot. I ask him, whether, when I mi | 
went aboard this Pirate, I did not 2 
my Captain, and come home with him, and whe. 
ther I had any Inclination to leave him. ; 

Mr J. Turton. He knows not your [nclination* 
Where did you leave Captain X3dd ? will you ask 
him that 5 k : 

Parrot. I came home to Boſton with Cant-; 
Kidd. Doctor, did I go K.. with * 
left Captain Ridd? 

N You went with Captain Xidd to Aa- 

aſcar. | | ; 

Parrot. | came home with Captain Xidd, and 
ſurrendred my ſelf to my Lord Bellamont. 

Cl. of Arr. Abel Owens, will you ask the Wit. 


neſs any Queſtions ? 


Owens. Lask the Witneſs, whether I did not 
ſurrender my ſelf. 
Bradinham. 1 cannot ſay any Thing to that; 
Cl. of Arr. Will you ask him any more Que: 
ſtions ? | : 
Owens. No, I ſtand to his Majeſty's Proclama- 
tion, and the Mercy of the Honourable Bench. 
Cl. of Arr. Darby Mullins, will you ask the 
King's Witneſs any Queſtions ? | 
Mullins. No. May. it pleaſe you, wy Lord, I 
came in upon the King's gracious Proclamation, 
as the King's Evidence knows. Do you not 
know I came a-ſhore with you about the 28th of 
May ? | | 
Bradinham. 1 know he went a-ſhore. | 
Mullins. I went a-ſhore. I came home upon the 
King's Proclamation. We went a-ſhore at Cape 
May. I was very ſick of the Bloody-Flux, and 
not able to travel, and was like to die every 
Day. 
Bradinham. My Lord, I know this Man was ve- 


ry ſick in the Paſſage, 


Mullins. I was a Paſſenger aboard Captain Shel« 
ley's Ship. 5 

Mr J. Turton. How came he to come aboard 
Captain Shelly ? Where did he leave Captain Kidd? 

Bradinham, He left Captain Kidd at Madagsſ- 
car, and took his Paſſage with Captain Shelly after- 
wards, after theſe Ships were taken. 

Mr Soll. Gen. How came he to leave Captain 
Kidd at Madagaſcar ? 


Bradinbam. He went aboard Captain Culiford's | 


Ship. There was about 60 or 70 Men went aboard 
Culli ford. | | 

Mr Knapp. Call Joſeph Palmer. 2 

Dr Oxenden. He ſays he came in upon the King? 
Proclamation, to Cape May, do you know an) 
Thing of that? | 

Bradinham. Yes. 

Dr Oxenden. Where is that Cape May ? a 

Bradinham. Off of Maryland; where 09 
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»s Ship was at Anchor; and Captain Graven- 
— 8 Board Captain Shelly's Ship, and faid 
he heard - his Majeſty's Proclamation was out to 
receive Pirates that would come in; and the Men 
rejoiced that there was ſuch a Thing, and they 
went a-ſhore, and ſurrendered themſelves. 
Dr Oxenden. Where ? | 


| Bradinham. At Cape May. 
Dr pc Did Phe go to the Governour? 


Bradinham. I did not ſee him go a- ſhore. 
Cl. of Arr. D. Mullins, will you ask him any 
e Queſtions ? | 

* You was aboard when I went a-ſhore. 

Boadinham. 1 did not ſee you go a-ſhore. 

Mr Soll. Gen. Was he ſick when he went a- 
ſhore ? 

Bradinham. He was ſick. 

Mullins. 1 was ſick, and expected to die every 
Moment. 

Cl. of Arr. All was done before that Time. 

Mr Soll. Gen. Did he rejoice, when he heard the 
King's Proclamation was out ? 

Bradinham. I heard him ſay the King's Procla- 
mation was out, and he rejoyced with others. 

Mr Soll. Gen. Did he ſurrender himſelf to the 


Governour ? 
Bradinham. I cannot ſay that. He went a- 


ſhore. 

Mr B. Hatſell. Now ſet up Foſeph Palmer. 

Mr J. Turton. Gentlemen, I would not have 
you under any Miſtake; that ſurrendering him- 
ſelf comes not under your Conſideration, it was 
after all the Facts were done that the Priſoner is 
charged with. | | 

Mr Knapp. Mr Palmer, give my Lord and the 
ury an Account of what you know concerning 
Captain Kidd's Voyage from England in the Ad- 
venture-Gally, when he went out of England, and 
his Proceedings afterwards. 

Palmer. About the laſt of April, or beginning of 
May, he went from Plymouth to New-York ;, and in 
the way took a French Banker, and carried her to 
New-York, and condemned her there. And at 
New-York he ſet up Articles, to invite Men to come 
aboard his Ship; that if any would come aboard, 
they ſhould have a Share of ſuch Treaſure as he 
ſhould take : He was to have forty Shares himſelf, 
and every Man a half or whole Share. And about 
the firſt of September following, he went from 
New-Tork to Maderas, from thence to Bonavis, 
from thence to St. Jauger, then to Madagaſcar, 
then to Malabar, then to Joanna, then to Mahala, 
than to Joanna again, then to the Red-Sea. 

Mr Knapp. Pray give an Account of what was 
done there. | 

Palmer. There he watered, and took Guiny Corn 
to Victual his Ship. And then to Babs-Key, near 
the Red-Sea. 

Mr Knapp. Give an Account what he did 
there. 

Palmer. He ſent out his Boat three times to diſ- 
cover the Fleet, and likewiſe ſome Spies on the 
High Land to look ont on both Sides, to ſee that 
the Ships did not paſs by. 

Mr Sol. Gen. What Ships? 

Palmer, Mooriſh Ships from Moco. 

Mr. Soll. Gen, Whoſe Ships were thoſe Mooriſh 
Ships ? | 

Palmer. They were Turks end Moors together. 
Mr. Knapp. What did he do then? | 
Palmer. He called the Men by Lot to look out, 
and he ſent his Boat out twice, and they returned 
without bringing any Tidings. And he ſeat the 
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Boat the third time, with Orders to take a Pri- 
ſoner, or to ſee what Ships lay there. - And the 
third time word was brought, that there were 
about 14 or 15 Ships lay in the Road ready to 
ſail, with Durch, Engliſh and Mooriſh Colours. 
And when this News came, Captain Mad ordered 
the Men to go on the other ſide upon the high 
Lands, to ſee that the Ships did not paſs by in the 
Night. And in four or five Days the Ships came 
down, about the 14th of Auguſt. The Fleet 
came down in the Evening, and Capt, Kidd went 
after them. And ſome of the Men ſaid, we will 
go among them to Night. No, ſays Capt. Kidd, 
we will go in the Morning, and then we will 
take our choice. 

Kidd. Did you hear me ſay ſo> 

Palmer. I heard you ſay ſo. 

Kidd. I am ſure you never heard me ſay ſuch a 
word to ſuch a Logger-head as you, 

Palmer. Theſe are the words I heard him ſay. 
And the next Morning he fell in with this Fleer, 
and went through them; and there was a Durch 
_ Engliſh Convoy ; and they fired at one ano- 
ther. : 

Kidd, Hear me 

Mr Nuapp. You ſhall ask him what Queſtions you 
will preſently. | 

Mr J. Turton. Who fired firſt ? | 

Palmer. The Dutch and Engliſh fired firſt. When 
we lay between the Engliſh and Dutch, a Mooriſh 
Ship came by, and he Fred ſeveral Shot after her. 
And the Engliſh Ship flung a Shot almoſt home, 
and then he made Sail, and went out of the Fleet. 
And from thence he went to Carrawar, and in the 
way met with a Ship, whereof Parker was Com- 
mander, and there was one Antonio a Portugueze. 

Mr Soll. Gen. Where was this done? 

Palmer, About 50 Leagues from Carrawar. 

Mr Soll. Gen. What time of the Year was it ? 

Palmer. It was about September. 

Mr B. Hatſell. The Witneſs is now come to 
ſpeak to the Ship, for which the Priſoners are 
Indicted. | 

Mr. Soll. Gen. Go on, What did they do with 
that Ship ? | 

Palmer, He fought the Ship, and took her, and 
took out of her ſeveral Bails of Coffee, and he re- 
tained only one Bail, and ſent the reſt back again. 
And he took a Bail of Pepper, and ſome Myrrh, 
to uſe inſtead of Pitch. 


Mr Sl, Gen. What quantity of Pepper was 


there ? 

Palmer. About 60 pound weight. 

Mr Soll. Gen. What Myrrh ? 

Palmer. About 30 pound weight, 

Mr Soll. Gen. What Value was it of? 

Palmer. I cannot tell that. 0 

Mr Sol. Gen. What Arabian Gold? 

Palmer, I did not ſee it. I did not ſee any 
taken out then. But a pretty while afterwards, 
when Captain Xi4d came to Carrawar, he gave 
every Meſs two Pieces of Arabian Gold? 

Mr —_ How long was this after the Ship 
was taken 

Palmer. Ten or twelve Days. 

Mr Soll. Gen. How was the Pepper diſpos'd of? 

Palmer. It was divided among the Meſſes. 

Mr Soll. Gen. Had theſe Priſoners their part. 

Palmer. Ves. 

2 Knapp. How did they uſe the Men of this 
Ship 

Palmer. There were ſeveral hoiſted up, and 

drubb'd with a naked Cutlace. 


Kidd: 
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Kidd. Where was this done? 

Palmer. In your Ship. 

Kidd. What Ship ? 

Palmer. The Adventure-Galley. 

Kidd. Did not a parcel of Rogues go aboard 
their Ship, and do it? : 

Mr Knapp, For what purpoſe was this done? 

Palmer. Becauſe they thought they had more 
Money in the Ship. 

Knapp. What Country-man was Parker ? 


Palmer. An Engliſh-man, born in the North of 


England. He ſaid ſo. b | 

Mr F. Turton. Who elſe was detained, beſides 
Parker ? 

Palmer. One Antonio a Portugueze. Parker Was 
detained for a Pilot, and the other for a Lingui- 
ſter. : 

Mr J. Turton, What do you mean by a Lingui- 
ſter ? | 

Palmer. To ſpeak Mooriſh and Portugueze. 

Mr Soll. Gen. Where did they go then ? 

Palmer. From thence we went to Carrawar, and 
watered and wooded the Ship; and a great many 
of his Men left him there. And when he ſaw 
his Mea leave him, he went to Sca, he would not 
truſt any more to go aſhore, And the next Eve- 


ning he met a Pertugueze Man of War, and fought 


her, but 4id not take her. 

Mr J. Turton. Did you know any that left 
him? 

Palmer, Peter Lehair, and Churchill, and others. 
They went to the Engliſh Factory, to know whe- 
ther they would entertain them or no. 

Mr J. Turton. Who went? 

Palmer. Mr Lehair, Nicholas Churchill, and ano- 
ther, they went to kaow whether they ſhould be 
entertained. And they told them, they were 
loth to entertain them, for fear Captain Kidd 
ſhould know of it, and do them an Injury. 


Kidd. My Lord, a parcel of theſe Men went 


aſhore to run away with this Ship. 

Mr J. Turton. Were there any more of theſe 
Priſoners at the Bar, that would have gone off, be- 
ſides Churchill? 

Palmer. No, but he would have gone off. 

Mr J. Turton. How do you know that? 

Palmer. He told me ſo. 

Mr B. Gold. Had they an opportunity to go off? 


Palmer. Some more were taken going off after- 


wards, and had got a Boat for that purpoſe ; but 
they were taken, and Captain Kidd order'd them 
to be brought aboard, and whipt at the Gun. 

Kidd. Certainly you have not the Impudence to 
ſay that? | 

Palmer. I ſay you order'd them to be whipt for 
attempting to go aſhore. | 

Mr. Soll. Gen. Whither did you go then? 

Palmer. That Evening we went and met with a 
Portugueze Man of War. 

Mr Soll. Gen. You may go on from that. Whi- 
ther did you go then? 

Palmer. To the Malabar Iſlands. 

Mr Soll. Gen. What to do? 

Palmer. To take in Water. His Cooper went 
aſhore, and the Natives cut his Throat. And 
Capt. Kidd ſent his Men aſhore, and order'd them 
to divide themſelves into Squadrons, and to burn 
all the Houſes they came near, except the Houſes 
that had white Flags upon them. 

Mr Soll. Gen. Why not them? 

” Becauſe they helped us to water the 
ip. | 
| Mr Knapp, And were there any Houſes burnt ? 


13 Will. z. 
Palmer. Yes, a great many. 


Mr Knapp. What did he do more? 

Palmer, I heard what he did, I did not fee it. 

Mr B. Hat ſel. What do you know of any other 

Ship ? | 
Palmer. About the 27th of November, he took 
the Ship Maden near Callicnt. We ſpy'd a Ship 
in the Night, and chaced her all Night, and the 
next Morning he took her. | 
Mr F. Turton. What Ship was that ? 
Palmer. Skipper Mitchel was Commander, it 
was a Mooriſh Ship, ſhe belong'd to Surat. She 
was taken in November, and after that ſhe was 
called, The November. | 

Mr Soll. Gen. How was ſhe taken? 

Palmer. Capt. Kidd chaced her under Ferch 
Colours, and this Ship had French Colours, and 
when he haled her, it was in French. And this 
Skipper Alitchell anſwered in French. | 

Mr Soll. Gen. Had the Mooriſh Ship French Co. 
_ —_ Capt, Xidd put up French Colours, or 
after: 

Palmer. After. | 

Mr. Soll. Gen. What Colours had ſhe, when ſte 
was chaced at firſt ?: 

Palmer. It was in the Night: In the Morning 
Capt. X:dd hoiſted up French Colours, and then 
— Mooriſh Ship likewiſe hoiſted up French Co. 
lours. | | 

Mr. Soll. Gen, What followed? 

_ Kiad. Speak true. 

Palmer. I will. He fired three or four Shot at 
the Ship, and commanded them aboard. And 
Mitchel did ſo, and ſome of his Men with him. And 
he ordered Monſieur Leroy to be as Captain. And 
he came from below Deck, and received him as 
Captain. | 

Kid. Did you ſee that? 

Palmer. I did not ſee that, but I know he was 
ordered to do ſo, and he received him as Captain, 
I was not in the Cabin at that time. Monſieur 
Leroy received him as Captain, and carried him 
aft. They haled this Ship in French, and bid him 
come aboard in French, and this Frenchman recei- 
ved him as Captain. And I heard them ſay, that 
he brought a French Paſs along with him. 

Mr Soll. Gen. Who did you hear ſay ſo? 

Palmer, | heard People on board ſay ſo. 

Kidd, Palmer, Did you not ſee that Paſs? 

Palmer. Indeed Captain I did not. 

Mr Soll. Gen. What did you do with the Ship? 

Palmer. There were two Horſes on board, and 
ten or twelye Bails of Cotton, and ſome Quilts, 
and Capt. Xidd ſold them at Malabar. 

Mr Soll. Gen. What Goods were there? 

Palmer. Two Horſes. 

Mr Soll. Gen. What beſides ? 

Palmer. Ten or twelve Bails of Cotton, and 
ſome Quilts. 

Mr J. Turton. What Countryman was Skipper 
Mitchel the Captain? | 

Palmer, A Dutchman. 

Mr Sell. Gen. What was the Ship worth? 

Palmer, I cannot tell the Value of her. 

Mr Sol. Gen. What Burden was ſhe? 

Palmer. About 150 Tun. | 

Mr Sol. Gen. What did they do with thoſe 
Horſes, and the Cotton ? 

Palmer, They Sold them to the Baniars. 

Mr Soll. Gen. What did they do with the Pro- 
ceed of thoſe Goods ? we 

Palmer, Capt. Ridd kept it, till they had a pretty 


deal of Money togethe d then they Shared it. 
N y together, and then Mr Sl, Gen 


hai 
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Mr Sol. Gen. Had the Priſoners at the Bar any 


Shares of it ? 


n 
47 "Arr, Had Captain Xidd himſelf any 


hare 
' Palmer. Ves. ; 
Cl. of Arr. Had Nicholas Churchill any Share ? 


Palmer. Yes, he had a whole Share, 

Cl. of Arr. Had James Howe any Share ? 

Palmer. Yes, a whole Share. : 

Mr J. Turton, Where did they Share it? 

Palmer. On the Coaſt of Malabar. 

Cl. of Arr. Had Robert Lamley any ? 
| Palmer. Ves, half a Share. 

Cl. of Arr. Had William Fenkins any Share ? 

Palmer. He had half a Share, | 

Cl. of Arr. Had Gabriel Loffe any ? 

Palmer. He had a half Share, 

dl. of Arr. Had Hugh Parrot any? 

Palmer. He had a whole Share, 

Hi. Parrot. Did you ſee me have any Share? Can 
you ſpeak that to my Face now ? Did you ſee any 
of us have any ? 2 

Palmer. When Capt. Kidd ſhared this Money, I 
did not actually ſee him pay their Shares; but he 
called every Man by the Liſt, and they came with 
their Hats in their Hands, and he gave them their 
Money, and they ſwept it up, and went away. 

Mr Soll. Gen. Were theſe Men called by the Liſt ? 

Palmer. Yes. 

Mr Sol. Gen. And did they miſs none? 

Palmer. Not that I know of. 

Cl. of Arr, What ſay you to Richard Barlicorn ? 
had he any ? | | 

Pal;zer. He had half a Share; whether his Ma- 
ſter had it or no afterwards, I know not. 

Cl. of Arr. Had Abel Owens any Share ? 

Palmer, He had a whole Share. 

Cl. of Arr, What had Darby Mullins ? 

Palmer. He had a half Share. 

Mr Knapp. I think you were ſpeaking of Ara- 
bian Gold, that they had it in Meſſes, had theſe 
Priſoners their Share of that ? 

Palmer. Yes, there was no difference, they had 
all their Shares. 

Mr. Knapp. Now, if you will ask this Witneſs 
any Queſtion, you may. 

Kidd. What ſignifies it to ask him any Queſtions ? 
— no Witneſſes, and what we ſay ſignifies 
nothing. Pp 4 

d. of Arr. Nicholas Churchill, Will you ask him 
any Queſtions ? 

Churchill. No, I have acknowledged all theſe 
Crimes, and Surrender'd my ſelf, and rely on the 
King's Mercy. 48 

Cl. of Arr. James Howe, Will you ask him any 
Thing ? | 

Howe. No. | | 

d. of Arr. Robert Lamley, Will you ask him 
any Thing ? 5 

Lamley. Mr. Palmer, How can you tell I had a 
half Share ? 5 
Palmer, There was a half Share directed for 

you. | | 

Lamley. ] had not a Farthing. 

Mr J. Turton. Was he an Apprentice? 

Palmer. Ves, he was Servant to Mr Owens. 

Jenkins. Can you ſay I had any Share? f 

Palmer. I know there was 2 half Share appoint- 
7 * but I know not whether your Maſter 

it. 


Mr J. Turton. Was his Maſter Aboard then? 
Palmer, Yes, his Maſter was Aboard then. 
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Cl. of Arr. Gabriel Laſſe, Have you any Queſti- 
ons to ask him ? 
Loffe. Had I any Share? | 
Palmer, You had a half Share, I did not ſee you 
take it, but you were in the Liſt. 


Cl. of Arr. Hugh Parrot, Have you any Queſti- 


ons to ask him ? 

Jury-Man. Did you ſee them come out with the 
Money ia their Hats? 

Palmer. Yes, | 


Mr Soll. Gen, Did Gabriel Loffe come out as con- 


tented as the reſt ? 

Palmer. No, becauſe he had but half a Share. 

Loffe. Did you ſee me come out with any Mo- 
ney ? 

Palmer. I ſaw you come out with Money 
in your Hat, and I heard you ſay you had half 
a Share, 

Loffe. As live I had no Hat then. 

Cl. of Arr. Have you any Queſtions to ask 
him, Hugh Parrot? 

Parrot. Did you ſee me have any Share? 

Palmer. I did not ſee you receive any Share, but 
you was called among the reſt. | 

Mr F. Turton. He ſays they were all called Man 
by Man to take their Shares. 

Cl. of Arr. Richard Barlicorn, Have you any 
Thing to ask him ? 

Barlicorn, I deſire of him, Whether he ſaw me 
have any Goods, or take any Share ? 


Palmer. My Lord, when the Goods were ſhared 


at Madagaſcar, | was at Bonavis; I was not pre- 
ſent, bur I heard of it afterwards. 

E Barlicorn. I hope the Jury will take notice of 
this. , 

Mr B. Hatſell. Mr Bradinham, Did any of 
theſe Men complain that they had not their 
Share ? | 

Bradinham. No, no, I heard nothing of that. 

Mr F. Turton. Were theſe Shares ſuch as were 
agreed on in the Articles at New-Tork ? 

Palmer, Yes. Capt. Kidd ordered the Goods to 
be hoiſted out. | 

Kidd. Did I order the Goods to be hoiſted 
out? 

Palmer. Ves, you did. 

Kidd. It was the Mutinous Men that did 
It. 
Parrot. How do you know that J had any Share? 
you did not ſee me in a Year after. 

Palmer. I do not ſay I ſaw it given you. 

Kidd. My Lord, there were 95 Men that de- 
ſerted my Ship, and took away what they plea- 
ſed, we could not ſtand in Defence of any 
Thing. | | 

Barlicorn. Was not I an Apprentice to Cap- 
tain Kidd, and waited on him continually in the 
Ship ? | 

Palmer. Yes you were. 

Mr Soll. Gen. Had he a Share allotted him? 

Palmer. Yes, but I am apt to think his Maſter 
had it. 

Mr J. Turton, Who was his Maſter ? ' 

Palmer. Captain Xidd. | 

Cl. of Arr. Abel Owens. have you any Thing to 
ſay for your ſelf? . 

Owens. I refer my ſelf to the King's Proclama- 
tion. | 
Cl. of Arr. Darby Mullins, have you any Thing 
to ſay for your ſelf? | 

Mullins. I came to Cape May, where I heard 
of the King's Proclamation; Did not you and I 
come aſhore together ? | 


— — —— — —— — — 
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Palmer. Yes we did, the ſame Day. 

Darby Mullins, Did not we come aſhore on the 
King's Proclamation ? 

Palmer. We did hear of it. 

Darby Mullins. Did not you hear that all the 
Men were glad at the News; when they heard of 
the Proclamation ? | 

Dr Oxenden. What did the Men fay then? 

Foſeph Palmer. They all rejoiced to hear of ſuch 
a Thing. | | 

Darby Mullins. From the Time I came from 
Madagaſcar I was ſick of the Bloody-Flux, I 
could not walk a Mile in a Day. 

Joſeph Palmer. I know you was ſick. 

Darby Mullins, 1 have no more to ſay: I ſtand 
to your Lordſtiip's Mercy, and the King's graci- 
ous Proclamation. 

Mr Juſtice Turton. If you have any Witneſſes 
to call for your ſelves, you may call them. 
Captain Kidd, what have you to ſay for your 
ſelf ? You may make your Defence firſt for that 
Ship taken in September, then for that in Novem- 
ber. | 
| William Kidd. What is it the near for me to 
ſpeak ? I have no Witneſſes for theſe Things. 

Mr Baron Hatſell. Yeſterday you produced your 
Commiſſions; if you will, they may be read 
now. 

William Kidd. It availed nothing then. Here 
is all theſe Men ſaw the French Paſs. | 

Joſeph Palmer. Indeed, Captain, I never faw 
it 


it. 

William Kidd. You left my Ship, with 95 Men 
more, and you went a roguing afterwards. 

Mr Soll. Gen. Why did you go aboard that Pi- 
rate: 

William Kidd. My Lord, I had a Deſign to 
take that Frigate, and then I deſigned to come 
for England. I would not go with fuch a Ro- 
guiſh Crew as you were. Was not I threatned 
to be ſhot in the Cabin by ſuch Villains as you, 
if I would not go along with you? This was 
the Reaſon I could not come home. Did not 
yon, with others, ſet fire to the Boat, to deſtroy 
my Ship? 

Palmer. I know nothing of that; but Iam ſure 
I faved your Life on the Malabar Iſland, when you 
burnt the Boat. 

Kidd. My Lord, they took what they pleaſed 
out of this Ship, and I was forced to ſtay by my 
ſelf, and pick up here a Man, and there a Man, to 
carry her home. 

Cl. of Arr. N. Churchill, what have you to ſay 
for your ſelf? 

Churchill. My Lord, I plead guilty and rely on 
the King's Proclamation. Pt 

Cl. of Arr. James Howe, have you any Thing to 
ſay for your ſelf ? | 

Howe. I plead guilty, my Lord. 

Kidd. Here are fome Gentlemen here, I deſire 
they may be heard as to my Reputation. Here is 
Coll. Hewſon. 

Mr J. Turton. What do you ask Coll. Hewſon ? 

Kidd. I ask him what he knows as to my Repu- 
tation in the Weſt-Indies ? 

Coll. Hewſon. My Lord, he was a mighty Man 
there. He ſerved under my Command. He was 
ſent to me by the Order of Coll. Codrington. 

Mr Soll. Gen. How long was this ago ? 

Coll. Hewſon. About Nige Years ago. He was 
with me in two Engagements againſt the French, 
and fought as well as any Man I ever ſaw, ac- 
cording to the Proportion of his Men. We had 
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ſix Fenchmen to deal with, and we ha 
and his Ship. ; d only mine 

Kidd. Do you think I was a Pirate? 

Coll. Hewſon. I know his Men would have g0 
a Pirateering, and he refuſed it, and his ; 
ſeized upon his Ship.. And when he went this 
Voyage, he conſulted me, and told me they hag 
engaged him in ſuch an Expedition; and ! told 
him he had enough already, and might be con 
tented with what he had: And he faid it was hig 
own Inclination; but my Lord Bellamont told 
him, if he did not go the Voyage, that there were 
Great Men, and they would ſtop his Brigamine in 
the River, if he did not go: 

Mr J. Turton. Who told you ſo, did he? 

Coll. Hewſon. Yes, my Lord. - 

=ed, Turton. If he had kept to the honeſt De- 
ſign of that Expedition, he had done very wel 
Did you apprehend that his Intention in that Un. 
dertaking was to be a Pirate ? 

Coll. Hewſon, No, my Lord. He told me his 
Buſineſs was to go a cruiſing, and ſurprize pj. 
rates. 

Mr Sol. Gen. Did he tell you he had no ſuch 
Deſign ? 

Coll. Hewſon. Yes, he ſaid he would be fhot 
to Death before he would do any ſuch Thing, 
I know he was very ſerviceable in the f. 
Indies. | | 

Cl. of Arr. Robert Lamley, have you any Thing 
more to ſay ? - 

Lamley. I can ſay nothing, for I have none of 
my Friends here. | 

William Kidd. Call Thomas Cooper. (who p- 
peared.) | 
* Mr J. Turton, What Queſtions do you ask 

im ? 

Kidd. Sir, pray tell my Lord what you knew 
of me in the Indies. | 

Thomas Cooper, I was aboard the Lion, and this 
Captain Kidd brought his Ship from a Place that 
belonged to the Durch, and brought her into the 
King's Service at the Beginning of the War, 
about Ten Years ago. And he took Service 
under the Colonel; and we fought Monſieur Du 
Caſs a whole Day, and I thank God we got the 
better of it, and Captain Kidd behaved himſelf 
very well in the Face of his Enemies. 

Juryman. How many Years ago was this? 

Tho. Cooper. About Ten Years ago. ; 

Cl. of Arr. Robert Lamley, have you any Ting 
more to ſay ? 

Lamley. I have no Friends here, I am a Prentice, 
my Lord. 

Cl. of Arr. William Jenkins, have you any more 
to ſay ? 

K . Jenkins. I was an Apprentice, mf 
ord, | 

Cl. of Arr. Gabriel Loffe, have you any Thing 
to ſay for your ſelf ? 

Gabriel Loffe. My Lord, I was a Servant under 
Captain Xidd, and always obeyed his Commands, 
and had no Share. I came home with Cap- 
tain Xidd to Boſton, and went to my Lord Bell 
mont, and the Men came and told us he had dil- 
charged us, and I went about my Buſineſs. And 
ſome Days after we were committed to Priſon, 
and I was ſick, and my Lord let me be in the 
Keeper's Houſe, and I was truſted by him four 
or five Months with the Keys to look after the 
Priſoners. Mr Davis can teſtify this. If I had had 
a Mind to have done any ill Thing, I might have 


done it then, (Iben Davis appeared) Pray, Mr Pr 
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: vis, declarc what you know of me when I came 
to "Boſton, and how the Keeper intruſted me with 


e Priſoners. | 
- Mr Davis. I remember when we came there 


Road-Iſland, Captain Kidd ſent him 
— And * he — to Boſton, he was 
truſted with the Keys, and had Liberty to go 
where he pleaſed not out of the Yard. . . 

Mr J. Turton. Was this after he was a Pri- 

er? 

—_ Davis. Yes, my Lord. ; 

Gabriel Loffe. J hope the Jury will take notice 
of this. 
we Mr Davis, did you not hear of any French 
paſſes that I had ? | 
Mr Davis. I heard of them, and I ſaw them. 

Mr Soll. Gen, How do you know they were 
French Paſſes ? 

Mr Davis. He told me they were French 
Paſſes, I did not know ir, I could not read 
hem, 

f Mr Juſtice Turton. They ſhewed you the Pa- 
pers, did you know what Ship they belonged 

? 

Mr Davis. No, my Lord, not J. 

Wilian Kidd. I deſire Captain Hunt may be 
called, to know what my Lord Bellamont ſaid 
f me. 8 
; Mr Baron Hatſell. That will ſignify nothing. 

Cl. of Arr. Hugh Parrot, have you any Thing 
to ſay for your ſelf ? | 

Hugh Parrot. My Lord, I had no Share of the 
Goods. h 
| William Kidd. My Lord, I deſire this Commſſi- 
on may be read, | 

Mr Baron Hatſell. Is it under the Broad-Seal? 

Mr Crawley. It is a Letter of Mart and Repri- 
ſal, my Lord. 


(Then the Commiſſion was read, dated the 11th of 
December, 1695.) 


Wiliam Kidd. Now, my Lord, ia purſuance 
of this Commiſſion, I weat and took theſe Ships, 
which had French Paſſes on Board, and my Lord 
Bellamont took them by force from me. 

Mr J. Turton. You took one French Ship, and 
acted in a regular manner to condemn her; but 
did you do fo with the reſt ? 

Will. Kidd. I could not carry theſe Ships home, 
by reaſon my Men left me. 

Mr Juſtice Turton, Mr Bradinham, with what 
Number of Men did you go out of England ? 

Robert Bradinham. With about Seventy Men. 

Mr Juſtice Turton. What Number had you when 
you went from New-York ? 

Robert Bradinham. About 155. 
Mr Juſtice Turton. So that your Number was 
Increaſed, 

Robert Bradinham. Yes, my Lord. 

Mr Juſtice Turton, Was there any other Ship con- 


demned, beſides the French Banker. 


Robert Bradinham, No, my Lord. 
William Kidd. Theſe Men were ſome of them 
that left me, and took the Goods. What was 
left I carried with me. 


% of Arr. Hugh Parrot, have you any more to 

Hugh Parrot. The Evidence cannot prove that 
I had any Share, 1 came with my Commander 
from Madagaſcar, and he paid me an hundred 
Pieces of Eight, and my Lord Bellamont ſeized 


all.” And I had opportunity enough to have gone 
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a pirateering with Captain Culliford, but I told 
them I would not. And 1 came to my Lord Bel- 
lamont, and ſurrendered my ſelf. | 

Cl. of Arr. Robert Barlicorn, have you any 
Thing to ſay in your own Defence? 

Robert Barlicorn. I deſire Witneſs may be called, 
to know whether ] was not a Servant aboard. 

Mr Juſtice Turton, The King's Evidence ſay 
you were. 

CI. of Art, Abel Owens, what have you to ſay ? 

Abel Owens. I own my ſelf guilty. I came in 
upon the King's Proclamation. 

Cl. of Arr. D. Mullins, what have you to ſay ? 

Darby Mullins. I did what I did under the King's 
Commiſſion, I obeyed my Captain, and canie home 
with him, I durſt not for my Life do othewiſe. 
Examine the Witneſſes, and they will not ſay o- 
therwiſe. Mr Bradinham did I do any Thing againſt 
the Captain's Command ? 

Robert Bradinham. I cannot ſay but he did always 
obey the Captain's Commands, | 

Mr Soll. Gen, Did he not go aboard Captain Cul- 
liford afterwards? | 

Robert Bradinham. Yes, my Lord. 

Darby Mullins, | went for want. 

Cl. of Acr. Have any of you any more to ſay ? 

Hugh Parrot. My Lord, I did not go out of 
England with Captain Xidd, but I ſhipt my ſelf 
on Board a Merchant-man bound for Nemfound- 
land, and I was taken by a French Privateer. And 
afterwards coming to Madagaſcar, Captain xidd 
was there, and he took a Piſtol to ſhoot me, 
but I avoided it. But hearing afterwards that 
Captain Kidd had the King's Commiſſion, I went 
aboard him. 

Mr Juſtice Turton. Had he any Commiſſion to 
take any Goods from the King's Subjects? 

Mr Baron Hatſell. Captain Kidd fays the Seamen 
forced him from the Ship, and you ſhared the 
Goods your ſelves. 

Hugh Parrot. He does not ſay ſo of us. My 
Lord, with ſubmiſſion, be pleaſed to ask my Com- 
mander, whether I ever diſobeyed his Commands, 
or was forward to attempt any ill Thing, or 
did any Thing of that which is alledged againſt 
me. 

Willian Kidd. Mr Bradinhani, are not you pro- 
miſed your Life, to take away mine ? 

Mr Juſtice Turton. He is not bound to anſwer 
that .Queſtion. He is very fit to be made an 
Evidence for the King, perhaps there can be no 
other in this Caſe, than ſuch who are in his Cir- 
cumſtances. 

Hugh Parrot. With Submiſſion, I ask the Evi- 
dence, whether I ever diſobeyed the Captain's 
Orders. | 

Mr Juſtice Turton. The Captain's Orders will 
excuſe you in honeſt Things, but not in unlawful 
Actions. 

Hugh Parrot. As for the Ships that were taken, 
I had no Hand in it. 

Mr Xnayp. But you received your Share, and 
knew of the robbing of the Ships. | 

Mr Juſtice Turton. Gentlemen of the Jury, here 
is William Kidd, Nicholas Churchill, James Howe, 
Robert Lamley, William Jenkins, Gabriel Loffe, Hugh 
Parrot, Richard Barlicorn, Abel Owens, and Dar 
Mullins, the Priſoners at the Bar; who are all 
indicted for Piracy, or piratical and felonious ta- 
king a Mooriſh Ship on the High Seas, about fif- 
ty Leagues from Carawar in the Eaft-Indies, and 
ſeizing the Goods that were in that Ship to a 
confiderable Value. And they are alfo * 
= ; Rrr or 
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for the piratical and felonious taking another 
Ship, which was likewiſe a Mooriſu Ship, with 
the Tackle and Apparel thereof, to the Value of 
a Hundred and Five Pounds, four Leagues from 
Calicut in the Eaft-Indies. Now to theſe Indict- 
ments they have pleaded, not guilty. And whe- 
ther they are guilty or no, you are to determine, 
on the Evidence you have heard. 

I need not tell you the Heinouſneſs of this 
Offence wherewith they are charged, and of 
what ill Conſequence it is to all Trading Na- 
tions. Pirates are called Heſtes humani generic, 
the Enemies to all Mankind, but they are eſpecial- 
Iy ſo to thoſe that depend upon Trade. And 
theſe Things that they ſtand charged with, are 
the moſt miſchievous and prejudicial to Trade 
that can happen. But as it is not my Buſineſs 
to aggravate the Offence, ſo it is yours to con- 
ſider whether they or any of them are guilty 


Or not. 


Two Witneſſes have been produced for the 
King, and both of them were concerned in all 


the Tranſactions relating to the Priſoners. And 
by their Evidence it appears, that in the Vear 


1696, about the beginning of May, Captain Kidd, 
who was Captain of the Adventure Galley, was 


fitted out on a very good Deſign, for he was to 


take Pirates, and to ſeize the Ships and Effects 
of the King's Enemies: That was the End of 


this Expedition. He went out from Plymouth with 


about Seventy Men from England; they ſailed to 
New-York, and in their Paſſage they ſeized a 
French Veſſel; and that Veſſel was condemned 1n 
a due manner, and that was purſuant to their Com- 
miſſion. | 

When they came to New-York, there were 
other Things in Contemplation ; then he made 
a Proclamation, to give notice, that if any 
would come aboard him, he propoſed Terms for 


their Encouragement, that they ſhould be Sha- 


rers in all they could acquire; he himſelf would 
have Forty Shares, becauſe the Ship, Arms, Am- 


munition and Proviſions were his, and the reſt 
| ſhould be divided proportionably to thoſe that 


ſhould be aboard him. And whereas they went 
out with Seventy Men, there their Number was 
encreaſed to 155, for with that Number he failed 
from New-Tork. 
Gentlemen, The Witneſſes tell you whither 
they went afterwards; J will not mention all the 
particular Places, but only ſuch where any Thing 
remarkable was done. They ſay they came to 
a Place called Babs-Key ; and there it ſeems 
they. had an Intention to obſerve a Fleet called 
the Moco Fleet, there they ſtayed about three 
Weeks, and in that Time Captain Xidd ſent his 


Boat Three Times to Moco, where this Fleet 


was; the Two firſt Times they brought no cer- 
tain Account; but the laſt Boat that was ſent, 


brought Intelligence that there were Fonrtcen 


or Fiftcen Ships lay in the River or Harbour 
there, and: were ready to Sail, and that they 
had Dutch Colours, Exgliſh Colours, and Mooriſh 
Colours. And Captain Xidd ſaid then, he ex- 

fed to make a conſiderable Advantage of them. 


nd after this Adyertiſement, he ſent ſome Men 


to the High Lands to obſerve the Motion of this 
Fleet, who after fome Time gave Notice that the 
Fleet was coming, and then he went out with 
his Veſſel; and as they tell you, he went into 
this Fleet, and diſcharged ſome Guns at. them. 
But they baving a Convoy, he found. he was not 
a Match for them, and that it would be in vain 


I3 Will. 3. 
to attempt any Thing further on ſo pr 1 
ad vantage; and ſo that Deſign ned. a 
Bur it muſt be obſerved, that theſe Sbips we 
all Engliſh, Dutch, and Mooriſh, and none of 2 
French, which ſhews Captain Xidd's Inclinations 
to take ſuch Ships for which he had no Autho y 
ty by any Commiſſion. * 

But they tell you, after this, when he had m 
with this Diſappointment, then he failed os 
wards the Coaſt of Carawar; And there hw 
met with the firſt Mooriſh Ship that he is 
charged with. And this Ship they ſeized, and 
took one Parker, who was the Captain . the 
ſeized him, and alſo a Portugueſe, whom the 
made uſe of as an Interpreter, and ſome of the 
Men, whom they treated in a barbarous manner, 
They tell you, that there happening to be an 
Engliſh Factory near that Place, they of tht 
Factory underſtanding that this Parker and the 
Portugueſe were aboard the Ship, they ſent tg 
demand them; and Captain id denied them 
and ſaid there were no ſuch Men on board, and 
yet he had hid them under the Deck. You are 
alſo told by the Witneſſes what they found ang 
ſeized aboard this Ship, viz. Pepper, Coffee 
Myrrh, and ſome Gold. They have told you. 
the Gold was ſharcd amongſt them, and in 
Specie, as I remember, every Mefs had two 
Pieces, and the reſt of the Goods were divided 
amongſt them in Proportion, according to their 
Original Agreement, or they had their Shares 
of the Money for which they were ſold. This 
was the firſt Ship that he ſtands charged with 
the Piratical taking of; and this Ship was a 
Mooriſh Ship, and did belong to the Natiyes of 
that Place. 

And then it appears they went to the Coaſt 
of Malabar, and there they took the other Ship 
that he is charged with by the other Indi&ment; 
the firſt was taken in September, and this in Ne 
vember. There was on Board that Ship tuo 
Horſes, and ſeveral Bails of Cotton, and ſome 
other Goods; and this alſo belonged to the Au, 
and one Skipper Mitchel, a Dutchman, was Cap- 
tain of her. When they had taken this Ship, 
they went to Madagaſcar; and there it is told 
you, they ſunk this Veſſel, And they having 
ſeyeral other Goods that they had taken out of 
another Veſſel, the Goods were ſold, and divt 
ded between the Captain and the reſt of the Mer, 
according to their ſeveral Proportions. And it 
is proved to you, that every one of theſe Pri- 
ſoners had ſome Share of the Product of thoſe 
Goods. And now to ſhow what Captain Kidd 
was, and that he was a Favourer of thoſe he 
ought to have oppoſed, there was another Pirate 
there, one Captain Culliford, who had a Veſſel 
that he uſed to the ſame Purpoſe, called the 
Great Mahomet ; and he having heard of Kidd's 
Commiſſion, had a jealouſie that Captain Kias 
had a Deſign to take him and his Company: But 
he told them he had no ſuch Deſign, he was ſo 
far from that, that he aſſured them, nay Swore 
he would be true to them, and there were great 
Appearances of Friendſhip between Captain Kidd 
and Captain Culliford, they made mutual Viſts 
to each other. And Captain Kidd did accom- 
modate Culliſord with ſome Guns, and gave hin 
liberty to take any Thing he had; and Captain 
Culliford likewiſe preſented him with China Silks- 
Now this alſo is given in Evidence, to ſhow that 
Captain. Kidd had a Piratical Deſign in all this, 
and that he did afliſt thoſe that were engaged ' 
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the like Deſign with 
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. has declared all this to you; And 
- N Palmer has ſpoken to the ſame 
Purpoſe, though ſomething more than the o- 
ther. And he tells you how they weat aſhore 
on one of the Malabar Iſlands, and how they 
burnt ſome Houſes, and did other very barbarous 
Things. But that concerns not this Matter for 
which they are now Indicted. He tells you alſo, 
that when they took one of theſe Ships, where- 
of Captain Parker was Commander, they took 
two of the Men on board that Ship, and hoiſted 
them up, and uſed them ſeverely, which they 
did to cauſe them to diſcover what Things 
of Value they had on Board; but it ſeems they 
had nothing of any conſiderable Worth on 
Board. However this ſhows that Captain Kidd 
had a Deſign to act Pirdtically. The Witneſs 
gives you an Account of all the Tranſactions, in 
raking the two Ships, and diſpoſing of the Goods, 
and dividing of the Money. Indeed he ſays, 
when the Diſtribution was made, he was not in 
the Cabin, but tells you he heard the Liſt cal- 
jed over, and all the other Priſoners ſeverally 
went in, and brought out their Shares in their 
Hats, or otherwiſe, and did not hear any one com- 
plain that he had not his Share. 

Gentlemen, There are three Perſons that were 
Servants, that is, Robert Lamley, he was Ser- 
vant to Owens the Cook; William Jenkins, he 
was Servant to the Mate, and Richard Barlicorn, 
who was Servant to Captain Kidd. Now though 
theſe might have their Shares delivered them, 
yet it is to be preſumed that they were to be 
accountable to their Maſters; And they being 
Servants, I ſuppoſe you will think fit to diſtinguiſh 
them from the reſt, 

Gentlemen, This is the Sum of the Evidence 
given for the King. And indeed this ſeems to 
be as ſtrong an Evidence againſt the Priſoners 
at the Bar as can be. They did endeavour to 
take the Moco Fleet, but they were too ſtrong 
for them; And they could have no ſuſpicion 
that they were French, for they had Engliſh, and 
Dutch, and Mooriſh Colours: So that Captain 
Kidd could have no pretence from his Commiſ- 
ſion, to look after theſe Ships; There were no 
French among them, and yet there he lay three 
Weeks waiting for them. But they did actu- 
ally take theſe two Ships mentioned in the 
Inditments, and diſpoſed of the Goods, and ſha- 
red the Product among themſelves. Here is all 
the Evidence that can be given of Piracy. 

Now Captain Xidd, when he comes to make 
his Defence, tells you, he had a Commiſſion, 
and it was produced; (and that is no more 
than what is common in time of War) where- 
by he is Authorized to take the Ships and 
Goods of any of the Subjects of the French 
King. But it is Penned with great caution, he 
1 to take none but the Goods and Ships of the 
French King, or his Subjects, and he is to keep 
an exact Account of all that he takes, and to 
procure them to be condemned in the Admiralty. 
Now if he had purſued this Commiſſion, and 
gone no further, it had been well, he had done 
juſtly, and anſwered the end on which he was ſent 
out. And it does appear, that the firſt Veſſel 
that he took in his Paſſage to New-York,, was 
khus condemned, But afterwards I do not find 


that he had any regard to his Commiſſion 3 
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him, inſtead of endeavouring 
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but waited for that great Afoco Fleet 4 conſis 
derable time, I think about three Weeks; and 
being diſappointed there, he afterwards did take 
theſe two Ships mentioned in the Indic ment 
and it does not appear that they were . 
Ships, neither were there any French Paſſes on 
board. One of the Witneſſes indeed ſays he 
heard of French Paſſes, but neither he or any 
other Perſon that hath been produced has ſeen 
one of them. Now I do not obſerve that his 
Commiſſion does any manner of way tend to 
cxcuſe the Captain in taking both, or cither of 
theſe Ships. One of them was under an Eng- 
liſh Commander, which was Parker, the other 
under a Dutchman ;, there were no Frenchmen 
aboard, only Leroy, who was made a kind of a 
Mock. Captain by Kidd to ſerve a preſent Turn. 
But what Captain Kidd has ſaid from his Com- 
miſſion, is ſo far from juſtifying him, that it 
ſeems rather an aggravation of his Crime. For 
he that will go out with the King's Commiſſion 
on a juſt and laudable Deſign to take the Ships 
and Effects of the French King in War, and alſo 
to deſtroy Pirates (which were the principal 
Ends of his being fitted out to Sea) M ; inſtead 
thereof will tura Pirate himſelf, make uſe of 
the Force with which he was entruſted for the 
e his Piratical Purpoſes, and for the 

elonious taking the Ships and Goods of thoſe 
that were in Amity with the King of England, 
appears to be guilty of a manifeſt Breach and Vio- 
lation of his Truſt ; attended with very aggrava- 
ting Circumſtances, . 

Now for thoſe three that were Servants, I 
muſt leave it to you, whether they did a& other- 
wiſe than they might do. A Servant is to obey 
his Maſter, but it muſt be in Things lawful 
and honeſt ; If they did any thing elſe, you who 
have heard the Evidence will conſider of their 
Guilt, and whether their Caſes differ from the 
reſt; but there is ſome probability that their 
Shares might be accounted for to their reſpective 
Maſters. 

Now, as to the reſt, there are ſome of them 
that do pretend they did Surrender themſelves, 
one of them to Mr Riches, a Juſtice of Peace in 
Surrey, others to Colonel Baſs, that was a Com- 
mander in Eaſt-Jerſy; and it does appear that 
they did Surrender themſelves accordingly. But 
that does not come under your Conſideration, 
you are to conſider only whether che Guilty 
of the Faas they ſtand charged with, or no. 
As to what effect their Surrendring themſelves 
may have with his Majeſty, muſt be left to the 
King's Royal Pleaſure; but we are to conſider 
the Evidence. Now they generally ſay, they did 
obey the Captain, and that they underſtood he 
had the King's Commiſſion; Truly, ſo far as he 
purſued the King's Commiſſion, they were to 
obey him; But when he acts contrary to the 
King's Commiſſion, in acts of Piracy upon the 
Ships, Goods and Effects of the King's Friends, 
and thoſe in Amity with the Crown of England, 
they ſhould have been ſo far from obeying and 
aſſiſting him, that they ſhould have obſtructed 
him, and ſeized him, that he might have been 
brought to Juſtice, and that would have been a 
greater Vindication of theit Innocencies. But, 
as the Matter now appears, I do not ſee that 
any thing they have ſaid tends to their Defence, 
and therefore J muſt leave it to your Conſide- 
ration. 


ner oY iu. 


492 3 The Tryal of 


Indeed, there are ſome Witneſſes appear for 
Captain Kidd. Colonel Hewſon gives you this 
account of Captain Ridd, that he was under his 
Command in the beginning of the War, and 
that he Fought and behaved himſelf very well, 
and was ſerviceable in the Weſt-Indies ; and he 
fays, he diſcourſed him about his going out on 
the Expedition he was ſent, and that Kidd ſaid 
he had no Inclination to go. And Mr Cooper 
likewiſe tells you, that about ten or twelve 
Years ago he knew him, and that he Fought 
the French, and behaved himſelf very well at 
that time; and that feveral of his Men 
ran away with his Ship when he was at An- 
tegoa. 

"Then there is Gabriel Loffe, he has produced 
a Witneſs for himſelf, one Davis. And Da- 
vis tells you, he was a Priſoner in New-Tork by 
order from my Lord Bellamont; and at firſt 
they were ſome Days there before they were ta- 
ken into Cuſtody ; and there was ſo little Ap- 

rehenſion of his being a dangerous Man, that he 

ad ſome Fayour allowed him, and had a great 
deal of Liberty. This is that he fays. I find 
not that any of the reſt have produced any 
Evidence, only they fay they were under the 
Commander, and were to obſerve him. But if 
that would excuſe them, then all Pirates would 
be excuſed. Now, as to Captain Kidd, it ſeems 
he has wofully tranſgreſſed the Buſineſs of his 
Commiſſion, and aged contrary to the End and 
Deſign of his being ſent out, in the Piratical 
taking the Ships and Goods mentioned in the 
Indictments, in which the other Priſoners at 
the Bar have joined with him ; and they were 
ſo far from being the Ship and Goods of the 
French King, or his Subjects, or Pirates, that they 
were the Ships and Goods of Perſons of other 
Nations in Amity with the King of England. 
Now if you believe thefe Witneſſes, that Cay- 
tain Kidd has taken theſe Ships in a Piratical man- 
ner, and that the other Perfons aſſiſted him in 
it, and had their Shares of the Money and 
Goods, which is an evidence of their conſenting 
to, and ſpontaneous acting, I believe you will think 
fit to find them Guilty, but I leave it to you. And 
as to theſe three Perſons that were Servants, I 
muſt leave their Caſe to your Conſideration, 
whether you will think fit to diſtinguiſh them from 
the reſt, or not. Fas” 
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Then an Officer was ſworn to keep the Fury, 


And after about half an Hour the 1 
and brought in their Verdict. Jury return'd 


Ct. of Arr. Gentlemen, Anſwer to your 
William Smith, a , Names, 
William Smith. Here, &c. 

Cl. of Arr. Gentlemen, Are 
your Verdict? | 

Omnes. Yes. 

Cl. of Arr. Who ſhall fay for you? 

Omnes. Foreman. 

Cl. of Arr. William Kidd, Hold up thy Hand: 
(ich he did) Look upon the Priſoner, Ho 
ay you? Is he Guilty of the Piracy and Robbery 
whereof he ftands Indicted by the firſt Indictment, 
or not Guilty? 

Foreman, Guilty. 

Cl, of Arr. Is Nicholas Churchill Guilty, or not 
Guilty ? | 

Foreman, Guilty. 

Cl. of Arr. Is James Howe Guilty, or not 
Guilty ? | 

Foreman, Guilty. 

Cl. of Arr. Is Robert 
Guilty ? 

Foreman. Not Guilty. | 

Cl. of Arr. Is William Tenkins, Guilty, or not 
Guilty? 

Foreman. Not Guilty. | 

Cl. of Arr. Is Gabriel Loffe Guilty, or nog 
Guilty ? | 

Foreman, Guilty. | 

Cl. of Arr. Is Hugh Parrot Guilty, or not 
Guilty ? | 

Foreman. Guilty. 

Cl. of Arr. Is Richard Barlicorn Guilty, or not 
Guilty ? | 

Foreman. Not Guilty, 

Cl. of Arr. is Abel Owens Guilty, or not 
Guilty ? 

Foreman. Guilty. 

Cl. of Arr. ls Darby Mullins Guilty, or not 
Guilty ? 

Foreman, Guilty. 


you all agreed of 


Lamley Guilty, or not 


In like Manner Kidd, and Six more, were 
found Guilty on the other Indict ment, and 
the Three Seruants Acquitted. 


* 
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The T ryal of William Kidd, and the 
other Nine Perſons, upon Two 
more Indictments of Piracy: 


One committed on a Mooriſh Ship Four 
Leagues from Calicut, the other on a 
Portugueſe Ship, Twelve Leagues from 


Calicut. 


H E Priſoners being called to the Bar, and 
the Jury called; and Captain Kidd Chal- 
enging thoſe that had Tryed him for the Mur- 
ther, the Twelve that were Sworn are as follow- 


eth, vix. 


JURY. 
&ofe Watſon, J | Tho. Plaiſted, 
of. Villers, | | Sam. Rown, 
Geo, Aſbby, J Am. Bl udder, 


Ed. Fenwick, 7 Fo, Scot; 
Gilbert Eaſt, | Fo. Reynolds, 
| Thos Humfrevil. | Rich. Drew. 


* Cl. of Arr. Cryer, Count theſe : Jo. Watſon, 

er. One, &c. Twelve Good Men and True, 
ſtand together and hear your Evidence. 
Mr F: Turton, With what will you proceed on 


how? | 
d. of Arr. With the two other Ships. 


Then the uſual Proclamation for Information 
was made, and the Priſoners being bid to 
hold up their Hands, the Cl. of Arr. 


charged the Jury with them thus. 


Cl. of Arr. You of the Jury, Look upon the 
Priſoners, and hearken to their Cauſe. They 
ſtand Indicted by the Names of Wiliam Kidd, 
late of London, Mariner, &c. (as before in the 


Indictment.) Upon this Inditment they have 


been Arraigned, and thereunto have ſeverally 
pleaded Not Guilty, and for their Tryal have 
put themſelves on God and their Country, 
which Country You are. Your Charge is, to 
enquire whether they be Guilty of the Piracy and 
Robbery whereof they ſtand Indicted, or not 
Guilty, Go. | 

Churchill. I plead Guilty, my Lord, I ſubmit my 
ſelf to the King's Proclamation. | 
1 . Arr. James Howe, Do you ſtand to your 
ea? | 
Howe. Guilty, my Lord, I ſubmit to His Ma- 


jeſty's Gracious Proclamation. 


Cl. of Arr. Robert Lamley, What do you ſay? 


Robert Lamley. Not Guilty. ; 
Mr J. Turton. You may enter their retracting 


their Pleas in Court. 
Ct. of Arr. William Fenkins, What ſay you? Do 


you ſtand to your Plea ? 


Jenkins. Not Guilty. | 

Q. of Arr. Gabriel Loffe, What ſay you? 
Lofe. Not Guilty. 

Cl. of Arr. Hugh Parrot, What ſay you ? 
Parrot. Not Guilty. 

QC. of Arr. Richard Barlicorn, What ſay you? 


Barlicorn. Not Guilty. 
N. of Arr. Abel Owens, What ſay you? 


Omen. Guilty. I came in upon the King? 
Proclamation. F | 95 * 
Mr. Kapp. The Jury is not to be charged w 
them three hen. ary man 

dd. F Arr. Here is a ſecond Indictment againſt 
them, wherein they ſtand Indicted by the Name 
of William Kidd, late of London, Mariner, &c. (as 
in the former Charge.) What muſt I ay now? 

Mr J. Turton. Ask them three, Whether they 
ſtand to their Plea to this Indictment, or retract 
It £ 

Cl. of Arr. Nicholas Churchill, Do you confeſs 
this Inditment ? 

Churchill. Yes, my Lord. 

Cl. of Arr. James Howe, What ſay you? 

Howe. Guilty of that, and all the other, 

Cl. of Arr. Abel Owens, What do you ſay ? 

Owens. Guilty of that, and all the other. 

Cl. of Arr. Set them three by. Gentlemen of 
the Jury, Here is William Kidd, Robert Lamley, 
William TJenkins, Gabriel Loffe, Hugh Parrot, Ki- 
chard Barlicorn, and Darby Mullins, have been 1n- 
dicted upon two ſeveral Iadictments that have been 


read; and for Trial have put themſelves oa God 


and their Country, which Country you are. 
Mr Knapp. My Lord, and Gentlemen of the 


Jury, Theſe are two ſeveral Indictments of Piracy, 


againſt William Kidd, and the ſix other Priſoners at 
the Bar. The firſt ſets forth, That theſe Priſo- 
ners, the 28th of December, in the Eighth Year 
of his Majeſty's Reign, about four Leagues from 
Calicut, did Piratically enter a certain Ship, called 
a Mooriſh Ship ; and that they took her, with 
the Apparel and Tackle, and took out of her ſeves 
ral Goods that have been read to you in this In- 
dictment. To this Indictment they have pleaded, 
Not Guilty. If we prove them Guilty, you muſt 
find them ſo. The other Indiq ment ſets forth, 
That on the ↄth of January, Cc. that they took 
another Ship, a Portugueſe Ship; and to this alſo 
they have pleaded, Not Guilty. If we prove them 
Guilty, you muſt find accordingly, Call Robert 
Bradinham, and Joſeph Palmer, (who appeared, 
and were ſworn.) | 
Mr Soll. Gen, My Lord, and Gentlemen of the 
ury, I am Council for the King againſt the Pri- 
ſoners at the Bar. They ſtand Indicted for ſeveral 
Piracies committed on two Ships, and our Evi. 
dence againſt them will be to this Purpoſe : 
Captain Kidd had two Commiſſions, one was to 
take Pirates, the other was to take French Ships. 
William Kidd, in his Ship the Adventure Galley, 
went out of England in the Year 1696. He after- 
wards went to New-Tork, and there he increaſed 
the Number of his Men. And from thence went 
away with a Reſolution to commit the Piracies, 
ſome of which he has been Convicted of already. 
Then he went to Babs-Key, and laid in wait to 
intercept the Moro Fleet; but was diſappointed of 
that, they being well guarded. He went after- 
wards to other Places, and took two Ships; 
which were not the Ships here mentioned. After 
that he ſeized a Ship, called a Mooriſh Ship, ten 
Leagues from Calicut, and there ſeizes one of the 
Ships for which he is now Indicted, a Mooriſu Ship, and 
takes out of her Sugar- Candy, and other Goods, 
to the Value of about five and twenty Pounds. 
In Fanuary following, he meets another Ship, and 
ſeizes her too, and takes out of her to the Value 
of ſixty Pounds. Theſe Goods he diſpoſes of, 
and divides the Proceed of it between himſelf and 
the Crew of the Ship. And this is the Piracy for 


which he is gow Indicted: The Matter you are to 


inquire 
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jaquire into, is, Whether they be Guilty of Piracy 
on theſe two Ships, or no. We will call our Wit- 
neſſes, and, if we prove them Guilty, I doubt not 
bur you will do right to your Country and them. 
Mr. Bradinham, Theſe Gentlemen have not been 
upon the Jury before, therefore you muſt give an 
Account of the whole Matter from the beginning, 
from your. going out of Plymouth. 

Bradinham. In the Year 1696, the beginning of 
May, we went from Plymouth to New-York. 

Mr Soll. Gen. What Ship did you goin ? * 

Bradinham. The Adventure Galley. And by the 
way he took a French Ship, which he condemned 
when he came to New-York. At New-York he put 
up his Articles, to get Men aboard his Ship, and 
they were to have a Share of what was taken, 
About the ſixth of September we ſailed. 

Mr J. Gould. What Number of Men had you 
when you went from England? 

Bradinham. About ſeventy Men. 

Mr J. Gould. How many had you when you 
went from New- Tork? 

Brad inham. About an hundred and fifty. The 
ſixth of September we ſailed from New-York, and 
went to Madera, then to Bonavis, then to St. 
Jauger, then to Madagaſcar, then to Joanna, then 
to Mahala, then to Joanna again, then to Mera in 
the Red-Sea, and then to Babs-Key. | 

Mr Sol. Gen. What did you do there? 

Bradinham. He lay there about a Fortnight or 
three Weeks, to wait for the Moco Fleet, and 
ſent out his Boat three times to make Diſcovery; 
the two firſt times they made no Diſcovery, but 
the third time they brought Information that they 
were ready to Sail. 

Mr B. Hatſell. What was the Aoco Fleet? 

Bradinham. They were Mooriſh Ships. 

Mr B. Hatſell. To what end did he wait for 
them ? 

Bradinham. He ſaid he would make a Voyage 
ont of them. 

Mr Soll. Gen. What happened on that? 

Bradinham. He ordered ſome Men to look out 
for them on the High Lands ; and when they ſaw 
them coming they were to give Notice, and he 
was to fetch them off in the Boat. This Fleet 
came, and he fell in with them, and fired at them; 
but they being under Convoy, he was forced to 
quit them. And then going to Carrawar, he met 
with one Parker's Ship; he took this Parker's 
Ship, and took him for a Pilot, and the Portugueſe 
for a Linguiſter. | 

Mr Sol. Gen. How did he uſe the Men there? 

- Bradinham. Two of them were brought on 


board the Adventure-Galley, and they were hoiſted 


up, and drubb'd with a naked Cutlaſs. 
Mr Soll. Gen. Why did he do that? 
Bradinham. That they might make Diſcovery of 
their Riches ? 
3 Gen. What did they take out of that 
Ship: 722 
Bradinham. Some Coffee, Pepper, &c. 
Mr Soll. Gen. What did he do with the two 
Men? | e 
Bradinham. He carried them with him to Car- 
rawar , and when he came there they were de- 
manded by the Engliſh Factory there, and 
nied them, and ſaid he had no ſuch Men aboard. 
Mr Soll. Gen. Where had he put them? 
1 He confined them aboard in the 
Hold. 15115 
Mr Soll. Gen. Where did he go then? 
Bradinham. He put to Sea, aud the next Day 


The Tryal of 


he de- 
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he met with a Portugueſe Man of War, and fought 
her. | 

Kidd. He tells nothing but meer Lies. 

Bradinham. Then he went to the Malaber 1 
flands, and Watered and Wooded, and cauſed his 
Men to burn ſeveral Houſes, and plunder ſeyeral 
Boats, and afterwards burnt them. | 

Mr J. Turton. Did you ſee them burnt? | 

Bradinham. | was not aſhove, but I ſaw the 
Smoke. | | 

Kidd. It is a fine Trade, that you muſt take 
away ſo many of the King's Subjects Lives, ang 
know nothing at all of the Matter. ; 

Mr Soll. Gen, What did you do with that Ship ? 

Bradinham. He took her, and diſpoſed of the 
Goods, and carried her to Madagaſcar. 

Mr Soll. Gen. What did he do after that? 

Bradinham. We went to the Malabar Iſlands 
ſome time in December, and he taok a Mooriſh 
Ketch. 

dd. How came you to keep this Account 
when for five or ſix Months together you were un. 
der Deck ? 

Mr Soll. Gen, Go on, Mr Bradinham, and giye 
an Account of your further Proceedings. 

Kidd. 1 hope the King's Council will not put 
him in the way. It is hard that a couple of 
Raſcals ſhould take away the King's Subjects Lives. 
They are a couple of Rogues and Raſcals. 
Bradinham. This Ketch was taken by the Shin's 
Crew, about December, 1697. and one of the 
Boat's Crew was wounded at the taking of this 
Ketch. | 

Mr Soll. Gen. What was there in this Ship? 

Bradinham. Some Tubs of Sugar-Candy, To- 
bacco, &c. 

Mr Soll. Gen, What did he do with theſe Goods? 

Bradinham. They were carried aboard, and ſha- 
red into Meſſes, two Tubs and a half of Sugar. 
Candy to a Meſs. 8 

Mr Soll. Gen. Had the Priſoners at the Bar any 
Share > | 
; Bradinham, Ves; and then he ſet the Ship on 

re. | 

Cl. of Arr. Had Captain &;dd himfelf any 
Share | 

Bradinham. Ves. 

Cl. of Arr, How much had he? 

Bradinbam. He had 40 Shares. 

Mr B. Hat ſell. You ſhould tel] this Jury how 
many Shares the whole was divided into. 

Bradinham. It was divided into 160 Shares, and 
Captain Xidd was to have 40 Shares, let them be 
as many as they would, and the reſt were to be 
divided among the Men. 

Cl. of Arr. Had Robert Lamley any Share ? 

Bradinham. Ves. | 

d. of Arr. Had William Fenkin a Share ? 

Bradinham. Yes. 

Cl. of Arr, Had Gabriel. Loe any Share? 

Bradinham, Yes. | 

Cl. of Arr. Had Hugh Parrot any Share? 

Bradinham. Yes. 8 | 

Cl. of Arr. Had Richard Barlicorn any Share? 

Bradinham, Yes. | | 

Cl. of Arr. Had Darby Mullius any Share? 

Bradinham, Yes. . | 

Mr Sol. Gen. What was done afterwards? 

Bradinham. After they had done theſe thing 
* they burnt the Ketch. : 

— What did they do then? | 
Bradinham. The Moors were driven aſhore by tht 
Ship's Crew. WY yy 
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-11 How did you know they were Moors? 
: nw By loformation of the Ship's Crew. 
= xidd. He was not within five Leagues of the 
** What did you meet with afterwards? 

Bradinham. A Portugueze Ship. Some time in 
January, 169z, We met with a Portugueze my 
on the Coaſt of Malabar, and he took her; an 
he took ont of her ſome Opium, ſome Eaſt- India 
Goods, ſome Powder, and ſixty or ſeventy Bags 

ce. 
* \ Soll. Gen. My Lord, this is the other Ship 
for which they are Indicted. What was the Value 
of theſe Goods ? 

Bradinham. There were ſome Eaſt-India Goods, 
Opium, Powder and Rice. 

Kidd. Did you ſee them brought aboard ? 

Bradinham. 1 am anſwering the Bench. 

Mr Soll. Gen, Were there any other Goods? 

Bradinham. Yes, there was Bees. wax, and 
thirty Jarrs of Butter. 

Mr Su. Gen. What was the Value of theſe 

ods ? | 
yg" + About four or five hundred Pounds. 

Ladd. It is a fine Trade indeed, that he muſt 
be inſtructed what to ſay. 

Bradinham. After he had plunder'd this Ship, 
he was purſued by ſome Durch Ships ; ſeveral 
Ships gave-him chace, and he was forced to leave 

s Ship. ä 
oy 94 Gen. What did they do with the Goods? 

Bradinham. He ſold the Opium on the Coaſt, 
and the reſt he kept for Proviſion. 

Mr Soll. Gen. What became of the Money? 
| Bradinham, Captain Kidd ſhared it. 

Mr Soll. Gen. Who had their Shares? Give an 
account of that. 

Bradinham. The Priſoners at the Bar. 

Cl. of Arr. Had Captain Kidd any Shares ? 

Bradinham. Yes. 

Cl. of Arr. Had Robert Lamley any Share ? 

Bradinham. He had halt a Share. 

Cl. of Arr. Had William Fenkins any Share? 

Bradinham. He had half a Share. 

Cl. f Arr. Had Gabriel Loffe any Share? 

Bradinham. He had half a Share. 

Loffe. How do you know that? Did you ſee me 
bring it out ? * 

Bradinham. I did not ſee you take it, but you 
brought it out, and acknowledged it. 

Kid. Before you ſwore, I paid them firſt, and 
now you ſay they paid me firſt. 

Bradinham, They had all a Share as before. 

Mr Knapp. Now proceed in your Voyage, What 
did you do after this ? | 

Bradinham, After this we went a Cruizing on 
that Coaſt, and we met with the Qzeda Merchant, 
and took her: And afterwards, about fifty Leagues 
from the Cape, we met with a Mooriſh Veſſel ; 
and Captain Xia ſent his Men aboard that Veſſel, 
and they took out of her ten Jarrs of Butter, 
and a Main- ſail; and he took out two of the Men 
ray he carried to Madagaſcar) becauſe he wanted 

en. 

Mr Knapp. Can you tell of any thing elſe? 

Bradinham. He took about a dozen Malabar 
Boats, and plundered them, and then let them 

0 | 


Mr Knapp. Go on. 7 | 

Bradinham. Then we came to Madagaſcar. 

Mr Knapp. What happened there? A 

Bradinham. There came a Canoce off, ſome of 
the Men in this Canooe belonged to the More Fri- 


gate; they came off to Captain Xidd, and they 
told him, they heard he was come to take them, 
and hang them. BY. 3 

Mr Knapp. What were thoſe Men ? | 

Bradinham. They were ſuppoſed to be Pi- 
rates. 

=» Knapp. Who was the Commander of that 
Ship ? k 
| 8 Captain Culliford. | 

Kidd. How came you to know this? He ſays 
any thing. | | 

Mr Knapp. Go on with this Story, and give an 
Account what paſſed between them. 

Bradinham, This Canooe came aboard Captain 
Kidd, and they told him, they heard he was 
come to take them, and hang them; but he aſ- 
ſured them it was no ſuch thing: And he went 
aboard the Frigate, and ſwore to be true to them, 


and that he would aid them in any thing he had; 
and Captain Culliſord came aboard him, and they 


made Preſents to one another. 

Mr. Knapp. What Preſents did Captain Xidd 
make Cullitord ? 

Bradinham. He gave him ſome ſhirting- ſtuff. 

Kidd. What! Did I give him ſnirting- ſtuff? 

Bradinham. Ves; and he gave him two great 
Guns. 

Kidd. Did I go aboard him, you Raſcal ? 

Mr Soll. Gen. Mr Kidd, Ask him what Queſtions 
you will. 

Mr J. Turton. Captain Kidd, Will you ask this 
Witneſs any Queſtions ? 

Kidd. My Lord, What ſignifies it? Were there 


not ninety cf the Men that Mutinied? 1 faid, 


Let us take this Ship; and did they not all con- 
ſult, and ſaid, Where there is one that will fire 
againſt the Pirate, there are ten that will fire 
azainſt you; and ſo they went, and took the 
Goods, and left me: 1 ask you whether this be not 
true ? | 

Bradinham. My Lord, he never ſpoke any thing 
like it, that he would take Culliford, but he ſwore 
to be true to them. 

Kidd. Did not I propoſe to my Men to take 
Captain Culliford ? Did you never hear any body 
ſay ſo? a 

Bradinham. No. 

Kidd. Did you not ſay yeſterday that I was 
come to take them ? 

Bradinham. ] ſaid, they came and told you they 
heard ſo, and you aſſured them you intended no 
ſuch thing. 

Kidd. You ſwore I gave him four Guns yeſter- 
day, and now you ſay but two. 

Mr Soll. Gen. It was Palmer that ſaid four. 
 Bradinham. I ſaid but two, and no more. 

d. of Arr. Captain Xidd, Have you any thing 
more to ask him ? 

— It ſignifies nothing to ask him any 
thing. 

Cl. of Arr. Robert Lamley, Will you ask this 
Witneſs any thing ? 

Lamley. 1 only ask him whether I was not an 
Apprentice ? 

Mr F. Turton. Anſwer that Queſtion. - 

Bradinham. My Lord, he was a Servant. 

Mr F. Turton. To whom ? 

Bradinham. To Mr Owens. 
Mr F. Turton. Was his Maſter aboard then ? 
Bradinham. Yes, my Lord. 8 
C. of Arr, William Jenkins, Will you ask the 
Witneſs any thing ? 


Jenkins. 
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Fenkins. 1 deſire him to fay whether I was a Ser- 
vant, or not. ' 

Bradinham. Yes, my Lord, he was Servant to 
the Mate. 

Mr F. Turton. Was his Maſter aboard then ? 

Bradinham. He was aboard then. 

Cl. of Arr. Gabriel Loffe, Will you ask him an 
Queſtions ? | 

Loffe. No, Sir. FI ; 

Cl. of Arr. Hugh Parrot, Will you ask him any 
Thing ? 

Parrot. No. . 

Cl. of Arr. R. Barlicorn, Will you ask this Wit- 
neſs any Thing? | 

| Barlicorn. I have nothing to ask him, but to de- 
fire him to ſpeak the Truth, whether I was not 
the Captain's Servant. | 

Bradinham, He was, my Lord. ; 

Cl. of Arr. Darby Mullins, Will you ask him 
any Thing ? 

Mullins. 1 have nothing to ſay but what I ſaid 
before. I ſubmit my ſelf to the King's gracious 
Proclamation. 

dd. He has Perjured himſelf in many 

Fhings. : 
Mr J. Turton, In what? Give an inſtance. 

Kidd. In a great many Inſtances: About the 
Guns, that is one thing; and then he ſays the 
Ship went from Plymouth the beginning of Aa, 
and before he ſaid it was in April, that is another 
thing; and, my Lord, the Mariners came and 
took Anchors, and Cables, and what they would, 
and, he ſays, I gave them to them, and this 1s 
falſe; and now he ſays contrary to what he did 


before, for then he ſaid we went out in April, and 


now the beginning of May. : 

Mr F. Turton. He did not confine himſelf to a 
Day, he ſaid about the beginning of May. 

Mr Soll. Gen. Call Joſeph Palmer, (who appear- 
ed.) Mr Palmer, pray give my Lord, and the 
Jury, an account of Captain Kidd and his Crew, 
where they went, and what they did. 

Palmer. We went from Plymouth to New-York, 
in the Year 1696, and in the way took a French 
Ship, and carried her to New-York, and fold her: 
And there he put up Articles to invite Men a- 
board his Ship, and what they took was to be di- 
vided into ſo many Shares, whereof Captain X44 
was to haye forty, the reſt to be divided among 
the Men ; and in September following, we went 
from thence, and we had then about 160 Men : 
From thence we went to Maderas, from thence to 
Bonavis, then to St. Jauger, then to Joanna, then 
to Mahala, then to Joanna again, and then to 
Meta in the Red- Sea, where he watered and wood- 
ed his Ship, and then to Babs- Key, a ſmall Iſland 
in the Red- Sea: And when he came there, he or- 
dered his Men to look out on the High Lands for the 
Moco Fleet, and expected the Fleet to come that 
way; and he ſent ſome Men in his Boat, with Or- 
ders either to take a Priſoner, or to bring word 
what Ships were there: He ſent his Boat twice 
and they made no Diſcovery, but the third time 
they went they came within ſight of the Ships, and 
brought word that there were 14 or 15 ſail lying 


there, with Durch, and Engliſh, and Mooriſh Co- 


lours, and a great Ship with red Colours ready 
to fail: And then Captain Xidd ordered his Men 
to look out on the other fide the High Lands, for 
fear the Ships ſhould paſs him; and at laſt the 
Ships came down. 
Kid d. There is no great occaſion for this. 
Palmer, There were AAoors and Turks belonging 


The Tryal of 


| out, one for a Pilot, the other for 


to theſe Ships: And about the 15th o 

the Fleet came down; and Captain? Ay ws 
with them; his Quarter-maſter and ſome of wy 
Men were ſaying, Let us go aboard them to Nj wm 
No, ſays he, we will take our choice of them in 
the Morning; and in the Morning he went ls. 
them, and fired at them, but took none of chem 
he found they were too ſtrong for him, and wen 
away. And after this going to Carrawar, he * K 
a Ship called the Mayden; it was between Cy > 

war and this Place, they reckoned they "tne 
not far from the Ifland of St. John He = 
this Ship, and took out of her ſome Pepper, a B i 
of Coffee, and ſome more Bails of Coffee cameo, 

board, but he retained only one Bail and the Pe : 
per, and ſaid he would not cumber his Ship with 
ſuch Stuff; and Parker and a Portugueſe he took 


' Einpuifter - 

And two of the Mea he ordered to be — bh i 

and 2 with , naked Cutlaſs. N 
add. Lask this one Thing, Did the 24 

fire firſt at me, or I at them 5 * 

Palmer. No, they fired firſt. 

Riad. And juſt now the other ſaid J fired firp 
Is not he Perjured. ; 

Mr J. Turton. Mr Bradinham, Did he fire fir 
or no? : 

Bradinham. He fired at them. I only ſaid you 
fired at them, I did not ſay firſt or laſt. 

Palmer. After this he went to Carrawar, to an 
Engliſh Factory, and Wooded and Watered his 
Ship; and one Harvey came and demanded theſe 
two Men; and Captain Xidd denied that he 
had any ſuch Men on board, and kept them in 
the Hold, | 

Mr Soll. Sen. Is that an Enghiſh Factory? 

Palmer. Yes. Several of Captain Kidd's Mer 


left him there, and ſeveral more would have leſt 


him, if they could have conveniently gone aſhore : 
And the ſame Evening he put to Sea, he met 2 
Portugueze Ship, and fought her. 

Kidd, Who fired there firſt ? 

Palmer. The Portugueze fired firſt, 

Kidd. You do not tell that Story right. 

Palmer. After he left this Portngueze Ship he 
went to the Iſland of Malabar, and robbed the 
Natives, and fet their Houſes on fire, and took 
one of the Natives, and bound him to a Tree, 
and ſhot him to Death. 

Mr Soll. Gen. Did you ſee the Houſes on fire? 

Palmer. Yes: And afterwards we went to C- 
licut, and met with a Mooriſh Ship in November, 
Schipper Mitchel was Commander; and there 
were taken out of her two Horſes, and Cotton, 
and Quilts; and this Ship he carried to Madaga/- 
car : Some time in December following we came to 
the Coaſt of Malabar. ſr | 

Mr Knapp. Can you tell what Year it was? 
Palmer. It was in December, 1697. 

Mr Knapp. Where was this? 

Palmer, About twelve Leagues from Callicur. 

Mr Knapp. What ſort of Ship was it? 

Palmer. A Mooriſh Ketch. 

Mr Knapp. What Burden was ſhe ? 

Palmer, About fifty Tun. 

Mr Knapp. What did you do there ? 

Palmer. Captain Kidd was lying at Anchor, and 
this Ketch came between him and the Shore, aud 
he ſent the Boat, and they brought the Ketch to 
the Ship, and took out of her thirty Bails of Sugat- 
Candy, Tobacco, Sugar and Myrrh. | | ; 

Mr Knapp. What did they do with the" 
Goods ? e 

— Palmer. 
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| When they had taken them out, they 
LS A ween the Men in Meſſes, ſeven 
2 to a Meſs, for their own ſpending. | 
Mr Knapp. Had the Priſoners at the Bar any 
Share ? Kel 
5 All the Men had. 0 
age What Share had Captain Kidd ? 
Palmer. I cannot tell whether he had his 40 
| f that, or no- ; 4 
N Le hat did they do with the Ship? 
Palmer. They burnt her. 22 
| Mr Soll. Cen. Pray now go on: What did they 


it! | 
. Some time in January they met with a 


tuoueze Ship. 
* Soll. Cen. Where? Th 

Palmer. Off of Anjirgo, an Engliſh Factory: It 
was a pretty way off Shore, | 

Mr Sol. Gen. What Ship was it? 

Palmer, A Portugueze Ship. | 

Lidd. You ſaid it was juſt by Calicut yeſtet- 


411 Sol, Gen. Whereabouts was it? 

Palmer, On the Coaſt of Malabar ; it might be 
about ten or twelve Leagues from Callicut. | 

Mr Sol. Gen, What Goods were in the Ship 
when ſhe was taken ? . 5 

Palmer. There were two Cheſts of Indian Goods, 
two Cheſts of Opium, ſome Rice, Butter, Wax, 


and Iron. | 
Mr Sol. Gen. What was the Value of thoſe 


oods ? | 
1 4 Truly I cannot tell the Value of them. 

Mr Soll. Gen. What did they do with thoſe 
Goods? 

Palmer. The Wax and Iron he put aboard the 
November, and ſome aboard his own Ship. 

Mr Soll. Gen. Did he ſell any of theſe Goods? 

Palmer. No, but he ſold the Opium on the 
Coaſt, | 7 
Mr Soll. Gen. Did he keep the Ship? | 

Palmer. No, but ſeven or eight Days, and then 
he quitted her; there were ſome Dutchmen com- 
ing, and he ſunk that Ship: The Produce of the 
Ship was ſhared. | 

Mr Soll. Gen. Had the Priſoners at the Bar any 
Share ? 

Palmer. Yes. 

Cl. of Arr. Had Wiliam Kidd any Share? 

Palmer. Yes. 

Cl. of Arr. Had Robert Lamley any Share? 

Palmer. Yes. 

Cl. of Arr. Had William Jenkins any Share? 

Palmer. Yes. 

Cl. of Arr. Had Gabriel Loffe any Share? 

Palmer, Yes. 

Cl. of Arr. Had Hugh Parrot any Share? 

Palmer, Yes. 

Cl. of Arr. Had Richard Barlicorn any Share ? 

Palmer, Yes. 

Cl. of Arr. Had Darby Mullins any Share ? 

Palmer, Ves; theſe Goods were ſhared, and we 
bought Proviſion with them. 

Kidd. You ſay this Ship was taken off of An- 
ingo, and that it was twelve Leagues from Calicut, 
and this Anjingo is fifty Leagues from Calicut. 

Palmer. It is all upon one Coaſt. | 
Mr Soll. Gen. Give an Account of your coming 
to Madagaſcar, and what followed. | 
Palmer. They found a Ship called the Reſoluti- 
, Captain Culliford was Commander; and ſeve- 
ral of the Men came off to Captain Kidd, that 
* ny acquainted with him; and they 
ol. IV. 
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ſaid, We hear you are come to hang us; ſays he: 
It is no ſuch Thing: And afterwards they went 
aboard each other, and Captain Kidd made prote- 
ſtations to be true to them. There were four Guns 
1 _ Ship, and he preſented theſe Guns to Cu- 
Ii ford. , 1 

Kidd. Did Ipreſent him with my Guns? Becauſe 
I would not turn Pirate, you Rogues, you would 
make me one. | | 

Mr Baron Hatſell. What did Captain Xidd ſay 
to Cull;ford, when they were drinking together? 

Palmer. They made a Tub of Bomboo, as they 
call it (it is made of Water and Limes, and Su- 


gar) and there they drank to one another ; and 


ſays Captain Kidd, before I would do you any 
Damage, I had rather my Soul ſhould broil in 
Hell-fire. | 

Mr Soll. Gen. Was you there then? 

Palmer. This was on the Quarter-deck of the 
Moco Frigate. 

Mr Soll. Gen, What were thoſe Men in that Ship? 
What did you apprehend them to be? 

Palmer. They were Pirates. 

Mr Soll. Gen. Did Captain Xidd or his Men of- 
fer to take them? . | 


Palmer. He did never propoſe any ſuch Thing: 
Mr Soll. Gen. Now you may ask him what Que- 


ſtions you will. 

Kidd. There went twenty of them aboard, and 
left me. | 

Palmer. Captain Xidd and Culliford were as 
great Friends as could be. | 13 
; = Soll. Gen. Ask him what Queſtions you 

eaſe. 
, Will. Kidd. It ſignifies nothing to ask any 
Queſtions, a couple of Rogues will ſwear any 


Thing. — 
Mr Soll. Cen. Will you ask him any Queſti-' 


ons? 

Kidd. No. | 

Cl. of Arr. R. Lamley, will you ask him any 
Queſtions ? ; 

| Robert Lamley. No. | 

Cl. of Arr. William Jenkins, will you ask him 
any Queſtions ? 

William Fenkins. No; I have no more to ſay; 
but what I ſaid before. | | 

Cl. of Arr. Gabriel Laffe, have you any Thing 
to ask him ? 

Gabriel Loffe. No. 

Cl. of Arr. Hugh Parrot, will you ask the Wits 
neſs any Queſtions ? 

Hugh Parrot. No. 

Cl: of Arr. Richard Barlicorn, will you ask him 


any Thing ? 


Richard Barlicorn. No. 

Cl. of Arr. Darby Mullins, will you ask him any 
Thing ? | 

Darby Mullins. No; but only I ſay I came home 
upon his Majeſty's Proclamation 3 I came volun- 
tarily, expecting to have the Benefit of it with 
the Evidence. 

Mr J. Turton. That does not fall under the ju- 
ry's Conſideration. 

Cl. of Arr. You, the Priſoners at the Bar, will 
you ſay any Thing for your ſelves upon theſe two 
Inditments ? | 

Kidd. I will not trouble the Court any more, for 
it is a Folly. 

Cl. of Arr. Robert Lamley, What have you to 
ſay for your ſelf? | 
Robert Lamiey, Nothing, but that I was a Ser- 


vant. IEF . 
St SC Cl. of Arr; 


. * — r 
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Cl. of Arr. We Fenkins, what have you toſay ? | 
' W.Fenkins. I was a Servant, my Lord. 
Cl: of Arr. Gabriel Leffe, have you any Thing to 


ſay? 


G. Loft. My Lord, I ask him whether I ever act- 
ed any Thing in taking theſe Ships, but only un- 
der my Captain's Cotnmand. ' 
Palmer. He acted as other Men ad. 0 
Cl. of Arr. Hugh Parrot, have you any Thing 
_ 5) ' JAM 1.0400 1M 
Hugh Parrot. I can ſay no more than I have 
ſaid. * u 
Cl. of Arr. Richard Barlicorn, have you any 
Thing to ſay? neth Fo Bus (16 
R. Barlicorn. My Lord, I am a Servant. 
Cl. of Arr. Darby Mullins, what have you to 
ſay? - 
Darby Mullins. Did not Captain Kidd often 
ſay his Commiſſion would bear him out in what 
he did > AIP 
Patmer. Ves, I have heard him often ſay that. 
Mr J. Turton. But how came you to go aboard 


Culliford? 


Darby Aallins. For Want, my Lord, =. 
Mr J. Turton. Gentlemen of the jury, Here are 
ſeveral Perſons, viz. Milliam Kidd, Rob. Lamley, 
Mill. Jenkins, Gab. Loffe, Hugh Parrot, Richard Bar- 
licorn, and Darby Mullins; They all ſtand Indicted 
for Piracy: Indeed there are three more Indicted 
with them, viz. Nicholas Churchill, James Home, 
and Abel Owens; but they have confeſſed them- 
ſelves guilty, and you are now eaſed of any in- 
uiry concerning them, and are only to conſider of 
the other Seven, who are indicted upon two fe. 
veral Indictments: One is, for the Piratical and 
Felonious taking away a Mooriſh Ketch, to the Va- 
Ine of fifty Pounds, and the Goods therein to the 
Value of one Hundred Pounds; this was in Devem- 
ter, 1697. And the Other is, for Piratically ſeiz- 
ing and taking away Goods to the Value of ſeven- 
ty Pounds from the Portugal Ship, twelve Leagues 


from Calicut in the Eaſt- Indies. Now to theſe twa 


Indictments theſe Priſoners at the Bar have plead- 
ed, Not guilty ; and whether they are ſo or no, 
you are to determine, upon the Evidence given 
you. There have been two Witneſſes produced 
for the King, Robert Bradinham, and Joſeph Palmer, 
1 will not trouble you with the Repetition of their 
diſtin& Evidence, becauſe they agree in all Things, 
and if I mention what one has ſaid, it is in effe 
what the other ſaid alſo. 05 
Gentlemen, It appears that Captain Kidd, with 
ſeventy Perſons aboard his Ship called the Adven- 
ture Galley, went from England in the Year 1696, 
having a Commiſſion of Mart and Repriſal, to 
take the Veſſels. Ships and Goods of the French 
King, or any of his Subjects, he being then at 
War with the King of England; and another 
Commiſſion for ſeizing Pirates. He has not in- 


deed: produced theſe Commiſſions to you now, 


thongk he did on another Trial. But he went 
ont on a very honeſt Deſign, and in purſuance of 
it he took a French Ship in his Paſſage to New- 

Y.rk, and brought her thither, and had her legal- 
ly condemned. But while he was there, it ap- 
fears that he had other Thoughts poſſeſſed him, 
and wicked Intentions to turn Pirate, and not to 
take them; and that he might be well Manned 

he makes Proclamation amongſt the Mariners 
there, that ſuch of them as would come aboard 
his Ship, and aſſiſt him in his Enterpriſes, ſhould 
have their Shares of what Prizes: or Booties could 
be taken; and he propoſed that he would have 
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forty Shares for himſelf, and the re 

equally diſtributed 'amongſt the ns ns 0 
ing to agreement, the whole being diviged wh 
160 Shares as 1 remember ; by this means - 
Number was increaſed from 70 to 150. They gl. 
fail from New-York, and (after many other Phila. 
mentioned by the Witneſſes) they came to a Pa 
called Babs-Key, which it ſeems is in the Red. 0 
and there they ſtayed a conſiderable Time tha 
about three Weeks, and this was in eren 
to meet with the Moco Fleet, which he intended 
to make a Prize; and during bis Stay at x þ 
Key he ſent his Boat three ſeveral times +9 5 
Intelligence of this-Flect ; the two firſt Tine, 


there was no Account of any Thing, but the third 


Time there was notice brought that they were 
ready to ſail, and that they had Eugliſo, Dutth 
and Aooriſp Colours. And when he had this In. 
telligence, to prevent their eſcaping him, he ſends 


Men aſhore, to go on the High. Lands to obſerve 


when they did actually fail; and when he had 
notice that they were under fail, he likewiſe fail. 
ed, and went through the Fleet, and made fone 
Shots at ſome of the Ships; but it appearing that 
they had a Convoy, and that they were too ſtrong 
for him, he quitted the Prize there, of which he 
had ſo reat Expectation. But afterwards he went 
on, and took his Courſe towards Carawar, and 
there he takes a Mooriſh Ship; and Parker an Ex. 
gliſhman the Commander of her, and a Portugueſe 
alſo were taken out of her. From thence they 
went to Malabar, and there he ſent ſome Men 


aſhore, and there they burnt ſome Houſes; and 


after that took a Mooriſh Ship for which they have 
been tried, Afterwards, in December 1697, (oo 
come to the firſt Indictment) upon that very 
Coaſt, ſome: Leagues from Calicut, they took à 
Mooriſh Ketch, and this Ketch and the Goods a- 
board it, which were ſome Quantities of Sugar- 
Candy, Sugar, and Tobacco: It ſeems theſe Goods 
were ſhared between them aboard the Ship; the 
Witneſs is not confident what Share the Captain 
then had, but what the Captain had not, was 


divided amongſt them. The Witneſſes ſay they 


burat this Ketch, becauſe ſhe was not uſeful to 
them, and the Men that went on Board were put 
aſhore. Now this is the Matter of the firſt [n- 
dictment, the Piratically ſeizing and plundering 
this Ketch, and taking the Goods out of her, 
and dividing them amongſt} the Priſoners; both 
— Witneſſes prove there was a Diſtribution of 

them. | 
They then. come to the next Month, and that 
is January; and this is the Matter of the ſecond 
Indictment, for. piratically taking ſeveral Goods, 
to the Value of ſeventy Pounds, from the Mari- 
ners of the Ship called the Portugal Ship: And 
theſe Witneſles prove the taking of this Ship on 
the Coaſt of Calicut; and there were aboard this 
Ship ſeveral ſorts of Goods, Opium, Rice, Bees- 
wax, Butter, and other ſorts of Goods, which 
they judge might be worth four or five hundred 
Pounds. Now after this, there were ſome Dutch 
Ships that gave chace to the Captain, and he was 
forced to leave the Ship; but he took ſome of 
the Goods into his own Ship, and the reſt were 
ſold, and the Money divided among the Men: 
The Captain called them one by one into his Cab- 
bin, and ſo they had their ſeveral Shares accord- 
ing to the Propoſals at New-York. It is not poſ- 
ſible for them to ſay they ſaw every Man's Sbare 
paid, but they ſay that they were all called by Name 
to receive their Shares, and they went * 
— abi 
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or that Purpoſe, and they believe they 
Fein Shares — to Agreement, be- 
cauſe none complained that they had it not. 

Gentlemen, There is but one Thing more that 
1 will mention to you. When they came to Ma- 
dagaſcur, there was one Culiſbru Who was a Pirate ; 
and he ſent ſome» of his Crew.\aboard, to know 
whether Captain Kid was not come with à DE- 

n to ſeize them, and hang them; and lie de- 
clated he had no ſuch Deſign : And he and Culli- 
ford were extteamly kind to onè another, and 
made Viſits and Preſents to each bther : And Cap- 
tain Kidd gave two Guns to Callifordy 48 one of the 
Witneſſes ſays; but the other Witneſs ſays there 
were four Guns that he gave to Culliford, who 
was engaged in the ſame Deſign of Piracy, and 
Culliford preſented other Things to Kidd. 
But now, Gentlemen; the Buſideſs:you are to 

inquire into is, the pitatical tai of theſe Ships: 
And the Witneſſes have poſttrre As =. directly 
proved not only the taking the Ships but the 
ſeizing the Goods, and ſelling them, and ſharing 
the Money. And if theſe Witneſſes ſay true, as 
nothing appears to the contrary, by the Priſoners 
croſs-examining them, or otherwiſe z they are 
not at all contradicted, or their Credidility made 
queſtionable : And they are ſuch as ate moſt like- 
ly to know what was done, being with them in 
the whole Voyage, and engaged with them in theſe 
Enterpriſes. And if you can give entire Credit 
to the Witneſſes, you will probably fiad theſe 
Perſons guilty of the Piracy they are charged 
with; which leave to your Conſideration. 

Now indeed there are three of them that are 
Servants, and perhaps you may think their Caſe 
is different from the reſt; Robert Lamley, who was 
a Servant to Owens the Cook; William Fenkins, who 
was Servant to the Mate; and R. Barlicorn, who 
was Servant to Captain Kidd, And though the 
Witneſſes do prove that they had their ſeveral 
Shares of the Goods and Money; yet; notwith- 
ſtanding that, they being Servants, their Maſters 
might be entitled to their Shares. So that if you 
believe they were Servants, and commanded to 
ſerve and aſſiſt their Maſters in what they did, 1 
muſt leave it to you whether you will think fit 
to diſtinguiſh their Caſe from the reſt. I do not 
find that the others ſay any Thing material in 
their own Defence, they have called no Witneſſes 
at all. The Captain lays the Blame on the Men, 
and the Men ſeem to lay the Blame on him. He 
went out on a good Deſign, to take Pirates, had 
he purſued it ; but inſtead of that, it appears that 
he turne] Pirate himſelf, and took the Ships and 
Goods of Friends inſtead of Enemies, which was 


Cabbin 
had- all 


a notorious Breach of Truſt, as well as a mani- 


feſt Violation of Law. The Evidence ſeems 
_ * them, which 1 leave to you to con- 
er of. 


Then the Jury withdrew, and after 4 ſhort SPACE 
brought in their Verditt. 


Cl. of Arr. Gentlemen, anſwer to your Names. 
Jo. Watſon. * 

Jo. Watſon, Here, &c. 

Cl. of Arr. Are you all agreed of your Verdict? 

Omnes. Ves. 

Cl. of Arr. Who ſhall ſpeak for you? 

Omnes. Foreman. 

Cl. of Arr. Wiliam Kidd, hold up thy Hand, 
(Phich he did.) Look upon the Priſoner. How 
lay you ? Is William Kidd guilty of the Piracy and 


Robbery hereof le Mands Indidted in the firſt 
Indicment, or not guilty ? 9 
Foreman, Guilty, _ | 
Cl. ot Arr. Is Rebert Lamity guilty, 
uilty? | | = 
© Erze an, Not obiley /.. 
Cl. of Arr. Is William Jenkins guilty, 
guilty ? it 342, FILL n | od 
Foreman. Not 
Cl. of Arr. 15 
guilty? 
Forem dn. Guilty. 
Cl. of Arr. Is Hugh 
guilty? 
Foreman. Guilty. 1 | 
Cl: of Arr. Is Richard Barlicorn guilty, or not 
„„ A 
Foreman. Not guilty. 
Cl. of Arr. Is Darby Mullins guilty, 
iney ? fs i 
Foreman. Guilty. 


or not 
of not 
vilty. 


y | : 
Gabrie) Leffe "enlfty, 


' \ 


cr not 


Parrot guilty, or not 


* 
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or not 


The ſame V, erdift was given as to all the Priſoners 
upon the other Indict ment. | 


| Robert Cuſiſord, Nicholas Churchill, Darby Mullins, 
and John Eldrige, were arraigned for taking the 
Ship called the Great Mahomer, and ſeizing the 
Goods to a conſiderable Value, to which they 
pleaded not guilty. | 

Robert Culliford, Churchill, Howe, and Mullins, 
were again indicted for another Ship taken pirati- 
cally by them, to which they pleaded not guilty. 

Robert Culliford and Robert Hickman were again 
arraigned for piratically ſeizing another Ship cal- 
led the Satisfaction, to which they pleaded not 
guilty, "0 

Robert Culliford and Rob. Hickman were again in- 
dicted for Piracy committed on a Mooriſh Ship, 
to which they pleaded not guilty. | 


Then the Court proceeding to the Trials of the Per- 
ſons forementioned, Rob. Culliford retracted bi: 
Plea, and pleaded guilty, and argued his Coming in 
upon his Majeſty's Proclamation ,, and his Caſe being 
particular, was argued by his Council, for the Be- 
nefit of his Majeſi ys Pardon. And Churchill, 
Howe, Mullins, and Hickman, likewiſe pleading 
guilty; John Eldrige was tried by himſelf, and 
found guilty. 


After the Trials were over, Tudgment againſt Culli- 
ford was reſpited, and he ſet aſide ; the other Pri- 
ſoners were called to the Bar in order to receive 
their Sentence as follows : 


Cl. of Arr. William Xidd, Hold up thy Hand, 
(which he did) What canſt thou ſay for thy ſelf ? 
Thou haſt been indicted for ſeveral Piracies and 
Robberies, and Murder, and hereupon haſt been 
convicted; What haſt thou to ſay for thy ſelf, 
why thon ſhouldeſt not die according to Law ? 
Mill. Xidd. I have nothing to ſay, but that I 
have been ſworn agaiaſt by perjured and wicked 
People. 

cl. of Art. Nich. Churchill, hold up thy Hand, 
What haſt thou to ſay, &c ? 

N. Churchill. 1 came in upon his Majeſty's Pro- 
clamation. 

Cl. of Arr. James: Howe, What haſt thou to 
ſay, Cc? 


Cl. of Arr: 
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F. Howe. 1 came in upon the King's gracious 
Proclamation, and hope [I ſhall receive the Bene- 
fit thereof, 

Cl. of Arr. Gabriel Leffe, What haſt thou to 
ſay, Cc? | 

Cl. of Arr. Hugh Parrot, What haſt thou to 
ſay, &c ? 

Hugh Parrot. I came and ſurrendred my ſelf to 
my Lord Bellamont. 

ö CL of Arr. Gabriel Owens, what haſt thou to 
ay ? | 

Gabriel Owens, I came in upon his Majeſty's Pro- 
clamation, and deſire the Benefit of it. 

F- 2 of Arr. Darby Mullins, What haſt thou to 
ay! | 

Darby Mullins. I came home upon the King's 
gracious Proclamation. | 

Cl. of Arr. John Eldrige, What haſt thou to 
ſay ? &c. 


J. Eldrige. J have but little to ſay, I am accuſed 


but for one Thing, and that is all, and I have been 
falſely: accuſed ; I caſt my ſelf on your Lordſhips 
and the Honourable Bench. 

CI. of Arr. Robert Hickman, What haſt thou 
to ſay? Cc. 

Robert Hickmas. I came in according to the 
King's Proclamation, I came in within the Time 
limited. / 


13 Will. 3. 


Then Proclamation for Silence was made, whit 
Sentence Was pronouncing. | 


Dr Oxenden, You the Priſoners at the Bar, Witt, 
Kidd, N. Churchill, F. Howe, Gabriel Loffe, Hugh 
Parrot, Abel Owens, Darby Mullins, Robert Hickmay 


and J. Elariage ; you, have been ſeverally indiged | 


for ſeveral Piracies and Robberies, and you y;z. 
liam Kidd of Murder, You have been tryed by 
the Law of the Land, and convicted; and no- 
thing now remains, but that Sentence be paſſed ac. 
cording to the Law. And the Sentence of the 


Law is this 


You ſhall be taken from the Place where you are, and 
be carried to the Place from mhence you came 
and from thence to the Place of Execution, and 
there be ſeverally banged by your Necks' until} 
you be dead. And the Lord have Mercy on 
Jour Souls. 


William Kidd. My Lord, It is a very hard Sen- 
tence. For my Part, I am the innocenteſt per- 
ſon of them all, only Lehave been ſworn again: 
by Perjured Perſons, 
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COT OTE 


rhe ſeveral Proceedings and Reſolutions of the Houſe of Peers, in 


Relation ti the Lo Rs Impeached or Charged, Anno 1701. 
2iz. William Earl of Portland, John Lord Sommers, Edward 
Earl of Orford, and Charles Lord Halifax: as alſs John Lord 


Haverſham. 


Die Martis 1* Aprilis, 1701. 
XI; Meſſage was brought from 
El Portland dhe Houſe of Commons 
by Sir John Leveſon Got- 
o, and others, who at 
the Bar of this Houſe, in 
the Name of the Houſe 
of Commons, and all the Commons of England, 
Impeached William Earl of Portland of High Crimes 
and Miſdemeanors; and acquainted this Houſe , 
That the Houſe of Commons will in due time Ex- 
hibit particular Articles againſt him, and make good 

ſame. 

* Committee appointed to inſpect the Journals of 
this Houſe, in relation to the Proceedings of this 
Houſe in Caſes of Impeachments for Miſdemeanors, 

and to report to the Houſe. 

Die Martis 159 Aßrilis, 170. 
A Meſſage was brought from the 
Lid Sommers Houſe of Commons by Mr. Harcourt, 
Impeached. and others, who at the Bar of this 
Houſe, in the Name of the Houſe of 
Commons, and all the Commons of Exg/and, Im- 
ched John Lord Sommers of High Crimes and 
enn and acquainted this Houſe, That 
the Houſe of Commons will in due time Exhibit 
particular Articles againſt the ſaid Lord, and make 
good the ſame, | a by 

A Meſſage was brought from the 
Houſe of Commons by Colonel Bierq, 
and others, who at the Bar of this 
Houſe, in the Name of the Houſe of 
Commons, and all the Commons of Eng/and, Im- 
peached Edward Earl of Orford of High Crimes and 
Miſdemeanors; and acquainted this Houſe, That 


— 
— 
4 


2 


Earl Orford | 
Impeached. 


the Houſe of Commons will in due time Exhibit 


particular Articles againſt the ſaid Lord, and make 
good the ſame. . 
A Meſſage was brought from the 
Houſe of Commons by Mr. Bruges, 
and others, who at the Bar of this 
Houſe, in the Name of the Houſe of 
Commons, and all the Commons of Eng/and, Im- 
peached Charles Lord Halifax of High, Crimes and 
Miſdemeanors; and acquainted this Houſe, That 
the Houſe of Commons will in due time Exkibit 
particular Articles againſt the ſaid Lord, and make 
good the ſame. 757717 2 oF 
Die Mercury 160 Aprilis, 1701. . 
The Houſe, being moved; That an Addreſs be 
made to his Majeſty, that he will be pleaſed to paſs 
no Cenſure or Puniſhment upon the Lords Impeach- 
ed, during the Dependance of the Impeachment in 
this Houſe : ii 10. 
After Debate, the Queſtion was put, That a 
Committee ſhall be immediately appointed to draw 
up an Addreſs to his Majeſty, That his Majeſty will 
be pleaſed not to paſs any Cenſure ox Puniſhment 


ww oo Four Noble Lords, who ſtand Impeached 
0 1 © ; 


Lord Halifax 
Impeached. 


Publiſh'd by Authority. 


of High Crimes and Miſdemeanors , until the Im- 
peachments depending againſt them in this Houſe 
ſhall be tried. It was reſolved in the Affirmative. 

A Committee appointed immediately to draw up 
an Addreſs to his Majeſty, That his Majeſty will 
be pleaſed not to paſs any Cenſure or Puniſhment 
againſt the Four Noble Lords, who ſtand Impeach- 
ed of High Crimes and Miſdemeanors, until the 
Impeachments depending againſt them in this 
Houſe ſhall be tried. | 

The Houſe was Adjourned during Pleaſure, and 
the Lords went to the Committee. | 

After ſome Time, the Houſe was reſumed, and 
the Lord Steward reported, Thar the Committee 
had drawn an Addreſs, as ordered, which was read 
and agreed to, as followeth, vis. 


E Tour Majeſty's moſt Loyal and Dutifal Sub- 
jects, the Lords Spiritual and Temporal in Par- 
liament aſſembled, beg Leave to repreſent to your 
Majeſty, That the Houſe of Commons have ſeverally 
Impeached, at the Bar of our Houſe, William Ear! 
of Portland, John Lord Sommers, Edward Earl of 
Orford, and Charles Lord Halifax, of High Grimes 
and Miſdemeanors. And they having acquainted us, 
That they will in due time Exhibit particular Articles 
againſt the ſaid Lords, and make good the ſame : We 
moſt humbly beſeech your Majeſty, That your Aa- 
jeſty will be pleaſed not to paſs any Cenſure upon. 
them, until they are tried upon the ſaid Impeachments, 
and Fudgment be given according to the Uſage of 
Parliament, and the Laws of the Land. 


Ordered, That the Lord Steward and Earl of 
Romney do attend his Majeſty with the Addreſs. 

| Die Lune 5% May, 1701”. + 

A Committee appointed to draw a Meſſage to be 
ſent to the Houſe of Commons, to put them in 
mind of the Impeachments brought up by them 
againſt the Earl of Portland, the Earl of Orford, 
the Lord Sommers, and the Lord Halifax, and re- 
port to the Houſe. 

Then the Houſe was adjourned during Pleaſure. 
After ſome time, the Houſe was reſumed, and the 
Lord Steward reported the Meſſage, which was 
read and agreed to, as followeth, viz. 

A Meſſage was ſent to the Houſe of Commons 
by Sir Robert Legard, and Sir Richard Hoiford, to 
acquaint them, That they having on the Firſt Day 
of April laſt ſent up to their Lordſhips an Impeach- 
ment againſt William Earl of Portland, of High 
Crimes and Miſdemeanors: And having alſo, on 
the Fifteenth Day of the ſame Month, ſeverally 
Impeached John Lord Sommers, Edward Earl of 
Orford, and Charles Lord Halifax, of High Crimes 
and Miſdemeanors ; their Lordſhips think them- 
ſelves obliged to put them in mind, that as yet no 
particular Articles have been Exhibited againſt the 
{aid Lords; which, after Impeachments have been ſo 
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long depending, is due in juſtice to the Perſons 
and agroable tothe Merhods of falle 


concerned, 
ment in ſuch Cafes. . 
| Die Veneris 9* Maj, 1701. 


A Meſſage was brought from the Houſe of Com- 
mons by Colonel Bierly, and others, with the Ar- 
ticles of Impeachment againſt Edward Earl of Or- 
ford; and to acquaint this Houſe, That the Matter 


of the Charge was contained in the Articles; and 


alfo, that he was commanded to pray and demand, 


That the Earl of Orford do give ſufficient Security 
to abide the Judgment of the Houſe of Lords. 


A Committee appointed to confider of the Man- 


ARTICLES Exhibited by the Knights, Citizens 


and Burgeſſes in Parliament aſſembled, in the Name 
of themſelves, and of all the Commons of England, 


againſt Edward Ear! of Orford, in Maintenance 
of their Impeachment againſt him for High Crimes 
and Miſdemeanors. 


I HAT whereas for many Years paſt there 

5 fs hath been a long and expenſive War, both 
by Sea and Land, carried on by his Majeſty and his 
Allies againft the French King, for the preſerving 
the Balance of Europe, and for preventing the 
Growth of the immoderate Power of the faid French 
King; towards the Proſecution of which War, great 
Sums of Mcney have been given and levied by 
Authority of Parliament, and many Debts have been 
contracted, which remain a very heavy Burden upon 


the People of England; the ſaid Earl being then of 


his Majeſty's moſt Honourable Privy-Council, but 


always preferring his private Intereſt ro the Good of 


the Publick, and taking Ad vantage of the ready 
Acceſs he had to his Majeſty's Perſon, during the 
Continuance of the faid War, in Violation of his 
Duty and Truſt, hath procured from his Majeſty 
one or more Grant or Grants of ſeveral Manors, 
Meſſuages, Lands, Tenements and Hereditaments, 
within the Kingdoms of England or Ireland, or 
elſewhere within his Majeſty's Dominions, of a 


yu Yearly Value; and alſo of exorbitant Sums of 


oney to be made to him, or others in Truſt for 
him, but to his Uſe, the Profits whereof he now 
enjoys; whereby the Standing Revenues of the 
Crown of England, which ought to be applied to 
the Service 'of the Publick, are greatly diminiſhed, 
and the People of Erng/and thereby burthened with 
Debts, and ſubjeQed ro grievous Taxes 


IT. That in Breach of the Truſt repoſed in him, 
whilſt he was Commander in Chief of the Navy 
Royal of Exglund, in or near the Streights of Gib- 
raltar, and within the Time aforeſaid, he the faid 
Earl did receive great Sums of the Publick Money, 
iſſued out to him for the Service of the Navy, 
which he hath converted to his on private Uſe, 
and unlawfully and unjuſtly procured a Privy-Seal, 
or Privy-Seals, to diſcharge him from accounting to 
the Publick for the fame; and alſo hath received 
other great Sums of Money from his Majeſty's Ex- 
chequer, as Pay-Maſter or Receiver-Genetal - the 

| 1 vy, 


The Proceedings on the Impeachment 


13 W. 3. 
ner of the Commons delivering Articles of Impeach- 
ment, and demanding Security to ahide the Jude. 
ment of this Houſe, and report to the Houſe. 8 
The Houſe was Adjourned during Pleaſure, for 
the Committee to meet preſently. After ſome Time 
the Houſe was reſumed, and the Earl of Sanford 
reported, That the Committee had met, and in. 
ſpected the Journals: That they do not find any 


mention of the Commons reading the Articles at the | 


Bar ; and as for giving Security, they find none. 
; Then the Articles were read by the Clerk, as fol- 
owWs, vis. | 


The ANSWER of Edward Ear! of Orford, ;, 
the Articles Exhibited againſt him by the Knighy, 
Grizens and Burgeſſes in Parliament aſſembled 
in the Name of themſetves, and of all the Cm. 
mons of England, in Maintenance of their In- 
peachment againſt the ſaid Earl, for High Crimes 
and Miſdemeanors, Juppoſed to be committed by 
him. Deliver d in 14% May, 17o1. | 


* faid Earl, faving to himſelf all Advanta- 
ges of Exception to the ſaid Articles, and of 
not being prejudiced by any Words or Want of 
Form in this his Anſwer, and faving to him all 
Privileges and Rights belonging to him as one of 
the Peers of this Realm, for Anfiver to the ſaid 
Articles, humbly faith, | 


I. To the Firſt Article, That he having for ſeve- 
ral Years rendred his Majeſty his utmoſt Service 
and _ as 2 Good and Loyal Subject ought to 
do; his Royal Majeſty was graciouſly pleaſed, upon 
ſeveral Occafions, to take notice of the ſame, and 
out of his wonted Bounty, and of his free Will, 
was pleaſed to give the ſaid Earl Two Grants, one 
whereof was a Rererſionary Grant for Years, of 
ſome Houſes depending upon à then precedent 
Eſtate for about Nine and Twenty Years 3 which be- 
ing a Reverſionary Intereſt at ſo great a Diſtance, 
although the ſaid Earl thankfully received the fame 
from his Majefty as his Grace and Bounty, yet the 
fame was of no great Value; and the other of them 


was a Grant of the ' Remainder of a groſs Sum 


amounting to about Two Thonſand Pounds a Year 
for Five Years ; which are the only Grants of any 
Manors, - Meſſuages, Lands, Tenements, Heredita- 
ments, or Sums of Money whatſoever, which he, 
or any in Truſt for him, hath had from his Ma- 
jeſty; and which ſaid Two Grants his Majeſty was 
graciouſly pleaſed, after many Years Service, freely 
to beſtow upon him the ſaid Earl, without any Sur- 
prize, finifter or indirect Means of the ſaid Earl in 
obtaining the fame, and which Grants he humbly 
conceives were not unuſual in like Caſes, the accept- 
Ing whereof he humbly hopes was not any Violation 
0 N or of any Truſt in him the faid Earl 

IT. To the Second Article the ſaid Earl anſwereth 
and denieth, That he at any time converted to his 
own private Uſe, any Publick Money ifſued to him 
for the Service of the Navy; or that he the ſaid 
Earl ever procured, or had any Privy Seal or Privy- 
Seals, to diſcharge him from accounting for the 
ſame; but ſaith, That he the {aid Earl did make up, 
and upon Oath paſs his Accounts for the Moneys Im- 
preſs d to him for the Service, in this Article men. 
tioned: Which Account was legally declared and 
paſſed, upon very ftri& and great Examination, by 


the Lords Commiſſioners of the Treaſury; and - 
EE - 
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without giving a due and legal Account thereof, 
N. he ach — great Clamours and Dif- 
contents among the Seamen, and others belonging to 
his Majeſty's . who are thereby reduc d to great 
Miſeries and Neceſſities for want of their juſt ues, 
to the great Diſcouragement and Diſcredit of the 


Publick Service. 


Ob jecti 
was plea 


of William Earl of PoRTLAN PD, &. 
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the ſaid Earl hath his Quietus eft in due Courſe of 
Law upon the fame. But the Commiſſioners of the 
Victualing · Office making ſome unuſual Objections to 

rt of the {aid Account, concerning ſome Provi- 
ions furniſhed to the Fleet by the faid Earl in the 
King of Sparn's Dominions, altho* the ſame were 
truly and really had and ſpent by the Seamen in the 
Fleer, and paid for by him the faid Earl; and which 


ons in like Caſes had not been made or ſtood upon, nor could be reaſonably expected; his Majeſty 
{ed ro direct and order a Privy-Seal to diſpenſe with the Form in that Particular; but the faid Earl 


did make no Advantage to himſelf thereby, nor was his Majeſty or the Government in the leaſt defrauded 
therein; it appearing, upon a very ſtrict Examination, that leſs Rates were allowed for the ſaid Provifions than 
had been allowed before in like Caſes; or, as the ſaid Earl is inform'd, hath heen fince allowed. And to 


the latter Part of the ſaid Article ſaith, That for the Moneys by him received as Treaſurer or Receiver-Gene- 


ral of the Navy, he hath already delivered in his Accounts, and is ready to perfect the fame, according 
to the ordinary Merhod, ſome of them lying ready with the Auditors to be declared, and the reſt of them 


being made up and deliver'd in to be examin d, in order to be paſſed ; and faith, after juſt Allowances 


had, he does nor believe he ſhall appear to be indebted upon the ſaid Accounts: And alſo denies, that 


any Perſons are Sufferers for want of their Dues, in reſpe 


of the ſaid Accounts; or that the Publick 


Service is, or hath been any ways diſcouraged or diſcredited thereby, as in the ſaid Article is alledg d. 


III. That he the ſaid Earl, while he was in ſeveral 
Ports belonging to the King of Hains Dominions, 
did receive from the ſaid King of Span and others, 
conſiderable Sums of Money, and great Quantities 
of Wine, Oil, and other Proviſions for the Fleet, 
to 4 very great Value; for all which he ought to 
have accounted. But the ſaid Earl did convert the 
ſame to his own Uſe, and did either embezzle thoſe 
Proviſions, or reckon them as bought with the Mo- 
ney allowed for furniſhing the Navy with freſh 
Provifions ; and that for the advancing his own pri- 
rate Intereſt, and ſecuring himſelf trom rendring 
any Account to the Publick, he the ſaid Earl, during 
the ſaid War, procured, enjoyed, and poſſeſſed di- 
vers great Offices, which were inconſiſtent, and in 
their Nature improper to be executed by one and 
the ſame Perſon ; and which ought to be, and by 
the Laws and Uſages of this Realm, were and are 
appointed and deſigned as Checks one upon the 
other; in Brea ch of the ſaid Laws, to the Diſho- 
nour of his Majeſty, and Prejudice of his People. 


IV. That he the ſaid Earl, within the Time afore- 
ſaid, hath clandeſtinely, contrary to the Law of 
Nations, ſold and diſpoſed of ſeveral Veſſels, with 
their Ladings and Cargo, taken under Pretence of 
Prize by his Majeſty's Ships of War, without Con- 
demnation or Judicial Proceedings, and converted 
the Money to his own Uſe ; well knowing if they 
had been condemned, as by Law they ought to have 
been, one Tenth, (after Cuſtoms allowed) and one 
Third part of the Value thereof, the Cuſtoms and 
the ſaid Tenth being deduQted, are by AQ of Par- 
liament appropriated to eſpecial Uſes. By which 
Proceedings the Publick has been greatly endamag d 
and — and the Debts of the Nation in- 
creaſed. 


V. And whereas Complaints were made to the 
Commiſſioners for executing the Office of Lord 
High Admiral of England, (where the faid Earl at 
that Time prefided) by the Company Trading to 
the Eaft-Indies, of divers Piracies committed in the 
South-Eaſt Seas, to the Deſtruction of their Trade, 
defiring they might have Letters of Marque grant- 
ed ro them, whereby to be empower'd ( tho'at their 
own Charge) to ſuppreſs ſuch Pirates. But the ſaid 

Vol. IV. | Earl, 


III. To the Third Article the faid Earl anſwereth 
and denies, That he receivd any Moneys what- 
ſoever from the King of Pain, or any other Perſon, 
as in the Article is alledged ; and faith, that what 
Wine, Oil, or other Proviſions were received from 
the King of Spain, or any others, for the Fleet, 
were duly delivered and diſtributed amongſt the 
Officers and Seamen thereof; and denies he diJ 
convert the ſame to his own Uſe, or did imbezzle 
any of the Proviſions, or reckoned them, or any 
Part of them, as bought with the Moneys allowed 
for furniſhing the Navy with freſh Proviſions : And 
does alſo deny, That he the faid Earl did enjoy any 
Offices inconſiſtent in their Nature (as he is adviſed) 
one with the other, or which were or ought to be 
Checks one upon the other; or that he any ways 
ſecured, or pretended to ſecure himſelf from ren- 
dring any Account to the Publick, by any Office or 
Offices whatſoever ; or that he is guilty of the Breach 
of any Laws to his Knowledge, by executing any 
Office or Offices, or ever executed the ſame to the 
Diſhonour of his Majeſty, or to the Prejudice of 
his People, as in the ſaid Article is alledged. 

IV. To the Fourth Article the ſaid Earl anſwereth 
and ſaith, he believes, That the Prizes taken in the 
late War, were appropriated as by the Act of Par- 
liament in that behalf is provided; but denies that 
he did at any time ſell or diſpoſe of any Veſſel or 
Veſſels, or their Ladings or Cargo, taken as or un- 
der the Pretence of Prize, by any of his Majeſty's 
Ships of War, without Condemnation or Judicial 
Proceedings, or converted the Moneys ariling by 
Sale of any Veſſel or Veſſels, or their Lading or 
Cargo, taken as or under Pretence of Prize, by any 
of his Majeſty's Ships of War, to his own Uſe ; but 
on the contrary, did from time to time, in his Sta- 
tion, give Orders, that the Prizes taken ſhould be 
carefully preſerved without Imbezzlement, and duly 
proceeded againſt, and the Produce anſwered as the 


Law directs: And therefore humbly infiſteth, that 


the Publick hath been no ways endamag d, or the 
Debts of the Nation increas d by any Neglect or 
Default of the ſaid Earl. 

V. To the Fifth Article, the faid Earl faith, That 
the Eaſt- India Company about the beginning of 
March, One thouſand fix hundred ninety and fix, 
did apply to the Admiralty Board, of which the 
ſaid Farl was one, to impower their Ships and 
Officers to ſeize and take all Pirates, infeſting the 
Seas within the Limits of their Charter; and like- 
wiſe to erect a Court of Admiralty in thoſe Parts, 
to try and condemn ſuch Pirates as they ſhould 
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Earl preferring his own Intereſt, diſcouraged and 
Ce e erkezeſ and Propoſal ; and in ſome 
ſhort Time after, jointly with others, did procure a 
Commiſſion for one William Kidd; as likewiſe a Graft 
under the Great Seal of England, to and for the Uſe 
of him the ſaid Earl and others, of the Ships and 
Goods of certain Perſons therein nam'd, and alſo of 
all Goods found on Board the ſaid Ships. And the 
ſaid Company having Intimation of a Commiſſion 
granted to the ſaid Ridd, being apprehenſive of the 
il Conſequences of the ſame, did apply themſelves 
to the {aid Board of Admiralty, deſiring to know 
what Powers and Inſtructions were given: But ſuch 
their reaſonable Requeſt was denied; and Kidd, who 
was known to be a Perſon of ill Fame and Reputa- 
tion, ordered to purſue the intended Voyage ; m 
which he did commit divers Piracies and Depreda- 
tions on the High Seas, being thereto encouraged 
through the Hopes of being protected by the high 
Station and Intereſt of the ſaid Earl, in Violation of 
the Law of Nations, and the Interruption and Diſ- 
couragement of the Trade of England. 


VI. That the ſaid Earl, within the Time afore- 
ſaid, when an horrid Conſpiracy was diſcovered 
againſt his Majeſty's facred Perſon, and the King- 
dom was under an Apprehenſion of an immediate 
Invaſion from France ; and divers Ships of War 
(particularly the Ship Dwzcheſs ) were Arm'd out, 
Equipp'd and Mann'd in Defence of the Realm, to 
oppoſe the intended Invaſion, did his utmoſt En- 
deavour to prejudice and weaken the Navy Royal of 
England; for that he the faid Earl, by Colour of his 
Office, (being then Firſt Commiſſioner for executing 
the Office of Lord High Admiral of Hagland) 
without the Privity — — other — 
contrary to his Oath and Duty, and rring his 
Hopes of Gain to himſelf, to the Safety of the Pub- 
lick, did order Captain Steward, Commander of 
© the Ship Dxrcbeſs, to deliver over and put on Board 
the faid Kidd, mention'd in the foregoing Article, 
out of the {aid Ship the Dutcheſs, a great Number 
of able Seamen, levied and provided at the Expence 
of the Publick, and then diſcharging their Duty in 
Defence of their Country, and againſt their own 
Conſent, to the Prejudice of the Publick Security, 
and to the endangering of the faid Ship the Dutcheſs, 
if it had been attack d by the Enemy. X 
VI. That the faid Earl, during the faid War, 
and at a Time of the greateſt Exigency and Ne- 
ceffity, when Ships, Men, and Money were wanting 
to guard the Seas, and protect our Trade, did by 
Miſrepreſentations, and comrary to his bounden Du- 
ty, and the Truſt repoſed in him, procure a Grant 
or Order for his Majeſty's Ship the Dauphin, then 
fitted out, mann'd and equipp'd for the Service of 
the Publick, to be employ'd in a private Voyage 
and Undertaking, for the Advantage of himſelf and 
others concerned with him. In Purſuance whereof, 
and for their private Gain, the Ship was, at the 
Publick Expence, continued in Foreign Parts for ſe- 
veral Months, to the Deſtruction and Loſs of his 
Majefty's Subjects on Board the dame, to the weak- 
ning the Navy, by rendring the faid my un- 
| ervice- 


The Proceedings on the Impeachment 


13 W. 3. 
take. Upon which Application, the Board 
miralty did take Advice, and were i num Ar 


| kad no Authority to grant the ſame ; and denies 


he the ſaid Earl ever diſcouraged or rejected the 
Companies Requelt therein, unleſs it were by te). 
ing them, that the Admiralty by Law could nor 
grant the ſame. And denies that the Compan 
was ever denied Letters of Marque in —— 
Form, to the Knowledge of the ſaid Earl. And 
_ ma the Matter of Kidd in this Article men. 
tion d, he was gone u his Expedition 
Twelve Months before = Time. _—_ as 1 
Commiſſion, and the Grant in the ſaid Article men- 
tion d, the ſaid Earl humbly conceives, and is ad- 
viſed, the ame were not contrary to Law; but ſure 
he is, the ſaid _—_— was intended for the Pub- 
lick Good and Service; and faith, the ſaid K dd 
had no Powers or Inſtructions from the Board of 
Admiralty, other than the ordinary and common 
Letters of Marque, the Contents whereof are com- 
mon, and well known to Merchants. And the ſaid 
Earl doth deny that he knew the ſaid Kidd to be of 
ill Fame and Reputation; bur in caſe the ſaid Kidd 
hath committed any Piracies, he the ſaid Kidd is 
anſwerable, and ought to anſwer for the ſame, he 
never being ordered by the {aid Earl ſo to do; nor 
had he ever any the leaſt Encouragement given 
him by the ſaid Earl, or any other, to his Know- 
ledge, to expect or hope for any Protection therein, 


or in any illegal Action done or committed by 


him. | 

VI. To the Sixth Article the ſaid Earl faith, he be- 
lieves it to be true, that there was a horrid and barharous 
Plot and Conſpiracy againſt his Majeſty's ſacred Per- 
ſon; and that there was an Apprehenſion of an im- 
mediate Invaſion; but the {aid Earl hopes, no Neg- 
lect of Duty in his Station can be imputed to him 
to prevent the ſame. And as for the Ship Du:cheſs, 
which was, amongſt many others, arm'd and 
equipp'd in Defence of the Realm, the ſaid Earl 
faith, that the Men in the ſaid Article mention'd to 
be taken from on Board her, were but ſome of the 
very Perſons that were Juſt before taken from on 
Board Captain Kidd, and returned by their own 
Conſent on Board Captain Kidd again, not being 
above twenty in Number ; and faith, all Fears of 
the Invaſion were then over and at an end: And de- 
nies that the ſame was intended to weaken, or did 
weaken the {aid Ship, or the Navy Royal; or that 
the faid Seamen ſo returning on Board the ſaid Kidd, 
were levied or provided at the Expence of the Pub- 
lick, or did return or were put on Board the ſaid 
Kidd, againſt their own Conſent, or to the Pre- 
judice of the Publick Security ;-or that the Ship 
Dutcheſs was thereby endanger'd, if ſhe had been 
attack d, as in the ſaid Article is alledg'd. 

VII. To the Seventh Article the ſaid Earl anſwer- 


eth and denies, That he did by Miſrepreſentation, 


or otherwiſe, obtain or procure a Grant or Order 
for his Majeſty's Ship Dolphin, to be employ d in a 
private Voyage or Undertaking ; but what was done 
therein, was done after the Peace concluded, and by 
his Majeſty's Command, at the Inftance and Requeſt 
of other Perſons, and not of the ſaid Earl, but contrary 
to his Opinion. Nor was the faid Earl any wav 
concerned in Intereſt therein, till after his Majeſty's 
Orders were given about the ſaid Ship; and then, 


and not before, ſome of the Perſons concerned in 


the ſaid Adventure, defired the faid Earl to take 
ſome Shares therein, (the Number whereof he doth 


not remember) which the ſaid Earl accordingly did; 


but humbly inſiſts that his Actings therein were not 
contrary 
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ſerviceable, and the increaſing the Debts of the 


— a ; 

VIII. That the faid Earl, during the Time of his 
Commanding the Navy Royal of England, did, 
through Neglect, and in Contempt of Orders, un- 
— hazard and expoſe to imminent Danger 
the ſaid Navy; and that during the Time aforeſaid, 
having had many Opportunities of taking or de- 
ſtroy ing the Ships belonging to the French King, 
the ſaid Earl, contrary to Advice, in Diſobedience 
to Orders, and in Neglect of his Duty, did ſuffer 
and permit the ſaid Ships to return fate into their 
own Harbours. 


IX. That the ſaid Earl, well knowing our Sove- 
reign Lord the King to have been engaged in ſeveral 
Alliances with the Emperor of Germany, and other 
Princes and States, particularly in a Treaty con- 
cluded with his Imperial Majeſty, in the Year of 
our Lord One Thouſand Six Hundred Eighty Nine, 
the End and Intention of all which Leagues and 
Treaties were to prevent the Growth of the Power 
of the French King, and to ſecure England, and the 
ancient Allies of England, againſt the ſame, did 
notwithſtanding in concert with other Falſe and Evil 
Councellors, adviſe our ſaid Sovereign Lord the 
King, in the Year One Thouſand Six Hundred 
Ninety Eight, to enter into one Treaty for dividing 
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contrary to his Duty, or the Truſt in him repoſes, 
or the Debts of the Nation thereby increas'd. | 

VIII. To the Eighth the faid Earl anfivereth and 
denies, That at any Time while he commanded the 
Navy Royal, he did through Neglect or Contempt 
of Orders, unneceſſarily hazard or expoſe to Dan- 


ger the ſaid Navy; and alſo denies, that upon any 


Opportunity of taking or deftroying the Ships of 
the French King, he did, contrary to Advice, or in 
Diſobedience to Orders, negleX to do the ſame : 
And alſo denies that he did ſuffer or permit any of 
the French King's Ships to return into their own 
Harbours, when he had Opportunity to prevent the 
fame; and humbly inſiſts he is not guilty of any 
Neglect or Omiſſion of his Duty herein, nor did 
expect in this Particular, to be charged therewith, 
conſidering his faithful Services rendred againſt the 
French Fleet. 

IX. To the Ninth Article the ſaid Earl ſaith, He 
believes it to be true, that his Majeſty hath been 
engaged in ſeveral Alliances with ſeveral Princes, 
and particularly with the Emperor, in the Year One 
Thouſand Six Hundred Eighty Nine ; and that the 
End of thoſe Alliances was to prevent the Growth 
and Power of France, and to ſecure this Kingdom 
and its Allies: But the ſaid Earl does deny, that he 
did adviſe his Majeſty to enter into the Treaty of 
Partition, charged upon the ſaid Earl in this Article, 
and fo far as the faid Earl was any ways acquainted 
therewith, he objected to, and gave his Opinion 
againſt the ſame. 


the Monarchy and Dominions of Spain; in purſuance whereof, in the Year One Thouſand Six Hundred 
Ninety Nine, one other Treaty was entred into to the like Purpoſe ; by which Treaties great Injuſtice was 


done to the Emperor, an ancient Ally of our ſaid Sovereign 


rd the King, and a large Part of the ſaid 


Spaniſh Dominions were to be added to the Crown of France; both which Treaties were prejudicial to the 


Intereſt of the Proteſtant Religion all over Europe, Ruinous to the Trade of England, and 


iſhonourable 


to our Sovereign Lord the King, and the People of theſe Kingdoms. 
All which Crimes and Miſdemeanors, were committed and done by him the ſaid Earl, againſt our So- 


vereign Lord the King, his Crown and Dignity, the Peace and Intere 


of the ſeveral Truſts repoſed in him the ſaid Earl. 

X. And he the ſaid Earl of Orford was one of 
the Lords Juſtices, during his Majeſties Abſence be- 
yond the Seas, the Firſt Commiſſioner for Exe- 
cuting the Office of Lord High Admiral of England, 
Commander in Chief of his Majeſties Navy-Royal, 
one of his Majeſties Privy- Council, and Treaſurer 
of his Majeſty's Navy, or in ſome or one of the 
{aid Stations, during the time that all and every 
the — before ſet forth were done and com- 
mitted. 


That the ſaid Commons by Proteſtation, ſaving 
to themſelves the Liberty of Exhibiting, at any 
time hereafter, any other Accuſation or Impeach- 
ment againſt the ſaid Earl, and alſo of Replying to 


his Anſwers or to any of them, and of offering 


Proofs to all the ſaid Premiſſes or any of them, or 
any other Impeachment or Accuſation that ſhall be 
Exhibited by them, as the Caſe ſhall according to 
the Courſe of Parliament Require ; do Pray and 
Demand, That the ſaid Earl may be put to Anſwer 
for all and every of the Premiſſes, and that ſuch 
Proceedings, Examinations, Tryals and Judgments, 
may be upon evety of them had and uſed, as is 
agreeable to Law and Juſtice. 


of this Kingdom, and in Breach 


X. To the Tenth Article the ſaid Earl anſwereth 
and faith, That true it is, his Majeſty was pleaſed 
to Employ and Intruft him in the feveral Offices and 
Stations in this Article mentioned, for ſeveral Years, 
as his Majeſties Occaſions required, although nor 
for all the Time in the ſaid Article mentioned; and 
hopes and humbly infifterh upon it, that he the Aid 
Earl did from time to time, according to his Duty, 
and the Truſts in him repoſed, diſcharge the ſaid 
Offices and Employments with Loyalty, Faithful- 
neſs and Zeal to his Majeſty, and his People. 

And having thus laid his Caſe before your Lord- 
ſhips, he the ſaid Earl does humbly inſiſt and An- 
ſwer to the ſaid Impeachment, and all and every 
the Articles aforeſaid, exhibited againſt him, that 
he is not guilty of all or any of them, or of all 
or any the Matters or Things by the ſaid Articles 

charged, in Manner and Form as rhe ſame are 
therein, and thereby alledged againſt him ; and 
that the Matters by him before Tet forth to be 
done and tranſacted, or any of them, were not 
done or committed by him the ſaid Earl, againſt 
our Sovereign Lord the King, his Crown and 

Dignity, or thePeace or Interelt of this Kingdom 

or in Breach of the Truſt repoſed in him the ſaid 

Earl, and humbly ſubmits himſelf herein to your 

Lordſhip's Judgment. 


ORFORD. 


After 
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After Reading in the Houſe the Articles of Im- 

chment brought up againſt Edward Earl of Or- 
ford for High Crimes and Miſdemeanors, his Lordſhip 
humbly deſired to have a Copy of the ſaid Articles, 
and that he would put in his Anſwer to them in as 
ſhorta Time as the Houſe ſhould think fit ; it is there- 
upon Ordered by the Lords Spiritual and Temporal 
in Parliament aſſembled, That Eduard Earl of Orford 
may have a Copy of the ſaid Articles. 

A Meſſage was ſent to the Houſe of Commons 

by Sir Richard Holſord, and Mr. Pitt, to acquainr 
them, that upon Search of the Journals of this 
Houſe, they do not find any Precedent of Security 
given to abide the Judgment of this Houſe by any 
Peer, upon an Impeachment of High Crimes and 
Miſdemeanors. : 

Die Mercuri 14% Mai, 1701. 

This Day Edward Earl of Orford delivered his 
Anſwer to the Articles of Impeachment of the 
Houſe of Commons againſt him, which was read 
by the Clerk. 

The Committee appointed to confider of the 
manner in delivering Articles of Impeachments by 
the Commons being Revived, the Houſe was ad- 
Journed during Pleaſure ; and the Lords went to the 
Committee. After ſome Time the Houſe was re- 
ſumed, and the Earl of Stamford reported, that they 
had inſpected the Journals, and find the firſt Step, 
after Anſwers to Impeachments are delivered, is, to 
ſend a Copy thereof to the Houſe of Commons. 
Whereupon it is Ordered by the Lords Spiritual and 
Temporal in Parliament aſſembled, that the Anſwer 
of Edward Earl of Orford, delivered this Day to the 
Articles of Impeachment depending againſt him, be 
Copied, in order to be vent to the Houſe of Com- 
mons to Morrow Morning, by two Maſters of 
Chancery. 

The Earl of Orford having this Day delivered in 
his Anſiver to the Articles of Impeachment againſt 
him, defired that Mr. Dodd, and Mr. Pooley might 
be aſſigned Councel for him upon his Tryal : Ir is 


ARTICLES Exbibited by the Knights, Citizens, 

and Burgeſſes, in Parliament Aſſembled, in the 
Name of themſelves, and of all the Commons of 
England, againſt John Lord Sommers, Baron of 
Eveſham, in Maintenance of their Impeachment 
againſt him for High Crimes and Miſdemeanors. 


J. HAT a Treaty and Alliance between Leo- 
pold the Emperor of Germany, and the 
States- General of the United Provinces, was made 
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Ordered by the Lords Spiritual and Temporal; 

— at Mr. Dodd aca 

Pooley (hall, and they are hereby aſſigned Conne 

for the Earl of Orford as deſired, * 
Die Jovis 15% May, 

A Meſſage was ſent to the if 
by Sir Richard Holſord and Mr. Pitt, to carry down 
a Copy of the Earl of Orford's Anſwer to the Arti. 
cles of Impeachment againſt him. F 

A Meſſage was ſent to the Houſe of Commons b 
Sir Richard Holford and Mr. Pitt, to acquaint 
them, That they having on the Firſt Day of April 
laſt. ſent up to their Lordſhips an Impeachment 
againſt 1Wi/ham Earl of Portland, for High Crimes 
and Miſdemeanors: And having alſo on the Fifteenth 
Day of the ſame Month ſeverally Impeached John 
Lord Sommers, and Charles Lord Halifax, of High 
Crimes and Miſdemeanors ; their Lordſhips think 
themſelves obliged to put them in Mind, that as 
yet no particular Articles have been exhibited againſt 
the ſaid Lords; which after Impeachments have 
been ſo long depending, is due in Juſtice to the 
Perſons concerned, and agreeable to rhe Methods 
of Parliament in ſuch Cafes. . 

The Meſſengers ſent to the Houſe of Commons 
return Anſwer, viz. That the Articles againſt V. 
ham Earl of Portland, Fohn Lord Sommers, and 
Charles Lord Halifax, are preparing, and in a ſhort 

time their Houſe will ſend them up to the Houſes 


of Lords. 
Die Lune 199 Maj, 1701. 

A Meſſage was brought from the Houſe of Com. 
mons by Mr. Harcourt, and others, with the Articles 
of Impeachment againſt ohn Lord Sommers , and 
to acquaint this Houſe, that the Matter of the 
Charge was contained in the Articles; and alſo that 
he was commanded to Pray and Demand, that the 
Lord Sommers do give ſufficient Security to abide 
the judgment of the Houſe of Lords. 

The Articles were read by the Clerk, as fol- 
lows, vis. | | | 
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The ANSWER of John Lord Sommers, Baron of 
Eveſham, to the Articles Exhibited by the Knights, 
Citizens and Burgeſſes in Parliament Aſſembled, 
in the Name of themſelves, and of all the Com: 
mons of England, in Maintenance of their Im- 
peachment againſt him for High Crimes and Mi: 
demeanors, ſuppoſed to be by him committed. De- 
lroered in 24% May, 1701. 


T HE faid Lord Sommers, ſaving to himfelf all 


Advantages of Exception to the ſaid Articles, 


and of not being prejudiced by any Words or want 


ouſe of Commons, 


and concluded in the Year of our Lord One Thou- 
ſand Six Hundred Eighty Nine, upon their conſide- 
ration of the greatneſs of the Common Danger, 
which then threatned all Chriſtendom from the ex- 
ceſſive Power of France, and the unconſtant Faith 
of the French in the Obſervance of Treaties ; 
whereby it was agreed, that there ſhould be, and 
remain for ever, a Conſtant, Perpetual, and Invio- 
lable Friendſhip, and good Cortefpondence between 
his Imperial Majeſty and the Srates-Genera/, that 
each of them ſhould be obliged to promote the 
others Intereſt, and as much as in them lay, pre- 
vent all Damages and Inconveniencies to each other. 
That during the continuance of the War, there 
ſhould be not only a Defenſive but alſo an Offenſive 
Alliance between the ſaid Parties, by Virtue whereof 
they ſhould both of them Act in an Hoſtile manner, 


with all their Forces by Sea and Land, againſt the 
3 Trench 


—— 


of Form in this his Anſwer, and alſo ſaving to him- 
ſelf all Rights and Privileges belonging to him as 


2 e 


one of the Peers of this Realm; for Anſwer to the? 


laid Articles humbly faith ; 


I. To the Firſt Article, That he helieves the now 
Emperor of Germany, and the States-General of 
the United-Provinces, being in the Year One Thou- 
ſand Six Hundred Eighty and Nine, engaged in 2 
War with France, a Treaty and Alliance was con- 
cluded between them, and a Separate Article then 


made, to the Effect in this Article mentioned; and 


that his Sacred Majelty did afterwards Enter into, 
Ratify and Approve the ſame; to which Treaty, 
Separate Article, and Ratification, (for Certainty 
thereof) he referreth himſelf ; and further ſaith, 
That in the Year One Thouſand Six Hundred Ninety 


and Eight, his Majeſty before he left England, was 
| | pleaſed 
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ä ing, and ſuch of his Allies as ſhould re- 
— _ themſelves from him. That after 
the War ſhould be ended, and a Peace concluded, 
there {hould remain ; between his Imperial Majeſty, 
his Heirs and Succeſſors, and the Srates-General, a 
rpetual Defenfive Alliance againſt the Crown of 
France, and its Adherents. 5 

That if the Crown of France ſhould again At- 
rack either of the ſaid Confederate Parties, at what 
time ſoever the ſame ſhould be done, they ſhould 
fithfully aſſiſt each other. | 

That his Imperial Majeſty, and the States-Gene- 
74! ſhould at all times, by all means, with all their 
Forces, Protect and Defend all the Rights of each 
other againſt the Crown of France, and its Ad- 
herents. 

And other Proviſions were thereby made for their 
mutual Security, as well during the Continuance of 
the War, as after the Concluſion of a Peace. 

That certain ſeparate Articles were alſo at or about 
that time made, whereby the States General maturely 
conſidering that France had openly declared in ſeve- 
ral Courts, that (notwithſtanding the moſt ſolemn 
Renunciation) they continued their Pretenfions by 
Force of Arms to aſſert for the Dauphin the Succeſ- 
fion of the Spaniſh Monarchy, in caſe the King of 
Spain ſhould die without Iſſue; and alſo conſidering 
what a Blow their State would receive, and what a 
Prejudice might happen thereby to the publick At- 
fairs, and Quiet, did promiſe, That in caſe his ſaid 
Catholick Majeſty ſhould die without lawful Iflue, 
they would with all their Forces aſſiſt his ſaid Impe- 
rial Majeſty, or his Heirs, in taking the Succeſſion 
of the Spaniſp Monarchy, lawfully belonging to that 
Houſe, together with its Kingdoms, Provinces, Do- 
minions and Rights, and in their obtaining and ſecu- 
ring the quiet Poſſeſſion thereof, againſt the French, 
and their Adherents, who ſhould directly or ind irect- 
ly oppoſe that Succeſſion, and with Force 
repel the Force that ſhould be brought againſt 


m. | 

That at the Inſtance of the States General, in Pur- 
ſuance of the ſaid Treaty and ſeparate Articles, our 
moſt Gracious Lord and Sovereign his moſt Excellent 
Majeſty King illiam IIId. was invited to enter into an 
Alliance of the aforeſaid Treaty, and into the Agree- 
ment of the {aid ſeparate Articles; and thereupon 
for reſtoring and preſerving the publick Peace and 
Quier, did afterwards in the. faid Year of our Lord 


One thouſand fix hundred and eighty nine, enter in- 


to, and under the Great Seal of England accept, ap- 
prove and ratify, and in the moſt ſolemn . 
engage and promiſe religiouſly and inviolably to ob- 
ſerve the ſame, without violating the ſaid Treaty or 
ſeparate Articles in any Article, or ſuffering the ſame 
to the utmoſt of his Power to be violated. 

That in the Year of our Lord 1698. a Treaty was 
— and contrived in France, to be ſet on Foot 

tween his Majeſty, the French King, and the 
States Generel, for à Partition of the Spaniſh Monar- 
chy, whereby many large Territories thereunto be- 
longing were to be allotted and delivered up to 
Trance. | 

That the Tenor and Deſign of the ſaid laſt menti- 
oned Treaty, whilſt the fame was in Negotiation, 
was communicated to the ſaid ohn Lord Sommers, 


then one of the Lords Juſtices of Eng/and, Lord 


Chancellor of Exgland, and one of his Majeſty's moſt 
Honourable Privv Council. 
That the ſaid Lord Sommers, well knowing the moſt 
apparent evil Conſequences, as well as the Injuſtice 
of the faid Partition, did not, according to the TH 
3 an 
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pleaſed to tell him, that ſome Intimation had been 
iven to the Earl of Portland, when in France, that 
S French King inclined to come to an Agreement 
with his Majeſty, concerning the Succeſſion to the 
Crown of Spain. And afterwards in Auguſt, One 
Thouſand Six Hundred Ninety and Eight, (his Ma- 
jelty being then in Holland, and the ſaid Lord 
Sommers at Tunbridge Wells, by his Majeſty's Per- 
miſſion, for Recovery of his Health) Mr. Secretary 
Vernon communicated to him a Letter he had then 
received, written by the Earl of Port/and, by his 
Majeſty's Order, wherein it was mentioned, that 
Count Tallard (who. was then Ambaſſador from the 
French King to his Majeſty) had declared an Accom- 
modation might be found out in relation to the 
Succeſſion of Spain, in Caſe of that King's Death; 
and that his Majeſty had founded France upon what 
Terms an Agreement might be made, and the Con- 
ditions were near of this Nature, (via.) That the Ele- 
Qtoral Prince of Bavaria ſhould have the Kingdom of 
Spain, the Indies, the Low Countries, and all that de- 
pends upon the Spaniſh Dominions (except the King- 
doms of Naples and Sicily, Sardinia, the Province of 
Guypuſcoa on this ſide of the Pyreneans, Fontarabia 
and St. Sebaſtian, Final, and the Places in Tuſcany, of 
which Spain then ſtood poſſeſſed;) in Conſideration of 
which, France was abſolutely to renounce the Right 
it pretended to the Succeſſion of Spain, and Milan 
was to be given to the Arch-Duke, Second Son to the 
Emperor : And that his Majelty commanded the faid 
Mr. Secretary to ſpeak to him the faid Lord Sommers 
touching that Matter; and that his Lordſhip ſhould 
diſcourſe it with thoſe he thought he might truſt 
with that Secret, which to keep with the utmoſt 
Care was by the faid Letters mentioned to be of the 
higheſt Importance; and at the ſame Time, the ſaid 
Lord Sommers received a Letter from his Ma jeſty, ſigned 
by himſelf, intimating that Count Tallard had made 
ſome Propoſitions touching an Agreement with his 
Majeſty concerning the Succeſſion of the Kingdom of 
Spain, the which the ſaid Earl of Portland would 
write to Mr. Secretary Vernon, to the End his Majeſty 
might have ſome Opinions upon that Affair, 
which required the greateſt Secreſy, and in which no 
Time was to be loſt, if that Negotiation were to be 
carried on; and for that End his Majeſty thereby com- 
manded the ſaid Lord Sommers to ſend full Powers 
to him under the Great Seal of Eng/and, with Blanks 
for the Names of Commithoners to treat with Count 
Tallard ;, which his Majeſty by his ſaid Letter was 
Pleaſed to ſay, he believed might be done ſecretly : 
That none but the ſaid Lord Sommers and Mr. Secre- 


tary Vernon, and thoſe to whom the ſaid Lord Som- 


mers and Mr. Secretary ſhould communicate it, 
might have knowledge thereof; and that the Clerks 
who were to write the full Powers might not know 
what they were, or to the like Effect; and the ſaid 
Lord Sommers did immediately return the Earl of 
Portland's ſaid Letter to Mr. Secretary Vernon, and 
defired him to communicate the Contents thereof to 
the Earl of Orford and the now Lord Halifax (Two 
of the then Lords Juſtices, who as he was aſſured 
were then in Town)and alſo to ſuch others as they and 
Mr. Secretary Vernon (hould think fit; who in regard 
of the King's Command to have that Aftiir kept a Se- 
cret, thought fit to impart it ro the Ddke of Shrewsbury 
only (as the ſaid Mr. Secretary afterwards acquainted 


the ſaid Lord Sommers;) and ſome Time afterwards the 


faid Lord Hwifax came down to the ſaid Wells, and 


Mr. Secretary Vernon coming thither alſo about the 


ſame Time, they and the ſaid Lord Sommers had Diſ- 
courſe together concerning the ſaid Propoſal; and the 


ſaid 
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and Duty of his ſaid ſeveral Offices, diſſuade or en- 
deavour to obſtruct its taking Effect; but on the 
contrary, having neither Regard to his Majefty's Ho- 
nour engaged by the ſaid Treaty with the Emperor 
and States General, as aforeſaid ; to the Trade and 
known Intereſt of this Kingdom, or the Peace of 
Europe; did adviſe his Majeſty to enter into the faid 
Treaty, and did fo far encourage and promote the 
ſame, that the ſaid Treaty was concluded and ratified 
under the Great Seal of Exgland, then in the Cuſtody 
of the ſaid Lord Sommers; and thereby the King- 
doms of Naples and Sicily, the Places depending on 
the Monarchy of Spain, *. on the Coaſt of Tu/- 
cany, or the adjacent Iflands, comprehended under 
the Name of Santo Stephano, Porto Hercole, Orbitel- 
lo, Telamone, Porto Longone, Piombino, the Town 
and Marquiſate of nal, the Province of Guypuſcoa, 
particularly the Towns of Fontarabia, and Sr. Seba- 
ſtian, ſituate in that Province, and eſpecially the 
Port of the Paſſage which is therein compriſed, 
with ſeveral other Parts and Things, of or belonging 
to the ſaid Kingdom of Spain, were allotted to the 
Dauphin for his Share; and the Crown of Spain, and 
the other Kingdoms, Iſlands, States, Countries and 
Places depending thereon, (except ſuch Part, as 
aforeſaid which was thereby allotted to rhe Dau- 
phin for his Share, and the Dutchy of Milan herein 
after mentioned) was given and aſſigned to the Electo- 
ral Prince, eldeſt Son to the Elector of Bavaria, for 
his Share, to enjoy the ſame to him, his Heirs and 
Succeſſors for ever, never to be moleſted therein on 
any Pretence of Right or Claim on the Part of the 
French King, or the Dauphin, or his Iſfue, Heirs or 
Succeſſors, nor of the Part of the Emperor, the 
King of the Romans, the Arch-Duke Charles his Se- 
cond Son, and other Children, or his Heirs or Suc- 
ceſſors; and the Dutchy of Milan was thereby agreed 
to be given to the ſaid Arch- Duke for his Share, and 
in Extinction of all Pretenſions and Rights which the 
Naid Emperor, the King of the Romans, the ſaid Arch- 
Duke Charles, all his other Children, Succeſſors, and 
Heirs, might have to the faid Succeſſion of Spain. 
By which Treaty it was alſo further agreed, That if 
any Prince whatſoever ſhould oppoſe the taking Poſ- 
ſeſſion of the Shares thereby agreed on, as aforefaid, 
his Mae the French King, and the States Gene- 
ral, ſhould aſſiſt one another againſt ſuch Oppoſition, 
and hinder the ſame with all their Power. 

That by a ſecret Article of the ſaid Treaty, in like 
Manner ratified under the Great Seal of England, 
*rwas provided, That if the King of Spain ſhould 
die without Iſſue, and the Electoral Prince, 
of Bavaria ſhould afterwards die without Iſſue, his 
Electoral Highneſs of Bavaria his Father ſhould ſuc- 
ceed him in all the Kingdoms, Iflands, States, 
Countries, and Places aſſigned to the Electoral Prince, 
as aforeſaid, and enjoy the ſame to him and his 
Children, Succeſſors, and Heirs, then horn, or to be 
born; ſo as neither the Emperor, his Children, 
nor any other Perſon, ſhould or might, under any 
Pretext, form the leaſt Pretenſion to that Succeſſion ; 
his Majeſty, the French King, and States General, 
thereby engaging themſelves to employ all their 
Power by Land and by Sea, for maintaining the Or- 
der eſtabliſhed by the faid ſecret Article, relating to 
the Succeſſion of the Monarchy of Spain. 

That the ſaid Treaty was ratified under the Great 
Seal of England, (then in the Cuſtody of the {aid Lord 
Sommers) as an Agreement between his Majeſty,” the 
French King, and States General, notwithſtanding the 
{aid Lord Sommers well knew that the ſame had 
been concluded between his Majeſty's Commiſſioners 

| | and 
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ſaid Lord Sommers by Letter dated the Twenty eighth 
of Auguſt, One thouſand ſix hundred ninety and eight 

did (as his own Thoughts, and as what he appre- 
hended to be the Reſult of their Conſideration) hum. 
bly repreſent to his Majeſty, Firſt, That the enter. 
raining; of ſuch a Propoſal, as was mentioned by Count 
Tallard, ſeemed to be attended with very many il} 
Conſequences, if the Frenc! did not att a ſincere 
Part; but that they were ſoon ar Eaſe, as to any Ap. 
prehenſion of that Sort, being fully aſſured his Ma. 
jeſty would not act but with the utmoſt Niceneſs in 
an Affair, wherein his Glory, and the Safety of 
Europe was ſo highly concerned. That the ſecond 
Thing they conſidered, was the very ill Proſpe& of 
what was like to happen upon the Death of the King 
of Spain, in caſe nothing was done previouſly towards 
the providing againſt that Accident, which ſeems 
probably to be very near; the King of Fance then 
having ſo great a Force in ſuch a Readineſs, that he was 
in a Condition to take Poſſeſſion of Spain before any 
other Prince could be ready to make a Stand; That 
his Majeſty was the beſt Judge whether that was the 
Caſe, who was ſo perfectly informed of the Circum. 
ſtances of all Parts abroad. But fo far as related to 
England, it would be the want of Duty not to 
give his Majeſty this clear Account, That there was a 
Deadneſs and want of Spirit in the Nation univerſally, 
ſo as not at all to be diſpoſed to the Thoughts of en- 
tring into a new War; and that they ſeemed to be ti. 
red out with Taxes to a Degree beyond what was diſ- 
cerned,until it appeared upon the Occaſion of the then 
late Elections: Thar that was the Truth of the Fact; 
upon which his Majeſty would determine what Re- 
ſolutions were proper to be taken. The remaining 
Conſideration was, what would be the Condition of 
Europe, if the Propoſal took Place; but of that they 
thought themſelves little capable of judging ; but it 
ſeemed that if Sicily was in the French Hands, they 
would be entirely Maſters of the Levant Trade; That if 
they were poſſeſſed of Final, and thoſe other Sea- 


Ports on that ſide (whereby Milan would be entirely 


ſhut out from Relief by Sea, or any Commerce) that 
Dutchy would he of little Signification in the 
Hands of any Prince; and that if the King of 
France had Poſleſhon of that Part of Guypuſcoa 
which is mentioned in the Propoſal, beſides the Ports 
he would have in the Ocean, it did ſeem he would 
have as eaſy a way of invading Spain on that fide, 
as he then had on the fide of Catalonia. But it was not 
to be hoped that Fance ſhould quit its Pretenſions to 
fo great a Succeſſion, without conſiderable Advanta- 
ges; and they were aſſured his Majeſty would re- 
duce the Terms as low as could be done, and make 
them (as far as was poſſible in the then preſent Cir- 
cumſtances of Things) ſuch as might be ſome Foun- 
dation for the future Quiet of Chrifjendom, which all 
his Majeſty's SubjeQs could not but be convinced was 
his true Aim. Andif it could be hrought to pals, that 
England might be ſome way a Gainer by that Trant- 
act ion whether it was by the Elector of Bavaria (who 
was the Gainer by his Majeſty's Interpoſition in that 


Treaty) his coming to an Agreement to let the Eng- 


liſh into ſome Trade to the Spaniſb Plantations, or in 


any other Manner, it would wonderfully endear his 


Majeſty to his Exgliſb SubjeQs ; That it did not ap- 
pear, in Caſe the Negotiation ſhould proceed, 
what was to be done on his Majeſty's Part, in order 
to make it take place; whether any more was requt- 
red than that the Exgliſb and Dutch ſhould fit ſtill, and 
' France it ſelf was to ſee it executed; and if that Were 


ſo, what Security ought to be expected, that if by 


their being Neuters, the French ſhould be a” 
| they 
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and the French Ambaſſador, or the Commiſſioner of they would confine themſelyes to the Ternis of the 
the French King only; and that the Purport Treaty, and not attempt to make further Advanta- 
thereof had never been communicated to the States ges of their Succels. And the ſaid Lord Sommers 
General at the Time of the Ratification thereof un- ſaith, Thar after the Writing of his ſaid Letter, he 
der the Great Seal of Eng/and, notwithſtanding the had no Account whatſoever; nor heard any thing 
Negotiation thereof in Holand. of the ſaid Treaty, or knew of heard whether the 
T ſame was proceeded upon or not, until towards the 
latter End of September following; when he was acquainted by Mr. Secretary Vernon, that he had receiv'd 
an Account, that a Treaty relating to the Succeſſion of the Crown: of Spain had been adjuſted, concluded 
and ſigned by the Commiſſioners named by his Majeſty for that Purpoſe, and the Ambaſſador and Pleni- 
potentiary of the French King. And the ſaid Lord Sommers doth deny, that the faid Treaty of Partition, 
or any Propoſition for ſuch Treaty, or the Tranſaction thereof, was communicated to him the ſaid Lord 


\ Sommers, nor was he acquainted with the ſame, or the Deſign thereof, or any other Matter relating 


thereto, at any other Time, or in any other Manner, before he was told of the Concluding and Signing 
thereof, as aforeſaid, than as is herein before-mentioned to be done by his Majeſty, as aforeſaid, and by 
his and the ſaid Earl of Portland's Letter, herein before-mentioned. And the ſaid Lord Sommers doth 
deny he did, at any Time whatſoever, adviſe his Majeſty to enter into the ſaid Treaty, or any way en- 
courage or promote the ſame; but having made the Objections before-mentioned in his faid Letter to his 
Majeſty, againſt the Propoſitions ſo communicated to him, as aforeſaid, and clearly laid open ſuch 
Thoughts and Obſervations as occurred to him upon the ſaid Matter; he did thereby (as he conceived) 
fully and faithfully diſcharge his Truſt, and the Duty incumbent on him. And the faid Lord Sommers 
further ſairh, That afterwards Mr. Secretary Vernon did acquaint him, that he had received, by his Ma- 
jeſtys Command, a Copy of the Treaty relating to the Succeſſion of the Crown of Spain, and of Two 
Secret Articles relating to the Matter of that Treaty; and that he had likewiſe his Majeſty's Command to 
prepare the Inſtruments for the Ratification of the ſame, and to leave Blanks therein for the Names of the 
Commiſſioners of the States General. And accordingly the ſaid Mr. Secretary did prepare the ſaid ſeveral 
Inſtruments, and did bring the ſame, fo prepared, to the ſaid Lord Sommers, to paſs the ſame under the 
Great Seal; which was done accordingly, the ſaid Lord Sommers having a good and lawful Warrant ſo to 
do; and the ſaid Ratification was tranſmitted to his Majeſty, to have the ſame perfected: in his Preſence: 
Which Treaty and Secret Articles were to ſuch or the like Effect, as in this Article is ſet forth; but for 
more Certainty, he refers himſelf to the ſaid Treaty and Articles. And the ſaid Lord Sommers not being 
privy in any other manner, than as aforeſaid, to the ſaid Treaty, or the Tranſaction thereof, doth not 
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know when or in what manner the ſame was communicated to the States General. 


II. That for the more effectual carrying on the 
aid Treaty, one or more Commiſſion or Commiſſi- 
ons was or were prepared, amended, enlarged or 
altered by the ſaid Lord Sommers, without any law- 
ful Warrant for his ſo doing; whereunto the ſaid 
Lord Sommers, contrary to the Duty of his ſaid ſe- 
veral Offices, and in Violation of the great Truſt 
repoſed in him, in or about the Month of Septem- 
ber, 1698. without communicating the ſame to the 
reſt of the then Lords Juſtices of England, or ad vi- 
fing in Council with his Majeſty's Privy- Council 
thereupon, did preſume to affix the Great Seal of 
England, | | 

That no certain Perſons of known Honour, Fide- 
lity and Experience were therein nominated Com- 
miſſioners, at the Time of the affixing the Great 
Seal of England thereto, but a Blank or empty 
Space was left in the ſaid Commiſſion or Commiſh- 
ons at the Time of the Sealing thereof, wherein the 
Commiſſioners Names were to be afterwards in- 
ferted beyond the Seas; notwithſtanding which , an 
Unlimired Power was thereby granted to the Com- 
miſſioners, whoſe Names were therein afterwards 
to be inſerted, as aforeſaid, or to either of them, 
without any Written Inſtructions whatſoever to re- 
ſtrain, guide, or direct them in the Exerciſe thereof; 
in his Majeſty's Name, to confer and treat with the 


Commiſſioner or Deputy, or Commiſſioners or De- 


puties of the French King, and alſo with the Com- 
miſſioners or Deputies of the States General, for 
preſerving the publick Peace, and touching the Suc- 
ceſſion to the Crown of Spain; and his Majeſty did 
thereby engage himſelf ro Approve, Ratify, and 
Confirm whatſoever ſhould be thereupon concluded 
by them, or either of them. 

III. Thar the ſaid Lord Sommers, contrary to the 
Duty of his ſaid Office of Lord Chancellor, did 


affix the Great Seal of Eng/and to the ſaid Commiſ- 


hon or Commiſſions, not having firſt received any 
Vol. V. lawtul 


IT, and III. To the Second and Third Articles 
the ſaid Lord Sommers faith, That he having received 
his Majeſty's expreſs Commands, by his Letter 
mentioned in his Anſwer to the Firſt Article, to fend 


to his Majeſty full Powers, under the Great Seal of 


England, for negotiating the ſaid Treaty, with Blanks 
for his Majeſty's Commiſſioners Names, which he 
humbly conceives, and is adviſed, was a ſufficient 
Warrant for him to paſs a Commiſſion under the 
Great Seal for that Purpoſe; and the ſame being 
repared in uſual Form of Commiſſions of full 
Ro with Blanks for Commiſſioners Names, ac- 
cording to his Majeſty's Directions, he did affix the 
Great Seal to the ſame ; and the ſaid Commiſſion 
was ſent to his Majeſty then in Holland, to be per- 
ſect ed in his Preſence, by inſerting the Names of 
ſuch Perſons as his Majeſty ſhould think fit to 
commiſſionate therein (as he conceives might legally 
be done); which Commiſſioners were to receive their 
Inſtructions from his Majeſty, for the Execution of 
their ſaid Power, together with the ſaid Commiſh- 
on, in uſual manner: But what Inſtructions, or 
whether any Inſtructions in Writing were given to 
the Commiſſioners, in relation to the Executing the 
{aid Power (the ſame no ways concerning the ſaid 
Lord Sommers) he knows not. And the ſaid Lord 
Sommers ſaith, he did deſire his Majeſty, that a 
particular Warrant for the ſaid Commiſſion (which 
had been before ſent by Mr. Secretary Vernon to his 
Majeſty (as he informed the ſaid Lord Sommers) 
for his Signing) might be Signed and returned : Not 
that he doubted his Majeſty's ſaid Letter to be a 
ſufficient Warrant, but for that ſuch Warrant might 
be more proper to be produced, it Occafion ſhould 
require, than his Majeſty's ſaid Letter; which, by 
Reaſon of other Matters therein contained, ought 
not to be produced without his Majeſty's Permiſ- 
fion, and which is now made uſe of by his Maje- 
ſty's gracious Leave. And the ſaid Lord Sommers 
x LY further 
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lawfulWarrant for that purpoſe. In hopes of con- 


cealing which evil and moſt dangerous Practice, 


the ſaid: Lord Sommers, after he had Sealed the ſaid 
Commiſſion or Commiſſions, uſed his Endeavours to 
procure a Warrant to be tranſmitted to him for auf- 
fixing the Great Seal to the ſaid Commiſſion ' or 


Commiſſions, and that it might not be known but 
that he had it in due time. 91599 A 14D: 

IV. That the faid Lord: Sommers, contrary to the 
Duty of his ſaid ſeveral Offices, affixed the Great 
Seal of England to the Ratification of the faid Trea- 
ty, made in the Year of our Lord 1898. not having 
firſt communicated the ſame to the reſt of the then 
Lords Juſtices of England, or adviſed in Council 
with his Majeſty's Privy-Council thereupon; and at 
the Time of his affixing the Great Seal. thereto, one 
entire Blank Sheer, and many other Blanks were left 
in the ſald Ratification, with an Intent to be after- 


wards filled up by other Perſons beyond the Seas, 


as ſhould be thought fit. | 


V. That in the Year of our Lord 1699, another 
Treaty was entred into, in purſuance of the ſaid 
Treaty made in the Year 1698, and concluded by 
and between his Majefty, the French King, and the 
 Gtates-General, and As ratified under the Great 

Seal of England, then in the Cuftody of the ſaid 
Lord Sommers ; whereby the Kingdom of Spain (in 
caſe his Catholick Majeſty ſhould die without Hue ) 
was agreed to be divided, and many large Territories 
thereof were allotted to the Dauphin for his Share: 
Which Treaties were evidently deſtructive of the 
Trade of this Realm, diſhonourable to his Majeſty, 
highly injurious to the Intereſt of the Proteſtant 
Religion, and manifeſtly tended to diſturb the 
General Peace of Er 
Power therein, and ftrengthning France againſt the 
Good Friends and Ancient Allies of our Sovereign 
Lord the King. | 


Treaty 


VI. That whereas by the Laws and Uſiges of this 


Realm, all Commiſſions under the Great Seal of 


England, for the making any Treaties or Alliances 
with any Foreign Princes, States or Potentates, and 
all Ratifications under the Great Seal of all ſuch 
Treaties or Alliances, ought to be Enrolled and en- 


tred of Record in the Court of Chancery, with or by 


by the Prothonotary of the ſaid Court, for a per- 
petual Memorial thereof ; and that the Merchants 
and other Subjects of Exgland, having Commerce 
or Correſpondence in Foreign Parts, may not, 
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ticle. | 


himſelf 


„by altering the Balance of 


further ſaith, That his Majeſty having by his on 
and the Earl of Portland 's Letter eee 
directed, That his Majeſty s ſaid (Commands ſhould 
be kept ſecret; he did not communicate the making 
of the ſaid Commiſſion, othetwiſe than to the Per. 
ſons mentioned in his Anſwer to the ſaidl Firſt Ar. 


Fg 


IV. To the Fourth Article he ſaith, That Mr. Se. 
ctetary Vernon having prepared, by his Majefty's 
Command, the Inſtruments for Ratification of the 
ſaid Treaty, with Blanks therein, as is before ſet 


Torth; he did affix the Great Seal to the ſaid Ratifl. 


cation with Tuch Blanks (which he conceives, and is 
adviſed, he might lawfully do); and having alſo his 
Majeſty's Command that the {hid Treaty ſhould be 
kept ſecret, he did not communicate the ſame to 
the reſt of the then Lords juſtices, or his Majeſty's 
Privy- Council; which beſides he conceived was un- 
neceſſary to be done, in . bis Majelfty had then 
by his Commiſſioners, . perteQed the ſaid Treaty 
fo that the ſame could not be altered. g 
V. To the Fifth Article the ſaid Lord Sommers 
Nth, He believes that in the Year One Thouſand 
Six Hundred Nmety and Nine, another Treaty was 
entred into and concluded between his Majeſty, the 
States. General, and the French King, to ſuch or ſuch 
like Effect, as in this Article is mentioned; to which 
Treaty, for more Certainty thereof, he referreth 
And denieth that he had any Knowledge of 
ſuch Treaty, or any TranſaCtion. in order thereunto; 
fave only that a Draught of the ſaid Treaty was 


read over in the Preſence of divers of the Lords of 


his Majeſty's Privy-Council ( whereof the ſaid Lord 
Sommers was one) to which Draught the ſaid Lord 
Sommers, as well as others then preſent, did make 
ſeveral 3 but they were informed by his 
Majeſty's Plenipotentiaries for tranſacting the ſaid 
Treaty, who were then alſo preſent, That the ſaid 
Treaty was fo far perſected, that nothing could then 
be altered therein; and his Majelty afterwards, by 
his Warrant, requiring the Ratify ing of the ſaid 
under the Great Seal, he did affix the Great 
Seal ro ſuch Ratification, being (as he conceives) 
obliged fo to do. | 

VI. To the Sixth Article he faith, He conceives 
it was not incumbent upon him, as Lord Chancellor, 
to ſee the Commiſſions or Ratifications, in this Ar- 
ticle mentioned, Enrolled ; the ſame being prepared 
and brought to the Great Seal by the Secretaries of 
State ready Ingroſſed; and when Sealed, taken away 
them, and the Original Treaties remaining in 
their Cuftody : But the Care of Enrolling the ſame, 
if necellary, doth (as he conceives) belong to the 
Prothonotary of the Court of Chancery. 


through Ignorance of the fame, incur the Pains and Penalties by the Law due to thoſe who ſhall any ways 
Infringe, Break, or Act contrary to ſuch Treaties ; He the ſaid Lord Sommers, not minding the Duty of 
his Office, did not in any manner Entol, or Enter of Record, or cauſe to be Enrolled or Entred of Record, 
any of the faid Commiſſions or Ratifications in the foregoing Articles mentioned, as by the Duty of his 


Place he ſhould and ought to have done ; but ſo to do 


and in Violation of the Laws of this Realm. 

VII. That the ſaid Lord Sommers, when the Cu- 
ſtody of the Great Seal of Eng/and was committed 
to him, did ſwear well and truly to ſerve our Sove- 
reign Lord the King, and his People, Poor and 
Rich, after the Laws and Uſages of this Realm, and 
truly to counſel the King, and his Counſel to keep, 
and not to know, nor fufter the Hurt or Diſinhe- 
riting of the King, or that the Rights of the 

Crown ſhould be decreaſed, as far forth as he 
might Let it, and if he could not Let it, = 
| e 


did totally neglect and omit, in Breach of his Duty, 


VII. To the Seventh Article he ſaith, That when 
the Great Seal was committed to his Cuſtody, he 
took the Oath of Office to the Effect in that Ar- 
ticle ſet forth; and during the time he had the Cu- 
ſtody thereof, he did carefully, diligently and ho- 
neſtly endeavour to keep the ſaid Oath, and hopes 
and believes he hath duly obſerved the ſame ; and 
doth acknowledge, that during the time he was 
Lord-Keeper and Lord-Chancellor, he did paſs ſe- 


veral Grants to divers Perſons, of ſeveral 8 
ene- 
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14 make it clearly and expreſly to be known 
—— King, with 8 Advice and Counſel; 
and that he ould do and purchaſe the King's Pro- 
fit in all he reaſonably might, or to that Effect; and 
the aid Lord Sommers afterwards took the faid Oath 
xs Lord Chancellor of Eng/and. | 
That the ſaid Lord Sommers, being Lord Keeper 
of the Great Seal, or Lord Chancellor of England, 
and one of his Majeſty's moſt Honourable Privy- 
Council, whilſt this Nation was engaged in a tedi- 
ous and moſt expenſive War againſt the French King, 
for preſerving the Balance and Liberties of Europe, 
and almoſt exhauſted with Supplies and Taxes for 
carrying on the ſame, and under ſuch heavy Debts, 
as without the utmoſt Frugality, or laying inſup- 
rtable Taxes on the Commons of England, were 
impoſſible to be ſatisfied ; contrary to his ſaid Oath, 
did paſs many great, unreaſonable, and exorbitant 
Grants under the Great Seal of Eng/and, of divers 
Manors, Lordſhips, Lands, Tenements, Heredita- 
ments, Revenues, and Intereſts belonging to the 
Crown of England, amounting to a molt prodigious 
and exceſſive Value; and did Adviſe, Promote, and 
Procure, divers great, unreaſonable, and exorbitant 
Grants to be made of ſeveral of the late Forfeited 
Eſtates in Ireland, in contempt of the Advice of 
his Majeſties moſt Dutiful and Loyal Subjects the 
Commons of England in Parliament aſſembled, and 
without any regard to his Majeſties moſt gracious 
aſſurance thereupon to both his Houſes of Parlia- 
ment; and engaged to procure, and accordingly did 
procure divers Acts, prepared for confirming the 
{aid Grants in Parliament in Ire/and, to be approved 
in Council in England, and afterwards remitted the 
ſame, under the Great Seal of England, to be paſſed 


into Laws in Ireland. 


VIII. That the ſaid Lord Sommers, during the 
time of his being Lord-Keeper of the Great Seal, 
and Lord-Chancellor of England, did not only re- 
ceive and enjoy the Fees, Profits, and Perquiſites, 
of, or belonging to the Great Seal, eſtabliſhed by 
Law, as a ſufficient and ample Recompence and 
Reward for the faithful Diſcharge of that high 
Station; but alſo as a further Encouragement, 
through his Majeſty's moſt abundant Grace and 
Bounty, received an Annual Penſion or Allowance 
from the Crown of Four Thouſand Pounds, and 
many other Profits and Advantages ; notwithſtand- 
ing which, the ſaid Lord Sommers, not being con- 
tented therewith, contrary to his {aid Oath, begged 
and procured, for his own Benefit, many great, 
unreaſonable and exorbitant Grants of ſeveral Ma- 
nors, Lands, Tenements, Rents, Hereditaments, 
and Revenues belonging to the Crown of England, 

That in, or about the Month of April, 1697, the 
ſaid Lord Sommers, being then Lord Chancellor of 
England, and one of his Majeſty's moſt Honourable 
Privy-Council, contrary to his ſaid Oath, did pro- 
cure and paſs a Grant under the Great Seal of Ex- 
gland, without any real Conſideration whatſoever, 
to Foſeph Feky!l, Eſq; and his Heirs for ever, of 
the Manor or Manors of Rygate and Howlejgh, with 
all and fingular their Rights, Members, and Ap- 
purtenances, ſituate, and being in the Pariſh of 
Rygate, or elſewhere, within the County of Surry; 
and of all Quit-Rents, Rents of Aſſize, Free-Rents, 
Conventionary-Rents, Copyhold and Cuſtomary- 
Rents, and all other Rents whatſoever, to the ſaid 
Manor or Manors belonging, or appertaining, with 
the Site of the ruined Caſtle, and of all other 
Demeſne Lands of the ſaid Manor or Manors, with 
the Rents reſerved on any Leaſes then in being, of 
Vol, IV. any 
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Tenements, and Hereditaments, belonging to his 
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Majeſty, in Right of his Crown of England; but 
faith, that before any of them came to the Great 
Seal, the fame were regularly paſſed through the 
proger Offices, and brought with ſufficient Warrants 
or the Great Seal; and believes more conſiderable 
Grants have paſſed in the like Number of Years. in 
moſt of his Predeceſſors Times; and Conceives and 
is Adviſed, That being required by his NMajeſty, 


by Warrant, to paſs the fame, he ought ſo to do; 


and denies that he did ever Adviſe, Promote or Pro- 
cure any Grant to be made to any Perſon whatſo- 
ever, of any Forfeited Eſtate in Ire/and, or did pro- 
cure any Act or Bill prepared for confirming any 
ſuch Grant in the Parliament in Ireland, to be ap- 
proved in the Privy-Council in Exgland; and faith 
That what Bills of this Nature were remitted un- 
der the Great Seal of England, to be patied into 
Laws in Ireland, the fame were firſt Approved and 
Paſſed in the Privy-Council in Eng/and, according 
to the uſual Form in ſuch Caſes ; and being ſo Ap- 
proved, were, by Order of Council, ſent to the 
{aid Lord Sommers, who was by the ſaid Order 1e- 
quired to Affix the Great Seal thereto, 


VIII. To the Eighth Article he faith, He did, 
during the time he had the Cuſtody of the Great 
Seal, receive the Profits and Perquiſites thereto be- 
longing, which before his time were become very 
inconfiderable ; and did alſo receive an Annual Pen- 
ſion or Allowance from His Majeſty, of Four Thou- 
ſand Pounds, being the like Penſion that had been 
allowed to ſeveral of his Predeceſſors; but denies 
that he did ever beg, or uſe auy means to procure 
any Grant whatſoever from His Majeſty, for his 
own Benefit: But faith, That what his Majeſty was 
pleaſed to give him proceeded from his Majeſties 
own Motion, and of his meer Bounty ; and (as his 
Majeſty was pleaſed to declare upon that Occaſion) 
as an Evidence of his Gracious Acceptation of the 
ſaid Lord Sommers's Zealous Endeavours for his 
Service; and the ſame was done without any previ- 


ous Solicitation by him the ſaid Lord Sommers, or 


any other to his Knowledge or Belief. And that in 
the Year One Thouſand Six Hundred, Ninety-Seven, 
his Majeſty of his own Motion did grant, for the 
Benefit of the ſaid Lord Sommers, the Manor or 
Manors of Rygate and Howley, as in the faid Ar- 
ticle is mentioned ; but the ſame was, and is far 
ſhort of the Value thereby ſuggeſted : And the faid 
Lord Sommers further ſaith, He never pretended 
to purchaſe in his own Name, or in the Name or 
Names of any other Perſon or Perſons in Truſt for 
him, any of the Fee-farm Rents, or other Rents 
veſted in Truſtees for Sale. But his Majeſty taking 
Notice, that ſeveral of the ſaid Fee-farm Rents and 
other Rents, ſo veſted in Truſtees, were unſold, 
and the ſaid Truſtees being, by the Acts of Parlia- 
ment veſting in them the faid Rents, declared to 
hold the ſame for the Benefit of his Majeſty, his 
Heirs and Succeſſors, his Majeſty did in the Year 
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any Parts thereof, and of all other Lands, Meadows, 


13 W. 3. 


One Thouſand Six Hundred Ninety Seven, of his own 
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Feedings, Paſtures, Meſſuages, Houſes, Edifices, Motion, without any Soliciation, Procurem a 
Buildings, Berks Stables, ove-Houſes, Tolls of Means uſed by the faid 'Lord Sommers, — 
Markets or Fairs, with the Market-houſe there; the then Lords Commiſſioners of the Treaſury, or 
and alſo of all Warrens, Chaſes, Parks, Commons, ſome or one of them, that it was his Majefties ( 
Woods, Underwoods, Wood-lands, Waſte-grounds, Pleaſure that Two Thouſand one Hundred Pounds i 
Courts-Leet, Courts-Baron, and other Court-Ser- per Annum of thoſe Rents ſhould be granted to _ g 
vices, Franchiſes, Heriots, Fines, Iſſues, Amercia- for the Benefit of the ſaid Lord Sommers, and his 7 
ments, and all other Profits and Perquiſites of the Heirs ; and that all proper Methods ſhould be uſcq 
faid Courts, Rights, Royalties, Juriſdiions, and for veſting the fame for his Benefit, as of his Ma. ſ 
of divers other Matters, Hereditaments, and Ap- jeſties Free Gift: And the ſaid Acts of Parliament b 
purtenances to the ſaid Manor or Manors, or either having directed, that the faid Truſtees, on Sales f 
of them, or to the Royalties thereof belonging, or ſhould convey the ſaid Rents, — to Contracts k 
in any wiſe appertaining, which Premiſſes were to be Signed by the Lord Treaſurer, or Lords Com. h 
Parcel of the Demeſhes and Revenues of the Crown, miſlioners of the Treaſury for the time being, or / 
and of the Value of Twelve Thouſand Pounds and any Two of them, for the Satisfaction of the ſaid 
upwards. | Truſtees only, and according to the Method that 0 
That under Pretence of purchaſing divers Fee- had been uſed from the time of making the ſaid n 
Farm Rents, and other Rents, veſted in Truſtees AQts, in paſſing Grants of any of the faid Rents * 
ſor Sale thereof, in purſuance of ſeveral Acts of even ſuch as were meerly of the Bounty of his 12 
Parliament, made in the Reign of his late Majeſty Majeſties Predeceſſors, and of his Majeſty; ſuch 1 
King Charles the Second, the ſaid Lord Sommers, in Warrants were made by his Majeſty to the Lords 
the Year of our Lord 1697, procured a Warrant Commiſſioners of the Treaſury, to Contract or 1 
from his Majeſty, under his Sign Manual, to the Give Warrants to the Truſtees to Contract for the A 
Commiſſioners of the Treaſury then in Being, to faid Rents ; and fuch Contracts were, purſuant there- 8 
contract or give Warrant to the Truſtees for Sale of unto made, and ſuch Grants of the ſaid Rents were m 
Fee- Farm Rents, to contract with Humphry Hethe- ed, as in the faid Article is mentioned; and the w 
rington, Eſq; or ſuch as he ſhould nominate, for as = mentioned in ſuch Contracts was for the th 
many Fee-Farm, and other Rents, then remaining perfecting of his Majeſties ſaid intended Free Gitt, 
unſold ( except ſuch Rents as were ſet apart for Pay- diſcharged by Tallies ſtruck for that Purpoſe : And th 
ment of Penſions in the Penſion-Deed) as ſhould the ſaid Lord Sommers faith, the ſaid Contracts th 
| amount unto Eight Hundred Pounds per Annun, at were not intended or deſigned to make the Grantees 
| the Rate of Sixteen Years Purchaſe ; and that upon of the ſaid Rents appear to be Purchaſers ; but the cu 
| ſich Contract, the ſaid Commiſſioners of the Trea- ſaid Lord Sommers 4 acknowledged he te- Be 
| ſury ſhould give Warrant for conveying the faid ceived the ſaid Grants of his Majeſties Bounty; an 
| Rents to the ſaid Humphry Hetherington, or ſuch as and he humbly conceives it was lawful for him ſo Cc 
| he ſhould appoint, and his Heirs. to accept the ſame. W 
| That under the like Pretence, and at or about the ſame time, the ſaid Lord Sommers procured another ak 
3 Warrant from his Majeſty, under his Sign Manual, to the ſaid Commiſſioners of the Treaſury, to Con- m: 
| tract, or give Warrant to the ſaid Truſtees, to Contract with Richard Adney, Eſq; or ſuch as he ſhould wi 
|| Nominate, for as many Fee-Farm, and other Rents, then remaining unſold (except as aforeſaid) as ſhould Fa 
„ amount to Seven Hundred Pounds per Annum, at the Rate · of Sixteen Years Purchaſe; and that upon the rio 
Aid Contract the ſaid Commiſſioners ſhould give Warrant for conveying the ſaid Rents unto the ſaid Cc 
Richard Adney, or ſuch as he ſhould Nominate, and his Heirs. | 20 
That under the like Pretence, and at or about the ſame Time, the ſaid Lord Sommers procured another Pa 
| Warrant from his Majeſty, under his Sign Manual to the ſaid Commiſſioners of the Treaſury, to contract, for 
| or give Warrant to the ſaid Truſtees to contract with Samuel Newton, Eſq; or ſuch as he ſhould nomi- ? dit 
| nate, for as many Fee-Farm, and other Rents, then remaining unſold, (except as aforeſaid ) as ſhould * M. 
amount to Six hundred Pounds per Annum, at the Rate of Sixteen Years Purchaſe; and that upon ſuch ſuc 
Contract, the ſaid Commiſſioners ſhould give Warrant for conveying the ſaid Rents unto the ſaid Samuel! rer 
Newton, or ſuch as he ſhould nominate, and his Heirs. | f | $91 
That in purſuance of Warrants of the ſaid Commiſſioners of the Treaſury thereupon, certain Contracts Ml So 
were made, or pretended to be made, with the faid Humphry Hetherington, Richard Adney, and Samuel rio 
Newton, for the real Sale of divers Fee-Farm Rents, and other Rents, of the ſeveral and reſpective yearly © Ac 
Values aforeſaid-; by vertue whereof the ſaid Humphry Hetherington, Richard Adney, and Samuel! Newton, one 
became obliged to pay into the Receipt of his Majeſty's Exchequer at Weſtminſter, for the Purchaſe of the wh 
ſeveral and reſpective Rents to them reſpectively to be conveyed as aforeſaid, the Sums herein after men- Gr 
tion'd ; (that is to fay ) the ſaid Humpbry Hetherington Twelve thouſand eight hundfed Pounds, the faid 'F fey 
Richard Adney Eleven thouſand two hundred Pounds, and the ſaid Samue! Newton Nine thouſand fix . Hz 
hundred Pounds. | _ 
That in purſuance of ſuch Contracts, or pretended Contracts, thro' the Power of the ſaid Lord Sommers, '} wa 
and by his Means and Procurement, divers Fee-Farm Rents, and other Rents, were by certain Indentures Lo. 
Tripartite of Bargain and Sale, bearing Date on or about the Sixth Day of January, 1697. in Confidera- 'F Dix 
tion of Three thouſand two hundred Pounds, therein mention'd to have been paid by the ſaid Humphry = 7 
Hetherington unto his Majeſty, at the Receipt of his Exchequer at Weſtminſter, or by other Aſſurance in Co 
the Law, granted and conveyed by the ſaid Truſtees, by the Appointment of the ſaid Humphry Hethering-- of 
ron, to Leonard Hancock of Cheſhunt, in the County of Hertford, Eſq; and John Warner, of the Pariſh of as 
St. Clements Danes in the County of Middleſex, Goldſmith, and their Heirs. J faic 
And by other Indentures of Bargain and Sale, of the ſame Date, or other Aſſurance in the Law, divers trad 
other Fee-Farm Rents, and other Rents therein mention d, in Conſideration of Nine thouſand fix hun- tion 


- dred Pounds, therein mention d to have been paid by the ſaid Humphry Hetherington to his Majeſty, at tho 


the Receipt of his Exchequer at Weſtminſter, (being the Reſidue of the ſaid Sum of Twelve thou 195 and 
| el 1 
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' Richard Adney unto his 
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f red Pounds) were by the ſaid Truſtees granted and conveyed to the ſaid Humphry Hetherington, 
ct os ; —_—  —_ and other Rents, ſo conveyed unto or by the Appointment of the ſaid 

mpbry Hetheirngton, amount to the full Yearly Value of Eight hundred Pounds. g 

And by other Indentures of Bargain and Sale of the ſame Date, or other Aſſurance in the Law, and in 
Conſideration of Two thouſand four hundred Pounds, therein mention d to have been paid by the ſaid 
Majeſty, at the Receipt of his Exebequer at Weſiminſter, other Fee-Farm Rents, 
and other Rents were by the Appointment of the ſaid Richard Adney, granted and conveyed by the ſaid 
Truſtees to the ſaid Leonard Hancock, and John Warner, and their Heirs. | 

And by other Indentures of Bargain and Sale of the ſame Date, or other Aſſurance in the Law, in Con- 
Gderation of Eight thouſand eight hundred Pounds, in the ſame Indentures mention d to have been paid 
by the faid Richard Adney to his Majeſty, at the Receipt of his Exchequer at Weſtminſter, ( being the Re- 
{due of the ſaid Sum of Eleven thouſand two hundred Pounds) divers other Fee-Farm Rents, and other 
Rents therein mention'd, were granted and conveyed by the faid Truſtees, to the faid Richard Adney and 
his Heirs ; which Fee-Farm, and other Rents fo conveyed to, or by the Appointment of the faid Richard 
Adney, amount to the full Yearly Value of Seven hundred Pounds per Annum. 

And by other Indentures of Bargain and Sale, 8 Date on or about the 25th Day of April, 1698. 
or other Aſſurance lin the Law, in Conſideration of Two thouſand four hundred Pounds, therein 
mention d to have been paid by the ſaid Samue! Newton to his Majeſty at the Receipt of his Exchequer at 
Weſtminſter, other Fee-Farm Rents, and other Rents therein mention d, were by the Appointment of the 
ſaid Samuel Newton, granted and conveyed by the ſaid Truſtees to the ſaid Leonard Hancock, and John 
Warner, and their Heirs. | 

And by other Indentures of Bargain and Sale of the ſame Date, or other Aſſurance in Law, in Conſide- 
ration of Seven thouſand two hundred Pounds, therein mention'd to have been paid by the ſaid Samuel 
Newton to his Majeſty at the Receipt of his Exchequer at Weſtminſter, (being the Reſidue of the ſaid 
Sum of Nine thouſand fix hundred Pounds) divers other Fee-Farm Rents, and other Rents therein 
mention'd, were granted and conveyed by the faid Truſtees to the ſaid Samuel Newton, and his Heirs ; 
which ſaid ſeveral Rents ſo conveyed unto, or by the Appointment of the ſaid Samuel Newton, amount to 


the Yearly Value of Six hundred Pounds. 


That the ſaid ſeveral Manors and Rents aforeſaid, were granted to the ſaid Zoſeph Zeky 
therington, Richard Adney, and Samuel! Newton, and their Heirs reſpeQively, as fore 


the ſaid Lord Sommers, and his Heirs. 

IX. That the ſaid Lord Somers, in order to pro- 
cure a Grant of the ſaid Fee- Farm Rents for his own 
Benefit, whilſt he was Lord Chancellor of Exgland, 
and one of his Majeſty's moſt Honourable Privy- 
Council, whilſt his Majeſty was engaged in the ſaid 
War, and the Nation under ſuch heavy Debts, as 
aforeſaid, did enter into ſeveral Treaties, and had 
many Communications with divers Perſons entruſted 
with the Care and Management of the ſaid Fee- 
Farm Rents; and particularly with Reginald Mar- 
riott of the Pariſh of St. Clement Danes, in the 
County of Middleſex, Auditor of the Rates, or 
acting as Auditor, and with John Digby of the 
Pariſh of St. Brides, London, Clerk of the Truſtees 
for Sale of the ſaid Fee-Farm Rents, and other evil- 
diſpos'd Perſons ; and for encouraging the ſaid 
Marriott, Digby, and others, to diſcover to him 
ſuch particular Fee-Farm, and other Rents, as then 
remained undiſpos'd of, to the Intent the ſaid Lord 
Sommers might beg the ſame, he the ſaid Lord 
Sommers contracted and agreed with the ſaid Mar- 
riott, to give the ſaid Marriott for himſelf and his 
Accomplices, as a Reward for the ſaid Diſcovery, 
one full Fourth Part of all ſuch Rents ſo diſcover d, 
whereof the ſaid Lord Sommers ſhould procure a 
Grant from the Crown: And accordingly the ſaid 
ſeveral Grants from the ſaid Truſtees to the faid 
Hancock and Warner, being together of the Yearly 
Value of Five hundred Pounds per Annum, and up- 
wards, were ſo made by the Direction of the ſaid 
Lord Sommers, in Truſt for the ſaid Marriott, 
DEP, or others. 

That notwithſtanding the faid pretended 
Contracts and Payments, there was not any Sum 
of Money whatſoever really and bona fide paid, 
as the Confideration of the Conveyances of the 
ſaid Rents from the ſaid Truſtees ; but ſuch Con- 
tracts and Payments of the ſaid ſeveral Conſidera- 
tions (amounting in the whole to Thirty three 
thouſand and fix hundred Pounds ) were colourably 


and fraudulently contrived and made by 2 


1, Hu He- 
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IX. and X. To the Ninth and Tenth Articles the 
ſaid Lord Sommers faith, That after his Majeſty 
had given ſuch Directions to the Lords of the Trea- - 
ſury for granting Fee Farm Rents, and other Rents, 
to the Yearly Value aforeſaid, for the Benefit of the 
ſaid Lord Sommers, and his Heirs ; and after War- 
rants were ſigned by the Lords of the Treaſury to 
the ſaid Truſtees, for making Contracts for convey- 
ing Rents of the ſaid Yearly Value, for the Benefit 
of the ſaid Lord Sommers, it did appear, that the 
ſaid intended Contracts and Grants could not be 
perfected; for that neither the Lords of the Trea- 
ſury, nor the ſaid Truſtees, were ſufficiently in- 
formed what Fee-Farm Rents, or other Rents, re- 
main'd undiſpos'd of; ſo that the whole Benefit of 
his Majeſty's intended Bounty would have been loſt, 
without Information could be gained of ſuch par- 
ticular Rents. And the faid Lord Sommers being 
inform'd, that Reginald Marriott and John Digby, 
in this Article named, were the moſt likely, if 
not the only Perſons capable to give Information 
therein, Application was made to them for that 
Purpoſe ; and the faid Marriott and Digby being ſo 
applied to, after the ſaid Warrants of his Majeſty 
and the faid Lords of the Treaſury were executed, 
as aforeſaid, did refuſe to give any Account of ſuch 
Rents, unleſs they might have, as a Reward for 
their ſo doing, Rents amounting to near a Fourth 
Part of ſuch Rents whereof they ſhould give ſuch 
Account, conveyed in Truſt for them in ſuch man- 


ner as in the ſaid Article is mention'd ; which the 


{aid Lord Sommers did (as he conceives he lawfully 
might, it being only to his own Loſs and Prejudice) 
comply with ; not in order to any ſuch End as is 
ſuggeſted in the ſaid Article; but that he might 
perfect the Grant before deſigned and appointed to 
be made to him by his Majeſty, of his own Free 
Will, and not at the ſaid Lord Sommers's Solicitation; 
the Diſcovery of any of the ſaid Rents not being 
made by the ſaid Marriott and Digby, or any other 
Perſon, till after the faid Warrants of his * 
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of the ſaid Lord Sommers, contrary to his ſaid and the Lords of the Treaſury, as aforeſaid. And 
Oath, in Deceit of his Majeſty, and Elufion of accordingly the ſeveral Grants in this Aritcle ment. 


the ſaid Acts of Parliament. 


XI. That many Quit-Rents, and Copy-hold 


Rents, ſtanding in Charge as Parcel of, or belonging 
to ſeveral Manors, or reputed Manors, Rents re- 
ſerved upon Leaſes or Eſtates, the Reverſion where- 
of was in his ſaid Majeſty King Charles the Second, 
at the making the ſaid Acts, Rents conveyed before 
in Leaſe, or granted to other Perſons, Rents appro- 
priated by, or in purſuance of Act or Acts of Par- 
lia nent, for Payment of Penſions, Stipends, Sala- 
ries, Annuities, Alms and Allowances for the main- 
tenance of Grammar-Schools or Scholars ; or for, 
or towards the Reparation of Churches, Chapels, 
Highways, Cauſeys, Bridges, Schools, Almſhouſes, 
Caſtles, or other Uſes, and many Quit-Rents of Ma- 
nors, and other Rents by Act of Parliament united 
and annexed to the Caſtle of Windſor, with intent 
to ſupport and maintain the Yearly Reparations and 
Charges of the ſaid Caſtle, and Diſcharge and Pay 
the Fees and Wages of the Officers, Servants, and 

Attendants in the ſame Caſtle, and the Foreſts, 
Chaſes and Parks to the ſame belonging, and for 


oned, were made to Hancock and Warner, in Truſt 


for the ſaid Marriott and Digby (as was affirmed to 
the ſaid Lord Sommers); and the ſaid Lord Sommers 
faith, There was not any Sum of Money paid as the 
Conſideration of the Grants of the ſaid Rents > bur 
the Contracts were made, and the Payment of the 


ſeveral Conſiderations thereof were diſcharg d, in the 


Manner and for the Reaſons herein before ſet forth 
and were not colourably or fraudulently contriv A., in 
Deceit of his Majeſty, or Eluſion of the ſaid Act; 
of Parliament. 


mers ſaith, He believeth, that ſeveral of the Rents 
mentioned to be granted in Truſt for him, as afore- 
{1id, had been before granted to other Perſons by 
the ſaid Truſtees, and that others of them were 
not in the Power of the ſaid Truſtees to Grant 
which was and is very much to his Prejudice ; and 
believes the ſame were inſerted by miſtaken Infor- 
mations given touching the ſame, and not our of 
any Deſign ; and the like Miſtakes have frequently 
happened in other Grants of other of the ſaid 
Rents ; and denies that to his Knowledge or Be- 
lief, any of the ſaid Rents ſo granted for his Bene- 
fit, were ever united or annexed to the Caſtle 
ct Windſor, for any Purpoſe whatſoever, or that 
any Oppreſſion or Vexation hath happen d to any 
of his Majeſty's Subjects, by rexſon of the 
granting of any of the ſaid Rents, and, as 
he believes, little or no new Charge to the 


Crown. 


many Yeats applied, according to the intention of the ſaid Act; and alſo many Quit-Rents of or be- 
longing to divers ancient Manors, heretofore and yer Parcel of the Demeſnes or Poſſeſſions of the 
Crown, as if the ſame had been entire Fee-Farm Rents iſſuing out of thoſe Manors ; were by the 
aforeſaid ſeveral Indentures of Bargain and Sale, through the Direction and Power of the ſaid Lord 
Sommers, conveyed by the ſaid Truſtees for Sale of Fee-Farm Rents, to the faid Humphry Hetherington, 
Richard Adney, and Samuel Newton, and to the ſaid Hancock and Warner, and their Heirs, or unto tome 
of them, contrary to the true intent and meaning of the ſaid Acts of Parliament, to the great Vexa- 


tion and Oppreſſion of many of his Majeſty's good Subjects, and creating many 


Charges on other Revenues of the Crown. | 

XII. That by the Direction of the ſaid Lord 
Sommers, the ſaid Humphrey Hetherington, Richard 
Adney, Samuel Newton, Leonard Hancock, and John 
Warner, ſurrendred ſeveral of the ſaid Rents to them 
granted as aforeſaid, amounting to the yearly Value 
of Three hundred forty ſeven Pounds eleven Shil- 
lings and five Pence Farthing, on Suggeſtion that 
the ſame were either conveyed before in Leaſe ſet 
apart for Payment of Penſions, old Supers bad or 
illeviable, or part thereof bad or illeviable, or wrong 
conveyed ; and the ſaid Lord Sommers, in the Year 
of our Lord 1699, being then Lord Chancellor of 
England, and one of his grins moſt Honourable 
Privy Council, in Breach of his Duty, and contrary 
to the Laws and Statutes of this Realm, procured 
other Rents of the yearly value of Three hundred 
ninety one Pounds three Pence half-penny, to be al- 
lowed by way of Repriſe, and to be conveyed to the 
faid Richard Adney, and his Heirs, in Truſt for the 
ſaid Lord Sommers and his Heirs, as if the ſaid year- 
ly Rents of Three hundred forty ſeven Pounds eleven 
Shillings and five Pence Farthing, ſo ſurrendred, had 


been really and bona fide purchaſed, in purſuance of 


the ſaid Acts for Sale of Fee-Farm Rents. 


XIII. That 


new and unreaſonable 


XII. To the Twelfth Article the ſaid Lord Son- 
mers {aith, That his Majeſty having deſigned of his 
Bounty to him the ſaid Lord Sommers and his Heirs, 
Fee-Farm and other Rents, to the annual Value in 
the ſaid Grants mentioned ; and the ſaid Truſtees 
having covenanted, as was uſual for them to do, that 
they had not made any former or other Grant, or 
Conveyance of the {aid Rents, or any of them; and 
Three hundred forty ſeven Pounds eleven, Shillings 
and Three Pence Farthing per Annum, of the faid 
Rents fo granted, as aforeſaid, having appeared to 
be granted before, or not to be grantable by the ſaid 
Truſtees, or not leviable on Surrender of ſuch Rents, 
the ſaid Truſtees hy Warrant of the Lords Commil- 
ſioners of his Majeſty's Treaſury (who were there- 
unto ſufficiently authorized) in Lien and Satisfaction 
of the ſaid Rents and Arrears thereof, and in diſcharge 
of the Covenants of the ſaid Truſtees, did, the 
Twenty firſt Day of October, One thouſand fix hun- 
dred ninety and nine, grant divers other Rents, 
amounting to the yearly value of Three hundred nine- 
ty one Pounds and three Pence half-penny, to Richard 
Adney and his Heirs, as in the ſaid Article is menti- 
oned ; which were not ſo granted as if the ſaid 
yearly Rents of Three hund red forty ſeven Pounds 
eleven Shillings and three Pence Farthing, had been 
bona fide purchaſed ; but was in Lieu and Repriſe 
for the ſame as granted of his Majeſty's Bounty, tor 


the Benefit of the ſaid Lord Sommers, and his Heirs 
=, as 


XI. To the Eleventh Article the ſaid Lord So. 
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XIII. That in the Yeat of our Lord 1693. the 
fd Lord Sommers, being then Lord Keeper of tlie 
Great Seal of England, and alſo one of his Majeſty's 
moſt Honourabte Privy Council, together with Fd- 
ward Earl of Orford, then firſt Commiſſioner for 
executing the Office of Lord High Admiral of Eng- 
and, and Commander in chief of his Majelty S Na- 
vy Royal, and one of His Majeſty's molt Honoura- 
ble Privy Council, Richard Earl of Bellamont in the 
Kingdom of Ireland, Governor of New-Tork, New- 

/and, and others then in High Stations, and in 

t Power and Authotity, procured a Commiſſion 
do be granted unto one William Kidd, a Perſon of 
evil Fame and Reputation, and ſince that Time con- 
victed of Piracy, to .apprehend and take into his 
Cuſtody divers Perſons rhereſn named, and all ſuch 
pirates as the {aid Kidd ſhould meet with upon the 
Coafts or Seas of America, or in any other Seas or 
Parts, with their Ships and Veſſels, and allo ſuch 
Merchand izes, Goods, and Wares as ſhould be found 
on board or with them. And afterwards the ſaid 
Lord Sommers, in the Year of our Lord 1697, with 
the Aſſiſtance of the aid Earl of Orford, and other 
perſons aforefajd, procured a Grant from his Maje- 
ſty, and the faid Lord Sommers paſſed the fame un- 
der the Great Seal of England; whereby all and 
whatſoever Ships, Veſſels, Goods, Merchandizes, 
Treaſute, and other Things whatſoever, which ſince 
the Thirtieth Day of April, One thouſand fix hun- 
dred ninety fix, had been taken or ſeized upon or 
with, or did belong to, or which ſhould be taken or 
ſeized upon or with, or did, or ſhould belong to 
Thomas Too, John Ireland, Thomas Wake, and Wil. 
ham Maze, (in the faid Letters Patents mentioned 
to have been complained of, and informed againſt, 
for committing many Robberies, Piracies, and Depre- 
dations upon the Seas in the Parts of America, and 
other Places, but never convicted of artainted for 
the ſame) or which ſince the ſaid Thirtieth Day of 
April One thouſand fix hundred ninety fix, had been 
tiken or Teized upon, or which did, or ſhould belong 
ro any of the Adherents of the ſaid Thomas Too, 
John Ireland, Thomas Wake, and Witham Maze, or 
any other Pirates, Free-Booters, and Sea-Rovers, by 
the ſaid Wi/ham Kidd, or other Commander of the 
Adventure-Galley, or which by, or by means of the 
faid Ship or Galley, ſhould he taken or forced on 
ſhore in any of his Majeſty's Plantations of America, 
were granted unto the ſaid Richard Earl of Bellamont, 
and unto Edmund Harriſon Merchant, Samuel New- 
ton Gent. Wilham Rowland Gent. George Watſon 
Gent. and Thomas Reynolds of St. Martins, 
their Executors, Adminiſtrators, and Aſſigns, to 
their own ſole Uſe and Benefit, and as their own 
proper Goods and Chattels, without any Account 
thereof, or therefore to be made; in which Grant the 
Name of the ſaid Samuel Nemton was uſed in Truſt 
and for the only Benefit and Advantage of the faid 


Lord Sommers; which ſaid Grant under the Great 


Seal of Eng/and manifeſtly tended to the Obſtruction 
and Diſcouragement of Trade and Navigation, the 

eat Loſs and Prejudice of Merchants, and others 

ing his Majeſty's Subjects, or Subjects of the 
Friends and Allies of his Mafeſty, and the Diſhonour 
of the King and Kingdom; and the faid Lord Som- 
mers was, by procuring and paſſing the ſaid Grant, 
Guilty of a notorious Breach of his Duty. 


informed, as the Truth was, 
Treland, Thomas Male, 08 
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as afvrefaid ; which he conceives might be, and wa; 


" lawfully done. 


II. To the Thirteenth, Article the laid Lord 


Sommers doth admit, That in the Year. One thouſand 
ſix hundred ninety five, he being then Lord Keeper 


of the Great Seal of Egland, his Majelty being 
at Thomas Too, Zohn 
WV iam Maze, and Eve- 
ral other of his Majeſty's. Subjects in his Plantations 
of America, had aflociated themſelves, and did fre- 
quently commit great Piracies, Robberies, and De- 
predations on the Seas in che Parts of America, and 
other Parts, to the Hindrance and Dilcouragement 
of Trade and Navigation, for preventing the ſaid 
Milchiets, did grant a Commiſſion, as in this Ar- 
ticle is mentioned, unto illiam dd, in this Arti- 


cle named (who was then Commander of the Ship 


called, The Adventure-Galley, and was not then, to 
the Knowledge or Belief of the ſaid Lord Sommers, 
eſteemed a Perſon of ill Fame or Reputation) to ap- 
prehend, ſeize and take into his Cuſtody, the ſaid 
Thomas Too, John Ireland, Thomas Wake, and Wi: 
ham Maze, and all ſuch other Pirates as he ſhould 
meet with in the Seas of America, or any other Seas, 
with their Ships and Veſſels, and ſuch Merchandizes, 
Moneys and Wares as ſhould be found on Board or 


with them, and to cauſe ſuch Pirates to be brought 


to a legal Tryal ; the granting of which Commiſſion 


was then apprehended to be neceſlary for the Preſer · 


vation of Trade and Navigation: And the faid Lord 
Sommers doth alſo admit, That a Grant dated the 
Seven and twentieth Day of E One thouſand fix 
hundred ninety ſeven, did paſs under-the Great Seal 
of England, as in this Article is mentioned, whereby 
reciting the ſaid Commiſhon ſo granted to the ſaid 
William Kidd, and that the ſaid Adventure-Calley, 
was with his Majeſty's Knowledge, and Royal En- 
couragement bought and fitted out to Sea for the Exe- 
cution of the {aid Commiſſion, at the Charge of the 
Earl of Bellamont, Edmund Harriſon. Samuel Newton, 
William Roto Ey, George Waiſon, and Thomas, teynolds, 
in this Article named; his Majelty, tor encouraging 
and reward ing the ſaid Underiaking, did grant unto 
the ſaid Earl of Bellamont, Elmand Harriſon, IVilli- 
am Rowley, George Watſon, Thomas Reynolds and Sa- 
muel Newton (who. was named by, and in Truſt for 
the ſaid Lord Sommers) their Executors and Admini- 
ſtrators, all and whatſoever Ships, Veſſels, Goods, 
Merchandizes, Treaſure, and other Things whatſoe- 
ver, which ſince taeThirtieth Day of Apr, One thou- 
ſand fix hundred ninety fix, had been taken or feized 
upon or with, or did belong to, or ſhould happen to 
be taken or {ized upon or with, or which did, or 
ſhould belong to the ſaid Thomas Too, Fobn Irrlund, 
Thomas Take and William Maze. or their Adherents, 
or any other Pirates, by the ſaid m Kidd, or other 
Commanders of the ſaid Adventare Galky, or which 
by or by Means of the ſaid Ship or Galley, ſhould 
be taken, or forced on ſhoar on any of his Ma- 
j r A Plantations in America, ſo far as the ſaid Pre- 
miſſes. or any of them, did, ſhould or might belong 
to his Majeſty, or could or might he granted or grant- 
able by him, or was or were in his Power to difpoſe 
of; which Grant was not intended to be without an 
Account: For the faid Lord Sommers faich, Thit by 
Indenture, bearing date the Two and twentieth Day: 
of May, one thoulind fix hundred ninety ſeven, made 
(after the Warrant for the faid Grant was ſigned, and 
before it was paſſed) between his Majeſty, of the One 


Part, and the ſaid Earl of Beilamont, Edmund Harri - 


ſon, William Rowley, George Watſon, Thomas N and Samuel Newtsn of the other Part; They the 


jam Rowley, George Watſon, Thomas Reynolds, and Samuel 


A Newton, 
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Newton, did Covenant, Promiſe and Agree with his Majeſty, his Heirs and Succeſſors, well and truly 
to account for, and deliver upon Oath, to the Uſe of his Majelty, his Heirs and Succeſſors, or ty. 
Commiſſioners of his or their Treaſury, or his or their High- Treaſurer, a clear Tenth Part (the whele in 
Ten equal Parts to be divided) of all and every ſuch Ships, Veſſels, Goods, Merchandizes, and 
other Things whatſoever, which in and by the faid Grant ſhould be given, or which ſhould from Time 
to Time be taken, or ſeized, or ſecured by them, or any of them, their, or any of their Executors or 
Adminiſtrators, Officers, Agents, Servants, or Aſſigns, by Virtue or Colour thereof: To which Gran: 
and Indenture the ſaid Lord Sommers, for more Certainty, reſerreth himſelf; and further faith, He con. 
ceives, and is adviſed, that the ſaid Grant did not any way tend to the Obſtruction or Diſcouragement 
of Trade or Navigation, or to the Loſs or Prejudice of Merchants, or others his Majeſty's Subjects, or 
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- the Subjects of his Friends or Allies, nor to the Diſhonour of his Majeſty or the Kingdom, nor was the 


Paſſing of the ſame any Breach of the Duty of the ſaid Lord Sommers; but the ſaid Grant was formed 1; 


a Recommence to the ſaid Grantees, who, at their own Charge, had provided and fitted out the ſaid Ship 


to enable the faid William Kidd to execute the Powers in the faid Commiſſion mention d; whereby the 


Publick might have received great Benefit, had the faid Wi/liam Kidd faithfully difcharged the Truſt in 


Court of Exchequer, and without 


him repoſed by his Majeſty, and the ſaid Grantees: Which he failing to do, the Owners of the ſaid 
Ship have loſt their Expences, and have not received any Benefit of his Majeſty's ſaid Grant. 


XIV. That the ſaid 7ohn Lord Sommers, to the 

eat Oppreſſion of the Subject, and contrary to 

nd Charta, and divers good Statutes of this 
Realm, and in manifeſt Breach and Violation of his 
Oath, as Lord High- Chancellor of England, hath, 
in ſeveral Cauſes depending before him, by many 
extraordinary Methods, and unwarrantable Practices 
for ſeveral Years, delayed Proceedings in the ſaid 
Cauſes; and by Colour of his Office, hath made 
divers Arbitrary and Illegal Orders, in Subverſion of 
the Laws and Statutes of this Realm; and hath, of 
his own Authority, reverſed Judgments given in the 
ing before 
him the Barons of the Exchequer to hear their In- 
formations, and the Cauſes of their Judgments, as 
the Statute in thoſe Caſes expreſsly directs; aſſuming 
thereby to himſelf an Arbitrary and Illegal Power; 


and hath declared and affirmed in publick Places of 


Judicature, that particular Subjects might have 
Rights and Intereſts without any Remedy for Reco- 
very of the fame, unleſs by Petition to the Perſon 
of the King only, or to that Effect: Which Poſiti- 
on was highly dangerous to the legal Conſtitution 
of this Kingdom, and abſolutely deſtructive to the 
Property of the Subject. ” 


And the faid Knights, Citizens, and Burgeſſes, 


by Proteſtation, ſaving to themſelves the Liberty of 
exhibiting at any Time hereafter, any further Arti- 
cles or other Accuſation or Impeachment againſt the 


aid Lord Sommers; as alſo of replying to his An- 


ſwers which he ſhall make unto the ſaid Articles, 
or any of them; and of offering Proofs to all, and 
every the aforeſaid Articles, and to all and every 
other Articles, Impeachment or Accuſation which 
ſhall be exhibited by them, as the Cauſe ſhall, ac- 
cording to the Courſe of Parliament require; do 
pray, That the ſaid John Lord Sommers may be put 
to anſwer the ſaid Crimes and Miſdemeanors; and 
that ſuch Proceedings, Examinations, Tryals, and 
Judgments, may be thereupon had and given, as is 
agreeable to Law and Juſtice, 


After reading this Day the Articles of Impeach- 
ment brought up from the Houſe of Commons 
againſt John Lord Sommers, and hearing his Lord- 
ſhip thereupon, who deſired a Copy of the ſaid Ar- 
ticles, and ſaid he would put in his Anſwer fo ſoon 
as poſſibly he could; It is ordered by the Lords Spi- 
ritual and Temporal in Parliament aſſembled, That 
the Lord Sommers may have a Copy of the ſaid Ar- 
ticles againſt him. 

Die Martis 209 Maj, 1701. 
The Earl of Orford deſiring that a Day may be 
appointed for his Tryal, the Houſe thereupon or- 
dered, That the Committee appointed to conſider 


XIV. To the Fourteenth Article the faid Lord 
Sommers faith, He did not delay any Proceedings in 
any Cauſe or Caufes depending before him, as Chan- 
cellor of Eng/and, longer or otherwiſe than as the 
Circumſtances and Juſtice of each Cauſe required , 
but did, to the very manifeſt impairing of his 
Health, conſtantly apply himſelf to the Diſpatch of 
the Cauſes depending before him; and denies that 
he did ever make, by Colour of his Office, any Ar- 
bitrary or Illegal Order, to the Subverſion of any 
Law or Statute of this Realm, or did ever aſſume 
to himſelf any Arbitrary or Illegal Power, or ever 
reverſe any Judgment piven in the Court of Exche- 
quer, otherwiſe than as is warranted and allowed by 
the Law, and in the Preſence. of the Barons of the 
Court of Exchequer, who were always preſent in 
the Court of Exchequer Chamber, when their Judg- 
ments were examined, as the Statute in ſuch Caſes 
directs; nor did ever deliver in any Court of Judi- 
cature, or other Place whatſoever, any Poſition 
whatſoever, dangerous to the Legal Conſtitution of 
the Kingdom, or deſtructive to the Property of the 
Subject, as is charged by the ſaid Articles. 


And as to all other Matters and Things in the 
ſaid Articles contained, and not herein before 
particularly anſwered unto, The ſaid Lord Som- 
mers ſaith, He is not guilty of them, or any of 
them, in Manner and Form as the ſame are 
charged upon him in and by the ſaid Articles; 


and humbly ſubmitteth himſelf to your Lord- 


ſhips Judgment. 


SOMMERS. 


of the Manner in delivering Articles of Impeach- 


ments by the Commons, be revived, to inſpect the 


Books, and meet immediately. 
Then the Houſe was adjourn'd during Pleaſure, 
and the Lords went to the Committee. | 
After ſome Time, the Houſe was reſumed, and 


the Earl of Sramford reported the Precedents fol- 
lowing, vi. TS. 

* 21. Decemb, 1680. That Mr. Seymour was Im- 
* peached, and Articles delivered. 


* 23, Decemb, 1680. He delivered in his An- 
ſwer. 


* 3. Jan. 
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1701. 
3. Jun. That he petition d for a Tryal; where. 
« upon the ſame Day a Meſſage was ſent to the 
Commons, That the Houſe finding no Iſſue joined 
« by Replication from the Commons, thought fit 
« to give them Notice thereof. 
« Then Council were aſſigned him. 
* 8, Fan, Saturday the 15*" was appointed for 
« his Tryal. 5 | 
27. Apr. 1695. The Duke of Leeds was Impeached. 
© 29. Apr. The Articles were brought up. _ 
30. Apr. The Duke of Leeds put in his Anſwer, 


A Meſſage was ſent to the Houſe of Commons 
by Sir Robert Legard and Mr. Gery, to acquaint 
them, © That the Houſe having been defired by the 
« Farl of Orford, That a Day may be appointed 
« for his ſpeedy Tryal, their Lordſhips finding no 
« [ſue joined by Replication of the Houſe of Com- 
« mons, think fit to give them Notice thereof. 

A Meſſage was alſo ſent to the Houſe of Com- 
mons by Sir Robert Legard and Mr. Gery, to ac- 
quaint them,“ That they having on the Firſt Day 
* of April laſt, ſent up to their Lordſhips an Im- 
« peachment againſt Villiam Earl of Portland, for 
6 [High Crimes and Miſdemeanors; and having alſo, 
« on the Fifteenth Day of the {ame Month, Im- 
% peached Charles Lord Halifax for High Crimes 
“and Miſdemeanors; and there being as yet no 
particular Articles exhibited againſt the faid 
« Lords, their Lordſhips think themſelves obliged 
to put them in mind thereof; which, after Im- 
peachments have ſo long depended, is a Hardſhip 
* to the Perſons concerned, and not agreeable to 
the uſual Methods and Proceedings of Parliament 


* in ſuch Caſes. 
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* and a Copy thereof was ſent to the Commons. 

* 1. May. The Lords ſent to the Commons to 
* know when they ſhould be ready to make good 
* the ſame. 
© 3. May. The Commons defired à Conference 
© on the Lords Meſſage ; and at the Conference ac- 
8 8 Lords, That Mr. Robart a material 
* Witneſs was withdrawn. ' The Lords moved the 
King, that a Proclamation might be iſſued tor his 
* Apprehenfion. The ſame Day the Parliament 
* was Prorogued. 


A Meſlage was brought from the Houſe of Com- 
mons by Mr. Bromley and others (the 311t of May ) 
to acquaint this Houſe, * That in Anſwer to the 
** Meſlige of the One and Twentieth Inſtant, the 
Commons have prepared a Replication to the Earl 
of Orford's Anſwer to the Articles of Impeach- 
% ment of High Crimes and Miſdemeanors exhibi- 
ted againſt him; and at preſent defer bringing ir 
* up to your Lordſhips, becauſe in the Tryals of 
the ſeveral Impeachments now depending, the 
Commons think it moſt proper, trom the Nature 
* of the Evidence that will be given ar the ſaid 
* Tryals, to begin with the Tryal of the Impeach- 
* ment of John Lord Sommers of High Crimes 
and Miſdemeanors. And as to your Lordſhips 
* other Meſſage, the Commons take it to be with- 
* our Precedent, and Unparliamentary ; they, as 
* Proſecutors, having a Liberty to exhibit their Ar- 
* ticles of Impeachment in due time; of which 
* they who are to prepare them are the proper 
* Judges: And therefore, for your Lordſhips to 
* afferr, That having not yer exhibited particular 
Articles againſt IViiam Earl of Portland, and 
* Charles Lord Haliſax, is a Hardſhip to them, and 
“ not agreeable to the uſual Methods and Proceed- 
ing in Parliament in ſuch Caſes, does, as they 
* conceive, tend to the Breach of that good Cor- 
* reſpondence betwixt the Two Houſes, which 
* ought mutually to be preſerved. 


Die Mercury 21* May, 1701. 

The Meſſengers ſent Yeſterday to the Houſe of Commons return Anſwer, That the Commons will ſend 

an Anſwer to the faid Meſſages relating to the ſaid Impeachments by Meſſengers of their own. 
Die Sabbati 24% May, 1701. 

The Lord Sommers delivered his Anſwer to the Articles of Impeachment of the Houſe of Commons 
againſt him, which was read by the Clerk. See Page 518. | 

It is ordered by the Lords Spiritual and Temporal in Parliament aſſembled, That a Copy of the Anſwer 
of John Lord Sommers (delivered this Day to the Articles of — depending againſt him) be 

en 


ſent to the Houſe of Commons; and accordingly a Meſſage was 


t to the Houſe of Commons, by Sir 


Robert Legard and Sir John Hoskins, to carry down a Copy of the Lord Sommers's Anſwer to the Articles 


of Impeachment againſt him. 


Die Veneris 30% May, 1701. 


It is ordered by the Lords Spiritual and Temporal in Parliament aſſembled, That Monday the Ninth Day 
of June next, ſhall be, and is hereby appointed for the Tryal of Edward Earl of Orford in Weſtminſter- | 


Hall, upon the Articles brought up again 
with ſeveral High Crimes and Miſdemeanors. 


A Meſſage was ſent to the Houſe of Commons 
by Sir Robert Legard and Sir Fobn Hoskins, to let 
them know, That this Houſe hath appointed 
Monday the Ninth Day of Zune next, tor the 
* Tryal of Edward Earl of Orford in Weſtminſter- 
* Hall, upon the Articles ſent up againſt him, and 
* that the Commons may reply if they think fir. 

A Meſlage was ſent to the Houſe of Commons by 
Sir Robert Legard and Sir Fohn Hoskins, to ac- 
quaint them, That they having on the Firſt Day 
* of April laſt, ſent up to their Lordſhips an Im- 
* peachment againſt William Earl of Portland, for 
High Crimes and Miſdemeanors ; and having al- 
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him by the Houſe of Commons, whereby he ſtands charged 


A Meſſage was brought from the Houſe of Com- 
mons by Mr. Harcourt, and others (the 57h of June) 
to acquaint this Houſe, That the Commons, on 
* Confideration of your Lordſhips Meſſage to them 
* of the One and Thirtieth of May, concerning 
*© the Earl of Orford, think it their Undoubted 
Right, when ſeveral Perſons ſtand Impeached be- 
« fore your Lord ſhips, to bring to Tryal ſuch of 
« them, in the firſt place, as the Commons appre- 
„hend, from the Nature of the Evidence, ought 
<* firſt ro be proceeded againſt; to the intent all 
„ ſuch Offenders may, in due time, be brought to 
<« Juſtice; And that no Day ought to be appointed 
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« >, on the Fifteenth Day of the ſame Month, 
*Impeached Charles Lord Halifax for High Crimes 


and Miſdemeanors; and there being as yet no 


* particular Articles exhibited againſt the ſaid Lords, 
< their Lordſhips think themſelves obliged to put 
e them in mind thereof; which after Impeachments 
have ſo long depended, is a Hardfhip to the Per- 
ce ons concerned, and not agreeable to the uſual 
< Methods and Proceedings of Parliament in ſuch 
* Caſes, 


* your Lordſhips for the Tryal of the Earl of 
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* The Commons could not receive this Meſſi 

* from your Lordſhips, without the greateſt I 
** prize; your Lordſhips Proceedings in this Car. 
cc being neither warranted by Precedents, nor (as 
the Commons conceive) conſiſtent with the Me. 
* thods of Juſtice, or with Reaſon : Wherefore the 
* Commons cannot agree to the Day appointed by 
Orford. 


d As to your Lordſhips Meſſage, at the ſame time, relating to the Earl of Portland, and Charles Lord 
4 Halifax, the Commons take the {ame to be without Precedent, and Unparliamentary ; and conceiye 
* your Lordfhips frequent Repetition thereof, in fo ſhort a Time, after the Commons had tranſmitted to 
* your Lordſhips their Articles againſt Two of the Impeached Lords, and were daily preparing their Ar. 
< ticles againſt the others, manifeſtly tends to the Delay of Juſtice, in obſtrutting the Tryals of the Im. 
2 8 Lords, by introducing Difputes, in Breach of that good Correſpondence between the To 


ouſes, which ought inviolably to be preſerved. 


It is ordered by the Lords Spiritual and Tempo- 
ral in Parliament aſſembled, That the Lord Great 
Chamberlain do attend his Majeſty, humbly to ac- 
quaint his Majeſty, That this Houſe hath appointed 
Monday the Ninth Day of June next, for the Tryal 
of Edward Earl of Orford, in Neſiminſter- Hall, and 
humbly to move his Majeſty, that he will be pleaſed 
to give Order for a Place to be prepared in Me ſt- 
min/ier-Hall againſt the ſaid Time, for this Houle to 
proceed upon the ſaid Tryal. 

1 Die Sabbati 31 May, 1701. 8 

A Meſſage was brought from the Houſe of Com- 
mos by Mr. Bromley, and others. See Page 529. 

The Meſſengers ſent Yeſterday to the Houſe of 
Commons return Anſwer , That the Commons will 
ſend an Anſwer by Meſſengers of their own. 

| Die Lune 20 Funy, 1701. 

Ordered, That the Committee appointed to con- 
ſider of the Manner in delivering Articles of Im- 
peachments by the Commons, be revived, to meet 
on Monday next, to draw an Anſwer to be ſent to 
the Houſe of Commons to their Meſſage received 
the 21ſt Inſtant. 

The Houſe was adjourned during Pleaſure. After 
ſome Time, the Houſe was reſumed, and the Earl 
of Stamford reported from the Lords Committees, 
appointed to confider of the Manner in delivering 


Articles of Impeachments by the Commons, the 


Precedents following, (viz.) 

* 7. Feb. 25 H. 8. The Biſhop of London Im- 
peached by the Commons, for impriſoning Tho, 
Phillips on Suſpicion of Hereſy. 

9. Feb. The Articles were read. 

* 20. March, 1620. The Commons, at a Confe- 
© rence, accuſed the Lord Chancellor Sr. Alban, and 
the Biſhop of Lardafe, of Bribery and Corrup- 
© tion. 

* 16, April, 1624. The Commons, at a Confe- 


. © rence, accuſe the Earl of Middleſex, Lord - Treaſu- 


* rer, of Bribery. 

* 19. May, 1624. The Commons accuſe the 
* Biſhop of Norwich of ſeveral Matters by them 
* then particularly mentioned at a Conference. 

* 29. Decemb. 1640. The Commons accuſe Sir 
George Radcliffe of High- Treaſon. 

* 31. Decemb. They deliver the Articles at a 
© Conference. 

* 22. Decemb. 1640. The Lord-Keeper Finch was 
© Impeached. 

* 29. Fan, 1640. Report of what he was accuſed 
of ata Conference. | 


© them. 


- 


* 18. Decemb. 1441 Daniel Oneal Impeached. 


© 30. Auguſt, 1641. The Earl of Bridgwater Im- 


* peached, and Articles read, but not enti ed. 

* 6. Decemb. 1660. William Drake Impeached, 
and Articles brought up. | 

* 24. April, 1668. Sir William Pen was Impeach- 
ed, and the Articles delivered at a Conference the 
* ſame Day. 

29. Decemb. 1666. The Commons, at a Conſe. 
* rence, Impeach the Lord Viſcount Mordaunt. 

* 3. Fan. The Conference was reported, and the 
* Articles read. 

* 23. Decemb. 1678. Poſt Meridiem, The Earl of 
* Danby was 1 and Articles brought up 
* againſt him at the ſame Time. 

* 5. Decemb. 1678. The Earl of Powrs, Lord 
* 4. Wardour, Lord Bellaſyſe, Lord Petre, and 
Lord Viſcount Stafford, were Impeached. | 

* 2G. Dec. The Parliament was prorogued to the 
© 4th of February, and was diſſolved the 24th of 
* Fanuary. 

* 6. March. A New Parliament met. | 

* 7. April, 1679. Articles were brought up againſt 
© them. | | 

* 21, Decemb. 1680. Mr. Edward Seymour was 
2 2 and Article brought up at the ſame 
Time. | | 

* 7. Jan. 1680. Sir Witham Scroggs was Impeach- 
* ed, and Articles brought up at the ſame Time. 


* 7. Jan. 1680. The Earl of Tyrone was Impeach- 


* ed, bur no Articles brought up. | 

* 10. Fan. The Parliament was prorogued to the 
* 20th. Diſſolved the 18th. | 

* 26. March, 1681. Mr. Fitzbarris was Impeach- 
ed: No Articles brought up. 

* 28. March. The Parliament was diſſolved. 
© 26. June, 1689. Blaire, Vaughan, Nole, Eliot, 
and Grey, were Impeached, and Articles brought up. 

* 26. Oftob. The Earl of Salisbury and Earl of 
* Peterborow were Impeached: Special Matter 
* aſſigned the ſame Day. 
* 27. April, 1695. The Duke of Leeds was Im- 

ed 


peached. 
29. 8 Articles were brought up. 
10 „1698. Goudet and others were Im- 


* peached. 

* 17. May. Articles brought up. 

5 15 May, 1698. John Auriol and John Du- 
* maiſire were Impeached. | NNE: 

* 8 June. Articles were brought up againſt 


l 
The 


ec by your Lord ſhips for the Tryal of any Im 
„ment by the Commons, without al —— ; 


* Signification to your Lordfhips from the Com. 
* mons, of their being ready to proceed —— | 


Ibe Lord. Great Chamberlain. acquairited the 


That he had attended his Maje with their ſage 
HU for a Place to be m__—— Ve ſtminſter- 
0 


? r the Tryal of the ord; and his 
2 was aſe! to ſay, He would give Order for 
the Place to be prepared, as defired. | 

© Ordered, That the Committee appointed on Sa- 
turday laſt, do meet preſently, to draw an Anſwer 


« The Lords do think fit, upon Occaſion of the 
« Meſſage of the Commons of the 31ſt of May, 
« to acquaint that Houſe, That having been deſired 
« by the Lord Sommers, that a Day may be ap- 
« pointed for his ſpeedy Tryal, and their Lordſhips 
« finding no Iſſue joined by Replication of the 
« Houſe of Commons, judge it proper to give 
« 'them notice thereof, that the Commons may Re- 
4 ply, if they think fit; and at theſame Time their 
6 f craſhips let the Commons know, that they will 
« proceed to the Tryal of any of the Impeached 
« Lords, whom the Commons ſhall be firſt ready 
« to begin with, ſo as there may be no occafion 
« taken from thence for any unreaſonable Delay in 
&« the Proſecution of any of them: And further to 
% 2cquaint them, that having ſearched their own 
ay — they do not find, that after a general 
% Impeachment/there has ever been ſo long a Delay 
« of bringing up the particular Articles of Im- 
© peachment, fitting the Parliament: And therefore 
the Lords do think they had Reaſon to aſſert, 
« that it was a Hardſhip to the Two Lords con- 
« cerned, (eſpecially after this Houſe had put the 
„ Fouſe of Commons in mind of exhibiting ſuch 
« Articles) and not agreeable to the uſnal Proceed- 
„ ings in Parliament. And as the Lords do not 
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to be ſent to the Houſe of Commons, to their Meſ- 
received the One and Thirtieth of May laſt: 


Then the Houſe was Adjourned during Pleaſure. 


After ſome time, the Houſe was reſumed, and 
the Earl of Sramford reported the Anſwer, drawn 


by the Committee, to be ſent to the Houſe of Com- 


mons, to their Meſſage received the One and Thirti- 
eth of May laſt, which was Read as follows, pig. 


Mr. Harcourt at a Conference (the Sixth of 
June) delivered himſelf in the following manner: 

The Commons have deſired this Conference 
** upon your Lordſhip's Meſſage of the Fourth of 
* 2 in order to preſerve a good Correſpondence 
** with your Lordſhips; which will always be the 
* Endeavour of the Commons, and is at this Time 
** particularly neceſſary, in order to bring the im- 


peached Lords to a ſpeedy Tryal. And becauſe 


the Meſſages which your Lordſhips have thought 
** fit to ſend to the Commons, and the Anſwers 
** thereunto, ſeem not to tend towards expediting 
the Tryals, which the Commons ſo much deſire, 
but may rather furniſh Matter of diſpute between 
** the two Houſes ; the Commons therefore chuſe 
* to tollow the Methods formerly uſed with good 
* Succeſs upon the like Occafions : And for the 
more ſpeedy and eaſy adjuſting and preventing 
* any Ditterences which have already happened, or 
may ariſe, previous to, or upon theſe Tryals 
the Commons do propoſe to your Lordſhips, That 
** a Committee of both Houſes be Nominated, to 
** conſider of the moſt proper Ways and Methods 
Hof Proceeding on Impeachment, according to the 
* Ulage of Parliament. 


« controvert what Right the Commons may have of impeaching in general Terms, if they pleaſe ; ſo 
© the Lords, in whom the Judicature does entirely reſide, think themſelves obliged to aſſert, That the 
Right of limiting a convenient Time for bringing the particular Charge before them, for the avoiding 


4 of Delay in Juſtice, is lodged in them. 


* The Lords hope the Commons, on their Part, will be as careful not to do any Thing that may tend 


* on their Part: And the be 


© tothe Interruption of the = Correſpondence between the Two Houſes, as the Lords ſhall ever be 
way to preſerve that, is, for neither of the Two Houſes to exceed thoſe Li- 


e mirs which the Law and Cuſtom of Parliament have already eſtabliſhed. 


The Houſe went into Conſideration of this Re- 
port, and after Debate, ir was ordered, That the 
turther Confideration thereof, and Debate there- 
upon, be ad journed till to-Morrow Twelve a Clock. 

Die Martis 30 Funn, 1701. 

The Houſe Reſumed the Adjourned Debate Ye- 
ſterday, in Relation to the Report of the Anſwer 
drawn by the Committee to be ſent to the Houſe of 
Commons, to their Meſſage received the One and 
Thirtieth of May laſt. 

The Report was read by Paragraphs, and agreed 
to, and ſent to the Houſe of Commons by Sir 
Richard Holford and Mr. Pitt. 

Die Jovis, 59 Funii, 1701. 

A Meſſage was brought from the Houſe of Com- 
mons by Mr. Harcourt, and others. See Pag. 529. 

Upon receiving a Meſſage from the Houſe of 
Commons, in Anſwer to a Meſſage ſent to them by 
this Houſe the One and Thirtieth of May laſt, it is 
Ordered, Thar the Lords Committees appointed ro 
conſider of the Manner of Proceedings on Impeach- 
ments, do meet to-Morrow at Nine of the Clock 
in the Forenoon, to conſider the ſaid Meſſage, in- 
ſpe& the Journals, and report to the Houſe what 
they ſhall think proper in this Caſe. | 

Die Veneris, 6* Funn, 1701. | 
A Meſſage was brought from the Houſe of Com- 
mons by Mr. St. John, and others, to deſire a Con- 
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ference with this Houſe, upon the Subject Matter 
of the Meſſage of this Houle, of the Fourth Inſtant. 

It being propoſed to return Anſwer, That this 
Houſe will ſend an Anſiver by Meſſengers of their 
own, and Debate thereupon : 

The Houſe agreed to a preſent Conference. 

Then the Commons being called in, were told, 
That the Lords agree to a Conference as deſired, 
and appoint it preſently in the Painted Chamber. 

Lords were named Managers of the Conference. 

The Commons heing come to the Conference, 
the Houſe was adjourned during Pleaſure, and the 
Lords went to the Conference; which being ended, 
the Houſe was reſumed, and the Lord Steward re- 
ported , That the Lords had attended the Confe- 
rence, and that Mr. Harcourt managed the Con- 
ference and ſaid, As above. 

Ordered, That theLords Committees appointed to 
conſider of the Manner of Proceedings on Impeach- 
ments, do meet to-Morrow upon the Report of 
this Conference, and Inſpect the Journals, and Re- 
port to the Houle. 

Die Sabbati, 0 Juni, 1701. 

The Earl of Stamford reported from the Lords 
Committees appointed to conſider of the Manner 
of Proceedings on Impeachments, That they have 
Inſpected the Journals, and Ordered him to report 
the Precedents following, vis. 

Yyy 2 * 16, April, 


535 


9 * 


rt 


© mons Complaint, and Charge at a Confttence 
< apain{tuhe Barl of Middleſex, Lord Treaſurer. 

Fe il, 1624. Ordered, That rhe Lord Tvea- 
< farer ſhall appear on Iburſday next at Nine a 
Clock, t anſwer his Charge ar the Bar, and that 


* f he hath any Wirneſſes to be Examined, they 


* may in the mean time be Sworn and Examined. 
27. April. The Lord Treaſurer Petitioned, that 
his Witneſſes might not be examined, till he 
< hath anſwered ; but the Houſe did not think fit to 
alter the Day. 4 | 

28. April. The Lord Treaſurer defires the Inter- 
rogateries 40 his Witneſſes may be reſpited till he 
< hath anſwered; and chat he may have Copies of 
the Depoſitions taken on both Sides. | 

© His Lordſhip was anſwered, That his Deſire is 
© {> unfit, as the Lords think him ill adviſed to 
make ſuch a Requeſt; and according to the for- 
mer Order, expect his Appearance to- Morrow, 
* and to hear ſuch Anſwer as he ſhall make. 

* 29. April. The Lord Treaſurer Petitions, that in 
“regard of his being indiſpoſed, he may have a 
further Day for preſenting his Anſwer. The Houſe, 
in reſpect of his Indiſpoſition is pleaſed to reſpite 
* his Appearance this Day, but enjoyn that Satur- 
day next he brings in his Anſwer, according to 
* former Orders; and the Lords do peremptorily 
Aſſign Friday the Seventh of May for his Ap- 
* pearance in Perſon, and for the Final Hearing and 
© Determining of the Cauſe. 

7. May. The Lord Treaſurer was accordingly 
© brought to the Bar, and the Tryal proceeded. 

© 30. Aug. 1641. The Earl of Bridgwater was Im- 
* peached by the Commons. 

* 6. Sept. 1641. Ordered, To anſwer the Second 


* Tueſday in November. | 
© 27. Ofob. 1641. Ordered, To be heard on the 


© Ninth of December. 


2. Nevemb. 1641. Ordered, That the Earl of 


* Bridewater may anſwer on the Ninth of No- 
vember. DL 


* 31. March, 1642. At a Conference defired by 
© the Commons, they delivered Articles of Im- 


*. peachment againſt George Benyon. Benyon was 
- © Ordered to Anſwer in Four Days, and to have 
Liberty, with his Keeper, to go any where, and 
had Council aſſigned. 
* 4. April, 1642. Benyon put in his Anſwer ; and 
© then it was Ordered, That this Cauſe * ſt 
* George Benyon upon the Impeachment of the 
© Houſe of Commons, ſhall be proceeded in on 
* Wedneſday next at this Bar. 
5. April, 1642. A Mellage was ſent to the 
© Houſe of Commons, to acquaint them, that the 
© Lords have appointed to proceed in the Cauſe 
© againſt Benyon to-Morrow. 

© The Houſe of Commons return Anſwer, That 
© they will ſend a Committee of their Houſe to ma- 
nage their Evidence againſt Benyon, to-Morrow. 

* 6. April, 1642. The Committee of the Houſe 
© of Commons being come to manage the Evidence 
; _ him, had the Articles read, &c. and the 


ryal proceeded. | 
© 5. Fuly, 1642. Sir Richard Gurney , Lord- 
* Mayor, was Impeached at a Conference, and 
* brought to the Bar, and heard the Articles Read, 
© had Council allowed him, and was ordered to 
* *anfiver on Friday next. 
* 8. July, He delivered in his Anſwer which was 


Read, and the Cauſe was Ordered to be heard on 


The Proceedings ou the Impeachment 
M220) 03 ene Jo» (no f 5 ado £ Money next, and the Commons were | 
© 1$6:\pr1i/, 1624. Report is made of the :Com- 1* therewith 'by Meſſage. * een 
mons n \Z#ly, The Commons at a Conference de 
* liver in a further Impeachment agninſt him, — 


13 W. 3. 


+ the Articles were read to him at the Bar and he 
* defired Council, which was allowed, and he had 
Time given him to anſiver till to-Morrow Se 
ven- night. 7 74917 ob ts 4 

* 19. Fuly, Sir Richard Gurney put in his An. 
< ſiver z and the lame Day it was Ordered, That this 
* Houſe will proceed againſt him on Friday next 
* on both the Impeachments, and the Houſe & 
Commons are then to produce all their Prook to 
c _ the — — : And a Meſſfage 
* was ſent to the Commons to acquaint them wir 
the laid Order. 2 22 

22. Fuly, The —_—_— of Commons being 
© come to manage the Evidence, the Tryal ww: 
© ceeded 2 7 - = * 

* 17. July, 1645. The Earl of Samford defiri 
Time to put in his Anſwer to the —— 
the Houſe of Commons againit him, it was Or- 
dered, be put in his Anſwer on Monday next. 

* 21. July, The Earl of Samford delivered in his 
* Anſwer, which was Read, and Ordered to he 
Heard at the Bar on Friday next, and the Com- 
* mons were acquainted there with by Meſffage. 

© 25. July, A Meſſage from the Commons to 
* defire anorher Day for hearing of the Cauſe of 
* the Earl of Stamford's Impeachment, becauſe they 
* Cannot be ready this Day. 

* Eadem Die, A Meſſage to the Commons, that 
they have appointed Monday next; and in regard 
it concerns his Lordſhip ſo much, their Lordſhips 
* have appointed ſo ſhort a Day. | 

* 26. July, 1645. A Meſſage from the Com- 
* Mons, to defire a further Day, in regard their 
Witneſſes cannot be ready. 

* 28. July, 1645. Ordered, That the Farl of 
© Stamford's Buſineſs ſhall be heard the firſt Tueſday 
after Michael mas. 


30. Septemb. The Cauſe of the Earl of Stamford, 


* upon the Impeachment of the Houſe of Com- 
mons was heard, a Committee of the Commons 
managing the Evidence againſt him. 

21. Decemb. 1680. Edward Seymour, Eſq; was 
* Impeached of High Crimes, Cc. the Articles 


_* were brought up againſt him, he- had the Articles 


* read to him, and ordered to anſwer. 

* 23. Decemb. He delivered in his Anſwer. 

* 3. January, Mr. Seymour Petitions for a ſpeedy 
* Tryal ; whereupon a e was ſent to the 
* Houſe of Commons, that the Houſe finding no 
* Iſſue joined by Replication from the Houſe of 
* Commons, thought fit to give them Notice 
* thereof: | 

* 8. January, Ordered, That Saturday the Fif- 
* teenth is appointed for the Tryal of Mr. Sey- 


nous. 


Upon Conſideration of the Precedents above- 
mentioned, it is Ordered by the Lords Spiritual and 
Temporal in Parliament aſſembled, That the Lords 
Committees appointed to conſider of the manner of 
Proceed ings on Impeachments, do meet on Monday 
next at Ten a Clock in the Forenoon, to draw an 
Anfiver to be ſent to the Houſe of Commons, to 
their Meſſage received the Fifth Inſtant. 

Die Lune, 9* Juni, 1701. | 

The Earl of Stamford reported from the Lords 


Committees (appointed to conſider of the —_— 
| 0 
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by Sit Richard Holford and Mr. Gary, © 


by them, to be fent to the Commpns in Anſwer to 
ine 2. | 2 fil? Le TTL e onen 
A Meſſage was ſent to the Houſe of Commons 


int 
chem, * That in Anſwer to the Meſſage of the Houſe 
« of Commons of the Fourth Inſtant, the Lords ſay 
4e by their Meſſage ſent on the Third, wherein th 
« declare themſelves ready to —_ to the Try 
« of any of the Impeached Lords, wham the Com- 
« mons ſhould be firſt ready to begin with, They 
have given a full Proof of their Willingneſs to 
comply with the Commons in any Thing which 
% may appear reaſonable, in order to che fpeedy de- 
« termining of the Impeachments now depending; 
and e (as the Lords conceive) the Com- 
« mons had no Occafion to begin any Di on 
that Head; their Lordſhips are * de- 
4 cline entring into a Controverſy, which ſeems to 
them to be of no uſe ar preſent. | | 
„The Lords think themſelves obliged to aſſert 
their undoubted Right to appoint a Day for the 
« Tryal of any Impeachment depending before them, 
if they ſee good Cauſe for ir, without any previ- 
us Signification from the Commons of their be- 
ing ready to proceed; which Right is warranted 
« by many Precedents, as well as conſonam to Ju- 
* ſtice and Reaſon; and their Lordſhips, according 
to the Example of their Anceſtors, will always 
* uſe that Right, with a Regard to the equal and 
« impartial Adminiſtration of Juſtice, and with a 


4 due Care to prevent unreaſonable Delays. 


This being the Cafe, the Lords cannot but won- 
« der, that the Commons, without any Foundation 
for it, ſhould make uſe of Expreſſions, which as 
their Lordſhips conceive have never been uſed be- 
„fore by one Houſe of Parliament to another, and 
* which, if the like were returned, muſt neceſſarily 
" _ all good Correſpondence berween the Two 
* Houſes. 

The laſt Part of the Commons Meſſage being 
© in effect a Repetition only of their former of the 
„One and thirtieth of May, to which the Lords 
* have already returned a full Anſwer, their Lord- 
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their :MalTagrrof the dhifth iuſtent, which was read, 
amended nd Þgroed to, a Ire, U x. 
10 NM bar nme yt : it ber 


—— fromthe Houſe of Cam- 
mons by Mr. Hancuurt, and others; (on the Tenth of 
June) uo yequaine this Houle) © That the-Gompmanns, 
in hopes of avoiding all Interruptions a Delays in 
'< proceetimg àgainſt she{thpeadhed Lords, and the 
* many Incomveniencies which might arie thereby, 
having propoſed to your Lotdſhips at a Conference, 
chat a ite of both Houiẽs mig he non 
* nated to conſider of the moſt propet Ways and 
Methods of Proceedings on Im nts, Think 
<rhey might have juſtly expected yout Lordſhips 
„ Compliance with their Gil Proption ten & 
vont Lordſhips Anſiver to their Meſſage of the Fourth 
Inſtant; which they yeſterday received: In which 
« Anſwer of your Lordſhips; though mam Matters 
“of great Exception are contained, a ſuitable Reply 
* wheeunto would inevitably deſtroy all good Corre- 
ce ſpondence between the Two Houſes, yet the Com- 
4 mons, from an earneſt Deſire inv ĩolably to preſerve 
< the ame, as well as give the moſt convincing Proof 
&« of their Moderation, and to ſhew their Readineſs to 
< bring the Impeached Lords to ſpeedy Juſtice, at pre- 
« (ent infiſt only on their Propolition, fora Committee 
4 of both Houſes to ſettle and adjuſt the neceſſary Pre- 
liminaties to the Tryals ; particularly, Whether the 
* Impeached Lords ſhall appear on their Tryals at 
“your Lordſhips Bar, as Criminals? Wherher bein 
“under Accuſations of the ſame Crimes, they are to 
as Judges on each others Tryals for thoſe Crimes, ot 
tc can Vote in their own Caſes, as we find from your 
* LordſhipsJournals, ſince their being Impeached,they 
ce have been admitted todo? Which Matters, and ome 
< others, being neceſſary to be ad juſted, the Commons 
“cannot but infiſt on a Committee of both Houſes, to 
pe appointed for that Purpoſe ; their departing from 
* which would be giving up the Rights of the Com- 
mom of Eng/and, known by unqueſtionable Prece- 
« dents, and the Uſages of Parliaments, and making 
all Impeachments, the greateſt Bulwark of the Laus 
“and Liberties of Eng/ard, impracticable forthe future. 


* ſhips think it not requiſite to ſay more, than that they cannot apprehend with what Colour their calling 
© upon the Houſe of Commons to ſend up Articles againſt Two Lords, whom the Commons have 10 
long ſince impeached in general Terms, can be ſaid to tend to the Delay of Juſtice ; and therefore, as 
the Lords think the Commons ought to have forborn that Reflection, ſo their Lordſhips, in Ming 
no more upon the Occaſion of this Meſſage of the Commons, think they have given a convincing Proo 

Hof their Moderation, and of their fincere Deſire of preſerving a good Correſpondence between the 


* Two Houſes, which is fo 
* Impeachments. 


The Earl of Stamford alſo reported from the Lords 
Committees appointed to conſider of the Manner of 
Proceedings on Impeachments, what Precedents they 
havefound in purſuance of the Order of the Seventh 
Inſtant, which are as follow, vis. 


* 21. May, 1614. A Meſſage from the Com- 


* mons to defire a Conference upon the Point of 
* Impoſitions. ; 

24. May, The Queſtion being propoſed, Whe- 
ther this Houſe ſhall meet with the Lower Houſe, 
* and give them hearing, touching the Point of Im- 
* poſitions : The greater Number of the Lords an- 
* ſwered, Not Content. | 

* 26. May, A Meſſage to the Commons, That 


* the Lords are, and always will be ready and wil- 


* ling to hold a loving and mutual Correſpondence 
with them; bur their Lordſhips having entred into 
* a grave and ſerious Confideration, as well of the 
Matter ir ſelf, as of divers incident and neceſſary 


neceſſary for the Publick Security, as well as doing Right upon the 


* Circumſtances, do not think it convenient to enter 
into any Conference of this Cauſe, concerning the 
Point of Impoſfitions at this Time. * 

* 1. February, 1666. A Meſſage from the Com- 
mons to deſire a Conference, touching the Manner 
* of Proceedings upon the Impeachment againſt the 
Lord Viſcount Mordant. 1 

The Lords anſwer, That they will ſend Anſwer 

* by Meſſengers of their own. | 

Then a Committee was appointed to conſider, 
* whether ever the Commons deſired any Conferences 
concerning the Manner of Proceedings upon judi- 
* cature before their Lordſhips. | 

* 4. February, 1666, After Report of the Conference 
* fo had, the Lords reſolved to let the Commons 
* know at a Conference, That they are reſolved, 
* That their former Anfwer given them, the Eight 
and twentieth of Zanuary, and confirmed the One 
* and thirtieth of the ſame Month, ſhall ſtand. 


3 * 31 January. 
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1 Zantuary,” Wik Außer owns, That the7 . 9 May, A Meſſage to the Commons for à fie 


judge it a Right inherent in every Hurt. to order Cl 


onference z. upon the Subject Matter of the laff 


C 5 direct ſuch Circumſtances, and Matters of Conference, which was had; and at the Conference 


Form, that can have no fnfluence to the Ptejadice the Lords told the Commons, That they di 
agree to the nominating a Committee of both 


© of Juftice; in ſuch way as they ſnall judge fit, where 
< the fame are not ſettled: otherwiſe by any poſ- 
A. February, Poſt iem, A Conference was 
dd y Nl ur the Deſire of the Lords. 
r Frbruary, A Meſſage from the Commons to 
©: defire 2 ſfee Conference upon the Subject matter 
© of rh laſt Conference. 1 e. A 
The Anfiver returned was, That the Lords have 
already ſtated the Manner of Proceedings in the 
© Impeachment of the Lord Mordant, and have decla- 
red it in their laſt Conference, and in that Conference 
gave the Houſe of Commons notice, That they 
were ready to proceed this Morning in that Bufi- 
Deen ion en 1 | | 
They adhere: to their former Reſolution, and are 
ready to proceed in the Tryal. In 
6. February, A Meſſage from the Commons to 
* defire a Conference upon the laſt mentioned An- 
. February, The Lords! gave the Conference 
<© defired '; whereat the Commons acquainted their 
© Lordſhips, that Conferences, and Free Conferences, 
< when deſired, are eſſential to the Proceedings of 
© Parliament, the only Means to preſerve the good 
© Correſpondence between the Two Houſes, and the 
Denial thereof deſtruQtive to the Proceedings of 
Parliament, and unprecedented. _ FR 
\ ©, Eodem die, A free Conference was had at the 
© Defire of the Lords, concerning the Subject Mat- 
© ter of the laſt Conference; whereat the Managers 
© were to let the Commons know, That their Lord- 
© ſhips defire not this Conference in reference to the 
© free Conference lately defired by them, but in re- 
© lation to the Aſſertion of the Commons in their 
© laſt Conference, which their Lordſhips can no 
© way allow ; and therefore commanded the 
© Lords that are to manage this Free Conference, as 
to Juſtify the Proceedings of their Lordſſiips, ſo 


© to make it appear to the Commons, that what 


© they have done is neither deſtructive to the Pro- 
-< ceedings of Parliament, nor unprecedented. 
* 27. May, 1674. The Lords did not agree to a 


* Conference defired by the Commons on the One 
and twentieth, becauſe it was defired upon the 


Anſſwwer ſent by the Lords of the Seventeenth Inſtant, 


© wherein the whole Matter concerns the Judicature 
of the Lords, on which they can admit no De- 
© bate, nor grant any Conference. But the Lords 
© agree to a Conference deſired concerning the Pri- 
* vileges of the Commons; always provided nothing 
: 2 thereat, that may concern their Lordſhips 
]Judicaturret e * 

6. May, 1679. A Mellage to the Commons to 
© acquaint them, That the Lords have appointed to try 
© the Five Lords on the Thirteenth Inſtant. 

* 8. May, Poſt Meridiem, A Meſſage from the 
© Commons to deſite a Conference, concerning the 
Matter of their Lordſhips Meſſage concerning the 
© Tryal of the Lords in the Tower ; and a Confe- 
© rence was had: thereupon. e VERS 

At the Conference, the Commons propoſed to 
© have a Committee of both Houſes nominated to 
© conſider the proper ways of Proceedings upon 
© Impeachments ; and upon the Queſtion, it was 
© carried, Not to agree with the Commons in this 
Propo deen 


d not 


* Houſes, becauſe they do not think it conformahle 
to the Rules and Orders of; Proceedings of this 
Court, which is, and ever muſt be, tender in 
M.,atters relating to Ku. ods 2 

10 May, A Meſſage f om the Commons for à 
Conference, c. which was had; and the Com- 
© mons told the Lords, That Things ſtanding thus 
they N to the Tryals of the Lords 
before the Method of Proceedings be adjuſted bo. 
<.tween the Two Houſes. 


II May, A Meſſage to the Commons for a Con. 
< ference, |&c. which was had; and the Lords aſked 
the Commons, what were the Methods of Pro. 
ceedings they would confer about : The Commons 
* anſwer, They had no; Directions from their Houſe 
concerning the ſame. | = 

A Meſlage from the Commons for a Free Con. 
© ference, which was had; and upon the Report of 
© it, the Lords ae -a Committee to meet with 
© a Committee 0 
* fider of Propoſitions and Circumſtances, in refe. 
* rence to the Tryals of the Five Lords in the Towey . 
and a Meſlage ſent to the Commons to let them 
* know it. | 
12 May, A Report from the Committee of both 
* Houſes, That (inter alia) the Commons propoſe 
* a longer Day for the Tryal of the Lords; where 
upon the Lords order d their Tryals to be put off 
* till further Order. rity Fel 

16 May, The Lords appointed a Day for the 
* Tryal of the Five Lords. , 
19 May. The Commons tell the Lords, That 
when the Methods of Proceedings are ad juſted, 
© their Houſe will be ready to proceed upon the Try- 
* al of the Earl of Danby, againſt whom they dl. 
* ready demanded Judgment, and afterwards to the 
© Tryal of the Five Lords; and propoſed ſeveral 
* Difficulties, : in reſpect of the Biſhops being pre- 
* ſehr at the Tryal of the Earl of Danby. They 
* {ay further, That the Lords ſeem to lay the Stop 
* at the Commons Door, by naming a Day; which 
they conceive ought not to have been appointed 
before the Methods be conſidered; that the Lords 
may as well make the Judges Part of their Court, 
* as the Biſhops, in this Point. The Commons will 
give no diſturbance to the ancient Judicarure, and 
* they conceive they have a Right to know before 
* what Court they ſhall appear. 

* 20 May. on Debate of the Report from the 
* Committee of both Houſes, the Lords appoint a 
* Day, for the Tryal of the Five Lords. - 
_ © 22 May. The Lords ſent a Meſſage to the Houſe 
of Commons to acquaint them, That the Lords have 
appointed a Day for the Tryal of the Five Lords. 


Then it being moved to have a Conference with 
the Commons, to let them know, That the Lords 
do not agree to a Committee of both Houſes in 
relation to the Tryals of the Impeached Lords: And 
Debate thereupon: The Queſtion was put, Whether 
a Committee of this Houſe ſhall be appointed to meet 
with a Committee ot the Houſe of Commons, in re- 
lation to the Proceed ings upon the Impeachments. 

It was reſolved in the Negative. 
It is ordered by the Lords Spiritual and Temporal 


in Parliament aſſembled, that the Lords Committees 
appointed 


the Houſe of Commons, to con- 
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pointed to confider of the Manner of Proceedings 
on Impeachments, do meet To- Morrow at Ten of 
the Clock in the Forenoon, and draw Reaſons to be 
ven at a Conference with the Houſe of Commons, 
Why their Lordſhips cannot agree, that a Committee 
of both Houſes be nominated to confider of the 
Methods of Proceedings on Impeachments. 
ſtis ordered by the Lords Spiritual and Tempo- 


ral in Parliament aſſembled, that Friday the Thir- 
teenth Day of this Inſtant Zune, 9487 ap- 
pointed ſor the Tryal of Fobn Lord Sommers in 
Weſtminſter-- Hall, upon the Articles brought. up 
againſt him by the Houſe of Commons, whereby 
he ſtands charged with ſeveral High Crimes and 
Miſdemeanors. 


A Meſſage was brought from the Houſe of Com- 

mons by Mr. Harcourt and others, (the 11th of 
June) to acquaint this Houſe, © That the Com- 
** mons on Monday laſt received a Meſſage from 
* your 1 that your Lordſhips had appoint- 
* ed the Tryal of John Lord Sommers upon Friday 
« next, upon their Impeachment againſt him. In which, they obſerve, your Lordſhips have not nomi- 
« nated any Place for his Tryal, tho your Lordſhips thought fir to make that Matter, on the laſt Impeach- 
ment for Miſdemeanors, the Subject of a long Debate. 
And they cannot but take Notice, That your Lordſhips have taken as long a Time to give your An- 
« ſwer to the Commons Deſire of a Committee of both Houſes, deliver d at a Conference on Friday laſt, 
gs you ry pleaſed to allow the Commons to have of the Day appointed by your Lordſhips for the 
« ſaid Try 

« Your Lordſhips appointing ſo ſhort a Day, eſpecially whilſt the Propoſition made to your Lordſhips 
« for a Committee of both Houſes was undetermin'd, the Commons take to be ſuch a Hardſhip to 
them, and ſuch an Indulgence to the Perſon accus'd, as is not to be parallel d in any Parliamentary 
Proceed ing. 

he Commons muſt likewiſe acquaint your Lordſhips, that their Experience of the Interruption of 
« 1 former Tryal on an Impeachment for Miſdemeanor, for want of ſettling the Preliminaries between the 
„TWO Houſes, obliges them to infift on a Committee of both Houſes, for preventing the like In- 
* terruption, _ 

And they conceive, twould be very prepoſterous for them to enter upon the Tryals of any of thoſe 
© Lords, till your Lordſhips diſcover ſome Inclination to make the Proceeding thereupon practicahle; 
and therefore they think they have Reaſon to inſiſt upon another Day to be appointed for the Tryal of 
the Lord Sommers. And the Commons doubt not but to ſatisfy your Lordſhips at a Free Con- 


A Meſfage was ſent to the Houſe of Commons 
by Sir Richard Holſord and Mr. Gery, to let the 
Commons know,“ That the Lords have appoint- 
« ed Friday next for the Tryal of John Lord Som- 


« mers upon the Impeachment againſt him. 


* ference, of the Neceſſity 
« faid Tryal. 


Die Martis 10 Funij, 1701. | 
The Earl of Stamford reported from the Lords 
Committees (appointed to confider of the manner 
of Proceedings on Impeachments) the Reaſons 
drawn by them, to be given to the Houſe of Com- 
mons, at a Conference upon the Subjet-Matter of 
the laſt Conference. Which Report was read, and 
agreed to, as follows, v1Z. 
* The Lords have defired this Conference, upon 
* occaſion of the laſt Conference, in order to pre- 
i ſerve a good Correſpondence with the Houſe of 
* Commons, which they ſhall always endeavour. 


* As to the late Meſſages between the Two Houſes, 


their Lordſhips are well aſſured, that on their 
part, nothing has paſſed, but what was agreeable 
to the Methods of Parliament, and proper to 
* Preſerve that good Underſtanding between both 
* Houſes, which is neceſſary for the carrying on of 
* the Publick Buſineſs. | 

As to the Propoſal of the Commons, That a 
Committee of both Houſes ſhould be appointed, 
** to conſider of the Ways and Methods of Proceed- 
2 ing on Impeachments, their Lordſhips cannot 
agree to it - | 
4 L.“ Becauſe they do not find that ever ſuch a 
Committee was appointed, on occaſion of Im- 
4, Peachments for Mitdemeanors ; and their Lord- 
2 thips think themſelves obliged to be extremely 

Cautious in admitting any thing new, in Matters 
relating to Judicature. 
% I. © That altho a Committee of this Nature was 
4 2 to, upon the Impeachments of the Earl 
A Danby, and the Five Popiſh Lords, for High- 
i, Treaſon, yet it was upon occafion of ſeveral con- 
- liderable Queſtions and Difficulties which did 


cc 


of having a Committee of both Houſes, before they can proceed upon the 


© then ariſe ; and their Lordſhips do not find, that 


* the Succeſs in that Inſtance was ſuch as ſhould en- 
courage the purſuing the ſame Methods again, tho 
in the like Caſe; the Lords obſerving, that after 
** much Time ſpent at that Committee, the Diſputes 
were ſo far from being there adjuſted , that they 
* occaſioned the abrupt Concluſion of a Seſſion of 
Parliament. 

HL © Their Lordſhips are of Opinion, That the 
„Methods of Proceedings on Impeachments for 
** Miſdemeanors, are ſo well ſettled by the Uſage 
of Parliament, that they do not Bl any 
„Difficulties likely to happen, at leaſt none have 
* been yet ſtated to them; and all the Prelimi- 
“ naries in the Caſe of Stephen Gouder, and others, 
(which was the laſt Inſtance of Impeachments for 
* Miſdemeanors) were eafily ſettled and agreed to, 
* without any ſuch Committee. 

IV.“ The Lords cannot but obſerve, that this 
* Propofal of the Commons comes ſo very late, 
that their Lordſhips can expect no other Fruit of 
* ſuch a Committee, but the preventing of the 
* Tryals during this Seſſion. ; 

„The Lords aſſure the Commons, that in caſe 
„any Difficulties ſhall ariſe in the Progrefs of 
* theſe Tryals, (which their Lordſhips do not fore- 
< ſee) they will be ready to comply with the Com- 
% mons in removing them, as far as Juſtice and the 
“ Uſage of Parliament will admit. 

A Meſſage was ſent to the Houſe of Commons 
by Sir Richard Holford and Mr. Gery, to defire a 

ſent Conference in the Painted Chamber, upon the 

ubjeQ-Matter of the laſt Conference. 


A Mef 
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A Meſfage wes brought from the Houſe of Com- Voting, on any Octaſion, except in his 
* Mr. kd may others. See Page' 533. Tryal: I | ; N OWn 
Then the ptevious Queſtion was put, Whether 


mons by M _ 
Ordered, That the Meſſage received this Da 


from the Houſe of Commons, ſhall be confider'd this Queſtion ſhall be now put? 


To-morrow at Twelve a-Clock. 


The Meſſengers ſent to the Houſe of Commons, 
return Anſwer, that the Commons will give a Con- 


ference as defired. 


It was reſolved in the Affirmative. 
Then the main Queſtion was pur, 


Then the Commons being come to the Confe- Voting, on any Occaſion, except in his own Tryal 


rence, the Managers Names of the laſt Confe- 
rence were read, and the Houſe adjourn'd du- 
ring Pleaſure, and the Lords went to the Confe- Parliament aſſembled, That no Lord of Parliament, 
rence ; which being ended, the Houſe was reſumed, Impeached of High Crimes and Miſdem 

and the Lord Steward reported, that che Lords had can be precluded from Voting, on any O 
been at the Conference, and delivered their Reaſons except in his own Tryal. 


as ordered. ; 
"8 Die Mercury 11 Funij. 


The Meſſage received Yeſterday from the Houſe 


It was reſolved in the Affirmative. 


It is ordered by the Lords Spiritual and Tempo- 


ſeveral Particulars contained in it, this Queſtion was the Clock in the Forenoon, and do draw an Anſwer 


propoſed, 


to the Meſſage received yeſterday from the Houje 


That no Lord of Parliament, Impeached of High of Commons upon the Reſolutions of the Houſe 


Crimes and Miſdemeanors, and coming to his Trial, this Day; and that the Committee do aſſert in their 


| ſhall, upon his Tryal, be without the Bar. 


Then the previous Queſtion was put, Whether doth not appear the Lords Impeached have Voted, 


this Queſtion ſhall be now put? 
It was reſolved in the Affirmative. 
Then the main Queſtion was put, | 
That no Lord of Parliament, Impeached of High 


Anſwer, That by the Journals of this Houſe, it 


as is inſerted in the Commons Meſlage. 
A Meſſage was brought from the Houſe of Com- 


mons by Mr. Harcourt, and others. See Page 52;. 


It is ordered by the Lords Spiritual and Tempo- 


Crimes and Miſdemeanors, and coming to his Try- ral in Parliament aſſembled, That the Debate which 


al, ſhall, upon his Tryal, be without the Bar? 


It was reſolved in the Affirmative, Nemine Con- 


tradicente. 8 
Reſolved, By the Lords Spiritual and Temporal 

in Parliament aſſembled, Nemine Contradicente, That 

no Lord of Parliament, Impeached of High Crimes 

and Miſdemeanors, and coming to his Tryal, ſhall, 

upon his Tryal, be without the Bar. 

Then after further Debate, this Queſtion was 


* . 


propos'd, | BT 
IT bat no Lord of Parliament, Impeached of High 


Crimes and Miſdemeanors, can be precluded from 


A Meſſage was ſent to the Houſe of Commons 
by Dr. Newton and Mr. Gery, to acquaint them, 
* That in Anſwer to the Methage from the Houle 
of Commons of the Tenth Inſtant, the Lords 


* fay, Thar altho they take it to be Unparliamen- 


* tary in many Particulars, yet to ſhew their real 
Deſire of avoiding Diſputes, and removing all 
© Prerence of delaying the Tryals of the Impeached 
Lords, they will only take notice of that Part of 
their Meſſage, wherein the Commons propoſe 
* ſome Things as Difficulties, 'in reſpet of the 
© Tryals; which Matters relating wholly to their 
„ — — and to their Rights and Privileges as 

Peers, they think fit to acquaint the Commons 
„ with the following Reſolutions of the Houſe of 
Lords. | | 1 | 

* I. That no Lord of Parliament, Impeached e 
* High Crimes and Miſdemeanors, and coming to his 
* Tryal, ſhall, upon his Tryal, be without the Bar. 

II. That no Lord of Parliament, Impeached of 
* High Crimes and Miſdemeanors, can be precluded 
hi row * on any Occaſion, except in his own 

' Iryal. - 

Their Lordſhips further take notice of a Mi- 
© ſtake in Point of Fact alledged in the Meſſage of the 
Commons; it no way appearing upon their Jour- 

nals, that the Lords Impeached have voted in 

* their Caſe, 1 410 Ms 

| * The 


hath aroſe upon the Commons Meſſage received 


this Day, ſhall be adjourned ro-To-morrow Eleven 
a-Clock, and no other Buſineſs to intervene, and all 
the Lords ſummoned to attend. 

Die Jovis 120 Funy, 1701. 

The Earl of Stamford reported from the Lords 
Committees appointed to conſider of the Manner 
of Proceedings on Impeachments, what was drawn 
by them in Anſwer to a Meſſage from the Houſe 


of Commons of the 10th Inſtant ; which was read 


and agreed unto, as follows : 


A Meſſage was brought from the Houſe of Com- 
- mons by Mr. St. John, and others (the 1 3*" of Junt) 
to acquaint this Houſe, * That the Houle of Com- 
** mons find greater Reaſons to infilt upon their Pro- 
* poſal of a Committee of both Houſes, from the 
** Two Meſlages received Yelterday from your Lord- 
** ſhips; for their Ambiguity and Uncertainty do 
* ſhew the Methods of former Parliaments to be 
the moſt proper Way for Diſpatch of Buſineſs. 
The Commons have been obliged to employ 
that Time in conſidering and anſwering your 
* Lordſhips Meſſages, which otherwiſe would 
* have been ſpent in preparing for the Lord Son- 
* mers's Tryal ; fo that the Delay muſt be charged 
** where the Occaſion ariſeth. And the Commons 


having deſired a Committee of both Houſes, to 


© adjuſt the Preliminaries of the Tryals, cannot but 
* think ir ſtrange your Lordſhips ſhould come to 
** Reſolutions upon Two of thoſe Points, while the 
* Propoſal of the Houſe of Commons is under De- 
„ bate at Conferences between the Two Houſes ; 

the Commons having other Difficulties to pro- 

* poſe, which concern them as Proſecutors, and all 

* future Impeachments. 

And though the Commons leave the Subject 

* of your Lordſhips Reſolutions, with other Things, 

5 to be debated at a Committee of both Houſes; 

* Second Reſolution is no direct Anſwer to the 
| = '. £& Com 
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That no Lord of Parliament, Im peached of High 
Crimes and Miſdemeanors, can be precluded from 


Reſolved by the Lords Spiritual and Temporal in 


eanors, 
ccaſion, 


ral in Parliament aſſembled, That the Committee 
appointed to conſider of the Method of Proceedings 


of Commons was read; and after Debate of the on Impeachments, do meet To-motrow at Ten of 


ger they cannot but obſerve, that your Lord ſnips 


* 
La 


1701. of William Earl of Po T LAND, Sc. 537 

ee The Lords being well aſſured, that all the Steps © Comtnons Propoſal; which was, Whether Peers 
te that have been taken by them, in relation to theſe © Impeached of the ſame Crimes, ſhall vote for 
« Impeachments, are warranted by the Practice of * each other upon their Tryal for the ſame Crimes: 
« their Anceſtors, and the Uſage of Parliament, © And the Commons cannot believe that any ſuch 


& have Reaſon to expect the Tryals ſhould proceed“ Rule can be laid down in plain Words, where 
« without Delay. there is a due Regard to Juſtice. . 
| | | * And as to what your Lordſhips obſerve, That 
« there is a Miſtake, in Point of Fact, alledged by the Commons, this Houſe may take notice of the 
« (Aution uſed by your Lordſhips, in wording that Part of your Meſſage; for they know your Lordſhips 
« are too well acquainted with the Truth of the Fact, to affirm that the Impeached Lords did not vote 
« in their own Caſes: And tho' the appearing or not appearing upon your Lordſhips Journal does not 
« make it more or leſs agreeable to the Rules of Juſtice, yet the Commons cannot but add this further 
« Obſervation from your Lordſhips Journal, That the Impeached Lords Preſence is not only recorded 
« when thoſe Votes paſſed, but they alſo find ſome of them appointed of Committees for preparing and 
« grawing up the Meſſages and Anſwers to the Houſe of Commons: Which they do not think has been 
& the bell Exped ient for preſerving a good Correfpondence between the Two Houſes, or adjuſting what 
« will be neceſſary upon theſe Tryals: And therefore the Commons cannot think it agreeable to the Rules 
« of Parliament, for them to appear at a Tryal, till all neceſſary Preliminaries are firſt ſettled with your 


« Lord(hips. 


A Meſſage was brought from the Houſe of Com- 
mons by Mr. Granvill and others, to deſire a Free 
Conference with this Houſe, upon the Subject. Mat- 
ter of the laſt Conference. 

The Commons were called in, and told, That the 
Lords will return an Anſwer by Meſſengers of their 


own. 

It is ordered by the Lords Spiritual and Tempo- 
ral in Parliament aſſembled, That Fobn Lord Sommers 
ſhall be tried in Weſtmnſter-Hall upon the Articles 
of Impeachment againſt him, on Tzeſday the Se- 
venteenth Day of this Inſtant June, at Ten of the 
Clock in the Forenoon. 

Ordered, That the Committee appointed to con- 
fider of the Manner of Proceeding upon Impeach- 
ments, do meet preſently, and draw an Anſwer to 
the Meſſage received Yeſterday from the Houſe of 
Commons. 

The Earl of Sramfcrd reported from the Lords 
Committees, appointed to confider of the Manner 
of Proceedings on Impeachments, what is drawn 
by them to be ſent to the Houſe of Commons, in 
Anſwer to their Meſſage of the Eleventh Inſtant ; 
which was read and agreed to, as follows : 

A Meſſage was ſent to the Houſe of Commons by 
by Dr. Newton and Mr. Gery, to acquaint them, 
* That in Anſwer to the Meſſage of the Houſe of 
* Commons Yeſterday, the Lords ſay, That they 
* cannot give a greater Evidence of their ſincere 
* and hearty Defires of avoiding all Differences 
with the Houſe of Commons, and of proceeding 
* on the Tryals of the Impeachments, than by not 
* taking Notice of the ſeveral juſt Exceptions to 
„which that Meſſage is liable, both as to the Mat- 
ter and Expreſſions. 

* The Lords have nothing further from their 
Thoughts, than the going about to do any thing 
* which might have the leaſt Appearance of Hard- 
* ſhip, in relation to the Commons. 

But the Anſwer of the Lord Sommers to the 
Articles exhibited againſt him, having been ſent 
* down to the Commons on the Four and Twentieth 
* of May laſt ; and they having by their Meſſage of 
the One and Thirtieth of May, fignify'd to their 
„ Lordſhips their Intention ot beginning with the 
Tryal of his Impeachment in the firſt place : 

. „ The Lords conſidering how far the Seſſion is 

, advanc'd, thought it reaſonable to appoint the 

\ Thirteenth Inſtant for the ſaid Tryal; their Lord- 

£ ſhips finding ſeveral Precedents of appointing 

-* Tryals on Impeachments within a ſhorter Time. 

= * alſo think it incumbent upon them 
Ol. IV. 


< to endeavour to diſpatch the Tryals of all the Im- 
* peach'd Lords before the Riſing of the Parlia - 
* ment. This is what Juſtice requires, and can- 
not be look'd upon as a Matter of Indulgence. 
* Nevertheleſs, that the Commons may ſee how 
deſirous their Lordſhips are to comply with them 
* in any thing which may be conſiſtent with Juſtice, 
* they have appointed the Tryal of Impeachment 
« againſt John Lord Sommers, on Tueſday the Se- 
* venteenth Day of this Inftant June, at Ten of 
* the Clock in the Forenoon, in the Houſe of 
* _ which will be then farting in Weſtminſter- 
Hall. 

A Meſſage was ſent to the Houſe of Commons 
by Dr. Newton and Mr. Gery, to acquaint them, 
That the Lords agree to a Free Conference, as de- 
fired, and appoint the ſame ro be To-morrow at 
One a-Clock in the Painted Chamber. 

Die Veneris 130 Funy, 1701. 

A Meſſage was brought from the Houſe of Com- 
mons by Mr. St. John and others. See Page 536. 

The Meſſengers were called in, and told, That 
the Lords will ſend an Anſwer to the Commons 
Meſſage, by Meſſengers of their own. 

The Commons being come to the Free Conference, 
the Managers Names were read; then the Houſe 
was adjourn'd during Pleaſure; and the Lords went 
to the Free Conference: Which being ended, the 
Houſe was reſumed, and the Lord Steward reported, 
Thar the Lords had atrended the Free Conference, 
as commanded ; and that Mr. Harcourt opened the 
Free Conference, and argued againſt the Reaſons 
given by this Houſe why they could nor agree to a 
Committee of both Houſes; and that the Lord 
Haverſham, in Anſwer to ſome Part of the Argu- 
ments of Mr. Harcourt and Sir Bartholomew Shower, 
uſed ſome Expreſſions, at which the Commons 
taking Exceptions, abruptly broke up the Conte- 
rence. | 

After Debate thereupon, a Meſſage was ſent to 
the Houſe of Commons by Dr. Newton and Mr. 
Gery, to acquaint them, That the Lords having been 
informed by their Managers, that ſome Interruption 
happened at the Free Conference, which their 
Lordſhips are concern d at, becauſe they wiſh that 
nothing ſhould interrupt the Publick Affairs, do de- 
ſire the Commons would come again preſently to 
the ſaid Free Conference, which they do not doubt 
will prove the beſt Expedient to prevent the Incon- 
venience of a Miſunderſtanding upon what has 
paſs d. f 
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The Meſſengers ſent to the Houſe of Commons, 
return Anſwer, That they have deliver d their Meſ- 
ſage to the Commons, as ordered; and that the 
Commons ſay, they will return an Anſwer by Meſ- 
ſengers of their own. 

A Meſſage was brought from the Houſe of Com- 
mons by Sir Chriſtopher Muſgrave and others, to 
acquaint this Houſe, That the Commons deſiring 10 
keep ap a good Correſpondence with your Lordſhips, 
do think it neceſſary io acquaint your Lordſhips with 
what haz happen d at the Free Conference. | 

„One Thing there is, tho' I can't ſpeak to it, 
* hecauſe I am bound up by the Orders of the 
« Houſe; yet it muſt have ſome Anſwer : That is, 
gas to the Lords voting in their own Caſe ; it re- 
& quires an Anſwer, tho' I can't go into the Debate 
© of it. The Commons themſelves have made 
© this Precedent; for in theſe Impeachments they 
& have allowed Men guilty of the ſame Crimes to 
« Yate in their own Houſe; and therefore we have 
< not made any Diſtinction in our Houſe, that 
„ ſome ſhould Vote, and ſome not. The Lords 
<« have ſo high an Opinion of the Juſtice of the 
4 Houſe of Commons, that they hope Juſtice ſhall 
“ never be made uſe of as a Mask for any Deſign. 
« And therefore give me Leave to ſay, (tho' I am 
ce not to argue it) tis a plain Demonſtration, that 
* the Commons think theſe Lords innocent: And I 
“ think the Propoſition is undeniable ; for there are 
<« ſeveral Lords in the ſame Crimes, in the ſame 
% Facts, there is no DiſtinQtion ; and the Commons 
& leave ſome of theſe Men at the Head of Affairs, 
« near the King's Perſon, to do any Miſchief, if their 


ARTICLES Exhibited by the Knights, Citizens, 

and Burgeſſes in Parliament aſſembled, in Main- 

tenance of their Impeachment againſt Charles Lord 
Halifax, of High Crimes and Miſdemeanors. 


Hereas ſeveral Perſons, contrary to their Du- 

ty and Allegiance to his Majeſty, and his 

late Royal Conſort, of ever Bleſſed Memory, trai- 

terouſly adhering to their Majeſties Enemies, did 

levy and maintain within their Majeſties Realm of 

Treland, a deſperate and bloody War and Rebellion 

againſt their Majeſties ; and were, by his Majeſty's 

Conduct and Courage, at the great Expence of his 

Enghſh Subjects, reduced to their due Obedience to 
the Crown of England. 

And whereas upon the Fourth Day of April, in 
the Year of our Lord One Thouſand Six Hundred 
and Ninety, twas reſol ved by the Commons of 
England in Parliament aſſembled, That a Bill ſhou'd 
be brought in to Attaint all Perſons guilty of Rebel- 
lion in Ireland, or elſewhere, againſt their Majeſties 
King William and Queen Mary, and to EnaU and 
declare their Eftates to be Forfeited, and to be Sold 
for the reducing of that Kingdom. | 

And whereas his Majeſty, in his gracious Speech 
to both Houſes of Parliament, did, upon the Fifth 
Day of January, One Thouſand Six Hundred and 
Ninety, aſſure them, That he would not make any 
Grant of the Forfeited Lands in Ire/and, till there 
ſhould be another Opportunity of ſettling that Mat- 
ter in Parliament, in fuch manner as ſhould be 
thought moſt expedient. . 

And whereas the Commons of England in Par- 
liament aſſembled, by their humble Addreſs to his 
Majeſty upon the Fourth Day of March, One 

| | EO | Thouſand 


The Proceedings on the Impeachment 
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« Perſons were inclined to it ; and Im | 

* when they are both alike guilty, and on, 
4 in the ſame Facts. This was a Thing I 2 
* hopes 1 ſhou'd never have heard aſſerted — 
* the Beginning of it was from the Houſe of — 
* | 

eſe were the Words ſpoken 

verſham; and the ( RR Lo L 
municate this Reſolution to your Lordſpips: on 

Reſolved, Ihat John Lord Haverſham be cha- ed 
before the Lords, for the Words Spoken by the 5 4 
Lord this Day at ihe Free Conference; and that h 
Lords be defired to proceed in Fuſtice qgainſt the 2 1 
_ 6 Fr Y infltt ſuch Puniſhment — 
the ſaid Lord, as ſo higb an Ofence agai 
of 2 doth —.— Y gant was * 

Ordered by the Lords Spiritual and T 
Parliament aſſembled, That the Lords, — 
the Free Confe.ence, do meet preſently at 3 
e my; 6 =o = what was oftered at 
the Free Conference, and report to t | 
morrow at — > : TINGS 

ze Sabbati 149 Funij, 1701. 

A Meſſage was brought * House of Com- 
mons by Mr. Bruges and others, with the Articles 
of Impeachment againſt Charles Lord Halifax; and 
to acquaint this Houſe, That the Matter of the 
Charge was contained in the Articles; and alſo that 
he was commanded to pray and demand, That 
Charles Lord Halifax do give ſufficient Security to 
abide the Judgmenr of the Houſe of Lords. 

The Articles were read by the Clerk as follows 
VIZ, f 


The ANSWER of Charles Lord Halifax, 10 1e 
Articles exhibited againſt him by the Knights , G. 
tizens, and Burgeſſes in Parliament aſſembled, in 
Maintenance of their Impeachment againſt the ſaid 
Lord Halifax, for High Crimes and Miſdemeanors 
Suppoſed to be committed by him. g 


T H E ſaid Lord Halifax, ſaving to himſelf all 

Ad vantages of Exceptions to the ſaid Articles, 

and of not being prejudiced by any Words, or want 

of Form; and ſaving to himſelf all Privileges and 

Rights belonging to him, as one of the Peers of 

_ Realm; tor Anſwer to the ſaid Articles, humbly 
ith, 

I. To the Firſt Article he faith, True it is, that 
ſeveral Perſons did levy and maintain a deſperate and 
bloody War and Rebellion in Ireland againſt their 
Majeſties, and were by his Majeſty's Courage and 
Conduct, at the great Expence of his Exgliſp Sub- 
jects, ſuppreſs'd and reduc d to their Obedience, as 
in this Article is alledged. And he further anſwereth 
and faith, He believes it to be true, That on the 
Fourth of April, 1690. ſuch Vote or Reſolve was 
made by the then Houſe of Commons for that Pur- 
poſe ; and ſuch Aſſurance was given by his Majeſty, 
and ſuch Addreſſes were made by the Houſe of 
Commons in the Year 1690, and 1692, That no 
Grant ſhould be made of the Forfeited Lands in 
Ireland, till there ſhould be another Opportunity of 
ſettling that Matter in Parliament, in tuch manner 
as ſhould be thought moſt expedient ; and ſuch An- 
ſwers were-given thereunto, as in this Article is and 
are ſet forth, as by the ſaid ſeveral Votes, Reſolves, 
Speeches, Addreſſes, and Anſwers, to which the 
faid Lord craves Leave, for more Certainty, to re- 
ter himſelf, may appear, 


That 
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Thouſand Six Hundred Ninety Two, did humbly 
heſerch his Majeſty, That (according to the Aſſurance 
his Majeſty had been pleaſed to give them) no 
Grant might be made of the Forfeited Eſtates in 
lreland, till there ſhould be an Opportunity of 
ſettling that Matter in Parliament, in fuch manner 
25 ſhould be thought moſt expedient: To which his 
Majeſty was pleaſed to give a moſt gracious Anſwer. 
Whereby , and by many other Endeavours of the 
Commons in the following Seſſions of Parliament, 
it appears, That what has fince been declared by 
act of Parliament, was the continued Senſe of the 
Commons of England, That it was highly reaſonable 
that the Forfeited Eſtates of Rebels and Traitors in 
treland , ſhould be applied in Eaſe of his Majeſty's 
Faithful Subjects of the Kingdom of England. 

And whereas twas the apparent Duty of every 
Officer or Miniſter of State, ro have had ſo much 
Regard to the Reſolutions and Addreſs of the Houſe 
of Commons, to the Publick Good, and his Ma- 
| Jeſty's Honour, as to have diſſuaded and prevented 
(as much as in them lay ) the procuring or paſſing 
any Grant or Grants of the ſaid Forfeited Eſtates in 
Ireland, yet Charles (now) Lord Halifax, then the 
Honourable Charles Montague, Eſq; being a Mem- 
her of the Honourable Houſe of Commons, one 0 
the Lords of the Treaſury, Chancellor of the Ex- 
chequer, and one of his Majeſty's moſt Honourable 
Privy-Council, hath, fince the aforeſaid Fourth Day 
of March, One Thouſand Six Hundred Ninety Two, 
preſumed to adviſe, paſs, or direct the paſſing, a 
Grant to Thomas Railton, Eſq; in Truſt for himſelf, 
of ſeveral Debts, Intereſts, Sum and Sums of Mo- 
ney, amounting in the whole to the Sum of Thirteen 
Thouſand Pounds, or thereabout, due, owing, and 
which ought to have accrued to his Majeſty, by 
reaſon of the Attainders, Outlawries, or other For- 
feitures of the reſpective Perſons, for whom the 
fame were entred on Record ; whereby he hath 
much contributed to the contracting great Debts 
upon the Nation, the laying heavy Taxes upon the 
People, hath highly reflected on his Majeſty's Ho- 
nour, and failed in the Performance of his Truſt 
and Duty. 


II. Whereas by an Act of Parliament made in 
the Eleventh and Twelfth Years of his Majeſty's 
Reign, Entituled, An A# for granting an Aid to his 
Majeſty by Sale of the Forfeited and other Eſtates and 
Intereſts in Ireland, and by a Land-Tax in __ , 
for the ſeveral Purpoſes therein mentioned ; tis, 
amongſt other Things, Enacted, That all and every 
Perſon or Perſons whatſoever, who had by Virtue 
of any Grant or Diſpoſition from his Majelty, or 
from his Majeſty and the late Queen, received for 
his or their own Uſe or Benefit, 7 Debt or Debts, 
or Sum or Sums whatſoever, due from any Debt or 
Debts of any Forfeiting Perſon mentioned or de- 
ſcribed in the ſaid Act, or from any Perſon or Per- 
ſons ſubje& or liable to the Payment of any Sum or 
Sums of Money whatſoever, to any of the ſaid For- 


feiting Perſons, ſhould be, and they are thereby de- 


clared to be reſpectively liable, and are required to 
repay every ſuch Debt or Debts, Sum or Sums of 
Money whatſoever, ſo by him, her or them reſpe- 
Qtively received, into the Receipt of his Majeſty's 
Exchequer in Ireland, on or before the Four and 

ä | Twen- 
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That in the Years 1693, 1694, 1695, the Parlia- 
ment of England did meet; and no Act was 
touching the Forfeited Eſtates, tho by other Ways 

eat Sums were raiſed for the carrying on and de- 

ying the Charges of the War in thoſe Years ; and 
his Majeſty did after, as Rewards to ſeveral Perſons 
who had ſerved him in Ire/and and elſewhere, grant 
to them ſome of the Forfeited Eſtates in Ireland, 
and the Grantees did enjoy the ſame. 

And the faid Lord Haliſax further ſaith, That his 
Majeſty did never grant to him, or any in Truſt for 
him, or to his Uſe, any of the faid Forfeited Lands; 
bur of his Grace and Favour, and as a Reward for 
his Faithful Services (which his Majeſty was pleaſed. 
to accept) did, by Letters Patents under the Great 
Seal of England, bearing Date on or about the 
Eleventh Day of May, 1697, grant to Thomas Rail- 
ton, Eſq; in Truſt for the ſaid Lord Halifax, (who 
was then one of the Commiſſioners of the Treaſury, 
Chancellor of the Exchequer, and one of the Mem- 
bers of the Houſe of Commons, as in this Article 


is ſet forth) ſeveral Debts, Intereſts, Sum or Sums 


of Money, amounting in the whole to the Sum of 
11546 Pounds, Seventeen Shillings and Eight Pence, 
or thereabouts : Which Grant he conceives, and is 


f adviſed, his Majeſty might then lawfully make; and 


was lawful for him to accept, without Breach of his 
Duty, or the Truſt repoſed in him: and denies that 
he did ask for, or procure the ſaid Grant; but con- 
feſſeth, he accepted the ſame as a Mark of his Ma- 
jeſty's Grace and Favour : And faith, The faid Grant 


hath fince been taken away by Act of Parliament; 


and faith, That the faid Grant made to Thomas 
Railton, is the ſame which is mentioned or intended 


by the ſaid Article of Impeachment; and although 


the Debts therein mentioned to be granted, amount 
to 11546 Pounds, Seventeen Shillings and Eight 
Pence, and no more; yet the ſaid Grant it ſelf, at 
the Time of making thereof, or at any Time after- 
wards, would not be valued at near the ſaid Sums, 
becauſe a great Part of the ſaid Debts were not re- 
coverable; and he hath not made clear thereof, as 
yet, above 400 l. And humbly hopes the ſaid Grant 
hath very little, if at all, contributed to the con- 
tracting any Debts upon the Nation, or lay ing heavy 
Taxes upon the People, or any ways reflected upon 
his Majeſty's Honour, or that he hath failed in the 
Performance of his Truſt or Duty, as in the Article 
is ſuggeſted. 

II. To the Second Article the ſaid Lord Haliſax 
ſaich, That he believes it to be true, that ſuch Act 
was made, and ſuch Clauſe therein, as in this Ar- 


ticle is mentioned; and alſo in the ſaid AQ there is 


a further Clauſe, That the Grantees from the King 
of any of the Forfeited Eſtates thereby reſumed, 
ſnould not be accountable for the Rents, Iſſues, and 
Profits of the ſame, by them received before the 
Second Day of November, 1699. but might retain 
the ſame to their own Uſes. 

And the faid Lord Halifax doth acknowledge, 
That after the making the ſaid Grant before- men- 
tioned to the ſaid Thomas Rai lton, the Agents of the 


ſaid Lord Halifax did receive ſome Moneys, not 


exceeding One Thouſand Pounds (as he is intormed) 
out of the Rents and Profits of the Forfeited Eſtate 
of the Earl of Clancarty ; of which no more than 


the aboveſaid Sum did come clear to him the ſaid 
Lord Halifax, and no more, to his Knowledge or 


Belief, hath been received or recovered upon the 


aforeſaid Grant. That the ſaid Lord Hahfax gave 


Direction, after the ſaid AQ paſſed, to his Agents 


2Z 2 z 2 | ; in 
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Hb Day of Auguſt, One Thouſand Seven 
undred. | | 
And whereas the ſaid Charles Lord He/fax had, 
before the making of the aforefaid Act, procured 
for Thomas Railtan, Eſq; in Truſt for himſelf, a 
Grant of ſeveral. Debts by Judgments, and other- 
wiſe, to ſeveral of the faid Forfeiting Perſons, 
amounting to the Sum of Thirteen Thouſand Pounds, 
or thereabouts, forfeited to his Majeſty by the At- 
tainder, Outlawries, or other Forfeitures of the re- 
ſpective Perſons to whom ſuch Debts were originally 
due; and by Virtue of the ſaid Grant, the ſaid Lord 
Halifax actually received to his own Uſe the Sum of 
One Thovfand Pounds, Part of the before - mentioned 
Sum of Thirteen Thouſand Pounds; which faid 
Sum of One Thoufand Pounds he the ſaid Charles 
Lord Halifax ought to have repaid before the faid 
Four and Twentieth Day of Auguit, One Thouſand 
Seven Hundred, into the Receipt of his Majeſty's 
Exchequer in Ireland, as by. the faid At he was Ie- 
uired to have done; yet the ſaid Charles Lord Ha- 
lifax did not repay the ſaid Sum of One Fhoutand 
ounds, as by the ſaid Ad he was required to do; 
but has hitherto, in Contempt of the Ac, refufed 
or neglected to repay: the fame: Which Neglect or 
Refuſal of him the ſaid Charles Lord Halifax, to e- 
pay the faid Sum of One Thouſand Pounds, is a 
manifeſt Wrong to his Majeſty. and the Publick, and 
a Miſapplication of chat Sum to other Uſes and Pur- 
poſes than by the Act tis appropriated and ought 
to have been applied. e 
III. That the faid Charles. Lord Haliſux, being a 
Member of the Honourable Houſe of Commons, 
one of the Commiſſioners for Executing the Office 
of Lord - Treaſurer of  Eng/and, Chancellor ob the 
Exchequer, and one of his Majeſty's molb Honoura- 
ble Privy- Council; not contented: with the. many 
Employ ments and Places of Honour beſtomed upon 
him by his Majeſty, nor with the large and exceſſive 
Gains by him made, by the Incomes and: Profits 
ariſing from ſuch. Offices and Preferments; did: (in 
Oppoſition to what he well: knew to be. the true In- 
tereſt of England, and contrary. to his Oath as a 


Privy-Councellor, and his Duty as. a Publick Mi- 


niſter, at a Time when the Nation was engaged in a 


tedious and expenſive War againſt: France, for pre- 


ſerving. the Balance and Liberties of Europe, and: 
under ſuch heavy Debts as, without laying. unſup- 
portable Taxes on the People, were impoſſcble to be 
ſatisfied) Adviſe, Procure and Aſſent, not only to 
the paſſing of divers Grants to others in England and 
Ireland, but did obtain and accept of ſeveral benets. 
cial ones to- or in- Truſt for himſelft Which ſaid! 


Practices of him the ſaid Lord Halifax, were a moſt 


notorious Abuſe of his Majeſty's Goodneſs, a great: 
Breach, of his. Truſt, and à very high Vexation and 
Oppreſſion ofchis Majeſty's other Subjects. 


IW. Whereas by the Common Lau, and by many 


Statutes and Ordinances of this Realm, it appears 


to have been the great Care of our Anceſtors, that 
the Kings Foreſts ſhould - be preſerved; and in parti- 


cular, the Timber therein growing, for- the building. 
Navy Royal, which has ever been 


and repairing the A 
accounted (as it undoubtedly -is) the great _ 
I C 
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in Ire/and to do, in relation to the Money receives. 


as ſhould be adviſed by Council there; by whom his 
Agents were adviſed (as they informed the ſaid Lord 
and which be believes to be true) that the ſaid 
Moneys being received out of the mean Profits 
which were remitted by that Act, were not within 
the firſt mentioned Clauſe in the ſaid Act: And 
therefore the ſaid Lord does believe and admit the 
ſame were not paid into the Receipt of his Majeſty's 
Exchequer in Irelund, nor ought to have heen paid 
into the Exebequer, as he humbly inſiſts and is a4. 
viſed ; And he doth deny, that the Non-payment of 
the ſaid Money into the 1aid Receipt, is any Wrong 
to his Majeſty or the Publick, or any Miſapplice- 
tion; and in Caſe the ſaid Money ought to have 
been paid inte the ſaid Receipt, there are proper 
Methods and Remedies in the {aid Act preſciibed 
to compel the Payment of the fame. ; 


III. To the Third: Article he faith, He. was. 4 
Member: of the Houſe of Commons, one of the 
Commiſſſoners of his Majeſty's Treaſury ,, Chancel- 
log of the Exchequer, and: Ptivy-Councellor, as. in 
the Article is ſer: torth ;. and ſerved. his Majeſty faith 
fully, as: he hopes and: helieves, in; choſe: Stations 
and: was: contented: with the Employments and Pla: 
ces; of Honour: beſtowed: upon him; and with the: 
Incames and: Gains: hy him made, by, the: juſt and: 
lawful bees and Profits: of: the ſamez; and his Ma- 
Jelty, gragioully. accepted: off ſuch his Services and 
a5. a Mark of: his Royal: Eavaur: to him, did: make; 
for his Benefit, the Grant in the Anſwer to the pre- 
cedent Article, and the Grant in the Anſtwer to the 
ſubſequent Article mentioned; which were all the 
profitable Grants he, or any in Truſt for him, ever 
had from his Majeſty. And the ſaid Lord Halifax 
ſays, He conceives, and is adviſed, that his accept- 
ing ſuch Grauts were not any Abuſe of his Majeſtys 
Goodneſs; nor: Bteach of the Truſt repoſed in him, 
nasmere-anyyof; his Majeſty's: Subjects thereby op- 
p;eſſed: Aud denies that he everdid, in Oppoſition 
to Nhat he knew to. be the true Intereſt of England, 
or contraxyi to his Oath or Duty, at any Time Ad- 
viſce Prosurę, or: Aſſent to the paſſing? of any Grant 


or Grants to himſelf, or: to an Perſon in Truſt for 


him, or: to any other Perſon or Perſons whatfoever : 


But ſaich, He, as one of the Commiſſioners of the 
Treasury, in Con junction with: the other Commiſſio- 


ners, did Sigunſeverak Warrants and Dockets. for 
{ugh Grants as his Majeſty was pleaſed to direct to 
Aled by thema and which he humbly conceives, 
ang is adviſed, he was, by the Duty of his Place, 
obliged to do. | 
IV. Tocthe Fourth Article, He ſaith. he believes it 


to be. true, that our Anceſtors-did take great Care 


to ꝓreſerve the King's Foreſts, and the Timber there-· 


in- growing, for the Building and Repairing the 


Navy:Royal, which: the ſaid: Lord doth on hath 


ever been accounted (and eas he believes very rightly) 


the great Security of the Realm: And faith, True it 


is, 
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of this Realm. And Whereas Charles Lord Ha þ 
was, in the Year of our Lord One Thouſand 
Net Ninety Seven, one of the Comimiſfiontts 
of the Treaſdty, Chancellor of the Exthequer, and 
5 his Majeſty's Privy-Couneil, and obliged as well 
re it, as by the Duty he owed to his 
Mat y and his Countrey, to have "viſa, conſult- 
ed Hl  eothoted ſich Mattets and Thitgs 25 . 
or at leaſt were moſt likely t6 fedound 2 
ſty's Honour, and the Nations Safety: Yer the 0 
5552 Lord Hali I 1x, not tegatding the Laws and 
Ne and of this Realm, nor his {aid Duty to his 
MAY la and the Publick , but purſuin bis private 
Inte d, by Letters of Privy-Seal, beating Date 
on ot Boe the Sixth Day of May, which Tas in 
the Year of our Lord One Thoufand Six Hundred 
Ninety Seven, (the Kingdom being then eh engaged i in 
an expenſive Wat, and rhe Debts of the Nation fe- 
iring the beſt and moſt fru Fugal Management) p̃ro- 
core ffon his Majeſty a Gram to Henry Segar, Gent. 
in Truft for himſelf, "t the Suttt of Fourteen Thou- 
find Pounds, of 16 much Scrob'd Beech, Birch, 
Holly, Hazle, Thorns arid Orle, as fhould by Sale 
raiſe the fard Sum of Fourteen Thoufand Pounds, to 
be Fallen in his Majeſty's Foreſt of Deer, in the 
4 of Glowceſter, within the Spice of Seven 


Fears Time, from the Five and N Day of 


Dycember, One Thouſand Six Hundred 227 'S 
den: Under Colour of whick Grant, Beech 6 

much greater Value, grear Number of Sapling Ge 
which might and would have been ſerviceable to 
tle Nan and a . Tuns of well * im- 


ber, fir for the preſen of the Navy, Have been 
Cur and Patten and "1d and diſpoſed of for the 
Renefir of the fhid Lord Halifax. | 


V. Wherens tlere is nor ary Thing that {6 much 
— to his NIA; 7 400 the Nation's Ho- 
nour an. 1 SO, Ax tlſe due Ordering and Managing 
of che King's Treaſüre an the Pubtick Revenites ;. 
for tlie Reteiving and - ung forth 8 wich the 

dom and Policy of this Nutibn s provided 
and appointed ſeveral and diſtittt C Feets with be⸗ 

neficial Staries, in otder ttlat they may be a Check 
to eacll otlier, and that nd Loſs may accrue” to his 
Majefty or the 1. — 5505 the Cotruptibn, Unskil- 
fulnefs or Ne gt gence 4 patticular Officer : Yet 
he” the ſaid Cha#tes Lord Halifax: being one of the 
Eords of the Treaſuty, When by the Heath of the 
Honoarable Sit” Rohert Howard, the O de of the 
Auditor of tlie Recefpts, and Wliter of the Tallies, 
became Vacant; not regatding the ancient Conftith- 
tion and approvet Methods in ordering his Mäje- 
ſty's Treaſury and the Publick Revenues, did Grant 
or procure to be Granted to Chriſto 2 — Montague, 
Eſq; the Brother of hit the Kid Charles Lord Ha- 
2x: and then one of the Conftiſoneys of the 
ile, the ſaid Place and Office of Auditor of 
the Receipts and Writet of the Talleys; Which! ſaid 
Grant was ſo made and procured by the ſai Lord t 
Halifax, in Truſt as töõ the Profits thereof for him- 
ſelt y ſo chat from and after the paſſing of the ſaid 
Grant, he the faid Lord Halifax was in effect at the 
ſame time one of the Commiſſioners of the Treaſury, 
Chancellor of the Exchequer, and Auditor of the 
Receipts, and Writer of the "alleys: and enjoyed the 
Profits of the ſaid ſeveral Offices; which by the” 
Conſtitution of the Treaſury are manifeſtly" incon- 
ſiſtent; and never were or ought to be truſted" in the 
{ame Perſon : The making. and procuring of which 
{aid Grant by him the ſaid Charles Lord Halifax, - as 
aforeſaid; was a manifeſt Violation of the Eftibtiſhed 
Courſe and Conſtitution of the Exthequer, a * 
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and to obtain a Surrender from his, aid 19 Fas 
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: of e Was in the Lear 1897, one of the 3 
e Treiſury, Chancellor of the Exchedu 
one of his Mitclties Privy-Council, and H 55 fro 
time to time Adviſe and Promote ſuch Matters an 
Things, as were moſt likely to redound to his Ma- 
Jeſty's Honour, and the Nations Safety; and denies 
that he at any time preferred his Private Intereſt to 
that of the Publick. But doth confeſs and admit, 
that his Majeſty by his Letters of Privy- Seal, 
Dated the Sixth of May, 1697, 4d. out of his 
Grace and Favour defi 891 to the {11d Lord Halifax, 
Grant unto Henry Food in the Article mentioned, 
dig why was in Truft „ faid Lord, the 10 
00 f. per Anhum, to be raiſed the Fall 0 
wb Besch, Bitch, Holly, Hasle, Thorns and and 
65 e, iti the Foteſt of Den in the County of Guhl 
ceſter, fot the Spice of Seven Years, from 1 250 
Decehober 1699, as by the ſaid Letters of Priv 
Sell, to 1 5 the ſaid Lord for more certainty 5 
ferreth himfeff may. appear; which 8 75 
nor cduld be rej dicial to any Timber growins 1 10 
the ſaid Fore 3 in believes no Sapfin 84 i 
Timber, of Tices likely to be finder were 0 
down by cbfbut of the faid Grant ; ant if an 
Abuſe were in cutting the Wood, he conceives. he 18 
not anſwerable for the ſame; ſuck Curring not Ba- 
ving been by his Direction, "Hor be any Ways con- 
cerning himſelf therein; the Setting our and Cutting 
whereof did belong to his Ma) Ge Sutveygr- 
General, and other bed gh 5 who. 8 
the flid Lord Hath been 0 5 5 Moc 
faithfully diſcharged! their Prot & Exttuti 
thereof, and rook n Sue 600 e ul 
Timber there. 


V. To the Fifth Artible, the fig! Loi Hit, 
anſiveferti ahd faith). He believes it 19 45 
the due 0 ahd Manz ment o 5 ing 
Treaſurk ahd Publick Reven * d 1 
much to tlie Honour and Safety of his 55 1 
the Nation, and that there 75 Get Aer 0 
cers wirkt Slaries; fot the vx 7 07 aud ifſu- 
ing forth of the Lime, and that ate ie 1 750 
each other, to prevent ai Lo! to 'ttis, ſell, gf | 
the Publick ; and the ſald 1605 Aith, This it iS; = 
was” one of the Co mmitffidtiers? of t 2 rainy 
when by tlie Death | of Sit Nor Bf 425 AH p 
fice of Writer of the Talleys and Ca alleys 
cotnttibrily” called Mito of the Receipt 0 f Exche- 
9 0 wo 2 an d rhereupor the then i Cori 
mi ind a Th eaſtity: did grant the; id Offic 
to CH ſoper onlt ag een then o e of the Commi A 
9 "of Lace 5 * to the i faid Let, which 
the Aid Lor does own. and admit wis gone at his 
Defite and Rec dete but es e pe th, the fame 
was nöt Grant 1570 ay E 2 a5 ley 
n, Or. A rovet ethods in ord 

ab Ta ure. Or Publick f Revenue; Fg 99 5 
che Aid Lord, di rocute the gia Office” we 
granted to his Bios er wine in by ' ſhort Time 
alte by e Mazeſt) 5 Permiſfio ff, whe n nee 
ity's A irs would permit thereof; to 58 his t 
ſaid Lord's Pipl ente and Places i in the T. 


. 


the ſaid Office, and procurè a Grant . to h N 
(elf; which he hapes and and hitmbl bly nhilts Zh, 
for him to do. And fith,' his 1 Taid c er dul 
ecuted the f. id Office; ill after che 215 Lord. 


left or laid down, by his Majeſty's Leave, his 
in the W. Ttefür ing. and ** al ot before, bis i, 
Brother ſüffehdfed rhe faid oY and the aid 


Lord obtaiffed a Grit of 111 55 as nf *conceives 
was 


42 
of his Truſt, of Evil Example, and tending very 
much to the Great Loſs and Prejudice of his Maje- 
ſty and the Publick, by opening a way to all man- 
ner of Corrupt Practices in the future Management 


of the Revenues. 


VI. Whereas a Treaty and Alliance between Leo- 
pold the Emperor of Germany, and the States. Gene- 
ral of the United Provinces, was made and con- 
cluded in the Year of our Lord One Thouſand Six 
Hundred Eighty Nine, upon the Confideration of the 

Greatneſs of the Common Danger, which then 
threatned all Chriſtendom from the exceſſive Power 
of France, and the unconſtant Faith of the French 
in the Obſervance of Treaties ; whereby it was 
agreed, that there ſhould be and remain for ever a 
Conſtant , Perpetual and Inviolable Friendſhip and 
good Correſpondence between his Imperial Majeſty 
and the States-General, that each of them ſhould 
be obliged to promote the others Intereſt, and, as 
much as in them lay, prevent all Damages and In- 
conveniences to each other. | 

And whereas certain Separate Articles were alſo 
at or about that time made and annexed to the 
aforeſaid Treaty; whereby the States- General, ma- 
turely conſidering, that France had openly declared 
in ſeveral Courts (that notwithſtanding the moſt ſo- 
lemn Renunciation) they continued their Pretenfion 
by Force of Arms, to aſſert for the Dauphin the 
Succeſſion of the Spaniſh Monarchy, in caſe the 
King of Spain ſhould die without Iſſue; and alſo 
— what a Blow their State would receive, 
and what Prejudice might happen thereby to the 
Publick Affairs and Quiet, did promiſe, that in caſe 
his ſaid Catholick Majeſty ſhould die without Iſſue, 
they would, with all their Force, aſſiſt his ſaid Im- 
perial Majeſty, or his Heirs, in taking the Succeſſi- 
on of the Spaniſh Monarchy, lawfully belonging to 
that Houſe, together with its Kingdoms, Domini- 
ons and Rights, and in their obtaining and ſecuring 

the quiet Poſſeſſion thereof, againſt the French and 

their Adherents, who ſhould directly or indireQly 
| oppoſe that Succeſſion, and with Force repel the 
Force which ſhould be brought againſt them. 

That at the Inſtance of the States- General, in 
purſuance of the ſaid Treaty and Separate Articles, 
our moſt Gracious Lord and Sovereign, his moſt 
Excellent Majeſty King William the Third, was in- 
vited to enter into the Alliance of the aforeſaid 
2 and into the Agreement of the ſaid Separate 
Articles; and thereupon for reſtoring and preſerving 
the Publick Peace and Quiet, did afterwards in the 

faid Year of our Lord One Thouſand Six Hundred 
Eighty Nine, enter into, and under the Great Seal 
of England, Accept, Approve and Ratify, and in 
the moſt ſolemn manner, Engage and Promiſe, Re- 
ligiouſly and Inviolably to obſerve the ſame, with- 
cout Violating the ſaid Treaty or Separate Articles in 
any Article, or ſuffering the fame, to the utmoſt of 
his Power to be Violated. 
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was lawful for him to do. In all which Proceed: 
nothing was done by him the faid Lord, as he 5; 
adviſed, in violation of the Eſtabliſhed Courſe and 
Conſtitution of the Exchequer, or to the Loſs or 
Prejudice of his Majelty or the Publick ; and faith 
he does not know or believe, that the ſaid ſeveral 
Offices, as they were executed, were in their Nature 
inconſiſtent with one another; and is very ſure his 
Majeſty or the Publick were no Ways prejudiced by 
the Execution of the ſame. 8 ; 
VI. To the Sixth Article the ſaid Lord Halifax 
faith, That he believes, that in the Year 1689, ſuch 
Treaty and Alliance, and Separate Article, were 
made between the Emperor of Germany and the 
States-General of the United-Provinces, (into which 
his Majeſty and the late Queen entred) and ſuch 
Ratifications thereof were made, as in this Article js 
mentioned; and alſo faith, he hath heard ard he. 
lieves, that in the Year of our Lord 1698, a Treaty 
was made to ſuch Effect as in this Article is men- 
tioned z and faith, he never ſaw the ſaid Treaty, or 
heard the ſame read, or does as yet know the Ar- 
ticles or Agreement it contains; and denies that he 
ever adviſed his Majeſty to enter into or make the 
ſaid Treaty, or was ever conſulted upon any Clauſe 
or Article thereof, or ever encouraged or promoted 
the ſame. And the faid Lord ſaith, That as he re- 


members, Mr. Secretary Vernon did at one time 


ſend for him, and diſcourſe with him and others, 
upon an Intimation that was given by a Letter from 
the Earl of Portland, as he * that the 
French King was diſpoſed to commence a Negotia- 
tion upon ſome general Terms that were then men- 
tioned, to prevent a War, in caſe of the King of 
Spain's Death, who was then reported to be very 
ill; and afterwards the ſaid Matter was diſcourſed 
between the Secretary, the then Lord Chancellor, 
and the ſaid Lord Halifax at Tunbridge-Wells, when 
and where the ſaid Lord Halifax made ſeveral Ob- 
jections to the ſame ; and denies that he gave any 
Opinion to encourage or promote the ſaid Treaty, 
or ever afterwards was informed of any one Parti- 


cular relating to it, or was ever Conſulted or Ad- 


viſed upon any Clauſe or Article of it, or was ever 
after told or informed that the ſaid Negotiation or 
Treaty did go on or proceed ; and faith, That not 
being adviſed with, or any ways knowing of the 
ſaid Treaty or Negotiation (except as aforeſaid) he 
could not diſſuade or obſtruct its taking Effect; and 
faith, As he cannot tell what the Effects of the Treaty 
might have been, if the ſaid Treaty had been ob- 
ſerved, ſo he conceives and inſiſteth, that he is not, 
nor ought to be anſwerable for the ſame. | 


And having thus laid his Caſe before your Lord- 
ſhips, he humbly faith and inſiſteth upon it, That 
he is not Guilty of all or any the Matrers by the 
ſaid Articles charged, or in them ſpecified, in 


Manner and Form, as the ſame are therein and 


thereby charged againſt him. 


HALIFAX. 


That in the Year of our Lord, One thouſand fix hundred ninety eight, a Treaty was projected and 
contrived in France, to be ſet on foot between his Majeſty, the French King, and the States-Genera!, 
for a Partition of the Spaniſh Monarchy, whereby many large Territories thereunto belonging, 
in caſe of the Deceaſe of the King of Spain, without Iſſue, were to be allotted and delivered up to 


France. 


The Tenor and Deſign of which laſt mentioned Treaty, whilſt the ſame was in Negotiation, was com- 


municated to the ſaid Charles Lord Halifax, then one of the Commiſſioners for executing the Office of Lord 
High Treaſurer, Chancellor of the Exchequer, and one of his Majeſty's moſt Honourable Privy 2 i 
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That the faid Charles Lord Halifax, well knowing the moſt apparent evil Conſequences, as well as the In- 
Juſtice of the ſaid Partition, did nor, according to the Truſt and Duty of his ſaid ſeveral Offices, diſſuade, 
or endeavour to obſtruct its taking Effect; but on the contrary, having neither Regard to his Majeſty's Ho- 
pour, engaged by the above-mentioned Treaty with the Emperor, and the States. General, to the Trade 
and known Intereſt of theſe Kingdoms, or the Peace of Europe, did adviſe his Majeſty to enter into the 
Aid Treaty, and did ſo far encourage and promote the ſame, that the ſaid 2 was concluded and rati- 
fed under the Great Seal of England; which ſaid Treaty was evidently deſtructive of the Trade of this 
Realm, a Breach of the former Treaty made with the Emperor, in One thouſand fix hundred eighty nine, 
diſhonourable to his Majeſty, highly injurious to the Intereſt of the Proteſtant Religion, and manifeſtly 
tended to diſturb the general Peace of Europe, by altering the Balance of Power therein, and ſtrengthning 
France againſt the good Friends and ancient Allies of our Sovereign Lord the King. 

And the ſaid Knights, Citizens and Burgeſſes, by Proteſtation, faving to themſelves the Liberty of ex- 
hibiting at any Time hereafter, any further Articles or other Accuſation or Impeachment againſt 
the faid Lord Halifax; and alſo of replying to his Anſwers which he ſhall make unto the faid Ar- 
ticles, or any of them, and of offering Proofs to all, and every the aforeſaid Articles, and to all and 
every other Articles, Impeachment or Accuſation, which ſhall be exhibited by them, as the Caſe 
ſhall, according to the Courſe of Parliament, require, do pray, That the ſaid Charles Lord Halifax 
may be put to anſwer the ſaid Crimes and Mildemeanors, and that ſuch Proceedings, Examinations, 


Tryals, and Judgments, may be thereupon had and given, as is agreeable to Law and Juſtice. 


After reading this Day the Articles of Impeachment brought up from the Houſe of Commons againſt 
Charles Lord Halifax, and hearing his Lordſhip thereupon, who deſired a Copy of the ſaid Articles, and 


ſaid he would pur in his Anſwer ſo ſoon as 


ibly he could: Ir is ordered by the Lords Spiritual and Tem- 


poral in Parliament aſſembled, That the Lord Halifax may have a Copy of the Articles againſt him. 

Ordered, That the Lords Committes (appointed to draw what was oftered at the Free Conference) do 
inſpect the Journals, as to what hath happened upon any Occation, in relation to what paſt at a free Con- 
ference yeſterday, and what hath been done thereupon, and Report to the Houſe. 


A Meſſage was ſent to the Houſe of Commons 
by Sir John Hoskins and Dr. Newton, to acquaint 
them, That upon the Occaſion of their laſt Meſ- 
« ſage yeſterday, in order to continue a good Cor- 
“ reſpondence between the Two Houſes, their Lord- 
* ſhips did immediately appoint a Committee to 
© ſtate the Matters of the Free Conference, and allo 
* to inſpeCt Precedents of what has happened of the 
< like Nature And that the publick Buſineſs may 
receive no Interruption, the Time defired by their 
* Lordſhips for renewing the Free Conference being 
* elapſed, their Lordſhips defire a preſent free Con- 
© ference in the Painted Chamber, upon the Sub jedt- 
« Matter of the laſt Free Conference. 


The Lord Steward reported from the Committee 
appointed to draw up what was offered at the Free 
onference, vis. 

That Mr. Harcourt opened the Conference, and 
argued firſt againſt the Reaſons given by this Houſe 
why they could not agree to a Committee of both 
Houſes ; but afterwards entred into a Debate againſt 
the Two Reſolutions of this Houſe relating to Im- 
peachments depending, vig. | 

Reſolved by the Lords Spiritual and Temporal in 
Parliament aſſembled, Nemine Contradicente, That 
no Lord of Parliament Impeached of High Crimes and 
Miſdemeanors, and coming to his Tryal, ſhall, upon 
bis Tryal, be without the Bar. 

Reſolved by the Lords Spiritual and Temporal 
in Parliament aſſembled, That no Lord of Parliament 
Impeached of High Crimes and Miſdemeanors, can 
be precluded from voting on any Occaſion, except 


m bis own Tryal. * 


And in his Arguments he uſed this Expreſſion, 
That he wiſhed their Lordſhips had ſent their Reaſons 
az well as their Reſolutions. | Gary 

Sir Bartholomew Shower ſpoke next, in Purſuance 
of the Argument begun by Mr. Harcourt, againſt 
the aboveſaid Reſolutions ; and in giving Reaſons 
againſt the latter of the ſaid Reſolutions, amongſt 


A Meſſage was brought from the Houſe of Com- 
mons by the Lord Cheney, and others, (Eodem Die) 
to acquaint this Houſe, vis. © That the Commons 
are extremely deſirous to preſerve a good Corre- 
ſpondence between the Two Houſes, and to expe- 
dite the Tryals of the Impeached Lords; but con- 
* ceive it 15 not conſiſtent with the Honour of the 
** Houſe of Commons to renew the Free Conference, 
* until they have received Reparation by your Lord- 
* ſhips doing Juſtice upon ohn Lord Haverſham, 
for the Indignity he yeſterday offered to the Houſe 
* of Commons. 


other things did affirm, That ſuch a Proceeding 
would be abhorrent from Fuſtice. 

In Anſwer to thoſe Gentlemen, the Lord Haver- 
ſham uſed fome Arguments and Expreſſions which 
the Managers for the Houſe of Commons took 
Exceptions at; but what thoſe were the Commit- 
tee cannot ſo charge their Memories as to give the 
Houſe a particular Account of them; and the Lord 
Haverſham being defired by the Committee to re- 
collect what he had faid, did inform their Lord- 
ſhips, That obſerving in the Free Conference ſeveral 
Things ſaid by Mr. Hurcourt and Sir Bartholomew 
Shower, that reflected on the Honour and Juſtice of 
this Houſe, as he apprehended, and that he took to 
be Foreign to the Subject- Matter of the Free Con- 
ference, he thought it his Duty to take notice there - 
of; but in what Expreſſions, he hoped their Lord- 
ſhips would excuſe him from giving a' parti- 
cular Account; bur denies that he ſaid ſeveral things 
contained in the Paper ſent up by the Houſe of 
Commons; but ſays, that he defired to be heard 
out, and that the Words he had ſpoken might be 
writ down ; but the Managers for the Commons 
broke up abruptly. 

The Lord Haverſhamthis Day moved, that he may 
have a Copy of the Commons Charge againſt _ 
and 
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and Time to anſiver : It is ordered by the Lords Spi- That from this Houſe the Lords ſhall go in this 


ritual and Temporal in Parliament aſſembled, That manner: 

the Lord Haverſbum ſhall have a Copy of the Charge Firſt the Clerks, then the Maſters of the Chan- 

againſt him, and do Anſwer thereunto ; and that he cery, then the Judges, the Gentleman Uſher of the 
Black Rod, then the Lords two and two, the young. 


ſhall have Council allowed him, in order to anſwer 
eſt Barons to go firſt, and ſo in Order according tg 


the Charge againſt him. | . 
The Meſſengers ſent to the Houſe of Commons, their Precedency, Garter King at Arms calling them 

return Anſwer, That the Commons will ſend an in their due Places by a Liſt, and when they come 

Anſwer by Meſſengers of their own. into Weſtminſter. Hall, the Lords are to place them. 
A Meſſage was brought from the Houſe of Com- [ 

mons by the Lord Cheney, and others, to acquaint there, till all the Peers are placed. 

this Houſe ------ See Page 543. That the Serjeant at Arms do go before the 


| The Houſe being moved, to inſiſt not to have a Lord-Keeper. 
Committee of both Houſes, touching the Tryal of That in Weſt-inſter-Hall (the Houſe fitting there) 
the Impeached Lords : And Debate thereupon : the other Ceremonies to be obſerved by Officers ne- 


The Queſtion was put, Whether this Houſe ſhall ceſſary to manage the ſaid Tryal, be left to be per- 


inſiſt upon their Reſolution, of not allowing a Com- formed according to the uſual Methods of ſuch 


mittee of both Houſes ? 


It was reſolved in the Affirmative. | 
A Meſſage was ſent to the Houſe of Commons by the Judges to be covered. 
Sir Robert Legard and Dr. Newton, to acquaint That Proclamation be made for keeping Silence. 


them, That the Lord Sommers having informed That at the Tryal of the Impeached Lord, the 
this Houſe, That Sir Stephen Fox, Fohn Smith, Eſq; Lower Barons Bench ſhall be removed, and a Stool 
* William Lowndes, Eſq; Stephen Harvey, Eſq; and fer near the Bar where the ſaid Lord is to fit Unco- 
* TWiliomGu!fon, Eſq; Members of their Houſe, may vered, as a Peer, but not in the Capacity of a 
te he material Witneſſes for him at his Tryal on judge; and that he ſhall be admitted Council for 


* Treſday next in Weſtminſler-Hall, this Houſe de- his Defence. 
© fires, That they may have Leave to attend, and That the Lord Great Chamberlain be ordered to 


4 gjve their Teſtimonies at the ſaid Tryal; and that take care that the Places behind the Lords be kept | 


<* 2 Letter which his Majeſty was pleaſed to write for Peereſſes and their Daughters; and that his Ma- 
* to him in One thouſand fix hundred ninety eight, lt 's Surveyor be required to view the Court and 
being now in their Houſe, will be neceſſary for his Scaffold in Weſtminſter-Hall, and ſee that they be 
<* Defence at his Tryal ; this Houſe defires that the ſtrong and firm. | | 
* ſaid Letter may be produced at the ſaid Tryal. A Meſſage was ſent to the Houſe of Commons 

It is Ordered by the Lords Spiritual and Tempo- by Sir John Franklyn and Sir Richard Holſord, to ac- 
ral in Parliament aſſembled, That an humble Addreſs quaint them, That the Lords taking into their Care 
be made to his Majeſty from this Houſe, That he the Ordering of the Tryal of hn Lord Sommers 


will be pleaſed to give Order that the Original Trea- ** on Tueſday the Seventeenth of June Inſtant, at 
ties of Partition, of One Thouſand Six Hundred * Ten of the Clock in the Forenoon, in Weſtminſter- 


ſelves according to their Precedency in the Houſe 


Tryals. i 
That the Lord-Keeper aſk Leave of the Houſe for 


Ninety Eight, and One Thouſand Six Hundred Hall, have prepared ſome Notes and Rules to be 


Ninety Nine, and the Earl of Portland s, and Mr. 
Secretary Vernon's letters relating thereunto, or 
Authentick Copies of them, may be laid before 
this Houſe on Monday next, at Eleven of the Clock ; 
and that the Lords with White-Staves attend his 
Majeſty with this Addreſs. 

Die Lung 169 Junij, 1701. 

The Meſſengers ſent on Saturday laſt to the Houſe 
of Commons, to defire ſome of their Members 
may give Evidence for the Lord Sommers at his 
Tryal in Weſtminſter-Hall, return Anſwer that they 
will ſend an Anſwer by Meſſengers of their own. 
It is Ordered by the Lords Spiritual and Tempo- 

ral in Parliament aſſembled, That the Lords with 
White Staves do humbly attend his Majeſty from 
this Houſe, to deſire, that the Lord Haverſham may 
have Liberty to Inſpe& the Treaſury-Books, in re- 
lation to ſeveral Commiſſions from time to time re- 
newed, and Grants of the Forfeited Eſtates in Ire- 
_ which are neceſſary for him towards his De- 
- fence. 
The Earl Marſhal reported from the Lords Com- 
mittees appointed to conſider of the Methods and 
Preliminaries, in order to the Tryals of the Lords 
Impeached, v:z. | 

That the Serjeant at Arms be continued in the 
Houſe, to make Proclamations, which are to be 
made in the Kirg's Name. 

That the whole Body of the Houſe of Peers ſhall 
meet in the Houſe. | 

Thar being fo met they ſhall go to Prayers as a 
Houſe, and after Prayers they ſhall adjourn into 
Weſtmnſter-Hall, | 


* obſerved at the ſaid Tryal, which the Lords have 
thought fit to communicate to them, as fol- 
* lows, vig. | 

That the whole Impeachment is to be read, and then 
the Anſwer ; which being done, the Lord Keeper is to 


tell the Commons, That now they may go on with their 


Evidence. | | 
Then the Lord Keeper is to declare, That now the 
Court is proceeding to hear the Evidence, and deſire 
the Peers to give Attention. 5 
If any of the Peers, or the Members of the Houſe 
of Commons that manage the Evidence, or the Lord 


Impeached, do defire to have any Queſtion asked, they 


muſt defire the Lord Keeper to ask the ſame. 

If any Doubt doth ariſe at the Tryal, no Debate 
is to be in the Court, but the Queſtion ſuſpended to be 
debated. in this Houſe. | | 

The Members of the Houſe of Commons to be there 
before the Peers come. | | | 

None to be covered at the Tryal but the Peers. 

That ſuch Peers at the Tryal of the impeached 
Lord, who at the Inſtance of the ſaid Lord or of ihe 
Commons, ſhall be admitted Witneſſes, are to be ſworn 
at the Clerks Table, and the Lord Keeper to admini- 
fter the Oath, and to deliver their Evidence in their 
own Places. EE, 

Thoſe Witneſſes that are Commoners are to be ſworn 
at the Bar by the Clerk, and are to deliver their 
Evidence there. | | 

The Oath to be : The Evidence which you ſhall 
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(hall be the Truth, the whole Truth, and no- 


ing but the Truth; ſo help you God and the 
—_— of this Book. | 


Tbe Impeached Lords may croſs examine Witneſſes, 


viva voce. 


It is Ordered by the Lords Spiritual and Tempo- 
ral in Parliament aſſembled, That the Lords with 
White Staves do humbly move his Majeſty, from 
this Houſe, that he will be pleaſed to give Order, 
that ſuch Guards do attend at the Tryal of the 
Lord Sommers To-morrow in Weſtminſter-Hall, as 
has been uſual in ſuch Caſes, 


Sir Chriſtopher Wren being come, he was called 

in—ſays, The Court is made like this Houſe, and a 
Place for the Commons : He was told, he muſt 
uke away the loweſt Form, and a Stool mult be 
ſet within the Bar, for the Lord to be Tryed. 
\ Ordered by the Lords Spiritual and Temporal 
in Parliament aſſembled, That all the Lords be 
ſummoned to attend this Houſe, in their Robes, 
To-morrow at Nine of the Clock, otherwiſe to in- 
cur the utmoſt Diſpleaſure of this Houſe, 

It is Ordered by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That the Lord Great 
Chamberlain be defired to take Care, and give Order, 
That the Place for the Houſe of Commons in _ 
minſter-Hall be kept clear for the Commons only, 
and alſo that a Place be made for the Managers of 
the Commons. 

It is Ordered by the Lords Spiritual and Tempo- 

ral in Parliament aſſembled, That Mr. Ser jeant 
Prat, ſhall be, and he is hereby aſſigned Council for 
the Lord Sommers at his Tryal upon the Articles of 
Impeachment againſt him. 

It is Ordered by the Lords _—_— and Tem- 

ral in Parliament aſſembled, That Sir Jobn Tal- 
ot, Sir Edmund Harriſon, Robert Yard, John Ellis, 
John Tucker, Leonard Hancock, Eſqs; John Tench, 
and William Popple Jun. Gent. do, and they are here- 
by required to attend this Houſe To-morrow at Ten 


A Meſlage was brought from the Houſe of Com- 


mons by the Earl of Dyſert and others, (the 17th 


of June,) to acquaint this Houſe, © That the Com- 
* mons, in this whole Proceeding againſt the Im- 
y: homes Lords, have ated with all imaginable 
* Zeal to bring them to a ſpeedy Tryal; and they 


doubt not bur twill appear, by comparing their 


proceedings with all others upon the like Occafi- 
* on, That the Houſe of Commons have nothing 
© to blame themſelves for, but that they have not 
* expreſſed the Reſentment THEIR ANCE- 
STO RC have juſtly ſhewed upon much leſs 
< Attempts which have been made upon theit 
Power of Impeachments. 

The Commons on the 31ſt of May, acquainted 
* your Lordſhips, that they thought it proper from 
the Nature of the Evidence, to. proceed in the 
* firſt Place upon the Tryal of the Lord Sommers. 
* Upon the firſt Intimation from your Lordſhips 
* ſome Days afterwards, That you would proceed 
* to the Tryal of any of the Impeached Lords, 
* whom the Commons ſhould be firſt ready to be- 
22 with ; notwithſtanding your Lordſhips had 

0 


re thought fit to appoint which Impeachment 


* ſhould be firſt tried, and affix a Day for ſuch 
* Tryal, without conſulting the Commons, who 
Lare the Proſecutors : 
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of the Clock in the Forenoon, as Witneſſes on tlie 
behalf of John Lord Sommers. | 

The Meſſengers ſent to the Houſe of Commons 


return Anſwer, That they have delivered their Meſ- 


ſage. 

A Meſſage was ſent to the Houſe of Commons 
by Sir John Francklyn and Sir Richard Holford, to 
acquaint them, That the Lords in Order to keep a 
good Correſpondence between the Two Houſes, and 
to put the Charge againſt John Lord Haverſham in 
a Courſe of Fuſlice, have Ordered (at his Lordſhip's 
Motion) his Lordſhip a Copy of the Charge againſt 
him, and that he do put in his Anſwer thereunto, in 
order to bring that Matter to a ſpeedy Judgment. 

The Lord Halifax delivered in his Anſwer to the 
Articles of Impeachment of the Houſe of Commons 
againſt him, which was read by the Clerk. See 
Page 538. 

A Meſſage was ſent to the Houſe of Commons 
by Sir Zobn Francklyn and Sir Richard Holford, to 
carry down a Copy of the faid Anſwer, and to 
acquaint them, That they having on the Firſt Day 
of April /aft ſent up to their Lordſhips an Impeachment 
againſt William Earl of Portland, for High Crimes and 
Miſdencanors; and there being as yet no particular 
Articles exhibited againſt him, their Lordſhips think 
themſelves oblig'd to put them in mind thereof. 


It is Ordered by the Lords Spiritual and Tempo- 


ral in Parliament aſſembled, That Henry Baldwyn, 
Samuel Baldwyn, Thomas Engebam, George Liddell, 
Charles Saunderſon, Edward Hayman, John Mum, 
Benjamin Baldwyn, Reginald Marriot, and Fobn Dig- 
by, do, and they are hereby required to attend this 
Houſe To-morrow at Ten of the Clock, as Wit- 
neſſes on the behalf of John Lord Sommers. 
Die Martis, 17 Funy, 1701. | 

The Lord Wharton reported his Majeſty's Anſio 
to the Addreſs in relation to the Original Trea- 
ties, vis. 

That bis Majeſty would do what he could towards it; 


and that he had not the Original Papers. 


As to the Addreſs for Guards, bis Majeſty hath 
complied with it, and given Order for them ac- 
cordingly. 


A Meſſage was ſent to the Houſe of Commons 
by Sir John Francklyn and Sir Lacon William Child, 
(on the 20th Inſtant) ro acquaint them, That the 
* Lords in Anſwer to the Meſſage of the Commons 
of the Seventeenth Inſtant, ſay, the only true way 


* of determining which of the Two Houſes has 


added with the greateſt Sincerity, in order to bring 
the Impeached Lords to their Tryals, is to look 
back upon the reſpective Proceedings. 
* The Lords do not well underſtand what the 
Commons mean by that Reſentment which they 
< ſpeak of in their Meſſage. Their Lordſhips own 
© the Houſe of Commons have a Right of Impeach- 
ing: And the Lords have the undoubted Power 
* of doing Juſtice upon thoſe Impeachments, by 
< bringing them to Tryal, and condemning or ac- 
© quitting the Parties in a reaſonable Time. This 
Power is derived to them from their Anceſtors, 
« which they will not ſuffer to be wrefted from them 
by any Pretences whatſoever. 


Their Lordſhips cannot but wonder, that the 
„Commons ſhould not have propoſed a Com- 


% mittee of both Houſes much ſooner , if they 
« thought it ſo neceſſary for the bringi 
F Tryals ; no mention being made of ſuch a 
“Committee from the Firſt of April to the Sixth 


of June, although during that Interval their 


Aaaa _ Delays 


on the 
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The Commons dexermining eo expedite the 
* Tryals to the utmoſt of cheir Power, in hopes of 
© attaining that End, and for the more ſpeedy and 


< eafy adjuſting and preventing any Differences 


* which had happened, or might ariſe, previous to 
ex upon theſe Tryals, propoſed to your Lordſhips 
at g Conference, the moſt Parliamentary and Ef- 
* {Qual Method for that Purpoſe, and that which 
in v9 manner intrenched upon your Lordſhips 


_ * Tugjeature, That a Committee of both Houſes 


„ {thould be nominated to conſider of the moſt 
* proper Ways and Methods of Proceedings upon 
< += ——— oo according to the Uſage of Par- 
* liament. 


in the next Meſſage to the Commons upon 


\ 6 Monday the ↄth of June, your Lordſhips thought 


< fir, without taking the leaſt Notice of this Pro- 
Ee to appoint the Friday then following, 
* for the Tryal of the ſaid Lord Sommers ; where- 
* unto, as well as to many other Meſſages and Pro- 
<* ceedings of your Lordſhips upon this Occaſion, 
the Houſe of Commons might have juſtly taken 
* very great Exceptions; yet, as an Evidence of 
+ their Moderation, and to ſhew their Readineſs to 
© bring the Impeached Lords to ſpeedy Juſtice, the 
* Commons inſiſted only on their Propoſition for 
* a Committee of both Houſes, to Settle and Ad- 
** juſt che neceſſary Preliminaries to the Tryal ; parti- 
* cularly, Whether the Impeached Lords ſhould ap- 
* pear on their Tryal at your Lordſhips Bar as 
* Criminals: Whether being under Accuſations 
< of the ſame Crimes, they ſhould fit as Judges on 
* each others Tryal for thoſe Crimes, or ſhould 
Vote in their own Caſes, as tis notorious they 
have been permitted by your Lordſhips to do in 
< many Inſtances which might be given: To which 
4 Particulars your Lordſhips have not yet given a 
direct Anſwer, though put in Mind thereof by 


the Commons. 


* Your Lordſhips, at a Conference, having of- 
4 fered ſome Reaſons why you could not agree to 
& Committee of both Houſes, to adjuſt the ne- 
4 cellary Preliminaries, the Commons thereupon 
e defired a Free-Conference, and your Lordſnips 
“ agreed thereunto ; at which 'tis well known to 
many of your Lordſhips, who were then preſent, 
hat moſt ſcandalous 
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proaches and falſe Expreff 


„% Delays were frequently complained of 
. © Houſe of Lords. y by the 

** The Manner in which the Commons demand 
* this Committee, the Lords look upon as a dire 
„ invading of their Judicature ; and therefore 25 
„there never was a Committee of both Houſes 
© yielded to. by the Lords in caſe of any Impeach. 
ment for High Crimes and Miſdemeanors; f, 
* their Lordſhips do infift, that they will make no 
* new Precedent _ this Occaſion. Many In. 
peachments for Miſdemeanors have in all times 
been determined without ſuch a Committee: And 
* if now the Commons think fir, by an unprece. 
* dented Demand, to form an Excuſe for nor pro- 
“ ſecuting their Impeachments, ir is demonſtrable 
«© where the Obſtruttion lies. ; 

As to the Preliminaries which the Commons 
mention in particular, as prope to be ſettled ar 
* ſuch à Committee, they have received the Re. 
* ſolutions of the Houſe of Lords therein by their 
Meſſage of the Twelfth Inſtant ; from which (be. 
„ing Matters relating entirely to their Judicature) 
* their Lordſhips cannot depart. _ 

« As to the laſt Pretence the Commons would 
make to ſhelter the delaying the Tryals, from 
* ſome Fxpreffions which fell from the Lord Hz. 
% verſham at the Free-Conference, at which Offence 
vas taken; their Lordſhips will only obſerve, 


„ Firſt, That they have omitted nothing which 
“might give the Commons all reaſonable Satisfa- 
* ction, of their Purpoſe to do them Juſtice in that 
* Matter, ſo far as is confiſtent with doing Jultice 
* to that Lord; and alſo to preſerve all good Cor- 
<< reſpondence with them, as appears by the ſeveral 

* Steps they have taken. | 


* Secondly, That this Buſineſs has no Relation to 
„the Tryals of the Impeached Lords: And there- 
4 fore their Lordſhips cannot imagine why the 
* Commons ſhould make Satisſaction and Repar1- 
tion againſt the Lord Haver ſham, a neceſſary Con- 
dition for the going on with the Tryals, and at 
* the ſame time find no Difficulty in proceeding 
* on other Buſineſs. 


ons, highly reflefting upon the Honour and Juſtice of 


* the Houſe of Commons, were uttered by John Lord Haverſham, whereby the Commons were under 4 
“ neceflity of withdrawing from the ſaid Free-Conference ; for which Offence the Commons have, with 
* all due regard to your Lordſhips, prayed your Lordihips Juſtice againſt the Lord Hzver/ham, but have 


Aas yet received no manner of Satisfaction. 


The Commons reſtrain themſelves from enumerating your Lordſhips very many irregular and unpar- 
< Jiamentary Proceedings upon this Occafion ; but think it is what they owe to Publick Juſtice, and all 


* the Commons of England, whom they repreſent, to declare ſome few of thoſe Reaſons, why they pe- 


© remptorily refuſe to proceed to the Tryal of the Lord Sommers on the 17th of June. 

* Firſt, Becauſe your Lordſhips have not yet agreed, that a Committee of both Houſes ſhould be ap- 
“pointed for ſettling the neceſſary Preliminaries ; a Method never until this time denied by the Houſe. 
<* of Lords, whenſoever the Commons have thought it neceſſary to defire the ſame. 

_ * Secondly, Should the Commons (which they never will do) be contented to give up thoſe Rights 


* which have been tranſmitted to them from THEIR ANCESTORS, and are of abſolute neceſſity to 


< their Proceedings on Impeachments; yet whilſt they have any Regard to Publick Juſtice, they never can 
+ appear as Proſecutors before your Lordſhips, till your Lordſhips haye firſt given them Satisfaction, 
“that Lords Impeached of the ſame Crimes ſhall not fit as Judges on each others Tryals for thoſe Crimes. 
„ Thirdly, Becauſe the Commons have, as yet, received no Reparation for the great Indignity offered 
to them at the Free-Conference by the Lord Hrverſham. The © 
and cannot be ſuppoled to be under any neceſſity of delaying the Tryal of the Lord Sommers: There is 
© not any Article exhibited by them in maintenance of their Impeachment againſt the Lord Sommers, for 
the Proof whereof they have not full and undeniable Evidence, which they will be ready to produce as 
* ſon-as your Lordſhips ſhall have done Juſtice upon the Lord e and the neceſſary Prelimina- 
ries, in order to the faid Tryal, ſhall be ſettled by a Committee of both Houſes. 2 
- © The Commons think it unneceſſary to obſerve to your Lordſhips, that moſt of the Articles where 
the Lord Sommers ſtands Impeached, will appear to your Lordſhips to be undoubtedly true, from Mat- 
« jc 4 E . . R WO ters 


ommons are far from any Inclination, 


Houſe ſhall go this Day into the Court in Weſtmun- 
fer-Hall, in order to proceed upon the Tryal of the 
Lord Sommers, according: to the Order of the Day ? 

It was reſolved in the Affirmarive. 

A Meſſage was ſent ro the Houſe of Commons by 
Mr. Baron Tracy, and Mr. Baron Berry, to acquaint 
them, that the Lords intend preſently to proceed to 
the Tryal of John Lord Sommers in Weſtminſter- Hall. 

The Meſſengers being returned acquainted the 
Houſe, that the Commons were ad journed. 

Then this Queſtion was propoſed, Whether the 
Farl of Orford, and Lord Halfar may withdraw at 
the Tryal of the Lord Sommers ? 

Then this previous Queſtion was put, Whether 
this Queſtion ſhall be no put? 

It was reſolved in the Affirmative. 

Then the Main Queſtion was put, Whether the 
Earl of Orford, and Lord Hal fax ſhall have Leave to 
withdraw at the Tryal of the Lord Somers ? 

It was Reſolved ia the Affirmative. 

Then the Lord-Keeper deſired, that ſome further 
Directions be given to him in order to the Tryal in 
the Hall; and thereupon it was propoſed that this 
Proclamation be made in the Hall, viz. | 

IWhereas' 2 Charge of High Crimes and Miſde- 

meanors hat been exhibited by the Houſe of 
Commons, in the Name of Themſetves, and all 
the Commons of England, againſt John Lord 
Sommers, all Perſons concerned are to take no- 
tice, that he now flands upon his Tryal, and 
they may now come forth in order to make good 
the — Charge. | 
Alfter Debate the Queſtion was put, Whether this 
Proclamation ſhall be made. 1 
It was reſolved in the Affirmative. 

Ordered, That the faid Proclamation be made in 
the Hall hefore the reading the Articles of Impeach-. 
ment, and the Lord Sommers Anſwer; and alſo after 
they are read. : 

Ordered, That the Court in Weſtminſter-Hall be 


cleared for the Lords. F 
Then the Houſe adjourned to Weſtmnſter- Hall, 


and the Lords were called by the Herald, and went 
as Ordered , and being Seated in the Hall the Houſe 


was reſumed. 
Then Proclamation was made for Silence, as 


follows : 


* 


Our Sovereign Lord the King, firitly Charges and 


Commands 4 — of Perſons to keep Silence, 
1 in of Impriſonment. | 
q Then te Lindlinpe: asked Leave for the Judges 


to be Covered; which was agreed to. 
Then Proclamation, as Ordered, was made. 


After which, the Articles againſt Zohn Lord Som- 


2 were Read, and alſo his Lordſhip's Anſwer to 
em 


After which the ſame Proclamation was again made. 
Then the Lord-Keeper declared the Houſe was 


ready to hear the Evidence againſt John Lord Son- 
mers, and therefore deſired the Lords to give At- 


tention. 
moved to have his Council 


= Lord Sommers 
Whereupon the Houſe adjourned to the Houſe 
above, and went back in the ſame manner as 
Gn 11 * and being there the Houſe was reſi 
ol. IV. 
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«« ters of Record, as well as by the Confeſfion of the ſaid Lord Sommers, in his Anſiver to the aid Ar- 
| « ticles; to which the Commons doubt not but your Lordſhips will have a due Regard when his Tryal 
« ſhall regularly proceed. =; „ ang) Wind 0 | 


The Houſe being moved to go into Weſ nfter- 
in order to the Tryal of the Lord — Þ 
After Debate this Queſtion was put, Whether this 


The Houſe being moved to acquit the Lord 
Sommers; and yr ne, * Dabbn nl hearing the 
Judges to ſeveral Queſtions asked them by the 
ds ; This Queſtion was propoſed, | 
That John Lord Sommers be acquitted of the 
Articles of Impeachment againſt him exhibitted by 
the Houſe of Commons, and all things therein 
— and that the ſaid Impeachment be dif: 
miſled. 
Then this Queſtion was put, Whether the 
Queſtion now Stated, ſhall be put in the Court 
ow 


It was Reſolved in the Affirmative. 
Then it was agreed and ordered, That in Weſ?- 
minſter-Hall the Lord Keeper ſhall. read the Qye- 
ſtion, and then call the Junior Baron preſent firſt, 
and ask every Lord, Whether Content, or Not Con- 
tent, and that every Lord ſtand up when called 
to, and give his Vote Content, or Not Content ; and 
that the Lord-Keeper, having taken their Votes, de- 
clare the Majority; and if the Majority be for Ac- 
quitting the Lord Sommers, the Lord-Keeper is to 
lare it ſo, and particularly to the Lord Son- 
mers, n- 
Then the Houſe adjourned again to Weſtminſter- 
Hall, and the Lords went in the ſame manner as be- 
fore; and being come there, the Houſe was Re- 
ſumed, and Proclamation was made for Silence. 
The Lord-Keeper put the Queſtion as follows, 
That hn Lord Sommers be Acquitted of the 
Articles of Impeachment againſt him, Exhibited by 
the Houſe of Commons, and all Things therein 
2 and that the ſaid Impeachment be diſ- 
m | 8 


* 


| Then the Lord-Keeper aſked every Lord, Whether 
Content, or Not, N 


Lord Haverſham Content. 
Lord Herbert Content. 
Lord Feffreys Not Cont. 
Lord Godolphin Not Cont. 
Lord Guilford Not Cont. 
Lord Dartmouth Not Cont. 
Lord Oſſulſton Content. 
Lord Osborne Content 
Lord Cornwallis Content. 
Lord Granville Content. 
Lord Berkely Content. 
Lord Lexington Not Cont. 
Lord Rockingham Content. 
Lord Lucas Content. 
Lord Colepeper Content. 
Lord Byron Content. 
Lord Fermyn Not Cont. 
Lord Mobun Content. 
Lord Howard Eſc. Not Cont. 
Lord Lovelace Content. 
Lord Hunſdon , Not Cont. 
Lord North Content. 
Lord Wharton Content. 
Lord Eure Content. 
Lord Fitzwalter Content. 
Lord Lawarr. Not Cont. 
Lord 2 3 Content. 
Lord Biſhop of Chicheſter Content. 
Lord Biſhop of Lincoln Content. 
Lord Biſhop of Sr. Aſaph Content. 
Lord Biſhop of Brijto/ Content. 
Lord Biſhop of Glouceſter : Content. 
Aa aa 2 Lord 
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Lord Biſhop of Peterborough * © Contents Marquis of Normanby ß Not Cont 
12 Biſhos of Neewich | - Content. Duke of Newcaſtle © + Te, 
Lord Biſhop of Coventry and Litchfield Content. Duke of Schonberg Oontent. 
Lord Biſhop of Ely . Content. Duke of Bolton Content, 
Lord Biſhop of Bangor Content. Duke of Se. Albans - - 210i Content. 
Lord — Serum + . "Content. Duke of Northumberlunm Not Cont 
Lord iſhep of Preter Not Content. Duke of Somerſet  _ Not Cont. 
Lord Biſhop of Rochefley ' Not Content. Lord Steward ig Content. 
Lord Biſhop of Londar Tat Content. Lord Privy-Seal 1 
Lord Viſe. Weymouth Not Content, Lord Archbiſhop of Canterbury Content. 
Lord Viſt. Soy and Scale | ++ _ Oontent, | E446 if borloter 1 
Earl of Rochford Content. The Lord - Keeper declared the Majority was for 
Earl of Romney Content. Acquitting; and then declared, by 
Earl of Warrington Not Content. That John Lord Sommers was Acquitted of the 
Earl of Searbronugh — ©  — Content. Articles of Impeachment againſt him Exhibited by 
Earl of Marlborough , Not Content. the Houſe: of Commons, and all Things therein 
Earl of Momtagye + Content. contained, and that the ſaid Impeachment wag qi: 
| At em 57 Content. miſs d. n av O2 
Earl of _ BR 1990 Not Content. And alſo declared to the Lord Sommers, That he 
Fart of Abigdun?:nn Not Content. was Acquit tec. | 
t of Rocheſter ' © Not Content, | Then the Houſe adjourned to the: Houſe above; 
rt of 'Nott:ngham Not Content. and being come ns; the Houſe was reſumed, and 
1 of Berkeky x Content. the following Order made 
Earl of Radnor © Content, It is Cor dered, Ordered; and Adjudged by the 
Earl of Mactlesfeld Content. Lords Spiritual and Temporal in Parliament aſſem- 
Earl of Teverſham Not Content. bled, That Johm Lord Sommers ſhall be, and he is 
Fart o ' Shaftsbury Aa Content. — Acquitted of the Articles of Impeachment 
Eatl of Burlington Content. againſt him Exhibited by the Houſa of Commons, 
Earl of Bath © Content. and all Things therein contained; and that the ſaid 
Fail of Efſex' © Content. Ing ry thall be, and is hereby d iſmiſſed. 
Earl of Scarſdale 8 Not Cont. ts wants nr I Spiritual and Temporal 
Earl of Thauet Not Cont, in Parliament aſſembled, That the Proceedings in 
Earl of Carnarvon * Not Cont. this Houſe upon the Impeachments be printed; and 
Earl of Kingflon Content, that the Lords Committees appointed to. conſider of 
Earl of Stamford = Content. the Manner of Proceeding on Impeachments, do meet 
Earl of Pererborough Not Content. To- moro at Ten a- Clock, and inſped che Journals, 
Earl of Rrvers © Content. and draw up the Matter relating thereunto, in Or- 
Earl of Denbigh Not Content. der to be printed, and report to the Houſe, | 
Earl of Dorſet Content. Die Mercury 18 Juni, 1701., 
Fart of Suffolk Content. lt is ordered by the Lords Spiritual and Temporal 
Earl of Huntingdon Content. in Parliament aſſembled, That this Houſe will pro- 
Earl of Derby Not Cont. ceed to the Fryal of Edward Earl of Orford, on 
Karl of Oxford Not Cont, Mondny the Three and Twentieth Day of this In- 
Lord Chamberlain Not Cont, ſtant June, at Ten of the Clock in the Forenoon, 
Fart Marſhal Content. in-Weſtmrſter-Hall. 2 | 
Ford Great Chamberlain Nor Cont. | 
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A Meſſage was ſent to the Houſe of Commons by 
Sir Jom Francklyn, and Dr. Edisbury, to acquaint- 


rhem, 


That this Houſe bath appointed „ 


Three and Twentieth Day of this Inſtant June, for 


the Tryal of Edward Earl of 


Hall, at Ten a-Clock. 


Orford, in M mi ler · 


A Meſſa e from the Houſe of Commons by the 
Lord Mordunt and others (on June the 20th) to 


the acquaint this Houſe, That in 4nſwer to the Meſſage 


of the Lords, appointing Monday next for the Tryal 


of the Earl of Orford, that the Lords haue been ac- 


quainted, That the Commons would: proceud, in the 


firſt place, againſt the Lord Sommers; and they are 


ready to go to that Lord's Tryal, as fnon: an ever the 
Commons have receiued Satrsfattion. for the: Aﬀront 
offer d to the Houſe of — the: Lord: Haver- 
ſham at the Free Conference ;, that the neceſſary 


Preliminaries are adjuſied by a Committae of both 
7 Houſes. 9 Th £1.09 | ; 


Die Jovis 190 Funij, 1701. 


The Houſe being moved, I 


hat an Anßver be 


drawn to the Meſſage received from the Houſe of 
Commons the Seventeenth Inſtant, it is ordered by ford reported what they had drawn in Anſwer to the 
the Lords Spiritual and Temporal in Parliament af- 
ſembled, That the Committee appointed to conſider Seventeenth Inſtant; which was read, and agreed to. 


of the Manner of Proceeding on I 
withdraw preſently, to draw an An 


1 do 
er to the ſaid Sir- John 
eſſage. 1 3 ts Fee Page 545. | Das 
Then the Houſe was adjourned during Pleaſure, T . 


— he Lords vent to the Committee; which being 
ended, 
The Houſe was reſumed, and the Earl of Stam- 
received. from the Houſè of Commons the 


A Meſſage was ſent to the Houſe of Commons by 
uncklyn, and Sir Lacan alliam (Hild. 
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Fourth 


Uxkely to ha 


— * 
3. 1701. % William Earl of PoR TI. 

This Day John Lord Hever/ſhath delivered his 
Anfwer to the Charge of the Houſe of Commons 
Exhibited againſt him the Thitteenth Inſtant; which 


was read by the Clerk, as follows, vie. 


The AN SW ER of John Lord Haverſham to the 


Charge Exhibited againſt him by the Commons, for 
Words * at a Free Conference , on the Thir- 
reenth Day of this Inflant June, One Thouſand 
Seven Hundred and One. | 


HE ſaid Lord Haver/ſham, faving to himſelf 
all Advantages of Exception to the ſaid Charge, 
and of not being prejudiced by any want of Form 
in this his Anſwer ; and alſo ſaving to himſelf all 


Rights and Privileges belonging to him, as one of 
i Pes of 1 


rs ealm; for Anſwer to the faid 
Charge, faith, That on the Sixth Day of June, 
One Thionfand Seven Hundred and One, the Com- 


mans, by a Meſſage fent to the Lords, deſired a Con- 


fetence upon their Meſſage to the Commons of the 
June In which Conference they propo- 
kd to the Lords, That a Committee of both Hou- 
ſes might be nominated, to conſider of the moſt 

per Ways and Methods of proceeding on the 
fongeathaents of the Lords, according to the Ufage 
of Parliament. That on the Tenth of June, the 
Lords defired another Conference with the Com- 
mons; in which they delivered them their Reaſons, 
why they could not agree to the appointing of ſuch 
Committee, (vis.) Ft, That they could not find 
that ever ſuch a Committee was appointed on Oc- 
cafion of Impeachments for Miſdemeanors; and their 
Obligation to be cautious in admitting any Thing 
new in Matters relating to Judicarure. - Second)y, 
That although a Committee of this Nature was 
agreed to, upon the Impeachments of rhe Earl of 


Danby, and the Five Popiſh Lords for High-Treaſon; 


yet the Succeſs, in that Inftance, was not ſuch as 
thould encourage the 'purfuing the ſame Method, 
though in the like Cafe : And that after much Time 
— at that Committee, the Diſputes were fo far 

om being there ad juſted, that they occaſtoned the 
abrupt Concluſion of a Seffion of Parliament. 
Thirdiy, That the Method of Proceedings on Im- 
peachments for Miſdemeanors, are ſo well ſettled by 
the Ufage of Parliament, that no Difficulties were 
| „nor none had been ſtated to them: 
And that all the Preliminartes in the Caſe of Stephen 
Gouderr, and others, (which was the laſt Inſtance 
of Impeachments for Mifdemeanors) were eafily 
ſettled and agreed to, without any fach Committee. 
Fonrthiy, That the Propofal of the Commons came 
ſo very late, that no other Fruit could be expected 
of fach a Committee, but the preventing of the 
Tryals during this Seffron. Whereupon the Com- 
mons, on the Twelfth of June, defired of the Lords 
2 Free Conference, on the Subject - Matter of the 
laſt Conference. That the Lords, on the ſaid Twelfth 
of June, came to Two Refolnmions in relation to 
the Lords Impeached : © Firſt, That no Lord of 
* Parliament, Impeached of High Crimes and Miſ- 
* demeanors, and coming to his Tryal, ſhall, upon 
© his Tryal, be withoor the Bar. Secondly, That 
no Lord of Parliament, Impeached of High 
* Crimes and Miſdemeanors, can be precluded 
from Voting on any Occaſion, except in his own 
* Tryal. And by ngers of their own, the 
Lords acquainted the Commons with the faid Two 
Refolutions, and alfo that they agreed to a Free 
Canference with the Commons, and appointed the 
next Day, That upon the Thirteenth of Zane, 


AN Dy &c. 
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Mr. Harcourt, one of the Managers, begin tie 


Free Conference on the Part of the Commons, and 
argued upon the Four Reaſons given by the Lords, 


why they could not agree to the appointing a Com- 


mittee of both Houſes; and principally relied upon 


— in the Caſe of the Popiſn Lords; and 
ed upon the Delay, that the not agreeing to the 
Nomination of ſuch a Committee would neceſſarily 
occaſion, whereby the Lords Tryals, and the Juſtice 
due to the Nation, would be retarded. And depart- 
ing from the Subject · Matter of the ſaid Conference, 


(which was, whether it were requifite to appoint or 
not appoint ſuch a Committee) the ſaid Manager 


diſcourſed upon the latter of the Two Reſolutions 
of the Lotds'communicated to the Commons, and 
faid, That be wiſhed the Lords bad ſent down their 


Reaſons, as well as their Reſolutions : Which Words 


ſeemed to the aid Lord Haverſham, to carry therein 


an Implication as if the faid Reſolution could have 
no Reaſon to juſtify it. That Sir Bartholomew 


Shower, another Manager for the Commons, ob- 
ſerved the ſame Method of Diſcourſe: And having 
argued upon the Lords Reaſons, departed from the 

pject-Matter of the Free Conference; and inveigh- 
ing againſt the Manner of the Lotds Judicature aſ- 
ſerted by their Reſolutions, ſaid, That it was abhor- 
rent to Juſtice, Which Expreſſions being foreign 


(as the ſaid Lord Hwerſham apprehended ) to the 


Subjed - Matter of the ſaid Free Conterence, which 
was, Whether fuch Committee of both Houſes 
ſhould be appointed or not? the ſaid Lord being ap- 
pointed by the Lords for one of the Managers of 
the ſaid Free Conference on their Behalf, in Viadi- 
cation of the Honour and Juſtice of the Houſe of 
Peers, and of their Judicature and Refolunons, in 
Anſwer to what had been faid by the Managers for 
the Commons, he ſpoke to the Effect following: 
* Gentlemen, I {hall begin what I have to fay, 
* a5 that worthy Member who opened this Con- 
* ferrence, That there is nothing the Lords more 
** defire that to keep a good Correſpondence, which 
is fo neceſſary to the Safety of the Nation, and 
* the Diſpatch of publick Buſineſs; and nothing 
they have more carefully avoided,” than what 
„might create a Miſunderſtanding between the 
* Two Houſes. A greater Inſtance of which. could 
* not be given, than the Meſſages my Lords 
returned to ſome the Commons had ſent them up; 
in which they took care to expreſs themfelves ſo 
«< cautioufly, that no Heat might ariſe from any 
* Expreflion of theirs. And as to what the worthy 
Members mentioned, in relation to Delay, the 
<© repeated Remembrances ſent the Commons, with 
relation to the ſending up the Articles againſt 
the Impeached Lords, are a ſufficient Inſtance 
* how deftrous they are that theſe Matters ſhould 
proceed. And the Lords have this Satisfaction, 
that it is not on their Part that the Tryals 
ate not in a greater Forwardneſs; they cannot but 
* look upon it as 2 great Hardſhip that any ſhould 
lie under Tong Delays on Impeachments. Perſons 
may be incapable ; Fats may be forgotten; Evi- 
* dences may be laid our of the way; Witneſſes 
may dye; and many the like Accidents may hap- 
pen. The Inſtance the worthy Members give of 
the Popiſh Lords, as it is a Crime of another Na- 
ture, and not fully to the Point, ſo it ſeems to 
“ make againſt what it was brought for: For the 
« worthy Members ſay there was but One of the 
« Lords brought to Juſtice, though Four more (as 
I take it) were Accuſed. And can any Man be- 
eve that the Commons have a Mind to bring 
* only 


The Proceedings on 


cc only One of theſe Lords to Tryal? It is incon- than the Treaty of Partition of One Thouſand Sir 
< ſiſtent with the Opinion that every Body muſt Hundred Ninety Nine; the Treaty of One Thouſand 
< have of their Juſtice.” And as to the Point of Six Hundred Ninety Eight, not being before the 
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44 Judicature, it were very hard upon the Lords, 
< that no Perſon ſhould be brought to Tryal, till 
< the Judicature of the Houſe be ſo fuſt. The Ju- 
& gicature of the Lords is their Peculiar, and hath, 
<« in former Ages, been Sacred with the Commons 
< themſelves. And this Houſe perhaps hath as 
4 much Reaſon to be jealous and careful of it, as 
< any other Houſe ever had; eſpecially when one 
“ fingle Precedent is ſo urged and inſiſted upon. 
One Thing there is, which a Worthy Member 
* mentioned, though I cannot ſpeak to it at Large, 
u- 


* becauſe I think my ſelf bound up by the Reſo 
“tions of the Houſe ; yet it muſt have ſome An- 


4 ſiver; (that is) As to the Lords Voting in their 


< own Caſe; it requires an Anſwer, though I can- 
© not enter into the Debate of it. The mons 
e themſelves have made this Precedent ; for in theſe 
„ Impeachments they have allowed Men, equally 
“concerned in the ſame Facts, to Vote in their own 
* Houſe: And we have not made the Diſtinction in 
e ours, that ſome ſhould Vote, and ſome not. The 
Lords have ſo high an Opinion of the Juſtice 
“of the Houſe of Commons, that they believe 
Juſtice ſhall never be made uſe of as a Maſk for 
any Deſign. And therefore give me Leave to ſay, 
though I am not to argue it, Tis to me a plain De- 
* —— that the Commons think theſe Lords 
innocent; and I think the Propoſition js undenia- 
* ble: For when there are ſeveral Lords in the ſame 
“ Circumſtances, in the ſame Facts, there is no 
Diſtinction; and the Commons leave. ſome of 
A theſe Men, at the Head of Affairs, near the King's 
© Perſon, to do any Miſchief, if they were inclina- 
< ble to it; it looks as if they thought them all in- 
* nocent, - This is a Thing I was in hopes I ſhould 
< never have heard äſſerted, when the Beginning of 
« it was from the Houſe of Commons. 
_ The faid Lord being here interrupted, he defired 
to be heard out, and that his Words might be taken 
down in Writing. But the Managers for the Com- 
mons broke up, and departed, refuſing to hear any 
Explanation. Now the ſaid Lord, as to any impli- 
cit Charge of a Deſign to reflect on, or diſhonour 
the Houſe of Commons, denies any ſuch Deſign or 
Intention, having for many Years had the Honour 
to fit in the Houle of Commons, and having ever 
had an honourable and teſpectful Senſe thereof: 
But the ſaid Lord was led to expreſs himſelf in the 
manner aforeſaid, for the Reaſons aforeſaid, and 
takes himſelf to be juſtified therein, by the Facts 
and Reaſons following. 

That the Nature of that Conference was, That it 
ſhould be free: The Occaſion of it, Becauſe either 
Houſe apprehended the other to be in an Error : And 
the End of it, That each Side may urge ſuch Fats 
as are true, and ſuch Reaſons as are forcible to con- 

vince. That one Article of the Impeachment againſt 
Fobn Lord Sommers was , That the Treaty of Parti- 
tion, of One Thouſand Six Hundred Ninety Nine, 
was ratified under the Great Seal, which then was 
in the Cuſtody of the ſame Lord, then Lord Chan- 
cellor of England. That the Commons, on the Firſt 
of April, One Thouſand Seven Hundred and One, 
reſolved, That the Earl of Portland, by negotiating 
and concluding the Treaty of Partition, was guilty 
of a High Crime and Miſdemeanor ; and purſuant 
thereto, lodged an Impeachment againſt him in the 
Houſe ot Peers: Which Vote and Impeachment 
could not have Reference to any Treaty, other 


the Impeachment 


Houſe of Commons till after the Time of that Vote 
and Impeachment; and yet the Earl of Zerſey, who 
then was Secretary of State, and a Privy-Counſel. 
lor, and actually Signed the faid Treaty of One 
Thouſand Six Hundred Ninety Nine, as a Plenipo- 
tentiary with the Lord. Port/and, ſtands Unimpeach. 
ed, and continues at the Head of Affairs, being 
Lord-Chamberlain, near his Majeſty's Perſon, ang 
in his Preſence and Councils (without Complaint, ) 
That the Earl of Orford, and the Lords Sommer: 
and Halifax, are ſeverally Impeached for adviſing the 
Treaty of Partition of One Thouſand Six Hundred 
Ninety Eight; and yet Mr. Secretary Vernon, who 
then was Secretary of State, and a Privy-Counſellor, 
and aRed in the promoting of the Treaty of Par. 
tition of One Thouſand Six Hundred Ninety Eight, 
ſtands Unimpeached, and ſtill continues one of the 
Principal Secretaries of State: And Sir Zoſeph Wit. 
liamſon, who then was a Privy-Counſellor, and 
tranſacted and Signed the Treaty of Partition of 
One Thouſand Six Hundred Ninety Eight, as a Ple- 
nipotentiary, ſtands Unimpeached. That the Lord Ha- 
pur is Impeached, for that he, being a Commiſſio- 
ner of the Treaſury, aſſented to the paſſing of di. 
vers Grants from the Crown, to ſeveral Perſons, of 
Lands in Ireland ; and yet Sir Edward Seymour, Sir 
Stephen Fox, and Mr. Pelham, who being ſeverally 
Lords Commiſſioners of the Treaſury, did ſeverally 
aſſent to the paſſing of divers like Grants from his 
Majeſty of Lands in Ireland, ſtand Unimpeached. 
Thar in the Impeachments againſt the Earl of Orford 
and Lord Sommers, one of the Articles againſt them 
is for procuring a Commiſſion to Captain William 
Kidd; and likewiſe a Grant under the Great Seal, 


of the Ships and Goods of certain Perſons therein 


named, to certain Perſons in Truſt for them; and 
yet other Lords, equally concerned in 2 the 
ſaid Commiſſion and Grant, ſtand Unimpeached. 
That the ſaid Mr. Secretary Vernon, Sir Edward 
Seymour, Sir Stephen Fox, and Mr. Pelham, not- 
withſtanding their being Parties in the ſame Facts 
charged in the faid reſpective Impeachments, have 
been permitted to Sit and Vote in the Houſe of 
Commons touching the ſaid Impeachments, and the 
Matters thereof. That theſe. Facts being true and 
ublickly known, the Conſequences reſulting there- 
om (as the ſaid Lord Haverſham apprehended) 
are undeniable, (viz.) That the doing of the ſame 
Thing by Two Perſons in equal Circumſtances , 
cannot be a Crime in one, and not in the other, 
Thar the Commons had no Reaſon to inſiſt, That 
the Lords ſhould not permit that in their Members, 
which the Commons had firſt permitted, and con- 
tinued to permit, and fo begun the firſt Precedent 
in their own Members. That it muſt be thought, 


that the Impeached Lords ( notwithſtanding the 


Facts alledged in the Impeachments ) are innocent 
of Danger to the King, when the Lord Jerſey and 
Mr. Secretary Vernon, who are reſpectively con- 
cerned in the Partition-Treaties, are permitted, with- 
out Complaint, to be at the Head of Affairs, and 
in the King's Preſence, and of his Councils, as not 
dangerous: That the Word Innocent, uſed in the 
Words ſpoken by the ſaid Lord Haverſham, can ex- 
tend no farther than to ſuch Matters as were done 


by the Impeached Lords, of the ſame Nature with 
whae was done by thoſe Unimpeached. All which 
Facts being true, and the Conſequences obvious, the 
ſaid Lord being ready to prove the ſame ; he _ | 

I | t 
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Thar the Words ſpoken by him at the ſaid Free 
| — . were not ſcandalous or reproachful, 
nor falſe or reflefting on the Honour or Juſtice 
of rhe Houſe of Commons, but were ſpoken upon 
4 juſt occaſion given, in anſwer to ſeveral E ions 
that fell from rhe Managers for the Commons, 
remote (as he conceives) from the Marter in Que- 
Kon, and reflecting on the Honour and Juſtice of 
the Houſe of Peers, and-in Maintenance and Defence 
of the Lords Reſolution and Judicature, and con- 
formable to the Duty he owes to the faid Houle. 
And the ſaid Lord humbly demands the Judgment 
of this Honourable Houſe therein. And rhe faid 
Lord Haverſham denies, That he ſpoke the Words 
ſpecified in the ſaid Charge, in ſuch Manner and 
Form as the fame are therein ſet down. And ha- 
ving thus given a true Account of this Matter, and 
it being true and indiſputable, That ſome Lords in 
this Houſe, equally concerned in Facts, for which 
other Lords are Impeached by the Houſe of Com- 
mons, are {till near the King's Perſon, in the great- 
eſt Places of Truſt, and Honour, and unimpeached ; 
and alfo, That feveral Members of the Houſe of 
Commons, equally concerned in the fame Facts, for 
which ſome of the Lords are Impeached, do how- 
ever remain unimpeached : The ſaid Lord thinks 
ſuch a Truth could never have been more properly 
ſpoken, in the Maintenance and Defence of your 
Lord{hips Judicature and Reſolurions. And inſiſt- 
eth, That what he ſaid at the Free Conference was 
not any ſcandalous Reproach, or falſe Expreſſion, or 
any ways tended to make a Breach in the good 
Correſpondence between the Lords and Commons, 
or to the interrupting the Publick Juſtice of the 
Nation, by delaying the Proceedings on the Impeach- 
ments; as in the ſaid Charge alledged, but agreea- 
ble to Truth, in Diſcharge of his Dary, and in the 
Defence of the undoubred Right and Judicature of 
this Houle, 


HAVERSHAM 


Ordered, That a Copy of the Lord Haver/ſham's 
Anſwer be ſent to the Houſe of Commons. 

Then a Meſlage was ſent to the Houſe of Com- 
mons, by Sir John Franchlyn and Sir Lacon Wilham 
Child, to carry down a Copy of the aboveſaid 
Anſwer. 
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A Meſlage from the Houſe of Commons by the 
Lord Mordant and others. See Page 548. 

Ordered, That the Committee appointed to con- 
ſider of the manner of Proceedings on Impeach- 
ments, do meet preſently and draw an Anſwer to 

this Meſſage. | | — 

The Earl of Stamford reported from the Lord 
Committees appointed to confider of the Manner 
of Proceedings on Impeachments, the Anſwer drawn 
by them, in Anſwer to the Commons Meſſage this 
Day; which was read and agreed to*as follows: 

A Meſſage was ſent to the Houſe of Commons 
by Mr. Gery and Dr. Newton, to acquaint them, 
That in Anſwer to the Meſſage of the Houſe 
of Commons of this Day, the Lords do acquaint 
the Commons, That they might have known by 
the Records of the Houſe of Lords, That the Lords 
have proceeded to the Tryal of the Lord Sommers, 
on Tueſday laſt being the Day appointed; and 
the Commons not appearing to maintain their 
. Articles againſt the ſaid Lord, the Lords have by 
Judgment of their Houſe acquitted him of the 
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« Articles of Impeachments againſt him, exhibited 
by the Houſe of Commons, and all things therein 
“contained, and have dilmifled the faid Im- 
4 peachment. 

* And the Lords have appointed Monday next 
* for the Tryal of the Eatl of Orford, on which 
* Day they will proceed on the ſaid Tryal. 

The 2 ſtill preſſing for a Committee 
* of both Houſes, (which the Lords never can con- 
* ſent to, for the Reaſons already given,) their 
* Lordſhips can infer nothing from their perſiſt- 
ing in that Demand, than that they never de- 
* hgned to bring any of their Impeachments to a 
* Tryal. 

* * to the Lord Haverſbam, his Anſwer is now 
4 before the Houſe of Commons, and the Lords 
“ reſolve to do Juſtice in that Matter. 

Die Sabbatt 21 Fun, 1701. 

The Houſe being moved to conſider what is 
fit to be done, in Relation to the Charge of the 
Houſe of Commons againſt oh Lord Haverſham, 
and after due Conſideration thereof, and the Lord 
Haverſham deſiring to be proſecuted, it was pro- 
poſed as follows, | 

That the Anſwer of John Lord Haverſbam to the 
Charge ſent up againſt him by the Houſe of Commons, 
having been ſent down to that Houſe, Ir is re- 
ſolved by the Lords Spiritual and Temporal in 
Parliament aſſembled, Thar unleſs the ſaid Charge 
ſhall be proſecuted againſt the faid Lord Haverſham 
with effect by the Commons, before the End of 
this Seſſion of Parliament, the Lords will declare 
and ad judge him wholly innocenc of the faid 
Charge. 

Then this Queſtion was put, Whether this Reſo- 
lution ſhall be agreed to? | 

It was reſolved in the Affirmative. 

It is Ordered by the Lords Spiritual and Tempo- 
ral in Parliament alſembled , That Sir David 
Mitchell, Sir Edmund Harriſon, George Dorring- 
ton, Eſq; Joſeſh Burchet, Eſq; Capt. George Bynns, 
Brooke Bridges, Eſq; George Cornwal, Elq; Capt. 
„ Griffah, Holmes, Edmund Hayman, 
and . . . . Traverſe, Eſq; his Majeſty's Surveyor 
General, do, and they are hereby required ro atrend 
this Houſe on Monday next at Ten of the Clock in 
the Forenoon, as Witneſſes on the behalf of Edward 
Earl of Orford. | 

A Complaint being this Day made of certain 
Printed Votes of the Houſe of Commons dated the 
20th Inſtant, wherein there are ſeveral Things highly 
reflecting on the Houſe of Peers; It is Ordered by 
the Lords Spiritual and Temporal in Parliament af- 
ſembled, That the Conſideration thereof ſhall be 
adjourned to Monday next, and all the Lords ſum- 
moned to attend with ſpecial Notice of this Order. 
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The Earl of Stamford acquainted the Houſe from 
the Lords Committees appointed to draw, or extract 
out of the Books, what is to he Printed in Rela- 
tion to the Lords impeached, and the Proceedings 
thereupon, what was tranſcribed in order thereun- 
to, and that there was more to he extracted, which 
as yet was not tranſcribed : Whereupon it was 
Ordered by the Lords Spiritual and Temporal in 
Parliament aſſembled, That any Three of the Lords 
of the faid Committee do meet when they pleaſe, 
after the Houſe is up, and give Order to the Clerk 
for what ſhall be further tranſcribed out of the Jour- 
nals, in Order to the Printing thereof. 

The Houſe reſumed the adjourned Debate upon the 
Printed Votes of the Houſe of Commons of the Twen- 
tieth 
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tieth Inſtant: After Debate, It was propoſed declare, 
That the Reſolutions of the Houſe of Commons in 
their Votes of the Twentieth Inſtant, contain moſt un- 
juſt Reflections on the Honour and Juſtice of the Houſe 
of Peers, and are contrived to cover their affected, 
and unreaſonable Delays in proſecuting the Im- 
peached Lords. | | 

The Queſtion was put, Whether this ſhall be 
the Reſolution of the Houſe? 

It was reſolved in the Affirmative. oh 

I. It is reſolved by the Lords Spiritual and Tem 
poral in Parliament aſſembled, That the Reſolutions 
of the Houſe of Commons in their Votes of the 
Twentieth Inſtant, contain moſt unjuſt Reflections 
on the Honour and Juſtice of the Houſe of Peers, 
and are contrived to cover their affected and un- 

| _— Delays in proſecuting the Impeached 
rds. 

It being alſo propoſed to declare, That the faid 
Reſolutions do maniteſtly tend to the Deſtruction of 
the Judicature of the Lords, to the rendring 
Tryals on Impeachments impraQticable for the fu- 
ture, and to the ſubverting the Conſtitution of the 
Enghſh Government | 

The Queſtion was put, Whether this ſhall be 
the Reſolution of the Houſe ? | 

It was reſolved in the Affirmative. 

II. It is reſolved by the Lords Spiritual and 
Temporal in Parliament aſſembled, That the ſaid 


Reſolutions do manifeſtly tend to the DeſtruQtion of 


the Judicature of the Lords, to the rendring Tryals 
on Impeachments impracticable for the future, and 
to the ſubverting the Conſtitution of the Engh/h 
Government. 

It being alſo propoſed to declare, That whatever 
ill Conſequences may ariſe from the ſo long defer- 
ring the Supplics for this Year's Service, are to be 


attributed to the fatal Council of putting off the 


Meeting of a Parliament ſo long, and to the unne- 
ceſſary Delays of the Houſe of Commons. 

After Debate, The Queſtion was put, Whether 
the laſt Words ſhall ſtand part of the Reſolution ? 
It was reſolved in the Affirmative. | 

Then the whole Reſolution was read, and the 
Queſtion was put, Whether theſe Words ſhall be 
the Reſolution of the Houſe? It was reſolved in 
the Affirmative. 

III. It is reſolved by the Lords Spiritual and 
Temporal in Parliament aſſembled, That whatever ill 
Conſequences may ariſe from the ſo long deferring the 
Supplies for this Year's Service, are to be attributed to 
the fatal Council of putting off the Meeting of a Par- 
liament ſo long, and to the unneceſſary Delays of 
the Houſe of Commons. - 

Ir is Ordered by the Lords Spiritual and Tem- 

ral in Parliament aſſembled, That the ſeveral 

ſolutions made this Day be printed, with what 
was formerly Ordered to be printed our of the 
Journals relating to the Lords that were Impeached. 

Then the Houſe was adjourned during Pleaſure 
to Robe. | 

The Houſe was reſumed. 

The Houſe was called over by the Clerk, and 
the Names of the Lords preſent ſer down by the 
Heralds. | 

Then the Houſe was adjourned to IWeſiminſier- 
Hall, and the Lords went in the ſame Order as they 
did to the Lord Sommers's Tryal, and being come 
to the Hall and ſeated, the Houſe was reſumed. 

Leave was given to the Judges to be covered. 

Proclamation being made for Silence, the following 
Proclamation was made for Proſecution, vis, 


The Proceedings on the Impeachment 
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Whereas a Charge of High Crimes and Miſdemeg. 


nors bas been exhibited by the Houſe of Com 
in the Name of — wr and all 1 


England, againſt Edward Earl of Orford; all Perſon 


concerned are to take Notice, that he now fland; up. 
on bis Tryal, and that they may now come forth in 
order to make good the ſaid Charge. 


Then the Articles of Impeachment againſt El. 


ward Earl of Orford were read, and alſo his Lord- 
ſhip's Anſwer to the ſaid Articles. 

Then the ſame Proclamation as before was made 
for Proſecution z and the Lord Keeper declared, That 
the Court is now ready to proceed upon the Tryal 
of Edward Earl of Orford, and therefore their Lord. 
ſhips are to give Attention. ; 

The Earl of Orford ſaid, his Council were ready 
to be heard, if the Houſe pleaſed. 

Then the Houſe was moved, and did adjourn to 
the Houſe above, and returned in the ſame manner 
as they went down. 

Then the Houſe was reſumed, and Ordered, That 
the ſame Method be obſerved in giving Judgment in 
the Hall, as was at the Lord Sommers's Tryal, and 
the like Queſtion put in the Hall. 

The Houſe being called over, and the Name of 
every Lord preſent writ down for the Lord-Keeper : 

The Houſe was again Adjourned to Weſtminfter- 
Hall, where the Houſe was Reſumed,. and Procla- 
mation made for Silence. 

Then the Lord-Keeper put this Queſtion, 

That Edward Earl of Orford be Acquitted of the 
Articles of Impeachment Exhibited againſt him by 
the Houſe of Commons, and all Things therein 
contained, and that the ſaid Impeachment be Diſ⸗ 
miſled. | | 

The Lord-Keeper asked every Lord preſent, whe- 
_ a, or Not Content, beginning at the low- 


Lord Haverſham 
Lord Herbert 
Lord Ofſulſton | 
Lord Cormuallis 
Lord Berkeley 
Lord . Rockingham 
Lord Lucas 
Lord Colepeper 
Lord Mohun 
Lord Lovelace 
Lord North 
Lord Wharton 
Lord Eure 


Content, 


Lord Fitzwalter 


Lord Bergeven | 
Lord Biſhop of — 

Lord Biſhop of Peterborough 
Lord Biſhop of Lincoln 

Lord Biſhop of Norwich | 
Lord Biſhop of Coventry and Litchfield 
Lord Biſhop of E 

Lord Biſhop of Sarum 

Lord Viſcount Say and Scale 

Earl of Rochfor 

Earl of Scarborough 

Earl of Montague 

Earl of Portland 

Earl of Berkeley 

Earl of Radnor 

Earl of Maclesfe/d 

Earl of Shaftsbury 

Earl of Burlington 


in 


var 19,, 3 
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al of Kingſton 
— of Stamford 
Farl Rrvers | 

Lal of Huntingdon 
Fart Marſhal == 
Duke of Newcaſtle 
Duke of Schonberg 
Duke of Bolton 9, "Ra 
Lord Steward | 1 

Lord A. B. of Canterbury Content. 


After whic h, the Lord-Keeper declared, that the 
votes were Unanimous in the Affirmative. 
Then the Lord-Keeper declared, That Edward 
Farl of Orford was Acquitted of the Articles of 
Impeachment againſt him, Exhibited by the Houſe 
of Commons, and all Things therein contained, and 
that the {aid Impeachment be diſmiſſed. - 
And his Lordſhip alſo declared to the Earl of 
ord, That he was acquitted. W. 4 
Then the Houſe Adjourned to the Houſe above ; 
and being reſumed, it is Conſidered, Ordered, and 
Adjudged, by the Lords Spiritual and Temporal in 
Parliament aſſembled, That Edward Earl of Orford 
{hall be, and is hereby acquitted of the Articles of 
Impeachment againſt him, exhibited by the Houſe 
of Commons, and all Things therein contained, and 
that the ſaid Impeachment ſhall be, and is hereby 
diſmiſſed.  - - 1220 | 
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It is Ordered by the Lords Spiritual and Tem- 
poral in Parliament Aſſembled, That all the Articles 
of Impeachments, and Anſwers to them; the Lord 
Hiverſham's Charge and Anſwer ; the Lord Som- 
mers, and Earl of Orford's Tryal; and all other 
Things relating thereunto; and the Reſolutions of 
Monday laſt, be Tranſcribed and Printed; and that 
the Duke of Bolton, the Earl of Stamford, the Lord 
Wharton, the Lord North, Lord Haverſham, and 
Lord Sommers, or any Three of them, do Inf 
the Journals, and take care, that what is or be 


10 j 1 . 
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Tranſcribed, in Order for Printing, be perfect; and 


give order to the Clerk for Printing thereof. 


Then the Houſe taking into Conſideration, that 
there were ſeveral Lords Charged and Impeached by 
the Commons, and no Proſecution againſt. them, 
Ordered as follows, vis. 48 4 
The Houſe of Commons not having proſecuted 
their Charge, which the Bo up againſt John 
Lotd Have: ſham, for Words ſpoken by him ar a 


Day Ordered by the Lords Spiritual and Temporal 
in Parliament aſſembled, That the faid Charge againſt 
John Lord Haverſham, ſhall be, and is hereby 
Diſmiſſet. on N 
The Earl of Portland being Impeached by the 
Houſe of Commons, of High Crimes and Miſde- 
meanors, the firſt Day of April laſt: It is Ordered 
by the Lords Spiritual and Temporal in Parliament 
aſſembled. That the Impeachment againſt William 
Earl of Portland ſhall be, and is hereby Diſmiſſed, 
there being no Articles Exhibited againſt him. 
The Houſe of Commons having Impeached 
Charles Lord Halifax of High Crimes and Miſde- 
meanors, on the Fifteenth Day of April laſt, and 
on the Fourteenth Day of this Inſtant June exhi- 
bited Articles againſt him; to which he having an- 
ſwered, and no further Proſecution thereupon : It 
is Ordered by the Lords Spiritual and Temporal in 
Parliament aſſembled, That the ſaid Impeachment, 
and the Articles exhibited againſt him ſhall be, and 
they are hereby diſmiſſed. en 
The Houſe of Commons having Impeached Tho- 
mas Duke of Leeds, of High Crimes and Miſde- 


meanors, on the Seven and Twentieth of April, One 


Thouſand Six Hundred Ninety, Five, and on the 
Nine and Twentieth of the ſaid April exhibited Ar- 


ricles againſt him, to which he anſwered, but the 


Commons not Proſecuting : It is Ordered. by the 
Lords Spiritual and Temporal in Parliament afſem- 
bled, That the ſaid Impeachment, and the Articles 


exhibited againſt him ſhall be, and they are hereby 
Diſmiſſed. || n 
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The Proſecution and Tryal of Col. NIGHñOLAS Baran, 


in the Province of New-Y ork, 


N the 16th of January, 1701, Capt. 
Sal 7obn Nanfan, Lieut. Governor, and 
the Council, made the following Or- 


der, vis. 


4t a Council held at Fort William Henry, this 1 675 
of January, 1701. Preſent the Honourable John 
Nanfan, E/7; Oc. M7 ,' 8 


„ITI is hereby ordered, That Alderman John 

Hutchins do appear before this Board to Mor- 
* row Morning, and then and there produce to the 
Board the Addreſs to his Majeſty, the Addreſs to 
* the Parliament, and the Addreſs to the Lord Corn- 


hury, which was Signed by ſeveral of the Inha- 


* birants of this City, and Soldiers of the Gariſon, 


in his Houſe about three Weeks fince, on the Pe- 


* nalty that ſhall thereon enſue. Bus 
Vol. IV. By Order of Council, B, Coſens, 


for High- Treaſon, Auno 170 


Whereupon Mr. Hutchins appeared, and for neg- 
lecting or refuſing to deliver up the ſaid Addreſſes 
on the 19th of January was committed to the com- 
mon Goal of the City of New-Tork, for the ſigning 
of Libels, ſaid to be againſt the Adminiſtration of 
the Government. 

On the 20th, Col. Bayard, Mr. Rip van Dam, Mr. 
Philip French, and Mr. Thomas Wenbam add reſſed 


the Lieutenant -· Governot and Council as followeth, 


ws 


To the Honourable John Nanfan, Eſq; Lieut. Go- 
vernor, and the Honourable Council of the Pro- 
N TT ons TO 
The Humble Addreſs of Nicholas' Bayard, Rip 
van Dam, Ful French, and Thomas Wer 
ham, on behalf of tbemſelves, and ſome of the 
irn 


ree · Conſetence the Thirteentł Inſtant; It is this 


| 
| 


| 
| 
| 
| 
| 


554 
reſt of the Freebolders and Inhabitants of the 
Province of New York. 


Humb ly ſhe wet b, ; ; g 
HA whereas by a Mittimus, bearing Date 
the 19th of 3 1701. Alderman 
* Hutchins ſtands coramitted for figning of Libels 
„ ſaid to be againſt the Adminiſtration of the Go- 


* vernment ; which pretended Libels we underſtand 


© to be an Addreſs to his Majeſty, another to the 

Parliament, and another to my Lord Corabury, 

* whom we underſtand by certain Advice we have 

received from England, to be nominated by his 

< Majeſty to ſucceed the late Earl of Bellomont, as 

our Governor; Copies of which (by ſaid Mirti- 

mus) we find are expected from ſaid Hutchins, 
and is Part of his Charge in the Commitment, 

the Copies of which Originals (being in our 

Hands or Cuſtodies) he cannot deliver: If there 
be no further Crime to be alledged againſt him, 
* we hope to make good the Legality of the faid 
* Addreſſes, and pray that the ſaid Hatchins may be 
< releas'd from his Impriſonment, or be admitted 
« to Bail; and your Petitioners ſhall ever pray. 
pK N. B. R u. D. P. F. T. W. 


Col. Bayard, and the other three Gentlemen, ha- 
ving perſonally delivered this Writing, and refuſin 
to ſurrender the Copies of the ſaid Addreſſes, had 
time given them, on their Parole, to appear next 
Day. And afterwards, the ſame Day, the Lieut. 
Governor did deliver the above Addreſs to his Ma- 
jelty's Attorney- General of this Province, for his 
Opinion in Law therein, which the {aid Attorney- 
General gave in Writing; and on the 21ſt Day 
came into the Council - Chamber, and there deli- 
vered it to the Lieut. Governor; which was read, 
and ordered to be entred in the Council-Book, in 


bec verba, 


May it pleaſe your Honour, t 
5 1 Have well conſidered the humble Addreſs of 
Nicholas Bayard, Rip van Dam, Philip French, 
* and Thomas M enbam, for the Releaſe of Alder- 
man Hutchins from his Impriſonment, ſent me 
** by your Honour Yeſterday ; and have alſo weighed 
the ſeveral Matters ſworn, and otherwiſe taken in 
** Council before your Honour, which do in any re- 
<< ſpett relate thereto ; and upon the whole, in obe- 
_ © dience to your Honours Commands, I humbly 
* preſent you with my Judgment and Opinion in 
«© Law, as follows : 
Iſt, That neither the Addreſs or Petition it ſelf, 
* 55 Re Matter therein contained, is Criminal or 
„ 2d!y, That the Refuſal of the Petitioners at the 
* Council-Board to produce the Copies (of certain 
<* Original Addreſſes mentioned in their Petition 
*« owned by them to be in their Cuſtody, and by 
<. their. Petition alſo, is not ſuch a Contempt to the 
Council, or other . Offence | againſt the Law, for 
* which the Petitioners may legally be committed. 


$a, Sh. Broughton. 


And afterwards the faid Perſons appeared, and 
continuing their Refuſal to — the {aid Co- 
pies ; notwithſtanding the Opinion of the Attorney- 
General, the ſaid Lieut. Governor and Council iflued 
the following Warrant. e 


By the Honourable John Nanfin, Eſc 7; his Majeſty's 
Governor and Commander in Chief of the j 2-4 


Jun. 21. 1701. 


The'Tryal of Cal. Nicnot.as Bayanp. 13 W. 3. 


of New-York, ond Territories depending iber 


) S. Staats. 


in America, Cc. and bis Majeſty's Honour able 

Council for this Province : To ſiaac D' Reimer 

Eg; High Sheriff of the City and County of Nen. 
ork, Greeting. 


6. Hereas by an Act of General Aſſembly of 
** this Province, made in the Year 1691 
* Eatituled, An ddl for the quieting and ſettling 
«* the Diſorders that have lately happened within th, 
“ Province, and for eltabliſhing and 'ſecuring 1hyjr 
« Majeſty's preſent Government againſi tbe hike Diſor. 
« ders 7 the future: It is among other Things 
Enadted, That whatſoever Perſon or Perſons ſpal 
< by any manner of Way, or upon any Pretence 
« whatſoever, endeauour by Force of Arms, or other. 
% ways, to diſturb the Peace, Good, and 9 ;jet of 
4e this their Mejeſiy a Government, as it is Noto eſta- 
* bliſhed, ſhall be deemed and eſteemed as Rehels and 
« Traytors wnto their Majeſties, and incur the Pains 
« Penalties and Forfeitures, as the Laws of Eng- 
“land haue for. ſuch Offences made and provided. 
* Notwithſtanding which, Col. Nicholas Bayard, as 
* has appeared by the Oaths of ſeveral Perſons ex- 
„ amined before Us in Council, by Conſpiracy and 
„Combination with John Hutchins, Eſq; lately 
„committed by us, t with ſeveral other Per. 
* ſons diſaffected to this his oye 7 Government, 
to the manifeſt Diſturbance of the Peace of the 
„ ſame, by divers indirect Practices hath drawn in 
* Soldiers, and others, to ſign ſcandalous Libels, 
„whereby they have endeavoured to render the 
* and preſent Adminiſtration vile and chea 
„ in the Eyes of the People; and the ſaid Co 
“ Nicholas Bayard hath incited the People to dif: 
% own the preſent Authority, and caſt off his Ma- 
“ jelty's Government, as it is now eſtabliſhed : The 
* Council! hath unanimouſly thought fir, and do 
««. reſolve; That the ſaid N. Bayard be committed 
« for High-Treafon. Theſe are therefore in his 
„% Majeſty's Name to require and command you, 
“immediately on your Receipt hereof, to take into 
« your Cuſtody the Body of the ſaid Col. Nicholas 
* Bayard, and him in the Common Goal of this 


City in cloſe Cuſtody to keep and ſecure, until he 


« ſhall be from thence delivered by due Courſe of 
« Law ; and for your ſo doing this ſhall be your 
4 ſufficient Warrant. Given under our Hands and 
« Sealsat Fort William Henry in New-York, in Coun- 
& cil this 21ſt of January, Anno Domini 1701, and 
&« in the 13th Year of the Reign of our Sovereign 
Lord William IIId. by the Grace of God, of Eng- 
& Iaxd, Scotland, France and beland, King, De- 
« fender, of the Faith. 
John Nanfan, R. Walters, | rrue Copy, Ex- 
min'd by me, 


J. D. Reimer, Sheriff. 


Which AR of Aſſembly, mentioned in the War- 
rant of Commitment, followeth in theſe Words, vis. 


An Ad for the quieting and fettling the Diſorders 
off — haue h within this _— — 

for the eſtabliſtung and ſecuring their Majeſites 
- preſent Government againſt the like Diſorders for 
the future. 


« FOraſinuch as the Good and Quiet, Eaſe, Pro- 
fit, Benefit and Advantage of the Inhabitants 

* Within this Province, doth chiefly confiſt in and 
| * altogether 


A. D. Peyſter, T. Weaver, 
25 W. Atwood. 


4 


1701. 
« aſtogether rely and depend upon their bearing true 
40 — and *— unto their Majeſties Crown 
4 of England, which is, and can only be the Sup- 
'« port and Defence of this Province. And whereas 
« the late haſty and inconſiderate Violation of the 
„ {ame, by the ſerting up a Power over their Ma- 

s jeſty's Subfects, without Authority from the 
« Crown of England, hath vitiated and debauched 
© the Minds of many People, Cc. and hath alſo 
« brought great Waſte , Trouble and Deſtruction 
« ypon the good People of this Province, their Ma- 


« jeſty's Loyal Subjects: For the Prevention whereof 


« in Time to come, be it therefore Enacted and Or- 
« gained by the Governor and Council, and Repre- 
« ſentatives met in General Aſſembly, and it is 
hereby Publiſhed, Declared, Enatted and Or- 
-« dained by the Authority of the ſame, That there 
« can be no Power and Authority held and exer- 
« cijed over their Majeſty's Subjects in this their 
« Province and Dominion, but what muſt be de- 
« rived from their Majeſties, their Heirs and Suc- 
« ceſſors. And we do hereby recognize and ac- 
„ knowledge, That their Majeſties Wham and 
« Mary are, and as of Right they ought to be by 
« the Laws of the Realm of. Eng/and, our Liege 
„Lord and Lady, King and Queen of England, 
& France, and Ireland, and the Dominions there- 
« unto belonging, E7c. That thereby their Princely 
« Perſons are only inveſted with the Right to rule 
« this their Dominion and Province; and that none 
„ ought or can have Power, upon any Pretence 
« whatſoever, to uſe or exerciſe any Power over 
their Subjects in this Province, but by their im- 
« mediate Authority under their Broad Seal of their 
© Realm of England, as now eſtabliſn d. . 

And be it further EnaQted by the Authority 
« aforeſaid, That wharſoever Perſon or Perſons ſhall 
& by any manner of Way, or upon any Pretence 
< wharſoever, endeavour by Force of Arms or other- 
« wiſe, to diſturb the Peace, Good, and Quiet of 
this their Majeſties Government, as it is now 
« eſtabliſhed, ſhall be deemed and eſteemed as Re- 
bels and Traytors unto their Majeſties, and incur 
the Pains, Penalties, and Forfeitures, as the Laws 
* of England have, for ſuch Offences, made and 


* provided. 


Upon Col. Bayard's Commitment, the City Mi- 
litia were by Beat of Drum called ro Arms, and a 


whole Company daily appointed to guard the Pri- 


ſon for about a Week following, and Defaulters 


ſtrictly puniſhed; which was burdenſome to the 
People, and occaſioned great Clamour ; whereupon 
it was taken off. 

The Priſoners being informed, that a Special 
Commiſſion was order d for their ſpeedy Tryal, pe- 
titioned the Lieutenant-Governor and Council, on 
the Sixth of February, in theſe Words. 


To the Honourable John Nanfan, Eſq; Lieutenant- 
Governor, &c. and the Honourable Council, &c. 


The Humble Petition of Nic. Bayard and John 
Hutchins, Sheweth, 


9 HAT your Petitioners are very ſenſible of 

+ the Farour intended them by your Ho- 
« noutrs, in appointing a Special Court for their 
„ Tryal ; that, in Conſideration of their Age, they 
might not be confin'd in a Priſon till the ordinary 
* Time for meeting of the Supreme Court. But 
the Papers being at preſent out of their Hands, 
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** which they ſhall have Occaſion for, in order to 
* make their Innocency appear, and not being like- 
ly to get them in ſo ſhort a Time as is prefix d 
* for the ſaid Tryal; your Petitioners humbly pray, 
That they may not be obliged to come to Tryal 
before the uſual Sitting of the Supreme Court. 
** And your Petitioners ſhall ever pray, &c. 


To .which a verbal Anſwer was given to Col. Bay- 
ard's Son, That out of mere Grace the Court ſhou d 
be deferred for Five Days. | 

On the 19. of February, the Commiſſioners ſate, 
and publiſhed their Commiſſion in theſe Words, via. 


he ILLIAM the Third, by the Grace of 
* God, of England, &c. To our loving 
* Subjects William Arwood, Eſq; Abrabam D'Peyſter, 
* Eſq; and Robert Walters, Eſq; ſendeth Greeting. 
Know ye, That we have aſhgned you, or any 
* Two or more of you, whereof you the ſaid l- 
<« ham Atwood we will to be one, our Juſtices, to 
* enquire by the Oaths of good and lawful Men of 
the City of New Jork, and by ſuch other Means, 
* Ways and Methods, which to you ſhall be the 
better known, by whom the Truth of the Matter 
may be the better known, on the 19*> Day of 
this Inſtant February, of whatſoever Treaſons, 
* Miſprifions of Treaſons, Inſurrections, Rebellions, 
* Murders, Felonies, Manſlaughters, Homicides, 
* Rapes, Burglaries, Miſpriſions, Confederacies, 
** Falſe Reports, Treſpaſſes, Riots, Rours, Unlaw- 
ful Aſſemblies, Contempts, Faults, Negligences, 
* Concealments, Oppreſſions, Champarties, Deceirs, 
** Miſdemeanors, and other Miſdeeds, Offences and 
© Injuries whatſoever, committed by Nicholas Bay- 
* ard and John Hutchins, and alſo the Acceſſaries 
* of them, in the Province of New Tork aforeſaid ; 
* and by who or by whom, to who or to whom, 
how, when and in what manner, and of other 
* Articles and Circumſtances in the Premiſes, either 
or any of them concerning; and the ſame Trea- 
*“ ſons, , and other the Premiſes for this 
Time, to hear and determine according to the 
Las and Cuſtoms of Enzl/and, and of this our 
* Province of New Tork in America. And we com- 
mand, That on the ſaid Day, at the City-Hall of 
the faid City, you or any Two or more of you, 
as is aforeſaid, diligently make Enquiry upon the 
* Premiſes, and all and fingular the Premiſes hear and 
determine, and do and accompliſh theſe Things in 
Form aforeſaid, which unto Juſtice appertains to be 
<< done thereupon, accord ing to the Laws and Cuſtoms 
* of our Kingdom of England, and of our ſaid Pro- 
** vince; faving unto us our Amerciaments, and 
other Things thereof unto us belonging. Alſo we 
* command our Sheriff of our ſaid City, That on 
the ſaid Day, on the faid Place, he cauſe to come 
before you, or any ſuch Two of you, as aforeſaid, 
«© or more, ſuch and ſo many good and lawful Men 
of his Bailiwick, by whom the Truth of the 
Matter may be the better — into. In Teſti- 
„ mony whereof, We have cauſed the Great Seal of 
* our Province to be hereunto affixed. Witneſs 
% Fobn Nanfan, Eſq; Lieutenant-Governor and 
“Commander in Chief of the Province of New 
* York, &c. in Council at Fort William Henry the 
<« 12*) Day of February, in the 13th Year of our 


“Reign, Ano 1701. 


And Proclamation being made in the uſual man- 
ner, the Pannel of the Grand Jury was called over ; 


thoſe who a ed and were {w were | 
* B b b b 2 * Johan. 
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Johan. D Peyſter, Forem. Aryen Hegelanr, 


David Provooſt, William Fackſon, 
Martin Clock, John Corbat, | 
Leendert Huygen, Johannis van Cortland, 


Barent Reynders, Caleb Cooper, 
Fohannis vander Spirgell, John van Hoorn, 


Johannis Out man, Burger Myndero, 
Hendrick Gilliſen, Gerret van Hoorn, 
Peter van Tillburgh, Jacobus D' Key, 
channis van Gieſen, Abrabam Kipp, 


Abraham Keteltas., Johannes van Santa. 
Jucob Boelen and Johannes Hardenbrook did not 


then appear. 


Before the Jurors were ſworn, the Council for the 
Priſoner objected againſt ſome of them, for declarin 
before ſeveral Witneſſes, then ready to be produc 
in Court, That if Bayard's Neck was made of Gold, 
he ſhould be hang d; at the fame time boaſting that 
they were of the Jury ; and prayed, That fince that 
Jury was ſummoned upon that Special Matter, fuch 
might not be ſworn. Which the Court over-ruled. 
Mr. Arwood, the firſt Commiſſioner, gave a long 
Charge to the Jury, aggravating the Facts Tuppoſc 
avainlt the Priſoner, and poſitively afferting, That 


thoſe Facts were Treaſon not only within the Words 
of this Act of Aſſembly, but alſo by the Common 
Lau before the Statute of the 25 of Edw. 3. | 


The Jurors having received the Charge, the Court 


adjourned till next Day. | 
IT be Court being met the 20th, the Ind ictment 


Againſt Col. Bayard was delivered by the Court to 
the Grand Jury ; and Mr. Weaver (appointed Solli- 


citor-General for this Service ) attended them with 


the Proofs, and inſiſted to be preſent with the Grand 


Jury, and that no Perſon ſhould be ſent for, bur 
whom he ſhould name; and that no Queſtion ſhould 


be aſk'd them, but ſuch as he ſhould approve of. 


On the other hand, John Corbitr, Caleb Cooper, John 
Cortland, and Facob d Key inſiſted, that the King's 


Council ought not be preſent with them at their 
| private Debates, and that they had a Right to ſend 


or what Perſons, and aſk what Queſtions for their 
Information they ſhould think needful. Where- 
upon Mr. Weaver did threaten them, and (to uſe his 


own Expreſſion ) would cauſe them to be trounced, 


raking down their Names. And the Grand Jury 
broke up without acting. 

The Court, in the 8383 met accord ing to 
Ad jourment; and the Grand Jury being ſent for, 
Mr. Weaver made Complaint, That he was obſtruct- 


cd by ſome of the Grand Jury, who would not ac- 


quieſce to his being preſent at the Examination of 
the King's Evidence, and would have other Eviden- 
ces ſent for than what were by him produced. And 
thereupon Mr. Atwood did diſcharge the aboveſaid 
Four Perſons from their further Service; and cauſed 
Jacob Boek;:, who was abſent when the others were 
ſworn, to be ſent for from his Houſe, ſworn and ad- 


ded to the Grand Jury; and the Court adjourned till 


Seven a-Clock that Evening, but did not meet till 


about Midnight, when ſending to know if the Jury 


had found the Bill, and being informed they were 


Tparated, he adjourn'd the Court till next Morning 


at Eight a Clock; and in the way from the Court, 
in Patton faid, | If the Grand Fury will not find a 
Bill againſt Col. Bayard, I will bring an Information 
againſt him of High-Treaſon, and try him upon that. 
February 21. The Court met, and the Grand Ju- 


ry appearing in Court, the Ind ictment was brought 


in by the Foreman, endorſed Billa Vera, and figned 


with his Name. Upon which Mr. Ar j 
diately diſcharged © _—_ —_ 
Whereupon the Council for the Priſoner informeq 
the Court, that the Bill was not found by Twelve 
Jurors. And upon Examination it appeared to the 
Commiſſioners, that of ſuch of rhe — Who re- 
—_— - = Eight of the Nineteen were againſt 
finding the Bill; as appears by the Minutes of 
Court entred by — * 8 25 ” 


Jacob Boelen, Johannis Van Canta 
Abraham Krp, Walliem Fackſon, ' 
Jahn Van Heorn, Burger Myndero, 
Gerret Van Hoorn, Johannis Vanderſpicgel. 


Which Eight importuned the Court, that the 
Foreman might be brought upon his Oath, and the 
reſt ſent for to witneſs the Truth, That they only 
found the Signing the Addrefies, and not the Treg. 
fon. To which Mr. Arzwood made Anſwer, They 
were no longer Jurors ; they had preſented the Bill 
and the Court was poſſeſs d of it; it was now a Re. 
cord, and there is no Averment againſt a Record. 

Ordered, The Priſoner come to Tryal on Monday 
next come Sevennight ; to which Day the Court ad. 
journed accord ingly. 

On Monday the 24 of March, the Commiſſioners 
met according to Adjournment. 

Mr. Nicol (Council aſſigned for Coll. Bayard) 
moved, that the Indietment might be quaſhed, not 
being found by Twelve Men. And to prove the 
Matter of Law, offered to produce Authorities; 
and to prove the Matter of Fact oftered to produce 
Evidences in Court, if either were inſiſted on, the 
Grand Jury being then by Subpæna in Court. 

Mr. Sollicitor- General. What is moved in Behalf 
of the Priſoner, is moſt improper ; foraſmuch as 
the Indictment is found, and ſigned by the Foreman 
Billa Vera, there can be no Averment allowed againſt 
a Record brought in by the Body of a Grand Jury; 
and therefore I deſire the Priſoner may be 21 
and arraigned. 

Mr. Nicoll. This is a Matter of great Weight 
and Moment; and concerns not only the Life and 
Fortune of the Priſoner and his Poſterity, but the 
Right of every Eng//hman in the Province : It is not 
only lawful, but highly reaſonable, that an Indict- 
ment for High-Treaſon ſhould be found by Twelve 
Men at 1 By the Statute 13 E. 1. J. 2. c. 13, 
reciting, that Sherifts feigning many times certain 
Perſons to be indicted of Felonies and other Treſ- 
paſſes, take Men not culpable nor lawfully indicted, 
and impriſon them. 

** Whereas they were not lawfully indicted b 
* Twelve Jurors, it is ordained, That Sherif, 
**. where they have Power to enquire of Treſpaſſes 
by the * x Precept or by Office, ſhall cauſe 
* Inqueſts, Cc. to be taken by lawtul Men, and by 
* Twelve at leaſt, which ſhall put their Seals to 
* ſuch Inquifitions. | Here it is obſervable, that 
there is twice Iegitimo modo in a few Lines. 

Coke Inſt. 2. Part 387. ſays, Two Things are pro- 
vided, or rather declared by this Act: | 

1. Per legales homines ad minus duodecim faciant 
Inquiſitiones. 

Coke Inſt. 1. fol. 126. The Ind ictment is defin'd 
an Accuſation found by an Inqueſt of Twelve or 
more upon their Oath. 

Poulton de pace, &c. An Indictment of Treaſon, 
Felony, Treſpaſs, or any other Offence, is an In- 
quiſition taken and made by Twelve Men at leaſt. 


Coke 
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ke Inſt. 3. fol. 20. No Peer of the Realm, or 
2 EG, ſhall be convicted by Verdict; but 


the aid Offence muſt be found by above Four and 


Twenty, that is, by Twelve or above, at his Indict- 


ment, Oc. 
11 H. 4. 9. — — had been taken of Perſons 


named to the Juſtices, without due Return of the 


Sheriff; of which ſome outlaw'd before the ſaid 


Juſtices of Record, ſome fled to Sanctuary, &c. tor 
Treaſon, ſome for Felony : Granted, that henceforth 
no Ind ictment be made by ſuch Perſons, but by In- 
queſts of the King s law | Liege People, in ſuch 
manner as was uſed in the Time of his Noble Pro- 

itors; and if any Indictment be made hereafter 
in any Point to the contrary, that the ſame Indict- 
ment be alſo void, revoked, and for ever holden 
for none. 


' Crook Elie. 654. Clyncard was ind icted on the 8th 


of H. 6. the Record was ad Seftonem Pacis, &c. per 
Sacramentum A. B. C. D. & ahorum legalium homi- 
num in Comitatu prædicto preſentatus exiſit, &c. 
And it appeareth not that it was per Sacramentum 


duodecim ; for if it were preſented by a leſſer Num- 


ber, it was clearly ill, therefore it was revers'd. 

Mr. Arwood. There can be no Averment againſt 
a Record : If you can produce any Authority that 
jr was ever allowed to make an Averment againſt a 
Record, and ſpeak to that Head, you ſhall be heard; 
but to go on upon this Head, Whether or no the 
Grand Jurors are or can be brought to reveal the 


Counſel which they are ſworn to keep ſecret, cannot 


be allowed. | 
Mr. Nicoll. The Grand Jury conſiſted of Nine- 


teen Perfons, whereof Eight have openly in Court 


protefted that they found no Treaſon. 


Mr. Atwood. 


Vera; they are ſo endots d, have been publickly 
read in Court, and are of Record; for which Rea- 
ſon I nor no hody elſe can enquire further of it. 

Mr. Nicoll. This concerns the Subject's Life, and 
your Honour ought to be Council for the Priſoner ; 
and if a Miſunderſtanding happens by the Ignorance 
of the Jurors, ſo that the Bill is returned contrary 
to their Intendment, the Priſoner ought to be aſſiſted. 

Mr. Sol. Gen. Pray ſhew us any Authority, 
where an Averment has been offered againſt a Re- 
cord? 

Mr. Enot. May it pleaſe your Honour, I am 
Joined with Mr. Nicoll as Council for the Priſoner. 
The Queſtion that now ſeems to lie before your 


Honour is, Whether there can be any Averment of- 


fer d againſt a Record? There is an Act of Parlia- 
ment of the 11th of H. 4. wherein it is enacted, 
That a Grand Jury ſhall conſiſt de bonis & legalibus 
hominibus: And ſo likewiſe runs the Tenor of the 


Writ of Venire; for want of ſuch Perſons, the ſame 


Statute does declare the Indictment void. So that 


ĩt is a good Exception to an Indictment, to aver that 


any one of the Grand Jury was an Alien; which is 


Matter of Fact. How ſhall this Averment be made, 


1t fo be there be no Averment againſt a Record? 


And what Benefit has the Priſoner of this Act, un- 


leſs an Averment be allowed againſt the Record of 
this Indictment, it it ſhould ſo happen that ſome of 
the Grand Jury are not ſo qualified as the Act re- 
quires ? Which ſeems to me ſufficient Reaſon, that 
an Averment in the Caſe at the Bar, is good againſt 
a Record. 

Mr. Atwood. The Starute gives the Particulars 
_ may be averred, and no others can be allow- 
E 5 8 5 1 | a SES 
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have by me the Oaths of Two 
Men, That the Bills were found by Fourteen Billa 


_ 

Mr. Emor. Tis very hard upon the Subject: 
The Court appoints the Foreman of the Grand Ju- 
ry, and he may chance to be a Perſon prejudiced 
againſt the Priſoner, who may fign and return the 
Bill Billa Vera, without the Conſent of his Fellows, 
or a ſufficient Number; and becauſe it's Matter of 
— 4% ſhall no Averment be allowed againſt the 

ill? | 

Mr. Atwood. A Grand Jury, in a certain Caſe, 
on an Indiftment for Words ſpoken, found Billa Ve- 
ra; but as to the malitioſe, noramus; which made 
the Bill void : So in this Caſe, if the Jury, as to 
the Fact in the Indictment, had found B7/lu Vera, 
and as to Treaſon Ignoramus ; the Bill had been 
void, and the Court muſt have taken notice of it. 
But to this Bill there is no Endorſement but Billa 


Vera: The Court has received and publiſhed the 


Verdict, and therefore will proceed. 

Mr. Enot. But the Matter of Fact only appear- 
ed to the Jury; and when they underſtood the Bill 
to be laid treaſonable, they immediately objected 
againſt ir. | 

Mr. Atwood. The Bill is found, and appears to 
the Court Matter of Record; fo that you need not 
inſiſt any further upon that Head. A Grand Jury is 
an Inqueſt of Office, and an Inqueſt of Office may 
be found by a leſs Number than Twelve. Mr. She- 
rift, bring your Priſoner to the. Bar. 

Mr. Nicoll. I have ſomething elſe to offer. 

Mr. Arwood, Sheriff, ſtay a little. 

Mr. Nicoll. I have a Second ObjeQtion in Behalf 
of the Priſoner; and it is, That the Juries ſhould 
have been returned by Precepts under the Hands and 
Seals of the Commiſſioners; which we underſtand 
was not. | . 

This appears in Hale's Pleas of the Crown, 
ps: 134. Sit Edw. Coke's 4th Page of the Inſtitutes, 

itle Oyer and Terminef, ys the fame. There is a 
ſpecial Clauſe in the Writ of Oyer and Terniner, 
which ſays, We have commanded our Sheriff to ſun- 
mons, at ſuch Days and Plates ar you ſhall appoint, 
ſuch good and lawful Men, by whom the Truth may be 
the better known. How (hall the Sheriff know thoſe 
Days and Places, but by the Commiſſioners Precept? 
And how ſhall the Truth be known, if the Grand 
Jury are permitted to have no other Evidence but 
what are brought ex parte Regis? 

Mr. Sol. The Grand Jury are only to enquire for 

the King, and to receive or fend for no other Evi- 
dence than what are brought for the King. 
Mr. Nizoll, You may tell that ro ſomebody elſe, 
not to me; that is contrary to their Oath, which is, 
That they ſhall diligently enquire, and true Preſent- 
ment make. 

Mr. Atwood. All the Books ſpeak of the King's 
Evidence only, and agree that the Grand Jury may 
and ought to find upon probable Evidence, as appears 
in Babb:ngton. 

Mr. Emer. Sit Edw. Coke ſays, Part 4. of the 
Inſtitutes, Title Oer and Terminer, That the Juries 
ought to be returned by Precepts under the Hands 
and Seals of the Commiſſioners. There is no Di- 
ſtinction made between the Grand Jury and the Pet- 
ty Jury; ſo that the Venize's as well for one as the 
other, ought to have been under the Hands and Seals 
of the Commithoners. 

Mr. Sol. When you had the Government, Dr. 
Staate had a Bill found againſt him by Eight Men of 
a Jury of Fifteen. | | 

N. B. A private Perſon oppoſed the Aſſertion, 
but he was commanded: Silence, 


3 Mr. Nicoll. 
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Mr. Nicoll. I never heard of it, nor believe it to 
be true; but that is not to be taken for a Precedent, 
were it true. 
Mr. Atwood. Gentlemen you ſeem to miſtake the 
Lord Chief Juſtice Coke, where he ſays, There ſhall 
be 24 Peers upon the Arraignment of a Peer, Cc. 
for if there be but 13 Peers, and the Majority agree 
to it, it is underſtood to be found by 12 of them. 
There is ſomething in that which you offer, of 
the Precept being under the Hands and Seals of the 
Cnmmiſſioners in the Return of the Petty Jury; but 
this does not at all affect the Grand jury: For which 
Reaſon, if you ſee Cauſe to move it, Time may be 
granted to mend that Miſtake. Is there nothing 
elſe you have to offer? 
Mr. Nicoll. Nothing at preſent. 

Mr. Atwood. Mr. Sheriff, bring the Priſoner to 
the Bar. ; | 

Which was done accordingly. | 

Clerk of the Crown. Nicholas Bayard, hold up 
thy Hand. You ſtand indicted, &c. 


City and County of New-York, in the Province of 
New-York in America. Anno Regm Regis Guli- 
elni Tertii, nunc Anglie, &c. Decimo Quarto. 


M HE Jurors ſworn, and charg'd to enquire 

4 for our Sovereign Lord the King upon 
“ our Oaths, do preſent Nicholas Bayard of the City 
& of New-Jork in the Province of New-Tork in 
« America. Eiq; for that he the ſaid Nicholas Bay- 
* ard, the Fear of God in his Heart not having, nor 
ce the Duty of his Allegiance weighing, but being 
* moved and ſeduced by the Inſtigation of the 
6“ Devil, as a Rebel and Traytor againſt the moſt 
« Serene, moſt Illuſtrious, moſt Clement and moſt 
<& excellent Prince, our Sovereign Lord illiam the 
< Third, by the Grace of God, of England, Scotland, 
& France and Ireland, and of this Province of New- 
« Tork King, Defender of the Faith, Ec. His, the 
< faid Nicholas Bayard ſupreme, true, lawful and 
c undoubted Sovereign Lord; the cordial Love, and 
true and due Obedience, Fidelity and Allegiance, 
* which every Subject of our Lord the King that 
„ now is, towards him our faid Lord the King 
< ſhould bear, or of Right ought to bear, with- 
“ drawing and utterly to extinguiſh, intending and 
„ contriving, and with all his Strength purpoſing, 
< defigning, conſpiring and endeavouring, with di- 
< vers other Rebels and Traytors, to the Jurors un- 
* known, the Government of this Province of New- 


Jork, under him our ſaid Sovereign Lord the King 


© that now is of Right happily and duly eſtabliſhed, 
4 to defame, ſubvert, change and alter, and to 
« diſturb the Peace, Good and Quiet of this his 
* ſaid Majefly's Government of this his ſaid 
Province of New-lork, as it is now, and hath 
<< been for ſeveral Years laſt paſt eſtabliſhed ; on the 
Tenth Day of December laſt paſt, and in the 13th 
* Year of the Reign of our Sovereign Lord that now 
js, inthe Dock Ward of the ſaid City and County 
4 of New-Tork, and divers other Times and Days 
« as well before as after, at the ſaid Ward, and elſe- 
„ where in the City and County of New-Tork afore- 
“ ſaid, falſly, maliciouſly, deviliſhly, rebelliouſly, 
e and traiterouſly did compaſs, imagine, contrive, 
„ purpoſe, deſign, intend and endeavour to defame, 
© ſubvert, change and alter, and to diſturb the Peace 
* Good and Quiet of this his Majeſty's Government 
* of New-Jork as it now is, and hath for ſeveral 
* Years laſt paſt been eſtabliſhed. And the ſame 
<< moſt abominable, wicked and deviliſh, rebellious, 


13 W. 3. 
treaſonous and traiterous Contrivances, Intentio 

** Purpoſes and Endeavours aforeſaid, to fulfil — 
« {ett, and bring to effect, he the ſaid N;zhy,, 
* Bayard, by Confpiracy as aforeſaid, afterwargs 
* ro wit the ſaid Tenth Day of December laſt pa 
in the Year aforeſaid, in the ſaid City and County 
* of New-Tork aforeſaid, and divers other Days and 
* Times as well before as after, falſly, maliciouſl 

< adviſedly, clandeſtinely, rebelliouſly and traiter. 
* ouſly, with Force of Arms, &c. did ule divers 
* indirect Practices and Endeavours, to procure 
* Mutiny and Deſertion among the Soldiers in Pay, 


belonging to his Majeſty's Fort and Gariſon of 


Lay 


Fort Willam-Henry, in or near the ſaid City and 
* County of New-Tork aforeſaid, and did draw in 
„Numbers of them the ſaid Soldiers and others 
to ſign falſe and ſcandalous Libels againſt his 
* Majelty's ſaid Government, as it is now, and 
© hath for ſeveral Years laſt paſt been eſtabliſhed in 
„this Province: Which ſaid Libels, by the Procure- 
ment of the ſaid Nicholas Bayard as aforeſaid, were 
* figned by the ſaĩd Soldiers and others, and were like. 
* wiſe ſigned by him the ſaid Nicholas Bayard; in one 
* or more of which ſaid Libels, amongſt other 
Things highly reflecting on the paſt and preſent 
* Adminiſtration of the Government under his Ma- 
** jeſty in this Province, it is inſinuated and declared 
That his Majeſty's Subjects within this Province, 
Ware and have been for ſome Years laſt paſt, by 
* Perſons entruſted with the Adminiſtration of the 
© ſaid Government under his Majeſty, oppreſſed, 
* and that the ſaid Government hath been and is 
* rendred cheap and vile in the Eyes of the People, 
4“ as alſo that the preſent General Aſſembly of this 
* Province is not a lawful Aſſembly. By which, 
and divers other malicious Scandals in the ſaid Li- 
bels contained, he the faid Nicholas Bayard hath 
* incited his Majeſty's SubjeQs of this Province to 
-< difown the preſent Authority, and Government 
thereof, and to caſt off their Obedience to his 
< Majeſty's faid Government, as it now is, and 
“ hath for ſeveral Years laſt paſt been eſtabliſhed, 
* againſt the Duty of his the ſaid Nicholas Bayard's 
« Allegiance, againſt the Peace of our Soveteign 
„Lord the King that now is, his Crown and 
* Dignity, as alſo againſt the Form and Effect of 
“ one Statute or Act of General Aſſembly of this 
Province, enacted in the Year of our Lord God 
1691. entituled, An AF for quieting and ſettling 
* the Diſorders that bave lately happened within 
* this Province, and for eſtabliſhing and ſecuring 
* their Majeſty's preſent Government againſ} the 
&« like Diſorders for the future, 


La 


* 


Clerk What ſay you, Are you Guilty, or Not 
Guilty of the Indictment ? 

Priſoner. Not Guilty. And puts himſelf upon 
God and the Country, Cc. | 

Priſoner. I defire I may be allowed Two Clerks 
to take the Minutes of the Tryal. 

Mr. Atwood. No, you have a Solicitor allowed, 
he may take Notes ; any other will not be ſuffered 
to do it. | 

Priſoner. I find it was allowed my Lord Ruſſe! 
and others, to employ Clerks to take their Tryals : 
I pray the ſame Liberty. | 

Mr. Atwood. It was allowed my Lord Rſſel, but 
you would not be willing to meet with the Hard- 
ſhips of his Tryal. a 

Mr. Sol. Gen. Perhaps the Council will not in- 
fiſt upon the Miſtake of the Venire. 


Mr. Nicoll. We ſhall not inſiſt on that. 
25 Mr. At- 
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Mr. Atwood. But we will have it amended; and 
thereupon ordered 2 Precept to be directed to the 
Sheriff, under the Hands and Seals of the Com- 
miſſioners, to return a Petty-Jury the 6th. Inſtant; 


to which Day the Court adjourned, 


: 


March 6th. The Commiſſioners met. The Pri- 
ſoner was brought to the Bar, and the Petry-] 
being called, conſiſting of Eighty, ſome of them dic 
not appear. Whereupon it was ordered, that the 

fulters of the Petty-Jury be amerced Ten Pounds 
each, if they did not appear in the Afternoon, or 
thew a reaſonable Cauſe; and the Court adjourned 
till Three in the ne they met again. 

Mr. Sol. Gen. moved, the Court might be 


adjourned till To-morrow Morning, the King's Evi- 


dence being diſguiſed with Drink, which was 


L N 

. Nicoll moved, That it would be a Favour to 
the Priſoner to put off the Tryal till Monday. 

Mr. Atwood. No, I will take care to do m Doty, 
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* , not give Mr. Veaſy t 
Miniſter at New York. Opportunity 2 
mon againſt us. 


Mr. Atwoad. I obſerve Mr. Jamiſan to have Pen 
and Ink. Mr. Jamiſon, you are not permitted to 
write. 

Jamiſon. I only take Minutes for my private 
Sati faction. | wo 

Mr. Arwood, Tis true, an Attorney or Practi- 
tioner of the Court may take Notes for his private 
uſe, but you are no longer an Attorney of this Court, 
nor ſhall you be permitted to practiſe, until you 

ige your ſelf of having figned the Addrelles 
2 up your Pen and Ink. . 

March 7. The Commiſſioners met, and the At- 
torney-General was called, but did not a 1 

Mr. Atwaod. Mr. Secretary, let a Minute be 
made, That it = to this Court that the At- 
torney- General hat 
It is no wonder the People here contemn his Maje- 
ſty's Authority; ſince the Attorney-General, tho 
commanded to proſecute by the Government, hath 
neglected to do the ſame, and hath given a Bat. 
ment and Opinion directly contrary to the Lieut. 
Governor and Council. 

Mr. Atwood. Sheriff, fetch the Priſoner. Which 
was done. | 

Mr. Secretary. Before we proceed, read the Peti- 
tion which was given me this Morning by Col, Bay- 
ard's Son. Which was read in hec Verba. 


To the Honourable William Atwood, Eſq; Abraham 
D' Peyſter, E/q; and Robert Walters, Eſq; Judges 
of this Special Court, 


The Humble Petition of Nicholas Bayard, Sheweth, 


oh 'HAT your Petitioner's Council have in- 

formed him, that on Yeſterday they Pray” 
* ed, in the Petitioner's behalf, the Favour of this 
* Court to prove before your Honours by the 


Mr. Vealy was then 


* Oaths of the major Parts of the Grand Jury, 


there alſo ſubpena'd in Court, that the Indict- 
„ ment brought in for High-Treaſon againſt your 
* Petitioner by Capt. Johannes D* Peyſter (as being 
Foreman of the ſaid Grand Jury) was not found 
nor agreed to by any Twelve of that Jury, tho 
* the'moſt Part of them (as is evidently known) 
are your Petitioner's mortal Enemies, for no other 


** Cauſe, but on Account of the unhappy Diviſions - 


within this Province. Which faid Prayer of your 
l | 
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« Petitioner's Councit (as he is alſo informed) you 
* Honours have been pleaſed to over · rule, as not 
being praCticable by the common Form of Courts 


* Proceedings, But, May it pleaſe your Honours 


** This being A r of that moment, whereof 

“hardly a Precedent is to be found, as that a Fore» 
man fhalt ſo far impoſe upon a whole Grand 
** Jury, as to vring in an Indictment Bills Vera, 
* which the ſaid Inqueſt did not find not agree 
unto, neither in Matter nor Form; Your Petiti- 
©* oner therefore moſt humbly prays, that yout Ho- 
* nours will be pleaſed to take the Premiſes into 
your Honours ſerious Conſideration, and to grant 
* your Petitioner that Favour, as to haye all the 
* id Nineteen of that Grand Inqueſt ſworn be- 
© fore n your Honours, to diſcover the Truth, and 
* to afford your Petitioner ſuch Relief therein, as 
* to your Honours ſhall be thought moſt juſt and 
* expedient, But if it ſhould. fo happen (as your 
“ Petitioner does not hope) that your Honours do 
* not think fit to grant this your Petitiorer's moſt 
humble Requeſt ; your Petitioner further prays 
leave to acquaint your Honours with the exceſſive 
and almoſt unparallel'd Hardſhips your Petitio- 
* ner, in this very Tryal, labours under. In the firſt 
« Place, for that the Grand Jury, altho your Peri- 
< tioner had often prayed Mr. Sheriff that he might 
have the Favour and Juſtice of being tried by 
« Engliſhmen, and of Enghiſh Extraction. of the be 


Character for Knowledge, Integrity, Juſtice, Con- 


* ſcience and Eſtates; yet W e pe- 
« titioner had not one allowed him 0 . 
« but all of them of Dutch Extraction and Edy- 
cation, and ſeveral. of em ignorant ta that de- 


< gree, that they can neither write nor read, nor 


„“ ſo much as underſtand the EA. Lang uage ; - 
© tho' ſufficient Numhers of 14 very 
* good Ability, Underſtanding, Integrity, Conſci- 


t- ence, and Eſtate, were to be had in the Baili- 
neglected his Majeſty's Service. wick ERS 
| And for a ſecond Inſtance of your Petitioner's 


“ Hardſhips, he finds now alfo a Petty Jury im- 
<< panell'd to ſerve upon his Tryal, all of em 
<< except five or fix, in like Manner of Dutch Ex- 


< traftionand Education, moſt of em handy-craft and 


hs e z very few that ever were of any 
“ Juries whatſoever, and extreme ignorant in the 


* Engliſh Language. 


Tour Petitioner therefore moſt humbly prays, That 
your Honours will be pleaſed to taks the Premi- 
ſes into your Honours favourable ond ſerious 
Confideration, and to afford your Petitioner ſuch 
Relief therein, as Fs Honours in Fuſtice 
and Equity ſhall think fs. And as in Duty 
bound, &c. | 

| N. Bayard. 
Mr. Arwed. Let a Minute be entred, that the 


Petition was read, and that it does appear to the 
Court that the Bill was found by more that Twelve 


of the Grand Jury. 
Mr. Atwood. Col. Bayard, the Laws do indulge 


you with Council, did you adviſe with them con- 


cerning this Petition? 


| Bayard. No, I did not. } 
Mr. Atwood, *Twere better you had; for yon 


have ated very indiſcreetly in this Matter; to arraign 


the Juſtice of the Grand Jury. 
The Jury being called, appeared. | - 
Timon van Bur ſert. :.. Priſoner accepts. 


Mr. Sol. Gen, challenge him for the King. 
Mr. Enot. 
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Mr. Enot. You are not to challenge, Mr. Solicitor, 


without Cauſe, by the Statute 23 Ed. 1. | 
Mr. Sol. By the common Law the King could 
challenge without Cauſe, but by the Statute that was 
taken away ; and in the late Tryal- of Peter Cook ir 
is ſaid by Lord Chief Juſtice Treby, That the King 
ſhould ſhew Cauſe, if not enough on the Pannel to 
ſerve, but pop ele. 
Mr. Arwood. It is a Thing fo plain, I wonder 
you will inſiſt on it. 2 
Mr. Nicoll. We ſay the King ſhould ſhew Cauſe, 
but do not ſay when. IF 


Gysber van Inbrough. Priſoner accepts. 
Mr. Sol. Challenges for the King. = 
Gerryt Uncle. | Priſoner accepts. 
Mr. Sol. Challenges, (ccc. 
William Faneway. _ Priſoner accepts. 
Mr. Sol. Challenges, Cc. pA 

T/aae Stoutenburgh. Priſoner accepts. 


Mr. Sol. I don't challenge him, but defire he may 
be ſworn on a Voire dire, whether any Perſon hath 
been with him on behalf of the Priſoner, to deſire 
him to be favourable to the Priſoner on this Tryal. 
Nags was ſworn upon a Vorre dire, and afterwards 

or the Tryal.] «FS „ 

Richard Sacket. Priſoner. I make no Challenge. 

Mr. Sol. I defire to know whether I may not firſt 
have him ſworn upon a Voire dire, and afterwards 
challenge him? 5 Is 
n Mr Atwood. No, you muſt challenge perempto- 

y firſt, 8 41 
Priſoner. I pray the Sollicitor may firſt make all his 
Challenges, and 25 leave me 2 l of Forty- 

Ebr Pre. | _— OO I 
Mr. Atwood. No, that muſt not be. 
[ Memorandum. The reſt of the Eighty Jurors in 

the Pannel were in like manner challenged by 

the Priſoner or Sollicitor, till the Number of 

Twelve were ſworn, viz. one of them an Alien, 

two no Freeholders, and all the reſt Dutchmen, 

or of Dutch Extraction born here, very igno- 
' rant of the Engh/h Language, and of mean Ca- 
Degree 1 | 


Pacities to an extreme 


The Name of the Petty Jurors were as follows, viz. 


Iſaac Stontenburgh, Barent Kool, 
Jacobus Vanderſpiegel, Goert Olpherto, 
Andries Marſhalk, Samuel Beekman, 
Gerret Viele, Cornelis Clopper, 
Thomas Saunders, Oynrael Teneyck, 
Jacob Corneliſſe, © | Facobus Goelet. 


Mr. Sollicitor made an Introductory Diſcourſe and 
Harangue of about an Hour long, and had ſome 
Sheets of Paper in his Hand, out of which he read 
ſeveral ſcurrilous and falſe Reflections on the Exgliſb 
Inhabitants of this Colony, with the French and 
principal Dutch, having Retroſpection for many 
Vears paſt, only gebe to incenſe and inflame the 
Jury, charging the Priſoner to be the Head of 4 
Faction, a malignant Party, who had endeavoured to 
introduce Popery and Slavery, Diſturbers of our 
Iſrael, as they had been that of Capt. Leyſler's Go- 
vernment, which (he faid) was now juſtified at 
Home to be Legal; that the ſaid Party was a Neſt 


of Pirates, Betrayers of our Prince and his Laws, 


a Parcel of Banditti s, who had offered the late 


Earl of Bellamont a Reward of Ten Thouſand Pounds 

to connive at Piracies, and One Thouſand Pounds to 

himſelf to ſolicit it. That ſome mean and broken 

Merchants in London had made Complaints in their 
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Behalf to the Lords of Trade and Plantations, and 
to the Parliament againſt the ſaid Earl, bur that the 
ſaid Kalt Proceedings were, approved of: And 
uſed ſcandalous Reflections on Mr. Veaſy the Mini. 
ſter of Trimty-Church, and againſt Col. Smith the 
firſt Member of Council, though nothin . elating 
to this Tryal, and owned himſelf of the Leyſlerian 
Party, and that he would ftand and fall by it, cc.“ 
Then called his Witneſſes, who gave their Fyi. 
dences in the following Words, as they were taken 
in open Court; and ſince agreed unto by all of them 
reſpectively, as followeth ng 
| Samuel Cows ſworn, faith, : 
Gentlemen, When I come to ſpe k of the Ad. 
dreſſes, I muſt pray you to rake notice, that I can 
ſpeak poſitively to but very few Things that is in 
them; what I fay is to the beſt of my Remembrance 
and Underſtanding ; for I may be miſtaken in both, 
Twas about a Fortnight or three Weeks before Col. 
Bayard's Commitment, that T happened to come to 
his Houſe about ſome Buſineſs not at all relating to 
this Matter; concerning which, as we were talkin 
Col. Bayard ask d me, if T had ſeen the Addreſles> 
I anſwered, No. He then ſhewed me three Ad- 
dreſſes, the firſt was to my Lord Cornbury, the Per- 
ſons addrefling in it called themſelves Inhabitants of 
New-York, and others diſtant from it, and being 
ſome of them could not perhaps be preſent at his 
Lordſhip's Arrival here, did, by way of Addreſs, 
congratulate his Lordſhip into this Government, 


, 


wiſhing him all Health and Proſperity here, and 
that the Name of Party might be baniſh'd from 


among us. After I had read it, Col. Bayard ask d 
me if Thad any Thing to fay againſt it? 1 anſtwered 


no, and then ſigned it. The other two Addreſſes 


were one -to the King, 'and the other to the Houſe 
of Commons, or to the Parliament, (am not poſi- 
tive which) ; as I had read them, I remember I made 
this Obſervation in my ſelf, that they contained 
nearly both the ſame Things ; and in them, or one 


of them, to the beſt of my Remembrance, were 


contained theſe Things, The Perſons addreſling 


called themſelves Engliſhmen, and others, who though 


Foreigners, yet entituled to the Privileges of Ex- 


liſhnen here. It ſpeaks concerning the late Revo- 
lution here, of which I have but a confus'd Idea, 
and can remember nothing particular; afterwards it 
ſpeaks concerning my Lord Bellamont's Adminiſtra- 


tion, in ſeveral Articles, of which I can remember 
but one, which is, that the Hotteſt and Ig noranteſt 
of the People were put into Places of Truſt. Then 
it ſpeaks concerning the late Aſſembly here, and 
tells you, That after this Aſſembly had choſe a 
Speaker, ſome of the Repreſentatives were informed 


that he was an A/zen; upon which they made a Mo- 


tion to the Houſe, that that Marter might be en- 
quired into ; but that Motion being refuſed, one 


Half of the Repreſentatives, or Ten of them, left 


the Houſe; notwithſtanding which, the remaining 
Part of the Repreſentatives, with ſome others they 


took in, did proceed to make Acts; in one of which 


Acts they gave a Sum of Money to the Lieut. Go- 
vernor, to tempt him to paſs theſe Acts; and like- 


-wiſe a Sum to the Chief Juſtice of this Province, 


to find Law and Form for their Proceedings ; and 

that theſe Things tended to the rendring the Go- 

vernment vile and cheap in the Eyes of the People. 
Sol. What Names do you remember you ſaw to 


the Addreſſes? 


Clows. I faw ſeveral Names there, but whether to 


all Three or to Two of them, or only to that of 
my Lord Cornbury, J cannot ſay; but I did, to the 


— r ene ed ao” is 


Q — wh — + . 


F 
tl 
2 
1 


3 


remembrance, ſee the Names of Rip 

bel UP  Herthew Ling, Charles Wooley, Robert 
Loiag one, and Mr. Anderſon ; but T am not cer- 
rain whether 1 ſaw Mr. Jamiſon's Name there or no. 
When 1 had read them, I told Col. Bayard they 
contain d Things done before my time, and I did 
not therefore think it proper for me to fign them ; 
upon which he replied, then don't ſign them. 

Mr. Sol. 1 ſhall read what you ſaid before the 
7ouncil. | 
3 Do ſo, if you pleaſe. | 

Mr. Sol. Don't you remember that it was faid, 
that my Lord Be/lamont had put the molt ingenious 
and * Men of the Province out of all Places 

Truſt? | | 
w_ No, I cannot remember that. | 

Mr. 501. 1 think you faid fo before the Council. 

Cows. Perhaps I might ſay ſomething like it 
when I was before the Council, though I don't be- 
lieve there is any eſſential Difference between what 
I now fay, and what I ſaid to the Council; yet if 
there be, I hope what I then Aid will not be taken 
to my Prejudice: I was then ſent for by the Go- 
vernor's Letters, which ſeemed to import that he 
had Bufineſs with me of a far different Nature than 
to examine me about this Matter, ſo that I was then 
in a Surprize. | 


Mr. Sol. But you believe what you then ſpoke 


was true. | | 
Come. Without doubt; and I hope Mr. Coſens 
took care truly to write down what I then deli- 
vered ; but whether he did expreſs my Meaning 
right or no, I know not; for. I did not look over 
his Notes till the Day I ſaw them at your Chamber. 

Mr. Sol. Was not the Aſſembly called an Illegal 
Aſſembly > And that they had made Acts prejudi- 
cial to the Country. | 

Clows. No, I do not remember that. 

Mr. Sol. Was it not faid, that the Scum of the 
People were put into all Places of Truſt ? 

Claws. Perhaps I might before the Council uſe 
the Word Scum, but I now think it was, that the 


—4 and Ignoranteſt were put into Places of 


ru 
Mr. Sol. Mr. Clows, Pray tell us what was the Rea- 
ſon you did not ſign the other two Addreſſes? 

s. I think I am not at this time obliged to 
tell that, being it does not at all affect the Matter. 
Mr. Atwood. Ves but it does; you muſt tell us. 

owe. One of the chief Reaſons was, becauſe -I 
then thought that the ſaying the Aſſembly had gi- 
ven a Gift to the Lieut. Governor to tempt him to 


paſs their Acts, was a Reflection upon the Lieut. 


Governor; but it is my Judgment now that it was 
no Reflection at all upon him. 

Mr. Sol. How! And don't you think ſo now? 

Mr. Atwood. He only ſpeaks it as his Judgment. 

Mr. Sol. Don't you remember that the Aſſembly 
was called the Prerended Aſſembly ? 

Cows. No. 

Mr. Sol. Don't you remember it was ſaid, their 
Ilegal Proceedings? Don't you remember the Word 
Ilegal ? | 

Clows. No, I cannot remember that ; and I did 
deſire you at your Chamber to put that Word out 


of the Clerk's Notes. 


Col. Bayard. Did I ever ask you to ſign them? 
Ciows. No, you did not, you was ſo far from do- 


ing that, that you rather perſuaded me not to ſign 
them, and ſo did Madam Bayard who was then in 


the Room. | 
Vol. IV. 


be no more acti 


The Tryal of Cul. Nicholls Barany: K 


Mr. Nicoll Do you remember any Thing of the 
ord Oppreſſian in che Addreſs ? ig 
Clows. No, I do not remember that Word. 

E Mr. Sol. That the King's SubjeAs were oppreſſc4 

a? _ .. 

Mr. Nicoll. Was the Aſſembly called an Unlawf#! 
Aſſembly ? E | 
Cctoc. No. Gentlemen, I can ſpeak poſitively to 
but few of theſe Things: What I fay, is to the beſt 
of my Remembrance and Underſtanding.  - 
Peter Odyre a Frenchman Sworn ; and for. that 
he could ſpeak no Engliſh, Mr. Brieſack Chap- 
lain tothe Gariſon was Sworn to be his Inter- 
preter. „ N 
Mr. So, What do you know of the Papers that 
were at Col. Bayards ; and did you ſign them, or 
who deſired you ſo to do? 8 
dyre. Going by Col. Bayard's Houſe, one Mr, 


Bodinot told me I muſt ſtep into Col. Bayard's, and 


ſign an Addreſs to the King; and as I was a going 
in, I met Col. Bayard coming forth of his Houſe ; 
E in I ſaw the Addreſſes lying on the Table. 

r. Sol. Did Col. Bayard then perſuade you to 
ſign them, or did he tell you it was for your good 
to ſign them? | | 

Odyre. Col. Bayard then told me, I might fign if 
I would, or that I might not; and the Col. alſo 
told me it was for the good of the Country, and 
that if I was willing I might fign them, if nor I 
might let them alone, and then went away. 

Mr. Sol. I will now prove the Addreſſes figned at 
the Coffee-Honſe, and that Col. Bayard attended 
there for that Purpoſe. | : 

W. Richardſon, Inhabitant and Heuſe-keeper in 

the City Sworn. 

Mr. Sol. What do you know, Mr. Richardſon, 
concerning the ſigning the Papers at the Coffee 
Houſe ? | 

Richardſon. One Day drinking at one Spencers, 
] was deſired to go to the Coftee-Houſe, which I 
did; and when there, I ſaw a great many People, I 
believe near a Hundred ; and coming above Stairs, 
I ſaw Papers on the Table, which were called Ad- 
dreſſes, which I figned with others; and I faw 
among others Col. Bayard there, but he ſeemed to 

or concerned than any other. - 

Mr. Atwood. You are very forgetful of what you 
ſwore before the Governor and Council; but to put 
you in Mind ſomewhat of it; Did no Body tell you 
what Papers were to be figned ? | 

Richardſon. No Body at all. 

Mr. Sol. How many Papers did you fign ? 

Richardſon. I ſigned Three, but did not know 
what they were, but was told they were Addreſſes 


to the King and my Lord Cornbury, and the Parlia- 


ment; but did not read any of them; but I think 
one of them complained that the People lay under 
ſome Hardſhips here. 

Mr. Sol. You declared much more before the 
Council. | 

Richardſon. 1 was then called ſuddenly before the 
Council, and was ſurprized. | 

| John Baſhford ſworn. . 

Mr. Sol. Mr. Baſhford, tell the Court and Jury 
2 you know concerning the Papers at the Coffee- 

ouſe. 

Baſhford. I was at the Coffee ·Houſe, where L 
ſaw the Papers or Addreſſes, but don't know what 
they were or contained; and I figned Four or Five 
Papers there, but did not ſtay half a Quarter of an 
Hour. When I was there, I ſaw Col. Bayard 


py many others in the Room, but did nor 
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ſee his Name as I remember, to any of the 
Papers. | | 7 WT 

EN. B. Theſe five 3 755 were the three Ad- 

dreſſes, and the two Duplicates. 

Mr. Atwood. Theſe Witneſſes are very unwilling 
or very forgetful, having given a much different 
Account of 'Things upon their Oaths before the Go- 
vernor and Council. 

Baſhford. 1 have now had time to recollect my 
ſelf; but was then under a Surprize, not knowing 
what I was ſent for. | 

| Mr. Michael Chriſtian ſworn. 

Mr. Atwood. Mr. Chriſtian, What do you know 
concerning the Papers or Addrefles figned at the 
Coftee-Houſe ? 

Chriſtian. I remember ſome time ſince, about 
Chriſtmas I believe, I was at the Coftee-Houſe, where 
I faw the Addreſſes with many other People, but 


can't tell how many. 


Mr. Arwood. Do you believe there were more 
than Twenty ? | 

Christian. No, I believe there were not. I found 
three Addreſſes there, and ſigned them all, but the 
Subſtance thereof I cannot now remember; it is a 
good while ſince, and therefore cannot ſpeak poſi- 
tively to it. I remember a Queſtion was asked me 
at the Council, Whether there was any Complaints 
in the Addreſſes that the Soldiers wanted their Pay? 


I believe I might then anſwer ſomething about it, 


but I do not know any ſuch Thing in the Addreſſes, 
either of the Soldiers or their Pay. I remember that 
Col. Bayard was then at the Coffee-Houſe when I 
figned the Addreſſes, but don't remember that any 


Body deſired me to fign. 


Mr. Atwood. How many Hands, Mr. Chriſtian, 
* ſee to the Addreſſes? 
| #127. I cannot tell how many, but remember 
Col. Bayard amongſt others was there ; but he never 
asked me to fign either of the Addreſſes, nor can 
I remember that there was any Thing concerning 
either the Soldiers or their Pay in the Addreſſes. 

Mr. Atwood, Certainly theſe Gentlemen are very 
unwilling Evidences : Mr. Chriſtian is a Gentleman 
of good Learning, and it's ſtrange that he ſhould 
be ſo forgerful, that he cannot remember what was 
given in on his Oath before the Governor and Coun- 
cil ; he has either a weak or treacherous Memory. 

Mr. Hugh Gray ſworn, 

Mr. Sol. Mr. Gray, What do you know concern- 
ing the figning of thoſe Papers at the Coffee- 
Houſe ? | 92895 „ 
Gray. About December laſt being at the Coffee- 
Houſe, I met there one Mr. Scot, who asked me to 


go up into the Upper Room, which J accordingly 


did; and when there, I ſaw on the Table ſome Pa- 
pers, which afterwards I underſtood were Add reſſes 
to the King, Parliament, and Lord Cornbury: Some 
Body asked me to ſign them, which J did accord- 
Ingly, but don't know who it was. I remember 
Col. Bayard was there amongſt others, ſnioaking a 
Pipe of Tobaccco ; I believe there might then be 
about Ten Hands to the Papers, and about Five in 


the Room; that I read all the Addreſſes, but cannot 


now remember the Contents of them. 
Mr. Atwood. Mr. Gray, Do you remember there 
was any Complaints againſt the Government in 


thoſe Addreſles? 


Gray. No. _ 
Mrs. Hannah Hutchins ſworn. 

Mr. Sol. Now, May it pleaſe your Honours, I will 
prove the Papers ſigned at another Place. 

Mr. Atwood. Mrs. Hutchins, What do you know 


concerning theſe Papers brought to your Houſe ? 


brought ſome Papers to my Houſe, and left them 
with me, but did not ſtay at all, but bid me ſhew 
them to my . Husband, who was then at Church. 
theſe Papers remained at my Houſe about Thres 
Days, and then I delivered them to a Negro, wh, 
was ſent for them, but do not remember whoſe 


Negro it was : Col. Bayard was not at our Houp 


while the Papers lay there. 
Mr. Sol. Now I ſhall proceed to prove what fore 


of People were drawn in to ſign thele Papers. 


John Read ſworn. 

Mr. Atwood. What do you remember concerning 
any Add reſſes or Papers at the Houſe of Alderman 
Hutchins. | 

Read. Being on the 26th of December at Mr 
Hutchins's Houſe, I there ſaw ſome Papers, which 
one Mr. Burroughs then preſent asked me to ſign 


telling me they were Addreſſes to the King, Parlia. 


ment and Lord Cornbury, made for the good of the 
Country, and which were lying on the. Bed there: 
and thereupon I ſigned them, but did not read 
them ; I did not ſe Col. Bayard there, but believe 
I faw his Name to the Papers. I ſaw a great Num- 
ber of Names ſubſcribed to the Papers, as near as 
I can Judge about Two Hundred. 

Mr. Sol. Of what Age are you? 

Read. About Seventeen Years of Age. 

Edward Marſhal Sworn. 

Mr. Atwood. Where did you ſee theſe Papers, 
and what do you know of them ? 

Marſhal. Going one Day about Chriſtmas to the 
Houſe of Mr. Hurchins, to get a Witneſs to a Letter 
of Attorney, I faw there Five Addreſſes which 1 
figned ; one was to the King, another to the Parlia- 
ment, and another to the Lord Cornbyry, congratu- 
lating his Arrival. I read ſome of them, but found 
nothing in any of them that reflected upon the Go- 
vernor ; there was ſome Complaint of the Speaker 
of the Aſſembly being an Alien. Looking on the 
Names of the Subſcribers, I ſaw the Name of Ed. 
ward Marſhal before I had figned, but I don't know 
but there may be more Edward Marſhals than one 
in the Province. I did not ſee Col. Bayard at the 
Houſe, nor his Name to the Papers. 

John Buckly Sworn. 

Mr. Atwood. What do you know concerning any 

Papers at the Houſe of Mr. Hutchins ? 


. Buckly. Coming home from the Fort, and paſting 


by Mr. Hutchins's Houſe, I was asked to walk in 
by Mr. Hutchins, which I did ; and being come into 
the Upper Room I ſaw ſome Papers there, which 
were called Addreſſes, but I did not read oy of 
them, but that to my Lord Cornbury, which as J un- 
derſtood was a Compliment and Congratulation to 
him at his Arrival here. Mr. Hutchins then asked 
me to ſign it, but I refuſed ir, becauſe being a Lieu- 
tenant in the Gariſon, I was unwilling to do any 
ſuch Thing before any of my Elder Officers had 
done it. But I. did not ſee Col. Bayard nor his 
Name there. | 
Francis Cherman Sworn. 

Mr. Atwood. Give an Account what you know 


concerning any Papers or Addreſſes at the Houſe of 


Alderman Hutchins. Mi 
herman. Coming a while 7 to Mr. Hutchins s 
Houſe, and going up Stairs, I ſaw certain Papers 


there, and ſome People: Mr. Hutchins asked me to 


ſign thoſe Papers, telling me they were Addreſſes to 
the King and my Lord Cornbury; that they were for 


the Good of the Country and the Exgliſb, and I ex- 


2d by it to be made free of the City, and ſigned 
* MT V therefore 3 


1701. 
dre; but did not ſee Col. Bayard there, nor 
92 the Contents of the Papers. 
One Button Sworn. 

Mr. Atwood. What do you know concerning theſe 
Papers, Ce. ; 
Button. Hearing by ſome of my Fellow-Soldiers 
that there were ſome Papers or Addreſſes at Capt. 

Hutchins's, I was willing to go and 
i, ,The Liu, ſee what they were; and coming to 
Adireſſes, d, the Houſe there I found Five Papers, 
the Duplicates x 
of two of them. and ſigned them all Five, but do not 
remember to whom they were direCt- 
ed. Capt. Hutchins was there, but ſaid nothing at 
all to me about the Papers or figning them; nor 
can I remember whether they were in Paper or 
Parchment . I believe there were then about Thirty 
Names ſubſcribed, but ſaw neither Col. Bayard nor 
his Name there. 
Robert Cannel Sworn. 

Mr. Atwood. What do you know, Cc.? 

Crannell. Some time fince I came to Mr. Hutchins's, 
and there found Five Addrefles ; I read that ro my 
Lord Cornbury, and ſome of the Two others to the 
King and Parliament: In one of them, to the beſt 
of my remembrance, was contained a Complaint 
that the People of this Province lay under more 
Hardſhips than formerly, and that the Speaker of 
the Aſlembly of this Province was an Alien. I faw 
Col. Bayard's Name to that to my Lord Cornbury, 
but am not acquainted with his Hand-Writing at 
all. After I had read ſome Part, and been rold 
what the reſt of the Papers were, I ſigned them all 
Five, but no Body deſired or perſwaded me to 
do it. 

Mr. Atwood. Your Evidence is not fo full as when 
you gave in your Information on Oath before the 
Council. 

Cranncl, But it is, and I know nothing more. 

One Griggs Sworn. | 

Mr. Atwood. What do you know, Cc. 

Griggs. I was defired by one Bovell a Soldier in 
the Gariſon, to go to Mr. Hutchins's Houſe, and 
ſign ſome Papers; I was told and believed it was 
to make me free of the City ; thereupon I went to 
Mr. Hutchins's, and there figned them, but did not 
ſee Col. Bayard there. 

One Garnet Sworn. 

Mr. Arwood. Tell the Court what you know, Cc. 

Garnet. A great many of the Soldiers of the 
Gariſon figned, and they expected thereby to be 
made free of the City, many of them being 
Tradeſmen. 

One Fleming Sworn. 

Mr. Atwood. What do you know, c.? 

Heming. Coming ſome time ſince to the Houſe 
of Mr, Hutchins, I there ſaw ſome Rolls opened, 

with a great many Names thereto, 

After the Ad. but did not ſee any other Writing, to 

22 „e this I put my Name, and alſo then 

on the 2 pur down two or three Names for 

others, at their Requeſt, they having 

firſt put their Marks: I and the others expected by 

this to be made free of the City. I believe out of 

160 Men now belonging to the Fort, or thereabouts, 
there may be about Thirty that figned. 

One Bovell Sworn. 

Mr. Atwood. What do you know, c. 

Bovell. Coming to Capt. Hutchins's, I was ſhewn 
ſome Papers, which I was told were Addreſſes, to 
which I put my Mark, without being deſired by 
any Body ; I cannot Write nor Read. When I had 
* * Mr. Hutchins told me, that if any 
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of my Fellow Soldiers would come and fign alſo, 
they might; if not, they might let it alone. By 
this ſigning I expected to be made free of the City, 
but not from being a Soldier; but never heard Capt. 
Hutchins ſay ſo. 

Mr. Sol. I have now no more Witneſſes againſt 
the Priſoner. Here is a Paper ſigned by him, I de- 
fire the Clerk of the Council may be ſworn to prove- 
the ſame. | 

Mr. Coſens the Clerk of the Council Sworn. 

Col. Bayard. I own that Paper, It is a Petition to 
the Lieut. Governor and Council in Behalf of Al- 
derman Hutchins then in Priſon ; owning, with 
Mr. French, Mr. Wenham, and Mr. Van Dam, that 
the Copies of the three Addreſſes to the King, the 
Parliament, and the Lord Cornbury, were in our 
Hands, 

Then the Petition was read, and was the ſame as 

is Enter d in Pag. 554. 

After this, the Act of Aſſembly on which the 
Mittimus is grounded, was read. And after that, 
the Commiſſion to the Lord Bellamont at large, 
and the Lieut. Governor's Commiſſion. 

Mr. Sol. I defire Mr. Enot may be ſworn, whe- 
ther he did not give Advice to a certain Perſon 
about that Clauſe in the Addreſs to the Lieut. Go- 
vernor in Favour of Alderman Hytchins, viz. That 
the Lord Cornbury ſucceeded the Earl of Bellamont 
as Governor in New-York. 

Mr. Emot was commanded by Mr. Atwood to be 
ſworn ; and being ſworn, faid, I told Mr. French 
theſe Words in the ſaid Addreſs did not run cur- 
rent, and might give ground of Exception to ſome 
who would be apt to ſtrain every Word to the Pri- 
{oner's Diſadvantage. To which Mr. French replied, 
They had drawn the Addreſſes themſelves, and be- 
lieved it was well enough. 

Mr. Sol. I have now proved by the Witneſſes 
thoſe falſe and ſcandalous Libels ſet forth in the 
Indictment, whereby the Good, Peace and Quiet 
of the Government has been diſturbed, which by 
this AQ of Aſſembly is High-Treaſon. I have 
likewiſe proved that the Soldiers were drawn in 
to ſign thoſe ſcandalous Lihels, and that ſome did 
ſign blank Rolls, which was liſting of Soldiers, and 
iS Treaſon. By theſe Words in the Petition to the 
Lieut. Governor and Council, viz. [Who we under- 
ſtand by certain Advice we have received from Eng- 
land, zo be nommated by his Majefly to ſucceed i 
late Earl of Bellamont as our Governor | is a dif- 
owning and caſting off the preſent Authority, and 
his Majeſty's Government. | 


Mr. Nicoll. Your Honour and the Jury will 
pleaſe to take Notice that the Indictment conſiſts 
of divers Heads, as, That the Priſoner did com- 
paſs, imagine, contrive, purpoſe and deſign to de- 
tame, ſubvert, Cc. the Peace, Good and Quiet of 
this his Majeſty's Government. | 

That he uſed divers indirect Practices and En- 
deavours to procure Mutiny and Sedition amongſt 
the Soldiers. 

That he drew in Numbers of them the ſaid Sol- 
diers and others, to fign falſe and ſcandalous Libels ; 
and that he had ſigned them himſelf. 

Thar in theſe Libels it is declared, That the Sub- 
Jets in this Province are and have been for many 
Years laſt paſt, by thoſe entruſted in the Admini - 
{tration of the Government, oppreſs'd; and that the 
Government hath teen and is rendred cheap and vile 
in the Eyes of the People; as alſo that the General 
Aſſembly of this Province is not a lawful Aſſembly : 
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By which means, Cc. he hath incited his Majeſty's 
Subjects to caſt off their Obedience to his Majeſty's 
ſaid Government. | 
The Priſoner is not directly charged here with 
any Fact, except his own ſigning the faid Libels, but 
for Endeavours; the reſt are forc'd Concluſions and 
{irain'd Inferences drawn from thence. It is not al- 
ledged, that the Peace of the Government hath been 
diſturbed, or that any Mutiny or Sed ition hath been 
amongſt the Soldiers, or that any one of his Maje- 
{ty's Subjects hath caſt off his Obedience to his Ma- 
ſeſty's ſaid Government. By the Courſe of the 
Evidence, it appears there was an Addreſs to the 
King, an Addreſs to the Houſe of Commons, and 
an Addreſs to my Lord Cornbury, and a Petition or 
Addreſs to the Lieutenant-Governor and Council; 
bur all the Evidence is very lame and weak, as to 
the Three firſt. If we ſhould admit the making or 
ſigning of them to be any Fault or Crime, more 
ſpecially if the ſame ſhould amount to Treaſon : 
For by none of the Evidence ir does appear, that 
thoſe Addreſſes figned at the Coffee-houſe were 
the ſame Addreſſes which were at Col. Bayard s, or 
that the Addreſſes at Alderman Hurchins's were the 
ſame which were at the Coffee-houſe, or the ſame 
which were at Col. Bayard's: There is no Proof 
that the Priſoner figned theſe Addreſſes: Here is 
not ſo much as the Likeneſs or Compariſon of Hands 
produced, alledged, or proved; tho if it were, 
that would not do, In the great Tryal of the 
Biſhops, Mr. Pollexfen there affirms, P. 60. That 
| Compariſon of Hands is not good in a criminal Caſe ; 
and offers the Lady Car's Caſe in Siderſin s Reports, 
5. 418, 419. where it is ſo adjudged. | 
But 1 ſhall not dwell upon the Evidence; it is 
certainly the Right of the Subject to perition the 
King, whenever he conceives himſelf aggriev'd. In 
the Biſhops Tryal, p. 160. Mr. Pollexfen ſays, I 


never thought it, nor hath it ſince been thought b 


any body elſe, zo be a Crime to petition the King. 
Pag. 121. Serjeant Levinz affirms, The Subjects have 
a Right of petitioning the King in all their Grievan- 


ces. So ſay all our Books of Law; fo lays the 


Statute of the 13th of Charles 2. They may petition. 
Pag. 126. Sir Thomas Powis, then Attorney- General, 
acknowledges Acceſs to the King by Petition is open 
to every body ; the moſt inferior Perſon is allowed 
to petition the King. Pag. 135. Mr. Juſtice Hollo- 
way fays, It's the Birthright of the Subject to petition 


the King. If it's the Birthright of the Subject to 


petition the King, to procure or draw in Men to do 
what it's their Birthright to do, can never amount 
to a Crime. 

Mr. Arwood. I do not ſay Petitioning the King 
is a Crime, but it may be to petition the Houſe of 
Commons in the Plantations, where the King go- 
verns by his Prerogative. 

Mr. Nicoll. I cannot think it a Crime, for the 
Subjects of the Plantations to petition the Houſe of 


Commons; it's every Day's Practice: Conſult the - 


Votes in every Seffions, you'll find many Addreſſes, 
Petitions, and Complaints from the Subjects of the 
Plantations : It ſeems to be the Right of the Sub- 
Jets to petition the Houſe of Commons. The Sta- 
tute of the 13th of Charles the 2d, c. 5. reſtrains 
the Common Law; by that it plainly appears to be 
the Right of the Subject to petition the Houſe of 
Commons, or the King. The Proviſo in that Act 
ſays, That neither that Ad, nor any thing therein 
contained, ſhall be confirued to extend or hinder any 
Perſon or Perſons, not exceeding the Number of Ten, 
to preſent any publick or private Grievance or Com- 
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plaint to any Member of the Houſe of Co; a 
his Eleflion, or to the King's 10% os e 
cognition of primo William and Mary, declaring the 
Rights and Liberties of the Subjects, and ſeriling 
the Succeſſion of the Crown, thereby it is enatte 
amongſt other Things, That it is the Right of - the 
Subjett to petition the King; and all Commitments and 
Proſecutions for ſuch Pelitionime are illegal. And 
they do claim, demand, and inſiſt upon all and ſingu- 
lar the Premiſes, as their undoubted Rights and Li. 
berties; and that no Declaration, Judgment, Doings 
or — to the Prejudice of the People, in 
any the ſaid Premiſes, ought in any wiſe hereafter to 
be drawn into Conſequence or Example. Here is 
no Grant of any new — 25 but a Claim and 
Acknowledgment of an Ancient Right; and petiti- 
ons to the Parliament are as ancient as Parliaments 


themſelves. If the Subjects of the Plantations may 


not petition and complain to their Prince, they are 
in a worſe Condition than Slaves. The Cries of 
the Oppreſſions in the Plantations have gone up to 
Heaven, and are again come down upon the Earth 

and have inſpired and moved the King and Patliz- 
ment of England, to make a Law to check the exor- 
birant Actions of Governors in the Plantations, and 
make them accountable in Exgland for their Miſcar- 
riages abroad ; which can never be diſcovered to the 
King but by Petition. The Statute is in theſe 
Words: | 


An Act to puniſh Governors of Plantations in this 
Kingdom, for Crimes by them committed in the 
Plantations. f 


8 Hereas a due Puniſhment is not provided 

* for ſeveral Crimes and Offences commit- 
ted out of this his Majeſty's Realm of England, 
© whereof divers Governors, Lieutenant-Governors, 
* Deputy-Governors, or Commanders in Chief of 


* minions beyond the Seas, have taken Advantage, 
and have not been deterred from oppreſſing his 
* Majeſty's Subjects within their reſpective Govern- 
ments and Commands, nor from committing ſe- 
* veral other great Crimes and Offences, not deem- 
ing themſelves puniſhable for the ſame here, nor 
* accountable for ſuch their Crimes and Offences to 
* any Perſon within their reſpective Governments 
* and Commands: For Remedy whereof, Be it 
* enated by the King's moſt Excellent Majeſty, by 
and with the Advice and Conſent of the Lords Spi. 


© ritual and Temporal and Commons in Parliament af- 


* ſembled, and by Authority of the ſame, That if 
* any Governor or Commander in Chief of any Plan- 
tation or Colony within his Majeſty's Dominions 
beyond the Seas, ſhall, after the Firſt Day of A 
* guſt, 1700, be guilty of oppreſſing any of his Ma- 
jelty's Subjects beyond the Seas, within their re- 
* ſpective Governments or Commands, or ſhall be 
* guilty of any other Crime or Offence, contrary to 
* the Laws of this Realm, or in force within their 
reſpective Governments and Commands, ſhall be 
enquired of, heard and determined in his Ma- 
jelty's Court of Kings-Bench here in England, or 
before ſuch Commiſſioners, and in ſuch. County of 
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this Realm, as ſhall be aſſigned by his Majeſty's 


* Commiſſion, and by good and lawful Men of the 
* fame County; and that ſuch Puniſhments ſhall be 
* inflicted on ſuch Offenders, as are uſually inflicted 
for Offences of the like Nature committed here 
in Eneland, | | | 


This 


* Plantations and Colonies within his Majeſty's Do- 


170. 


his Profecution ſeems to be made to fruſtrate and 
erade this Act of Parliament. The Subſect is op- 
preſs d, or conceives himſelf to be ſo, and complains 
of this Oppreſſion; this complaining is made 
TREASON! Here is a ſtrange and fatal Dilem- 
ma on the SubjeAs of the Plantations: They muſt 
either ſuffer their Oppreffions, or be hang d for 
Traytors if they complain! 

What relates to the Act of Aſſembly of this 
Country, it can by no natural or legal Conſtruction 
he extended to make the Priſoner culpable. It is 
plain by the whole Purport of the AQ, that it has 
made no new Treaſon ; it only recognizes the King 
and Queen; and enacts, That thoſe who ſhall do 
any thing deſtructive to that Eſtabliſhment, by Force 

of Arms or otherwiſe, ſhall be Rebels and Trartors 
which they would be without this Act. If this 
Addreſs and Petition had been to the French King. 
the TR had been of another Nature. By the 
ſame Conſtruction every petty Battery, or other little 
Treſpaſs, may be a Treaſon. 

The Petition of Col. Bayard, and the other Three, 
js ſo far from diſowning the Government, that it is 
a direct acknowledging of the ſame. The Directi- 
on of the Petition is, To the Lieutenant. Governor, 
and the Council: The Ex n (That they have Ad- 
vice that the Lord Cornbury is to ſucceed the Earl 
F Bellamont) can with no Juftice or common Senſe 
be conſtrued to be a diſowning and caſting off of 
the Government. I think it wil! hardly be affirmed, 
that the Council ſucceeded the Earl of Be:/amont, 

and Caprain Nanfan the Coun- 
— 455 — cil; it fo, after OR of 

Pets ah, Bellumom, who was Captain- 
Capt. Nanfan, iu Lieut» General? We had Seven Cap- 
docs, _ _  tains-General; which is an Ab- 
ge ſurd ity I ſuppoſe none will 
altedge. A familiar Example will demonſtrate the 
Weakneſs and Falſity of chis Conſtruction: If a 
Captain of a Company be killed or abſent, the Lieu- 
tenant or next Officer has the full Command of the 
Company, as the Captain had, or could have; but 
I think no Man will jay he ſucceeds the Captain, or 
that when another Captain is . he ſuc- 
ceeds that Lieutenant or other Officer. So that I 
cannot think there is any Fact or Crime alledged or 
proved againſt the Priſbner, to charge him with 
this high Crime of Treaſon, or indeed with any 
other Crime whatſoever. - | | 

Mr. Em. By your, Honours Permiſſion, I am 
of Council for Col. Bayard the Priſoner at the Bar: 
But by reafon 1 am unwilling to ſpend too much 
of your Time, this Ttyal atready having been very 
long; and Mr. Nicoll, who is alſo of Council of the 
ſame Side, having amongft other things made it 
very evident, that for the Subject to petition his 
Majefty, is their ancient and undubitable Right; 

I half, cherefore make it my Buſineſs only, as 
hear as I can, to demonſtrate to this Court and Ju- 
ry, That had the King's Council made ample Proof 
of all, the Matters of Fact alledged in the Indict- 
ment, as the figning the Addreſſes, and other Things 
therein contained, to have been true; yet, in point 
of Law, they cannot amount to that Grand Crime 
of High:Treaſon, © T6. | 
In order to this, I ſhall, with as much Brevity 
as I can, examine into, and put your Honours in 
mind, and withal inform the Gentlemen of the Jury, 
what the Law of England (by which we are, or 
ought to be govern'd here) hath been, for near the 
Space of Four Hundred Years laſt paſt, relating to 
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this Grand Crime of High-Treaſon ; whereby it will 
manifeſtly appear, how cautious the Parliaments of 
England have been in making and incteafing the 
Laws to take away Mens Lives, and particularly for 
High-Treaſon. And I ſhall begin with the Stature 
of the 25th of Edw. 3. a Statute to which the 
greateſt Regard has been paid of any Act of Parlia- 
ment wharſoever, unleſs Magna Charta, as hereafter 
I ſhall briefly ſhew. 

I muſt alſo obſerve to your Honours, that before 
the making of this Act of Parliament of the 25th 
of Edto. 3. which was in Anno 1350, and which 
was the very firft Act relating to Treaſons, ſo many 
Things were charged as Hizh-Treaſon by the Com- 
mon Law, and there were ſo many Ambiguities and 
Diverfities of Opinions, that both Hiſtory and our 
Books of the Law ſufficiently inform us, ſcarce any 
Man knew how to behave himſelf. But now, by 
this Statute, the Particulars and Species of this 
Grand Crime are reckoned up, and all others exclu- 
ded, till declared by Parliament. For tho nothing 
can concern the King, his Crown and Dignity, more 
immediately than High-Treaſon, which our Law 
calls Crimen leſæ Majeſtatis, a Crime wronging Ma- 
jeſty; yet this good King Edward III. at the Re- 
_ of the Lords and Commons of England, in a 

arliamentary Way, and to make all After-Ages 
happy, makes a plain Declaration of ſuch Offences 
as ſhould for the future be deem d for High. Treaſon, 
and none other, unleſs declared by Parliament. 

This AQt of Parliament is branch'd out by Sir 
Edward Cute. in the Third Part of his Inſtitutes, 
into Six Clafſes or Heads; which I ſhall the rather 
take notice of, for that Tryals cf this Nature are 
very rare in the Plantations ; and they are theſe: 

1. The Compaſſing or Imagining the Death of 
the King, Breen or Prince, and declaring the fame 
by ſome Overt-A&t. 

The Killing or Murthering of the Chancellor, Trea- 


ſurer, Juſlices, &c. in their Place doing their Of- 


fice, Cc. 

2. To violate, or carnally to know the King's 
Conſort or Queen, the King's Eldeſt Daughter un- 
married, or Prince's Wife. 

3. Levying of War againſt the King. 

4. Adhering to the King's Enemies, and declaring 
the ſame by ſome Overt-A&t; and this muſt nor be 
Inimicus, ſed Hoſts. 

5. Counterfeiring of the Great Seal, Privy Seal, 
or King's Com, &c. 

6. And Laſtly, Bringing into the Realm Counter- 
5 Money, to the Likeneſs of the King's Coin, 
2 


Nou, if there is any other Offence which was 
not comprehended within one of theſe Claſſes, the 
ſame was thereby declared to be no Treaſon. 

In a Clauſe of which Act of Parliament we find 
theſe Words; which I ſhall the rather read, becauſe 
— it will very much concern this enſuing 

al. | 

* And becauſe that many other like Caſes may 
happen in Time to come, which a Man cannot 
« think or declare at this preſent Time, it is or- 
« dained, That if any other Caſe, ſuppoſed Trea- 
* ſon, which is not above ſpecify d, do happen be- 
« fore any Juſtices, the Juſtices ſhall tarry, without 
« any going to Judgment of the Treaſon, till the 
“ Cauſe be ſhewed and declared before the King 
e and his Parliament, whether it be judged Treaſon 
« or other Felony. | | | 


* By 
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By this we may eaſily perceive, and it's very ob- 
vious, that this Clauſe was made to prevent the 
Judges from taking upon them to declare any things 
to be High: Treaſon, but ſuch as are particularly 
expreſs d by this Statute of the 25th of Edw. 3. or 
by ſome other ſubſequent Act. 

Again, in the Reign of Richard II. we find ſundry 
other Things were declared by Parliament to be 
High-Treaſon, which were not comprehended with- 
in the Statute of 25 Edw. 3. But yet upon the 
coming in of Hen. 4. it was again enacted and de- 
clared, That nothing ſhould for the future be ad- 
Judged High- Treaſon, but what was ſo ordained 
by the aforeſaid Statute 25 Edw. 3. The Words 
are theſè: | | 

1 H. 4. c. 10. That whereas in Parliament, in 
* the 21ſt Year of the late King Richard, divers 
„ Pains of Treaſon were ordained by Statute, inaſ- 
* much as there was no Man who knew how he 
' © cougnt to behave himſelf, to do, ſpeik or ſay, for 

doubt of ſuch Pains; it's accorded and aſſented 

* by the King, Lords and Commons, That in no 

* Time to come, any Treaſon be adjudged other- 
© wile than it was ordained by the Statute, in the 

* Time of his Noble Grandfather King Ew. 3. 

Now this Statute, I am humbly of Opinion, is 
directly in the Negative, which ſays, That for the 
future nothing ſhall be adjudged Treaſon, otherwiſe 
than it was ordained by the aforeſaid Statute of the 
25th of Edw. 3. | | 

Yet nevertheleſs, this Indictment is grounded up- 
on an Act of Aſſembly of this Province; which is, 

Iam humtly of Opinion, not only contrary, but di- 

realy repugnant to the aforeſaid Statute, (which ap- 

eth to me to limit all new Species of Treaſon 
to be declared in Parliament, and not elſewhere ) 
which, if it ſhould admit of ſuch a ConftruQtion as 
is now intended, I think I may modeſtly ſay, it 
will introduce Five Hundred ſeveral new Species of 

Treaſon : So that his Majeſty's good Subjects of 

this Province would fall under much greater Hard- 

ſhips than whatever the People of England were 

ſenſible of before the making of this Act (which I 

cannot too often mention) the 25th of Edw. 2. 

If we look further downward, upon the coming 
in of Edw. 6. which was in the Year 1546, ſundry 
new Species of Treaſon having been again introdu- 
ced by Act of Parliament, it was in the very firſt 

Year of his Reign enacted, That no Offence made 

Treaſon by any Statute, ſhould be ſo deemed and ad- 
Judged for the future, but ſuch as were made Trea- 
ſon by the aforeſaid Statute of 25 Edw. 3. other than 
ſuch as were by that preſent Statute ordained and 
declared, | 

But yet in Queen Mary's Time, in the firſt Year 
of her Reign, this grand Crime was brought to its 
Ancient Standard; and it was then declared in Par- 
liament, That no Act nor Offence whatſoever ſhould 
be deemed Treaſon or Miſpriſion of Treaſon, but ſuch 
as were declared by the Statute 25 Edw. 3. And the 
Subſtance of the Preamble is this, That the State 
and Safety of the King ſtandeth more aſſuredly by the 
Love of bis Subjects, than Fear of his Laws. 

So that upon Examination, we find how careful 
and cautious the People and Parliament of England 
have been in introducing and increafing of Sangui- 
nary Laws, and that through the Revolution of ma- 
ny Ages. And hereby it's very remarkable, what a 
great Regard has been in all Ages paid to this vene- 
rable Statute of 25 Edw. 3. which with great Care 
has been continued down to us to this very Time, 
and is now in its full Force, Sir Edward Coke, treat- 


ing thereof, tells -us, That the Parliament in Which 
this A& was made, for many Years after was called 
Benediflum Parliamentum, the Bleſſed Parliament. 

If we look but into the Bill of Attainder of Thy. 
mas Earl of Srafford, in the Year 1640 and 41 
even in thoſe Times, what Regard was paid to this 
Statute, which I have ſo often mentioned, wherein 
it was provided, That the Judgment againſt the ſaid 
Earl ſhould never be drawn into Precedent : And the 
Words are theſe, © Provided, That no Judge or 
Judges, Juſtice or Juſtices whatſoever, ſhall ad- 
judge or interpret any Act or Thing to be Treaſon, 


* nor hear or determine any Treaſon in any other 


“ manner, than he or they ſhould or ought to have 
done before the making of this Act. 

Now, if we do but reflect upon the great Con- 
cern and Care that has been taken through all Ages 


by the wiſe People of Exgland, in preventing the + 


Judges from interpreting any Act or Thing whatſo- 
ever to be Treaſon, but ſuch only as are enumerateq 
in the Statute 25 Edw. 3. 

And at the ſame time give our ſelves leave to 
think, how induſtriouſly we labour to introduce an 
Act of Aſſembly of this Province, to make, as I ſaid 
before, even Five Hundred new and never-heard-of 
Species of Treaſon: I ſay, if we do but confider 
this, tis Matter of great Amazement, and more 
eſpecially in ſuch an Age as this, and in ſo happy a 
Reign, where no Man ever queſtioned, or at leaſt 
doubted of the true Enjoyment of our Laws and 
Liberties, tho' never ſo remote from the Fountain 
Head. 

I am afraid, I have already treſpaſſed upon your 
Honours Patience; I ſhall therefore conclude with 
ſome Obſervations upon the Act of Aſſembly, upon 
which this Ind ictment is laid. 

Now both the Title, Preamble and Words of this 
Act of Aſſembly, and the Cauſe of making thereof, 
is very obvious, (however the ſame may be now in- 
terpreted ) which were theſe TWO: 

1/2, For the future, to prevent the ſetting up a 
Power over his Majeſty's Subjects in this Province, 
without Authority from the Crown of Eng/ard 
which was found to be of fatal Conſequence in the 
late unhappy. Diſorders in this Province. 

2dly, To expreſs the Love, Loyalty and hearty 
Affection of the People to their Majeſties King W:/- 
ham and Queen Mary; and as far as in them lay, to 
recognize them their Sovereign Liege Lord and La- 
dy. I doubr not but your Honours will ſee Cauſe 
to recommend the ſame to the Jury, in delivering 
the Charge: And that no ſtrain d Conſtruction of 
this Act of Aſſembly can ever affect the Priſoner 


Col. Bayard, or in the leaſt blaſt his long- experienc d 


Loyalty to the Crown of England, and in a ſpecial 
manner to his 7 Majeſty King William. 

I had almoſt forgot to beg Leave of the Court to 
apply my ſelf to the Gentlemen of the Jury, to ob- 
viate ſome Objections, or rather a vulgar Error that 
uſually hath crept in amongſt them upon Tryals, 
and particularly upon Indictments; which is, they 
do believe, +> x 6 

That if the Matters of Fact alledged in the In- 
dictment be but proved, they are to have no Regard 
to Mattter of Law: Which I take to be a very 
great and dangerous Error in te. | 

For tho it be true, and muſt be granted, that Mat- 
ters of Fact are the moſt common and proper Ob- 
Je& of a Jury's Determination, and Matters of Law 
that of the Judges; yet as Law ariſeth out of, and 
is interwoven and complicated with Fact, it cannot 
but fall under the Jury's Conſideration, For, ſhould 
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it be otherwiſe, it a Perſon ſhould be ind icted for 
going any common, innocent or lawful AQ, if it be 
but cloathed and diſguized in the Indicment with 
the Name of Treaton, or ſome other high Crime, 
and proved by Witneſſes to be done, then the Jury 
would lie _ a Neceſſity of finding the Priſoner 

wilt A O: 

J Do we not find in moſt general Iſſues, upon Nor 
Guilty pleaded, as upon Indicments of Treſpaſſes, 
Breach of the Peace, Felony, and even in Caſes of 
High-Treafon z yet the Jury do not find the Fact of 
the Caſe by it ſelf, leaving the Law to the Court, 
hut find the Party Guilty, or Not Guilty. 

And this will- more evidently appear upon In- 
dictments of Murder, that the Jury are Judges as 
well of Matter of Law as of Fact. For is it not 
every Day's Practice, where Perſons are indicted 
of Murder? The Jury doth not only find them Guiliy 
or Not Guilty ;, but many Times upon hearing and 
weighing ot Circumſtances, the Jury brings in the 
Priſoner not only Gæiliy or Not Guilty in general, 
but brings them in either Gilty of Murder, or 
Manſlaughter by Miſadventure, or Se Defenden- 
do? KC. © | = 

So the Jury being well apprized of the true Mat- 
ter of Fact, of which they are ſole Judges, can 
better apply the Matter of Law ; for, ſays my Lord 
Cook, It s 1 fuly applying Matters of Fact and Law 
tozetber, that the Fury brings forth their Verdict; 
which I hope you Gentlemen of the Jury will care- 
fully do. 


Priſoner. I defire ſome of my Evidences may be 
called to give an Account of my Life and Conver- 
ſation. Which was granted. 

Mr. Veaſy, Miniſter of Trinity. Church, being 
ſworn, ſaid, 1 have been for fix Years perſonally 


acquainted with Col. Bayard ; during which Time 


his Life and Converſation recommended him in to 
World as an Exemplary Chriſtian, And the frequent 
Expreſſions of his Zeal and Affection to his Ma- 
jeſty s Perſon and Government, convinced me that 
he was a good Subject. | 

Priſoner. Call Capt. John Kipp. Who being 
called, was abſent. 

Call Capt. Tudor. 4 © | 

Tudor ſworn, ſaid, I have known Col. Bayard 
26 Years, a moderate, civil, good Man, has been 
employed in almoſt all Offices of the greateſt Truſt 
in the Government, never diſaffected, bur ſtood up 
for the Proteſtant Religion and King William. 

Priſoner. To prove that I have upon ſundry 
Emergencies, during the late War, advanced of my 
private Fortune upon Loan without Intereſt, ſeve- 
ral conſiderable Sums of Money, for the Preſerva- 
tion of his Majeſty's Intereſt and Government in 
New-York, of which upwards of 200 J. Money in 
Specie lent, is {till unpaid ; I defire Mr. Jamiſon, 
who was then Clerk of the Council, may be 
hat | a 4 

ami ſon being called, a — 
Mr. Arwood. ” Mir Ja hen has refuſed to purge 


himſelf of ſigning thoſe Addreſſes, and is Parti 


ceps Crimints, for which Reaſon he cannot be al- 
lowed to be an Evidence. 

The Evidence being ſworn and examined, the Sol- 
licitor-General, without anſwering the Authorities 


oftered by the Priſoner's Council, relating to the 


Treaſon, ſumm'd up the Evidence, as to Matter 
of Fatt. 7 2 


Mr. Arwood gave the Charge to the Jury, in a 


long Diſcourſe; and among other Things inſiſted, 


That the Indictment was not laid upon the AQ of 
0 | 
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25 E. 3. nor any Act of Parliament, but upon an 
Att of Aſſembly of this Province, confirmed by his 
Majeſty, which had Power to make Acts for High- 
Treaſon, as well as the Parliament of Enzland ; 


and that the ſaid Statute was confined to England, 
becauſe by the faid Stature it is enacted, Thar if 


any Doubt ſhould ariſe, the ſame be adjourned un- 
to Parliament, which muſt be underſtood of the 
Parliament of England. 

That it is High-Treaſon by the Act of Aſſembly, 
by any Manner of Ways, or upon any Pretence 
whatſoever, by Force of Arms, or otherwiſe, to di- 
ſturb the Peace, Good and Quiet of the Govern- 
ment, as it is now eſtabliſhed ; which he ſaid was 
proved by Overt Acts laid in the Ind ictment; which 
were by ſigning of Libels againſt the Government, 


and thereby enticing the People to caſt off and 


difown the ſame ; and chiefly by the Soldiers fign- 
ing Complaints againſt their chief Officers, which 
tended ro Mutiny, and was Treaſon by the Com- 
mon Law. 


Thar by bringing the Papers to Hutchins's Houſe, 


the Priſoner had made himſelf guilty of all that 


was done there, by the Soldiers and others ſigning 
thoſe Papers. 

That the Right of petitioning the King was 
not in Diſpute, but the Manner of doing it made 
it criminal. | 

That it was plain the Addreſs of the Priſoner 
and his Three Fellows, was a diſowning of the 
preſent Authority, and caſting off his Majeſty's 
Government as it was then eſtabliſhed ; for Capt. 
Nanfan ſucceeded the Lord Bellamont (as by the 
Commiſſion appeared) and not my Lord Cornbury , 
which was a plain Overt At of Treaſon, by the 
Meaning and Words of the Act of Aſſembly. 

That it appeared undeniable, that the Priſoner 
and his Son were always by the Papers, and that 
ir was done with a great Number of People to 
affront the Government. 

That the drawing in Soldiers to fign Petitions, 
is Mutiny and Sedirion by the Law ; and drawing 


of them in on falſe Pretences, in Hopes of Free- 
dom in the City, and ſubſcribing their Names on 


Blank Lifts, is liſting of Soldiers, and may be ap- 
plied to invite in any Foreign Power. And there- 
upon ftrenuouſly inſiſted on the Validity of the 
Evidence, That the Facts laid in the Indictment 


were undeniably proved, and that thoſe Facts did 


amount to High-Treaſon, within the Words and 
Meaning of this Act of Aſſembly, and that there- 
fore the Jury could not do otherwiſe than bring in 
the Priſoner Guilty. | 

The Conſtable being ſworn to keep the Jury, the 
Court adjourned till Nine a Clock at Night. And 
the Jury then not being agreed, the Court did 
adjourn till Monday nine a Clock, the. ↄth of 
March. | 

On Monday the ↄth, the Priſoner was brought 
to the Bar, and the Jury ſent for. They were 
aſked if they were agreed in their Verdict? They 
anſwered, They were not agreed, but deſired ſome 


Direction of the Court. Jacob Goelet appeared as 


Foreman of the Jury, and read ſome Notes of what 
he ſaid the Witneſſes had ſworn. Which were 
denied to have been ſworn by the Council for the 


Priſoner, who prayed Mr. Atwood to fatisfy the 


Jury of the Truth of the Evidence. 
To this he anſwered, That he could not do it af- 


ter the Charge given; but affirmed, it was no 


new Thing (as ſome pretended) after Charge given, 
to ſatisfy the Jury in ſome Matters of Law ; and 


told, that he had received Letters from the Jury, | 
a 


— 
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and anſwered them, which Anſwers were only his 
phone Opinion. That if they were under any 

ifficulty, whether the Matters of Fact alledged 
in the Indictment, and which were proved to them, 
were Treaſon or no, they might find the Priſoner 
Guilty ; who had his Advantage in moving in Ar- 
reſt of Judgment, and might be relieved as to Mat- 
ter of Law. 

Mr. Enot. This is not fair to give the Jury 
a Handle to find the Priſoner guilty, in Expecta- 
tion of Relief in Arreſt of Judgment ; for they are 
Judges both of Law and Fact, as the Caſe is now 
circumſtanced : If they will enſlave themſelves and 


their Poſterity, and debar themſelves of all Acceſs 


to their Prince, they will be worſe than Negroes. 
Mr. Atwood. This is not to be ſuffered, to offer 

theſe Things to the Jury after they have received their 

Charge ; therefore be filent. Then proceeding, he 

renewed his Charge to the Jury, aggravating the 

1 Crimes for the Space of about half an 
our. 

Mr. Enot. I pray your Honour to be heard 
one Word (which be often repeated, and at laſt was 
granted him.) The Facts laid in the Indictment 
were not proved, as to the (__ and caſting 
off the Government, encouraging of Mutiny in 
the Soldiers, or diſquieting the Peace of the Go- 
vernment: Addreſſing! the King is the undoubted 
Right of the Subject, both by Common Law and 
Acts of Parliament. If the Subject for =" gen 
of Grievances, ſet forth by Petition, ſhall be at- 
tainted for High-Treaſon, we are are in a worſe 
Condition than Slaves. | 

Mr. Atwood check d him, and commanded Silence. 

Mr. Nicholl. The Act of Parliament to puniſh 
Governors in the Plantations for oppreſſing the 
Subject, is rendred uſeleſs and of no Fett, if the 
Subjects are deprived of this Liberty to complain, 
2 ſet forth their Grievances, by Petition to their 

n 

Priſoner. I crave that Jacobus Goelet may read 
over his Paper concerning the Evidence given, and Li- 
berty to controul the Miſtakes. This was denied. 

Priſoner. I crave that Col. D' Peyſter and Capt. 
Walters, who are joined in the Commiſſion, will 
declare their Opinions ſingly, if they have agreed 

That to be Treaſon which Mr. Atwood has decla- 
red to be ſo, either by the Common Law, or Att 
of Aſſembly, if the Facts laid in the Indictment 


ſhould be admitted to be proved, as indeed they | 


are not. 
To this he received no Anſwer. 
After this, the Jury were ſent out, and the Court 


| adjourned till Three a Clock in the Afternoon, 


At which Time the Commiſhoners meeting, the 
Priſoner was brought to the Bar ; the Jury were 
come, were aſked, if they 
were agreed of their Verdict? Which they anſivered 


in the Affirmative, and that they found the Priſoner 
Guilty. 


Cuncil. We pray Time to offer Reaſons in Ar- 


reſt of Judgment. 


Mr. Arwcod. Let theſe Reaſons be offered To- 
morrow Morning. 


9 | 
Court adjourned till Eleven a Clock next Morning, 


March 1oth. The Commiſſioners met, and the 
Priſoner being brought to the Bar, he oftered the 
following Reaſons in Arreſt of Judgment, in theſe 


Words, vis. 


Bayard. That no Overt Act, alledged in the 


Indictment, is proved by the Oaths and Teſtimo- 
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13 W. 3. 
nies of Two lawful Witneſſes, as by the 
of 7 V. 3. is directed. * 
That if the Overt Act, as alledged in the In 
dictment, ſhould be admitted to be ſo proved yer 
neither by the Law of Eng/and, or by any legal 
genuine Conſtruction of the AQ of Aſſembly or 
this Country, on which the Indictment is grounded 
any of the faid Overt Acts can amount to High- 
Treaſon. 


Mr. Atwood. Tho the Reafons offer d by the 


Priſoners Council, are properly and learnedliy ct 
fered, I could oft-hand anſwer and controul — 
all; yet I will not do it; let them be left with 
the Sollicitor General. And ad journ'd the Court 
until Ten a Clock the next Morning; which ac. 
cordingly was done. 

March 11. The Commiſſioners met, and the 
Priſoner brought to the Bar. 

Mr. Nicholl. It does not appear that any one 
Overt Act, alledged in the Indictment, has heen 

roved by the Oaths of Two lawful Witneſſes x; 
© the Statute of 7 W. 3. ought to be done. 

Mr. Atwood. The Jury are the ſole Judges of the 
Evidence, and if there has been any Omiſſion in 
that, it is now help'd by the Verdict. | 
Mr. Nicoll. Tho' 'tis very plain to me, and 1 
ſuppoſe to the Court, that what I have affirmed 
in this Matter is Truth, ; yet I ſhall not much 
infilt upon it, becauſe if the Acts themſelves ſhoulg 
be admitted to be true, they do not fall under 
any of the Heads or Species of Treaſon ſo made 
by the Eng/iſh Laws, or by any natural and rea- 
fonable Conſtruction of the Act of Aſſembly of 
this Government; which being wholly Matter of 
Law, I ſhall leave to your Honours Conſideration. 

Mr. Enot. I very well remember that the 
Court was pleaſed to tell the Jury, after they 
had been together ſome Days, and not being agreed 
upon the Verdict, That if they were under 
Difficulty, whether the Overt Acts laid in the In- 
diftment, if proved, were Treaſon; if they found 
the Priſoner guilty, be had his Remedy by moving 
the Matter of Law in Arreſt of Fudgment. 

I therefore humbly offer, in Arreſt of Judgment, 
That if the Overt Acts laid in the Indictment were 
admitted to be proved, yet in Point of Law they 
cannot amount to High-Treaſon, within the mean- 
ing of the Act of Aſſembly upon which the In- 
dictment is laid. | 

For 1 take it, that all Acts of Parliament, and 
— — Ads of Aſſembly, are to be underſtood 
and ta 
and collected out of the Words of the AQ only, 
and that according to the natural, grammatical, plain 


and legal Senſe thereof, without any forced Inter- 


pretation. 

Then if fo, this Act of Aſſembly, both by the 
Title, Preamble, and the enacting Part thereof, plainly 
demonſtrates the Meaning of the Law-makers, and 
what was thereby deſigned for the future to pre- 
vent. The Title of this Act is in theſe Words: 
An AR for the quieting and ſettling the Diſorders 
that have lately happened within this Province, and 
for eſtabliſhing and ſecuring their Majeſties preſent 
Government againſt the like Diſorders for the fu- 
ture. Now what theſe Diſorders were, we have 
great cauſe to remember, and they are very well 
known to this Court to have been occaſioned by 
ſome Perſons ſetting up an Arbitrary Power over 
the King's Subjects without the Authority from the 
Crown of England, as appears from the Preamble 
of the ſaid Act, part whereof is in theſe _ F 


en by reaſonable Conſtruction, to be gathered = 


1 01. 
17 whereas the late haſty and inconſiderate Violation 
of the Good and Quiet of this Province, by the ſet- 
ting up 4, Power over their Majeſties Subject 
unt hout Autbority from the Crown of England, hath 
vitiazed and debauched the Minds of many People, 
vc. For the Prevention whereof in Time to come, 
he it enated, &c. That whatſoever Perſon or Per- 
ſons ſhall by any Manner of Ways, or upon any 
Pretence whatſoever, endeavour by Force of Arms, 
ir otherwiſe, to diſturb the Peace, Good and Quiet 
of this their Majeſties Government, as it is now 
-Rubliſhed, ſhall be deemed and eſfteemed as Rebels 
and Traytors, &c. 

From hence it plainly appears, that the Intention 
of the Law-makers was only to declare ſuch Perſon 
or Perſons Rebels and Traytors, as ſhould for the 
future ſet up a Power over his Majeſty's Sub- 
jects in this Province, without Authority from the 
Crown of England ; which undoubtedly is Treaſon 
within the Statute of 25 E. 3. 

But it can never be underſtood ( without the 

teſt of Violence to the reaſonable Conſtruction 
of the ſaid Act of Allembly, and the plain Inten- 
tion of the Makers thereof) ro be conſtrued to 
extend to the ſigning the Addreſſes mentioned in 
the Indictment, which is the only Thing the Pri- 
ſoner is poſitively charged withal ; for all the reſt 
are only preſumptive, conſtructive and accumulative 
Crimes, drawn from thence. 

But ſays Mr. Sollicitor, the Words of this Act of 
Aſſembly are in generals, That if any Perſons ſhall 
endeavour by Force of Arms, or otherwiſe, to di- 

urb the Peace, Good and Quiet of the Government, 
ſhall be deemed and ey, Rebels and Traitors. 

Now from the Word | Otherwiſe | Mr. Solicitor 
would fain infinuate that the Priſoner is within the 


| Meaning of the Act of Aſſembly : A very fine Ex- 


planation | For by ſuch a ConſtruQion as this, every 
Breach of the Peace, ſudden Quarrel, or ſmall Bat- 
tery, ſhall be deemed Treaſon, I ſhall not further 
add upon this Head, but only ofter my humble 
Opinion, Thar here in the Plantations we are not 
capable in our Aſſemblies to make and declare any 
new Species of Treaſon, but ſuch as are compre- 
hended in the Statute of 25 E. 3. or ſome other 
ſubſequent Statute. 

Tho' what already has been offered, I hope will 
be ſufficient to ſtay and arreſt Judgment, yer I 
have ſeveral other Things in behalf of the Priſoner 
(by your Honours Permiſſion) to move in Arreſt 
of Judgment, and which are not mentioned in the 
Reaſons which were aſſigned in Writing; and I pray 
Liberty to offer them Ore Tenus. 

Mr. Atwood. Mr. Emot, you have Liberty granted 
you; go on. 

Mr. Enot. I thank your Honour. And the Rea- 
ſons that I ſhall now further aſſign why Judgment 
ought not to paſs againſt the Priſoner, according 
to the Verdict of the Jury, are theſe Three. 

1/t, That Andries Marſhalk, one of the Petty- 
Jury, is an Alien, and of Foreign Birth, born in 
Zeland, and came over into this Province in the 
Year 1684. z and that Jacobus Goelet the Foreman 
of the Jury, is alſo an Alien, and hath lately ſent 
for England to Jon a Denization. 

2dly.That the Viſne or Venire in the Precept to ſum- 
mon the Petty- Jury, under the Hands of the Commiſ- 
Loners, is wrong awarded, or rather, not awarded at all. 

95 That the ſaid Precept is not returned by 
the Sheriff, or any Endorſement thereupon, and 
ſigned by him; againſt the known Laws of Exg- 
land, and more pany the Statute of 12 E, 2. 


Cop. 5. called, The Statute of York. 
Vol. IV. 
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Mr. Attovod in a long Speech ſaid, What the Sol- 
licitor has offer'd is ſufficient to over-rule the Rea- 
ſons exhibired in Arreſt of Judgment; for tis evi- 
dently proved that the Priſoner has diſturbed the 
Peace, Good and Quizt of the Government, as it is 
— vis. | - 

1/7. By enticing the People to fign ſcandalous 
Libels againſt the — at the Coffee-Houſe, 
and at his own Houſe, by the Oath of Peter Odyre, 
telling him, it was for the Good of the Country; 
and his bringing them to Alderman *Hutchins's, 
makes him equally guilty to the Soldiers ſigning 
Complaints againſt their chief Officers, thereby en- 
ticing them for Mutiny ; which Soldiers are part of 
the Seven Thouſand Men raiſed by Act of Parlia- 
ment for the Defence of the Kingdom ; which is 
High-Treaſon by the Common Law, as well as by 
AR of —_— | 

2dly. By the Priſoner's diſowning the Aſſembly to 
be lawful. 

3dly. By charging the Lieut. Governor to be brib d 
to pals their Acts of Aſſembly. 

_4thly. By charging the Government to be in the 
Hands of hot and ignorant Men. 

5thly. By the Addreſs to the Lieut. Governor, diſ- 
owning and caſting off the preſent Authority, de- 
claring the Lord Cornbury to ſucceed the late Earl 
of Bellamont in the Government. | 

I hope the Priſoner by this Time is convinc'd 
of his Crime, as well as that Clergy-man who ſpoke 
ſo much in his Vindication ; and that the Priſoner 
will now be duly penitent, and make a true Con- 
feſſion of it. | 

Col. Bayard. May it pleaſe your Honour, I ever 
abhorr'd that heinous and abominable Crime of 
High-Treaſon, as much as Death it ſelf: I call 
God and my own Conſcience to witneſs, That I am 
as innocent of it as the Child unborn : I never 
ſpoke to any of the Soldiers to make any Com- 
plaint, or ſign any Addreſſes, or other Paper what- 
ſoever. I own I was preſent at the Coftee-Houſe, 
at the ſigning of an Addreſs to the King, another 
to the Parliament, and another to the Lord Corn- 
bury ; and I own the Two firſt contained ſome 
Complaints of Grievances we ſuppoſed. to lie un- 
der, and the latter a Congratulation. 

I had the beſt Council I could get for ſo doing, 
and that it was the Subjects Right to Petition the 
King, by the Act of the Firſt of W. M. and I 
think the Subjects ſhould be worſe than Slaves, 
if they ſhall be arraigned for High-Treaſon for 
complaining to their Prince. 

1 muſt further beg leave to fay, Your Honour 
was much miſtaken in ſumming up juſt now what 
the Witneſſes had ſworn; and the Jury (by that 
Paper the Foreman read in Court) had likewiſe a 
wrong Notion of it ; which I defired then I might 
controul, but your Honour over- ruled it, as not to 
be allowed after the Charge was given. It was 
not proved by any of the Witneſſes, that the Peace 
of the Government had been diſturbed: None of 
em ſaid I had enticed any Perſon whatſoever to fign 
the Addreſſes; nor that I was preſent at the Soldiers 
figning at Hurchins's, much leſs that I enticed them 
to Mutiny. I knew nothing of their ſigning, I was 
not at the Houſe all that Time. Mr. Solicitor had 
Mrs. Hutchins ſworn, who faid the fame. None of 
em ſay, that in the ſaid Addreſs the Aſſembly was 
called Unlawfu!, but only that the Speaker was 
an Alien; nor that the Lieut. Governor was bribed, 
but tempted : Nor that the Government was in 
the Hands of hot and ignorant Men, but that hot 
and ignorant Men Were put in Offices, and that 

Dddd | there- 
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thereby the Government was like to be rendred 
Cheap and Vile. And as for the Addreſs to the 
Lieur. Governor, it was only ſaid, We had received 
Advice from England that the Lord Cornbury was 
to ſucceed the Earl of Bellamont as our Governor 
which by no Colour can be conſtrued to be a caſting 
off, or diſowning of the preſent Authority. And tho 
all had been proved, as it is not, what your Honour, 


as above, has been pleaſed to ſay, I humbly conceive 


it cannot amount to a Miſdemeanor, and much leſs 
to that heinous Crime of High-Treaſon. 
Mr. Arwood. The Right of Peritioning the King 
is not in Diſpute, but the Manner of doing ir 
| makes it Criminal; neither does that Liberty extend 
to the Parliament. 
Mr. Exot. I humbly move, that we may have 
Liberty to offer othet Reaſons Ore Tenus. Which 


the Court granted. 


Mr. Arwood. Adjourn the Court till Friday Morn- 
ing the 13th Inſtant. Adjourn'd accordingly. 
On the 12th in che Morning, the Priſoner wrote a 


Letter to Col. De Peer; ſome of the Contents 


whereof were by Mr. Atwood retorted upon the Pri- 
ſoner in open Court, at the Time he paſſed 
Sentence againſt him; for which Reaſon the Priſoner 
has permitted it to be publiſhed, and it is as fol- 
loweth : | . | 


i D' Peyſter; Sir, | | 
„T Take leave to acquaint you, That tho' it 


has pleaſed God to ſuffer your ſelf, and 
© ſome of your Relations to be the likely chief In- 


„ ſtruments of the total Deſtruction both of my 
* ſelf and all my Family and Poſterity ; that yer 
* notwithſtanding I have that Peace with my ſelf 
(and I can but only thank God for bis all-ſufficient 
Grace of ſtrengthning me in ir) that I am re- 


© conciled to all Mankind whatſoever, and that I 


hope one of my laſt Prayers will be, That God 
out of his infinite Mercy will graciouſly pardon 
© all thoſe that have had a Hand to cut me off: 
* Sir, Believe me, as you may give Credit to the 
* Words of a dying Man (ſince 1 find the Job is 
© to be done, and that it is now paſt your Power 
* to ſtop the Current) that I ſhall alſo die with 
* a clear and good Conſcience, and as free of that 
* horrid Crime laid ro my Charge, as the Child 
* yet unborn. And therefore I hope God's merci- 
ful Hand, who has never left nor forſaken. me, 
pill continue to ſupport me to the very laſt, 
«and that I may look Death in the Face, as a 
* good Chriſtian ought to do; humbly ſubmittin 
* my All to his moſt Wile, moſt Juſt, and m 

* Merciful Diſpenſations: For I am ſenſible there 
* iS no more than one Death for me, and that in 
all Probability, conſidering my Age, it might 
e have been very ſoon, tho this Tribulation had 
* not befallen me. I ſhall only add, That I hope 
* in God's Mercy for the Pardon of all my mani- 
fold Sins and Tranſpreſſions, thro' the only Merits 


of my Saviour Jeſus Chriſt; and that when I 


* ſhall be no more, he will continue his Grace to 
„ my dear Wife, and my Poſterity. And laſtly, 


That my Blood, which is ſtruck at (by your 


© Brother's own Expreſſions to my ſelf, and your 
* Brother-in-Law's to others, both not long fince) 


© may be the laſt to be ſpilc on Account of our 


* diſmal and unhappy Divifions ; tho'I fear out 
of my Aſhes ſuch. farther Calamities may ariſe 
* to this poor bleeding Province, that Poſterity will 
have Caule long to lament : For it is not to be 


expected, that all the Plots, Contrivances and In- 


c 


{ 


triegues uſed in this Matter, (many of which 1 
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© aſſure you are already diſcovered) will have their 
* Exit with my felf. It had been more pardon- 
* able to have ſtabb d me in my Sleep, or with 
* Foab's Hand, under a Pretence of Friendſhi 
„than to do it with Ahab under a Colour and 
Cloak of Juſtice; and of the Two, I leave others 
* to conſider if this latter exceeds not the former. 
< ſince it's not to be ſuppos d, that Abhab's was h 
* much out of Malice ; but the Vineyard being de- 
* nied him on his offering the Worth of it in 
Money, occaſioned the Innocent to be arraipneq 
and {hin for a pretended Crime of Blaſphemy 
* and High Treaſon. 5 

* Sir, Theſe above Lines are the Sincerity of 
* my Thoughts this Morning; aſſuring you, that 
* never had a Thought betore late laſt Night 
to write to your ſelf one Word about this Sub. 
* ject; ſo altogether unknown to all Mankind what. 
* ſoever, nor don't intend them any further; where. 
* fore I deſire you'll make ſuch Uſe of them, for 
* your own Conſideration, as God may direc 
„you. I am, vir, | 

Towr bumble Servant, 

N. Bayard, 


March 13. The Court being met according to 
Adjournment, the Priſoner being brought up, moved 
That foraſmuch as Mr. Nicoll was our of Town, by 
reaſon of the Indiſpoſirion of his Family, another 
Council might be aſſigned in his Stead. Which 
was granted, and the Court adjourned till Monday 
the 16th Inſtant, ar Nine a Clock. | 

March 16. Before the fitting of the Court, the 
Priſoner ſent a Petition ro Mr. Arwood, and the reſt 
of the Commiſſioners, viz. 


To the Honourable William Atwood, E/A; Abraham 
D' Peyſter, E/q; and Robert Walters, Eq; Judges 
of this Special Court. 


The Humble Petition of Nicholas Bayard, Sheweth, 


" HAT your Petitioner heing altogether 
** unacquainted what is practicable and al- 
* ment ; yet ſince your Petitioner's Life, and all 
whar is near and dear unto him is concerned, 
** he humbly craves Leave (beſides the Reaſons al- 
& ready ofter'd by your Petitioner's Council in Ar- 
* relt of Judgment) to lay before your Honours, 
and to pray your Honours favourable Conſidera- 
tion thereupon. | 
* Firſt, That the Verdict of the Grand Inqueſt 
was not ſufficiently found by any Twelve of 
that Inquelt, as in his former Petition is ſer 
forth. . | 
* Secondly, That the Petty Jury (in a Manner) 
* forcd upon your Petitioner, were all of them 
Parties cancerned againſt your Petitioner in the 
* very Matter he was tried for, on Account of 
the unhappy Diviſions within this Province; all 
of em extream ignorant of the Exgliſp Language, 
to that Degree that ſcarcely one of them is able to 
ſay the Lord's Prayer in the Engliſh Tongue, and 
much leſs to comprehend the Matters of Law, and 
** what has been offered in behalf of your Peti- 
** tioner at his Trial, | 
* Thirdly, That all what has been ſworn againſt 
* your Petitioner, was, Firſt, That the Petitioner's 
“Name was ſeen to the Addreſs to the Lord 
* Cornbury, but that they knew not whether it was 
„his Hand-Writing. Secondly, That the Peti- 
* tioner had been preſent at the Coffee-Houſe, ö and 
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« at his own Houſe, when the Addrefſes to the 
« King, another to the Parliament, and another to 
« the Ford Cornbury, were ſigned by ſeveral of the 
« Freeholders, Freemen, and Inhabitants of this 
City; but that he had deſired none of them to 
« ſign the fame. 3d!y, That the Petitioner .had 


« hyought ſome Papers, ſuppoſed to be the ſaid Ad- | 


« dreſſes, to the Houſe of Alderman Hutchins. 
« 4thly, That the Addreſs to the Lord Cornbury con- 
« taind only a Congratulation at his fate Arrival, 
« and à hearty Deſire, that with it all our Diviſions 
« might be healed, and that the very Name of 
« Party and Faction might vaniſh, and be extin- 
« oviſh'd; and that in the Two former, or in one 
« of them, either to the King or Parliament, ſome 
« Complaints were made of Grievances, without 
« remembring the Particulars: Only Mr. Clows 
« ſwore, That to his beſt Remembrance, in both, or 
jn one of the Addrefles to the King or the Parlia- 
« ment, mention was made, That ſome of the hot- 
« zeſt and ig norunteſi of the People were put in Of- 
« fices; That the Speaker of the Aſſembly was 
« challenged to be an Alien; That the faid Aſſem- 
« bly had given a Gift to the Lieutenant-Governor, 
« ro tempt him to paſs. their Acts, and another to 
« the Judge ; and that thereby his Majeſty's Go- 
« yernment was like to be render'd Vile and Cheap 
« in the Fyes of the People. And ſwore further, 
« That in none of them any Reflections were made 
(as he conceived ) to the Prejudice of the Lieur. 
« Governor ; and that in none of them, the Words 
« Unlawful or Opprefſion were mentioned. 

* Fourthly, That all the reſt of the Evidences 
« ſwore nothing (againſt your Petitioner,) but that 
they had ſigned the Addreſſes at Alderman 
« Hutchins's ; that two or three of the Soldiers had 
« 2 Glaſs of Wine given them, but not for ſigning, 
it being Chriſtmas-Time ; and that ſome of them 
expected to be made Free of the City, but not of 
the Gariſon, 

May it pleaſe your Honours ; Your Petitioner 
* finds, by the Notes himſelf has taken at his 
„ Tryal, that nothing more has been ſworn againſt 
„him: Whereupon the Jury, being ignorant Peo- 
* ple, found him guilty ; becauſe ſome Part of the 
« Indictment was proved, as to the ſigning of the 
« {ſaid Addreſſes, and what the Contents of them 
4“ were, only by the Oath of one Witneſs. 


Tour Petitioner therefore humbly prays, That your 
Honours will be pleaſed to take the Premiſes 
into your ſerious Conſideration, Whether by the 
Laws of England, or this Province, it can 
amount to the Crime of High-Treaſon, what has 
been ſworn againſt him, as above expreſs d? And 
if not, that your Honours will favourably order 
an Arreſt of Fudgment for the Reaſons above- 
mentioned, &c. what has been already offered 

to your Honour by the Petitioner's Council. And 


as in Duty bound, Rc. 
N. BAYARD. 


The Court being met, the Priſoner was brought 
to the Bar, and the Petition laſt mentioned read. 


Mr. Atwood. Mr. Emot, we are ready to hear / 


the Arguments you have to offer, for the laſt Three 
Reaſons you have aſſigned in Arreſt of Judgment. 
Mr. Emor. I am ready: 1ſt, Andries Marſhalk, 
one of the Petty Jury, is an Alien ; we have Two 
Evidences to prove the fame. And---- 
Mr. Atwood. We cannot admit you any ſuch 
os = tho? this might have been a good Excep- 
ol. IV. . 
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tion for Cauſe before he or they had been ſworn ; 
but now it's too late: therefore go on to the next. 

Mr. Emor. This ſeems very hard ; for we ought 
to have been tried by the King's lawful Liege People, 
and we apprehend theſe are not ſuch ; but we came 
not to the Knowledge of this till after the Tryal. 

Mr. Atwood. Pray, Mr. Enot, delay the Court 
no longer; but proceed to the ſecond Reaſon 
aſſigned. | 

Mr. Enot. The 2d Reaſon is, that the Viſne or 
Venue in the Precept to ſummon the Petty Jury, is 
wrong awarded, or rather not awarded at all. Our 
happy Conſtitution of Government is, That all 
Tryals of this Nature muſt be by the Verdi& of 
Twelve Men, and that as near as may be of the 
Neighbourhood where the Fatt ariſeth, or is alledged 
to ariſe in the Indictment. Yet nevertheleſs, the 
Precept to ſummon the Jury, we find is directed to 
the Sheriff, to return Eighty Men of his Bailiwick ; 
whereas he is Sheriff as well of the County ot 
New-Tork, as of the City; and at the ſame time, 
the Matters of Fact alledged in the Indicment are 
{aid to be committed in the Dock and Ea/tward of 
this City. So that this is a Mif Trial, upon which 
no Judgment can be given. And of this we have a 
Multitude of Authorities in our Books: And firſt, 
in Arundel's Caſe, Coke's Rep. part 6. fol. 14. b. It 
was for the Murder of one Parker ; and the Caſe 
was thus : The Murder was alledged to be done at 
the City of Weſtminſter, in à certain Street there, 
called King-ſtreet, in the Pariſh of St. Margaret's: 
For the Tryal of the Iſſue a Jury was return d, De 
vicinitate Civitatis Veſim. Arundel being found 
guilty, moves in Arreſt of Judgment; aſſigning for 
Cauſe, that the Jury ought to have been out of the 
Pariſh of St. Margaret's, and not in general out of 
the Neighbourhood of the City of Weſtminſter ; 
and it was adjudged a Miſ-Tryal, and the Verdict 
was ſet afide: And this I find was done upon a Spe- 
cial Conſult of the Judges at Serjeants-Inn. 

So that we ſee how cautious the Laws of Eng- 
land are, and the Judges thereof, that all Tryals of 
this Nature ſhall follow the Venue, and that the 
Jury ſhall be ſummoned from the Neighbourhood 
where the Fact ariſeth. And the Reaſon thereof is 
grounded ago this Suppoſition and Preſumption, 
That the Neighbourhood are the beſt and moſt 
proper Judges of Matters of Fact; for indeed it's 
the Rule in the Law, That Vicinus facta vicini pre- 
ſumitur ſcare. 

But let me obſerve to your Honours, That our 
Caſe at the Bar is much more uncertain, as to the 
awarding of the Venire ſacias, or Precept to ſum- 
mon the Jury; for the Fact is alledged to be done 
at the Dock and Eaſtroard of this City, and Iſſue 
joined thereupon. Let the Precept is directed to 
the Sheriff, to ſummon the Jury of his Bailiwick, 
which, as I ſaid before, contains both the City and 
County of New-Tork, and without mentioning any 
Neighbourhood, and therefore may come out of rhe 
County, as well as from the City; and therefore of 
Neceſſity muſt be eſteemed a Miſ-Tryal. 

To this it may be objected by ſuch as are ignorant 
of, our Laws, That notwubſtanding the Fury was 
ummoned from the Neighbourhood of the City of 
New-York, and not from the County; for that they 
know the Perſons to be ſuch. But this not appearing 
to be ſo upon Record, avails nothing; for the Rule 
of the Law is, What appears not, is not: Exiſtentt- 
bus && non apparentibus eadem eſt ratio. 

Crook's Rep. In London, the Pariſh and Ward is 
mentioned; and therefore it was adjudged, That it 
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was not good to alledge any thing done generally in 
London on muſt be laid to be done in ſome Pa- 
riſh, from which a Venue may be awarded. 

In Crook's Fac. p. 399. Tycos againſt Weſtcome. 
In this Caſe, a Venire fac was awarded from J. and 
not de Viceneto de T. Reſolved to be ill, and not 
amendable: Vet in this Precept the Viſne is not ſo 
much as of a Ward of the City of New-Tork, nor 
of any other Neighbourhood whatſoever, but in 
general from his Bailiwick. So that I humbly pray, 
that for this Reaſon the Jury's Verdict may be ſer 
aſide, this being a Miſ-Tryal, upon which no Judg- 
ment can be entred : And ſhall proceed to the Third 
Reaſon aſſigned. | | 

3. That the Precept to ſummon the Jury is not 
returned by the Sheriff or any Endorſement there- 
upon, and figned by him, againſt the known Laws 
of Exgland, and more particularly the Stat. of 12 
Edw. 2. c. 5. This Statute enjoins, that the Sheriff 
ſnall put his Name to every Return made by him; 
ſo that the Court may know of whom they took 
ſuch Return, if need be. And I ſhail endeavour to 
prove, from ſundry ad judged Cafes ſince the making 
of this Statute, that this Precept to fummon the 
Jury not being endorſed by the Sheriff, the Tryal is 
ill, and not amendable. 

The Caſe of Holdſworth againſt Sir Stephen Pro- 
Hor, in Crook's Rep. Part 2. p. 188. Sir Stephen 
Profor moved in Arreſt of Judgment, for thar the 
Name of the Sheriff was not endorſed upon the 
Writ of Diſtringas with Niſi prius; and it was ruled, 
That the Tryal was ill, and not amendable by any 
the Statutes of Zeofals: For, ſay the Judges, it's all 
one with the Caſe of a Venire facias, where the 
Name of the Sheriff is not thereto; which hath 
been frequently over-ruled, as being no Return, nox 
helped by any Statute of Feofals. For the Statute 
of 18 Elz. as I ſhall ſhew hereafter, from adjudged 
Caſes, and from the beſt Authorities in Law, doth 
only help imperfeQ and inſufficient Returns, and that 
only in Caſes Civil between Party and Party; but 


here is no Return at all. 


In Rowland's Caſe, in Lord Coke's Rep. Book 5. 
p. 41. in Ejectment upon a Verdict for the Plantiff, 
the Defendant moved in Arreft of Judgment; for 
the Venire facias was not returned or endorſed by 
the Sheriff, tho the Poſſea made mention that the 
Jury was returned per Mandatum Fuſticiorum: Yet 
in this Caſe it was ruled, That that would not help- 
it; for the Judges ſaid, That where there is no Re- 
turn, it cannot be help'd by the Statute of 18 Eliz. 
or any other of the Statutes of Zeofa/s;, for that 
Statute only helps imperfect and inſufficient Returns, 
and ſuch as want Form, and not fuch as are not re- 
turn'd at all. | 

Again, in Sir Arthur Blackmore's Caſe, in Coke's 
8th Rep. fol. 156. in this Caſe it was adjudged, that 
the Statute of 18 Ez. doth not help a Tryal, where 
no Return is made upon the Writ of Venrre fac; 
as was formerly, ſay they, adjudged in Rouiand s 
Caſe before-cited. And our Books are full of Au- 
thorities of this Nature; but I ſhall not give you 


the Trouble to mention any more. 


Mr. Sollicitor. Mr. Emot, theſe Authorities which 
you have here cited, it's true, are grounded upon 
the Statute which you have mentioned of 12 Ed. 2. 
but this Statute has only relation to Writs ; and in 
this Caſe the Sheriff ſummoned the Jury, not by 
Virtue of a Writ, but a Precept under the Hands of 
the Commiſſioners; which difters the Caſe. 

Mr. Enot. Mr. Sollicitor, then you ſay that the 
Caſe at the Bar is not within the Words of this 


Statute of 12 Edw. 2. for that this is a Prece 
ſummon the Jury, and not a Writ, and ſo conſe 
quently the Sheriff not obliged to ſign and return 


the ſame. A very wiſe Diſtinction! 


However, I ſhall endeavour to ſhew, that this 
Precept is within the Reaſon and Equity of the Sta. 
tute, and that the ſame ought to be returned and 
ſigned by the Sheriff. In order thereto, I ſhalf put 
this Court in mind, how Statutes have from Time 
to Time been taken by Equity in divers Manners . 
that thoſe Things which are alike in Reaſon, are 
alike in Law; and that where an Act of Parliament 
hath been made to remedy ſome Miſchiefs, that the 
ſame hath been extended to other Things, in like 
Degree, and that even in Penal Laws. 5 for Ex- 
ample: 

Stat. of Glouceſt. c. 5. By this Statute, an Action 
of Waſte is given againſt one who holds for Years. 
yet by the Equity of this Statute, a Man ſhall have 
an Action againſt him who holds but for half an 
Year, notwithſtanding the AR be Penal. | 

Weſtm. 2. c. 3, This Statute gives an Action of 
cui in Vita, after the Coverture diſſolved by Death : 
Yet if the Coverture be diſſolved by Divorce , the 
Wife ſhall have, by the Equity of this Statute, 3 
Writ of cui ante Divortiun. | 

And laſtly, the Stat. 25 Edw. 3. de proditionibys. 
This Statute expreſly ſays, That no C3ſe ſhall be 
taken by Equity , unleſs it be adjudged in Parlia- 
ment; and yet by the Equity of the Words of that 
Statute, which are, If the Servant kill the Maſter, 
it is taken, If the Maid kill the Miſtreſs , that this 
is Petty-Treaſon. | 

So that from hence I am humbly of Opinion, 
That we are fairly within the Equity of the Hat. 
12 Edw. 2. Belides, a Writ and Precept in this 
Caſe are only Synonimous Terms, and fignify one 
and the ſame Thing. 

Theſe Reaſons were over-ruled. 

And the Court ordered the Sheriff to make a Re- 
turn upon the Precept to ſummon the Jury, conform 
to the above Sar. 12 Edw. 2, which the Court ſaid 
they had Power to do, and to help that Defe&. 

Mr. Emot. I find your Honour has over-ruled all 
the Reaſons that we have offered in Arreſt of Judg- 
ment, in Behalf of the Priſoner Col. Bayard , why 
Judgment ought not to paſs againſt him, according 
to the Verdict of the Jury; but have not as yet ob- 


ſerved, that either Col. D Peyſter or Captain alters 


have given their Opinion to all, or any of the Rea- 
ſons we have offered. I humbly therefore pray, that 
we may have their Opinion, ſo that we may know 
by what Hands we fall. 

Mr. Atwood. Mr. Emos ; You which have been 
aſſigned Council for the Priſoner, have hitherto, in 


all the Courſe of the Tryal, carried your ſelves like 


Men of your own Profeſſion, you muſt not now 
therefore begin to menace the Court. You ſhall have 
the Opinion of the reſt of the Commiſſioners. 
Whereupon Mr. Atwood turning himſelf to them, 
and whiſpering them, they ſeverally did declare, 
That they were of Opinion with Juſtice Atwood, in 
that the Reaſons offered were not ſufficient to arreſt 
the Judgment. 
Mr. Atwood. Col. Bayard, have you any thing 
to ſay, why Sentence ſhould not paſs againſt you? 
Priſoner. I have nothing more to offer, 
what my Council have oftered, and what is con- 
tained in my laſt Petition. : 
Mr. Atwood. I am ſorry to find you ſo impent- 
tent of your Crime, which is ſo heinous and abomi- 


nable in the Sight of God and Man. You have 
£8 lately 
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lately made Reflections upon the Proceedings of this 
Court againſt you, as if it had been a be 
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Quarters; and that or ang mos be 
t ain. And the 


the Job; comparing your Caſe to that of Naboth's Lord have Mercy upon your Soul. 


:neyard : But I hope God will open your Eyes, 
_— may be convinced, and repent of the Crime. 
Then he pronounced Sentence in theſe Words: 


I; 3s conſidered by the Court here, that you be car- 
ried to the Place 65 

thence you be drawn upon a Hurdle to the Place of 
Execution ; that there you be banged by the Neck; 
aud being alive you be cut down upon the Earth, 
and that your Bowel!s be taken out of your Belly, and 
your Prioy-Members be cut off, and you being alive 
they be burnt before your Face ; and that OUT Head 
be cut off, and that your Body be divided into Four 
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rom whence you came ; that from 


Priſoner. J deſire to know whether I may have 
leave to anſwer to your Honour's Speech made be- 
fore Sentence. | 

Mr. Atwood. No. 

Priſoner. Then God's Will be done. 

The Priſoner was remanded. 


Alderman Hutchins of New-York was Tried, Con- 
victed and Condemned of High- Treaſon, for the 
lame Facts with which Col. Bayard was charg d, 
and had the ſame Uſage both before, in and after 
his Tryal. 
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The TRYAL of William FuLlLEsR, on Wedneſ- 
day, May the 20th, 1702, 


Proclamation was made for all Perſons con- 
cerned to attend, 


| A405 HEN the Gentlemen that were of the 


255 Jury were Sworn. 
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Peter White, 11 Aw 

Ab. Burnett, | Procter, 

John Cooper, &. Stone, 

Edward Pinfold, 1 Troughton, 

James Dod, Jo. Watſon, 
Boden, , 1 Dan. Carpenter. 


The Queen againſt illiam Fuller, upon an Infor- 
mation for Libels. | 


| Mr. Montague. May it pleaſe your Lordſhip, and 


you Gentlemen of the Jury, The Information ſets 


forth ——— That the Defendant being an Im- 


© poſtor, and a common Lyar, and a Perſon of an 


ill Name and Reputation, falſly, maliciouſly, 
* wickedly and ſeditiouſly contriving, practiſing, 
* and intending the late King William and his Sub- 
“ jects, falſly and unlawfully to delude and deceive, 
and Diſcords between the faid late King and 
* the Peers, and the Noblemen of this Kingdom, 
and the great Officers and Miniſters intruſted by 
the ſaid late King, in Buſineſs relating to the Go- 
* vernment of this Kingdom of Exgland, and other 


Subjects of the ſaid Kingdom, to move, excite, 


* and ſtir up; and alſo to bring the Noblemen and 
© Peers, and the great Officers and Miniſters afore- 
* 1aid, and other faithful Subjects, into Hatred and 


Contempt with the faid late King; and to get 
and obtain ſeveral great Sums of Money fraudu- 


* lently and deceitfully from the ſaid late King: 
* He, the ſaid William Fuller, the firſt Day of Ja- 
* wary laſt at London, &c. (to perfect and bring to 
* Elect his ſaid wicked Practices and Intentions, 
and of and concerning a Correſpondency between 


* divers Officers and Subjects of the ſaid late King 
and the late King James, while he reſided at St. 
* Germains in France, falily pretended to be had, 
and of divers Sums of Money by the ſaid late 
King James diſtributed nm the Subjects of 
< the late King illiam, falſly pretended to be ſent 
* here into Erg/and ;) did falſly, wickedly, malici- 
* ouſly, and ſcandalouſly Write and Print, and 
* cauſe to be Printed, a falſe, ſcandalous, and de- 
* famatory Libel, Entituled, Original Letters of 
* the late King's, (meaning the late King James) 
* and others, to his greateſt Friends in England, 
« with the Depoſitions of Thomas Jones and Tho- 
mas Widdrington, Es; proving the Corruption 
* lately fn to rum this Nation. © In which 
* falſe, feigned, and ſcandalous Libel, among other 
* Things are contained as follows: 1ſt Page. Tho- 
mas Jones, = depoſeth, That he being at St. 
Germains, the Court of the late King James in 
France, in Fanuary, 1692, the ſaid late King being 
in his Cloſer, ſent for this Deponent, and there 
commanded the ſaid Deponent to begin his Journey 
for England, in Company with Colonel Tho. Dalla- 
val, and Mr. George Hayes; and the ſaid late King 
did then, and there, deliver to this Deponent ſeve- 
ral Letters and Papers, to divers Noblemen and others 
in England, to whom this Deponent had ſeveral 
times before and fince brought Letters from the late 
King and his Queen, and pretended Secretaries of 
State, delivered according to Order. This Deponent 
further ſaith, by the Oarh he hath taken, That the 
late King James, at the time aforeſaid, in his Clo- 
ſet at St. Germains, did deliver to this Deponent a 
Paper, being an Order for this Deponent to receive 
Six Thouſand Pounds ; which Sum this Deponent 
was to pay to ſeveral Perſons in Places in Truſt 
then in Eng/and, to engage them more firmly to en- 
deavour the invalidating the Evidence of William 
Fuller, (who, as the ſaid late King expreſſed, had 
been by him, his Queen, and chief Servants, in- 
truſted and 1 in their moſt ſecret and weigh- 
ty Concerns, for a conſiderable time after my te 
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King and Queen's coming to Fance). (P. 7.) And this 
Deponent faith, He informed Mr. Fuller, that Da/- 
lava and Hayes were come to Town, and lodged 
at an Apothecary's in Holborn, which Houſe Hayes 
formerly lodged at; but that Dallaval not being well, 
they could not come to him ; therefore this Depo- 
nent ſaid to Faller, that they deſired him to come 
to them ; but he urged his Condition rendred him 
unfit, begging of the Deponent, to intreat them 


not to fail to attend the Houſe of Commons at the 


time appointed. All which this Deponent imparted 
the ſame Day to Coll. Da/laval and Mr. Hayes, and 
with them went the ſame Evening to three Gentle- 
men that were then Members of Parliament; and 
this Deponent had a Letter from one of thoſe rhree 
Gentlemen, (that was a Member of Parliament) di- 
rected to one of the Secretaries to the then Secre- 
tary of State, which this Deponent was to carry to 
him the next Morning ; which accordingly he did 


by Seven of the Clock, And this Deponent faith, 


He paid the ſaid Under-Secretary 300 Guineas. And 
this Deponent ſaith, That when he left the Secreta- 
ry, he went directly to the Sun-Tavern in King. ſireet 
Weſtminſler, where he found the three Members 
with Dallava and Hayes, and an eminent Banker of 


the City of London: Tlien this Deponent deſired 


the Banker to give his Bill to pay each of thoſe 
three Gentlemen that had been Members 1cco 
Pounds, payable on fight ; which being done, the 
aid Banker delivered alſo to one of them his Bill 
for 1500 L to be paid on Demand, for the uſe of a 
conſiderable Perſon, whoſe Station would not per- 
mit him to be preſent. And this Deponent faith, 
by the Oath he has taken, That the ſeveral Sums of 
Money before-mentioned, with ſeveral leſſer Parcels, 
were 1o diſpoſed of by him, according to the late 
King's eſpecial DireQions. And this Deponent faith, 
He has now by him the Receipts of each Perſon for 
the reſpective Bills and Moneys he diſpoſed of, with 
the true Copies of his Original Bills, delivered to 
him by the late King's own Hand. This Deponent 
faith, He delivered to the late King a Letter he 
had for him, from the three Gentlemen that were 
Members, and alſo ſeveral others he brought from 
England. And foraſmuch as this Deponent faith, As 
he hath formerly been employed to bring Letters, 
and Bills, and Orders, from the late King James 
and the French K. and their Miniſters ; this Depo- 
nent faith, That he has kept a Journal of the ſame, 
and is ready to lay it before either or both Houſes 
of Parliament when required And this Deponent 
faith alſo, by the Oath he hath taken, That he can 
produce his Original Orders, that he receiv'd from 
the late King's, and the French King's own Hands, 
for the diſtributing more than One Hundred Four- 
ſcore Thouſand Pounds Sterling for their Uſe to 
Perſons that were in Places of Truſt. And this De- 
ponent ſaith, He can produce the Receipt of each 
Perſon to whom the Money was paid, and alſo the 
Perſons from whom this Deponent received the ſaid 
Sum or Sums by the Order aforeſaid. 
Tho. Jones. 
(24 Book) © The Information further ſets forth, 
That the Defendant, the Day and Year aforeſaid, 
(to perfect and bring to effect his further moſt 
* wicked Practices and Intentions againſt divers 
© Officers, and other Subjects of the late King 
* Wilkam, upon a feigned and pretended Corre- 
©*© ſpondence between them and the late King James, 
& whilſt he refided in Fance, and of ſeveral Sums 


* of Money ſent by the ſaid King James out of 
1 
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France into England, to be diſtributed amon 

* the Subjects of the late King William ) anoth 

* moſt falſe and ſcandalous Libel, [ Title Pa 5 
* (entitled, Twenty Six Depoſirions of .Perſons of 
* Quality and Worth) falſely, wickedly, ang moſt 
deceitfully, did write, print, and cauſe to be 
< printed ; in which faid falſe and ſcandalous Iibel 
* amongſt other Things, are contained, viz, | 5th 
Page. Mr. Jones bas alſo made Oath, Thy þ, 
paid 5ocel. more, by the late King's Order, to ſev. 
ral Perſons in Places of Truſt, that they might coy. 
pleat my Rum, and invalidate me for ever. Nor i. 
this all; for the ſame Mr. Jones will prove by unde. 
mable Witneſs and Demonſtration, that be bas diftyj. 
buted more than One hundred fourſcore I Hound 
Pounds in Eight Tears laſi paſt, by the French King's 
Order, to Perſons in publickTruſt in this Kingdoj, 


IV. Ezller, 


And the ſaid Defendant Eller afterwards, the 
© faid Day, Cc. falſely, untawtully, and wickedly 
did publiſh, utter, and for Truth affirm, the 
* ſaid ſeveral falſe and ſcandalous Libels, .withour 
Dany lawful Authority. Whereas, in Truth, the 
** ſaid Thomas Jones did not depoſe upon his Oath 
« as is contain d in the faid falſe and ſcandalous Li- 
* bel ; but that the ſaid ſcandalous Libels were and 
* are falſe and feigned, and altogether contrary to 
Truth, to the great Scandal and Abuſe of the 
late King Wham, and his great Officers and 
** Miniſters, and other the faithful Subjects of the 
* ſaid late King, to the evil Example of others, 
and againſt the Peace of the ſaid late King, his 


* Crown and Dignity. 
He pleaded not Guilty, and Iſſue joined thereupon, 


The Caſe. © The Defendant Fuller is fo noto- 
„ rious a Cheat, and his Practices ſo publickly 
* known to all Men, that there need not much to 
„ be ſaid here to aggravate his Offences ; for in the 
* Year 1691, he was cenſur'd by the Houſe of 
© Commons, proſecuted, convicted, and puniſhed 
* for thoſe very Crimes he now ſtands to be tried; 
* and notwithſtanding that Sentence and Puniſh- 
* ment, he ſtill perſiſts in his villainous Practices 
“and Deſigns. | 

About two Years ſince, he applied himſelf to 
* the chief Miniſters at Court, and inſinuated what 
* Diſcoveries he could make relating to the Cheat 
* of the Birth of the pretended Prince of Wales, 
** and of great Sums of Money received by ſeveral 
* Perſons of Quality here, from the late King 
* Dames and the French King, and of ſeveral Cor- 
* reſpondencies had between them, and the great 
„Officers of State here in Eng/and ; but not meet- 
ing with that Encouragement he expected, he 
* then undertakes to write and publiſh the two 
* ſcandalous Libels mentioned in the-Information, 
and cauſed great Numbers of them to be printed 
* and fold about the Town; and then petitions 
the Houſe of Peers to be heard, to make out the 
* Truth of what he wrote and publiſh'd. The 
* Houſe of Peers, by his Importunity, appointed 
* a Day for him to produce thoſe Perſons he men- 
“ tion'd, to make good his Accuſations and Charge, 
„ which he undertook to do; but failing from 
time to time, their Lordſhips ordered him to be 
© committed, and proſecuted for an Impoſtor; but 
“the Defendant being an harden'd Rogue, was no 


* way humbled atthis Order, but immediately 
** thereon 
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« thereon applies himſelf by Letters to the Speaker 
« of the Houſe of Commons, alledging the ſame 
4 Matters, as he had done before to the Houſe of 
« Lords. The Houfe of Commons ordered him 
« to be brought to their Bar, where he only de- 
« fired Ten Days Time to produce thoſe Perſons 
« mention'd in his Libels z and that Houſe, (to 
« leave him no Excuſe) granted him a Fortnight ; 
« hut having trifled with the Houſe of Commons, 
« 35 he had done before with the Houſe of Lords, 
« they voted him an incorrigible Rogue, and or- 
« dered him to be proſecuted. What the Reaſons 
« were for this unparallel'd Impudence, whether 
« for the ſake of Gain, or Malice to thoſe Gentle- 
« men he hints at in his Libels, are yet Secrets. 
Mr. Arr. Gen. My Lord, the Charge 
vr Edward has been very fully opened, and I need 
Northey. not ſay much. His Crime is his pub- 
liſhing theſe two Books, (mention'd in 
the Information.) He has been ſome Time ſetting 
up for an Evidence, pretending to diſcover a ſecret 
Correſpondence between the late King Jumes, and 
ſeveral Perſons here in Eng/and. He made an Offer 
of ſome ſuch Diſcovery abour Ten Years ago, and 
he then applied himſelf to the Houſe of Com- 
mons, and they gave him Time to produce his 
Witneſſes; but after all, he could produce none, 
and the Houſe ordered him to be proſecuted as a 
Cheat and Impoſtor ; and he was profecuted accord- 
ingly, convicted, and fer in the Pillory. Now 
ſome Time laſt Winter, he did apply himſelf to 
ſome of the late King's Miniſters, and pretended 
he would produce Thomas Jones, and Tho. Wither- 
ineton, to make conſiderable Diſcoveries. They heard 


him, but he could never produce theſe Men before 


them. And afterwards having no Encouragement 
from them, he took on him to publiſh theſe two 
Books, mention'd in the Information, whereof he 
ſtands now accuſed. And after he was before the 
Parliament, he firſt applied himſelf to rhe Houſe of 
Lords, and they heard what he had to ſay, and 
gave him Time to produce his Witneſſes; but he 
could not do it, and thereupon the Lords were plea- 
ſed to direct this Proſecution. Then he applied him- 
ſelf to the Houſe of Commons, and they gave him 
Time likewiſe to produce his Witneſſes; but he 
could produce none; whereupon they Voted him 
a Cheat, a falſe Accuſer, and an incorrigible Rogue. 
My Lord, theſe Books were publiſhed with a very 
malicious Defign, and no doubr, he had other Peo- 
ple, who do not now appear, to ſupport him in it ; 
and I doubt nor but he would have ſer up Witnelles 
to have ſworn whatever he would have them, if he 
had met with any Encouragement. He has the Im- 
pudence to pur in the Frontiſpiece of his Books, 


Publiſhed by Command; but being ask'd in the Houſe - 


of Peers, by whoſe Command? He ſaid it was by 
his own Command. And he has publiſhed in the 
Books, that he would produce Witnefles to prove 
the diſtributing of an Hundred and eighty thouſand 
Pounds to Perſons in Places of Truſt, and to pro- 
duce Receipts for the ſame, and he hath an Oppor- 
tunity now of doing it. We will prove the Charge 
upon him. 

Mr. Soll. Gen. My Lord, the Matter of the In- 
formation has been fully opened ; but we are to 
conſider the ill Conſequences of it. This is a new 
Practice for a Man to publiſh Things of this Na- 
ture, and not be able to prove any thing: But he 
Pretends to ſet up a ſecond Witneſs to make out 
what he has faid ; that is, Fores, as if Jones were to 
relieve him. Now if that were true, it would be a 


great Thing to corroborate what he did fay ; but he 


has never produced this Jones, but only has printed 


ſomething that he calls Jones s. If it were only 


what depended on his private Knowledge, the Caſe 
were otherwiſe z but when he pretends to bring 
Fones to prove it, and does not produce him, he 
makes himſelf guilty of the Scandal ; and it is very 
neceſſary that this Man ſhould be brought to Puniſh- 
ment. I will not trouble your Lordſhip further, 


but call our Witneſſes. 


Mr. Serj. Darnel. The Matter has been opened ſo 
fully, that there is no need for me to ſay any thing; 
we will now call our Witneſſes. 

Mr. Att. Gen. My Lord, we will prove that Fal- 
ler carried this Book to the Preſs, and not Mr. Jones, 
therefore we may well preſume it was his own. 

Mr. Coniers. He could never produce Jones, but 
he could frame Depolitions for him. 


Then Fuller's Book was produced. 


Mr. Serj, Darnel. Call Mr. Bick, | who appear- 


ed, and was ſworn. | Mr. Buck, Who cauſed thar 
Book to be publiſh'd ? 

Mr. Buck, Mr. Fuller, 

Mr. Serj. Durnel, How do you know that? 

Mr. Buch. He brought it to me in Manuſcipt, 
and he ſaid he took theſe Depoſitions out of the Se- 
cretaries- Office. | 
; Mr. Serj. Darnel. But what did he deſire you to 

0? | 

Mr. Buck. He defired me to print it : And he 
ſaid, Becauſe it was not done fooner, it had done the 
King Ten thouſand Pound Damage. 

Mr. Coniers. Did he make any Alteration in them 
afterwards? _ 

Mr. Buck. No, only alter'd the Miſtakes of the 
Prels ? 

Mr. Arr. Gen. Was that Book printed by his 
Order? | 

Mr. Buck. Yes. 

V. Fuller. My Lord, I will not give theſe Gentle- 
men the Trouble to prove it; I own it was writ 
by me. | 

Mr. Att. Gen. Do you own the other Book 
too? Mr. Buck, look on that Book, | then the other 
Book was ſhewn him] By whoſe Order was that 
Printed ? 

Mr. Buck. By Mr. Fuller's Order. 


Mr. Fuller. My Lord, if it be the Book I pub- 


lifh'd, I will own it. | Then it was ſhewn him.] Yes, 
my Lord, ir was printed by my Order. 

L. C. J. Holt. Read the Title. 

Clerk. Original Letters from the late King James, 
c. Publiſhed by Command. 

L. C. J. Holt. By whoſe Command was it pub- 
liſh'd ? 

Mr. Att. Gen. By Fullers. 


I. C J. Hit. His Order is a Command, it 


ſeems. 
Then ſome Paragraphs were read. 


Mr. Arr. Gen. If Mr. Fuller will produce this 
Jones, to make good what he ſays, he will do a 
great Piece of Service; otherwiſe, he deſerves to be 


ſeverely cenſur'd. 
L. C. F. Holt. Read the other Part. 


| Then the Clerk read the Title, 
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. Faller. Pray read the whole Title. 


L. C. F. Holt. He is in Love with it. 
Clerk. [Reads the Title] Twenty ſix Depoſitions 


of Perſons of Quality and Worth, with Letters of 


the late Queen, Father Corker, and Mrs, Mary Grey, 
c. Publiſb d by Command. 

Mr. Att. Gen. Read the reſt. | 
erk. Mr. Fuller's Anſwer to the chief Ob- 
Jedions made againſt him, &c----. Mr. Jones made 
Oath, that he had paid 50001. more to ſeveral Per- 
ſons by the late King's Order, that he might compleat 
my Ruin, and invalidate my Evidence for ever, &c. 

Mr. Art. Gen. My Lord, we have proved his 
publiſhing of theſe Books. We will now hear what 
he can fay for himſelf. | 

V. Fuller. My Lord, I humbly beg you will 
hear what I have to ſay? 
I. C. J. Holt. Yes, yes. 
cil? 

V. Fuller. No, my Lord, I have none; I have 
no Money to procure Council. I have put my 
Thoughts in Writing, and I beg Leave to read it. 

L. C. F. Holt. But you muſt ſpeak to the pur- 
poſe. What do you ſay concerning the publiſhing 
_ theſe Books? | 
V. Fuller. That is what I have to offer. 

L. CI. Holt. But can you make it appear that 


they are true? | 
My Lord, I hope I ſhall. 


Have — any Coun- 


V. Fuller. 

L. C. J. Holt. Have you any Witneſſes? 

. Fuller. I have none here at preſent. But if 
your Lordſhip will pleaſe to hear the Terms upon 
which the Witneſſes would have come in, I can 
produce them: If your Lordſhip will t your 
Warrant for Jones, I will forfeit my Life if he 
appear not. 

L. CJ. Holl. You might have had Subpena's for 
your Witneſſes againſt this Day. 


V. Fuller. My Lord, I did endeavour it; but I 


had not Money to bear their Charges. 

L. C. J. Holt. You made the ſame Excuſe before 
the Houſe of Lords and Commons. 

I. Euller. If it can be made appear that I had 

any Aſſiſtance from the Houſe of Lords, or the 

Houſe of Commons, I own I am in the wrong. 

L. C J. Holt. What Aſſiſtance would you have 
had from them? Or what would you have from 
me? | 

V. Fuller. The Houſe of Lords ſummoned me 
before them; and I deſired 
I. C. J. Holt. If you take on you to write ſuch 
Things as you are charged with, it lies upon you to 
prove it at your Peril. | 

Mr. Att. Gen. My Lord, he did appeal to the 
Lords; and they gave him from Time to Time to 
produce his Witneſſes, and he could not do it. 

I. CJ. Holt. If you have any Witneſſes, I will 
hear them; but to hear you make a Speech, it is to 
no purpoſe. 

V. Faller. My Lord, I hope you will believe it 
to be to the purpoſe, if you pleaſe to hear me. 

Mr. Coniers. What ſignifies your Belief? 

. Fuller. Why am I not to be believ d? 

L. C. J. Holt. What? Becauſe you have ſtood in 
the Pillory for an Impoſtor heretofore. 

Mr. S. Darnel. The whole Nation do not believe 
you; for the Lords and Commons did not, who re- 
preſent the whole Nation. 

V. Fuller. The Lords did not think fit to put 
it to the Tryal. Theſe Gentlemen charge me to 
have abuſed ſeveral Perſons: I would be glad to 
know who theſe Perſons are. 
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Mr. Art, Gen. I cannot tell who they 
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Book promiſes to make that appear. N 

W. Fuller. If a Man of an ill Character abuſe 
the Nation, I hope I ſhall not ſuffer for that. 

I. C. J. Holt. How came you to write theſe 
Books, that are not true? : 

W. Fuller. My Lord, I believe they are all true 

M. Arr. Gen. Produce the Original Affidavitz 
made by Jones, which you cauſed to be printed. 

Mr. Serj. Darnel. Produce the Receipts in for 
the Money, which you ſay you have; and then you 
will do ſomething. 5 

W. Fuller. Dol ſay it? 

Mr. Serj. Darnel. Yes, if that Print be yours. 

W. Fuller. I wonder a Man of your Gravity 
ſhould aſſert ſuch an Untruth in the Court. 

2 C. F.. Holt. If you have any Witneſſes, produce 
them. | 

W. Fuller. My Lord, I preſume you cannot but 
remember, that in Crone's Caſe I behaved my ſelf 
honourably, and was owned to have done the Nation 
good Service. 

L. C. J. Holt. That was formerly, and ſignifies 
nothing to what you do now. 

W. Fuller, J ventur d ſeveral times into France, 
and back again: Shew me a Man that ever did {6 
belides? | 

Mr. Att. Gen. If you had made out the Dif. 
covery you pretended to make, I ſhould have com- 
mended you. 

V. Fuller. After I had made that Diſcovery, 
the Court at St. Germains did what they could to 
ruine me. There have been a great many Books 


lately printed, to prove the Legitimacy of the Prince 


of Wales, and none of them taken notice of. 

L. C. F. Holt. You charge a great many Perſons 
with correſponding with France, and cannot prove it. 

/. Fuller. I charge none, my Lord. 

L. C. J. Holt. You charge all that are intimated 
in the Books. The ſame Mr. Jones will prove by 
undeniable Demonſtration, that he diſtributed more 
than 1800007. by the French King's Order, to ſeve- 
ral Perſons employed under the Government. Now 
theſe Perſons are ſcandalized; for you produce no 
Proof of what you charge them with: And you ſay, 
I had the Original of this from Mr. Jones, &c. 
Where are they ? | 

IW. Fuller. If your Lordſhip will pleaſe to grant 
me your Warrant, I will produce them. 

L. C. J. Holt. If you take on you to make good 
theſe Things, you cannot in Juſtice require my War- 
rant to fetch in others to prove what you ſay; you 
muſt prove it. 

W. Fuller. By his own Confeſſion, he has been 
guilty of High-Traaſon; and therefore will not ap- 
pear without a Warrant. 

L. C. J. Holt. You cannot pretend to have a 
Right to any Warrant. 

W. Euler. If your Lordſhip pleaſe to give me 
Leave to ſay ſomething in my Defence 

L. C. J. Holt. Yes, if it be to any Purpoſe. 


V. Faller. I am unacquainted with the Laws, 


and have not | | 
I. C. J. Holt. What is that to the Purpoſe? You 


are not to make Libels, nor traduce Miniſters of 


State. What have you to ſay to that? 
IV. Euller. When I had printed this Book, I was 
ſummoned before the Lords; and after that was 
committed to the Fleet. My Friends were all cal- 
led before the Lords; and by my Lord Feffreys and 
other Lords, there were ſuch Queſtions aſked, as I 
believe were never aſk d before---- | 
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Nx, I. CJ. Holt. This is not to be endured ; you Letters read of mine in the Houſe, and I deſire 
Jo but aggravate your Crime. they may be read here. | 
s . Fuller. This is not what I would offer. I. C. J. Holr. What is that to the purpoſe? 
abuſe I. C J. Holt. If you can offer any Matter to Can you produce your Witneſſes ? = 
prove what you have writ, let us hear it. VV. Fuller. Mr. Jones is now in Hampſhire, 
theſ V. Fuller. Mr. Jones has confeſs'd himſelf guil- L. C. J. Holt. Have you not had Time enough 
e ty of High-Treaſon, and therefore cannot appear. to procure him? Wo | 
__ I. C. J. Holt. Where is he? Where did he make /. Fuller. My Lord, I cannot force him. I was 
Javits this Conteſſion? with the Secretary of State, and told him, Jones 
1 V. Fuller. In the Country. will not come in voluntarily; if the Lords will 
n for I. C. F. Holt. Before whom? grant a Warrant, he may be brought. I offer d this 
you V. Fuller. I do not know that; I was not with to the Houſe of Commons too, but it was not grant- 
| him when he did jt. ed. I could not force him. | 
I. C. J. Holt. Where is the Man? Mr. Serj. Darnel. The Secretary of State ſent 
rs. V. Fuller. If your Lordſhip will pleaſe to give one or two for him. 
wity me your Warrant, I will produce him. V. Eller. He ſent no body. 
I. C. F. Holt. Shall I make a Bargain with you? L. C. 7. Holl. Gentlemen of the Jury, you hear 
duce Why have you not produced him all this while, what the Purpoſe of this Information is, and you 
before the Houſe of Lords, and the Houſe of Com- hear how it is proved; and you hear the Witneſs 
has mons? | ſay, He broughr theſe rwo ſcandalous Books to the 
ſelf V. Fuller. Mr. Attorney did ſay I appealed to Prefs, and that he corrected them; and he owns, he 
tion the Lords. I was called before them ; I made no was the Publiſher of them : And if you believe he 
1 them, but was called by the Order did do fo, you are to find him Guilty. 
ifies of the Eloule. 
Mr. Ar. Gen. But you was there. The Fury brought him in Guilty, without going 
ne, V. Fuller. I was there; and there were Three from the Bar, 
| to | 
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9 STABLE, Captain Coorer W apt, Captain SAMUEL VINCENT, 
* and Captain CHRISTOPHER Fogg. October 8, 9, 10, 12. 1702. 
ted a Court- Martial held on Board her more Powder on Board, than was in the Powder- 
by Majeſty's Ship the Bredab, in Port- Room and Gun-Room, viz. One Hundred; which, 
ore V Royal Harbour in Jamaica in Ame- upon a Second Survey, were diſcovered. It was 
VE- N rica, the 8th, ↄth, 1oth, and 12th pron alſo, That he had Two Keys to the Powder- 
ow All Days of Ofober, 1702. oom; and that having loſt or miſlaid his own, he, 
no | without making any Application to the Commanding 
ay, Preſent, Officer then on Board, who kept the other Key, 
&c. | prevailed with illiam Baker , Carpenter of the 
The Honourable William Whifton, Eſq; Rear-Admi- faid Ship, to break open the Door. 
ant ral of her Majeſty's Ships for the Weſt-India LE 
Squadron, Preſident. In Mitigation of his Offence, he alledged, That 
od - examining into the Powder-Room , he found Three 
cab Samuel Vincent, | William Ruſſel, Barrels that had received wet, which cauſed his Re- 
ou Fobn Hartnoll, Barrow Harris, moval of the Forty Three Barrels ; but had little to 
Chriſtopher Fogg, Hercules Mitchell, ſay for his concealing them from the Surveyors. 
en John Smith, Philip” Boyce, hereupon the Court adjudged , That the faid Of- 
p- John Redman, Charles Smith. fence falling under the 33d Article of War, the faid 
George Walton, | Fobn Arthur ſhould be carried from Ship to Ship in 
« | 2 Boat, with a Halter about his Neck, the Provoſt- 
Arnold Browne, Eſq, Judge-Advocate. Marſhal declaring his Crimes; and all his Pay, as 
ne Gunner, to be mul&'d and forfeited to the Cheſt at 
Who being all duly ſworn, purſuant to the Act of Chartham ; and be render d uncapable of ſerving her 
N Parliament; Majeſty in any other Employment. 
, Proceeded to the Tryal of John 
Otob. 8, Arthur, Gunner of the Defiance, Olonel Richard Kirkby, Commander 
of 1 on a Complaint exhibited by Fan- o&ob, 8, 5. C of the Defiance, was tryed be- 
0 cis Knighton, Third Lieutenant of the Defiance, and fore the aforeſaid Court, (except 
oh George Foſter, Gunner of for hiding Captain Samuel Vincent, and Captain Chriſtopher 
| and concealing Forty Three Barrels of Powder in the Fogg, who appeared as Witneſſes for the Queen, ) 
ry Wadd-Room, and covering them with Wadds and on a Complaint exhibited by the Judge-Advocate on 
1 Coins, &c. when a Survey of her Majeſty's Stores the Behalf of her Majeſty, of Cowardice, Neglect 
4 of Ammunition after an Engagement was ordered; of Duty, Breach of Orders, and other Crimes com- 


* 1 to the Surveyors, that there was any 


91 mitted by him at a Eight at Sea, commenced the 
It. - * 


Eee e 19th | 
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19th of Auguſt, 1702, off of St. Martha, in the 
Latitude of Ten Degrees North, near the Main 
Land of America, between the Honourable John 
Benbom, Eſq; Vice-Admiral of the Blue Squadron 


of her Majeſty's Fleet, and Admiral and Comman- 


der in Chief, £7c. on Board her Majeſty's Ship Bre- 
dab, Chriſtopher Fogg, Commander, and Six other 
of her Majeſty's Ships, viz. the Defiance, Richard 
Kirkby Commander; the Falmouth, Samue! Vincent 
Commander; Wind/er, Fobn Conſtable Commander; 
Greenwich, Cooper Wade Commander; Ruby, George 
Valton Commander; and the Pendennis, Thomas 
Hudſon Commander: And Monſieur Du Caſſe, with 
Four French Ships of War: Which continued until 
the 24th of Auguſt incluſive. 


The Witnefles that wete ſworn in Behalf of the 


Queen; via. | | 
The Honourable John Benbow, Eſq; Admiral. 
2 Captains. 


8 Lieutenants. 
5 Maſters. 
5 Inferior Officers. 


21 


Who depoſed, That the faid Colonel Richard 


Kirkby, the Van in the Line of Battel, the 19th of 


Auguſt, about Three in the Afternoon, the Signal of 
Barrel being out, the Admiral was forc'd to ſend his 
Boat on Board of Kirkby, and command his making 
more Sail, and get a-breaſt of the Enemy's Van, 
for that he was reſolved to fight them. About Four 
the Fight began; but the ſaid K:74by did not fire 
above Three Broadfides, then luffed up out of the 
Line, and out of Gun-ſhot, leaving the Admiral en- 
gaged with Two French Ships till dark, and the ſaid 
Kirkby receiving no Damage: That his Behaviour 
cauſed great Fear of his Deſertion. Ar Night the 
faid Kirkby fell a-ſtern, leaving the Admiral to purſue 
the Enemy. . 80 
That the 20th, at Day-light, the Admiral and 
Ruby were within Shot of all the Enemy's Ships; 
but Colonel Kirkby was near Three or Four Miles a- 
ſtern. The Admiral then made a new Line of Bat- 
tel, and took the Van himſelf, and ſent to each 
Ship, with a Command to the ſaid Kirkby to keep 
his Line and Station; which he promiſed ro do, but 
did not; keeping Two or Three Miles a-ſtern, tho 
the Signal for Battel was out all Night. The French 
making a Running Fight, the Admiral and Ruby 
7 the Enemy with their Chaſe- Guns till Night. 
at the 21ſt Day, at Light, the Admiral was on 
the Quarter of the Second Ship of the Enemies 
Rear, and the Ruby on the Board · ſide, 
very near, who plied him warmly, and met the ſame 
Return; by which he was ſo much diſabled, though 
the Admiral came in to his Aſſiſtance, that he was 
forc'd to be towed off: And this prevented the Ad- 
miral's Deſign of cutti the Enemy's ſternmoſt 
Ship. This Action laſted Two Hours; during 
which Time, the ſaid Kirkby lay a Broad-fide of the 
Sternmoſt Ship; as did alſo the Windſor, John Con- 


ſtable Commander. The Admiral then commanded 


the ſaid Nuby to ply his Broad ſides on him. But 
this having no Effect, the ſecond Time he com- 
manded the ſame ; but he fired not one Gun: Nay, 
his own Boatſwain and Seamen repeated the Admi- 


ral's Command to him; but were ſeverely us d, and 


threatned that he would run his Sword through the 
Boatſwain. And had the ſaid Kirkby done his Duty, 
and Captain Conſtable his, they muſt have taken or 
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deſtroyed the ſaid French Ships. The Admiral, cle 
he received much Damage in his Sails, Rigg ne 
Yards, c. yet continued the Race all Night. That 
the 22d, in the Morning at Day. light, the Green. 
wich was Three Leagues a- tern; and the Defiance 
Colonel Kirkby, with the reſt of the Ships, Three 
or Four Miles, the Falmouth excepred, whoſe Sta- 
tion was in the Rear: That the ſaid Captain Saus 
Vincent, ſeeing the Behaviour of the 1aid Kl 

and the reſt, came up with the Admiral, and ſent 
his Lieutenant on Board, defiring Leave to aſſiſt 
him; which was accepted: The laid Kirkby never 
coming up; and by his Example the reſt did the 
ſame, as it they had a Deſign to ſacrifice the Admi. 
ral and Falmouth to the Enemy, or deſert. The 
Enemy were now about a Mile and an half a-heaq 
ſtanding in to the Shore with a ſmall Breeze at 17 
fetched within Sambey, the Admiral firing at the 
Sternmoſt till Night, and continued the Purſuit; 
and a Flemſh Ship that was in Monſieur Da Caſſe's 
Company, on Board of which was all the French 
and Spaniſh new-Governors and other Officers, made 
her Eſcape. That the 23d, in the Morning, at Day- 
light, the Enemy bore North-Weſt, diſtant about 
Four or Five Miles, the Admiral and Fa/mouth pur- 


ſuing; but the ſaid Colonel Kirkby, with the reſt of 


the Ships, being Three or Four Miles a-ſtern ; (tho? 
there was not a Ship but, before and after the Bat- 
tel, ſailed better than the Admiral.) About Seven 
in the Evening, it having been ſome time calm, a 
Gale of Wind ſprung up, the Admiral and Falmouth 
were about Two Miles from the Enemy ; and at 
Eight, the ſaid Kirkby and his ſeparate Squadron 
was fair up with the Admiral: And this Day the 
Admiral ſent away the diſabled Rby, George Wal. 

ton Commander, to Port-Royal; and under his Con- 
voy the Anna Galley, retaken from the French. | 
That the 24th, in the Morning, about Two of 
the Clock, the Admiral came up with the Stern- 
moſt of the Enemy within Call, and the Falmouth 
pretty near; but the ſaid Colonel ry, with the 
reſt of the Ships, according to Cuſtom, were Three 
or Four Miles a- ſtern. The Admiral and Falmouth 
engaged the ſaid Ship; and at Three the Admiral 
was wounded, his Right Leg being broke, but com- 
manded the Fight to be vigorouſly maintained; and 
at Day-light the Enemy's Ship appeared like a 
Wreck, her Mizon Maſt ſhot by the Board, her 
Main Yard in Three or Four Pieces, her Foretopfail 
Yard the ſame, her Stays and Rigging all ſhot to 
pieces. Soon after Day, the ſaid Kirkby, with the 
reſt. of the Ships, being to windward of the ſaid 
diſabled Ship, he the faid Kir&4by, with the reſt of 
his ſeparate Squadron, fired about Twelve Guns at 
the ſaid Ship; and fearing a ſmart Return from her, 
he lower'd his Mizon Yard, his Topfails on the 
Caps, ſet his Spritſail, Spritſail Topſail, and Fore- 
topſail Stayſail, and having waired his Ship, ſer his 
Sail, and run before the Wind from the poor 
diſabled Ship, the reſt following his faid Example; 
though they had but Eight Men kill'd on Board 
them all ( except the Admiral.) The other Three 
French Men of War were at this Time of Action 
about Four Miles diſtant from their maimed Ship; 
whereupon the Enemy ſeeing the Cowardice of the 
ſaid Colonel K77&by, and the reſt of the Exgliſb Ships, 
in a Squale bore down upon the Admiral, who lay 
cloſe by the diſabled Ship; and having got in their 
Spritſail Yard, gave him all their Fire; and running 
between him and the diſabled Ship, remann'd her, 
and took her in. The Admiral's Rigging being very 
much ſhatter d, was oblig'd to lie and refit ory 
a-Clock, 


1702. 


reſt of the Fleet following in the greateſt Diſ- 
order imaginable, the Admiral commanded Captain 
Frog to ſtand a-brealt of the Enemies Van, and 
then to attack him, and having then a fine 
ſteady Gale, the like not happening during the 
whole Engagement; and further ordered that he 
ſhould ſend to all the Captains to keep the Line 
of Bartel, and behave themſelves like Engh/hmen ; 
and this Meſſage was ſent by Captain Wade then 
on Board the Bredah. That the ſaid Colo- 
nel Kirkby on the Receipt ofthis Meſſage, and ſeeing 
the Admiral s Reſolution to engage, came on Board 
him, who then lay wounded in a Cradle ; and 
without common Reſpect of enquiring after his 
Health, he the ſaid Kirkby expreſſed theſe Words 
following, viz. That be wonder d that the Admiral 
ſhould offer to engage the French again, it being not 
neceſſary, ſafe, nor convenient, having had Six Days 
Trial of their Strength ; and then magnified that 
of the French, and leſſened that of the Exgliſb. 
But the Admiral being ſurprized at his Speech, 
faid it was but one Man's Opinion, and that he 
would have the reſt of the Captains; and according- 
ly ordered the Signal to be made for all the Cap- 
rains to come on Board; and at this Time the Ad- 
miral and the reſt of the Ships were to Windward, 
and within Shot of the Enemy, and had the faireſt 
Opportunity that in ſix Days preſented, to chaſe, 
engage, and deſtroy the Enemy. | 
That the ſaid Colonel Kirkby had endeavoured 
to poiſon the reſt of the Captains; forming a Wri- 
ting under his own Hand, which was cowardly 
and erroneous : The Subſtance of which was, Not 


to engage the Enemy any more. He the ſaid Co- 


lonel Kirkby brought it to the Admiral, who re- 
proved him for it, ſaying it would be the Ruin of 
all: Upon which he the ſaid Colonel Kirkby went 
away, but writ another in the following Words. 


At a Conſultation held on board her Majeſty's Ship Bre- 
dah, the 241th of Auguſt, 1702. off of Carthagena, on 
the main Continent of America. 


It is the Opinion of us whoſe Names are under- 
written, 

1. Of the great Want of Men in Number, 
Quality, and the Weakneſs of thoſe they have. 

2. The general Want of Ammunition of moſt Sorts. 

3. Each Ship Maſts, Yards, Sails and Rigging, 
being all in a great Meaſure diſabled. 

4. The Winds are fo ſmall and variable, that 
the Ships can't be govern'd by any Strength: Each 


Ship, 
5. Having experienced the Enemy in Six Days 


Battel, following the Squadron confiſting of Five 


Men of War and a Fireſhip, under the Command 
of Monfieur D Caſſe; their Equipage conſiſting in 
Guns from 60 to $0, and having a great 
of Seamen and Soldiers on Board for the Service 


of ; Sa in. | 


For which Reaſons above-mentioned, we think 


it not fit to engage the Enemy at this Time, but to 
keep them Company this Night, and obſerve their 


John Conſtable, Cooper Wade, Oc. 


a-Clock, and then continued the Purſuit; and the 


Number 
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That during the Six Days Engagement, he never 
encouraged his Men; but by his own Example of 
dodging behind the Mizon Maſt, and falling down 
upon the Deck on the Noiſe of Shot, and denying 
them the Proviſions of the Ship, the ſaid Men were 
under great Diſcouragement. That he amended the 
Maiter of the Ship's Journal of the Tranſactions of 
the Fight, according to his own Inclination. 

All which being proved aforeſaid : 

The ſaid Colonel Richard Kirkby denied the whole 
excepting the pretended written Conſultation : 
Which being ſhown ro him, he own'd his own 
Hand and Name too. He brought ſeveral of his 
Men to give an Account of his Behaviour during 
the Fight; but their Teſtimonies were infignificant ; 
and his Behaviour to the Court and Witneſſes 
moſt unbecoming a Gentleman. And being parti- 
cularly ask'd by the Court, why he did not fire 
at the Enemies Sternmoſt Ship, which lay point- 
blank with him the 21ſt of Auguſt ? He replied, 
Becauſe they did not fire at him, for that they had 
a Reſpect for him: Which Words upon ſeveral 
Occaſions, during the Trial, he repeated Three 
ſeveral Times. 

Waere upon due Conſideration of the Premiſes, 
of great Advantages the Enghſh had in Number, 
being Seven to Four, of Guns 122 more than the 
other; with his Acts and Behaviour as aforeſaid, and 
more particularly his ill-rimed Paper or Conſulta- 
tion as afore-recited , which obliged the Admiral 
for the Preſervation of her Majeſty's Fleet, to give 
over the Chaſe and Fight, to the irreparable Diſ- 
honour of the Queen, her Crown and Dignity, and 
came to Port- Royal, Famaica : For which Reaſons 
the Court was of Opinion, That he fell under the 
11th, 12th, 14th and 2oth Articles of War ; and 
adjudged accordingly, That he be ſhot to Death : 


But further decreed, That the Execution of Col. 


Kirkby be deferred till her Majeſty's Pleaſure be 
known therein; but he continued a cloſe Priſoner 


till that Time. 


C John Conſtable, Commander of the 
Windſor, was Tryed before the aforeſaid Court, 
on a Complaint exhibited by the Judge Advocate on 
the Behalf of the Queen, for Breach of Orders, 
Neglect of Duty, and other ill Practices commit- 
ted during a Fight commenced the 19th of Auguſt, 
1 70 ir as aforeſaid. (Refer to Colonel Kirkby's 
ryal. 


The Witneſſes ſworn on the behalf of the Queen, 


were, 
2 Captains, 
7 Lieutenants, 
5 Maſters, 
2 Other Officers, 
The Honourable John Benbow, E/; 


Admiral. | 
17 Witneſſes. 


Who depoſed, That Captain John Conflable 
never kept his firſt nor ſecond Line of Battel, but 
ated in all Things as Colonel Kirkby had done. 


otion ; and if a fair Opportunity ſhall happen of Thar the Admiral had fired Two Guns to command 


Richard Kirkby, Samuel Vincent, ohn 
Conſtable, Chriſtopher Fogg, Cooper 
Wade, and Thomas Hudſon. 


with rhem. 


Wind and Weather, once more to try our Strength him into the ſecond Line of Battel. That he did 


ſer more fail in order to come into the Line, and 
his Station; but upon Colonel Mrs calling to 
him to keep his Line, he accordingly did. That 
the Admiral ſent his Lieutenant Lendgridge to com- 
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mand him the ſaid Conſlable to keep his Line of Bat- 


tel within half a Cables Length of the Ship be- 
fore him, which was twice verbally delivered. And 
that he figned the Paper, Conſultation, as is in 
ColonelKir&by's Tryal aforeſaid ; rending to the Hin- 
drance and Diſſervice of her Majeſty, &c. and was 
drunk during the Fight, Fc. Wa 
All which being fully proved as aforeſaid ; the 
ſaid Captain John Conflable, denied his Breach of 
Orders, or Neglect of Duty; but owned the fign- 
ing the Paper, or Conſultation prepared by Colo- 
hel Kirkby, and did it at his Requeſt, and for 
chat he had received Damage in his Maſts and 


Rigging; and own'd no other Article to he true, 
N 


at he had ſigned: to. He called ſeveral Witneſ- 
ſes to his Behaviour during the Fight; who all 
declared he kept the Quarter-Deck during the 
Engagement, and encouraged his Men to fight; 
and that ſometimes he gave them Drams of Rum; 
and that Verbal Meſſage delivered by Lieutenant 
Landeridge, was delivered him in ſome Heat and 
Paſſion, and was underſtood to be, to keep the 
Line within half a Cables Length, and to follow 
Kirkby, which he did. That he fo underſtood it 
himſelf; and ſeveral of his Men: He prayed the 
Mercy of the Court, and ſo concluded, Cc. 
| Where upon due Confideration of the Premiſes, 
the Court were of Opinion, that the ſaid ohn 
Conſtable, Captain, fell under the 12th, 14th, and 
ides of War; and adjudged the faid 


20 | 
Captain John Conſtable to be immediately caſhiet'd, 
an 


render'd incapable of ſerving Her Majeſty, and 


be impriſoned during her Majeſty's Pleaſure, and 


ſent home to Exland a Priſoner in the firſt Ship 
the Admiral think fit; and be confined a 
Priſoner till then. 


| FNAptain Cooper Wade, Commander 
yr e Fo the Greenwich, was Tryed be- 
fore the aforeſaid Court; on a Complaint exhibited 
by the Judge Advocate, on the f of the 
Queen, of high Crimes and Miſdemeanors, of 
Cowardiſe, Breach of Orders, and Neglect of Du- 
, and other ill Practices, committed during a 
Rane commenc'd the 19th of Auguſt, 1702. as 
aforeſaid. Refer to that Part of Colonel! Kirkby's 
Tryal. 
The Witneſſes ſworn on behalf of the Queen. 
The Honourable John Benbow, Eſq; Admiral, 
9 Lieutenants, 
3 Maſters, 
3 Inferior Officers. 
16 Witneſſes. 


— 


Who depoſed, That during the Six Days En- 

gement, he never kept the Line of Bartel, fired 
all his Shot in vain, not reaching half way to the 
Enemy; That he was often told the ſame by his 
Lieutenants and other Officers; but notwithſtanding, 
he commanded them to fire, ſaying they mult do ſo, 
or the Admiral would not believe they fought if 
they did not continue the Fire. That during the 
whole Fight the Admiral was engaged in, the ſaid 
Captain Wade received but one Shot from the Ene- 
my; That he was in Drink the greateſt Part of the 
Time of Action; And that he ou} the Paper or 
Conſultation dran up by Colonel Kirby, as afore- 
ſaid; and in the Time of Fight arraigned the ho- 


nourable Courage and Conduct of the Admiral. 


__ 


The Tryals of Richard Kirkby, Sc. 


1 Anne 


All which being fully proved as aforeſaid : 

That the ſaid Captain _— Wade denied the Ar. 
raignment of the honourable Courage and Condug 
of the Admiral, during the whole Six Days Fn. 
gagement; declaring the Bravery and good Manage. 
ment of the Admiral in this Time of Action, and 
that no Man living could do more or better, for the 
Honour of the Queen and Nation. He called ſome 
Perſons to Juſtify his Behaviour, who ſaid little in 
his Favour, He begged the Mercy of the Court 
and ſo concluded. Whereupon the Court was of 
Opinion, That the ſaid Cooper Wade fell under the 
11th, 12th, 14th and 2oth Articles of War; and 
accordingly adjudged the ſaid Cooper Wade to be 
ſhot to Dearh : Bur it is farther declared by rhe 
Court, That the Execution of the ſaid Cooper Wade 
be deferred till her Majeſty's Pleaſure be known 
—_— ; but be continued a cloſe Priſoner till that 

ime. 


FAAptain Samuel Vincent, Com- 
mander of the Falmouth, and 
Pher Fogg, Commander of the Bredah, 
ore the aforeſaid Court, on a Com- 
plaint exhibited by the Judge Advocate, for high 
Crimes and Miſdemeanors, and ill Practices in Time 
of Admiral Benbow's Fight with Monſieur Dy 
Caſſe as aforeſaid, in figning a Paper called a Con- 
ſultation and Opinion on Board the Bredab, the 
24th of Auguſt, 1702. Which is Verbatim reci- 
ted in Colonel Kirkby's Tryal, to which refer.) It 
tending to the great Hindrance and Diſſervice of her 
Majeſty's Fleet then in Fight: And the nid Paper 
fo written, being ſhowed to each of them, they 
ſeverally owned their Hands to the ſame. But the 
ſaid Captain Vincent and Captain Fogg, for reaſon 
of figning the ſame, alledged, That being deſerted 
during each Days Engagement by Colonel Richard 
Kirkby in the Defiance, Captain John Conſtable in 
the Windſor, Captain Cooper Wade in the Greenwich, 
and Captain Thomas Hudſon in the Pendennis, and 
left as a Prey to Monfieur P Cuſſe, they had great 
reafon to believe they ſhould be Captives to the 
Enemy. And the Honourable John Benbow, Eſq; Ad- 
miral, c. coming into Court, declared, That during 
the Six Days Fight the ſaid Captain Fogg behaved 
himſelf with great Courage, Bravery, and Conduct, 
like a true Enghſhman, and Lover of his Queen 
and Country: And that the ſaid Captain Samuel 
Vincent valiantly and couragioufly behaved himſelf 
during the ſaid Action, and deſired Leave to come 
into his the faid Admiral's Aſſiſtance, then en- 
aged with the Enemy, and deſerted by all the 
reſt of the aboveſaid Ships ; which he did, to the 
Relief of the ſaid Admiral, who otherwiſe had fal- 
len into the Hands of Monſieur Dx Cuſſe. 

Whereupon the Court being of Opinion, That 
the ſigning of the aforeſaid Faper brought them 
under the Cenſure of the 2oth Article of War, 
8 adjudged Captain Samuel! Vincent, and 
Captain Chriſtopher Fogg, to be ſuſpended : But the 
Execution thereof is hereby reſpited, till his Royal 
Highneſs Prince George of Denmark, Lord High 
Admiral of England, &c. his further Pleaſure be 
known therein. 

Captain Thomas Hudſon, Commander of the Pen- 
dennis, died on Board his faid Ship, in the Harbour 
of Port- Royal, at Famaica, the 


At Five-a-Clock the 12th Day of Ofober, 1702. 
the Prefident, &c. having finiſhed all the Buſineſs 
before the Court, diſſolved the ſame. 2 


581 


) . 


S2 888 8828282828 bas 274, 012, 07h, 2 28 1 
„„. —— e 22 2 Þ 2D: obs 4 2. 20 1 er e- s " 
c A e 


HH 
Ls 


och 


. ern ; — d * 7 
N e N e ee ey een OR i be OR Rd HS e r 
* | ae TC AST TCC 


The Tryals of HAAGEN WEN DSE N, SARAH BaTN TON, JohN 
HARTWELL, and JoHN SPURR, at the Queen -Bench Bar, 
November the 25th, 1702. Publiſhed by Authority. 


N IWedneſday the 18th of November, Day of November, with Force and Arms, the ſaid 


— Ke the Su wy of Weſtminſter found 
dhe Bill of Indietment againſt the De- 
fendants. On that Day an Habeas Cor- 


* 


1 e mt | 
e, was moved for, and left at New- 


— 


gate, and the Keeper refuſed to bring 
up the Priſoners on Thurſday, but brought them on 
Faß Morning; and then they were Arraigned, and 
ſeverally pleaded not Guilty; and the Court then 
appointed the Tom to be on Wedneſday the 25th, 
that being the laſt Day that they could be tried, to 
have Sentence given againſt Convicted Perſons in 
wy Rs dfe ed for al Time, alled 

r. Swendſen moved for a lon I ing, 
That a German, a material Witneſs for him — 
one into Jorkſhire. The Court then told him, that 
if any Perſon would Swear that any of his Wit - 
nefſes could not be at the Tryal on Wedneſday, the 
Court would put off the Tryal ; but no Oath there- 
of being made, the Tryal came on upon the Day 
appoimed, 


The Court being ſat, at which were preſent the 
Right Honourable the Lord Chief Fuſhce Holt, 
Sir John Powell, Sir Littleton Powis, and Sir 
Henry Gould : | | 


Haagen Swendſen being brought to the Bar, Pro- 
clamation was made for nere and he heing a Fo- 
reigner, claimed as his Right, the Benefit of a Party 
Jury; which was allowed him, and leave to Chal- 
lenge whom he would. He Challenged ſome ; and 
the Gentlemen ſworn were, v2. 


George Ford, Eſq; Francis Chapman, 
Ezoch Roofe, Gent. {Eraſmus Fobnſon, 
Timothy Thornbury, Eſq; | Robert Bampton, 
Abraham Eaulcon, Gent. | Matthew Boddin, f Gent. 
John Pack, Eſq; Thomas —_— 
[Henry Henderſon, 


Cer. of Arr. Huagen Swendſen hold up thy Hand. 
Which he did. | 


James Boyneth, Gent. 


| Form of the ſaid Statute, an 


Pleaſant Rawlins, as eforefaid, being Unmarried, 
and Heir, and having 12 4 and Eſtate at the Pa- 
riſh of St. Giles in the Fields, in this County, for the 
Lucre of ſuch Eflate and Subſtance of the ſaid Plea- 
fant Rawlins, did unlawfully, ſeloniouſiy, violently, 
and againſt the Will of the ſaid Pleaſant Rawlins 
take, carry, and lead away, with intent to cauſe and 
procure the ſaid Pleaſant Rawlins, againſt ber Will, 
in Matrimony to the ſaid Haagen Swendſen to be 
Joined, and to him to be Wedded and Married; and 
that the ſaid Haagen Swendſen being 4 Man of 
a diſboneſi Converſation, and of none, or very little 
Eflate or Subflance, then, and there, by the Help 
and Procurement of the other Defendants, did felo- 
niouſiy marry the ſaid Pleaſant Rawlins, and was 
ja to her in Matrimony ; and then, and there, 
her did carnally know ;, to the great Diſpleaſure of 
God, againſt the Laws of the Queen, to the Diſgrace 
and Diſparagement of the ſaid Pleaſant Rawlins, and 
to the great Grief and Diſconſolation of all her 
Friends, to the evil Example of all others, againſt the 
Form of the Statute, and againſt the Queen s Peace, 
ber Crown and Dignity. And that the ſaid Tho. Holt, 
er the ſaid Pleaſant Rawlins bad been ſo unlaw- 
ully, violently, and ſeloniouſly taken, carried, and led 
away, and to the faid Haagen Swendſen Married 


and Wedded as aforeſaid ; well krowing the ſaid Plea- 


fant Rawlins to have been ſo taken and led away 
againſt ber Will, and to the ſaid Haagen Swendſen 
to be Wedded and Married, afterwards, via. the ſaid 
Sixth Day of November, in the ſaid firſt Tear of 
the Reign of this Queen, at the Pariſh aforeſaid, the 
ſame Pleafint Rawlins, and alſo the ſaid Haagen 
Swendſen, did wilfully, knowingly and feloniouſly re- 
ceive, abet, comfort, conceal and affiſt, the ſaid Haa- 
gen Swendſen, with the ſaid Pleaſant Rawlins 20 /ye, 
and ber 24. to know, then and there did felomouſly 
incite, abet, help, cauſe and — againſt the 
againſt the Queen s 
Peace, her Crown and Dignity. 

Ger. of Arr. Upon Shih Indictment he hath 
been arraign'd, and pleaded not Guilty, put himſelf 


* | the Bar, being half 
| ef Arr. Gentlemen of the Jury look upon the upon God and you the Jury at the Bar, being 
4 Pride at the Bar. He flands Indifted by the Name Foreigners and half Natives. : 
— F Haagen Swendſen, late of the Pariſh of St, Oer. O yes! I any one will give Evidence on 
h Giles in the Fields, in the County of Middleſex, behalf of our Sovereign Lady the Queen, againſt 
11 Teoman; for that on the Sixth of November, 1702, the Priſoner at the Bar, let them come forth, and 
* one Pleaſant Rawlins, Gentlewoman, and a Virgin, they ſhall be heard; the Priſoner ſtands at the Bar 
- and Unmerried, Grand-daughter and Heir of Willi- for his Deliverance. o 
am Rawlins, Sen. then deceaſed, and Daughter and Mr. Swendſ. Pray, my Lord, let me have Fen 
= Heir of William Rawlins, Jun. before then 2 de. and Ink, 1 am not allowed Council; (which his 
1 ceaſed, toas above the Age of Sixteen, and under the Lordſhip granted.) My Lord, I would beg the Fa- 
Age of Kjghteen, and then had Subſtance and Eſtate vour of your Lordſhip, that the Evidence may be 
in Moveables and in Lands and Tenements, viz. in examined apart. TR" IR 
b Money, Goods and Chattels, to the Value of 2000 l. Mr. Sol. Gen. Is it not your Lordſhip's Pleaſure 
8 and in Lands and Tenements to the Value of 20 l. to call the other Jury, the Fas are ſo twiſted toge- 
per Annum, t Her and the Heirs of ber Body. ther, and have Juch a Dependance one upon * 
E And that the ſeveral Perſons, Swendſen, Bayn- ther, that there will be an Inconvenience -to us, 
it be otherwiſe ? 3 Mr 


ton, Hartwell, Spurr and Tho. Holt, the ſaid 6th 


= 2 
— anee - 
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Mr. Serj. Darnel. They may ſtand at the Bar 
by themſelves. 1 1 
Mr. Montague. Or elſe it will break our Evi- 
dence; they may ſtand on the other fide. 

L. C. J. Holt. He muſt be tried ſingle. 

Mr. Sol. Gen. May it pleaſe your Lordſhip, and 
Gentlemen of the Jury, I am of Council for the 
Queen: It was formerly reckon'd a leſs Crime to 
ſteal a Fortune of 10000 J. than to ſteal 12 d. of her 
Money or Goods; bur in the Third Year of the 
Reign of King Henry VII. to cure this Defect in the 
Law, an Act of Parliament was made, whereby the 
taking away a Woman, having Goods or Lands, or 
being an Heir apparent, contrary-to her Will, and 
afterwards Marrying her, is made Felony, and up- 
on this Law the preſent IndiQtment is grounded. 

Pleaſant Rawlins was the Daughter of Mr. Will:am 


| Rawlins; he having left her a confiderable Eſtate, 


appointed George Bright and William Buſby to be 
her Guardians. Mr. Bright being dead, the other 
Guardian Mr. Buſby, for the better Education of 
Mrs. Rawlins, placed her under the Care of his 
Siſter Sabina Buſby. Mrs. Buſby and Mrs. Rawlins 
have lodged about Three Years laſt at the Houſe of 
the Widow Nightingale. Haagen Swendſen, with 
Mrs. Baynton, lodged at Mrs. Blake's in Holborn, 
and there they firſt projected and contrived how they 
might make a Prey of this young Gentlewoman. 
The firſt Step they took towards executing this De- 
ſign, was to get Lodgings at Mrs. Nighringale's 


Houſe for Mrs. Baynton ; for which Purpoſe ſhe 


was to paſs for a Country Gentlewoman of a plen- 


- tiful Fortune. One Mrs. St. John was ſent to Mrs. 


Nightingale to take Lodgings for Mrs. Baynton, 
commending her to be a very good Woman; and 
that having the Misfortune of a Law-Suir, and being 


| obliged for that Reaſon to attend it in Town, 'twas 


her greateſt Care to lodge in ſo reputable a Houſe as 
Mrs. Nightingale s was. Under this Pretence, Lodg- 
ings were there taken for her. At her firſt comin 

ſhe was forced to put on a Diſguiſe ; ſhe ſeem d 
to live a virtuous Life, that ſhe might ingratiate her 
ſelf into the Favour of the Family, as often as ſhe 
had an Opportunity of converſing with any of them: 
She pretended ſhe had 4 Brother of a good Eſtate, 
one of the beſt Men in the World ; and ſhe hoped 
he would ſhortly come to Town, that ſhe might ſee 
him. In a little Time after came this Sw⅛endſen 
(being nothing related to her) and appeared as her 
Brother, and frequently viſited her under Pretence 
of that Relation. But Mrs. Baynton was too well 
known in Town to continue long undiſcover'd ; No- 
tice was ſoon given to Mrs. Buſby of the vicious Life 
Mrs. Baynton had led, and that ſhe was not fit to be 
in the ſame Houſe with her. Mrs. Baynton having 
diſcovered this, and finding ſhe had no Time to 
bring about her Deſigns by Frauds and Wiles, and 


that no other Way was left but open Force, the Pri- 


ſoner at the Bar and ſhe took Meaſures accordingly ; 
and in order thereto 'twas agreed, that a Writ ſhould. 
be taken out againſt Mrs. Rawlins. Mrs. Baynton 
contrives to get Mrs. Rawlins and Mrs. Buſby into 
a Coach, and at a Place appointed a Signal was given, 
and the Writ executed; and Mrs. Buſby, Mrs. Raw- 
/ins, and Mrs. Baynton, were all carried in the 
Coach to the Star and Garter Tavern in Drury- Lane, 
where particular Care was taken to ſeparate Mrs. 
Buſby and Mrs. Rawlins, becauſe unleſs they did 
thar, they could not hope to accompliſh their De- 
figns. Mrs. Byſby was by Force kept at that Tavern, 
without any Proceſs againſt her till the Marriage was 
over; but Mrs. Raw) ins was forcibly carried to 


The Tryal of HxaG6en SWEVDSEN, Sc. 1 Anne 


Hartwell s the Bailiff's Houſe. Mrs. Baynton pre- 
tended to be much concern'd for Mrs. Rating and 
went in all Haſte to call ſome of her Friends to be 
Bail for her. Some Time after Mrs. Rawlins was 
got to Hartwells, in comes Mrs. Baynton, pretend. 
ing that by mere Accident ſhe had diſcover d her 
being there, hearing her Name as ſhe was paſſing 
by the Door; that ſhe had been in Search, but could 
find no Help; and that her laſt Hopes was her dear 
Brother Swendſen, and ſhe doubted . not but he 
would Bail her: He by Agreement had been plac d 


near the Baflift's, and ſo was ſoon found, and brought 


thither, and was very ready to aſſiſt her. In order 
to her Diſcharge, the Priſoner, the Bailiff, and Mrs, 
Baynton, carry Mrs. Ram ins to another Tavern. 
where they had a Parſon ready for the Purpoſe, ang 
there this young Gentlewoman, thro' divers Artifices 
of which you ſhall have a full Account, was con. 
ſtrain'd to Marry. Theſe are the principal Circum. 
ſtances, and they ſhall be plainly proved to you, 
Mr. Serj. Darnel. My Lord, I think it neceſſary 
to open à little..the Manner of getting this young 
Lady away, and the Contrivance of getting her in- 
to the Coach; for your Lordſhip knows, that if any 
are taken away without their Conſent, tho' they do 
afterwards conſent to be Married to ſuch Taker, yet 
he is guilty within this Statute, They qere reſolved 
to take this Woman by Force, when they found they 
could not otherwiſe accompliſh their End. And 
Mrs. Baynton knowing Mrs. Buſby and Mrs. Rawlins 
were uſed every Friday Morning to go to a Chapel 
called Oxendon Chapel, Mrs. Baynton ſaid, I am go- 
ing to Golden-Square, and if you are going to the 
Chapel, I'll ſet you down if you pleaſe : They, glad 
of ſuch a Convenience, thought no Harm, but went 
in the Coach. They had gone no further than Dart. 
mouth-Street, but theſe Bailiffs come. Hartwe/! 
opens the Coach, and goes into it; they cry out to 
the People for Help; Hartwell pluck'd up the Glaſ⸗- 
ſes, and thoſe Bayliffs about the Coach cryed, I: 5 
an Arreſt of a Cheat that owes Money to Tradeſmen, 
By this Means they carried her to the Star and 
Garter in Drury-Lane. When they had them there, 
the next Thing was to get her away from her Friend 
Busby, for unleſs that were done, they deſpair d of 
getting her to marry Swendſen. Mrs. Baynton pre- 


| tended to go find out Mrs. Raw/ins's Friends to Bail 


her; but that was to meet with Swendſen: As ſoon 
as Mrs. Baynton was gone, the Baylifts forced Mrs. 
Ratolins from Mrs. Busby, and Mrs. Busby was kept 
there by Force till Five a-Clock, till all was over. 
The Bayliffs as they carried Mrs. Ratolins away, 
called her Jade and Slut, and bid her pay her 
Debts ; and ſaid, Put on your Mask you Fade, for 
we will have no Mob to reſcue you; ſhe put on her 
Maſk, and the reſt of the Baylitts followed her, and 
ſaid, She was a Cheaf and was arreſted. Then it was 
Time to open the Scene. Hartwell carried her to 
his Houſe, and Mrs. Baynton pretending to be coming 
by and hearing of her Name, open'd the Door, and 

by an extraordinary Manner burſt into the Houſe, 
and told her, Madam, I went to all your Friends, 
but could find none at home; but I have been with 
my dear Brother Swendſen, who will come with ano- 
ther to Bail you, and "twill not be long before they 
come; for they were placed at the Froe Bells very 
near Hartwell's Houſe: Upon this ſhe went out 
again, and brought in Swendſen, and one Holt who 
keeps the Mitre Tavern in King-ſtreet, Weſtminſter. 
And truly when they were there, and talked of be- 
ing Bail, then they would all go in a Coach to the 


Vine Tavern, the Place where they deſigned the 
Marriage; 
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and they had got Two proper Inſtru- 
ments ready there for the Buſineſs, the Chaplain 
2nd the Clerk of the Fleer. When they had her 
chere, my Lord, the Bailiff ask d if ſhe had any 
Bail? Mrs. Banton ſaid, that Mr. Swendſen and 
Mr. Holt would be her Bail; the Bailiff aid, 1 
roill not Take Swendſen's Bail, be is a Man I know 
nt, but Mr. Holt I know, I will take his. The 
poor Woman begged upon her Knees, for Chriſt's 
Sike let me ſend for my Friends; and they pre- 
rended to ſend for abundance of them, but none 
came. Then ſhe was threatned with Nemgate, for 
that often came out; 1 you cannot get Bail, to 
Newgate you muſt go, and there muſt ye. This was 
often ſaid by Harrwell, Then Mrs. Baynton cryed 
(as ſhe could do at command) 0 how I pity 2 
Mrs. Rawlins, Is there no way in the Law to help 
you I believe if you were married that would Ta 
an End to the Action. Then ſpeaking to the Bay- 
tiff faid, F this Gentlewoman were married, would 


Marriage 3 


it not put an End to it? The Bayliff faid, I cant 


1ell but it might, if ſuch a Thing were. Well, now 
her rich Brother Swendſen is 2 ſhe muſt 
be married to him ; the Baylifts threatning her ſe- 
verely, that to Newgate ſhe muſt go if ſhe did 
not. Immediately they brought in the Chaplain 
and Clerk of the Fleet, and read the Form of 
Marriage, and after carried her to ſeveral Places, 
leſt they might be followed and prevented, Beds 
being provided for the Purpoſe at thoſe Places, 
as your Lordſhip ſhall hear. And, my Lord, this 
taking of this Woman thus away againſt her Will, 
is an Offence againſt the Act of 3 Her. VII. and 
my Lord, we deſire that the Statute may be read. 

L. C. J. Holt. Ir ſhall be explain d. 

Mr. Broderick. My Lord, there was à whole 
Night compleated before the Priſoner was ſei⸗ 
zed 


Then Mr. W. Busby is called for, and ſworn. 

F He is asked, Do you know Mrs. Pleaſant Raw- 
ns + 

Mr. Serj. Darnel. Give an Account of her. 

Mr. Busby. She i» the Daughter of William 
Rawlins Deceaſed, who left his Eſtate to Dr. Bright 
and my ſelf, to be fold for Payment of his Debts 
and Legacies, and left the Surpluſage to his Daugh- 
ter, which is about 2000 J. 

Mr. Serj. Darnel. What Lands has ſhe ? 
Mr. Busby. She has 20 J. a Lear. 
Mr. Serj. Darnel, What Age is ſhe of ? 
Mr. Busby. She is near Eighteen. 
Mr. Montague. Was ſhe ever married, or no ? 
Mr. Busby. She was unmarried. 
Then Mrs. Sabina Busby was called and ſworn, as 
| alſo Mrs. Nightingale. 
Mr. Swend/en. My Lord, I beg the favour that 
only one Witneſs be heard qr a Time. 

Mr. Sol. Gen. Mrs. Nightingalt, Do you know 
Mrs. 3 Rawlins, and Mrs. Busby 2 

Mrs. Nightingale. Yes, I do. 20 
Mr. Sol. Gen. Have they lodged at your Houſe ? 
Mrs. Nightingale. Les. 

Mr. Sol. Gen. How long? | 
Mrs. Nightingale. Above Three Years. 2 

Mr. Sol. Gen. Have you any Knowlege of Mrs. 
Baynton? th f | 

Mrs. Nightingale. Yes. | 

Mr. Sol Gen. How came you acquainted with her? 

Mrs. Nightingale. One Mrs. Sr. Fohn came to me 
to know whether I took Boarders? I faid, I had 
taken ſome, but would take no more, unleſs it 
were the ſame Ladies again. my 
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no more of her. But a 
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L. C. F. Holt. Who was it came to you? 
Nightingale. One Mrs. Sr. ohn. 

Sol. Gen. Mrs Nightingale, ſpeak out, that my 
Lord may hear you. 

L. C. J. Holl. Did Mrs Busby lodge with you 

Nightingale. Yes, my Lord, we were very inti- 
mate before; and ſince it pleaſed God to take away 
her Husband, I was pleaſed with her, and very wil- 
ling to take her into my Houſe. 

Sol. Gen. Acquaint his Lordſhip how Mrs. &. 
John came to you. 

Nightingale. Yes, my Lord, as near as I can. 
She came to me, and ask d me, If I took Boarders ? 
I told her, No, I would take none, except it were 
thoſe Ladies I had before: She told me, ſhe had an 
Acquaintance that was a Widow Lady that came 
out of Wiltſhire, about a Suit of Law, and would 
be in a very ſober Family near a Church. But how- 
ever, I denied her Lodgings, and did expect to hear 

out three Weeks or a Month 
after, ſhe came to me again, and asked me whether 
I had altered my Reſolution ? 

L. C FJ. Holt. Go on. 

Nabtingale. My Lord, Mrs. St. John ſald, that 
the Lady was come to Town on the Saturday 
Night before, very much indiſpos d in her Journey. 
I asked her whether ſhe knew this Baynton or no? 
Mrs. Sr. John ſaid, Ves; ſhe was very intimate in the 


Family, and ſhe faid a great deal more of her, 


which I cannot remember. She faid alfo, that ſhe 
would have Boarded her her ſelf, and would have 
been glad of her Company, if ſhe had had Conve- 
niences for her. Then ſhe asked me, whether ſhe 
ſhould come her ſelf and give her own Character? 
We thought no harm, ſhe heing a Woman, and noc 
a Man. She further faid, that Mrs. Baynton had 
ſeen a Maid whom I knew, and ſhe believed ſhe 
would take her. I enquired of another who lived 
in the Mews, if he knew Mrs, 1 z he ſaid, Yes, 
and that ſhe came of a good Family. At length 


ſhe came, and made a very modeſt Appearance in | 


her Behaviour and Garb. She ſaid to me, that I 
was very curious in taking in Bearders, and for 
that ſhe liked me the better. I conſented ſhe ſhould 
come. She asked me what I would have a Week ? 
I told her Twelve Shillings for her ſelf, and Ten 
Shillings for her Maid. She concluded to come on 
the Wedneſday following ; which ſhe did with her 
Maid, a modeſt Girl, and a Neighbour ich garamy 
the more Encouragement. She carried her ſelf very 


well till Michaelmas-Day at Night, when we heard of 


her new Brother; ſhe ſeem'd elevated at the News, and 
fell into Convulſion-Fits, which I believed were real 
Fits. She faid ſhe had a dear Brother, a good Chri- 
ſtian, and he would come on the Morrow. When 
he came, he brought two Gentlewomen with him, 
very modeſt, which I never ſaw before, nor fince. 
Mrs. Baynton made a Pot of Coffee, and ſent for a 
Bottle of Wine, and ſhe told her Brother before 
me, what good Lodgings ſhe had, and ſaid ſhe 
wiſhed he would come and lodge near them, for the 
knew he had but a puny Stomach, and believed he 


would like her Viftuals. He faid it was not conve; 


nient for him, becauſe his Buſineſs called him every 


Day to the Change. She aid alſo, there was a Bowe 


ling-Green near them, where he might divert him- 

But all would not do. She asked 
would have a Meal if her Brother ſhould come 
any Time; 1 faid, when I had other Ladies, i 


any of their Friends came. I had Twelye-Pence 
a Meal of them. On Friday he c e an 
2 | " urc ; 


3 


me what 1 
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Church, and left them together at Cribbage, as I 
found them at my Return. . - _ 5 

L. C J. Holt. What Day of the Week was 
this? | ; 
Mrs. Nightingale. The Friday before the Sacrament. 
Mrs. Baynton ſaid to Mr. Swendſen, before Mrs. 
Buſby, You have an extraordinary Hand at making 
Punch; ſo they agreed to make a Bowl the Monday 
following; but Mrs. Rawlins hardly drank any, ſhe 
not liking any ſtrong Liquors. After this, ſhe told 
me, her Brother was very ill of his Journey, being 
lately come out of the Country, tho I don't under- 


ſtand he was in't. The Monday be fore Michae/mas- 


Day, we were at Dinner with two more than our 
Family, when Mrs. Baynton ſaid, ſhe had an Inte- 
reſt in a Norway Ship, and invited us all aboard ; 
But he, viz. Mr. Swendſen, did not come to our 
_ Houſe till Four Days after; but on Friday we con- 
cluded to go on Saturday; there were Eight of us 
in Company in all, Mrs, Raw/ins, Mrs. Busby, I and 
my Daughter, and Mr. Ball another Lodger, belong- 
ing to the Exchequer. We went, and had much Diſ- 
courſe ; after having drank a Glaſs of Wine, the 


Cloath was laid, and the Maſter offered a Bowl of 


Punch; fays Mr. Swendſen, Ladies, I would pleaſe 
you all, and leave you all to your Liberties to drink 
what you pleaſe. 

L. C. F. Hol. Is this Perſon Mrs. Baynton's Bro- 
ther ? 

Mrs. Night. This is he that went for her Bro- 
ther. 

L. C. J. t. Whereabouts is your Houſe ? 

Night. Near Tuttle-fields. ER 
Mr. Sol. Gen. This Mrs. Baynton came to you 
under the Character of a Country Lady on a Law- 

Suit; do you underſtand that ſhe was ſo? 

Mrs. Night. My Lord, She faid ſhe came from 
the Bath. | 

Mr. Sol. Gen. You miſapprehend the Queſtion ; 

Do you underſtand that her Pretence was true or 


not ? ; 8 

. Night. I enquired of ſeveral Perſons, who ac- 
- _ quainted me that the Bayntons lived in Wiltſhire ; 
but it was not long before we began to ſuſpect her, 
for there ſeemed to be an extraordinary Love be- 
tween her and Stoendſen, more than is uſual be- 
tween Brother and Siſter. I ſaid, Madam, I won- 
der you don't marry your Brother. She ſaid, ſhe 


thought that *twas not lawful. I faid there waͤs 


ſuch a Thing done in Weſtminſter, of a Man's marry- 
ing Two Siſters, 
Mr. Sol. Gen. Pray call to mind what Time it 
vas that you firſt gave Notice to her that ſhe ſhould 
not continue in your Lodgings. 

Night. When I firſt miſtruſted her, I gave No- 
tice of it in my Family. But we being all Women, 
and fearful of her, thought not fit to give her 
Warning till her Month was up. But before that, 
ſhe came to me, and told me, and faid, Mrs. Night- 
ingale, I have received a Letter from my Siſter 
Baynton in the Country, which informs me, that 
the Truſtees will agree, and ſo I defign to return 
when my Month is up, for this Town is very 
chargeable. Very well faid I, for J expect ſome 
Ladies very ſhortly. I went down to my Family 
and express d my Joy to them, and faid, I was very 
ou Mrs. Baynton had prevented me, for if ſhe 

not given me Warning, I would have given 


her Warning, for I reſolved ſhe ſhould not ſtay, 

Mr. Sol. Gen. Mrs. Nightingale, it ſeems you 
had Notice of Mrs. Baynton's ill Carriage; did 
you take any Notice of it to her ſelf? 
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. Night. No; I did not, but I gave the Mai 
Notice as ſoon as I ſuſpected any thing. d 

Mr. Sol. Gen. Do you know whether the Maid 
had told any Thing to her or not? | 

Night. The Maid ſaid to her, Madam, don't 
you ee a Strangeneſs in the Family? Yes, ſuid (he 
1 can ſee and bear a great deal; but when 1 am 
rouzed, I'Il be like a Lion. 

Mr. Sol. Gen. How long was this before Meg 
Rawlins was taken away? 

Night. I can't prefix the Time, but it was be- 
fore ſhe gave me Warning. 

L. C J. Holt. Was ſhe gone from your Houſe 
before this Thing happen d. 

Night. No, my Lord ſhe told me on Wednef 


day that her Time was out ; but ſaid, There j; Y 


Fellow in Town that I fear will cheat me, and ! 
am taking out a Statute of Bankruptcy againſt 
him, which I think will cauſe me to ſtay in Town a 
Week longer; ſhe alſo told me. ſhe had taken a 
Place in the Coach to go on Th-rr/day, but muſt 
loſe her Earneſt,” for this Buſineſs would detain her 
a Week longer. 5 175 
Mr. Raymond. Did you ever obſerve they were 
together in 1 | 
Night. No, my Lord, we never had any Suſpi- 
cion of Mr. Swendfen, but of the Woman; for 
ſhe could put on all Manner of Diſguiſes. 
Mrs. Busby being called, ſhe is ſworn, 
Mr. So/ Gen. Mrs. Busby, pray do you know 
Mrs. Rawlins ? 
Mrs. Busby. Yes, I do. 


Mr. Sol. Gen. How came you firſt acquainted 


with her ? | | 
Mrs. Busby. My Brother Busby was one of her 
Guardians, and put her under the Care of my Hus- 
band, while he was living, which was four Years 
ago this Chriſtmas. She came to us by the Con- 
ſent of her Guardian. | 
Mr. Sol. Gen. At what Place did you lodge? 
Mrs. Busby. We lived in Stretton-Grounds, but 


fince my Husband died, which is Three Years 


laſt July, I left Houſe- keeping, and then we went 
and lodged at Mrs. Nightingale 8. 

Mr. Sol. Gen. How long have you continued at 
Mrs. Nightingale 8s? 
Mrs. Busby. We have continued there ever fince. 
Mr. Sol. Cen. Do you knew Mrs. Baynton ? 
Mrs. Busby. Yes, I do, ſhe lodg'd at Mrs. 
Nightingale s. | 

Mr. Sol. Gen. Was there any body who uſed to 
come to her there? 

Mrs. Busby. None except a Change-Woman. 

Coun, Do you know any Thing of Mr. Swend- 


Mrs. Busby. Sir, The firſt of his coming to Mrs. 
Nightingale s, was the Day after Michaelmas Day. 
Mrs. Baynton ſaid, that ſhe had a Brother that was 
to come to Town, which he did the Day after, 
with Two Gentlewomen, which I never ſaw, ei- 
ther before or ſince; but Mr. Sw¾endſen after this 
came ſeveral Times to her as her Brother, her Si- 
ſter's Husband; and ſhe defired that he might dine 
with her ſometimes ; for which ſhe agreed with 
Mrs. Nightingale at 12 d. per Meal. 

Mr. Sol. Gen. Was this Mrs. Ratolins at any 
Time in private with Suendſen? 


Mrs. Busby. Never that I know of in all my 


Life; we were always in Company together when 


he dined there, and the Times that he dined there 


we computed to be 9 or 10; he was there ſome- 
times when we were not at home. | 
| Mr, Sol, 


* 
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Mr. Sol. Gen. How did Mrs. Baynton behave her 
ſelf when ſhe was at Mrs. Nightingale s? wy 
Buty. We thought very well of her, till at laſt 
we diſcerned too much Freedom between Mr. 
Swendſen and her ſelf; we ſuſpected her Virtue, 
and thought ſhe would drink; and were informed 
ſhe would Swear: She ſaid ſhe muſt ſtay in Town 
about a Month or Six Weeks about a Suit of Law. 
Her Maid told her of the Strangeneſs of the Family; 
ſhe faid they had beſt be civil, or elſe the would 
{tay and plague them. She told Mrs. Nightingale 
at length, the Town was chargeable, and her Buſineſs 
done, and that {he would return into the Country. 
Mr. Sol. Cen. What, do you know concerning 
Mrs. Rawlins being taken away ? | 
Mrs. Buſby, Mrs. Baynton knowing it was our 
Cuſtom to go to Oxendon Chapel every Friday Morn- 
ing, ſhe came and told us ſhe had occaſion to go to 
Golden Square; and that being in the way, ſhe in- 
vited us to go with her in the Coach, and ſhe 
would ſet us down at or near the Chapel. When 
we came to Dartmouth-Strect, ſomebody bid the 
Coachman ſtop : I expected ſhe ſhould ſer us down 
as ſhe promiſed. On that fide where I fat there 
were old Buildings, and as I was looking our, I 
heard Mre. Baynton cry out to the Coachman, Drive 
on; and all of a ſudden I faw a Man in the Coach, 
which was Hartwell the Bayliff. Mrs. Raw/ins and 1 
were in a very great Fright, knowing - nothing. I 
ſaid for God s ſake let's come out, we are not con- 
cerned. Hartwell ſaid we were the Perſons that he 
came for. I begg'd of him to let us come out: 
Hartwell had his Arms about Mrs. Raw/rns's Side, 
and ſaid, tis this Lady and you that I am concerned 
about. I askK'd him what it was. Said he, let you 
and I have two or three Words together, and all 
will be well enough. I faid, you don't think I will 
y any thing to you, unleſs I have my Friends by 
me; Mrs. Baynton in the Coach, ſaid, No, Madam; 
be ſure you don't. I could not tell what he would 
do with us; at length he carried us all to the Star and 
Garter Tavern in Drary-Lane. I preſs d him to 
let us go to Heetſtreet, for I had Friends there. 
Hartwe/l was very angry, and would hear nothing of 
it. When we came to Drary-Lane, Mrs. Baynton 
would have had us put on our Masks; I faid I had 
done nothing..amiſs, and I would not. When we 
were in the Room at the Tavern, Mrs. Baynton 
haſtned out of the Room as faſt as ſhe could, pre- 
tending to go for my Friends. Mrs. Raw/ins and I 
were in a great Conſternation, wondring what they 
would do with us: I took hold of her Arm, and 
told her I would live and die with her. The Bai- 
liffs came in, and ſaid ſhe was their Priſoner, and 
took her by Violence from me: They told me ſhe 
muſt go with them, for they ſaid ſhe: was arreſted 
by a Writ out of one Court, and I by one out of 
another. When ſhe was going, I put my. Head out 
of the Window, and cry'd, Murder, Murder, ſeve- 
ral times: When I pull'd in my Head again, Spur 
ſaid, What have you got by your Bawling? And faid 
they were better known there than I. They brought 
4 Man to me, who ſaid he had Orders to keep me, 
and that he had only a Crown for his Pains ; but he 
would not ſuffer me to ſend for any body. The 
Gentlewoman of the Houſe came up, and ſaid I 
had done a Diſkindneſs to her Houſe by crying out 
Murder: She. faid to me, Look and fee whether 


your Name be ſpelt right, for it may be a falſe Ar- 
relt, Nc. Wakeman that went away with Mrs. Raw- 


ins, came back again, and ſaid, the young Woman 
was well, 
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and that he left her eating Fowl and 


585 
Bacon; I ſaid, I wiſh ſhe was well. The Gentle- 
woman of the Houſe bid the Bailiff ſhew me the 
Writ: He ſaid lie could not read well; but there 
was the Name of Sabina Busby, at the Suit of one 
Jones: But when he heard my Complaints a conſi- 
derable while, he ſaid he would go to my Friends. 
and would go as cheap as a: Porter, and as ſoon. 1 
ſent him to Mr. Thornton and Mr. Naſh: He pre- 
tended to go, but return d no more till Night: 
Mr. Sol. Gen. You ſay you cry d out Murder, 
how did Mrs. Rains behave her ſelf then??? 

Mrs. Busby. It was her great Fright and Crying 
that made me endeavour her Reſcue; when we ſaid 
we wou d dye together, then it was when they 
forc'd her from me; the Surprize was ſo great that 
made me cry out after that manner that I did: 
Upon which ſome! Neighbours came in, but they 
told them ir was an Arreſt, and therefore they wou d 
not meddle in it. | £ 

Mr. Sol. Gen. Mrs. Busby, they kept you till 
Night, you fay; did they take or require Bail for 
you before you was diſcharged ? - 

Mrs. Busby. TI tell you, Sir, if you pleaſe; I 
did not know what I was arreſted for, it might be 
Murder or Treaſon, for ought I knew. There was a 
little Boy by, ſaid, Madam, I know Mr. Le your 
Friend in Newmarket, and I'll go for him: He 
went, but when he return d again, he ſaid he was 
not at home; which I thought was a Lye. There 
was à poor Man, a Labourer, working in the Chim- 
ney, he gave me a Wink, and ſaid, Madam, I'll 
go for him; but I faid to him, Pray don't leave 
me; [I began to be afraid, for I did not know how 
my Life might be concern d. Said the little Boy; 
I'll go any where for you. I fent him for Two 
Gentlemen, who came: The Bailiffs ſaid they had 
an Action of 200 J. againſt me; the Gentlemen told 
the Bailiffs they were come to bail me: The Bailitts 
were very impudent, but ſhuffl'd about awhile, and 
left me, and took no further notice. BR. - 

L. C. J. Holt. Did they take any Bail for you ? * 

Mrs. Busby. No, they left me with theſe Gentle- 
men. | | 

Mr. Mountague. When you went out in the Morn- 
ing, did you defign to go any where elſe: but to 
re ive SEE — 

Mrs. Busby. No where elſe. ; 
Mr. Mountague.Was it your Invitation to Mrs. Bayn- 
ton, or her Invitation to you to go in the Coach? 
Mrs. Busby. It was Mrs. Baynton's Invitation to 
me; I had not a very good Opinion of Mrs. Bayn- 
ton, for we ſuſpected her Virtue in the Family, by 
reaſon of her too familiar Carriage to her Brother; 
bur being to go ſhortly away, I apprehended no 
harm. N 
Mr. Mountague. Did Mrs. Raw/ins go with you? 

Mrs. Busby. She did. IV, 
Mr. Mountague.' Mrs. Busby, do you know the Pri- 
ſonner ? Is this the Man that came to Mrs. Night- 
ingale $ Houſe? + 7 

Mrs. Busby. Yes, Sir. 2 4 
Judge Powel. How long was it from the Time 
that you were parted after Arreſting, that you ſaw 
Mrs. Ratolins again. 

Mrs. Busby. The firſt time after was on Saturday, 
when they were before the Recorder. 
I. C. J. Hot. When did you find her? 

Mrs. Busby. On Saturday in the Afternoon. 

L. C. J. Holt. Was you at the finding? 

Mrs. Busby. No, my Lord. | 7 

L. C. J. Hot. What Time was it? 

Mrs. Busby. About Noon, I believe. 

| Ffff Mr. Moun- 
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Mr. Monntague. When you ſaw her put into the 

Coach, did you hear her cry out? | 
Mrs. Buſby. No, Sir; it was I that cry'd out. 

Mr. Mountague, Did Mr. Stoendſen make any 


Entertainments, ot no? 


Mrs. Busby. But one, as I know of. 
Priſoner ſpeaks to Mrs. Brxby, and ſaid, Have 
you done.? | * 1 
Mrs. Busby. I think fo. 8 
Priſoner. If you have, I'll aſk you a Queſtion, 
Did you know of any Love between Mrs. Rinv/ins 


and me? | | ; 

L. C. J. Holt. Did you know any thing of Love 
between Mrs. Raw/ins and the Priſoner, or no? 

Mrs. Busby. No, my Lord. 

Mrs Baynton's Maid called and fworn. | 

Mr. Sol. Gen. Pray, did you know Mrs. Bayn- 
ton? 

Maid. Ves. 

Mr. Sol. Gen. Was you her Servant? 

Mr. Sol. Gen. Who recommended you to her? 

Maid. Mrs. St. John. 2/89 

Mr. Sol. Gen. Do you know one Mr. Swendſen? 
4 Maid. Yes, my Lord; there he is; pointing 10 
him. 5 
Mir. Sol. Gen. Did you ever ſee him before you 
were hired to your Miſtreſs. 

Maid. No, my Lord; I never ſaw him before? 


Mr. Sol. Gen. Did you ſee him when you was 


with your Miſtreſs? 
Maid. Yes, my Lord. 

Mr. Sol. Gen. Do you know whether there was 
any Relation between them? 

Maid. Yes, my Lord; they went for Brother 
and Siſter. | 
Mr. Sol. Gen. How long was you with her? 
Maid. About a Month. 

Mr. Sol. Gen. How did ſhe behave her ſelf ? 

Maid. Till the laſt of her Time, very well ; 
but the Family had a Miſtruſt of her long before 
ſhe went away. 

Mr. Sol. Gen. Do you know the Reaſon why 
they. miſtruſted her ? | 

Maid. I do not know, my Lord. 

Mr. Sol. Gen. Do you know what was the Cauſe 


the Family miſtruſted her? 


Maid. They thought her a looſe fort of a Wo- 
man, and therefore they miſtruſted her. 

L. C. J. Holt. Did they diſcern any Familiarity 
betwixt them ? | : | 

Maid. No more than as Brother and Siſter. 

Mr. Sol. Gen. After this Suſpicion, do you know 
whether the Family expreſs'd any Reſentment ? 

Maid. No, my Lord. | | 

Mr. Sol. Gen. Did you live with her when Mrs. 
Rawlins was taken away? | 
Maid. Les, my Lord; but 1 went away the 


next Day. | | 

| Mrs. Berkley Sworn. 525 

Mr. Sol. Gen. Mrs. Berkley, pray was you pre- 

ſent when the Priſoner was taken up; and do you 

know whether he and Mrs. Baynton were Brother 
and Siſter ? | 


Mrs. Berkley. I went to Mr. Swenfſen himſelf, 


and faid, Is this wicked Woman your Siſter ? Says 


he, I cannot fay ſhe is; but I have made her my 
Tool, and the has done my Bufineſs, and I would 
get rid of her To-mortow, but that being Sunday I 
will not; but on Monday Ill give her a Reward for 
what ſhe has done, and then Ill diſcharge her, and 
never ſee her more, | 


" — 


Mr. Mountaguc. Relate what Diſcour 
9 — the 1 of the] 9 YOu had 
Mrs. Beriley. I aſkd Mr. Stoend ſen 
Mrs. Beulen was his Sifter® He £1 Ne ether 
not my Siſter z but I have gained my End, in 7 * 
her à Tool to my dear Wife: III gratify her 105 
what ſhe has done, and put her away on Moyg ” 
and never ſee her more. . 
q until. I think you lodged in the Houſe with 
er! | | 

Mrs. Ferkey. No; but I was a Neigh 

_ — ently _ 1 $"bour, and 
ouncil. Did you Tee any thing to cauſe you 
miſtruſt that there was any thing more f 
1 — them 4 l | a | * _ 
rs. Berkley. No Cauſe at all, that J 
uu 8 lake ond bir Wife Sworn mw of 
Sol. Gen. . Blake, pray do yo 
Mrs. Baynton? nnn, 

Mr. Blake. Yes, Sir. HP 

Mr. Sol. Gen. How long have you known her > 

ds ROY, Abpat Twe — Years, i 

r. Sol. Gen. Pray is ſhe a Country Lad 
has got a good Joints? | * 

Mr. Blake. I know nothing but that ſhe works 
for her Living. 

Mr. Sol. Gen. Hath ſhe any Eſtate in the Coun- 
try! ; | 
Mr. Blake. None, as I know of. 

Council, Do you know the Priſoner at the By > 

RR 

Council. Where did he lodge at any Time? 

Mr. Blake. He lodged at my Houle. 

Council, How long ? | 

Mr. Blake. About 6 or 7 Months. 

L. C. J. Holt. Where is your Houſe ? 

Mr. Blake. In Red-Lion-ftlreet. 

L. C. J. Holt. What other Lodgers had you at 
the ſame Time ? es 

Mr. Blake. 1 had a Parliament-Man lodged with 
11 0 Hoh. Where did M 

C. J. Holt. here did Mrs. ton lodge? 

Mr. Blake. In the oppoſite 3 againſt 
Gentleman. 

L. C. J. Holt. How long time? 

Nr. B/ake. About Seven Months. 

Concil, How long was Mrs. Baynton gone from 
your Houſe before this Matter happened ? 

Mr. B/ake. About Five or Six Weeks. 

L. C. J. Holt. How long before Michaelmas ? 

Mr. Blake. I cannot certainly tell; but I believe 
much about that Time. | 

Council, When they were in your Houſe, what 
did you ſee betwixt them ? 

Mr. B/ake. Nothing of any harm, as I know of. 

L. C. J. Holt. Mr. Blake , did you never ſee any 
harm by Mrs. Baynton? | 

Mr. Blake, Not as I know of. 

Mr. Sol. Gen. Do you know whether ſhe lay in 
at your Houſe ? | N 
Mr. B/ake. I know not; for ought I know ſhe 
might: I know nothing of Womens lying in. 

Mr. Wakeman called and Sworn. | 

Mr. Sol. Gen. Were you one of the Bayliffs that 
Arreſted Mrs. Busby and Mrs. Rawlins? 
Mafeman. I was the Man that executed the 
Marſbal s- Curt Writ, and Arreſted them. 

L. C. J. Holt. Who employed yon ? 

Wakeman. Mr. Hartwell, | 

L. C. J. Holt. Were you at Mr. Hartwell's Houſe ? 


Wakeman, My Lord, III tell you the Truth of 
the Matter: On Wedneſday before they were Ar- 
| g 


reſted, 
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reſted, Mr. Hartwell was at my Houſe to ſee for 
-me; bur being not at home, but in the Country, I 
came home about 11 at Night: My Daughter ſaid 


to me, there was a Writ left by Mr. Hartwell for 


me to be ſerved, and it muſt be done To-morrow 
Morning. On the Morning he came to me, and 
ſaid, Mr. Wakeman, will you execute a Writ? He 
carried me to the Mirre-Tavern, and called for a 
pot of Ale and a Bottle of White-Wine, and we 
had a Toaſt and ſome Cheeſe. While I was there, 
one Mr. Ho/t came in, a Man that I never ſaw 
in all my Life, and ſaid, The Bufineſs cannot be 


done this Day. — | 
L C. J. Holt. What Day of the Week was this? 


alem. Thurſday; he appointed me to call 


upon him at Nine next Morning. He ſaid, if I 
came firſt we ſhou'd get what we had before : He 
came in before we had done, and the Man of the 
Houſe was dreffing himſelf in the Kitchin : We eat 
2 Toaſt, and drank the Wine, and after that, we had 
another. Mr. Hor call'd Mr. Hartwell out, and 
faid, It cannot be done; by and by he faid it might 
be done: I don't know what it was, but they took 
me to Stretton-flreet ; Mr. Hrtwell and Mr. Spurr 
was with me: I was aſham d to ſtund in the Streer, 
ſo went into an Alchouſe, and drank a fingle Pot 
of Drink. ; | 

Mr. £/. Gen. Had you ſeen Mr. *wendſen be- 
fore that Morning? 

Wakeman, No: I never fiw him before in all 
my Life. At that, it ir pleaſe your Honour, Mr. 
Hartwell and Mr. Spurr went before, and bid me 
follow the Coach. I did fo as near as I could, bur 
could not Keep pace with the Coach, being lame; 
but at Dartmouth Ground Mr. Spurr ſtopp'd the 
Horſes, and then J came up to the Coach; and 
Mr. Hartwell, 1 ſuppoſe, gave the Word of Arreſt, 
and into the Coach he went ; but I did not go in 
becauſe there was no room, bur rid behind it. The 
Coach was order d to go to the Star and Garter Ta- 
vern in Drury-Lane. When we came there, we 
went into a Back-Room ; and rhe Gentlewoman that 
had a Band-box ſaid to Mrs. Rawhns, I will go to 
ſome of your Friends. 

I. C. J. Holt. What did they do in Stretton— 
Grounds? Eb 

WWakeman. They were Arreſted there: The Gentle- 
woman was carry'd by Mr. Hartwell to his Houle, 
and I follow'd them; but meeting with a Gentle- 
woman of my Acquaintance, ſhe ſtopp'd me. 
When I came to Hartuwells Houſe, Where is ſhe, 
faid I? They told me ſhe was below. Stairs. I faid, 
| had a little Bnſineſs elſewhere, that will detain me 
about an Hour: He gave me Leave to go. When 1 
went out, Mr. Hot call'd me over the way, and 
aſk'd me, If Mr. Hartwell was at home? I faid, 
Yes. And is the young Gentlewoman there too? 1 
likewiſe ſaid, Yes. He led me to the Five Bells in 
Witch-ſtreet, into a Room where there were Three 
Boxes, and carry'd me to the middlemolt Box, and 
there was a Gentleman. 

Council, Was it the Priſoner at the Bar ? 

Wakeman, Yes, I think ſo. At that Mr. Holt 
filld me a full Glaſs, which I drank off; and I told 
him, I was going to do ſome Buſineſs in St. Martin's. 


And when I had done that, I went ro Hariwell's Houſe 


again: I enquir'd for the Gentlewoman. Mrs. Hart- 
well ſaid, her Huſband was gone along with the 
Gentlewoman to Holborn to make an end of the 
Matter. I afk d her, Whereabout? She aid, At the 
Vine Tavern. I went thither, and aſk d for Mr. Hart- 
well. There was he, and Mr. Butler, and a Tallow- 
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Chandler going to eat Stakes: Tliey invited me to 


eat ſome with them; which I did. Mr. Holt came 


into the room two or three times: Then Mr. Holt 
* me, I was diſcharged of my Priſoner; ſo away 
went. 

I. C. J. Holt. You were eating Stakes, you ſay, 
at the Vine Tavern; was ſhe there then? 

Wakeman. There is a Court againſt the Tavern, 
and I ſaw the Gentlewoman looking out of the Vinz 
Tavern, where there were new Saſh-Windows as I 
came over the way, thro” the Court, this Gentlewo- 
man look'd out of the Window. 

L. C. J Hor. What, before you went in? 

alte man. Yes, my Lord; but I went in and ſaw 
him alone, but knew nor whom he was. 

L. C. J. Ho/r. Did you ſee Mrs. Ram ins there? 

Wakeman. No, not at the Tavern. 

Mr. Sol. Gen. When Hurtwell took away this 
Gentlewoman, did ſhe go away quiedy, or did 
Mrs. Busby and ſhe make au Ourcry ? 

Wakeman. She was a liule irighted. 

L. C. J. Holl. Where was it you firſt ſaw Mr. 
Suendſen? 

Wakeman. At the Frue-Bell Tavern. 

L C. J. Hot. When waz it you faw him there? 

Wakeman. About Twelve a-Clock. 

L. C. J. Holt. Where was it he gave you the Pot 
of Drink ? | 

WWakeman. At the Five Bells; but it was Mr. Holt 
that gave it me. | | 

L. C. J. Holt. How many were there in Compa- 
ny there? 

Wakeman. Only Mr. Holt, and Mr. Swendſen. 

Council. What was the Occation of your going? 

Wakeman. Mr. Holt call d me. 

Council, When was it you ſaw him out of the 
Window ? 

Wakeman. About an Hour and a Quarter after. 

Council, What Anſwer did you give, when they 
alk'd you where the Gentlewoman was ? | 
 Wakeman. | aid, ſhe was at Mr. Hartwel's. 

Council, You ſaid you ſerv'd a Writ on Mrs. Raw- 
line, had you no Proceſs againſt Mrs. Busby? 

Wakeman. No, none at all. 


L. C. J. Holt. On what Account did you keep 


Mrs. Busby ? | 

Wakeman. I did not keep her; but one Spurr 
was employed to do it. 

Cowncil. You came back to Mrs. Busby's; did not 
you ſay that you had been with the young Gentle- 
woman, who was eating Fowls and Bacon? 

Wakeman. Mr. Hartwell aſk'd me to eat ſome. 

Coun. Did not you ſhew Mrs. Busby a Writ, and 
read it to her? | 
W * I cou'd never read a King's-Bench 

rit. | 

L. C. I Holt. Can you read a Marſbal s- Court Writ? 

IWakeman. Yes, but not the Latin of it. 

Coun, When you went to Hartwell at the Vine- 


Tavern, did you aſk for Mrs. Raw!ins ? 


Wakeman. Les, yes; I aſk'd where ſhe was? 


They told me they were making an end of it. 

My Lord, I had like to have forgot; I aſked where 

was the Priſoner ? And Mr. Holt told me, they had 
Juſt made an end of the Buſineſs. 

Mrs. Pleaſant Rawlins Sworn. ; 

Mr. So Gen. Give an Account to his Lordſhip, 


after what manner you were Arreſted, and carried 


from Tavern to Tavern. 
Mrs. Rawlins. My Lord, I was Arreſted with 


Madam Busby, and carried to the Star and Garter 


Tavern in Drury Lane. 
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L. C. J. Holt. How were you carried thither ? 
Mrs. Rawlins. I was in a Coach going to Ox- 


endon Chapel, when Three Bailifts were about the 


Coach. 
Mr. Sol. Gen. Where did they carry you? 


Mrs. Raw/ins. They carried us to the Star and 


Garter in Drury-Lane. 
Mr. So/. Gen. Who did they carry with you? 

Mrs. Rawlins. There was Mrs. Buſby, Mrs. Bayn- 
ton and I, and Hartwell the Bailiff ; when we came 
to the Star and Garter, they forced me up Stairs 
into a Back Room, but we got into a forward Room; 
but we had not been there long till they parted 
Mrs. Buſby and I ; Mrs. Baynton was gone, for our 
Friends as ſhe pretended. I was in a very great 
Frighr, but Mrs. Buſby ſaying we will dye together, 
they took me by Force from her; Hartwell ſwore 
a great Oath, and thruſt me down Stairs and forced 
me out of a Back-Door into an Alley. When he 
went to put me into a Coach, I cry'd out Murder 
then he threaten d to put me into Nemgate. He 
carry'd me to his own Houſe, and no body came to 
help me a great while; but Mrs. Baynton ſaid, that 
as {he was going by the Door ſhe heard my Name, 
and came in in a mighty Fright ; ſhe faid to me, 
Madam, I pity you, will no body Bail you? She 
told me I will ſend to my Brother who ſhall be 
Bail for you. She ſent for him, he came into the 
Room, and he ſaid what is the Matter with you, 


I ſaid, Enough is the Matter when I am arreſted 


for 200 J. and owe no Man a Penny. Said he in a 


Jocoſe way, what makes you aftrighted at that, 


I have a good mind to arreſt you my ſelf. Then 
they took me thence to the Vine Tavern in Holborn, 
where I was an Hour or Two before I heard any 
Thing of Marrying or any ſuch Thing. 


Coun. What did they do with you all that 


Time ? 

Mrs. Rawlins. They got a Dinner ready, and 
after we had dined, ſhe of me to have her 
Brother, and faid, that if I did not marry him, I 
ſhould be ruined. I told her I would do nothing 
wirhout the Advice of my Friends. I defired my 
Friends to be ſent for, but they would not admit 
it. She looked on my Ring on my Finger, and ſaid 
let me ſee your Ring from your Finger. I ſaid, No, 
you ſhall not. She faid I will force it off. I ſaid 
T1] try that: But ſhe forced it from me. | 

Priſoner. Remember you are upon your Oath. 

Mrs. Raw/ns. I know I am. When ſhe took 
my Ring away, I aſked her what ſhe would do 
with it; ſhe faid ſhe would go and get a Wedding 
Ring made by ir. I told her I would not marry 


without the Advice of my Friends. Away ſhe went 


and bought a Ring, and came up again, and ſaid to 
her Brother, ſhe had a Ring; well faid I, give me 
my Ring and do what you will with the other ; 
ſhe ſaid, If 1 did not marry her Brother I ſhould 
be ruined for ever. 

There was a Miniſter in the Houſe, whom they 
ſaid had been there about a Quarter of an Hour, 
but I ſuppoſed longer ; they brought him with the 
Clerk up Stairs; the Parſon ſaying I hear there is 
4 Couple to be married, he aſked no Queſtions, but 
told me if I did not marry this Gentleman, I ſhould 
be ſent to Newgate and ruined for ever. 

Corn, Give an Account of what was after the 


-buying the Ring, 


Mrs. Rawlins, When they brought the Ring, 
they ſaid to me, will you be married or no? I an- 
ſwered, I will not, there are none of my Friends 


here, and I will not marry without the Conſent 
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of my Friends; They ſaid, If I did not 1 
be ruined for ever. So with many Threats —_—_— 
ſuaſions, they at laſt prevail'd with me to marr 
I was forced to marry him out of Fear, nor 07 
going to Newgate, but of being murthered. 

Coun. Where did they carry you? 

Mrs. Raw ins. To Blake's Houſe in Red. Lyon. 
ſtreet, Holborn. 

L. C. F. Holt. What Time of the Day was it > 

Mrs. Rawlins. I cannot give an exact Account 
but I think it was Candlelight. : 


Priſoner. It was about Twelve a- Clock at Noon. 


L. C. J. Holt, What Time was it that you were 
marry d? | 
—- Rawlins, My Lord, it was about Three 3. 

ock. 

L. C. J. Holt. When you went to Blake's Houſe, 
who was with you there? 

Mrs. Rawlins, None but Mr. Swendſen, Mrs. 
Baynton and I. 

L. CJ. Holt, Was there any Force or Threats 
us'd when you were at Blake's Houſe ? 

Mrs. Rawlins. Yes, there was my Lord. 

L. C. J. Holt. Give an Account of it. 

Mrs. Ruto / inc. They thruſt me up Stairs, and or- 
dered to have a Bed ſneeted. Mrs. Baynton ſaid to 
me, Undreſs and go to Bed. I ſaid I wou'd not, 
She faid ſhe wou d pluck my Cloaths off my Back. 
I ſaid ſhe ſhould not. She ſaid ſhe would pluck 
off my Cloaths and make me go to Bed. 

Coun. What did ſhe do with you ? 

Mrs. Rawlins. She put me to Bed. 

Coun, Did ſhe uſe any Violence with you ? 

_ Rawlins. Such Violence that made me go 
to . 

IL. C. J. Hoſt. How came you to be releaſed > 

Mrs. Rawlins, It was Saturday Morning before I 
was releaſed ; there was ſome of my Friends came to 
the Place where I was. 

L. C. J. Holl. Then you were with him all 
Night? | 

Mrs. Rawlins. Yes, my Lord. 

L. C. J. Holt. Mr. Swendſen, will you aſk her any 
Queſtions ? 


Priſoner. She muſt be my chiefeſt Evidence my 


Lord, when the Witneſſes come ; ſhe muſt be the 
chiefeſt of them. | 

L. C. F. Holt, You will not aſk her any Queſti- 
ons now, but when the Witneſles are call'd. 


Priſoner. My Lord, I preſume ſhe does not go 


out of the Court. Orders given for her to fit down. 

Mr. Sol. Gen, We have done with our Evidence 
at preſent. 

L. C. J. Holt. Mr. Swendſen, What do you an- 
ſwer to the Evidence? 

Priſoner. My Lord I am very much unprepar d 
for a Tryal at preſent. 

L. C J. Holt. Why ſo? 

Priſoner. Becauſe I had but little Time for Pre- 
paration, and I am not prepar d, I defire that 1 
may be allow'd Council. i 

L. C. J. Holt. No, no, it cannot be allow'd you; 
and as for the Time of your Tryal you were told, 
if you would ſhew good Cauſe to have it put off 
yet, the Court would have done it. 

Priſoner. Then 1 hope if I ſpeak any Thing 
that may be prejudicial to my Cauſe, that the 
Court will not take Advantage from it. 

The firſt Time I was at Mrs. Nightingale s, I was 
deſired by Mrs. Buſby and Mrs. Baynton to make a 
Bowl of Punch, which I did, and we were very 
merry over it; then I invited them to go on 8 * 
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chip, which they all did, and we in 4 ſhort Titne 
came very well acquainted. My Lord, I defire my 
Wife might ſtand by her ſelf, and none of them 
near her. - | 5 
bei ( . Holt. There is hone near her that will 

t her. | 
mp fe My Lord, I beg ſhe may ſtand by her 
ſelt, that | may have a fair Tryal; I pray your 
Lordſhip to grant me this Favour, My Lord, will 
you pleaſe ro grant it ? : 

LC. J. Holt. Muſt 1 grant it only for your 
Humour ? : l 

Priſoner. Tis not a Humour, my Lord, but of a 
great Conſequence to me: Will your Lordſhip grant 
me it? I beg it, my Lord, for tis the moſt material 
Thing I have to aſk ; I beg all thoſe People may be 
removed from her, 'tis the greateſt and moſt ma- 
terial Thing 1 have to ſay. 
L. CJ Holt. Im forty for it? 
Priſoner. It is ſo, good my Lord grant me 


at. | 
" L. C F. Holt. There's no body near her that con- 
cerns vou at all. | 

Priſoner. There are thoſe by her that will do 
me no Kindneſs. Then ſhe is ordered to be removed. 

Mr. Sol. Gen. My Lord, her ſtand ing there is 
enough to diſorder her. 

Priſoner. My Lord, ſhe is very well. 

L. C. F. Holt. Remove her a little further. 

Coun, My Lord, he does it on purpoſe to fright 
her. 

Priſoner. We went (as I was telling your Lord- 
ſhip) aboard a Ship, and they invited me to come 
the Week following to partake of a Treat; accord- 
ingly I went, and there was one Mr. Pugh, and he 
and I made a Bowl of Punch. Mr. Pugh at that 
Time courted Mrs. Raw/rns, and that little Time I 
was acquainted with her, I diſcerned ſhe had a 
Kindneſs for me, as I had for her; and I told her 
I could not be eaſy while ſhe ſuffered Mr. Pugh 
to kiſs her; ſhe defired me to be eaſy, and it ſhould 
be remedied. 

L. CJ Holt. Mrs. Rawlins, do you remember 
any ſuch Thing? 

Mrs. Rawlins. My Lord, I do not remember any 
ſuch Thing, or that any ſuch Words ever came out 
of my Mouth. 

Priſcener. Did not yov ſay this, Mrs. Raw/ns, 
Mis. *wendſen J ſhould ſay, did not you ſay, if I 
would not fit by you you would not eat a Bit or a 
Crumb; when 1 fat by you and profered my Place 
to another, can you ſay you were not offended ? 

Mrs. Rawlins. No, I was not. 

Priſoner. Are not you upon your Oath, did not 
you give me. ſome Encouragement ? 

Mrs. Rawlins. I do not know how I could ſhew 
it you, I know nor of any ſuch Thing. 

L. C J. Holt. You ought to ſpeak the Truth, 
becauſe his Life depends upon it. Did you in the 
firſt Place ever admit of his Courtſhip, in order to 
marry you ? 

Mrs. Rawlins. No, my Lord, I don't remember 
any ſuch Thing. 


I. C. J. Holt. Did you ever ſhew any Kindneſs 


to him upon any ſuch Account ? 

Mrs. Rawlins. No, I don't know I ſhew'd him 
any more Kindneſs than all the reſt of the Family 
ſhewed him. | 

L. CJ. Holt, Was you ever in his Company 
alone ? 

Mrs. Rawlins. No, my Lord. 

Priſoner. To give me more Eaſe and SatisfaQion 
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after Dinner we had our Bowl and Walnuts; Mrs. 
Swendſen pilled the Kernels and gave them to me; 
ſhe — them faſter than I could eat; ſhe heaped 
my Plate with, them, every one at the Table took 
notice of it, and ſhe jogged me with her Knee, that 
I ſhould rake them, and gave ſome to Mrs. Baynron, 
and bid her take them and give to me. 

L. C. J. Holt. Mrs. Buſby, Were you there? 

Mrs. Byſby. Yes, my Lord. 
2 C. J. Holt. Did you ſee any Thing of this 

ind. 

Mrs. Buſby. No, my Lord. | 

Priſoner. Will your Lordſhip be pleaſed to aſk 
her your ſelf? _ | 

L. C. J. Holt. Mrs, Rawlins, did you e ler give 
pilled Walnuts to him, or ſend them to him in 
particular?  _ 4 

Mrs. Rawlins. No, my Lord, I do not know 
that I was more kind to him than the reſt of the 
Company. _ _ | 

Priſoner. Every Body took notice of it, and 
Mr. Pugh in 23 53 

L. C. J. Holt. What do you ſay, Mr. Send ſen ? 

Priſoner, My Lord, Mr. Pugh, if he were here, 
would ſay the ſame as 1 do. He was afraid I ſhould 
get away his Ladſ / . 

L. C. J. Holt. Where is he? 

Curt, He is in the Court. | ad, 

L. C. J. Holt, You may have him for a Witneſs 
if you will. 3 | 

Priſoner. More than this, before he went away 
ſhe rold him ſhe did not care for him ; this ſhe 
ſpoke ro make me more eaſy ſtill . This I believe 


Mr. Pugh can witneſs, in as much as Madam Buſty 
complain'd to her about it, at Mr. Scoreman's the 


PiQture-Drawers, who is one of my Evidences; I de- 
fire he may be called. 

L. C. J. Holt. Well, let him be called. 

So be was calFd and came. 


L. C. J. Holt. Hear ye, he calls you to be a Wit- 
neſs, you are not to be upon your Oath, but are un- 


der the higheſt Obligation to tell the Truth. 

Mr. Scoreman. While I was drawing a Gentle- 
woman's Picture, Mrs. Baynton's, there was a Fire, 
it began to be Cold, they fell into Diſcourſe abour 


Mr. Stoendſen and Mrs. Rawlins, Mrs. Buſby was 
there at the lame Time, they fell into Diſcourſe about 


Mr. Swend/en and the young Lady. 

L. C. J. Holt. Was ſhe there? 

Mr. Scoreman. Les. 

L. C. J. Holt. Where was it? | 

Mr. Scoreman. At my Lodgings ; there were 
Mrs. Busby, the young Lady, and Mrs. Baynton. 

L. C. J. Halt. Whole Picture were you drawing? 

Mr. Scoreman. Mrs. Baynton s. They fell into 
Diſcourſe relating to a Matter of Love, between 
Mr. Swendſen and the young Lady. She ſaid the 
young Lady had a Love for Mr. Swendſen more 
than the other. 

L. C. J. Holt. You heard her ſay ſo? 


Mr. Scoreman. No, but I can ſay Mrs. Baynton 


ſaid ſo. 

L. C. J. Holt. But tell us what you heard. 

Mr. Scoreman. She ſhould have ſaid ſo, I did 
not hear her my ſelf, but afterwards upon a Dif- 
courſe ſhe ſaid afterwards, what ſhe had ſaid ſhe 
would ſtand to. 

L. C. J. Holt. What did ſhe ſay ? | 

Mr. Scoreman. I do not know that ſhe ſaid ſo 
or nor. | 

Priſoner. My Lord, may I ſpeak it as well as I 
can, he cannot ſpeak Engliſß right, I'll ſpeak it to 
him, my Lord, LC 
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L. C.J. Holt. No, no. Did you hear Mrs. Busby 


ſay any Thing? What did ſhe fay ? 


Mr. Scoreman. In way of Diſcourſe ſhe ſaid ſo. 
L. C. J. Ho/t, What, in way of Diſcourſe, did 


ſhe ſay nothing? 
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Priſoner. She Married me with as much Free. 


dom as could be in a Woman. 
L. C. J. Holt. What fay you to that Mrs.? 


Mr. Scoreman. I heard the Lady only ſay that Word or Deed. 


Word, that all ſhe had ſaid ſhe would ſtand to. 


L. C. J. Holt. What did you hear them talk you were carried from the Bayl 
Mrs. Raw/ins. My Lord, when I was at Hartwel}'s 


man. They were playing at Cards, and the Bayliff s Houſe, Mrs. Baynton pretended to come 
accidentally by, and that ſhe heard my Voice, and 


abour ? | 
Mr. Score 


ſhe took up the Tricks of Mr. Swendſen, which 


diſcovered Love. 


L. C. J. Holt. Mrs. Rawlins, give an Account how 
itt 's Houſe. 


came in and ſaid, How do you do, Mrs. Rawlins » 


ern. The Queſtion is, Whether you did You know how I do, ſaid I. She pretended: to help 


hear them ſpeak any Thing of Love, or not? 


me, and propoſed to go to her Brother to Bail me, 


Priſoner. My Lord, he would - ſpeak better and he came, and I was carried from thence in à 


with an Interpreter, 


Coach to the Vine Tavern. She was asked whether 


L. C. J. Holt. Let an Interpreter be called for? he came into the Coach to her? 


L. C. J. Holt. What Countryman are you? 
Priſoner. My Lord, he is a Dane. 


Mrs. Raw)/ins. Ves, he did. 
L. C. J. Holt. Did you cry out when they put you 


The Interpreter, a futy man, was ſworn, and be- into the Coach? 


ginning to talk with Mr. Scoreman; and then he 


Mrs. Raw/. No, my Lord, I did not cry out then, | 


| ſaid, he's none of my Country, he is a Dutchman, J made no Noiſe then. 


don t underſtand bim. | 


L. C. J. Holt. He fpeaks Engliſß well enough. 


Priſoner. Very well; but he knows not where 
he begins : He would ſay what Mrs. Busby and Mrs. 
Baynton were ſpeaking, but knows not how to utter 


himſelf. 5 + 
L. C. J. Holt. He cannot fay any thing for you. 


L. C. J. Holt. What did he do then? 
Mrs. Raw/, They carry d me to the Vine-Tavern a 
Priſoner. | | 
Sil. Gen. She went willingly enough from Hart. 
wells Houſe to the Vine-Tavern, becaule ſhe thought 
that there ſhe ſhould be Bailed. 
L. C. J. Holt. Mrs. What was the Pretence of 


Scoreman. I heard but a few Words, and cannot your being carried from Hartwell's Houle ? 


ſay much of it. 


L. C. J. Holt. You muſt have a better Witneſs, 


or you are in a dangerous Condition. 


Mrs. Raw. My Lord, they would not tell me before 


they carry d me to the Place. 
L. C. J. Holt. Mr. Swendſen, Will you ask any 


Priſoner. My Lord, Mr. Pugh complained to other Queſtions ? 


Madam Busby, that ſhe flighted him very much. 
L. C. J. Holt. What, for Love of you? 


Priſoner, Yes, my Lord; I could tell you of di- 


Priſoner: Not yet, my Lord. I defire the Parſon 
may be called that Marry'd us. Which was done. 
L. C. J. Holt. Come Dr. you are not upon your 


rers things that paſs between Lovers, that would be Oath; How come you to be concern'd in this Match > 


impertinent for me to relate to wiſe Men. 
L. C. J. Holt. Let us hear ſome of them? 


Priſoner. When we were by our ſelves, ſhe 
kifled me; and ſqueezed me by- the Hand, when 


we walked privately in the Garden. 
L. C. J. Holt. Did ſhe kiſs you? 


Priſoner. Yes, my Lord, and ſqueez d me often. 


L. C. J. Holt. 


Did you not think her very 
coming? | 3 


Priſoner. Ves, 1 did; and when we talk d of 


Marriage, ſhe ſeem d to be very well pleaſed. 

L. C. J. Hoyt. Mrs. Rawlins, you hear what he 
ſays: Did you ſqueeze him by the Hand, and kiſs 
him? Is it true? TOES 
Mrs. Natolinc. No, my Lord, I did no ſuch 
Trick, not I; and as for walking in the Garden, I 
did not walk in the Garden alone with him. 

Priſoner. T could mention a great many of theſe 
little Things ; but if ſhe denies them I cannot help ir. 

My Lord, the laſt time I was at the Houſe we 
had a Barrel of Oyſters. I ſtood with my Hands 
behind me, and as ſhe paſſed by at any time, ſhe 
gave me Squeezes by the Hand. | 

L. C. J. Holt. What ſay you to this Mrs. Raw/ms > 
Mrs. Rawlins. My Lord, I did not do fo upon my 
r 


L. C. J. Holt. She fays ſhe did not do it, upon her 


Oath. | 
Priſener. Now for the Matter of Fact; as for 
the Arreſt, I never knew any Thing of it directly or 
indirectly, till I ſa her at the Bayliff's Houſe. 
L. C. J. Holt. If ſhe did know any Thing of, or 
was conſenting to the Arreſt, why did you force her 
to the Tavern, and Marry her with a Parſon you had 
provided for that Purpoſe ? | 


Parſon. My Lord, it was at the Vine-Tavern 
where I ſaw them in Holborn. 

L. C. J. Holl. Was it the Mitre, or the Vine ? 

Parſon. The Vine, I believe, my Lord. 

L. C. J. Holt. How came you there? 

Parſon. There was a Gentleman fetch'd me and 
the Clerk from the Fleet. 

L. C. J. Holt. What to do? 

Parſon. He ſaid there was a Gentleman there to 
ſpeak with us. When we came there, the Clerk and 
I went up one Pair of Stairs and Drank a Pint of 


Wine. Then we were led into another Room; I 


asked him what I was to do. He told. me for to 
Marry him to that Young Gentle woman. 

L. C. J. Holt. Was there a Licenſe. 

Parſon, Les; When I faw the Licenſe J read it, 
and ſaw it a true Licenſe ; Then I asked the Gen- 
tlewoman her Name, to know whether it was the 
ſame that was in the Licenſe ; and found it was the 


ſame. | 
L. C J. Holt. Was it written in the Licenſe, that 


the Marriage was to be performed at the Vine- 


Tuvern ? | 
Pur ſon. No my Lord. But a Blank was left. 
L. C. J. Holt. Did you take the Queen's Duty? 
Parſon. No, my Lord, but returned their Names 


to the Superviſor: My Lord, when I asked her 


Name, I alſo asked her whether the was willing to 
be Married. She ſaid ſhe was willing. And another 
Gentlewoman was with her, that ſaid ſhe was her 
Siſter : I ſaid to her; Madam, if you conſent, and 
your Siſter is willing, here is a Licenſe, for I be- 
lieve there is no Danger to Marry you. 
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Priſoner. Will your Lordſhip pleaſe to ask her 
whether I offered any Violence to her either by 
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1. C.J. V. Did you ask her any other Way than 

in your Fotm, Will you hube this Man to your Wedded 
Parſon I ask'd her whether ſhe was willing to 

Marry, ſte faid, Yes; ſhe was willing. 

L. C. J. Hit. But did you ask her before you did 


Office ? 5 
/ Yes, my Lord, I did, and ſhe conſented 


it. | 1 N 
0 0 Pray who was the Perſon that came to 
the Hert to you, to carry you to the Tavern; was it 
the Gentleman at the Bat? | 

Pi ſon. No, twas not him. 3 

Mt. Monntuguc. How long was it before you went 
to him; after yon went into the Tavern? 

Pai ſon. My Cletk and I went in, and fat the 
Drinking a Pint of Wine, about a Quarter of an 
Hout; thei we went to the Gentleman. 

L. C. J. Hof. Do you think that they ſhould grant 
Licenſes to Marry in a Tavern, and out of Can6- 
nical Hours? 1 | 

Parſan. I never did it ia all my Life before, and 
never will do it again. f Saadet 

Sol. Gen. What was the Reaſon why you were 


condutted into another Room, and not Where they 


were ? | 

Parſon. 1 know not the Reaſon. | 

Sol. Gen. How long were you in the Room where 
they were ? | 

Parſon. I cannot well tell. 

L. C. J. Holt. Did you Mirty them as ſoon as 

ou came in? — | 

Parſon. Almoſt as ſoon. | 

Ar. Mauntigue. Did you ever Marry any at a Ta- 
vern before ? 

Parſon. No, my Lord. 

Sol. Gen. Will your Lordſhip be pleaſed to hear 
the Licenſe read. at : 

L. C. J. Zſolt. It may be read. You may ſee the 
Date and the Names. The Licenſe is Dated Oc. 14. 
1502. The Names Hungen Swendſen in the Pariſh 

f St. Paul's Shadwell ; and Pleaſant Rawhns in the 
ariſh of St. Mary White-Chappel bt 

Counſel. Is there any Blank left? | 

Parſon. Yes, there is a Blank left that the Mar- 
tiage may be in the Pariſh Church of Sr. Mary 
White: 1 1 a Blank. 

Mr. Mhuntogire, Were you Entertained there? 

Parſon. Before the Marriage, the Clerk and 1 
drank a Pint of Wine in the firſt Room. 

Mr. Moumtague. Had you any Victuals then? 

Parſon. Not before they Married ; but after. 

Sol. Gen. Pray Sir, did you beſpeak a Dinner 
before the Marriage? ; 

Parſon. No, Sir, the Gentleman beſpoke a Fowl. 

| Mr. Dan. Cotchett, was called. 
_ Priſoner. My Lord, I defire he may be asked 
whether he heard any Noife, or whether any Vio- 
lence was offered to the Young Woman? 

L. C. J. Holt. Did you hear any Noiſe, or per- 
ceive any Violence offered to the Voung Woman. 
Mr. Gtcherr. No, my Lord. 2 

Priſoner, Ask Mrs. Cotchett, whether any Noiſe 
or Violence was offer d to the Young Lady ? 
I. C. J. Holt, III ask her that Queſtion ; Was 
1 any Noiſe, or Violence uſed to the Young 

ady 

Mrs. Corchett. No, my Lord, there was no Noiſe ; 
they came in and àsked for a Room, and I ſhewed 
them a lower Room, but they would not have that, 
but went up. Soon after Mr. Holt rhe Vintner came 


down and went out, and Mr. Harrell call'd for a 
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Pint of Wine for the Coachman, but the Drawer 
grumbled at it, and ſaid he did not know who'd 
pay for't, Then Mr. Hzrtwell the Bayliff told me it 
was an Arteſt, and that the Parſon was to be Bail 
for the Lady, and at that I'very much wondred; and 
afterwards they told me there was a Wedding above, 
which we admired at, that there ſhould be a Wed- 
ding, and Baylitts; And after all was over, the 
Gentleman and the Lady went out at the Back- 
Door, and took Coach. | 

Priſoner. Did you ſee Mrs. Swendſen diſcontented 
when ſhe went out? | | 

Mts. Cotchett. No, my Lord, ſhe ſeemed not Diſ- 
contented ; what I know I'll ſpeak, and no more. 

Sarah Walker called. 

L. C. J. Holt. Do you live at the Vine-Tavern ? 

Walker. Yes, my Lord. 

L. C. J. Holt. What Place? 

Walker. Cook, my Lord. 

L. C. J. Holt. Was you in the Houſe when that 
Young Gentlewoman was carried Priſoner there ? 
Where were you then? | 

Walker. In the Bar, my Lord. 

L. C. J. Holt. Did you keep the Bar? 

Walker. No, my Lord; but I was waſhing the 
Bar at that time. | 

L. C. J. Holt. Did you hear any Noiſe ? 

Walker. No, my Lord. 

L. C. J. Holt. Did you hear of a Wedding? 

Walker. Yes, my Lord: 

Priſoner. My Lord, Will you be pleas'd to ask 
her, if ſhe was not had before the Recorder, and 
promis d a Reward if ſhe would ſay any thing for 
their Service? 

L. C. J. Holt. What do you ſay to this ? 

Valter. My Lord, only this, That if I knew any 
Thing, and diſcover'd it, I ſhould be fatisfied tor 
my Trouble. 

L. C. J. Holl. Were you ſent up Stairs to the 
Gentlefolks to receive DireCtions for the Supper ? 

Walk. Yes. 

Sol. Gen. When you came up into the Room, 
what Condition was the Young Gentlewoman in ? 
Walker. She fat at one end of the Room, and 
ſeemed to be very Melancholly. 

Sol. Gen. How did ſhe look when ſhe went away? 

Walker. Not Melancholly then. When Orders 
were given about the Supper, I asked her what 
Sauce ſhe would have, ſhe ſaid ſhe would eat no- 
thing at all. 

| Mr. Blake's Daughter being called, 

Priſoner. Ask what ſhe knew of my Wife? 

Blake, My Lord, She carried it very well; the 
Lady was pleaſed to ſay that I ſhould wait upon her, 
I offered to pluck off her Shoes and Stockings when 
ſhe went to Bed, ſhe held our her Legs, and I pull'd 
off her Shoes and Stockings. 

Sol. Gen. Were you preſent at the beginning be- 
fore ſhe began undrefling ? 

Mrs. Blake. Yes. 

Sol. Gen. When ſhe was come in, were you there 
all the time? 

Mrs. Blake. No, I run to and fro. 

Sol. Gen. Do you know Mrs. Baynton ? 

Mrs. Flake, Yes, Sir. 

Sol. Gen. Pray did ſhe ever lie in at your Houſe ? 

Blake. Yes, Sir. 

Sol. Gen. Hath ſhe a Husband ? 

Blake. I cannot tell. 

L. C. J. Et. Did you make the Bed in Mr. 


Stendſen's Chamber ? | 
Flake. 
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Blale. Ves my Lord, I made it where he lay, I 
aw nothing. i 
I. C. J. Halt. How long was it after from the 


time they came, to the time they went to Bed ? 
Blake. 1 know not, they came into the Houſe an 
about Dinner. 


. J. Hot. What time was it ? | 
Blake. About three or four a Clock in the Af. | 


teryoon. 

L. C. J. Holt. How long was it after they came 
before they went to Bed? 

Blake. About two Hours or thereabout. 
I. C. J. Holt. Do you think that 5 or 6 a Clock 
was a fit time to go to Bed? 

Bake. I knew not what was betwixt them. 

Sol. Gen. Is it uſual to go to Bed at that time at 
your Houle ? 

Blake. No ; I did not know what was berwixt 


them. 


Mr. Mountague. What time did they riſe again ? ? 

Blake. About 7 2 Clock. 

Mr. Mountague. Did op lic at your Houſe chat 
Night ? | 

Blake. No; they did not. | 

L. C. J. Holt. When did they go away * ? 

| Blake. They went away . as ſoon as Supper was 
done. 

Priſoner. My Lord, I defire ſhe may be asked 
whether- my Wife was Sorrowful or Diſcontented, 
or Unwillirg to go to Bed. 


I. C. J. Holt. What time was it they went to 
Bed ? | 


Blake. About Four a Clock. | 
I. C. J. Holt. Did you know what the Deſign 


was ? 
Blake. No, my Lord, I did not know any other- 


wiſe, than as Mr. Swendſen told me the Young 


Lady was his Wife. 

I. C. J. Holt. What time did they riſe again? 
Blake. About two Hours, they roſe up and got to 
Supper. 

Judge Poris. What time did they go from * 
Houle ? 

Blake. Between Eight and Nine a Clock. | 
I. C. J. Holt. Where did they go? Do you know 
where they went? 

Blake. Indeed my Lord, I cannot tell. 

Mr. Blake Sworn. 8 

Sol. Gen. Mr. Blake, How long have you known 
Mrs. Baynton. | 

Blake. About 12 Years. | 

Sol. Gen. Did you ever know that Mrs. ape 
had a Husband ? 


Blake. 1 cannot tell, it was reported that ſhe had 


one. 
Mr. Sol. Gen. Did you ever ſee Mr. Baynton + 2 


Did he own her to be his Wife? 


Blake. My Lord, They did not live with me 
while he was living. 

Mr. Sol. Gen. How long has he been dead ? 

Blake, I don't certainly remember; about 3 or 
4 Years; | 

Mr. Sol. Gen. How long is it fince Mrs. Bayn- 
ton lay in at your Houſe? 

Blake. About 4 Months ago. 


Mr. Sol. Gen. When ſhe was ſuch 2 Woman as 


this, and brought a Gentlewoman to your Houſe, 
and ordered a Bed to be made, how could you ad- 
mit her into your Houſe again? 

Blake. L did not know that it was any clan- 


deſtine Thing. 


L. C. J. Holt. Have you any more Witneſſes, 
Mr. Swendſen 2 : y 
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Priſoner. Let the Conſtable be called for. 

K 2 . 1 har | ſhall I ask him > 
Tijoner. AS im what 1t Tx 

0% ble. My Lord, the M en 

able y Lord, the an was in 

and the Woman in another ; when J . 

Door, the Gentleman asked her how ſhe did, 

BY J. Hoyt. What Gentleman was it? 

K It was the Gentleman that gave 

the Warrant. He ſaid to her, Are you E 

Ves; There is my Husband. She ſeemed v 

much ſatisfied: He ſaid to her, Madam, I wiſh | 

you much Joy, and if you pleaſe to go to the Re. 


.  Corder's, there is your Guardian to approve gf 


what you have done : But when ſhe was dreſs” 
ſhe would, go to the next Juſtice of the Peace: 
They could not, agree about Oing, but they drank 
each of them a, Glaſs of Wine and went away. 
The Gentlemen that brought me the Warrant Was 
alſo with me. 

L. C. J. Holt. Are they here? 

Conſtable. -- The Warrant was to take up the 
Bailiffs and all together. 
I. C. J. Holt, Where do you live? 

. Conſtable. In Lincolns- Inn Fields. 

L. C. J. Holt. In what Houſe did you ſee chem) 

Conſtable. "Twas in Red-Lyon: Street, over againſt 
the Red-Lyon. Tavern. 
I. C. J. Holt. About what Time of the Night 
was it? 

NN About 7 a- Clock. 

C. J. Holt. What Night was it? 

Gele Indeed my Lord I cannot tell. 

Mr. Mountague. Whoſe Houſe was it? Was it 
Blake's Houſe ? _ 

Conſtable. Yes it was ſo. 

mp Gl Holt. - Where is your Warrant? 

Conſtable. They took it away from me. 

L. C. J. Holt. But you ought not to have parted 
from your Warrant. 

Conſtable. The Men were not there that the 
Warrant run for. 
Le Was not the Warrant apainſt 
Mr. Swendſen ? 

Conſtable. The Warrant was for ſuch Men as 


took the young Gentlewoman. away. .I cannot tell 


whether his Name was there or no. | 
L. C. J. Holt. Mrs. Rawlins , what were thoſe 
Men who came along with the Conſtable ; were 
they your Friends ? 
Mrs. Rawlins. Yes my Lord, They 1 were my 
Friends. 
I. C. I. Holr, What is this Geary 2 | 
Mrs. Rawlins. He is an Acquaintance of Madam 
. 3 
Like þ+ Holt. Did you fay you conſented to 
the Marriage . before them ? 
Mrs. Rawlins, If I did, I did not know what 
ſaid. 
Priſoner. My Lord, I defire ſhe may be aſked 


what ſhe ſaid to the Conſtable. 


Mrs. Raw/ins. My Lord, I did not know whe- 
ther I ſaid ſuch a Thing; if I did, I was not in 
my Senſes, I did not know what I faid. 1 
Priſoner. My Lord, I hope you will give me 
leave to ſpeak. She ſaid to the Conſtable, I am 


very well content with the Marriage, and this is 


the Ring that married us.. 


I. C. J. Holt. What ſay you to that Mrs. Raw- 


lins © 
Mrs. Rawlins. I don't know but I might; but 1 
did not know what I ſaid. Day 1 


1702. 
A Ch Holt. Had you been in Bed then? 
Mrs. Rawlins. Yes, we were in Bed about an 


how Sol. Gen. Was there any Threats uſed by 


Mrs. Baynton * | 
Mrs. Rawlins. Yes, my Lord ; ſhe faid that I 
muſt own him for my Husband, or elſe we were 


4ll ruined. . 
| Fuſtice Baber called. 

Priſoner. My Lord, he is one of the chiefeſt 
Witneſſes that I have, I defire it may be aſked him, 
what my Wife declared to him of her own Accord. 

J. Baber. My Lord I think it was Friday Night, 
the 6th of this Month, the Priſoner here at the 
Bar, and I ſuppoſe that may be the Gentlewoman 
too, pointing to her, and another Gentlewoman 
and a Woman came to me to my Houſe in Tork- 
Buildings, and deſired me, but the Priſoner in par- 
ticular, that I would adminiſter a voluntary Oath 
to the young Lady, which ſhe was willing to take, 
that ſhe was married to this Gentleman. 1I 
told him that I had nothing to do to confirm Mar- 
riages, and told them I was loth to meddle 
with it. | 

L. CJ. Holt. How came they to you? Had they 


any Officers ? 


]. Baber. No, my Lord, they came in a Coach 
without any Officer. | 

L. C. J. Holt. Was there any Oath taken? 

J. Baber. No, my Lord. 

Gun. What was the Reaſon that you did not 
tender the Oath? 

J. Baber. Becauſe I thought I had nothing to do 
with it. | 

Coun. What Sort of Frame was the young Wo- 
man in? | 

J. Baber. In very great Diſorder; not like a 


Gentlewoman, but in a very confuſed Condition: 


She ſpoke what ſhe ſaid, by her own Conſent ; 
but with much Diſorder. 
Priſoner. My Lord, I defire it may be aſked 


juſtice Baber, whether I defired him to tender the 


Oath to my Wife. | 
L. C. J. Holt. Did Mr. Swendſen defire you to 
tender the Oath ? 
J. Baber. He did put me upon it at the firſt, 
Priſoner, I ne er did fo in all my Life. 
| Mr. Bulkley called. 
* Priſoner. My Lord, I deſire this Man may be heard. 
Mr. Bulkley. This Gentleman, on the 7th of 


November, in the Forenoon, ſtopped at the Porch 


of my Door, and gave me Order to wait upon 
him, upon the Bufineſs of my Calling. 

L. C. J. Holt. What is your Calling? 

Bulkley. A Barber. He told me that he was 
Married. I aſked him, What, 5 Married? Yes, 
ſaid he, I am; and here's my Wife; and the Gen- 
tlewoman ſhe ſaid ſo too. At that, I wiſhed them 
much Joy and Happineſs. The Young Woman ſaid, 
She did not queſtion it, fince what ſhe had done, 
was with her own voluntary Conſent. 

: Mr. Hudſon called. | 

Priſoner. What did you hear my Wife ſay ? 

Mr. Hudſon. When Mr. Swendſen, with his 


Wife, came to our Houſe, (my Lord,) he bid her 


take Mr. Blake by the Hand, and aſk him how he 
does. She ſaid, Yes, my Dear. She went into the 
Houſe and took my er by the Hand, aſk'd him 
how he did. Mr. Swendſen ſaid, This is my dear 


Wife; and ſhe ſaid, This is my dear. Husband, and 


took him about the Neck and kiſſed him. 


L. C. J. Holt. What Trade are you? | 
ol. IV, | 
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3 Hudſon. An Upholſterer; Mr. Blakz is my 
er. - 

L. C. J. Holt. You ſay the young Woman took Mr; 
Blake by the Hand, and faid , How do you do: 
Did ſhe ever ſee Mr. Blake before? 7 

Mr. Hudſon, Not that I know of. But Mr. 
Swend ſen ſaid, This is my dear Wile. 

Mr. Sol. Gen. When was this ? 

Mr. Hudſon. On Saturday Morning. 

Mr. Sol. Gen. If they lay there over-night, what 
Neceſſity was there for Swendſen to tell Mr. Blake 
that was his dear Wife. 

Mr. Hudſon. He did not ſay ſo to him, but to 
his Wite ; and ſhe kiſſed him. 

Mr. Mountague. What need he to tell Mr. B/ake 
that was his Wite, when he knew it before? 

Mr. Hudſon. Why may not I, if I had a Wife, 
come to her and ſay, My dear Wife? 

Mr. Sol. Gen. Mr. Blake, Pray was Mrs. Raw- 
/ins at your Houſe before then. 

Mr. Blake. Never as I know of. 

Mr. Green called. 

Priſoner. I defire that this Man be aſked what 
he heard my Wife ſay before the Recorder. 

L. C.J. Holt. What did you hear the young Wo⸗ 
man ſay before the Recorder? 

Mr. Green. She owned that ſhe was married 
to the Gentleman, by her own Conſent, without 
any Force or Compulſion. 

L. C. J. Holt. Did ſhe marry him willingly? 

Mr. Green. Yes, my Lord, ſhe ſaid ſo. 

Priſoner. My Lord, I defire he may tell how 
ſhe behaved her ſelf there. 

L. C. J. Holt. What ſaid ſhe ? 

Mr. Green. She ſaid the was married to that 
Gentleman without Force or Compulſion. 

Coun, Did ſhe ſay nothing elſe ? 

Mr. Green. This is all that I remember. 

Mr. Sol. Gen. Did the Gentlewoman continue in 
that Tone all the while ſhe was at the Recorder's? 
Mr. Green. No, I believe ſhe did nor. | 

L. C. J. Holt. Was the Recorder by then? 

Mr. Green. Yes, the Recorder was by. Then 
he asked her whether ſhe was married by her own 
Conſent ? 

L. C. J. Holl. What did the Recorder ſay more? 

Mr. Green. He ſaid, he was afraid ſhe was drawn 
in by this Man, who he feared was a Spark and 
Bully of the Town. 

Coun. Pray, when ſhe ſaid ſhe was married by 
her own Conſent, had Mr. Swendſen her Hand in 
his? 

Mr. Green. Yes. | 

L. C. J. Holt. Then I aſk you whether Swendſen 
was afterwards withdrawn? 

Mr. Green. He was ſo. 

L. C. J. Holt. And did you hear what ſhe ſaid 
after that? 

Mr. Green. No, I did not, I was thruſt out. 

L. C. J. Holt. Where do you live? 

Mr. Green. I live in Carter Lane. I belong to 
the General Poſt-· Office. 

L. C. J. Holt. How came you to be acquainted 
with this Matter? | Fax 
Mr. Green. My Lord, I came into Red-Lyon- 
un accidentally, Two Doors off Mr. Swend ſen's: 

went to Mr. Stoendſen's Lodgings, and aſked how 
he did? I was told he was very well, that he had mar- 
ried a Fortune, and was in Bed with his Lady. 

I. C. J. Hal. What was the Man's Name ? 

Mr. Green. His Name was Blake, my Lord; it 

was a pure accidental Thing to me. LCT 
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L. c. L Hot, How long have you known Mr. 


Sendſen 2 A 
Mr. Green. I have known him ſeveral Years. 
L. C. J. Holt. Have you dealt with him? 


Mr. Green. Yes, I have; and I believe here are 
many preſent, can give a better Account of him 
than I can. 


Priſoner. My Lord, I defire he may be aſked 


what my Wife ſaid to the Recorder? 

Mr. Green. My Lord, upon Examination ſhe 
ſeemed to be much ſurprized upon that Occaſion, 
but what ſhe did, ſhe ſaid was voluntarily; and 
that as he was her Huſband, ſo ſhe would own 
him; and when ſhe was atked whether ſhe was 
in Drink; ſhe faid ſhe was never given to drinking. 

Priſoner. And as I have been repreſented by 
ſome as a Bully of the Town, I defire I may have 
my Friends heard as to my Lite and Converſation. 

One of bis Friends called. 

L. C. J. Holt. Where do you live? 

Anſw. At Ratchff;, my Education has been at 
Sea. I have been acquianted with Mr. Swendſen 
Two Years, and have found him to be a very honeſt 
and ingenious Man. 

L. C. J. Holt. Had you any Dealings with him? 

Anſw. Yes, my Lord, I have dealt with him for 
3000 /. and better ? 

L. C. J. Holl. In what Manner did you deal 
with him ? 

Anſw. I configned my Effects to him. 

L. C. J. Holt. From whence ? 

Anſw. From England to Norway. 

L. C. J. Holt. How could they be conſigned to 
him when he was here ? 

Anſw. He was not here then, but at Norway. 
In May 1701. he came over, and had a Ship of mine, 
called the Swan, and fold her for my Account. 

Sun. Did you apprehend that he traded for 
himſelf, or as a Factor? 

Anſw. He traded for himſelf; and I can ſhew 
you the Bills of Lading that will ſhew they were 
for his Account: And 1 believe all that knew him, 
will give him the Character of an honeſt Man. 

| Mr. Evans called. 

L. C. J. Holt. What do you know of Mr, 
Swendſen? = 

Mr. Evans. I was in Norway, and found then 
that he lived in very good Repute and Credit there 
among all People, the beſt of Trading People; and 
I found he had a familiar Converſe with them: I 
was with him at the Generance and Admirance, 
which are the chief Offices in the Place : I was 
by his Letter of Recommendation credited by the 
moſt eminent Merchants of Norway. Ar that Time 

he had ſeveral Ships conſigned to him for Lad ing, 
at a Time when Goods were difficult to be gotten, 
and he did load them. | 
| Another Witneſs called. 

L. C. J. Holt. What do you know of Mr. 
Swendſen £ 

Anſw. My Lord, I was born in Norway, where 
this Gentleman lived for ſome Years, and was 
eſteemed worth looo Dollars. I have had no 
great Dealings with him, but when he wanted Money, 
when Money was ſhort with him, I lent him ſome, 
which he paid again very honeſtly. 

Priſoner. Call John Shorey. 

Shorey. The Knowledge I have had of him 
was cauſed by his buying ſeveral Parcels of Goods 
of me, and order'd them to be Shipp'd, and paid 
me honeſtly for them. 

"= Another Witneſs called, 

L. C. J. Holt. What ſay you? 
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Anſw., 1 have known this Gentlema 
Two Years : The firft of my Knowledee. nt 
had a Bill of Exchange of 50 J. drawn upon hi 
which he paid very honeſtly. I never heard — 
otherwiſe, but that he was a very honeſt ; 
3 0 
r. Sol. Gen. I would obſerve to your ; 
thar the principal Part of our — Pk the Pre 
hath given no Anſwer to; that is, the Force: If the 
taking and detaining Mrs. Rawlins was b Force 8 
ſeveral of our Witneſſes have teſtified. And if fl 
married while ſhe was under that Force, no Fry 
ſequent Act or Conſent of hers can leſſen the Of. 
fence, if the Jury could give Credit to the Pri. 
ſoner s Evidence, and believe her Conſent was real 
The Gentlewoman did herſelf confeſs, that after 
ſhe had been hurried from Tavern to Tavern {he 
did declare he was her Husband, and that ſhe 
conſented to the Marriage ; but what afterwards 
happen'd, plainly ſhews that it was throvgh Fear 
and nothing elk : Had ſhe really conſented to the 
Marriage, why was ſhe carried to the Juſtice of 
Peace to take an Oath, that ſhe was married by her 


own voluntary Conſent ? Whilſt the Priſoner helg 


her by the Hand before the Recorder. ſhe confeſſed 
that ſhe married with her free Conſent : As ſoon 
as the Priſoner was withdrawn, ſhe burſt out into a 
Flood of Tears, and confeſſed that ſhe was married 
by Conſtraint. My Lord, there is but one Thing 
more I would anſwer, and that is the Licenſe which 
was given in Evidence to give Colour to this 
Marriage ; but this plainly ſhews, that this whole 
Management was the Priſoner's contriving. The 
Licenſe bears date Three Weeks before the Time 
of the Marriage, which ſhews how long they had 
waited for an Opportunity to accompliſh this De- 
ſign. When the Priſoner took out this Licenſe, he 
{wore her Age to be 25, and his to be 35. 

My Lord, now we will examine ſome Witneſſes 
to theſe Facts, and ſo we'll have done. She was 
carried to Juſtice Baber to take a voluntary Oath. 
If your Lordſhip pleaſes he may again be called 
We will examine him upon Oath. 

Fuſtice Baber called, 

Mr. Sol. Gen. Pray Sir, give an Account of the 
whole Matrer. | 

J. Baber. They came to me about 8 or 9 a- Clock 
on Friday Night the 6th of this Month; and the 
Priſoner here told me the Purport of his coming, 
that it was a light and ſhort Buſineſs; and point- 
ing to the Gentlewoman, ſaid, that ſhe came to 
take a voluntary Oath, that ſhe was married to him 
with her own Conſent; ſhe ſaid ſhe was married, 
and that with her Conſent. I told her, I had 
nothing to do with confirming Marriages. He told 
me, amongſt other Things , that he had a Certi- 
ficate. You know that beſt I faid; a Marriage is 
a Marriage, and I have nothing to do with it. 

Mr. Sol. Gen. But when ſhe told you that ſhe 
was matried, what Condition was ſhe in? 

J. Baber. She was in a very great Diſorder. 

5 Another Witneſs. - 
. Mr. Sol. Gen, Was you before the Recor- 
der? | 

Witneſs. Yes, on Saturday the 7th of this No- 
vember. While Mr. Swend ſen held her by the 


Hand ſhe owned the Marriage; but when he was 


wirhdrawn ſhe threw her ſelf upon me, and de- 
fired me to ſtand by her, or ſhe was undone. 
Mr. Sol. Gen. What Account did ſhe give when 
Mr. Swendſen was withdrawn? | 
A4nſw, She ſpoke much to the ſame * 
e 


t0 


1702. 
ſhe has done here; and that what ſhe had done 
was all by Force, and out of Fear. 
| Mr. Taylor call d and Sworn. 3 
Mr. Sol. Gen. Do you know any Oath the Party 
took, in the, taking of this Licenſe ? 


Mr. Taylor. Yes, my Lord. 
Mr. Scl. Gen. How old did he ſay the Gentle- 


. woman was? 


Mr. Taylor. He ſaid that ſhe was 25, and that 
he was 35 Years old. 

Mr. Sol. Gen. Are you ſure he took the Oath ? 

Mr. Taylor. Yes, my Lord, there is the Surro- 

te's Hand, and the Priſoner's own Hand to it, 

Mr. Sol. Gen. Were you preſent ? 

Mr. Taylor. No, I was not, but my Clerk was. 

Mr. Serj. Darnel. My Lord, there's his Hand to 
it, and we can prove his Hand. 

Mr. So. Gen. My Lord it is an AQ of the 
Court. 

Gun. My Lord, I hope that may be of the 
ſame Force as a Depoſition in Chancery. 

I. C. J. Holt. It cannot be read as Evidence. 
Mr. Taylor, did he ever take a Licenſe at any other 
Time? 

Mr. Taylor. No, my Lord. 
L. C. J. Hot. Was the Licenſe dated that Day 


he took it ? | 
Mr. Taylor. It is always dated the ſame Day it 


is taken. 

Mr. Mountague. My Lord, I defire Mrs. Busby 
may be asked, whether ſhe talked at the Picture- 
Drawers abour any Thing of Love, or no? Mrs. 
Busby, the Queſtion is, Whether or no you talked 
any Thing about Love at the Picture-Drawers ? 

Mrs. Pusby. My Lord, Mrs. Faynton defir'd me 
to go with her to the PiQture-Drawers to ſee her 
Picture drawn ; we were talking by the Fire-fide 
that Mrs. Raw/ins had ſpoke by way of Diſcourage- 
ment to Mr. Pugh; Mrs. Baynton ſaid that ſhe 
thought her Brother would make her a very good 
Huſband, and was able to make her a conſiderable 
Jointure here in Eng/and. My Lord, Mr. Pugh 
came, by the Conſent of Friends, on honourable 
Terms. 

L. C. J. Holl. Gentlemen of. the Jury, This Pri- 
ſoner is indicted for Felony, in taking away by 
Force Mrs. Pleaſant Rawlins, and marrying of her; 
this is Felony by the Statute of the Third of 
Henry VII. which enacts, That if any Perſon 
* ſhall take any Woman that hath any Subſtance 


jn Goods or Land, againſt her Conſent, and 


* marry or defile her, he and his Procurers and Re- 
* ceivers, ſhall be adjudged to be Felons. 

Now it hath been proved to you, that this young 
Woman had a Perſonal Eſtate left her by her Fa- 
ther, to the Value of 2000 /. and had another 
Eſtate in Land, to the Value of 20 J. per Annum. 
If any one ſhall take her away by Force, and marry 
her, he is Guilty of Felony by that Statute. You 
have heard that ſhe was placed by her Guardi- 
an, under the Tuition of Mrs. Busby, who took a 
Lodging about 3 Years laſt paſt, ar one Mrs. Night- 
ingale s, in Stretton-Grounds, Weſtminſler ; and 
boarded with her, who took Boarders into her Houſe, 
and if any Friend of her Boarders came to Dinner 
there, ſhe received 12d per Head : About 3 Weeks 
or a Month before Michae/mas laſt paſt, there came 
one Mrs. St. John, and recommended to her a Lodger 
of her Acquaintance, and deſired that ſhe might board 
with her as others did, and {aid ſhe was a Widow 
that came out of the Country about a Suit of Law, 


and repreſented her to be a ſober Perſon, Mrs. 
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Nightingale refuſed her at that Time, and heard no 
more of her till about 3 Weeks after; then ſhe, 
Mrs. St. Johm, returns and prevails with Mrs. 
Nightingale, to take her Acquaintance into her 
Houſe. Mrs. Baymon that is mentioned in the In- 
dictment, was the Perſon deſigned by Mrs. St. John; 
and ſhe came to Mrs. Nightingale, and deſired to 
be with her as other Boarders were; ſhe pretended 
to be of very good Quality, ſo ſhe was taken into 
the Houſe ; her Carriage and Demeanor there were 
very Civil, and ſhe pretended ſhe had a Brother, 
that would come to ſee her: The Priſoner at the Bar 
was the Perſon that came, and ſhe call'd him Bro- 
ther, and owned him for ſuch ; he dined there 
ſeveral Times with the reſt of the Boarders ; he faid; 
He had an Intereſt in Shipping, and invited all the 
Family to go on Board a Ship. They accepted of his 
Invitation, and were very well entertained, but ſuſ- 
pected nothing; but at length it was obſerved there 
was too great a Familiarity between Mrs. Baynton 
and the Priſoner, more than was common betwixt 
ſo near Relations; they afterwards perceived that 
Mrs. Baynton was inclinable to drink, which cauſed 


Some Jealouſy of ber in the Family, and ſhe per- 


ceiving the Strangeneſs of the Family, gave Mrs. 
Nightingale notice that ſhe ſhould go in a ſhort 
Time, for that ſhe had finiſhed her Buſineſs ar 
Law, and that the Town was chargeable, and ſhe 
intended to be gone at ſuch a Time. When that 
Time was expired, ſhe pretended to Mrs. Njghtin- 
gale that there was another Thing had happen'd 
that would detain her a Week longer: She con- 
ſented thatſhe ſhou'd ſtay. Now you may obſerve by 
the Evidence, that it was uſual for Mrs. Busby and 
Mrs. Rawlins to go to Oxenden Chapel on Fridays ; 
which Mrs. Bayntan very well knew, and pretends 
that ſhe was to go in a Coach that way into Go/den- 


\ Square, and invites them to go in her Coach, and 
promiſed to ſet them down by the Chapel: They 


accepting the Invitation, and being come near the 
Place, the Coach was ſtopped by ſeveral Men. 
Hartwell the Bayliff opened the Door, got into the 
Coach, ſaid it was an Arreſt. At which Mrs. By 

was very much concerned, and thought this Arre 

was for Mrs. Baynton, and that ſhe and Mrs. Rawhns 
might go out, for they were not concerned in the 
Matter. At laſt they perceived it was of themſelves 
and then Mrs. Baynton pretended to be concerned 
for them : And when the People in the Street aſked 
what was the Cauſe of the Diſorder, the Bayliffs 
ſaid, that they were Cheats and Trading-Women 
that owed People Money, and now they are Arreſted 


for it. Under this pretended Arreſt, they were car- 


ried to the Star and Garter Tavern in Drury-Lane, 
and put into a Back-Room. They were in a great 
Conſternation at their being Arreſted, being not 
conſcious to themſelves that they owed Money to 
any Perſon. One came to Mrs. Byſby, and faid, See 
that your Name be right, wy you are rightly Ar- 
reſted. Another of the Baylitts, by Force, carry'd 
away Mrs. Rawlins, ſaying, ſhe was his Priſoner , 
and it was pretended, that one Bayliff had a Pro- 
ceſs to carry the one to Newgate, and another had 
another Proceſs to take the other to the Marſbalſea. 
Mrs. Rawlins was carried to Hartwell's Houſe, When 
ſhe was there, Mrs. Baynton pretended that coming 
by accidentally, ſhe heard her Voice, and came in, 
and ſeem'd to pity her, and faid, Madam, will none 
of your Friends help you? She propoſes her Bro- 
ther to be Bail, and Holt he was to be the other. 
Under that Pretence of being Bailed, they carry her 
to the Vine Tavern in Holborn, where Hartwell pre- 
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tended to; be very willing to take his Bail, and faid 
he knew Holt, * — Fa; the Priſoner. It will 
appear to you from this Evidence, and that which 

follows, ef this Force and Contrivance, that their 
Deſign was co bring about the Marriage; for when 
the Rail was pretended to be refuſed, Mrs. Baynton 
propoſes: a Marriage between the Priſoner and Mrs. 
Rawlins, as the way to make an end of this 
troubleſome Buſineſs: She would have the Ring 
from her Finger, to get a Wedding-Ring made by it. 


Says Mrs. Ratolins, I have no mind to be married: 


Says Mrs. Baynton, it's beſt for you to be marry'd; 
and threatned Mrs. Rawlins, that if ſhe did not 
marry, ſhe ſhould be committed to Newgate. There 
was 2 Parſon and Clerk ready, who were called to 
do the Office. The young Woman being under this 
Terror, the Office of Matrimony was performed; 
and ſhe was forthwith conveyed to one Blake's, and 
by Conſtraint there was put to Bed in the Day-time. 
You muſt go to Bed, ſays Mrs. Baynron - Iwill not 
go, ſays the young Woman: And ſome Violence 
was uſed to force her Cloaths off, and ſhe was put 
to Bed, where ſhe lay about an Hour or Two, and 


thereby the Marriage was ſuppoſed to be conſumma- 


red. | . 
The Priſoner, on the next Day, being diſcourſed 
with about this Matter, and aſked, whether he was 
Mrs. Baynton's Brother? No indeed, ſays he; 1 
made ule of her as my Tool; ſhe hath done my Job 
for me; Ill make her Satisfaction for it, not To- 
merrow, being Sunday, but on Monday I will do it, 
and never ſee her Face more. After all this Evidence, 
the Priſoner doth inſiſt upon his Innocence, becauſe 
he was not preſent at the Arreſt; and hath produced 
ſeveral Witneſſes to prove, that this young Woman 
was very well ſatisfy d with the Marriage; and that 
Reverend Divine the Parſon aſked her, whether ſhe 
was willing to be married to the Gentleman? And 
ſhe ſaid ſhe was willing. And then Mr. B/ake's 
Maid and Daughter ſaid, that ſhe deſired them to 
pluck off her Shoes aud Stockings, undreſs her, and 
put her to Bed. And that very Night the Prifoner 


and Mrs, Raw/ns went to Mr. Baber's, a Juſtice of 


the Peace, at Jork-Buildings, to take a voluntary 
Oath before him, that ſhe married this Priſoner by 
her own free Conſent. Mr. Baber would not Admi- 
niſter the Qath. And that afterward they Bedded 
together that Night, and the next Day they went 
abroad together in a Coach; 'and meeting his Barber, 
the Priſoner bids him come to him to ſhave him, 
and ſays to him, Here is my Wife; ſhe ſaid like- 
wiſe, that he was her Huſband : he wiſhed her much 
Joy; ſhe reply d, that ſhe did not queſtion it, ſeeing 
that what ſhe kad done was by her free and full 
Conſent; and declared, ſhe was well ſatisfied with 
what was done. The next Proof is of their Return 


to B/ake's Houſe, where they firſt lodged ; the Pri- 


ſoner owend/en orders his Wife to take Mr. Blake 
by the Hand, and aſk him how he did? Which ſhe 
did, and expreſſed to him how well ſhe was pleaſed 


wich the Marriage, ſaying, This is my dear Huſband, 


and kifled him. His Witneſs tells you, on Friday 
Night a Conſtable comes. with the, Recorder's War- 
rant, to apprehend the Perſons ſuppoſed to have 
committed this Force; and diſcourſing with her, ſhe 
expreſſed ber ſelf very well ſatisfied with her Mar- 
riage, ſo that they deſiſted from ſerving the Warrant. 

Then he relies upon his Reputation, as being a Man 
of great Credit, aid having had Goods conſigned to 
him, and paid Bills of Exchange ; and "Fam 
Witneſſes to prove, that he was a Trader in Norway, 
where he lived, and in good Credit, remitted Mo- 
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ney, drew and paid Bills of Exchunge, freighieg 
Ships, Cc. and was in very good Eſteem by the 
chiefeſt in thoſe Parts. Then be called other Wir. 
neſſes, to let you know how the young Woman car. 
ried it at the Recorder s; that there ſhe ſaid, that 
ſhe was married by her own free Conſent. Se 
Gentlemen, this is the Sum of the Evidence that he 
hath given. To which it is reply d, That as to what 
was ſaid before the Recorder, that is true; ſo long 
as he had her Hand in his, ſhe declared her Conſent 
to, and Satisfaction in the Marriage; but when he 
was withdrawn, and ſhe was examined by her {elf 
ſhe declared her Marriage was by Violence and 
Force, that ſhe did it out of Fear, &c. Then they 
tell you again, of a Licenſe that was taken out by 
him, and produced by him, but bore Date almoſt 
Three Weeks before this Marriage was accompliſh'd: 
It was obſerved alſo upon the Licenſe, that this Li- 
cenſe was to marry Mrs. Raw / ins of the Pariſh of 


St. Mary White-Chapel, when ſhe lived not there. 


This is the Sum of the Evidence on both Sides 
and theſe Obſervations are to be made from it: ; 


I. You are to know, that if ſhe be taken away 
by Force, and afterwards married, tho by her Con- 
ſent, yet is he guilty of Felony: For it is the taking 
away by Force that makes the Crime, if there be 1 
Marriage, tho* by her Conſent. 


II. In the next place it is to be obſerved, That ſhe 
was taken away by Force, and a Stratagem was uſed 
to give an Opportunity thereunto, and the Arreſt was 
bur a Colour. 


III. You may confider upon the Evidence, how 
far the Priſoner was concerned in the firſt Force: It 
is true, he was not at the Arreſt, and did not appear 
until ſhe was brought to Hartwell's Houſe ; and un- 
der that Pretence of Bailing her, ſhe was carried to 
the Vine Tavern, where there was a Parſon ready, 
and the Marriage was had in ſuch manner as you 
have heard. Now, conſidering theſe Matters, it is 
left to you to determine, whether tbe Marriage was 
not the End of the Arreſt? And if fo, how it could 
be poſſible for ſuch a Force to be committed to ef- 
fect the Priſoner's Deſign, and he not be privy to it? 


IV. If it can be imagined, that he was not privy 
to the colourable Arreſt, yer ſhe was under a Force 
when he came to her at Hartwells Houſe ; and 
from thence ſhe was carried by Force unto the Vine 
Tavern, where ſhe was married. That is a forcible 
taking by him at Hurtwell's Houſe ; and tho' when 
ſhe was at the Vine Tavern ſhe did expreſs her Con- 
ſent to be married, yet it appears even then ſhe was 
under a Force, and had no Power to help ber ſelf. 
Her Marriage was by Force, when ſhe was carried 
to Blake's, and pur to Bed; all this was Force: 
Nay, when ſhe was carry d to the Juſtice of Peace, 
even then ſhe was under a' Force; and all that ſhe 
ſaid was not freely, but out of Fear: Such a Force 
would avoid any Bond, for ſhe was under Impriton- 
ment. But however, if che firſt taking was by 
Force, and ſhe had conſented to the Marriage, the 
. is = ſame, it is Felony. _ FA, - 
And as to his Reputation, it is e he mi 
have been an hon Man: A Mn not born 2 
Knave, there muſt be Time to make him ſo, nor is he 
preſently diſcovered after he becomes one. A Man 
may be reputed an able Man this Lear, and yet be 
a Beggar the next: It is a Misfortune that happens 
to many Men, and his former Reputation will ligne 
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ing to kim upon this Occaſion. If you be 
| Bury — the Evidence, that he is guilty of this 
Crime, you are to find him ſo; if not, you ought 
to acquit him. ; ; 
Swendſen. I defire, my Lord, that my Wife may 
he aſked, Whether ſhe did nor, upon her Knees, 
ſwear, ſhe went away from me as good a Maid as 


' ſhe came to me? 


I. C. J. Holt. That is a Queſtion need not be 


The Tryal of SAR au BAYNTON, Oc. 


597 

The Fury deſire the Ad may be read. 

L. C. J. Holl. Let it be read. It war ſo. 

The Jury aſk Mrs. Rawlins, how old fhe is? 

Mrs. Ryw/ins. Eighteen at Candlemas. 

L. C. J. Holt. Would you aſk any Queſtions up- 
on this AQ? | 

Jury. No, my Lord. 


Then the Jury went out, and after Three Hours 


aſk'd, ſince the Marriage is ſo plainly proved, which Stay, brought him in Guilty. 


is ſufficient to bring you within the Statute. 


— 


The Tryal of SAR AH BATYN TON, JOHN HARTWELL and JoHN SpuR, 
On Wedneſday, November the 25th, 1702. in the Afternoon. | 


for putting off this Tryal to Friday Morn- 
ing; but his Lordſhip would not grant it, 


\ Motion was made by the Queen's Council, 
but ordered it- to begin preſently. 


The Priſoners were call'd to the Bar, and a Procla- 
mation made for all concern d to attend. 


The Jury were Sworn, whoſe Names are, v1z, 


Robert Lympany, Gent. | Giles Ridle, Gent. 

John Outing, Gent. | Robert Legg, Gent. 
Francis Parr, Gent. 1homaz Elton, Gent. 
Richard Bealing, Gent. Charles Longland, Gent. 
Charles Murry, Gent. Simon Smith, Gent. 
John Cannon, Gent. Henry Lobb, Gent. 


Clerk of the Ar. Arab Baynton, Jahn Hartwell, 

and 22 Spur, hold up your 
Hands. | Which they did. | Gentlemen of the Jury, 
Jook upon the Priſoners, and hear their Charge. 
Then the Inditment was read as in the ff Tryal: Upon 
which they were Arraigned, and plead N. 


ot Guilty. 
Mr. Sol. Gen. May it pleaſe your Lordſhip, and 
you Gentlemen of the Jury; The Priſoners at the 
Bar, together with one Swendſen, ſtand Indicted be- 
fore you for a very great Offence; Swendſen (for 
whoſe Sake this Felony was committed, tor which 
the Priſoners are now to anſwer ) has already had 
his Tryal: The Three Priſoners at the Bar were his 
Accomplices. The Law, to ſhow how odious ſuch 
Offences are, and to deter all Perſons whatſoever 
from committing them, has made no Diſtinction 
between the Principal and Acceſſories: The Aber- 
tors, Procurers, or Contrivers, are declared and 
enacted to be, and to be judged as Principal Felons. 
The Gentlewoman mentioned in the Indictment, 
Mrs. Pleaſant Rawlins, was the Daughter of Mr. 
Witham Rawlins, who left her a good Fortune: Her 
Grandfather likewiſe left her an Eſtate of Inheri- 
tance. Her Father being dead, her Guardian, Mr. 
Buſby, placed her under the Care of his Siſter, who 
boarded with her at one Mrs. Nightingale s. Mrs. 
Baynton ( one of the Priſoners at the Bar) and Mr. 
Swendſen lodged at Mr. Blake's, where they pro- 
jetted what was afterwards put in Practice. Lodg- 
ings were to be taken for Mrs. Baynton at Mrs. 
Nightingale s. In order thereunto, was pretended, 
That ſhe was a Country Gentlewoman who came to 
Town about a Law-Suit, and being very tender of 
her Reputation, would board in a ſober Family. By 
theſe Infinuations, Lodgings were taken for her at 
Mrs. Nightingale's, where in a little Time ſhe got 


acquainted with the Family; and in Converſation, 
as often as twas 1 would take ſome Oppor- 
tunity to diſcourſe of her own Affairs, particularly 
of her Relations, of her dear Brother Swendſen, 
who was never mentioned without many Commen- 
dations. Mr. Swendſen, tho' no ways related to her, 
often viſited her under that Character: But Mrs. 
Baynton having lived a very ſcandalous lewd Life in 
Town, could not long continue under the Diſguize 


ſhe came in to Mrs. Nightingale's. Intimation was 


given to the Family of her true Character, and No- 
rice thereof was ſoon given to her by her Maid. 
Whereupon ſhe refolv'd to quit her Lodging; and 
being paſt all Hopes of betraying Mrs, Rawlins, 
and wheedling her into her Ruin with her Conſent, 
ſhe enters upon another Project, which was to bring 
about the Marriage by Force and Violence. 

In this Contrivance, you will find every one of 
the Priſoners at the Bar had their ſeveral Parts to 
act; Harrell was to get a Writ, Mrs. Baynton, who 
could not be concerned in the Execution of the Writ, 
was to contrive when and in what manner it might 
be executed: Hartwell ſues forth the Writ, and 
Mrs. Baynton appoints the Time. She knowing it 
to be the uſual Cuſtom for Mrs. Buſby and Mrs. 
Rawlins to 85 to Church on Friday Mornings, ſhe 
prepares a Coach, and proffers her Service to ſet 
them down at the Chapel, and prevail'd with them 
to come into the Coach. As they were going to- 
ward the Chapel, Hartwell the Bayliff ſtops the 
Coach, and gets into it; and Spur conducts the 
Coach to a Houle that they had prepared for their 
Purpoſe. When Hartwell got into the Coach, Mrs. 
Rawlins and Mrs. Buſby, not imagining themſelves 
to be concerned, deſired him to let them go out; 
No, fays Hartwell to Mrs. Bai, it is you that I am 
concerned with; let you and I have a fe Words to- 
gether, and all Things will be ſet to rights. But 
Mrs. Buſvy e to have any Diſcourſe with him, 
away they were all carry'd (Mrs. Buſby, Mrs. Raw- 
line, and Mrs. Baynion) to the Star and Garter 
Tavern in Drury-Lane. While Mrs. Buy and Mrs. 
Rawlins were kept together, they had no Hopes of 
making Mrs. Raw/ns marry ; and therefore Hartwel/\ 
by Force takes away Mrs. Raw/zns, and carries her 
to his own Houſe: Spur, who had no Proceſs what- 
ſoever againſt Mrs. Busby, yet keeps her Priſoner at 
the Har and Garter. Mrs. Haynton ſeeing her 
Friends uſed in this manner, pretended a very great 
Concern, and out of Kindneſs went to find their 
Friends to Bail them. Mis. Raw/izs had not been 
long at Hartwell's before Mrs. Boynton came into 
the Houſe 19 her, in a great Surprize to find her 


there. 
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| _ there, telling het ſhe fancied, as ſhe paſſed by Hart- 
well s Houſe, ſhe heard Mrs. Raw/ins's Name men- 
tioned : Immediately ſhe gave her a very melancho- 
ly Account, how ſhe had been in Search for her 
Friends; but none could be found, and to Goal ſhe 
muſt go, except Bail could be got. At laſt ſhe 
thought of her Brother, ſhe was ſure he would be 
her Bail; and having placed him hard by, ſhe brings 
him to Hartwell s. hen he comes there, all Three 
of diem ( Hartwell, Mrs. Baynton and Mr. Swend- 
ſen) under Pretence of ſetting Mrs. Raw/ins at Li- 
erty, take her to another Tavern, where ſhe was 
plainly told, ſhe muſt marry Mr. Swendſen, or go 
to Newgate, and undergo the Miſeries of a Goal: 
If ſhe married, then all ſhould be well. The Cir- 
cumſtances of the Taking, Detaining, and Marry- 
ing this Gentlewoman at that Tavern, and of the 
| ſeveral Facts I have mentioned, our Witneſſes will 


prove to you. | 
| Mr. Busby Sworn. | 
Serj. Darnel. 1 pray give his Lordſhip an Account 
2 this young Gentlewoman, Mrs. Pleaſant Raw- 
ins. | 
Mr. Busby. My Lord, her Father, Mr. IWi/lum 
"Rawlins, was a Man of a very good Eſtate: He or- 
dered his Eftate to be ſold to pay his Debts and Le- 
gacies, and the Overplus was given to his Daughter 
this young Gentlewoman, which was about 2000 J. 
Her Grandfather likewiſe by Will left her an Eſtate 
of 20 J. per Annum. 
| Mrs. Nightingale Sworn. 

Serj. Darnel. Mrs. Nightingale, pray give an Ac- 
count to his Lordſhip, how long this Gentlewoman 
lived in your Houſe. 

Mrs. Nightingale. My Lord, ſhe hath lived with 
me about Three Years ; and ſince Mrs. Byſby and 
Mrs. Rawlins came to live with me, my Huſband 
died: I am likewiſe a Widow too ; we all lived to- 
gether. Mrs. Sr. John, about Nine Weeks before 
this Fact, came to me, and aſked me whether I took 
Boarders? I ſaid, No, I would take none without 
it were thoſe Ladies that boarded with me before. 
She told me, this was a Country-Gentlewoman that 
was coming to Town about a Suit of Law; ſhe was 
a very good Woman, and would be near a Church. 
She told me, that ſhe was a-kin to the Lady Anne 


Baynton, and a great deal more that I cannot re- 


member : But I told her, I did not defign to take 
Boarders. She came about Three Weeks after, and 


aſked me, whether I was in the ſame mind? She 


told me the Gentlewoman was come to Town: She 
told me ſhe was an extraordinary good Woman, 
and that her Huſband was acquainted with the Fa- 
mily, and gave her an extraordinary Character. 
She ſaid ſhe would not have parted with her herſelf, 
but that ſhe did not take in Boarders, and therefore 
thought ir not worth her while to take her in. 

L. C. J. Holt. Did ſhe fay, ſhe was her Huſband's 
Acquaintance? 

Mrs. Nightingale. She told me, That her Huſ- 
band was very well acquainted with the Family. She 
told me, Mrs. Baynton came to Town on Saturday 
Night, and was very weary with her Journey. She 
ſaid to me, Madam, if you pleaſe ſhe ſhall come 
to you, and recommend her ſelf. At length ſhe 
came, and repeated the ſame Things, That ſhe was a 


Couritry-Gentlewoman, and came up about a Suit of 


Law, Cc. She ſaid, Madam, I underſtand you are 
very nice in taking of Boarders, which makes me 
the willinger to come to board with you. I took 
her to be a very ſober Woman; and ſeeing it was 
but for a little while, I agreed with her. She faid 
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ſhe would come on Wedneſday : The Reaſon ſhe told 


me, that ſhe came to Town no ſooner, was, becauſe. - 


her Maid was fick of a Fever. Mrs. Sr. John te. 

commended to her a Neighbour's Child, which was 
a pretty civil Girl ; ſhe hired her, which made me 
ſtill like her the better. On Wedneſday, Mrs. Bay. 

ton and her Servant catne: We were all Widows 

and became very familiar in a ſhort Time; for ſhe 
is a Perſon of a great deal of Senſe, if pleaſed Goq 

to give her Grace. She invited us on Michaelmay. 
Day, to go on Board of a Norway Ship; the had 2 
Friend there. One of my Friends aiked, whether 

ſhe had any Intereſt in it? She ſaid, Yes, ſhe had. 
She likewiſe ſaid ſhe had a dear Brother come to 
Town, an extraordinary Chriſtian, that had married 
her Siſter : They ſtrived, ſhe faid, who ſhould out- 
do one another in AﬀeQions ; and when her Siſter 
was upon her Death-bed, ſhe recommended Mrs. 
Baynton to be both his Wife and Siſter. Mrs. Bayn- 
ton ſaid, My dear Brother will come 1lo-morrow to 
fee me. Accotdingly he came, with Two Gentle. 
women with him, that we never ſaw before nor 
fince: Then ſhe ſent for a Bottle of Claret , and 
deſired us to drink, which we did, with them. Then 
ſhe took Occaſion to praiſe the Family ſhe was in: 
She invited her Brother to live in the ſame Street 
near to her, ſeeing he had but a pingling Stomach, 
and ſaid, ſhe believed he would like their ViQuals. 
He declined thar, ſaying, it was out of the way for 
his Buſineſs, being obliged to be every Day ar 
"Change. Then ſhe aſked me, what I would have a 
Meal, if he ſhould come at any Time to ſee her? ] 
told her 12 d. for a Dinner; for fo I had of the 
young Ladies Friends that came to ſee them, 

Serj. Darn. Pray, how did the Coantry-Gentle- 
woman behave her felf? 

Mrs. Nighting. She ſeem'd to be very modeſt, 
but ſhow'd abundance of Love to her Brother. 

Serj. Darn. In her Behaviour? | 

Mrs. Nighting. Very well, below Stairs; but the 
Maid faid ſhe would ſwear above. 

Council, How oft did he dine there ? 

Mrs, Nighting. Nine or Ten times. 

Council, You ſay he dined Nine or Ten times at 
your Houſe, did you diſcern that there was any thing 
of Love betwixt him and Mrs. Raw / ins? 

Mrs. Nighting. No Body in the Houſe diſcerned 
that there was. | | 

Serj. Darnel. Were they obſerved at any Time 


to be alone? 
Mrs. Nighting. No, Sir, they were never alone 


that I know of. a 

Serj. Darnel. Had you any Miſtruſt of Mrs. 

nton ? 

Mrs. Nighting. Yes, Sir; ſhe came twice home 
elevated with Drink, and we began to ſuſpect there 
was ſomething between her and her Brother that 


was not uſual. My Lord, her Servant took notice, 


that we carried ir with Strangeneſs towards her 
Miſtreſs; inſomuch that ſhe ſaid to her Miſtreſs, 
Do not you diſcern the Family to be ſtrange? Ay, 
Betty, (ſaid ſhe) but I do not care; if they rouſe 
me, they'll find me like a Lion: Or to that Effect. 

Mr. Sol. Gen. Did Mrs. Baynton diſcern that 
you knew that ſhe ſaid ſo? 74 

Mrs. Nighting. No, Sir. 

Mr. Sol. Gen, Did you expreſs any Diſlike of 
her ? POE | 
Mrs. Nighting. No, Sir, not to her; tho' I diſ- 
covered my Diflike of her to ſeveral of the Family, 
telling them, I defigned to give her Warning when her 


Month was up. But before that, ſhe came to = 
| a 
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and paid me, as her Cuſtom was, for a Week. She 
told me ſhe had received a Letter from her Friends, 
That the Truſtees had made up rhe Buſineſs; and 
the City being chargeable, ſhe deſigned to return 
into the Country. I went to my Mother in another 
Room, and expreſſed to her, with a great deal of 
Joy, the Warning ſhe had given me. When her 
Time was expired, ſhe came to me again, and faid, 
There was a Fellow would cheat her in Town, and 
that ſhe muſt take out a Statute of Bankrupt againſt 
him, which would detain her a Week longer; and 
upon her Deſire, becauſe I would part friendly, I 
conſented to her ſtaying a Week longer. 

L. C. J Holt. Speaking to the Priſoner Baynton, 
ſaid, She might aſk Queſtions. 

Mrs. Baynton. Yes, my Lord. Mrs. Nightingale, 
when I went into your Houſe there was no ſuch 
Character of me, as you ſpeak of ; but you invited 
me; and I ſaid, That if I ſhould be troubleſome, I 
would not come. | 

L. C. J. Halt. She liked you well by the Cha- 
rater that was given you by Mrs. Sr. John, but at- 
terwards ſhe had no ſuch good Thoughts of you. 

Mrs. Baynton. If they did not like me, my 
Lord, they might have given me Warning ; but in- 
ſtead of that, when I gave her Warning, ſhe ſeemed 
to be ſorry. 

L. C. J. Holt. She was glad of the Opportunity 
of your giving her Warning. 

Mrs. Baynton. You were pleas'd, Mrs. Nightin- 


gale, to ſpeak of going aboard of Ship, it was at- 


ter Mr. Swendſen had been there a ſecond time: 
When he came to your Houſe, you ſaid you loved 
Punch entirely ; and I faid, If you pleaſe, Madam, 
Mr. Swendſen ſhall make a Bowl ; and this was be- 
fore our going on Board. 

of C. J. Holt. Was Mr. Swendſen aboard the 

ip: | 
Mrs. Nightingale. Yes, he was; but I knew not 
of his being there. | 
Mrs. Busby Stworn. 

Ser] Darn. Come Mrs. Busby, give an Account 
to my Lord and the Gentlemen of the Jury what 
you know of this Matter. 

Busby. My Lord, I know Mrs. Nightingale told 
me that Mrs. St. John came to take Lodgings for 


Mrs. Baynton, according as Mrs. Nightingale ex- 


preſſed her ſelf; and I was a little curious in En- 
quiring what ſhe was, and begged her Pardon for 
asking ſo many Queſtions about her. ä 

Ser j. Darn. After ſhe had been there, how did 


ſhe carry her ſelf? 


Mrs. Busby. At Michaelmas Day, at Night, ſhe 
came up very brisk, and ſaid ſhe had heard from 
her Dear Brother, and fell a praiſing him, and ſaid 
how happy ſhe was in him; and that her Siſter, 
upon her Death- bed, ſaid that ſhe ſhould be both 
Wife and Siſter to him: She ſaid likewiſe, that ſhe 
had been a Widow 4 Vears, and thit ſne would ne- 
ver Marry for the Love ſhe had to her Brother. 

Ser j. Darn. Pray give an Account, Mrs. Baaby, 
whether there was any Talk in the Family of this 
Woman's leaving the Family? | 

Mrs. Busby, Sir, as to her leaving the Houſe, we 
were informed that ſhe was not what we took her 


to be; and Mrs. Nightingale and I were very un- 


eaſy ; at which Mrs. N:ghringale defign'd to warn 
her away. | 
Coun. Mrs. Busby, Pray give an Account of your 


Soing in the Coach with her. 


Mrs. Busby. On Friday Morning, the 6th of this 


43 Month, Mrs. Baynton ſaid ſhe was going to have 
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her Lac'd-Head waſhed ; ſhe ſent her Maid for a 
Coach, and ſaid ſhe would ſer us down near the 
Chapel. After ſhe had invited me, and I ſaw the 
Coach, I did not know how to evade it well, bur 
accepted of her Civility. She bid the Coach ſtop 
at Hedge-Lane, and ſaid we ſhould be as near to the 
Chapel, as ſhe went to the Place whither ſhe was 
going. When we came to the Old Buildings, I was 
looking out at them, and on the contrary fide I 
heard a Buſtle, Mrs. Baynton called to the Coach to 
go on, and preſently Hartwell was in the Coach, 
with his Arm about Mrs. Rawlins's Waſte. I d 
think Mrs. Baynton was Arreſted, I cry d out for 
God's ſake let us alone, we are nor concern'd. 
Hartwell pull'd up the Glaſs, and ſaid we were the 
Perſons concerned. She (pointing to Hartwell at 
the Bar) faid, This is the Man, and he himſelf 
own'd it before the Recorder, that he told me twas 
the Young Lady and I was concerned; ſays he, Let 
me have a few Words with you, and ail will be 
well. I ſaid, To be ſure I will not fay any thing to 
you except my Friends were near. This Lady, Mrs. 
Paynton ſaid, No Madam, be ſure do not; ſhe ad- 
vited me not to be frightned, for ſuch a Caſe once 
happen d to her with her Niece. I asked Hariwell 
what he would do with us? He faid he would carry 
us to a Place where we might ſend for our Friends, 
and make up the Buſineſs. Mrs. Baynion ſeemed 
to take my Part, and ſaid ſhe would go to my 
Friends; and ſuch Diſcourſe as this held till we 
came to the Star and Garter Tavern. 

Coun. Mrs. She pretended to be your Friend ? 

Mrs. Busby. Yes, Sir, ſhe argued with the Bai- 
liff and ſaid, May I not go where I will? And ſeemed 
to be very angry with him. Mr. Hartwell allo 
ſeemed to be very angry with her, and call'd her 
Mrs. Pert, ſaying ; if ſhe were Civil, ſhe ſhould 
have the more Reſpect. 

Coun. Whom did he call Mrs. Pert ? 

Mrs. Busby. He called Mrs. Baynton ſo. Then 
they carry d us to Drury-Lane, and ſhe adviſed us 
to put on our Masks upon our Faces : I thought to 
do it, but afterwards recalling my ſelf, and thinking 
I had done nothing amiſs, I would not. They con- 
ducted us to the Tavern and pur us into a back 
Room, and Mrs. Baynton haſt ned out of the Room 
as if the would go for ſome of my Friends, as ſhe 
{aid ſhe would: I directed her to Mr. Thornton 
and another; which ſhe ſaid ſhe went to. The Room 
where we were was very dark, ſo we preſſed into a 
forward one ; we were in a very great Fright, inſo- 
much, that I ſaid to Mrs. Rawhns, We'll live and 
die together, and then ſhe took me hold by my 
Arm. Hartwell ſeeing that, took her from me by 
Force, and faid ſhe muſt go with him. I under- 
ſtood ſhe was Arreſted in one Court, and I in ano- 
ther; She muſt go to the Marſbalſæa, and I to 
Newgate. Then they hurried her down Stairs out 
at a back Door into a Coach: I cry'd out Murder 
out of the Window, and ſaid, For God's fake take 
care of the young Woman, for I know not where 
they are carrying her. After this, Mr. Spur {aid to 
me, What have you got by Bawling ? we are better 
known here than you. My Fright was very great, 
and I was very much ſurprized : There was a Man 
left with me, I made my Complaint for Friends to 
be ſent for. Says I to him: Is it Treaſon or Felony ? 
He told me he did not know, he was only hired for 
a Crown to keep me: I defired that the Gentlewo- 
man of the Houſe might come up to me; it was 
about 12 a Clock, and at laſt ſhe did. And Mr. 
Wakeman came up, and ſaid, Madam, Why do you 

not 
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not Eat and Drink ? He ſaid the young Gentlewo- 
man was well, and did both. Said the Woman of 
the Houſe to me, Do not you owe Money? I ſaid, 
No. Nor the young Lady neither? I anſwered, None 
that we ſhould be Arreſted for. When this Mr. 
Wakeman was here, ſaid the Gentlewoman of the 
Houſe to me, Why do you not enquire into the 
Cauſe of Action? Wakeman told me, that there 
was a Writ againſt Sabina Busby, at the Suit of 
William Jones, and that William Fones Arreſted me. 
Says the Woman of the Houſe, it may be your Name 
is not right, and ſo you may be falſly Arreſted. I 
asked whether I might not ſend for Bail, it being 
an Action of Debt. It being an Action of Debt, 
ſays he, you may; and I will go for you as cheap, 
and as — as a Porter. But I ſaw him no more 
till Night. 

Coun. How long did they keep you ? 

Mrs. Busby. It was betwixt 10 and 11 when 
they carried me there firſt, and it was till not near 
Night that I ſaw him again. 

Serj. Darn. Did he make you give Bail for your 
Diſcharge in the Afternoon ? 

Mrs. Busby. There was a Lad in the Room ſaid, 
Madam, I will go to ſome of your Friends tor you. 
I directed him to ſome of them, and when he came 
again, he ſaid, they were not at home. There was 
a Poor Man, a Labourer, at work in the Chimney, 
he gave me a private Wink, and ſaid he would go 
for me, for he knew Mr. Uncles; he went, and 
Mr. Uncles came. I likewiſe ſent for Mr. Thornton 


and another; they all came, and met together. Mr. 


Thornton demanded on what Account they kept me 
there? They ſaid they had a Writ againſt me of 
200 J. Then they ſaid they would Bail me. They 
asked them, Where the young Lady was ? They 
told him ſhe was with her Friends. Then, my Lord, 
after this, the Bailiffs ſhifted off, and I knew no- 
thing more of it, but went away to get a Warrant 


to take care of the young Lady. 


Coun, Had you any manner of Dealings with Mr. 
Jones? | 

Mrs. Busby. No manner of Dealings with him in 
all my Lite. | 

Mr. Mountague. When you came into the Fore- 
Room, was Hartwell then with you in the Room? 

Mrs. Busby. She and I was in a great Fright ; ſe- 
veral was there, and Hartwell! was one of them. 

L. C. J. Holt. Was Mrs. Baynton there? 

Mrs. Busby. Les, my Lord. | 

L. C. J. Holt. How long did ſhe ſtay ? 

Mrs. Busby. She went out preſently ; ſhe told me 
ſhe would go to ſome of my Friends; and away ſhe 
went. | 

L. C. J. Holt. Did ſhe come again? 

Mrs. Busby. No, my Lord. 

L. C. J. Holt. Did you ſee Hartwell there ? 

Mrs. Bucby. My Lord, he was there, and forced 
the young Lady from me; and Spur, when I put 
my Head out of the Window, and cried after her, 
ſaid to me, What have you got by your Bawling ? 
We are better known here than you. | 

Mr. Juſtice Gould. Pray, when was the firſt time 
you took notice of Epur ? | 

Mrs. Busby. Sir, the firſt time I took particular 


notice of him, was, when I put my Head out of the 


Window ; but it ſeems he rid behind the Coach ; 
he was left with me when Mrs. Raw/ins was taken 
away, and was in the Room when my Friends came; 
and Mr. Wakeman was there too. 

Mr. Juſtice Powell. I ask you, did your Friends 
offer Bail? | I 
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Mrs. Busby. Yes, Sir, they did. 
Juſtice Poroell. Did any of them require 
Mrs. Busby. My Friend, Mr. Thornton, as 
what Account they kept me? And they = on 
had an Action of 200 J. againſt me. 7 
Hartwell, Was I there then? Did I ever come 
back after you were-there ? | 
Mrs. Busby. I believe you were, but I cannot be 
poſitive; but you were in the Coach, and you were 
the Man that carried away Mrs. Rawlins from me. 
Mr. Wakeman Called. | 
Mr. Sol. Gen. Give an Account to my Lord and 
the Councel, of what you are concerned in this 
Matter. | 
Mr. Wakeman. If it ſhall pleaſe your Honour, my 
Lord, Mr. Hurtwell came on Wedneſday, (before 
this thing happen d) to my Houſe, and left Word 
there, that there was a Writ to be Executed, if! 


would Execute it: I was not then at Home, but 


when I came Home, which was late at Night, my 
Daughter told me of it. I went to him on Thur, 
day Morning. He ſaid to me, Mr. Wakeman, | 
have a Writ to be Executed, will you do it? I id 
I would. Then he carried me to Weſtminſter to the 


Mitre-Tavern, and made no ſtop nor ſtay ; then he 


called for a Quart of Ale, and a Quart of White- 
Wine, and a'Toaſt and Cheeſe ; and when we had 
Eat one Toaſt, we had another. The Man of the 
Tavern came in, whoſe Name was Holt. Mr. Hirt. 
well ſaid to me, We muſt not do the Buſineſs this 
Morning ; it cannot be done, ſaid he: But he ap- 
pointed me to come on Friday Morning. He or- 
dered me, if I came firſt, to call for Wine, and the 
fame as we had before. I came firſt, and called for 
Wine, Ale, a Toaſt and Cheeſe ; in the mean time 
Mr. Harttell came in, and Eat ſome with me. 

L. C. J. Holt, Who was the Writ againſt ? 

Mr. Wakeman. It was againſt Madam Ratoline. 
Mr. Holt went out, and called Mr. Hartcwel!, and 
ſaid, the Buſineſs would be done that Morning, 
Then we followed him to Stretton- Ground. Mr. 
Holt ſaid to Spur and my ſelf, we had beſt ſtand 
near the Place: He took Mr. Hartwell with him 
to the Top of the Street, the People gazed at us, 
and I was aſhamed, and went into an Ale-Houſe 
a Man came back, and ſaid, The Coach is at the 
Door; and Mr, Hartwell came and ſaid, the Coach 
would come by preſently ; Mr. Hartwell and Spur 
went before, and bid me follow the Coach ; and 
coming near the Park, in Weſtminſter, I was be- 
hind; Mr. Sur ſtopped the Coach. Mr. Spur 
ſtopping the Coach I made up to it; but before I 
came to it Mr. Hartwe!! was in the Coach, and what 
he faid to them I do not know. 

L. C. J. Holt. Who ſtopped the Coach? | 

Mr. Wakeman. Mr. Spur ſtopped the Coach, and 
ſerved the Writ ; it was my Writ. Mr. Hartwell or- 
dered the Coach to drive to the Star and Garter Ta- 
vern in Drury-Lane ; we went all along with it; 
and when we came there, they led us to a little 


Room, and the Gentlewomen did not like it, but 


went into a forward Room, and this Gentlewoman 
(Pointing to Mrs. Baynton) with her Band-box, was 
with them. | 

Coun. Who was it ? 

Mr. Wakeman. (pointing to Mrs. Baynton at the 
Bar, ſaid tras ſhe) I did not know but ſhe was this 
Lady's Friend; I never ſaw any of them before in 
all my Life. Mr. Hartuel went down, and Mrs. 


Baynton; and I thought the went to fetch Madam 
Rawlns's Friends. Mr, Hartwell came to the young 


Lady, 


and faid, You muſt go to my Houſe. The 
— Gentle woman ſaid, O Lord, don't part us. 
Bur he did ſo, and put her into a Coach. I ſaw 
the Gentlewoman going, bur did rot go with her my 
lf for I-was ſtopped by a Gentleman of my Ac- 
uaintance ; but when I came to Mr, Hartwell's 


ouſe, I faid, Mr. Hartwell, Where is the young 


Gentlewoman ? He told me ſhe was helow Stairs, 
] told him that I had ſomething of Buſineſs elſe- 
where. I asked him, and he gave me Leave to go. 
[ went, and when [ returned back to Mr. Hartwel/'s 
Houſe, I asked for him, but his Wiſe told me he 
was not within. I asked where the young Geatle- 
woman was? She anſivered, that ſhe was gone with 
her Husband to the Vine-Tavern in Holborn. I went 
and asked for Mr. Hartwell; they told me he was 
above Stairs. I went up, and found him with Mr. 
Spur, and a Ta/low-Chandler. I ſhould. have told 
you, that when I went from Mr. Hartwell s Houſe 
zbout my Errand, I faw Mr. Holt ſtand ing near the 
Back- Door of the Froe-Bel! Tavern in Wich-ſtreer, 
and be asked me where Mr. Hariwel! was? I told 
him he was at Home. Then Holt asked for the 
Woman, I ſaid ſhe was at Hartwel/'s---- Afterwards 
I aw Mr. Swendſen at the Erve-Bells with Holt, and 
he gave me a full Glaſs of Claret ; I drank it off, 
and away I went. When I went to the Vine Ta- 
vern, Mr. Hartwell, Mr. Spur, and a Tallow-Chan- 
dir were in a Room by themſelves. I ſaw that 
Gentleman (looking out of a Window) that was 
with Holt; he looked at me, and I at him. Mr. 
Hartwell asked me if I had dined ? I told him, No. 
Heſaid there were ſome Stakes. I dined there; then 
the Gentlewoman, viz. Baynton, at laſt came out of 
Door and called Mr. Harrmell to her. When Mr. 
Hartwell came from her, he told me that the Matter 
was made up, and the Priſoner was diſcharged. 

L. C. J. Holt. Who was the Writ againſt ? 

LC T Holt. When the Fiber was iſcharged 

C. J. Holt. When the Pri was d 

they gave you the Writ again? 

Mr. Wakemen. Les. 588985 

L. C. J. Holt. Had you a Writ againſt Mrs. Busby? 

Mr. Wakeman. 1 had none againſt her. 

Coun. How far is it from Hartwell's Houſe to the 
Har and Garter Tavern? Lorie. +t/ 

Mr. Wakeman. It is about a Furlong, . + 

Coun. What was your Writ for? 

Mr. Wakeman. But 20/. 

L. C. J. Holt. And you faid you had an Action of 
200 /. 
Mr. Wakeman. My Lord, Mr. Hartwell faid fo. I 
do not know the Woman, but ſhe will be ſhewed us. 

L. C. J. Holt. Look at the Priſoner at the Bar. 
Was ſhe in the Coach when Mrs. Rawlins was Ar- 
reſted ? Vi Her! 
Mr. Wakeman. Yes, Yes. I had no ill Deſign in 
what I did.” i - 

L. C. J. Holt. Did you go behind the Coach ? 

Mr. Wakeman. Yes, my Lord, I did. 

The Writ produced and read in Curt. 

Mr. Juſtice Gould. Were you there at the Star and 
Garter when Mrs. Busby's Friends came to Bail het? 

Mr. Wakeman. When I came to the Star and 
Gerter Tavetn, the Gentleman came and asked me; 
whether I knew where Mrs. Busby was ? I told 
him I left her at the Vine Tavern, and believed that 


there they might find her. 51658 : 
L. C. J. Hon. Was Spur at the Vine. Tavern any 


Time ? 088 
| Mi: Wakeman. My Lord, I left Spur, Hartwell, 
and the Tallow- Chandler at the Vine Tavern. 
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Mr. Ser j. Darnel. Was it Mr. Hartwell or Spur 
that asked you to eat Stakes? 
Mr. Wakeman, It was Spur. 
Mrs. Baynton. Mr. Wikeman, Did you ever ſee 
me before the Arreſt ? | | 
Mr. Wakeman.. No, I never ſaw you before then. 
[ MM. Berkley Sworn. 
Mr. Serj. Darne/. Pray look upon this Priſoner 
Mrs. Baynton, Do you know her ? 
Mrs. Berkley. Yes, Sir, I do know her. 
Mr. Serj. Darnel. How came you to know her? 
Mrs. Berkley. By her Lodging in Mrs. Nigh- 
tingale s Houſe, and no otherwile. 
Mr. Serj. Darne/, Did you ever hear her ſpeak 
of a Brother that ſhe had? 
Mrs. Berkley. Yes, Sir, ſhe ſaid this Mr. Swend- 


ſen was her Brother. 


Mr. Serj. Darnel. Mrs. Rawlins, Are you Sworn ? 
Mrs. Rawlins. Yes, Sir. | 
Mr. Serj. Darnel. Stand forward a little. Do you 
give my Lord an Account of the whole Matter. 
Mrs. Baynton. Mrs. Rawlins, ſpeak the Truth, I 
deſire nothing but Juſtice. 
I. C. J. Halt. You are upon your Oath remember, 
and therefore ſpeak nothing but the Truth. | 
Coun. Give an Account of your Proceedings in 
the whole Matter. p 
Mr. Serj. Darnel. Do you know any of the Priſo- 
ners at the Bar ? 
Mrs. Rawlins. Yes, 1 know them all, Mrs. Bayn- 
ton, Mr. Hartwell, and Mr. Spur. 
L. C. J. Holt. Do you know them ? 
Mrs. Rawlins. Yes, my Lord. © 
L. C. J. Hot. How came you to be acquainted 
with Mrs. Baynton ? X 
Mrs. Rawhns. My Lord, I came to be acquainted 
with her by her taking Lodgings at our Houſe. She 
came and took Lodgings at Mrs. Nightingale's for a 
Month or Six Weeks. When her Month was out, 
ſhe ſaid her Buſineſs was done, and ſhe tnuſt go 


into the Country. 


Mr. Ser j. Pur nel. Give an Account of what hap- 
pen d to you on Friday the 6th of November. 
Mrs. Rawlins. We were, going to Oxenden Chap- 
pel, Mrs. Bysby and I. aynton told us, ſhe 
was going that Way, and invited us into her Coach; 
ſhe faid ſhe would ſet us down near the Cha- 
pel z, we accepted of her Invitation, and went with 
her. When we were at the Broad Way in Dartmouth- 
Ground, there was Hartwell, and Two more Bailiffs; 
they ſtopped the Coach, and Mr. Hartwe!! got in. 
Said Mrs. Busby 2 For 1 Sake let us 

out, we owe no Man any Thing. He ſaid the 
tter concerned Mrs. Busby and me, and he or- 
dered the Coach to be driven to the Star and Garter 
Tavern in Drury Lane. 3 
N Did any Body come into the 
i ? ; N > 3 5 
Mrs. Rowjing.: Yes, Sir, Mr. Hartwell. 
Mr. Serj. 14 „Bil be do any Thing to the 
Ah 5 . | 

Mrs. Rawlins. No, Sir, ut ordered the Coach to 
go to the Star and Garter, Tavern. When we came 
there we went up Stairs, and did not ſtay above a 
Dozen Minutes in one of the Rooms, but removed 
from thence to a Room forward : Mrs. Baynron was 
zone, and Hartwell ſent up Spur. | 

Mr. Serj. Darnel, Mrs. ray look, Do you ſte 
the Man that came up to u 
| Mrs. Rewfins,:1 ſuppoſe it was the Man that is 
next to Mrs. * if I be not miſtaken it i 
him; I cannot be poſitive. | 

Hhhh Mr. Seri, 
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; Mr. Serj: Darnel. | Some of them came 47 to 
you and faid, they muſt have the young Lady 
down Stairs ? 


Mrs. Rawlins. Yes, Sir; and Mrs. Baynton ſaid, 
Nay. They after that forced me away. 


Mr. Serj. Darnel. Who was it that did that? 
Mrs. Rawlins. It was 

Hartwell. Who is Mr. Hartwell ? 

Mrs. Rawlins. Your ſelf, Mr. Hartwell, took me 


about the Middle, and drove me down Stairs. 1 


cried out Murder, and defired ſome good Body to 


go with me; he aid, if I did not hold my Tongue 
de would ſend me to Newgate that Minute. 


Mr. Serj. Darnel. Where did he carry you? 
Mrs. Rawlins. He carried me from the Star and 
Garter Tavern to his own Houſe. 

* Serj. Darnel. Where is his Houſe ? 
rs. Rawlins. In Witch-Street. 
Mr. Serj. Darn. How long did he keep you there ? 


Mrs. Rawlins.-I do not know juſtly, but I think it 


was about an Hour. 

Mr. Serj. Darn, What did they do with you 
there ? | 

Mrs. Rawlins. They put me into a Back Room, 
there was no Body with me; but at laſt Mrs. Bayn- 
ton came in and pretend ed ſhe was going by and 
heard my Name, and therefore came in. I was ve- 
ry much frighted. She faid ſhe had been ar ſeveral 
of my Friends but could get no Body to come. She 


told nie ſhe would ſend for her Brother, and he 
| ſhould be Bail for me. | 


L. C. J. Holt. You ſay ſhe would ſend for her 
Brother to be your Bail ? 
© Mrs. Rawlins. Yes, My Lord. 
L. C. J. Holt. What followed then? 
Mrs. Ratulims. She went for her Brother to come 


to be my Bail, and it was hardly half a Quarter of 
an Hour before ſhe came in again with her 


Brother. | 
Gun. What is her Brother's Name? 
Mrs. Rawlins. Swendſen. Mr. Hartwell came into 
the Room where I was, and faid, Is Mrs. Rawlins's 
Friend come yet? Mrs. Baynton anſwered; Yes. 
They had a Coach prepared at the Door, and in 
that they carried me to the Tavern in Holborn; 
there was in the Coach, Mrs. Baynton, her Brother, 
Mr. Hariwel, and I. 8 | 
Mr. Mountague. Where did they carry you? + 
Mrs. Rawlins. To the Vine Tavern in Holborn. 
Mr. Mountague. What did they do with you 
then ? | | 


Mrs. Rawlins. They carried me up Stairs, put 


me into a Room, I cannot tell exactly how long 
I was there. | 
Mr. Mountague. What did they do then > 
Mrs. Rawlins. Then Holt was there to be the 
other Bail; they were very willing to. take his 
Bail, but were v 1 in taking Mr. 
Swendſen's Bail. They told me in ſhort that I 
muſt marry Mr. 7 , and that would put 
End to it, or elſe I muſt go to Newgare. 
I. C. J. Holt. Who yo ſo? 
© Mrs. Rawlins. Mrs, Baynton faid, If I did not 
marry her Brother, I muſt go to Newgate. I re- 
plied, that I would not marry without my Friends 
dvice; but I was not ſo much afraid of going 
to Næugate, as I was of being murdered, or ſent 
away ſomenhere into the Country, where I might 
never ſee or hear of my Friends #1 
Gun. How. did they behave themſelves in the 
T 


— S 


Mr. Hartwell that did it. 


1 Anno 


Mrs. Raw/ms. They importun'd me t 
Mr. Swendſen, and for that End Mrs, — 
would have my Ring from my Finger; 1 would 
not let her have it, hur ſhe forced ir away from 
me. I aſked her what ſhe would do with it? 
She told me, ſhe would go and get a Weddine 
Ring made by it. She went and bought a Wet? 
ding Ring, and gave me my own again : Then 
the Miniſter and Clerk was brought into the Room: 
the Miniſter and Clerk came in and married Mr 
Swendſen and me. | g 

Mr. Serj. Darnel. How long did you ſtay in the 
Room after you were married? 

Mrs. Raw/ns, Not a Quarter of an Hour, 

L. C. J. Holt. Where was Hartwel! ? 

Mrs. Ram / ins. They were in the Room over. 

inſt us. | 

L. C. J. Holt. Who brought the Parſon into the 
Room ? | | 

Mrs. Rawlins. Holt brought them in. 

L. C. J. Holt. Where did they carry you then! 

Mrs. Raw/zs. To Mr. Blake's Houſe in Holhory, 

L. C. J. Holt. Who went with you? 

Mrs. Rawlins, No body but Mr. Stwendſen 
Mrs. Baynton, and my ſelf. 

L. C. J. Holt. What did they do then? 

Mrs. Raw / ins. They order'd the ſheeting of 2 
Bed, and put me to Bed. 

Coun. Was there any Compulſion in going to 
Bed, or did you go voluntarily ? | 

Mrs. Raw/ins. I did not go freely, but was 
forced to Bed; Mrs. Baynton aſked me to go to 
Bed; after which ſhe aſked me the Reaſon why 
I would not go to Bed ? Says I, my Reaſon is, 
becauſe I don't care to go to Bed ſo ſoon, 

Mr. Serj. Darnel. Who undreſſed you? 

Mrs. Rawlms. Mrs. Baynton and Mr. Blake's 
Daughter. iv. | 
Mr. Serj. Darnel. How long was you in Bed? 

Mrs. Rawlins. About an Hour or Two. 

Mr. Mountague. When you went out, had you 
any ExpeQtation to go any where elſe but to 
Church? . | | 

Mrs. Rawlins. No where but to Church, upon 
my Word. | | 

Mr. Mountague. Did you go — to the 
Tavern in Drury- Lane, or againſt your Will? 
1 Raw/ins. To be ſure it was againſt my 
ill. | 
Hartwell, Did you ſee me, Madam, at the Vine 
Tavern the Time that you were confined there? 

L. C. J. Holt. Did you ſee Hartwell at the Vine 

Tavern before you were married ? 
Mrs. Rawlins. Yes, Mr. Hariwel, you may re- 
member that you were once in the Room where 
I was: I will give you an Inſtance of it; you were 
— Pipe of Tobacco; Mrs. Nen faid 
to you, What would you have with her? You ſaid, 
I was the Priſoner. | 4 8; 

L. C. J. Holt. Did they take the Bail that was 


_ offered? 


Mrs, Rawlins. Mr. Hartwell ſaid, he would con- 
ſider it with Mrs. Baynton; and they all went out 
and left me alone by my ſelf. Mrs. Baynton, after 
they had conſulted together, came in and told me 
that they refuſed the Bail. 4 | 

Mrs. Baynton. When you were left by your 
ſelf, Mrs. Raw/zns, if you had not a mind to marry 
=> Swendſen, why did not you make your 

Cape. 1 

L. C. J. Hit. Did ſhe come there by her 
Conſent ? | | 27 
Mrs. Baynton. 


1702. 
Baynton. No, my Lord, but when ſhe 
* x her ſelf, ſhe might have eafily got 


i J. Holt. Mrs. Rawlins, You were left 
alone in the Room, Was there any Propoſal of 


your Marriage to Mr. Swendſen made before 


at ? 

Mrs. Baynton. My Lord, if I may have leave 
to ſpeak, they contratted Friendſhip almoſt a 
Month before. 

L. C. J. Holt. Mrs. ſtay your Time. (To Mrs. 
Rawlins,) Conſider the Queſtion. 

Mrs. Baynton, My Lord, the Ring was bought 
before ſhe was left alone, ſhe knows it very 
well, and was looking upon it when I came into 
the Room again. 

L. C. J. Holt, To Mrs. Rawlins, Had you the 
Ring before that ? 

Mrs. Ram / ins. Not as I know of, my Lord. 

Mrs. Baynton. You had the Ring upon your 
Finger, and ſaid, it was a very handſome one; but 
| had bought it a little too wide for you. 

Mrs. Rawlins, It is very ridiculous ; I ſaid no 
{ich Thing. 

L. C. J. Holt. She was left in the Room alone, 
when you both went out; but it ſeems it was 
upon her Defire to be Bailed, and therefore ſhe 
would not eſcape. | 

Mr. Serj. Darne/. Yes, yes, it was with the In- 
tent to be Bailed that ſhe did this. 

L. CJ. Holt. Mrs. Baynton, it is now Time for 


you to make your Defence. 


Mrs. Baynton. My Lord, I will. Mrs. Busby, 
when Mr. Swendſen came to her Houſe firſt, cal- 
led him her dearly beloved Likeneſs ; Did not 
ſhe ſay ſo Mrs. Rawlins ? SR EE 

L. C. J. Holt. Did you ever hear Mrs. Bus 
call Mr. Swendſen her dearly beloved Likeneſs ? 

Mrs. Ram ling. My Lord, I defire ſhe may anſwer 
for her ſelf _ 5 . 

Mrs. Bayntoggy Pray, My Lord, let her ſtand by 
her ſelf a little, that no body may ſpeak to her. 

L. C. J. Holt. Did you ever hear her ſpeak of 
Mr. Swendſen, that he was her dearly beloved 
Likeneſs? 1 4 A 

Mrs. Raw/ins. Yes, my Lord; I do not know 


but ſhe might fay fo. 


: L. C. J. Holt. What, when Mr. Swendſen was 
4 * Rawlins. No, my Lord. 

L. C. J. Holt. Do you remember that you ever 
heard Mrs. Busby call him ſo? - © 
Mrs. Rawlins. Once, my Lord, to Mrs. Baynton. 
IL. C. J. Holt. What ſay you Mrs. Busby, did you 
callrhion 12 . 1 

Mrs. Busby. My Lord, I thought him very 
much like my Husband in one Part of his Face, 
and Mrs. Baynton her ſelf called him my belo- 
ved Likeneſs. Suite E n 

Mrs. Baynton. My Lord, How could J call him 
hear beloved Likeneſs, and never ſaw her Huſband 
with my Eyes? © S | 
by N C. J. Holt. Well, what Queſtions will you 
aK? L 19015 ” | 
Mrs. Baynton. My Lord, I will ask Mrs: Raw- 
lins ſeveral Queſtions. The Second Sunday when 
was at their Houſe, Mrs. Rains, you know you 
ſtaid at home, and I did ſo too; Did not you 
fay then, that you wiſhed Mr. Swendſen was there, 
when they were all at Church, did not you ſay 
10? Remember you are upon your: Oath. | 
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L. C. J. Ho/r. Upon your Oath, do you remem- 
ber any ſuch Thing ? 

Mrs. Rawlins. No, my Lord ; and T would not 
for all the World ſay any Thing but the Truth. 

L. C. J. Holt. Did you, or did you not? 

Mrs. Rawlins, Indeed, my Lord, I do not re- 
member that ever I faid any ſuch Word. | 

Mrs. Baynton. Mts. Rawlins, did you not come 
to my Bed-fide often, and kiſs and hug me, an 
would be talking with Pleaſure of Mr. Swendſen ? 

L. C. J. Hot. Do you remember that you far 
at her Bed-fide, and ſpake of Mr. Swendſen, and 
kiſſed and hugged her? 

Mrs. Rawlins. My Lord, indeed Mrs. Baynton 
did much talk of her Brother. f 

L. C. J. Holt. But did you talk of her Brother ? 

Mrs. Rawlins. My Lord, if I did ſay any Thing, 
I did not ſpeak with a Defign to have him; it 
may be I might do ſo. BOY * | 

Mrs. Baynton. Mrs. Rawlins, did not you bid 
me to tell him, that there was a good Lady, 
that had her Fortune in' her own Hands, and ar 
her own Diſpoſal, that would make him a very 
good Wife? Did not you tell me this? 

Mrs. Raw/ins. 1 did not ſay ſo; but ſaid there 
was a very good Lady that would make a very 
good Wife whenever ſhe married; but did not 
ſay, that ſhe would make him a good Wife. 

Mrs. Baynton. Mrs. Rawlins, Have not you been 
the moſt uneaſy Woman in the Word, when he 
did not come to Dine at Mrs. Nightingale's ? 

L. C. J. Holt. Speak our. ; | 

Mrs. Baynton. My Lord, Mr. Swendſen had 2 
Cold, and ſhe told me, ſhe could not be eaſy till 
he was cured of it. 

Mrs. Rawlins. I never ſaid ſuch a Thing. Can 


by you ſay ſo Mrs. Baynton ? 


Mrs. Baynton My Life is upon it, and I will 
not for my Life ſay any Thing but the Truth. 

L. C. J. Holt. Did you expreſs any ſuch Thing 
to Mrs. Baynton, of your Uneaſineſs till Mr. Swerd- 


ſen had got rid of his Cold * 


Mrs. Rarolins. No, my.'Lord. 

Mrs. Baynton. But, Madam, Did not you ſeek 
to tell me theſe Things by your ſelf? You told 
me, you had a great deal of ill Uſage; and told 
me, you lived more like à Servant than any Thing 
elſe : You ſaid, that when there was another Lodger 
there, becauſe you went to ſee her in her Room, 
you were chid ſeverely for it, and charged never 
to go near her. 

Mrs. Raw/ins. I do not know but that I might 
do it. 412+} 2 F 28012 © 
I. C. J. Holt. But why did you do it? 

Mrs. Ratolinr. My Lord, I can give you no 
Account. 2 TW, 

L. C. J. Holt. Did you bid her tell him, that 
you knew a Gentlewoman, at her own Diſpoſal, 
that would make him a very good Wife? 

Mrs. Raw/ins. My Lord, I do not know but 
that 1 ſaid to Mrs. Baynton I wiſhed her Brother 
a very good WiſddmG. 

L. C. J. Hor. But did you ſay, that you knew 
2 Gentlewoman, at her own Diſpoſal, and a For- 
tune, that would make him a very good Wife? 
Mrs. Raw/izs., My Lord, I did nor: ſpeak with 
a deſign to marry her Brother, but was reſolved 
to take the Advice of my Friends. 

Mrs. Baynton. Did not you ſay, that you'wiſh'd 
your ſelf Mr. Swendſen's Wife, ſeveral Times? 

L. C. J. Holt. Did you ever tell her, that you 
wiſhed your ſelf Swendſens Wife? 

Hhhh2 Mrs. Rawlins, 
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Mrs. Rawlins, My Lord, I don't know whether there, and wiſhed that you could fee Mr. Swend. 


I did or no. ſen, and that you could not be eaſy without his 
L. C. J. Hot. How came you to have ſuch a Company? F ut his J 
gocd Opinion of Mr. Swendſen e Mrs. Rawlins. As I am upon my Oath, I ne- 
Mrs. Rawlins. Mrs. Boynton told me he was a ver {aid ſuch a Thing. ( 
very good temper d Gentleman, and never out of Mrs. Baynton. Mrs. Rawlins, did not you ſay 
Humour. a Hundred Times, that you loved Mr. Swendſen 1 
L. C. J. Hot. Would you marry a Man for his above any Man in the World? : | 
good Humour only ? Mrs. Rawlins. I never ſaid any ſuch Thing in 
Mrs. Rewlins. I never had married, if there had my Life. : ; 
not been a Force put upon me. Mrs. Baynton. Did not you peel Walnuts for 
| L. C. J. Halt. Did you tell Mrs. Baynton, that Mr. Stoendſen, and deſire me to carry them to t 
| you would never marry, but by the Conſent of him ? - 
1 your Friends? | Mrs. Rawlins. I never did ſo. 
 B Mrs. Rawlins. Yes, I did. Mrs. Baynton. My Lord, I would have her asked; 
| Mrs. Baynmron. My Lord, I never heard her ſay whether ſhe conſented to be taken away, directiy, 
ſo in all my Life. or indireQly ? 


L. C. J. Holt. Did you tell her, notwithſtand- L. C. J. Holt. What fay you to that Mrs. Raw. 
ing what you Maid of Mr. Swendſen, that you ins? | | ; 
would never marry without the Conſent of your Mrs. Rew/ms. My Lord, It was all againſt my 
Friends? Knowledge and Will, I never conſented to it. 

Mrs. Rawlins. My Lord, I did often ſay, that Mrs. Baynton. Mrs. Rarolins, is not this true, that 
I would never marry without their Conſent. | you pulled your Ring from your Finger, and gave 
Mrs. Baymon. . Mrs. Rawlins, did not you, when it me to have a Wedding Ring made by it, which 

ou were acquainted with Mr. Swendſen, flight diſcovered your free Conſent to the Marriage. 
Mr. Pugb ? Mrs. Rawlins. No, Mrs. Baynton, do you think 
I. C. J. Holt. Did you ſhew any diſlike of that I would have given any Manner of Conſent 
Mr. Pugh, upon Swendſen's Account? to be married to him, without the Advice of my 

Mrs. Rawhns. My Lord, I cannot tell; if I did Friends, if I had not been forced to it. 
ſhew any Il}-will to Mr. Pagh, it was not with a Mrs. Banton. Did not you fend all Mr. Pugh's 
Defign to have Mr. Stuend ſen. Letters back again, and deſired him in your Let- t 

L. C. J. Holt. Hath there been any Courtſhip ter to come no more at you; and that you would 
carry'd on betwixt Mr. Swendſen and you? have nothing to ſay to him, and that if he came N 

Mrs. Raw/ins. My Lord, no more Courtſhip to he would put you in ſuch a Fright, that you would 
me than to all the Family; my Lord, I did not per- not be capable of ſeeing him. 
ceive that Mr. Swendſen ſhewed me more Favour L. C. J. Holl. Did you tell her fo ? 
than any in the reit of the Family. Mrs. Rawhns. I do not remember that I told her ; 
I. C. J. Holt. Have you any more Queſtions, any ſuch Thing. 35 15 | 
Mrs. Baynton ? | | | L. C. J. Holt. Did you ſend back Mr. Pugh's 

Mrs, Baynton. When Mr. Swendſen was walking Letters? | 

in the Garden, did not you ſay, that you would Mrs. Raw/ins. I do not rem that I ſpake t 
go and walk with him, but that they would take any Thing to Mrs, Baymon, tho F did ſend back 

notice of it? But pray, faid I, do not, you may the Letters. 3 voy | 

make them angry by it. Did not you ſay that IL. C. J. Hon. Why did you ſo? 

you would go up, and look out of the Window, Mrs. Raw/ips. It was not upon Mr. Swendſen's 

with ExpeQation to have been called down by me? Account thav I did fo. 

Did not you walk with Mr. Swend/er, and diſcourſe L. C. J. Holt. Do you remember that you re- 

with him about the Things of Love, and he faid, peated to her any of the Contents of a Letter | 

he would have no body but you, and you like- that you had written to Mr. Pugh, about ſending 

wiſe faid, that you would have no body but back his Letters. [ v8 

him? A Mrs. Rawhnge, No, my Lord, I did not. ˖ 
L. C. J Holt. Were you alone with Mr. Swend- Mrs. Baynton, My Lord, I had it from her 

ſen, at that Time, in the Garden ? own Month, elſe how could I have known of it? 

Mrs: Rawlins, I think I was with him inthe 1 did not know it, till ſhe told me. Mrs. Rew- 

Garden at that Time, but not alone, - lins, how can you fay you told me not theſe ( 

Mrs. Baynton. My Lord, ſhe was alone with Things ki! -: 

Mr. Swendſen in the Garden ſeveral Times. Mrs. Ratlins. No, Mrs. Baynton, I did not. 
Mrs. Rawl/ins. I can it upon my Oath, Mrs. Baynton. Mrs. Rawlins, you do not ſay ; 
that I was never in the with Mr, Swend- true. I never knew nothing but what I had from | 

ſen, but that Time. Nd v. her own Mouth. rod vl | 

Mrs Baynton. Did not you fay that you would L. C. J. Halt. You ſent his Letters back again, 

have no body but Mr. Swendſen eg pray upon what Account did you do ſo ? 
Mrs. Rawlins. No, I never faid any ſuch Mrs. Raw/ans. It was upon Things that we heard 
TI 1 [tc 0 hs ne H of Mr. Pugh, that was not very handſome, Mrs. 
Mrs. Baynton. What made you go up Stairs, Brchy can tell the ſame. | | 
and cry for an Hour together; and ſaid to my I.. C. J Holt. Did the Courtſhip break off? 
Servant, that you would have your Belly full of Mrs. Rawhns. My Lord, it was but the Day 
crying, before you wenthaway : Betty can teſtify before this Thing happen d. [3 
this, ſhe is in the Court, but muſt not be heard. Serj. Darnel. Mrs. Busby, did you know of the 
L. C. J. Holt. She may be called, if you will. ſending back the Letters? And who was it that put 
| Mrs. Bayniozn. Pray Mrs. Raw/ine, did you not Mrs. Rawlins upon ſending of them back 
j' - once come up to me, and faid you had been twice Mrs. Buſby, Yes, Sir, it was by _ : 
zt] #1 | | erj. Darnel. 


hob and r e can tak ond bond Emo ox yarn 


a aa Ac _ aca. Ao rr 


Serj. Darnel. Whoſe Hand was it that wrote the 


Letter? 
5. Busby. Mrs. Berkley. 
_ ——＋ Was it by her Inclination and Con- 
ſultation of her Friends? : 
Mrs. Baynton. Had not you a Miſtruſt, that 
there was Love betwixt Mr. Swendſen and Mrs. 


Rawlins? 


Mrs. Busby. I had no Miſtruſt of any ſuch 


Thing. : 3 
Mrs. Baynton. Why did you tax me with it 
n? 

— C. J. Holt. When was this? 

Mrs. Baynton. My Lord, it was at the Limner's; 
| heard ſomething as if Mrs. Raw/ins ſhould ſpeak 
Words of Diſcouragement to Mr. Pugh. Mrs. Bu/- 

| when I told her of it, ſhe denied it, and ſaid, 

Mrs. Baynton, I do not know this. But here is 

Mrs. Rawlins her ſelf, and ſhe ſhall anſwer for her 

ſelf, if ſuch a Thing is: She thought, if there was 

any Strangeneſs between Mrs. Ratolins and Mr. Pugh, 
it was occafion'd by Mrs. Ratw/ins's Love to Mr. 

Swendſen. When they aſked my Advice of the 

Thing, Mrs. Ratolins and Mrs. Buſby told me, that 

Mr. Pugb had Three or Four Thouſand Found Stock: 

| faid, if Mr. Mr. Pagh had ſuch a Love for Mrs. 

Rawlins as he pretended to, that he wou'd do well 

to have drawn out One Thouſand Pound, and given 

it to the young Woman. 

L. C. J. Holt. Mrs. Baynton, have you any thing 
to aſk? 

Mrs. Baynton. Perhaps I may have more to ſay, 
but I am in Confuſion, my Lord : Mrs. Busby, as 
well as Mrs. Raw/ins, was never eaſy, but when 
Mr. Swendſen was there. 

L. C. J. Holt. Mrs. Rawlins, upon the Oath that 
you have taken, did you conſent to your being taken 
away after the manner as you were, or gave any En- 
couragement to Mr. Swendſen ? 


Mrs. Rawlins. No, my Lord, I do not know 
that I gave hi manner of Encouragement. 
Mrs. Baynto® My Lord, ſhe gave him all the 


_ ent — Aa d 

C. J. Holl. I pray, on, do not put 
your ſelf into a Paſſion: I ſpeak in Favour to you; 
you will not deliver your ſelf ſo well in Paſſion, as 
without. | 

Mrs. Baynton. She lay baiting of me Night and 
Day, and always ſpeaking to me of her Love to 
Mr. Swendſen ; and to hear her ſpeak the quite con- 
trary, really it moves me, my Lord. 

Betty, Mrs. Baynton's Maid, called. 

Mrs. Baymon. Betty, have not you told me, 
that Mrs. Raw/izs ſaid the would fill her Belly with 
Crying before ſhe went, and that ſhe would enquire 
for Mr. Swendſen ? | 

Betty. No, I faid no ſuch thing. | 
I. C. J. Hot. the Truth, without being 
biaſs d by one fide or other. Did you hear that 
ever Mrs. Ratolins went into the Chamber to cry, or 
enquire for Mr. Swendſen? | | 

Betty. No, my Lord, I never heard it. | 

Mrs. Baynton, My Lord, I never was the Woman 
that aſked this Maid any Queſtion any way, but ſhe 
frankly told me all this; and ſhe often ſaid, that ſhe 
was ſure Mrs. Raw/ins had a very great Kindneſs for 
Mr. Swendſen : And one Day ſhe of ſuch a 
Noiſe of Laughing, and the flinging, that ſhe 


went down Stairs to ſee what was the Matter ; Mr. 


Swendſen was there then, and Mr. Pxgh. Mr. Pugh 


was ſo offended at Mrs. Ratwlins's Mirth, that he man 


went away in a great Diſtaſte; and ſhe ſaid, that 
3 
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Mrs. Rawlins was never eaſy, but when ſhe was 
talking of Mr. Swendſen. | 

Mrs. Baynton. Betty, did not you ſay, that ſhe 
aſked you ſeveral times of Mr. Swendſen, and wiſhed 
he would come and dine with them ? 

Betty. I never heard her but once. 


Mr. Swendſen's Jury return to give in their Fer- 

dict all Twelve. | 

Gentlemen, are you agreed in your Verdict? 

Anſ. Yes. 

Who ſhall ſay for you? 

20 1 yg 4 be 7 

mus on, a and one of the Fury, 
ſaid, He was not Saen 1 | oF 

Johnſon. If it ſhall pleaſe you, my Lord, I am 
not ſatisfied ; I do not find, from any of the Evi- 
dence that hath been given, that he was privy to the 
Arreſt ; my Conſcience will not let me comply with 
the reſt, that he is Guilty. 

L. C. J. Halt. What Kind of a Conſcience have 
you? Do you not believe what the Witneſſes have 
ſaid? Have you any Evidence that Mrs. Rawlins 
went away with her own Conſent? 

Fobnſon. I do not find, my Lord, that it was 
done by him. 

L. C. J. Holt. Did not he go to Hartwell's Houſe, 
and from thence, while ſhe was under the Force, 
went with her to the Vine Tavern, where he married 
her? Which was a forcible taking by him. 

Johnſon. But, my Lord, it was with her Con- 
ſent; elſe how could he marry her? 

L. C. J Hau. Tho' ſhe did conſent to the Mar- 
riage; yet if ſne was taken by Force, it is the ſame 

ence. 2 

Foreman. My Lord, he did agree that this was a 
Point of Law, and would leave it with your Lord- 
ſhip; he believes ſhe was forced, but he thinks he 
= = privy to the Woman's Actions that he em- 
ployed. 

Zobaſon. My Lord, I do not ſee there were any 
Evidence againſt him. 

L. C. J. Holt. When the Baylifts were employed 
to take her, it appears by the Sequel, that it was 
with an Intent that he might marry her: What can 
be plainer ? Govern your ſelf by Reaſon. 

— I believe that there was a Force by the 
ylifts. 

L. C. J. Holt. Did not he take the Advantage of 
the Force? And was that to any other Purpoſe, but 
for him to marry her? There was no Cauſe of Action 
either againſt her or Mrs. Busby. 

Juobnſon. It proved ſo, my Lord. 

Foreman. My Lord, he would know whether he 
were in that Statute, in Point of Law, if this Maid 
did conſent to it) 

Judge Poel. He was guilty of the Thing; he 
was conſenting to it afterward. 

- Jobaſon. They were in Streets and Houſes before 
they married; and fo, if ſhe had not conſented, ſhe 
my have cried our. | 

Judge Powe Did not he go to Hartwell's Houſe, 
and to the Vine Tavern? 

Fobnſon. I cannot believe him Guilty, as I would 
anſwer it before God and the World. 2 

L. C. J Holt. Pray conſider, do not give a Ver- 
die contrary to plain Evidence. | 

Fobnſon. By all the Circumſtances, ſhe was as 
willing as he: All that I can ſay to it, my Lord, is, 
that he had ſomething of Connivance with this Wo- 


Foreman, He believed that all along, 
Fobnſon. 
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Johnſon. I ſay, Mr. Foreman, at the Beginning 
there was ſuch a Thing, as was done by Mrs Bayn- 
ton, without his Knowledge. 

Foreman, He did conſent before to take your 
Lordſhip's Judgment; that if your Lordſhip be of 
Opinion that he was concern'd in the firſt Force, 


then that will carry it. 


Fobnſon. I do not know that ſhe complain d to 
any body, my Lord: I do not ſpeak for any Favour 
or Affection, my Lord; but tis merely out of a ten- 
der Conſcience. 0 

Foreman. He agreed, that if the firſt Force was 
within the Statute, then he would comply ; and 
that we came away upon, to have your Lordſhip's 


Opinion. He believed, Mr. Swendſen did employ. 


the Woman. . 
L. C. J. Holt. Do you agree? 
Fobnſon. I cannot, but I leave it to your Lord- 
ſhip's Pleaſure. | 
Mountague. The Fatt he does agree to; he does 
agree that ſhe was taken away by Force. 
L. C. J. Holt. Was ſhe taken away by Force? 
Johnſon. She was by the Bayliffs. 
L. C. J. Holt. Did not he take the Advantage of 
this? 5 | 
Fobnſon. She was under the Force before. 
I. C. J. Holr. Beſides, Did not you perceive 
that ſhe conſented for fear ſhe ſhould go to New- 
gate? The Law of Eng/and ſays, that is a void 
Conſent, which is obtained out of Fear. 
Mr. Johnſon. My Lord, I don't know there was 
any Violence us'd «fp either in Word or Deed. 
L. C. J. Holt. Was not he preſent when Vio- 
lence was uſed * _ 7 
Mr. Johnſon. Yes, my Lord. 
L. C. J. Holt. Then was Violence uſed by 
. | 
Mr. Johnſon. But ſhe was very well. fatisfy'd 
both before and after ſhe was Married. . | 
L. C. J. Holt. She was under Force, before ſhe 
was Married; and indeed, all that Night, and aft- 
terwards. | 
Mr. Johnſon. She was not hindred to ſend 
Letters. 150 os | 
Coun. Who would you have carried them, the 
Bayliffs, or Mrs. Paynton? 
Mr. Johnſon. No, my Lord; but ſomebody for 
Halt a Crown, or a Crown. 1 
L. C. J. Holt. It appears very evident, if you 
will believe Witneſſes, that ſhe was under a Force, 
before ſhe was Married, when ſhe was Married, all 


Night after, and the next Day when ſhe was at 


the Recorder s. If you are not fatisfy'd, III ſay no 
more, not one Word more. $5; | 
Foreman. We muſt go my Lord, and have been 
Faſting all Day, He is prepared for Faſting, if it be 
for a Day, or two or three. 3 | 
Fudge Powel, The Queſtion is now, Whether 
you do not believe, upon all this Evidence you have 
heard, whether this Lady was not under an Arreſt, 
and taken by theſe Baylifh ? au by | 3697771 
Mr. Jahnſon. Les, I do believe that; but I do not 
believe Mr. Swend/en employed them; all that I 
ſpeak upon is this, that ſhe had her free Liberty. 
Foreman. My Lord, he was reſolved to ſtand by 
what your Lordſhip ſhould ſaxg. 
Judge Powel. If he did not ſet them to work, 
yet his Act afterwards made it as bad as if he had 
actually employ d the Bay liffts. 
Mr. Johnen. I can ſay no more, I muſt agree 
with the reſt. = 


muſt po to Bed? 


Gentlemen, Are you agreed? | 
Foreman. Yes, my Lor], we are all agreed now 

Then, Is he guilty, or not Guilty? 
Foreman. He is guilty, -----And ſo you fay all 


Yes. 
What Goods or Chattels, c.? 
Foreman. We know of none. 


L. 9 . Holt. Mrs. Baynton, Wil Vol PO On? | 


Mrs. Baynton. I hope your Lordſhip wi 
Notice that my Servant alien it once. TOO 

L. C. J. Holt. What was it? 
= Mountague. Only whether he was to Dige 

ere. | 
Mrs. Baynton. That which I ſaid, my Lord, ſhe 
ſaid to me. 
, Mrs. Baynton. Mrs. Rawlins, Will you be plea- 
ſed to anſwer me to ſome Queſtions? 
| Mrs. Rawlins. I will. | 

Mrs. Baynton. Did not you fit down in the great 
Chair in the Dining-Room, and you ſaid, now | 
id nor you pluck oft your 
Things, and gave them to me, and I gave them to 
Mr. Blake's Daughter? 
Mis. Rawlins. I conſider Mrs. Baynton, that you 
undreſſed me. 

Mrs. Baynton.. You fat in the Chair, and undreſſed 
your ſelf, How can you deny it? 

Mrs. Rawlins. Mrs. Baynton, I can deny it, for | 
did not. * | | | 

Mrs. Baynton. Nay, more than that, when you 
were in Bed, Did not you call to Mr. Swendſen, 
My dear Huſband, Why do not you come to Bed? 
Mrs. Rawlins. I ſaid no ſuch thing. | 

L. C. J. Holt. Where was this? 

Mrs. Baynton. My Lord, it was at Mr. Blake's. 


Mrs. Baynton. Did not you ſay, Come to Bed 


my dear Huſband, you muſt love no Body in the 
World but me? WU 
Mrs. Rawlins. No, Mrs. Baynton, I did not; I 


have taken an Oath this Day, and laid no ſuch 


thing. 1 2 | N 
Mrs. Baynton. Did not you ſay, that you loved 
him above all the Men in the World? , _ 

Mrs. Raw/ms, No, Mrs. Baynton, I did not tell 
you any fuch thing. | 

Mrs. Baynton. Did not you ſay theſe Things ? 

Mrs. Rawlins. No, Mrs. Baynton. © 

Coun, Speaking to Mrs. Baynton, ſaid, Do you 
know that ever Mrs. Row/ins writ any Letters to 
Mr. Swendſen? 900 Ai v 

Mrs. Baynton. She wou'd ; but. I would not let her. 
I. C. J. Holt. Why would you not let her? 

Mrs. Baynton. I told her I would not carry any 
Letters to him, but if ſhe deſir d me to tell him 
any thing by word of Mouth, I would do it; and, 
my Lord, when Mrs. Rawlins was Arreſted, I going 
down Witchſireet, the Coach thatſhe was in coming 
along then, and I ſeeing her in it, that was the 
only Reaſon that I went into the Bailiff's Houſe. 
When I came there, ſhe hung about me; kiſſed me, 
and ſaid ſhe defir'd me to ſtand by her; when your 
Lordſhip: hears, you will believe me no other than 
a Friend to her. She begged me not to leave her. 
I offered Bail to Mr. Hartwell, but he would not 
take it; but ſaid I behav'd my ſelf ſawcily. And 
when Mr. Swendſen came in, ſhe ſaid, now ſhe was 
happy. Beſides, my Lord, when he was there, he 
did not defire her to go out of the Houſe. 

L. C. J. Holt. If you had no Deſign but for 


her Good, How came you to Mrs, Nightingale s up- 


Sr 


him my Huſband. 


1702. 
on ſuch a Deſign, with Pretence that you had a 
Law-Suit, c.? And why did you carry her out 
in the Coach, in order to be Arreſted ? 

Mrs. Baynton. My Lord, it was not the firſt 
Time that they went with me in a Coach; they de- 
fred me ſeveral Times to ſet them down, and [I 
id 10. E655 
" L. C J. Holt. Why did you this? You pre: 
tended thar you had a Law-Suit, and that you came 
to Town about it, and it appears not that you had 


ny? 
Mrs. Baynton. No, my Lord, I did not. | 

Nightingale. My Lord, it was Mrs St. John that 

mmended Mrs. Baynton to me. 

L. C. J. Holt. We know that. 

Mrs. Baynton. If I were ſuch a Woman as they 
repreſent me to be, Why did they not warn me out of 
their Houſe. Mrs. Rawlins, ſay the whole Truth, and 
remember that you are upon your Oath, I defire not 
Favour or ion. Did not you ſay to Mr. Swend- 
ſen, This is my own dear Huſband, and this is the 
Ring that Married us ? Did not he begin to ſpeak, 
and you ſaid to him, hold your Tongue, and let 
me ſpeak ? 

Mrs. Rawlins. Mrs. Baynton, you know I was 
wW much intoxicated, 1 hardly knew I had a 
Head. 

Mrs. Baynton, Mrs. Rawlins, you can drink your 
Glaſs of Wine as well as any Body elſe. Mr. Swend- 
ſen was often there at Cards, and ſhe was the moſt 
uneaſieſt Creature in the World when he was not 
her Partner. Did you not defire me to let you fit 
by him in particular ? 

Mrs. Raw/ms. No, I did not. | 

Mrs. Baynton. Mts. Rawlins had faid this ſeveral 
Times to Mr. Swend/en to deſire him to fit by her. 
We play at Cards, and fav'd the Winnings till it 
ſhould come to 205. and defign'd it for a Treat. 
Did not you ſay you would treat Mr. Swendſen, 
and would ſend for Walnuts and Apples? But! faid, 
No, you ſhall not. 

Mrs. Rawlins. 1 did ſend for Walnuts and Ap- 

les ; but it was not with a Defign to pleaſure 

r. Swendſen ? | 
I. C. J. Holl. Mrs. Baynton, Why did you ſay 
Mr. Swend/en was your Brother? 
| Mrs. Baynton. I never ſaid he was my own 
Brother. 

L. C. J. Holt. You faid it. 

Mrs. Baynton. No, my Lord, I ſaid he was my 
Siſter-in-Law's Huſband. 

1 C. J. Holl. How was ſhe your Siſter- in- 


w. 
Mrs. Baynton. By Adoption, my Lord. 
pt CJ. Holt. By Adoption, What do you mean 
y that? > | 
Mrs. Baynton. Mrs. Rawlins, if you had no Mind 
to him, Why did you give him ſuch Encourage- 
ment, as to kiſs him, mi go beim his Legs and 
kiſs him? | 
Mrs. Rawlins. I take it upon my Oath, that I 
never did ſo in all my Life. | 
Mrs. Baynton. Did you not love him? o 
Mrs. Rawlins, No, not well enough for to make 


Mrs. Baynton. My Lord, it is very hard that all 


theſe Things that I have ſaid to her, are all true, 


! 


and ſhe hath made a Reſolution, to ſay nothing 


but No. H 
L. C. J. Holt. Mrs. Rawlins, Did you deſign 
to have Mr. Swendſen for your Huſband? — - 
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his Affſtant.) I ſent the Writ to 


Holborn, 


a” 


607 


. Mrs. Rawlins, My Lord, I was threatned to be 
ſent ro Newgate, if I did not Marry him. You know, 
Mrs. Baynton, that you faid, that if I did not 
Marry your Brother, they would carry me to 
Newgate. = | | 
5 Baynton. I never in my Life faid any ſuch 
thing. | | 
L. C. J. Holt. Pray Mrs. Baynton, give an Ac- 
count how you have lived ? | 

Mrs. Baynton, I never run in any Bodies Debt. 

L. C. J. Holt. Had you a Huſband ? 

Mrs. Baynton. Yes, my Lord. Jo 

L. C. J. Holt. How long hath he been dead? 

Mrs. Baynton. Eight Years To- morrow. - 

L. C. J. Holt. But you have had a Child lately, 
within this Four Months; Are you Married now ? + 

Mrs. Baynton. Yes, my Lord, I am Married. 

L. C. J. Holt. How do you prove that? 

Mrs. Baynton. I could give your Lordſhip an Ac- 
co_ ; bur ir is not proper now, before the whole 

urt. | | ; 

L. C. J. Holt. Is it not proper now? 

Mrs. Eaynton. No, my Lord, for ſome Reaſons. 

L. C. J. Holt. I think it is very proper. Pray 
give an Account how you have liv'd ? 

Mrs. Baynton. I have a Siſter at Barbadoes, that 
hath been very kind to me. 

L. C. J. Holt. Was you Married to Mr. Baynton ? 

Mrs. Baynton. Yes, my Lord. | | 

L. C. J. Holt. Mr. Hartwell, Who directed you 
to take out this Writ againſt Mrs. Rawlins, at the 
Suit of one Jones? | 

Mr. Hartwell, My Lord, I was ſent for to the 
_ and Garter Tavern in Drury-Lane, by Mr. 

r. 

L. C. J. Holt. Where is he? c 

Mr. Hartwell. He is not yet taken. He ſent for 
me twice before I went. When I came to him, I 
received Money for a Writ againſt that Lady; on- 
which I ſent my Aſſiſtant for a Writ. - 

L. C. J. Hor. Who was your Aſſiſtant ? 

Mr. Hartwell. (Pointing to Spur, ſaid he was 

. Wakeman, to 

get him to ſerve it. He was not at home, and I 
went to him the next Morning, I aſked him whe- 
ther he would ſerve the Writ, he told me he would; 
and I told him the ſame that Mr. Halt told me, 
that it could not be done till Fiday Morning. On 
Friday Morning Mr. Holt went with me, and theſe 
Officers, Wakeman and Spur. He bid us be ready, 
and ſaid the Coach was coming. So we ſerved the 
Writ as we were order'd, and went to the Star and 
Garter Tavern in Drury- Lane; from thence I carried 
her to my Houſe. If I had had any Miſtruſt of any 
bad Defien, I would have carry'd her back again. 
But I came forward with her to my Houſe. In a lit- 
tle Time after ſhe had been there, came Mrs. Baynton, 
and one that is gone now, (meaning Mr. N 
was ſent for, by ſome Stratagem that I knew not of. 
They being together, told me, that every thing was 
agreed of and made eaſy. : | 

L. C. J. Holt. What was made ealy ? oe BR, 

Mr. Hartwell. The Debt, as I thought, my Lord. 
When I carried the young Gentlewoman firſt to my 
Houſe, I left her with my Wife and a young Wo- 
man. When I came home again, I found Mr. 
Swendſen and this Gentlewoman there, who told 
me, that every thing was made eaſy. On which 
they defired to go to any Tavern, I knew not where; 
but they agreed to go to the Vine Tavern in 
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L. C. J. Holt, Why did you take her from her 
Friend Mrs. Buſby * ; 

Mr. Hartwell. It is uſual for Officers to do with 
Priſoners as they pleaſe. _ RE 

L. C. J. Holt. That is a barbarous Thing to ſe- 
parate them one from another, when you could ap- 
prehend there was no Danger of being reſcued. 

Mr. Hartwell. My Lord, I beg your Lordſhip's 
Pardon, I have no Counſel but my ſelf ; I may ſpeak 
Things in Point of Law that may prejudice my 

Life; but as to the Purpoſe Ill ſpeak the Truth, 

I. C. I. Holt. You made her put on her Maſk 


you forc d her to it. 

Mr. Hartwell. Mrs. Rawlins, Did I force you to 
put on your Malk ? Et, 

Mrs. Rawlins. Yes, he forced me, but I would 
not at firſt ; but he forced me. When I cry d out 
Murder, he faid, Put on your Maſk, and hold 

your Tongue, or you ſhall go to Nemgate. . 

L. C. J. Hon. What Writ had you againſt 
Mrs. Buſby ? 

Mr. Hartwell, There was no ſuch thing, my 
Lord. | 

L. C. J. Holt. 5 
Mrs. Pally, and another againſt Mrs. Rawlins. 

Mr. Hartwell. My Lord, as to the Writ againſt 
— young Lady, there was one; I know of no other 

itively. | | 
* C. J. Halt. Why did you refuſe Holt's and 

Swendſen's Bail. N 

Mr. Hartwell. It was no ſuch thing, my Lord; 
I cannot ep what the People ſwear ; I hope to 
95 to the contrary, both from the beginning to 

e end. | | 

L. C. J. Eh. Why did you part with your Pri- 
ſoner at the Vine Tavern without Bail? 

Mr. Hartwell, My Lord, I no ſooner came into 
the Vine Tavern, but the Perſon that employ'd me, 
gave me the Money ; which was this Woman, pornt- 
ing to Mrs. Baynton. ; £ 

Mrs. Baynton. You ſaid Holt employ d you. I 
gave him no Money, my Lord; and he declared, 
that he never ſaw me before in his Life. 

 , Mr. Parker called. 
I. C. J. Holt. Where do you live? 
Parker... I lived at the Star and Garter then, 
and Mr. Holt was there, who ſent. me for Mr. 

. 5 55 
Mr. Hartwell. My Lord, when I came there, 
Mr. Holt was drinking, and it was all out but a Glaſs. 

He aſked me to drink; which I did. Then we went 
from the Star and Garter down to the Mitre in 
W, hg dl was Holt's Houſe, Being there, 
an 


{moaking a Pipe, in came this Lady, (pornt- 
ing to Mrs. Baynton) and. gave me Money for a 
Wi 1 ſent my Aſſiſtant for the Writ, and the 
firſt Perſon I lit of, which was Mr. Wakeman, I 
made uſe of to aſfiſt me in it. When I ferv'd 
It at the Star and Garter Tavern, this Gentlewoman 
(pointing to Mrs. Baynton). aſked me where I liv'd ? 
| faid in WitchNrect. Said, ſhe, take care of her, 
(Mrs. Raw/ins) and take her along with you to your 
Houſe, or you will loſe your Money. So I carri 
her to my Houſe, and having Buſineſs elſewhere, 
left her with my Wife, and a young Woman to keep 
her i When, I came again, I found Mr. 
Swendſen and this Gentlewoman there drinking a 
Pint of Sack. They told me if I would go to any 
Tavern, the Buſineſs ſhould be made up. We took 
Coach and went to the Vine Tavern, and there the 
Matter was made an end of. They told me, that 
they would ſatisfy me for my Trouble on Monday 


You faid you had a Writ againſt 
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Night, if I would meet them at Mr. Holt's, Aug 
J went, and was taken ill ro that degree that 7 
thought I ſhould have died. 

L. C. J. Holt. How can you prove that ſhe em. 
ploy'd you. 2 | 

Mr. Hartwell. I believe I ſhall have ſomebog 
to prove that. But, my Lord, the main Witneſß of 
mine is not come in, and that is Mr. Hot. 

L. C. J. Holt. He is fled. ü 

Mr. Hartwell. But, my Lord, I ſuppoſe his Wife 
is here. My Lord, I hope you will allow Mr 
Maleman to come into the Court, that I may ag; 
him ſome Queſtions. L WOE - 

J. Powel. A Woman cannot be a Witneſs for 
or againſt her Huſband, Then for what Reaſon 
ſhould ſhe be called ? 1 

Mr. Harttell. What can be more material than 
my going to Holr's? 1 have no other Perſons to ap- 
pear for me? 

I. C. J. Holt. Did Holt firſt employ you? 

Mr. Hariwe!l, He firſt ſent for me, my Lord. 
"1 Ck Hor. Have you any other Witneſſes) 
Mr. Hartwell. My Lord, I thought they call'4 
for Mr. Wakeman. | | 
8 Mr. Wakeman call d. 
| 1 C. J. Holt. Aſk him what Queſtions you 
will. | | 

Mr. Hortwe!/. Mr. Wakeman, Who was it em- 
ploy'd me ? | > 

Mr. Wakeman. He never told me who employ'd 
him till he came to the Recorder's, and then he 
told me that this Woman (pointing to Mrs. Bayn- 
ton) employ'd him. The Recorder aſk'd me who 
it was employ'd me? Hartwell made Anſwer, and 
ſaid, I employ d him; and faid likewiſe, that the 
Woman brought him Money for the Writ. | 

Mrs. Baymon, I never gave Hartwell Money, 

nor employ d him, nor confeſſed to the Recorder. 
Mr. Wakeman call'd a Witneſs, who ſaid for Hart- 
well, that *twas Mrs. Baynton confeſſed before the 
Recorder ypon her Examination, that ſhe gave Mo- 
ney to, and employ'd Hartwel! to ſue out a Writ 
againſt Mrs. Ratolins, at the Suit of Vi. Jones for 
207. and gave for Reaſon on further Examination, 
that the aid ones owed Mrs. Baynton 20 l. And he 
wrote to Mrs. Baynton to get Arreſted Mrs. Rawlins 
for 207. due from her to Jones; and that on ſuch 


Arreſt, Mrs. Rawlins would pay the Money to 
Mrs. Baynton. | | e 
L. C. J. Holl. Have you any thing more to ſay? 
Mr. Hartwell. My Lord, I never ſaw Mr. Swend- 
ſen before he came to my Houſe with Mrs. Baynton, 
when the young Gentlewoman was there. When 
I came in, they were drinking a Pint of Sack toge- 
ther. The young Lady was very free to go to the 
Vine Tavern. Madam, Were you not free to go? 
Mrs. Rawlins. I do not deny but I was free 
Rb. 1 | . 
Mr. Harrwe!!. Did we offer any Rudeneſs to you 
at that Place? RE 7 
Mrs. Rawlins, No, not then. Sake 
L. C. J. Halt. That is the thing you are to An- 
ſwer to, your taking her away by Force. ET: 
Mr. Haenel My Lord, I know nothing of it; 
J cannot help it, Lord, there is nothing in it. 
Mr. Harttobll. Kt. Wakeman, Did I know any 
thing of your being with Mr. Holt and Mr. Swend- 
Jen at the Froe-Belf Tavern? | 
| — Wakemgn. I don't know that you did. 
- Mr. Hartwell. No, my Lord, I knew nothing of 
it till laſt Thyrſday he told me of it. 
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I. C. J. Holt. Who ſent for Mr. Swendſen? 
Mrs. Rawlins. Mrs. Baynton. 
Mr. Harttoell. Mrs. Kawlins, Was I in the 
Houſe at that Time ? 
Mrs. Rawlins, No, I did not ſee you there then. 
Mr. Hartwell. My Lord, with Submiſſion to your 
Lordſhip, I underſtand by ſomething I have heard, 
fince I have been in Cuſtody, that this Gentlewoman, 
Mrs. Baynton, ſaid to Mrs. Raw/ins, Shall I ſend 
for my Brother ? 
E E. J. Holt. Do you keep a Publick Houſe? 
Mr. Hartwell. No, my Lord, only a Priſon-Room, 


but fell no Drink: This Gentlewoman was in the 


Parlour all rhe while. 
L. C. J. Holt. Have you any thing more to ſay ? 
Mr. Hartwell. Nothing at all, my Lord; I was 
rul'd by the Perſon that employ d me. 
Re What did you apprehend by this? 
. Hartwell. She told me there was one gone 


for; and ſhe faid ſhe would bring a Gentleman to, 


pay me the Money. 

PL C. J. Holt. Mr. Spur, What fay you? 

Mr. Spur. I know nothing more of the matter, 
than Mr. Harttell s giving me Money for taking out 
the Marſhal Court Writ, and I was employ d by him. 

L. C. J. Hot. When Mis. Busby cry'd cur, did 
you not ſay, What have you got by your Bawling ? 
No Anſwer made. | . 

Mr. Mouniague, We have a few Words to re- 
ply, if the Pritoners have done. The Gentlewoman 
at the Bar inſiſts upon it, that Mrs. Rawlins was 
conſenting to the Matter, was in Love with Mr. 
Srendſen: We think, not only by the Evidence 
given, but by what they ſay themſelves, that ſhe 
was carry d away by Force. Indeed when ſhe was 
taken into Hartwell's Houſe, there was no body by 
at that Time, but thoſe ſhe was not afraid of. To 
conclude ; if there was any Conſent by Mrs. Raw- 
lins, it was only to have her Bail d; it was that on- 
ly that ſhe defign'd. Hartwell fays, he was only 
employ d as a Bayliff by Ho/t : He carry d them from 
his Houſe to the Vine Tavern: Now, what Occaſi- 
on had he to carry them to the Tavern for Bail? We 
ſhall prove further, that when they came to the Vine, 
Hartwell himſelf was faid to be the Bail for the Action. 
Jl. Anne Cotchet called, and Sworn. - | 
Mr. Moientazue. Miſtreſs, pray will you give an 
Account how Hartwell brought the Prifoner there? 
Ortcehet. Mr. Hartwell, when the Coach came, 
ordered à Pint of Wine for the Coachman. The 
Drawer ſaid, We draw, and draw, but don't know 
who will pay for it. Mr. Hartwell came to me, and ſaid, 
it was an Arreſt for 120% that he would ſee us paid. 
I. C. J. Holt. Was it the Woman in the White 
Govyn that was Arreſted for 12077. 
(otcher. Les, my Lofd ht 

Mr. Hartwell. Did you ſee me in Company with 
the Parſon ? a! fu 219 | 

Cotchet. 


and told me the Parſon was the Bail. 


Parſon, Madam Rawlins? Ms 
Mrs. Rawlins. I do not tell you ſo. 


Mr. Mountague. All that is to be prov'd in this 


IndiQtment is, that ſhe was taken away againſt her 
Will, and afterwards compell' d to marry. 0 
(otebet. I did not ſee Mr. Hartwell after that. 


I. C. J. Hoſt, Gentlemen of the Jury, theſe 
Three Priſoners are Indicted for Felony, upon the 
Statute made in the Third Year of King Herry the 


Vol. IV. 


- 
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Seventh ; That they with Haggen Senden now cc 

victed, and Thomas Holt that is fled, did violently 
and feloniouſly aſſault one Pleaſant Rawlins, being 
ſeized of an Eſtate of Inheritance about 20 J. per 
Ann. and poſſeſſed of a Perſonal Eſtate of the Value 
of 2000 J. and took her away by Force againſt her 
Will; and that he, Swendſen, did marry her. Now 


the Queſtion is, Whether the Priſoners at the Bar 


are guilty of this Crime? Firſt, As to Mrs. Baynton, 
you have heard what an Account is given of her : 
She was a Perſon that came to lodge at Mrs. Night- 
ngale's Houſe in Stretton Grounds in Weſtminſter : 
She went for a Widow, by the Name of Sarah Bayn- 
ton. It ſeems, Mrs. Busby and Mrs. Rawlins did 
lodge about Three Years in Mrs Nieh:ingale's Houſe. 
They being all ſingle, were very well fatisfy'd one 
with another. Mrs. Rawlins was placed by her 
Guardian under the Care of Mrs. Busby; and has a 
Perſonal Eſtate of 2000 J. and 20 l. a Year. About 
three Weeks before Michaelmas laſt, you hear of 
one Mrs. Sr. John that was an Acquaintance of one 
Mrs. Nighringales, came to her and told her of 
Mrs. Baynton, a well diſpoſed Gentlewoman, that 
was come to Town about a Suit of Law, and thought 
ſhe ſhould ſtay about a Month, and thought that 
her Houſe was a proper Place for her Lodging, and 
gave her à very good Character, that ſhe was a Ci- 
vil Religious Woman, of a good Converſation, and 
deſired to be near the Church. After ſome Time, 
Mrs. Baynton came her ſelf. She faid, as Mrs. Sr. John 
had done before, that ſhe came to Town aboũt a 
Law Bufineſs, was a Widow in the Weſt. Mrs. 
Nightingale, by reaſon of the Character that was 
given her, received her into her Houſe. When he! 
was there, ſhe behaved her ſelf very civily for 
ſome time; ſo that Mrs. Nightingale and Mrs. Busby 
were well pleaſed with her, and thought her to be 
a Gentlewoman of very ingenious Converſation. 
She tells them ſhe had a Brother that had Intereſt _ 
in Shipping; and ſo there was an Invitation of 
Mrs. Busby, Mrs. Raw/ins, and Mrs. Baynton, to go 
on Shipboard, where they were treated by Mr. 
Swendſen. Mr. Swend/en uſed to viſit Mrs. Bayn- 
ton; and ſhe ufed to call him Brother: While the 
was there, Swendſen dined 9 or 10 Times. She had 
not been there long, before they began to have diffe- 
rent Apptehenſions of her from what they had at 
firſt, and were very uneaſy at her Continuance. Mrs. 
Baynton did apprehend there was ſome appearance of 
Uneaſineſs; and came to Mrs. Nizhrinza/e and told 
her, ſhe had made an end of her Suit of Law, and 
had no occaſion to ſtay in Town, but would return 
into the Country. It ſeems Mrs. Njghtinga/e and 
Mrs. Buoby were well pleaſed with Mrs. Haynton's 
Warning. Before ſhe went away, ſhe underſtood 
that Mrs. Basby and Mrs. Ratolins uſed to go to 
Oxendon Chapel; ſhe came to them and ſaid, ſhe 


L unden 210 had occafion to go that way with a Band- Box to 
You came down Stairs, and ordered a 
Pint of Wine for the Parſon, and half a Pint beſides; 

would ſer them down at à Place near the Chapel. 
Mr. Hartwell, I did not- know that the Parſon They a 
was in the Houſe, till I had juſt done my Buſineſs, 
and was going away. Did you ſee me with the 


her Milliner's; told them ſhe went in a Coach, and 
if they pleaſed they might go with her, and ſhe 


ted her Civility, thinking nothing of 
any Deſign; and as the Coach was driving along, it 
was ſtopped by Bailiffs, and all on a ſudden Hart- 
wel! opens rhe Coach, and thruſts himſelf into it. 


| Mrs. Buaby and Mrs. Raw!/ins were not conſcious of 


any Cauſe of an Arreſt; thought the Arreſt was upon 
Nabe they began to be concern d for her ; but 
it appeated that twas upon them; and chen Mrs. 


Baynton ſeemed as much concern d for themwhen they 


were both to be carry d away; but asked Hartwell 
what it was for? He told them ir was no great Matter; 
but if you and I talk _— alittle, all will be well, 

* iii - Mrs. 
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Mrs. Baynton expreſs'd her ſelf to be much con- 
cern'd for Mrs. Busby ; ſhe adviſed her not to talk 
any Thing with him, without her Friends were 
nigh. And when they were in the Coach, it was 
directed to be drove away. Mrs. Busby defired to 
be carried to Fleerſtreer to her Friends; but Hart- 
well would carry her to the Star and Garter Tavern 
in Drury Lane. Mrs. Baynton continued in the 
Coach until they came thither, and then pretended 
to go for Mrs. Busby's Friends; and when they 
were at the rar and Garter Tavern they were car- 


ry d into a Back- Room. Mrs. Busby forced her ſelf 


with the young Woman into a Fore-Room ; then 
Hartwell laid Hands upon Mrs. Raw/ms, and ſaid 
ſhe was his Priſoner, and carries her away by Vio- 
lence, forces her down Stairs, and ſwears at her to 
put on her Mask, otherwiſe he would carry her to 
Newgate, Mrs. Busby, the Priſoner above Stairs, 
was to go to Newgate, as was pretended; but Mrs. 


Rtolins was to go to the Marſhalſea, Away ſhe 


was carried to the Houſe of Mr. Hariwe!! , but Mrs. 
Baynton who prerended, that as ſhe was going by 
chance that way heard Mrs. Raw/ins named; there- 


upon ſhe goes in, and very luckily finds her there, 


and pretends to pity her Condition, and faid ſhe had 
been vrith ſeveral of her Friends to be her Bail, but 
could procure none of them to come. Then ſhe ſaid 
{he would go for her Brother Swendſen, who ſhe 
was ſure would be her Bail. Upon that Meſlage he 
came, and then Mrs. Rawlins was to be carry d to 


the Vine Tavern. Mrs. Baynton went with her thi- 


ther, as they pretended, to make up the Buſineſs. 
Then it was propoſed that Holt and Swendſen ſhould 
be Bail. Hartwell refuſed them as inſufficient : Up- 


on which ſhe was told ſhe was in danger of going 


to Newgate, and Bail could not be taken; and the 
only way was, that ſhe muſt be marry'd to Swerd- 


ſen , and if ſhe did not marry, ſhe: ſhould go to 


Newgate. Mrs. Baynton took the Ring from off her 
Finger, in order to get a Wedding-Ring to be made 
by it; which being procured, there was a Parſon in 
the Houſe ready provided with a Clark to do the 
Office, who came into the Room where the Mar- 
riage was made, and ſo ended that Arreſt. From 


the Vine Tavern ſhe is carry d with Mr. Stoendſen 


and Mrs. Baynton to Blake's Houſe, and there the 


was forc'd to Bed: Within an Hour and Half they 


ariſe again at Seven a Clock at Night; and thus the 
Marriage was Conſummated. As for Mrs. Baynton 
there is this further Proof upon her, that ſhe did 
pay Hartwell for this very Arreſt, which is prov'd 
upon her by her own Confeſſion, before the Re- 
corder. Then, as to Hartwell, he is affected by theſe 
Circumſtances. Firſt, there was no Proceſs againſt 
Mrs. Busby, but yer ſhe was Arreſted and carry d to 
the Garter Tavern, where ſhe was kept in Cuſtody 


until the Evening, and could not procure any Friends 


to be called to her ; and during the time of her being 
there, Mrs. |Raw/1ns was Married to Mr. Swendſen 
at the Vine Tavern. And it is further prov'd againſt 
him, that when the Parſon was come, he told the 
Mrs. at the Vine Tavern, that the Parſon was to be 
one of the Bail. It is alſo prov'd, that he inſiſted 
upon very good Bail; for he told the Woman of 
the Houſe the Arreſt was for 120 l. when as it ap- 


pear'd it was but for 20 J. Now you are to conſi- 
der what hath been ſaid in their Defence. Mrs. 


Baynton ſays, that Mrs. Raw/ins was in Love with 
Mr. Swendſen, and did complain of her Confine- 
ment and hard Uſage; and that ſhe told her. ſhe 


could help Mr. Swendſen to a young Lady at her 


own Diſpoſal ; and that there was one Mr. Pugh 


that made Application to Mrs, Raw/ins ; but ſhe 
return d his Letters that the had receiv'd from him: 


* 
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That Mrs. Rawlins did ſay, that ſhe could help M 
Swend/en to a Lady that had a Fortune at her — 
Diſpoſal, which is own'd by Mrs. Rawlins . ty 
that by that Lady ſhe did mean her ſelf; but that 
ſhe had any familiar Diſcourſe with him in the 
Garden, or that ſhe was Sick for him, and went u 
and Cried for him, that ſhe denies upon her Oath 
And further ſays, that ſhe never intended to do any. 
Thing againſt the Advice of her Friends, or that ſhe 
had fer her Love upon him. Then Mrs. Baynton 
charges Mrs. Bzsby, that ſhe had a Kindneſs for her 
Brother Swendſen, becauſe ſhe ſaid he was her 
beloved Likeneſs. Mrs. Busby owns, that he was 
ſomething like her Husband, and on that Account 
might innocently call him fo. As for Harmwel,, he 
relies on his being a Baily, and in the Execution of 
his Office, being employ'd by Mr. Holt and Mre. 
Baynton, and that ſhe paid him tor the Writ, Mr. Ho}: 
ſent for him, and he knew nothing but of Arreſt, and 
was not privy to any other Deſign. It is proy d in- 
deed, that Mr. Holt did ſend for him. This is the 
Sum and Subſtance of his Defence. I muſt tell 
you, that if Hartwell was employ d in this Deſign 
in order to take her into Cuſtody to carry on this 
Marriage, and was privy to it, then he is equally 
Guilty; but if he did only ac as a Baily, and did 
not know the Deſign, then he is not Guilty, But 
his Arreſting Mrs. Busby againſt whom he had no 
Proceſs, and taking Mrs. Rawlins from Mrs. Buchy 
to his own Houſe, and from thence carrying her to 
the Vine Tavern; his pretending that the Warrant 
was for 120 J. when as in Truth it was but for 
20 J. and his pretending that the Parſon was to be 
the Bail, though he was not preſent in the Room 
where the Marriage was, but hard by; yet he was 
in the ſame Houſe, which is all one, if he knew 
what Defign was a- Foot: Theſe are the Things you 
are to confider of. As for Mrs. Baynton, ſhe pre- 
rended ſhe was a Widow, and you hear how ſhe 
proves it; and when ſhe is taxed with having a 


Child, then ſhe ſays ſhe hath a Husband. And 


when ſhe is asked about him, {he will give no Ac- 
count, nor how ſhe ſupports her ſelf. She ſaid in- 
deed ſhe paid every Body their own, and that ſhe 
has no Difference with any Body whatſoever. She 
pretended ſhe was Mrs. Raw/ins s Friend in what 
ſhe did; but it is plain by what ſhe owns her ſelf, 
that ſhe employ'd Hartwell, and paid him for the 
Writ. And her pretending. to ſer them down at 
Oxenden Chapel, there it was her Deſign to bri 
them under that Force to effect this Marriage. 
muſt leave it to you to conſider, whether from the 
beginning to the end ſhe was not an AQreſs and a 
Manager of this whole Buſineſs. She hath been 
asked how Mr. Swendſen came to be her Brother. 
Firſt (he ſays, he was her deceaſed Siſter's Husband. 
Then being asked who was that Siſter ? She ſaid he 
was an Adopted Siſter's Husband, It was very extra- 
ordinary for her to go to Mr. Hartwell's Houſe 
to the young Gentlewoman, and pretend that ſhe 
came by chance; and heard her Name. I muſt 
leave it to you Gentlemen of the Jury to con- 
ſider of the whole Matter: And as for Spur, he was 
an Under- Officer, a Bailiff s Follower, and might be 
ignorant of the Buſineſs. You have not Evidence 
enough to make it appear that he was privy to this 
Defign, and therefore you are to acquit him; but 
as to Mrs. Baynton and Hartwell, if they were privy 
to this Deſign of a Forceably taking away of 
Rawlins, with an Intent to Marry her to Mr. Swend- 
ſen, as it is plain that he was an Actor, and ſhe an 
Abetter in the Force; then Gentlemen you ate to 
find them Guilty: If you are not fatisfizd, you are to 
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ant chem. The Jury went out for half an Hour, 
; KP) cooght in the following Verdicts. 


© Mrs. Baynton, Gaby, 


The Tryal of SAR A 


My. Hartwell, Not Guilty. 
My. Spur, Not Guilty. 


I. C. J Holt faid to Hartwell, Jow have bad a very 
Merciful Furylet it be aWarmng to you for the Future. 
Mrs. Baynton. My Lord, I am with Child. 
I. C. J. Hott. That will be conſidered on Saturday. 
RES Saturday, Nove mber the 28th. ; 
© The Priſoners were called to the Bar 10 receive 
Sentence of Death. ; BS 
Mr. $7: Gen. I pray your Lordſhip's Judgment 
againſt rhe Priſoners at the Bar. 
' CL of Arr. Haagen Swendſen hold up thy Hand. 
Thou halt been convicted ot Felony done by them, 
and committed on Mrs. Pleaſunt Rawlins, and the 
Jury bath found thee Guilty; What have you to fay 


jor your ſelf, why you thould not receive Sentence 


of Death according to Law ? . 

Mr. Swend/en. I could ſay a great deal, but! ſhall 
ſay but a very little. I do not doubt but the ho- 
nourable Court obferv'd how various ſhe was in her 
Evidence. What ſhe deny d in my Tryal, ſhe con- 
feſs d in Mrs. Baynton s; and ſo I leave it to the 
Court, if there may be an Atreſt of Judgment till 
the next Term. . N 

L. CLI. Unleſs you can ſhew us ſome Cauſe 
for it, it will not be granted. ; 

Mr. Swendſen. My Lord, She ſaid thoſe Things 
in her Tryal which ſhe deny'd in mine. wy 

L. C. J. Holt. Some Things the mentioned in 
your Tryal, that ſhe had no occafion for in hers. 

Mr. Swendſen. The ſame Things that were in my 
Tryal were in hers. . 

L. C. J. Halt. There were ſome Things in her 
Tryal that was not in yours. | 

Cl. of Arr. Sarah Baynton hold up thy Hand. Thou 
haſt been Indicted for Felony, and found Guilty. 
What haſt thou to ſay for thy ſelf, why you ſhou d 
not reteive Sentence of Death according to Law ? 

Mrs. Baywon. My Lord, 1 am with Child. 

L. C. J Holt. That is no Plea againſt Judgment. 

Mrs. Faynton. My Lord, I deſire that it may be 
taken into Confideration, how that ſhe contradicted 
her ſelf in her Evidence; that ſhe ſpoke rhoſe 
Things in Mr. Swendſens Tryal, that ſhe contra- 
dicted in mine. I think I have a great deal of In- 
juſtice ;1 am as innocent as any Perſon in the Court. 

L. C. J. Holt. That you did this Thing is mot 
apparent; that you deluded this young Perſon, and 
pretend your ſelf to be a Perſon of Quality, a Reli- 
gious Woman, and one that come out of rhe Coun- 
try about a Law-Suir , that you pretended that this 
Mr. Swendſen, the-Priſoner at the Bar, was your 
Brother, your Siſter's Husband; and all this Falſe 
Dealing was to bring him in to delude this Woman. 
It is plain, you had no Suit of Law, as you prerend- 
ed. It is plain, you took out this Proceſs againft 
the young Gentlewoman. Ir is plain, that you pre- 
tended you would ſet them down at a Chapel, 


Mrs. Baynton. It is not the firſt time, my Lord, 


that I ſet them down. 

L. C. J. Holt. But you made uſe of this Strata- 
gem to accompliſh the Arreſt. You have deluded 
the World by theſe Things; and indeed it is very 
hard againſt you. k | 

Mrs. Baynton, My Lord, they defired me to ſet 

Vol. IV. 


king. But admitting you were not privy to the firſt 
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L. C. J. Ho/t. The Licenſe was taken out before 
the 6th of November a confidetable time. | 


Mrs. Baynton. My Lord, She cannot deny but 


ſhe ſpoke for it to me. She her ſelf ordered it to 


be done. My Lord, when I was upon my Tryal, 
abundance of People prompted her to ſpeak thofe 
Things ſhe knew nothing of; Mrs. Busby in parti- 
cular ; though I do not queſtion but ſhe her ſelf 
would have Married Mr. Srendſen, for ſhe expreſſed 
_ for him in calling of him her Beloved Like- 
neſs. 
L. C. J. Holt. She ſaid he was like her Husband, 
and therefore on that Account ſhe might ſay ſo. 
Cryer, Make an O Les. | 
Mr. Swendſen. My Lord, my Tryal has already 
made a great Noiſe in the World; and I do not 
know but that by this time it may be come to the 
Queen's Far, therefore I deſire that your Lordſhip 
would be pleaſed ro make a favourable Conſtruction 
of it to her. 
L. C. J. Holt. Well, I do not queſtion but Her 
Mn hath heard of it. 
ryer, Make an O Les, while Judgment is given. 
Mr. Juſtice Powell. You that are the Priſoners at 
the Bar, Hagen 8 and Sarah Baynton, you 
have been both Tryed and Convicted of a very 
great Offence, for which you are brought to receive 
that Judgment that the Law requires. You have 
had a very ſolemn Tryal, and have both been Con- 
victed upon very plain and full Evidence. Your 
Offence is of a very high Nature; and I am glad 
that you have had ſuch a ſolemn Tryal, that all 
People may know how great a Crime this of For- 
tune: ſtealing is (which is Death by the Law) and 
may take Warning by you ; it may be a great many 
People do not know how penal this Offence may 
be, but I hope your Tryal may be a Means to deter 
others from making uſe of ſuch wicked Practices. 
Your Oftence hath been in a Nation where Property 
is better preſery'd than in any other Government in 
the World. Here it is Death for a Man to take away 
any Thing, though never fo ſmall, by way of Rob- 
: How much worfe is it for you to take away 
the Child of a Man, and with her all that he hath 
gotten by his Indufiry all his Life- time, at once ? This 
is molt certainly a very great Offence againſt the 
Publick, being fo great a Violation of Property ; 
and the Injury you have done to this Woman is v 
gent too, and cannot be repaized : All the Satisſa- 
jon that can be given, is by taking away the Lives 
of thoſe Perſons that were the Contrivers of it. 
You Haagen Swendſen have had the Privilege (the 
Law allows to Foreigners) of a Party-Jury ; and I 
believe, had there been any room for a Jury to bring 
— in not Guilty, you had not been ſound Guilty; 
t the Fact was proy d fo plain upon you that they 
could not poſſibly avoid it. It is true, you inſiſted 
upon it that you were not preſent ar her firlt taking, 
and that ſhe gave her Conſent to the Marriage. = 
is true, that you were not preſent when ſhe was firſt 
taken, but there were ſtrong Preſumptions to con- 
clude that you were privy and conſenting to it, 
which will render you equally culpable as if you 
had been preſent. For when | ſhe was taken in Cu- 
ſtody, ſhe was brought to an Houſe where Hair and 
you were ſeen together; Holt being the Man that 
ſer the Coach, and gave Directions to the Bailiffs 
when to ſeize her; and beſides, you had à Licenſe 
prepar'd for your Marriage to her. Theſe are v 
great Circumſtances of your being privy to the firſt 
1112 taking, 
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taking, you were privy to her being in Cuſtody un- 
der an Arreſt, — Sa was brought to Bail this 
Woman ; and Word was brought in that they were 
contented to. take your Bail, but excepted againſt 
Holt's; and when ihe was told by Sarah Baynton 
ſhe muſt go to Newgate unleſs ſhe Marry'd you, 
you were preſent at all this; and this being done 
and acted whilſt the firſt Fcrce was continued upon 
her, is in Law a forcible taking : ſo that you are 
plainly guilty of a forcible taking. And then alſo if 
that were neceſſary of marrying of her by con. 
ſtraint, ſhe being under Menaces, that if ſhe would 
not marry you ſhe muſt go to Nemgate; You your 
ſelf were conſcious, this was no ſuch Conſent as 
Marriage requires, ſince that Evening you made Ap- 
plication to a Juſtice of Peace to take an Affidavit 
from her that ſhe had given her Conſent. When you 
brought Witneſſes to give an Account of your for- 
mer Life and Converſation, that ſome Years fince 
you were an able Merchant in your Country, one 
in great Credit, an ingenious Man, and of good In- 
tereſt and Acquaintance there; I confeſs I had great 
Commiſeration for you, and thought that this Miſ- 
fortune befel you upon the Account of your Ac- 
quaintance with this ill Woman; the Acquaintance 
with ſuch a Woman will make a rich Merchant 
quickly poor, will ſoon reduce a wealthy Man to a 
M.-crſel of Bread. I am afraid that ſhe hath been 
a very great Inſtrument in your Ruin. ; 
And you Sarah Baynton, when you were ask d to 
give an Account of what kind of Life you liv'd, ir 
appear'd to be but a very ſorry one indeed, ſo that 
I could not but conclude you to be a very lewd 
Woman. You had Wit and Parts enough which 
might have been of great Service to you, it you had 
lived honeftly ; but you made uſe of them to ano- 


ther End, and it is not fitting that you ſhould live 


longer that cannot live better. You contrived and 
carried on all this wicked Deſign from firſt to laſt , 
and that you might the better perform it, you went 
to a civil Houſe under the CharaQter of a Gentle- 
woman, that came out of the Country about a Suit 
of Law. There you pretend to be a very good Wo- 
man, and ſeem to be much pleaſed with the Fami- 
ly, becauſe they were ſober People ; but your De- 
fon was to entice and delude this young Woman. 
Whether your Deſign at the beginning was to com- 
mit this Fact, I cannot tell; but being not uſed to 
this Courſe of Life, you could not wear your Dif- 
wiſe long without Diſcovery ; you began to be ſu- 
tefted and to be ſeen through ; the Family was 
very willing to be rid of your Company ; which 
you perceiving, you reſolved you would Atchieve 
your Deſign before you went. For that End you in- 
vite them into a Coach, promiſing to fet them down 
where they were going ; but inſtead of that, you em- 
loy Bailiffs to Arreſt them: for you with your own 
nd paid the Bailiff that was to do it ; and after 
they were taken, you pretended to pity them. And 
when Mrs. Rawlins was at Mr. Hartwell s Houſe, you 
pretended that you accidently and providentiall 
over-heard her Name mentioned in Mr. Hartwells 
Houſe, as you paſſed in the Street. You go into the 
Houſe, and pity her Condition, and propoſe your 
Brother for her Bail; but inſtead of that, all your 
Deſign was to bring about this Marriage; and for 
that end you forced her Ring from her to get ano- 
ther made by it. It was you that told her ſhe muſt 
go to Newgate unleſs ſhe Married your Brother; 
and afterwards that forced her to Bed. From the 
Beginning to the End you carried on this wicked 
Defign to the Ruin of this young Woman; you 


have a great deal to anſiver for. I have ſtated this 
Matter, that you may be fatisfied that this Fact 
hath been proved againſt you both very fully, and 
therefore you can expect no other than an Award of 
the Puniſhment the Law requires, that is, Death. 7 
hope you will reflect upon thoſe evil Courſes that 
have brought you to this End. You have but a 
ſhort Time to live, and therefore it would be well 


fof you to conſider your Future State: You may 


have better Inſtructions for that than I can give you; 
therefore I will now proceed to the Sentence, 
which is, 

That you ſhall go hence to the Place from whence 
you came, and from thence to the Place of Execu- 
tion, and that there you ſeverally bang by your 
Necks until you are dead; and fo the Lord have 
_— upon your Souls, 
| Mr. Swend/en. My Lord, now I am bound to do 
this Woman Juſtice. She hath not been the Con- 
triver of it. It was all done by my Direction; and 
far her ſake I defire the Queen may know of it. 

I. C. J. Holt. Well, that will clear up the Doubt 
to ſome of your Countrymen, who did think that 
you were not the Contriver of it. | | 

Mr. Swend/en. I defire, my Lord, that the Matter 
may be repreſented to the Queen as favourable as you 


Cl. of Arr. Sarah Baynton, Hold up thy Hand. 

Mrs. Baynton. My Lord, I am with Child. 

L. C. J. Holt. Let a Jury of Matrons be ſent for. 
They are ſent for. Upon the hearing of ber Sen- 
tence ſhe fell into Fits. | 

Cl. of Arr. You the Matrons of the Jury, ſhall 
view and diligently enquire, and a true Verdict give 


according to your Evidence, whether Sarah Baynton - 


be with Child, quick with Child, or not. So help 
you God. | 


The Names of the Jury of Matrons are as follow: 


Mrs. Sarah Fohnſon. Mrs. Sarah Webb. 
Mrs. Chriftian Valter. Mrs. Dorothy Mordit. 
Mrs. Suſannah Goff. Mrs. Eig. Gurnella. 
Mrs. Mary Herbert. Mrs. Mary Rogers. 
Mrs. Sarah Randol. Mrs. Jane Smithſon. 
Mrs. Mary Vere. Mrs. Margaret Leach. 


L. C. J. Holt. You the Matrons are to conſider 
well the Oath you have taken, which is diligently 
to enquire whether this Woman be quick with 
Child : If ſhe be with Child, but not quick, you 
are to give your Verdict fo ; and if ſhe be not 
quick with Child, then ſhe is to undergo rhe Execu- 
tion of the Sentence in convenient Time. 

About half an hour after the Fury of Matrons came in. 
L. C. J. Holt. Are you agreed in your Verdict? 
Anſi w. Les. a 
L. C. J. Holt. Who ſhall fay for you? 

Anſw. The Fore- Woman. | | 

L. C. J. Holt. Do you find the Priſoner to be 
with Child, with Quick Child, or not?. | 
* Fobnſon. Yes, my Lord, ſhe is quick with 

id. | 

L. C. J. Holt. Is this your Verdict? 

Mrs. Johnſon. Yes, Sir. 

I. C. J. Holt. And fo you fay all? 

Anſw. Yes, my Lord. | 1 

L. C. J. Halt. Hark ye, Mrs. Baynton! Theſe 
Women by their Verdict give you longer Time to 
prepare you for Death, and therefore I hope you 
will improve your Time, for the Judgment is paſt, 
and will be executed ſoon after your ä i | 1 
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Proclamation was made for all Perſons concerned 
to attend, 


q HE Priſoner being brought into Court, 
and acquainted what Li he had 
to Challenge thoſe Gentlemen that 
were called ; he making no Challenges, 
the Gentlemen that were ſworn on 
the Jury were, 


Charles Bludwerth, William Draper, 

Henry Tendall, Richard Nicholas, Tits 

Malter Kent, Eſas © eſar Bradſhaw, 

John Burchet, 35 ohn Cater, 

John Pettiward, Samuel Pearſon, Ten. 

Thomas Lowfield, Richard Hammond, 

The King againſt Richard Hathaway, for an 
Impoſtor, 


Surry ſſ. The King's Attorney-General has ex- 
hibited an Indifment againſt the Defendant, by the 
Name of Richard Hathaway, of Southwark, in the 
County of Surry, Labourer ; and the Information ſets 
forth, That the ſaid Richard Hathaway being a 
Perſon of an evil Name and Fame, and an Impo- 
ſtor, and contriving and maliciouſly intending, one 
Sarah Morduck, the Wife of one Edward Morduck 

Southwark, in the ſaid County, Waterman, who 
or the whole Courſe of ber Life was an hone 
and pious Woman, and not a Witch, nor uſing Witch- 
= , Inchantment, Charm or Sorcery, to bring into 
the Danger of loſing her Life, the 11th Day of Fe- 
bruary, in the 12th Tear of the Reign 
at Southwark, in the ſaid County, in the Preſence 
and Hearing of divers Perſons, falſly, maliciouſly, 
deviliſhly, and knowingly, and as a falſe Impoſtor, 
did pretend and affirm lamſelf, by the ſaid Sarah, 
to be bewitched, and by the Occaſion of that pre- 
tended Witchcraft, he could not eat, and by the Space 
of Ten Weeks to faſt, and was affected with divers 
Diſeaſes ; and that he by drawing Blood from the 
ſaid Sarah, by ſcratching, ſhould be freed from eb aid 
pretended Witchcraft that the ſaid Richard Hath- 
away did then, and there, with Force and Arms, ſcratch 
the ſaid Sarah, and did draw the Blood of ber, 
the ſaid Sarah, by ſcratching ; and thereupon, be, 
the ſaid Richard Hathaway, did then, and there, 
falſly, maliciouſly, and knowingly, by affirming him- 
ſelf to be freed from the ſat Diſeaſes, by draw- 
ing the ſaid Blood, whereas in Fact and in Truth, the 


| ſaid Richard Hathaway was never Bewitched, and 


had not faſted for the Time aforeſaid, nor for any 
great Time; and whereas in Truth and in Fact, the ſaid 
Richard, then, and there, well knew himſelf not to 
be bewitched by the ſaid Sarah, to the great Con- 
tempt of our Lord the King and his Laws, to the 
evil and wicked Example of all others in the like 
Caſe offending, and againſt the Peace of our ſaid 
Lord the King, his Crown and Dignity, &c. 
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Mr. Raymond. May it pleaſe your Lordſhip, 
and you Gentlemen of the Jury, the Information 
ſets orth, That the Defendant being a Perſon of 
an evil Fame, and an Impoſtor, and maliciouſly 
contriving to take away the Life of one Sarab Mor- 
duck, the Wife of Edward Morduck, who always 
was a good Woman, and not a Witch, nor uſi 
Witchcraft, the 11th Day of February, in the 12 


Lear of the Reign of the late King, ar Sourhwark, 


in the Preſence and Hearing of divers Perſons, did 
falſly, deviliſhly, and knowingly, and as a falſe 
Impoſtor, pretend and affirm himſelf to be bewitched 
by the ſaid Sarah, and that by reafon thereof he 
could not Ear, but had faſted for Ten Weeks, and 
was alſo affected with divers Diſeaſes and that by 
his drawing Blood from the ſaid Surah, by ſcrarch- 
ing, he ſhould be freed from his ſaid prerended 
BewitChing : That the Defendant did thereu 
ſcratch the ſaid Sarah, and did draw the Blood of 
the ſaid Sarah by ſuch his ſcratching, and there- 
upon he {ally affirmed, that by drawing the faid 
ood he was freed from the ſaid Diſeaſes; where- 
as in Truth and Fact he was never bewitched, 
nor had he faſted as aforeſaid, and he knew him- 
ſelf not to be bewitched by the ſaid Surah, in 
Contempt of the ſaid late King, and his Laws, 
and againſt the Peace of his Crown and Dine: 
Mr. Conyers, May it pleaſe your Lordſhip, and 
you Gentlemen of the Jury: This is an Intormation 
againſt Richard Hathaway, for a Cheat, for endea- 
vouring to impoſe upon the People a Belief, that 
he had been bewitched by one Sarah Mordack, and 
that as an Effect of her pretended Witchery, he 
vomited up Nails and Pins, and that he could 
not ſpeak, nor open his Eyes, and that great Noi- 
ſes were heard in the Houſe where he lay, and 
there could be no Remedy for him, bur by his 
ſcratching and ferching Blood of this Surab Mar- 
duck; and by this Means the poor Woman has 
been very much abuſed by her Neighbours, re- 
puted a Witch, and brought to a Trval for her 
Life as ſuch z but that there was nothing but a mali- 
cious Deſign in it, will appear by rhe Evidence 
that will be produced. This Richard Hut hatoay was 
for ſome time an Apprentice with one Velling, a 
Blackſmith, in Southwark. About September lait was 
Twelve-month, he gave our that he was dewitched, 
and he went to this Woman's Houſe and ſcratched 
her; and the Pretence was, that ſcratching and 
fetching Blood of her recovered him. The Miniſter 
of the Pariſh, Dr. Martin, hearing that it was 
noiſed about, that rhe Defendant had been relieved 
by ſcratching Morduck, came and viſited him. He 
could neither ſpeak nor fee, as he pretended; but 
underſtood what was ſaid to him, and gave Aſſent 
to what was propoſed to him, by holding up of 
his Hands. Dr. Martin tells him, he heard this 
Woman had hewirched him, and that his ſcratching 
of her was the Means by which he was relieved ; — 
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that he deſired to ſee the Experiment himſelf, and 
therefore had brought Sarah Morducꝶ there, and de- 
ſired him to hold up his Hand, if he underſtood 


What he ſald; which he did. Dr. Martin had ano- 


ther Woman there at tbat Time (tho that was 
concealed from Hathaway) and Sarah Morduck, by 
the Doctor's Direction, Ipoke to him, and came to 
his. Bed-fide, and the Defendant was by the Doctor 
bid to ſcratch her. When he came to ſcrath, the 
Doctor took the Hand of the other Perſon, and 

ut it into the Defendant's Hand, and as ſoon as 

e had ſcratched the other Perſon his Eyes began 
to open, and he could ſpeak ; and immediately it 
was made known to himſelf and. the Company, 
that the Perſon he had ſcratched was another Per- 
ſon, and not Sarah Morduck. But notwithſtand ing 
this, he was not ſatisfied, but ftift there was a 
Proſecution of Sarah Morditk for a Witch, and 
ſhe was forc'd for ſome time to 5 and refide 


in London: And there the Rabble got about her 
and abuſed her; of which Complaint was made to 
a Magiſtrate in the City, and Sarah Morduck was 
had before him, and then Hathaway was ſent for, 
and there again ſcratch'd her; and it was ſo far 
credited there, notwithſtanding the Account given 
by Dr. Martin of the Experiment he mace, that 
the poor Woman is comtnitted for a Witch, and 
afterwards brought to a Tryal for her Liſe; and 
upon the Tryal it appeared plainly, that all this 

was a Contrivance, and there was no Evidence to 
charge her with the bewitching this Man; and 
after a long hearing, upon a full Evidence, the Jury 


acquitted her, and the Man was committed for a 


Cheat. But notwithſtanding this Acquittal, he till 
goes on to yy People, that he was bewitched 
that he had faſted ſeveral Days together, and could 
not eat; and then for a further Conviction that 
he was an Impoſtor, and only endeavoured malici- 
dcully and falſly to impoſe this Belief on People, 
he is about the Beginning of laſt November commit- 
ted to the Care of a Chyrurgeon, one Mr. Kenſey, 
where for Two Days he 1 

wards his Stomach began to come to him, and 
when he could get any Victuals privately, he had 
a very good Stomach, and could Eat and Drink 
till he was drunk. And it was contrived, that 
Holes were made into the Room where he was, 
and the Maid that look d after him was directed 


to give him Notice, that ſhe would help him pri- 
vat 


y to Victuals; and from the ſecond Day after 
he was there, till the Eleventh Day, he did con- 
ſtantly eat every Day, tho' he pretended he faſted 
all that Time, and had done ſo for Fourteen Weeks, 
and he was ſeen to eat through thoſe Holes. All 
this, and much more, will be fully proved by the 
Witneſſes. So that there has been a great Affront 
to the publick Juſtice of the Nation by this Pro- 
ceeding,-many having abetted it, and they have 
put up Bills in ſeveral Churches to pray for him 
againſt the Tryal, and gathered Money to ſupport 
kim in this falſe and malicious Pretence. 


Mr. Brodrick. My Lord, the diſcovering and 
puniſhing ſuch a Cheat as this, is highly neceſſary; 
and not only for the Vindicating the publick Juſtice 
of the Nation, bur for the Sake of Religion it ſelf, 
which ſuffers by- nothing more, rhan by the coun- 
tenancing of indirect Practices, made uſe of upon 
a Pretence of maintaining and ſupporting its Credit. 
Religion has in it ſelf ſuch Genuine and Native 
Truth, as muſt work Conviction upon the Under- 
ſtandings of all Perſons, who allow themſelves Leiſure 
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not eat; but atter- 


2 Annæ 
to conſider it without Prejudice : But when Ty; 

and little Arts are carried on for a Time, 2 
a general Credit, and appear afterwards to be 3 
are called Piout Frauds, they do far more Miſchief 
than all the Good propoſed by ſuch PraQtices can 
make amends for. For when Men who are Scepti- 
cally inclined, find that the Generality of Manking 
run away with Stories of this Nature, and thoſe 
Facts afterwards prove undeniably falſe ; they carry 
their Doubts on much too far, and are apt to con. 
clude, that they cannot ſecurely rely upon the Rela. 
tion of others, and general Conſent of Mankind 
for the Certainty of any Fact whatſoever, It js 
therefore the Duty of all Perſons, that are concern- 
ed for Religion in general, to endeavour to detect 
ſuch Practices which weaken one of its moſt ſolid 
Foundations. 8 


And, my Lord, we conceive this Proſecution v 

neceſſary, in order to the vindicating the Juſtice of 
the Nation, Here was a Woman that underwent 2 
ſolemn Tryal, and upon a full Hearing was acquit- 
ted; yet afterwards, notwithſtanding the thorough 
Examination of the Fact, and ſuch an Evidence given 
as convinced every unprejudiced Hearer of the In- 
nocence of the Defendant, and rhe Malice and Hy- 
poctiſy of the Accuſer, ſuch a Spirit did reign, that 
it was repreſented that the Defendant had hid 


Meaſure ; and not only the Jury, but the Court too, 


were tetlected on: Nay, it went ſo far, that after 
the Innocence of the Woman appeared by her Ac- 
quittal, a Magiſtrate ( whoſe Name the Witneſſes 
will diſcloſe in their Evidence) gave publick Coun- 
tenance to this Impoſtor (for by that Name I will 
venture to call him) and ſo far gave Credit to him, 
that when the poor Woman was abuſed by the 
Rabble, and her Life being in Danger, ſhe made 
Nr to that Magiſtrate for Protection; who, 
inſtead of afford ing it ro her, encouraged her Proſe- 
cutors, as if ſhe had really been guilty of the Witch- 
craft laid to her Charge; and conſiderable ColleQti- 


ons were made for this Man, to ſupport his Spirits 


under the Diſappointment he met with in her being 
acquitted. | | 
is Proſecution was neceſſary too, upon the Ac- 

count of the poor Woman, who, unleſs ſome Check 
be put to the beauty Proceedings of unthinking 
People, is not yet ſafe in her Houſe, but in Danger 
to be torn in Pieces: And it was thought moſt pro- 
per, that this Matter ſhould be throughly examined 
in this Place, where the Scene of his counterfeitin 
for the moſt part, did lie; that prepoſſeſſed People 
might be Ear Witneſſes of the Fairneſs of the Pro- 
ceeding, and that all Perſons might have an Oppor- 
runity, if they thought fit, of of 
to he offered in his Defence. | 

My Lord, we. need not trouble the Court with 
Evidence tending to prove, that the accuſed Perſon 


is not guilty of Witchcraft: She is acquitted of that, 
and it ought not to be ſuffered to be made a Diſ- 
pute. But our Evidence will go beyond that, not 


only that there was no Colour or Foundation for the 
Charge on her of being a Witch ; but that the De- 
fendant did maliciouſſy, without any Ground, and 


contrary to his own Knowledge, charge her with 


the having bewitched him. And I think our Evi- 


dence, all through, will prove this Matter fully up- 


on liim, that he was not Bewitched, nay, that he 


did not believe himſelf to be ſo, yet charged and 


proſecuted her. | 
The firſt Part of his pretended Witchcraft ſhewed 
it ſelf, by his vomiting Pins: How that Buſineſs was 


managed, and how he was detected in it, the Wit- 


ering any thing fit 
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neſſes will declare. And though we are not obliged 
to endeavour the giving an Account of what it was 
that induced him firſt to undertake this Impoſture, I 
think it will appear by the Evidence, that he had 
ſome Aim and Proſpect of Gain to himſelf. For, 
upon his firſt n vomit Pins, we ſhall 
prove he had prepared a Narrative of his own being 
Bewitched ; and he himſelf carried it to a Printer, 
that fo he might bring a Concourſe of People to 
him : But the Printer being a Man of ſome Under- 
ſtanding, look d on him to be à Cheat, and would 
not meddle with the Copy. He practiſed his Trick 
of ug Pins ſeveral times; but pretending to 
it once, before one who did not take every thing 
upon Truſt, but was curious enough to obſerve 
nicely, and ſearch him; after ſome Reſiſtance, ſe- 
veral Rows of Pins were found in bis Pocket. 

The next Diſcovery of his Impoſture, was the 
Affair wherein Dr. Martin was concerned; who 
brought Two Women to him: The Particulars of 
which having been already opened, I'll not repeat 
them. The Doctor put an innocent Deceit upon 
him, but it was in order to diſcloſe a vile e e 
When the Woman was brought to, him to be 
{crarch'd, being conſcious to himſelf, how little real 
Effect the barbarous Experiment would have upon 
him, the whole Company obſerved, that he felt 
three or four times from her Hand to her Elbow, be- 
fore he {ſcratch d, that he might be ſure it was a 
Woman's Hand: And when he had ſcratch'd, and 
felt Blood, his Eyes were opened, tho it was the 
wrong Woman. | 

Another Inſtance of his acting a Part, with Defign 
to impoſe upon the World; was, when he was car- 
ried from the King s-Bench to Mr. Kenſey's. It was 
neceflarily to be imagined, that if he eat or drank 
nothing, nothing would come from him, either b 
Stool or Urine. He confidered this, and for fear it 
ſhould be taken notice of, that he diſcharged him- 
ſelf after ſo long a Faſt as he pretended; having 
Occaſion to make Water, he found the Lid of a Box, 


and making Water in it, put it out of Sight, on 


the Bed's-Teſter ; and the firſt Diſcovery - of his 
Counterfeiting at Mr. Kenſey's, was by the dropping 
of thar Water on the Cloaths of the Bed. After he 
had been Two Days there, (during which Time he 
really did not eat) Mr. Kenſey not knowing but that 
his Complexion might indline.him to ſuch a Sullen- 
neſs, as to ſtarve himſelf, rather than directly con- 
feſs his Cheat, having firſt examined his Mouth and 
Throat, and finding nothing there but as it was in 
all other Men, and that he Jad not only all other 
Organs, but that of Swallowing, without any Ob- 
ſtruction, as other People had, thereupon he framed 
this Deſign : He took Occaſion to pretend a Quarrel 
with the Maid-ſervant who lived in his Houſe, with- 
in the hearing of the Defendant, and told her, ſhe 
vs as very a Hy pocrite as this Fellow; and after 


warm Words on both fides, and a ſeeming Reſoluti- 


on by her that ſhe would quit her Service, the 
Maſter went away, leaving the Maid and the De- 


fendant together. She, to infinuate her {elf into the 


Defendant, ſaid, Her Maſter was an odd Kind of a 
Man, a dangerous Man, therefore ſne would not 
have the Defendant take any thing from him; and 
faid, ſhe would take care to ſupply him whilſt he 
ſtaid in the Houſe. Then his Stomach came to him 
very readily, and he was ſo far from being unable 
to drink, that he drank Brandy and other Liquors 
to Exceſs, . and. this for ſeveral Days. Bur ſtill thoſe 
in the Houſe being wary, thought it might be pre- 
tended by People who were very willing to believe 


faſted Twelve Weeks, and clung up bis 


hin, that this happened by the Cliarm's being diflvi- - 


ved, and that he was unable to eat before and 
therefore it was thought ad viſeable to bring in ſeve- 


ral Perſons of Reputation, who ſhould obſerve him 


through a Hole fit for the Purpoſe : Who, after they 
had ſcen him eat, examined him how long he had 
been a Faſter? And he made Signs, thut he had 
27 as 4 
Proof of bis 1 s, according to bj * 
Practice, though he had in their Sight, juſt before, 
eaten a plentiful Meal. So that, Gentlemen, it is 
evident, that what he did was done maliciouſly, and 
with a Deſign to deceive and impoſe upon the 
World. After this, there being ſufficient Proof of 
the Impoſture, it was thought fit to bring him be- 
fore a Court of Juſtice; thereupon this Intormation 


was exhibited. againſt him: And if we prove it, T 


doubt not but that you, Gentlemen of the Jury, will 
do that Right to the Government, and to Religion, 
as to find him guilty of it, that he may be broughr 
to the Puniſhment that ſuch a Crime deſerves. 

Mr. Phipps. My Lord, I humbly pray your 
Lordſhip's Indulgence of the ſame Side; and beg 
Leave to obſerve, this Man was formerly troubled 
with Fits, and there was a Deſign laid by him and 
his Friends to create a Belief in People, thar thoſe 
Fits were the Effect of Sorcery and Witchcraft; bur 
whether co get Money, or take away the Lite of the 
Woman, or both, I ſubmit to your Lordſhip's Judg- 
ment upon the Evidence. "Tis certain, they pro- 
ceeded ſo far as to bring her to a Tryal, and did 
what they could to take away her Life. And the 
better to carry on their Deſigns, and to prepare the 
World to believe the Impoſtor, we ſhall ſhew, that 
when he had theſe Fits, it was induſtriouſſy publiſh- 


a 


- 


that he was bewitch'd, and that it was by this 


ed 

Woman; and if he could bur ſcratch her, he would 
be well. Dr. Martin, the Miniſter of the Pariſh; 
hearing of it, came to him; and to thake an Expe- 
riment to diſcover the Impoſture, brought another 
Woman with the pretended Witch, and laid to Ha- 
thaway, If you think the ſcratching this Woman, 
meaning Morduck the pretended Witch, will do you 
any good, hold up your Hand: Which he did. 
Then the Doctor put the other Woman's Hand into 
his; and although at that Time he prerended to be 
Blind and Dumb, and he and his Friends would 
have had it thought, that he lay under the ſtrongeſt 
of the Old Woman's Charms; yet he was appre- 
henſive of what he did, and fo jealous leſt he ſhould 
be impoſed upon, and thereby his Impoſture' dif- 
covered, that he felt ſeveral rimes from the Wriſt - to 
the Elbow, to diſcover whether it was the Arm of 
the pretended Witch or no, before he would begin 
ſcratching ; and then believing it to be hers, (it be- 


ing much about the ſame Size) fell to ſcratching, 


and being told he had fetched Blood, his Eyes were 
immediately opened, and his Speech reſtored. 
The or thinking every body was convinced 
of this Impoſtor, and believing the poor Woman 
would be quiet for the future, went awWvte 
But notwithſtanding, this Detection, the People 
were diſſatisfied; and Welling, the Maſter of Ha- 
thaway, and others, being angry at the Dilcovery, 
urſued the Woman with more Malice than before: 
Where-eves they found her, they cried out, AWrch, 


Southwark,” whete ſhe had lived many "Yeats; and 


alſo her Employment, which had been profitable to 


her, and to go live in London, © | 
Their Malice purſued bet thither; and there Hz- 
benq, with dolce Un} "Ons, in TR ton 


and uſed her {6 batbarouſly, fhe was forced ro leave 
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ſo that tho it be pretty large, it was preſently 6164 


ner, got into the Houſe where ſhe lodged, and would 
have broke open the Door where ſhe was; but a 
Conſtable being called in, the Soldiers went oft, and 
Hathaway was carried before an Alderman of the 
City ; and the poor Woman and her Friends ac- 
quainted the Alderman of the riotous and illegal 
Proceedings, and prayed that Juſtice might be done 
upon them. But inſtead of Wann them, he was 
pleaſed to ſay, there was too great Provocation for 
what they had done; and giving Credit to the Accu- 
fation of Hathaway againſt the Woman, ordered her to 
be carried up Stairs to be ſearched, to ſee it ſhe had 
any Tears, or other Signs of a Witch, and permitted her 


do be ſcratched by Hathaway, and then committed her 
fer a Witch; refuſing 5c0/. Bail, and diſmiſſed 


Hathaway. ID 1 
The Woman afterwards was brought to a Tryal 
at Guilford Aſſizes, and was acquitted, and he was 
committed for a Cheat. And to make more ample 
Diſcovery of the Impoſture, he was taken to the 
Houſe of Mr. Kenſey a Chyrurgeon, and there he was 
obſtinate, and would not eat for the firſt two Days 
and a Quzrrel was feign'd between Mr. Ken/ey and 
his Maid, he ſaying ſhe was as bad an Hypocrite as 
Rich, Hathaway, and. gave her Warning to be gone. 


3 The Maid Jeemed very angry with her Maſter, and 
aid to Hathaway, Whatever you do, do not eat any 
- - . thing that is given you by my Maſter or his Brother, 

_» for they ate your Enemies; and promiſed ſhe would 
Neip him privately, to what he wanted. Whereupon 


he thinking ſhe had been his Friend, and that he 


was fafe in her Hands, took Meat and Drink from 


her from Day to Day, and eat heartily, and drank 
ſo ee of Strong Beer and Brandy, and 
>. 10 merty, that he play d on the Tongs, and 


Dani, and ſhew'd Tricks before the Maid; but 
when any body elſe offered him Meat or Drink, he 
refuſed it, making Signs that he could not ſwallow, 
and ſignify d to them, that he bad faſted all the 
Fourteen Days that he had been at Renſcy s, and that 
he had faſted many Weeks before. And as to his 
vomiting Pins, it will appear to you, that he car- 
ried Papers of Pins in his Pocket, to make uſe of 
on Occaſion. But when he vomited in a Baſon, and 
his Hands were kept down, and he not permitted to 
carry them up to the Baſon, there was not one Pin 
in the Baſon. | . | 
I will not trouble your Lordſhip with a Detail of 
all the particular Inſtances of this Cheat, but will 
call our Witneſſes ; and when we have proved the 


ſeveral Matters that have been opened, there will be 


no room to doubt but that the Defendant is an Im- 


poſtor, and the greateſt this Age hath produced. 


Mr. Coniers. We will fiiſt call Dr. Martin, (who 
was ſworn,) we will go on with our Evidence in the 


Courſe of Time. The firſt Time that Notice was 
taken in the Pariſh of this Buſineſs, was in September 
was Twelve-Month. Dr, Martin, pray give my 
Lord and the Jury an Account, Whether you know 
2 *,Richard Hathaway, and when was the firſt Diſcourſe 
- ef chisrWachery.  --; | 
Dr. Martin. February laſt was Twelve-Month, 
(che Ninth Day, tothe beſt of my Remembrance) I 
came to Church in the Afternoon, and after the Cu- 
rate was gone into the Deſk to read Prayers, I was 
going into the Pew ; but hearing a great Hurly-burly 


in the Church, I ſent the Sexton to know what was 


the Occafion of it. He brought Word that there 


was a Witch in the Church; ſo the Curate could 


not go on in reading 155 ; and the Sexton went 


and brought in one Sarah AMorducſ to me, and after 
her came à great many of the People into the Veſtry; 


2 Annæ 


And this Sarah Morduck came up to me, and told 
me what was the Occaſion of her heing brought 


there. I aſk'd her how ſhe had behav'd her ſelf 


amongſt her Neighbours, that ſhould give ſuch 
Occaſion to deal thus with her. She began to cr 

and ſaid, ſhe had given no Occaſion for it. I toſd 
her, I had nothing to do to enquire into the Buſi. 
neſs, but bid her continue in the Veſtry, the whole 
Congregation being ſo much diſturbd, that the 

— go out of the Church if ſhe ſtaid in it. 85 
I turned every body out of the Veſtry, and locked 
her in. And Sermon being ended, I came into the 
Veſtry, but found ſhe was gone; and upon Enquiry 

I underſtood the Reaſon was this, The Sexton told 
me, that ſhe ſaid, if ſhe Raid till all the People 


went out, ſhe ſhould be torn in Pieces, and begg d 


of him to let her out while the Pſalm was ſingin 

after Sermon, that ſhe might go away und iſcern d 
and accordingly the went. Afterwards many of my 
Pariſhioners made Application to me to go to Richard 
Hathaway, who was ſuppoſed to be bewitched ; and 
told me, chat it was taken very ill that I had deferrq 
it ſo long. Upon this I went to him the next Day; 
and meeting his Maſter below Stairs, I afk'd him 
what Condition his Servant was in. He ſaid, he 
was Blind and Speechleſs, and was 2 very diſma] 
Object. I faid, I defire to be excuſed, for I did not 
love to ſee any diſmal Sights. But he faid, he was 
very ſenfible, and knew every one by their Voice, 
And with that, 1 went into the Room, and his Ma- 
ſter (ſpeaking to Richard 2 ſaid, Mr. Mar. 
tin is come to ſee you. Says I, Richard, I am come 
to ſee you, and it you know me, hold up your 
Hand: He did fo, and took me by the Hand and 
kiſs'd it. T atk'd him whether I ſhould pray with 
him in the Prayers of the Church, and if he deſir d 
it, I bid him hold up his Hand: He did ſo, and I 
prayed with him, and he did ſeem to be affected 
with it, and lifted up his Hands ſeveral Times. AE 
terwards I took my Leave of him, and went down; 
and I diſcourfing with his Maſter for ſome Time, I 
aſk d him what he thought was the Reaſon of it; 
he faid, an evil Tongue; and a bad Woman, Sarah 
Morduch, had bewitched him. But how do you 
know that? His Maſter then told me he had ſcratch d 


her, and found Good by it; and ſaid, he was ut- 


terly undone by it, and if he did not ſpeak to the 
Church - wardens to take him off his Hands, he 
ſhould be ruin d. And hearing of this Scratching, 
it came into my Head to try an Experiment too; ſo 
I went away, but without diſcovering my Intentions. 
And about Ten- a Clock at Night, to prevent Jealou- 
fies, I went to the Houſe where Sarah Morduck 
lodged, and found the was gone to Bed. I lefr Word 
that I defired to ſpeak with her the next Day: But 
inſtead of her coming to me, her Brother, Mr. 
Herne, came to me, and thanked me for preſerving 
his Siſter from the Mob. I gave him the Ken 
why I did rhat, and I told him then what I intended 
todo. He anſwer'd me, I am afraid my Siſter will 
be ſo filly that it will fail in the Execution, I bid 
him leave that to me, I would give ſuch Directicns 
in the Matter, that it was impoſſible for it to m 
carry : So he left me to my Liberty to do e 
thought fit. Then, ſays I, when I ſend for her, 
do you come with her. I went to the Hou! here 
Hathaway lay, and went into the Room, where he 
lay with his Eyes faſt ſhur, and ſeemingly Speech- 
leſs. I ſpoke to him, [am informed you have re- 
cerved Benefit by ſcratching Sarah Morduck for- 


merly, now , I can get this Woman for you to — 
er, 


o believe by ſcratching her you ſhall re- 
b 2 Eg Benefit ? 2 do, hold up — Hand: 
+ did; and by and * there came a Meſlage 
chat Mr. Hearne and the itch were come. I then 
Jefired Mr. Bateman, whom I brought with me for 
chat Purpoſe, to fir by the Bed-ſide while I went 
donn, leſt any might inform him what was faid, 
or he might over-hcar any thing ſpoken below. So 
he fate there, and I went down, and I bid them let 
in as many as would come in; and when the Room 
was full, the Door was lock d. I had before met 
| with a poor Woman, whom I order d to fol- 
* low me, Who received Alms of the Pariſh, de- 
ſigning ſhe ſhou'd be the Perſon the Experiment 
ſhould be try d on. I told them I deſign d to try 
another Woman, and I will make him believe he 
ſcratches the Witch. The Anſwer was, This will 
fignify nothing. Wellings's Wife ſaid, he had ſcratch d 
another Woman, and it ſignify d nothing. Now this 
was, to the beſt of my Remembrance, one IV:/- 
lughby, who is a very big Woman, and very much 
unlike Sarah Morduck : But I defired the Satisfaction 
to ſee it done my ſelf; upon which it was conſented. 
to. Then I aſk'd the Woman I brought about it; 
| told her J would give her a Shilling if ſhe would 
let this Man ſcratch her: She flew off, and ſaid ſhe 
would not ſuffer it for all the World. At laſt ſome- 
body faid, here is a Woman will ſufter her ſelf to be 
ſcratch d; and this was one Johnſon. I aſk'd her if 
ſh? would ſuffer her {ſelf to be ſcratch'd ; ſhe ſaid 
ſhe would, if there would come no Damage by ir. 
Says I, whatever Damage you ſuſtain, I will make 
it good to you; and you being dhout the Size of 
Sarah Morduck, are a very fit Perſon. She did de- 
cline it for ſome time, bur at laſt ſhe conſented ; 
and after ſome Inſtructions given to her and Alor- 
duck, we went up together with many of the 
Neighbours. Tho' you cannot ſee, ſays I, to Richard 
Hathaway, you can bear that there are many People 
in the Room ;, now, before all theſe People, Do you 
believe that Sarah Morduck has done you this Miſ- 
chief * If you do, hold up your Hand. He did fo. 
Do you believe you ſhall be relieved by ſcratching 
ber 2 If you do hold up your Hand. He did hold 
up his Hand. Sarah Morduck, do you ſpeak to him, 
that he may know you are the Perſon. Says ſhe, 
What is the matter with you? Do you believe this 
Woman, ſaid I, to be the Perſon that has bewitched 
you © If you do, hold up your Hand. He held up 
his Hand. Then I aſk d Sarah Morduck, Are you 
willing this Man ſhould ſcratch you? Jes, with all 
my Heart, he ſhall have my Hearts Blood, if it will 
do him any good. Then, ſays I, Pray give me your 
Hand. Here it is. And inſtead of raking her Hand, 
I took Fobnſon's, and clapt it into his; and I did 
obſerve, that two or three times he felt from her 
Wriſt to her Elbow; and I ſaid, I have ſomething 
elſe to do than to wait on you, (and I ſpoke to him 
lomewhat eagerly) if you will not ſcratch, I will be 
gone. Then he ſcratch'd her, and ſhe whiſper'd me 
in the Ear, ſhe believ'd ſhe ſhould faint. I ſaw he 
had razed her Skin, and I faid, you have drawn 
Blood, and you may be ſatisfy'd. With that he 
left oft, and turned on his Back in his Bed. I 
turn d out ohnſon immediately, and I and Morduck 
ſtood together, and he lay ſtill for ſome time; but 
I faw nothing would do, if I did not work him up. 
Now, fays I, I would fain ſee how his Eyes are 
now ; come ſome of you, look, do not his Eyes 
twinkle ? With that both his Eyes were as open as 
mine are now, and he caught hold of the Apron of 


Sarah Morduck, and look'd her in the Face. Then 
Vol. IV, | 
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J told him his Miſtake ; and Johnſon came in with 
her Arm bleeding. Says I this is the Woman you 
ſcratcht, you have not touch'd Sarah Morduck's 
Arm, nor fetch'd one Drop of Blood from her. / 
The Fellow upon this ſeem'd very much caſt down. 
Now, ſays I, give way to no Humours, and go 
about your Bufineſs, and ſerve God and your Ma- 
ſter. Then I went down, and ſeveral People were 
ſatisfy d. Well, ſays I ro Welling, your Man's Eyes 
are open now. It's well, ſays he, if his Eyes con- 
tinue open. He can ſpeak and ſee too now. I do 
not know, ſays he, it is ſtrange if he ſnould do well 
after this. Farewel, ſaid I; and I went into London. 
Upon my Return, about Five a-Clock, I enquired 
about him, and found there was a greater Mob in 
the Houſe than before ; and I was accoſted at my 
firlt coming in by the Maſter and Miſtreſs of that 
Fellow: What have you done, you have ruined both 
me and my Family 
L. C. J. Holt. Who ſaid fo5 
Mr. Martin. The Maſter and Miſtreſs of this 
Fellow. Why, what Hurt have I done you? You 
have given it out to be a Cheat. Did you get any 
Money by it? No, I never did expect it. But pray 
go and look on him now, he is in a worſe Condition 
than he was before. Here have been two DoRors, 
and they will rake their Oath that he is bewitched. 
So I went away; but as I went out, I was ſtopt by 
Fobnſon. She cries out, What have you done ? 
What is the matter, ſaid I, Does your Arm teſter ? 
No; but this wicked Woman has ſpread abroad, that 
by ſcratching me he was relieved, and ſhe is not the 
Witch, but am the Witch; and it had reach'd her 
Husband's Ear, and he was become ſo jealous of 
her, that he would not have any thing to do with 
her. I went away after this; and going home, met 
her Huſband, and ge him all the Satisfaction I 
could, that his Wife was no Witch. And I was 
informed the next Day, that Sarah Morduck had 
been dragg'd again to the Houſe, ſome time after I 
went away, and brought to Hathaway's Bed-ſide, 
and he ſcratch'd her, and his Eyes were opened, 
and he eat and drank, and walk'd about. Upon this, 
I ſent one Evening to him to come to me ; and I 
took him into my Study, and faid, What is the 
Meaning of it, that you make ſuch a Trouble in 
the Pariſh, to condemn this Woman for Witchery? 
I ſee no Reaſon for it. Says he, ſhe has done me a 
great deal of Hurt; ſaid Hathaway, (ſhe has be- 
witch'd me. He ſaid, that was the Woman had 
done him all the Prejudice he laboured under. Then 
ſays I, you are a poor fort of Fellow, you mult get 
your Living by your Labour ; now you had better 
go into the Country out of her Reach. No, Sir, 
ſays he, I am bound Apprentice ro my Maſter z and 
if I go, I ſhall be as bad there as I am here: And 
ſeeing I was bound here, this Pariſh muſt keep me; 
and if I ſhould go into the Country, they will ſend 
me back again. Why will you not try ? No, I will 
not. Do you not believe I am bewitch'd ? No, I 
do not. Then, ſays he, I may as well not believe 
what you ſay in the Pulpit ; I may fay to you, as 
our Saviour {aid to the cms, Tho you ſee Miracles, 
you will not believe. Whereupon, I turn d him 
away, and did not think I ſhould have had any 
thing more to do with him. But about Eaſter laſt, 
Sir Thomas Lane ſent to me, to deſire me to come 
to him; the Witch being then got into London for 
Shelter. 
went accordingly, and when I came, I found 
Huthaway, his Maſter, and ſeveral others there. I 
tound him looking briſkly, and eating heartily, and 
| K k k K I aſk d 


Him? Yes, he was. 
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Lask d the Meaning of it. It was anſwered, That 
before Sir Thomas Lane, he had drawn Blood of 
Sarah Morduck, and that had brought him to him- 
ſelf: I ſent in my Name to Sir Thomas Lane, and he 
ſent for me in. There was Sir Owen Buckingham, 
and I think, Dr. Hamilton. There were ſeveral Peo- 
ple examined while I was there, about this Perſon 
and after all, Sir Thomas Lane defired me to tell 
what I knew in this Matter. I gave an Account of 


what I have done here. Says Sir Thomas Lane, 


Richard Hathaway, Do you know that Gentleman? 
Yes. How? I have ſeen him in the Pulpit. What, 
no where elſe ? Did you not ſee him by your Bed- 
fide ? No. Was not I with you at your Bed-lide ? 
No. All this while he was eating Bread and Cheeſe ; 
till Sir Thomas Lane ſpoke to him, Lay by your 
Bread and Cheeſe, and be not ſo unmannerly. Says 


I, this is very unaccountable, that he ſhould not 


know me; and yet he had ſaid, That after Mr. Mar- 
tin was gone, I was a great deal worſe than 1 was 
before. This is a very unaccountable Thing, and I 
deſire to know how this is conſiſtent ; therefore I 
do defire that his Maſter may be called in. And his 
Maſter was ſent for, and Hathaway was going out 
to call him. No, ſays I, I deſire he may not go 
out, I will call his Maſter my ſelf. When We//ing 
_ in, I ask d him whether he did not tell me 

at Hathaway was ſenſible from the Time I came to 
Now I defire to know how 
theſe Things are confiſtent ? And to put this out of 
doubt, that this Man did ſee me, the Woman ſtood 
at the ſide of the Bed by me, near the Feet, and he 
took hold of her Apron readily. How can he come 
off in this Matter? Says Sir Thomas Lane, They 
tell you he had a moſt violent Fit after, and that 
made him forget what was done before. Another 
Queſtion was ask d Mr. We/hng, You know you de- 
fired me to get this Servant of yours oft your 
Hands, and that I would ſpeak to the Church- 
wardens about it. Now I am inform'd, this Ser- 
vant of yours was going to Goodman's-fields, and as 
he was going, the Preſs-maſters met him, and he 
being a likely Fellow, they whipt him aboard. Is 
this true or no? Yes. And then you got à Letter, 
and went down and fetch'd him up. Yes. Then, 
| faysI, How came his Maſter to be ſo much concern'd 
to be rid of him as he pretended ; and yet when he 
might have been rid of his Servant, would not take 
the Opportunity ? To that Sir Owen Buckingham an- 
ſwer'd, It was only his Charity for him to fetch 
him from aboard; he could do no leſs, conſidering 
his Condition : So I came away. In a little Time 
after, I heard that this Sarah Morduck was bound 
over to the Aſſizes, and I was Subpæna d to give my 
Evidence the laſt Aſſizes at Gu/ford. 

Then the Inditment was read, upon which Sarah 
Morduck was Tried and Acquitted of Bewitching 
Richard Hathaway. = 

Mr. Comers. Dr. Martin, pray go on. 

Mr. Mariin. I was Subpæna'd to go to the 
Aſſizes; but before the Aſſes came on, there were 
Bills put up in ſeveral Churches, and particularly 
at Chriſt- Church, where I hapned to preach. I read 
the Bill, A poor Man being afflicced by an evil Mo- 
man, now coming to her Trial, deſires the Prayers of 
this Congregation. I went down to Gu:/ford to the 
Tryal ; and when I came up, I thought all People 
would be fſatisfy'd with the Juſtice that was done. 
But when I came to Town, I was abuſed by many 
People, both openly and privately : 1% have the 
Elood of that innocent Man to he at your Door; 
The Woman had been hang d, if you had not ſaved 
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her; The Judgments of God will fall on Yor. 0 
Woman followed me to the Water-fide, and ſaiq yy 
was the Occaſion of the Ruin of that innocent Ma 
for ſhe her ſelf------ 

L. C. J. Who is this? 

Mr. Martin. I do not know her, I only g 
Evidence of the Abuſes I underwent. * 

Mr. Comers. Do you know any thing after th 
Aſſizes, how he behaved himſelf ? 0 

Mr. Martin. No, Sir, I know nothing of that 

Mr. S. Jenner. What was done by other People 
ought not to be given in Evidence. | ' 

r. Broderick, It this Man does prove an In. 
poſtor, it will aggravate his Crime, if the Conſe. 
quence be miſchievous, and the World be till abu. 
{ed with a Perſuaſion that he was Bewitched. 

Mr. S. Jenner. What was done by other People 
ſignifies nothing to us. 

Mr. Broderick. This is very material, for it ig 2 
Confirmation that there was a Deſign carried on.— 
(being interrupted.) | 

L. C. J. Holt to Serj. Jenner. What other Peg. 
ple did, muſt not affect this Man. But hear what 
Anſwer can be given, you that are the Queen; 
Council? 

Mr. Broderick. The Charge of the Information 
is, That he, as an Impoſtor, pretended himſelf to 
be bewitched by Sarah Morduck, to deceive the 
World, and prejudice the Woman. And what 
can be more proper Evidence of that Charge, than 
that altho he really was not bewitched, yer he had 
ſo prevailed upon the Opinions of the People, that 
they ſtill believe him bewitched, and affronted Dr. 
Marin for being inſtrumental in her Acquittal: 
Tis all of a Piece, a Continuance of the ſame Im- 
poſture. | 

L. C. J. Holt. This Evidence is proper. He is 
Indicted for a Cheat, for endeavouring to beget an 
Opinion in People by his fraudulent Practices that 
he is bewitched. Now, Dr. Martin ſays, the Peo- 
ple were till poſſeſſed with ſuch a Belief ; and 
"thereupon aftronted him, becauſe they thought he 
was inſtrumental in having the Woman acquitted, 
Now, Is not this an Evidence that his pretending 
: —_ to be bewitched, begat that Opinion in the 

eople. 

Mr. Serj. Fenner. What the Doctor has ſaid all 
along, has been of what others have done. 

L. C. J. Holt. No, it has been what he ſaw 
himſelf. You ſay this Man's Evidence is moſt of 
what others have ſaid. Not fo, He has by himſelf 
prayed with him, and tried an Experiment with 
him upon a wrong Woman. 

Mr. Serj. Fenner. He tells you what We/lrng ſaid, 
and others; How does this affect my Client, what 
another Man, or another Woman ſaid? 

bh Jo J Holt. He was inſulted upon the Account 
that Hathaway pretended himſelf to be bewitched, 
blind, ſpeechleſs, and not able to ear. 

Mr. Serj. Fenner. My Lord, with Submiſſion, 
other Peoples cenſuring the Doctor cannot be brought 
as Evidence againſt my Client, unleſs they make it 
appear that he had a Hand in it, unleſs he pur them 


upon it. 
* C. J. Hot. What other People have ſaid, ab- 
ſtractedly conſidered, ought not to affect Richard 
Hathaway; but if there be Evidence that Hat hamay 
bath been guilty of Deceit, and a Defign to deceive 
People, Will you not allow it to be given in Evi. 
dence, that the People have been deceiv'd ? And 
how came they to be deceived, but by his feigning 


himſelf to be bewitched ? 
Jury 
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an. Mr. Serjeant, If you have any Thing 

to Hey we defire to hear what you fay, for you 
ſpeak {o low we cannot hear you. 

Mr. Serj. Jenner. J object to what the Doctor 


« by hearſay only. 
1 I believe that will be little conſidered 
by the Jury. 


I. C. I. Holt. The Information is for an Impo- 
{or and Cheat : Now what is that? A Cheat is a 
gn to impoſe on the Credulity oſ others, to in- 
quce them to believe a Thing that is not true. Now 
Dr. Martin's Evidence is what Hathaway did, and 
that People did believe him to be bewitched; and 
they abuſed Mr. Martin, and told him he had done 
very ill in the Caſe of this Woman; and if it had 
nor been for him ſhe had been Condemned. 

Mr. Martin. I have only one Thing more to ſay; 
it was reported that I had been bribed : I was told 
I had received ſeveral Guineas ; that the Judge was 
Bribed and the Jury Bribed, and the Judge would 
not ſuffer the Woman to be ſearched, he being 
Bribed.  - 

Mr. Conters, Doctor have you done? 

Mr. Martin. J have. | 

Mr. Conters. We will next call Mrs. Johnſon who 
was ſcratched. 

Mr. Broderick. Sir, I think you mentioned a 
Gentleman that you ſent for up ? Where is he ? 

Mr. Martin. He is here. | 

Mr. Broderick What is his Name ? 

Mr. Martin. Mr. Bateman. 

Mr. Broderick. We will call him to give an Ac- 
count of that. 

Mr. Comers, We will firſt call this Woman. 
Mrs. Johnſon, Were you at any time with Dr. 
Martin at ſuch time as Hathaway pretended to be 
Bewitched ? : 

Mrs. Johnſon. Yes. 

Mr. Comers, Then pray give my Lord and the 
Jury an Ac. ount of what you know about it. 

M's. Johnſon. I went into the Room to ſee Sarab 
Morduck. 

Mr. Comers. What Room? | | 

Mrs. Johnſon. I was in the Room where Dr. 
Martin fetched her to be ſcrarch'd ; and Dr. Martin 
told me, he deſigned that he ſhould ſcratch ſome 
other Woman; and he defired me to let him ſcratch 
me; but I denied him, and ſaid, I was a Wife, and 
was not willing ; at laſt I conſented, and he told 
me I muſt not ſpeak when I came into the Room 
where Hathaway was; and he brought me to the 
Fellow; and he ſaid to him, If you think the Blood 
of this Sarah Morduck will do you any good, hold 
up your Hand. Which he did. Then he bid Sarah 
Morduck ſpeak to him ; which ſhe did. Says he ; 
Are you willing this Man ſhould ſcratch you? She 
faid, Yes: My Hearts Blood, if ir will do him 
good. So with that he ſcratch'd me, and Sarah Mor- 
duck cry'd out. He had razed the Skin off my Arm, 
but no Blood came preſently. Dr. Martin defired 
me not to ſpeak, and I did not; the Blood came 
afterwards, bur none then. 

Mr. Coniers. Were you in the Room when the 
Doctor ſpoke to him? 

Mrs. Fohnſon. I went into the other Room; Dr. 

artin put me out before him. 

Mr. Coniers. Was you not brought in again? 

Mrs. Johnſon. No. I went in of my own accord. 

r. Comers. In what Condition was he then? 

Mrs. Johnſon. He looked in this manner, his Eyes 

ring open. | 
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L. C. J Halt. Were his Eyes ſhut when you firſt 
came and was ſcratch d, or open? | 

Mrs. Fohnſon. No, they were faſt ſhut, 

L. C. J. Holt. Did he ſpeak then? 

Mrs. Johnſon. No, he ſaid nothing when I came 
back, till his Eyes were open, and then he faid, 
O Chriſt Jeſus, or O Lord Feſus 

Mr. Phipps. But did he feel your Arm before he 
ſcratch d you. 

Mrs. Fobnſom Yes, over and over. | 

Mr. Comers. Call Wilkam Bateman. (Who ap- 
feared and was ſworn) Pray give an Account what 
you know of this Defendant's vomiting Pins. 

William Bateman. About a Twelvemouth ago 
I went to ſee Richard Hathaway. 

Mr. Coniers. Were you defired to go to him by 
Dr. Martin? 

W:ilam Bateman. I can't remember that. 

L. C. J. Ho/rt. Where do you live? 

William Bateman. In Pembrokeſhire. 

Mr. Comers. Then you do not remember any 
Thing thar paſt then. 

William Bateman. I do not fay I do not remem- 
ber any Thing, but I do not remember whether 
Dr. Martin defired me to go to him. | 

Mr. Coniers. Give an Account of what you know 
about his vomiting Pins. | 

William Bateman. About this time Twelve- 
month, on a Sunday Night, a Woman came to 
Dr. Martin's Houſe to enquite for him. I went to 
the Door; and the Woman ſaid, If Dr. Martin 
would but come now, he might ſee Hathaway vomir 
Pins. Can I ſee him, fays I? Yes, ſays ſhe. So] 
went immediately; and in the Houſe there were 
little Chinks that I could ſee through; and I faw 
him walk about the Houle, and heard him talk ro 
the People, and I ſtood ſome time to hear him. 
Ar laſt I knock'd, and he came and let me in; and 
ſeeing me, he ſeemed to be troubled, and feigned 
himſelf to be in ſome Pain. | 

Mr. Raimond. You ſay you look d through the 
Chink, How was he then? Repeat that. 

William Bateman. He ſeemed to be as well as he 
is now. | 

Mr. Raimond. What did you do then? 

William Bateman. I knocked, and he let me 
in; and when I came where the Light was, he ke 
me; and I ſaid to him, I hear you ſpew Pins. Yes, 
ſays he. Says I, Prithee let me ſee thee. So he 
fare on a low Seat, and they gave him ſomething in 
a Cup, and by drinking this I was to ſee him vomit 
Pins; and he took ſome Drink, but as far as I 
could perceive he did not ſwallow any. | 

Mr. Comers. What was the Effect of it? 

William Bateman. He pretended then to be in 
an Agony, and vomited ſeveral times, and there 
were Pins on the Ground. I had the Room ſwept 
very clean, and gave him the {ame again. He vo- 
mired again, and there were abundance of Pins on 
the Ground again. I believe he yomired Fourteen or 
Fifteen Times, and I believe there were ſome Hun- 


dreds of Pins on the Ground; but I thought the 


Pins were dropt from one or other; and I took up 
ſome of them, and rhey were dry, and I took up 
two or three in a Chain; and 1 ſaid, I believed 
thoſe were the Pins that were ſhewn at our Houſe. 
No, no, ſays his Maſter, theſe are not the ſame ; 
and he did endeavour to ſatisfy me that he did vo- 
mit theſe Pins; ſo I defired he might have a Pot to 
vomit in; and I had a Pot brought and made very 
clean, and I ſearched his Mouth and found no Pins 
there; and 1 held the Pot to his Mouth cloſe, and 
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he often endeavoured to put his Hand to the Pot, 
and I would not ſuffer him, for I perceived his 
Hands often moving to his Pocket. He vomited ſe- 


veral Times, and there were ſome Pins ſcattered on 


the Ground, but none in the Chamber-Por. Says 
I, theſe Pins do not come out of his Mouth; but 
the People were very preſſing on me to believe 
they did. | | 7” 

5 C. J. Holt. Who were they? 

Villiam Bateman. They were all Strangers to 
me. Upon this I told them I believed he had a 
Slight of Hand to convey them there, and I took 
hold of his Pocket. He ſtopt my Hand, and would 
not let me put my Hand into it. But after ſome 
time, ſays one, Let him, let him ſearch your Pocket. 
So did, and took out ſeveral Things, and among the 
reſt ſeveral Parcels of Pins, and I believe theſe 
were they that he convey d on the Ground. 

L. C. J. Holt. Did you ſee him take them out of 
his Pocket ? 

M/illiam Bateman, No, but I took out ſeveral 
Hundred. 
FJurynan. What ſort of Shape were they of ? 

William Bateman. They were of a very odd kind 
of Shape. 

L. C. J. Holt. Were they ſtraight, or crooked ? 

Willam Bateman. They were crooked in ſtrange 
Figures, like them on the Floor. 
| Mr. Broderick. And he made a great Difficulty of 
letting you meedle with his Pocket. 

illiam Bateman. Les. 

Mr. Phipps. And when you would not let him put 
his Hand to the Pot, there were none in the Pot, 
but only on the Ground ? | 

William Bateman. Yes, Sir. 

Furyman, Did you ſee any Pins come out of his 
Mouth ? 

Wilkam Bateman. No, Sir. | 

Mr. Serj. Jenner. What became of the Pins you 
faw on the Ground; you ſay you ſaw abundance, 
what became of them ? | 

William Bateman. They were {wept away. 

Mr. Serj. Fenner. Who {wept them away ? 

William Bateman. Some of the Family. 

Furyman. I think he ſays that ſeveral of the Pins 
were taken up dry, were any of the Pins that were 
on the Ground dry ? 

Witham Bateman; Yes, and I faid, theſe Pins 
did not come from him. 

Mr. Serj. Fenner. When was this? | 
William Bateman. About a Twelve-month ago. 
Mr. Broderick. Now, my Lord, we will ſhew 
your Lordſhip, that he drew up a Narrative for the 
Preſs, giving an Account of this Buſineſs. C// 
Richard Ball, (who was ſworn.) Mr. Ball, pray 
give an Account what you know of Richard Hatha- 
ways endeavouring to print a Story of his Vomiting 
of Pins. | | 

Richard Ball. About a Twelve-month ago, in 
December, Richard Hathaway brought a Writing, 
and withal a Diſh-full of crooked Pins, and told us, 
thoſe Pins he had vomited, and that he had been 
afflicted by a Woman in Southwark, and I think he 
faid he had not eat any thing from my Lord-Mayor's 
Day. 
Mr. Broderick. What did he deſire you to 
do ? 
R. Ball. To print his Paper. And after he had 
told this Story, he ſaid he had been with a Woman 
in Goodmans-fields. There was a Boy with him. 
And he deſired us to print his Paper. It related the 


Story of his Vomiting of Pins. He fai 
taken Quicꝶſilber, and it wou'd not move — — 
Madam Goodwin was mentioned ſeveral times in the 
Papers, 2 {he — cured him. 

Mr. Comers, How came it that you di ; 
his Paper? F 4 © not prin 

R. Ball. My Maſter ſtood by; ſays he You 
look very well; I will have nothing to do wich it 
[ believe you are a Cheat. I believe no ſuch thins 
ſays he; and upon that went away. But the — 
Day there was a Paper printed by ſomebody; ng 
Richard Hathaway comes to us afterwards, and ſays 
You have printed a Paper, tho' you would not hate 
it of me: Bur it is nor true, ſays he; I can give 4 
better Account. | 

Mr. Broderick, Then he talked very free! y to 
you, tho' he had not eat in Six Weeks before > 

R. Ball. Yes, Sir. 

Mr. Broderick. And he look d very well? 

R. Ball. Yes, Sir; and we wonder d at it. 

Mr. Coniers. Call Mr. Hearne, (who was ſcorn 
Mr. Hearne, pray give my Lord, and the Jury, an 
Account what you know of this Matter. 

Mr. Hearne. About September was Twelve-month 
my Siſter was fall'n upon by this Hathaway, and 
Scratched and Abuſed in a barbarous Manner; and 
about Six Weeks after, ſhe was ſcratch'd again. 
After this we. went before Juſtice Riches, and ſu- 
ſtice Riches perſwaded them to be quiet, and not to 
trouble this Woman; and he perſwaded her to re- 
move to ſome other Place. After this there was 1 
Tumult made about her in Newgate-ſtreer. 

Mr. Cniers. Were not you preſent when Dr, 
Martin was with the Defendant. 

Mr. Hearne. Yes, Sir. 

Mr. Coniers. Then give an Account of that. 

Mr. Hearne. I went to Dr. Mariyn; and Dr. Alan. 
In told me that he would try a Stratagem, (to ſee 
whether he was bewitch'd,) by making him Scratch 
another Woman. I told him, I was afraid we 
{ſhould be betray'd. Says he, Let me alone to ma. 
nage it: So I ſaid no more. Says he, Do you g9 
and fetch Sarah Morduck to me, and I will go he 
fore. So I came with my Siſter to Wellng's Houſe 
where Dr. Martin was, and there was a Houſe full 
of People; and then he ordered the Door to he 
ſhut; and then Dr. Martyn left me at the Bed-fide, 
and he got a Woman that was willing to be 
ſcratch' d. She refuſed at firſt, but afterwards con- 
ſented. And then Dr. Mariyn brought them into 
the Room where Hathaway was ; and ke ask'd him 
if he did believe that ſcratching of Sarah Morduck 
would do him any Good; if he did he ſhould hold 
up his Hand ; and he held up both Hands. Says 
he then to Sarah Mocrduck, Are you willing to be 
Scratch'd ? Yes, her Hearts Blood to do him good. 
Then give me your Hand, ſays he; but inſtead of 
hers he took Mrs. Fobn/ſon's Hand, and gave it into 
Hathaway's Hand. And Hathaway took her by the 
Wriſt, and felt her ſeveral times. Then ſays Dr. 
Martyn, if you will ſcratch her ſcratch her, I can- 
not wait on you always. Then he fell ro work, and 
Dr. Martyn ſaid, he will open his Eyes preſently, 
there is Blood enough ; and he preſently opens his 
Eyes and catches Sarah Morduck by the Apron, and 
holds her as faſt as he could, and the Woman that 
was ſcratch'd was gone into the other Room; with 
all the Strength I had I cou'd hardly looſen his 
Hands from Sarah Morduck, Now, ſays Dr. Martyn, 
you are miſtaken, this is not the Woman you 
ſcratch d; and then his Countenance chang'd, pos 
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he looked like a Fool, he was fo ſurprized. Then 
fays Dr. Martyn, Where is the Woman that he 
ſcratch d? And J ferch'd Johnſon out of the other 
Room, and ſhow'd him her Arm, that ſhe was the 
Woman he had ſcratch d. Says Dr. Martyn, I ſee 
what you are; go and mind your Buſineſs; or to 


that Effect; and then we went away. This was 


about Twelve or One a Clock the 11th of February 
And when we were gone, the ſame Day, as ſoon 
as it was Dark, they gor half a Dozen luſty Fel- 
lows to go to Sarah Morduck's Houſe, and there 
they abuſed her. 

L. C. J. Holt. How do you know that? Did you 

it? | 
* Hearne. My Lord, I will tell you preſently. 
When ſhe had had this Miſchief ſhe ſent for me; 
and when J came, her Shift on her Back was as 
wet as Muck. She ſent for me, becauſe ſhe had 
none to aſſiſt her but me, and I found her that 
Night in that Pickle. They faid, as ſoon as we 
were gone, the Fellow was bad again, and they 
have put this Trick upon us ; but we will have the 
right Witch to ſcratch her. 

I. C. J. Holt. Who was at the Houſe that Night 
that you ſay ſhe was in an ill Condition. | 

Mr. Hearne. There were ſeveral at the Houſe then, 
Mrs. Sarah Hays the Landlady was there, and 
others. 

L. C. J Holt. You ſay they were in a Hubbub, 
and would have the right Woman ſcratch d. Who 
was it that would have it ſo? 

Mr. Hearne. I heard ſo. But when I came to 
her, I found her in a lamentable Condition, Then 
| went to Juſtice R:ches, and deſired his Warrant to 
take ſome of them; and he granted it, and I took 
up one Osbyrn ; and when I came with him to Ju- 
ſtice Riches, we had no Body to ſwear that ſhe was 
lame a-Bed, and ſo he was diſcharged ; and Juſtice 
Riches ſaid, if there be no other to prove it on the 


Tryal you will ſpend a great deal of Money to no 


Purpoſe, and therefore he let him go. So ſhe was 
removed to Paul!'s-Wharf, but a Company of Fel- 
lows follow'd her thither. 

L. C. J. Holt. How do you prove that? 

Mr. Hearne. I heard of it, and I deſired the 
Landlord to ſend for a Conſtable ; he did ſo ; and 
when we came there, all the People made their 
Eſcape, except Hathaway and another Perſon. So 
then ſhe was carried before Sir Thomas Lane ; and 
they telling him that he had vomited Pins, and 
other Things, Sir Thomas was perſwaded to be- 
lieve it. TI told him, theſe Fellows had diſturbed 
this Woman's Peace, and very much abuſed her. 
Sir Thomas, Will you not let me know who this 
Man is? 

L. C. J. Holt. What Man do you mean? 

Mr. Hearne. Jones. I bepg'd, Pray let me know 
this Fellow's Name. Says he, it is no Matter, there 
was Provocation enough. And then when we were 
talking of the Pins, Dr. Hamilton look d in Hatha- 
way's Mouth, and found his Mouth very well ; and 
he gave him Beer ; and he, when he had taken it, 
ſtruggled with all his Might to keep it out; then 
he cry d out. Let her be ſcratchd, ſaid Sir Thomaz. 
Dr. Hamilton ſaid, Forbear a little, let us ſee the 
Effect of this Beer, and fo they forbore a little 
longer. Then they talked again of the Pins, and 
Dr. Hamilton would have her ſcratch d again; ſo he 
ſpake to the Woman about it, but ſhe would not 
conſent, for ſhe ſaid ſhe had been abuſed, and 
would not be ſcratch'd, unleſs they would ſecure 
her for the future. But Sir Thomas would have her 
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ſcratch d; and ſo ſhe was; and then when ſhe was 
ſcratch'd, and he had drawn her Blood, the Fellow 
bruſtled about like a Cock-Sparrow ; and then they 
call'd for Bread and Cheeſe ; and fo he that before 
pretended he could not ſwallow any Thing, ſhow'd 
like an Antick to the People, for he was very greedy. 
And when he had eaten that, he call'd for more 
and Welling ſaid, Pray let him not have it, it will 
do him hurt, becauſe he has not eat ſo long. Then 
Sir Thomas Lane ordered her to be ſtript, and ſhe 
was ſtript above-Stairs, and then he would commit 


her to Priſon. 


L. C. J Hol. Why? Did any Body fay ſtig had 
any Thing extraordinary about her ? 

Mr. Hearne. No. Dr. Hamilton ſaid ſhe had no- 
thing about her; I offered a Hundred Pound Security 
for her; and Sir Thomas Lane would not take it. 
But when Dr. Martyn had been with him at Night, 
I Bail'd her our. | 

Mr. Bar. Flat ſell. Was this Hathaway dumb when 
he was at Sir Thomas Lanes? 

Mr. Hearne. . He ſpoke before, and when Sir 
Thomas Lane bound her over to the Old- Bally; and 
all that time he was as well as could be. 

Mr. Serj. Jenner. Was you at the Aſſizes at 
Gulford ? 

R Mr. Hearne. Yes, and gave Teſtimony for her 
there. 

Mr. Coniers. My Lord, we have a great many 
others that were preſent with Dr. Martyn; but we 
have proved that Matter ſufficiently. Now we will 
ſhow how he behaved himſelf at Mr. Ken/y's. Call 
Mr. Kenſy (who appeared, and was ſworn.) Mr. Kenſy, 
Do you know Richard Hathaway ? 

Mr. Kn. Yes. 

Mr. Coners. Was he not committed to your care? 

Mr. Kenſy. Yes. 

Mr. Conters. When was it? 

Mr, Kenſy. In Nevember laſt. | 

Mr. Coniers. Now pray give my Lord and the 
Jury an Account of what you know of his Faſting. 

Mr. Kenſy. He was brought to my Houſe the 
Firſt of November laſt about Noon. I went to ſee 
him at the King's-Bench, where about Nine in the 
Morning I found him in Bed. The Servants in the 
Priſon told me his Tongue was ſwell'd. At my 
Requeſt he put out his Tongue, which I found in a 
very good State and Colour, free from any Indura- 
tion or Contraction. I obſerv'd the Glands under 
the Tongue, alſo his Throat, ſo far as I could ſee, 
free from any preternatural Accident or Impediment. 
He was brought to my Houſe about Twelve the 
ſame Day. I kept him in the Room where we 
dined, and offer'd him Meat and Drink ſeveral 


Times, which he refuſed. About Eight at Night 


we put him to Bed, and took his Cloaths out of his 
Chamber. The next Morning we offer'd him Meat 
again, and he refuſed to eat; and we brought him 
his Cloaths, and he was ſurly and would not riſe. 
At Night I offer d him a Glaſs of Cordial, which 
he alſo refuſed. At the ſame time we found his 
Rug wet, which we diſcovered ro be his Urine 
dropping through the Telter of the Bed, he having 
hid his Urine upon it in the Cover of a large Box, 
through which it dreined. And I threatned to di- 
ſcover him, and ſaid, Pray diſcover who ſet you to 
work in this Matter : I look on you as a poor inno- 
cent Fellow, and that you are ſet on by others 
that have more Wit ; but he would diſcover nothing. 
The next Morning I forced him to riſe, and I found 
him refolute in his Humour of Faſting : I found 
Perſwaſions and Promiſes of a Pardon could = 

prevail, 
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Prevail, nor Threatnings that I would ſtarve him 
if he would not confeſs ; ſo I feigned a Quarrel with 


my Maid, and railed at her in his Preſence, ſay- 


ing ſhe was as very a Hypocrite as Richard Hath- 
away, and that I would be troubled no more with 


her. And I order'd her, ſo ſoon as my back was 


turn'd, to rail againſt me as bad as ſhe could, 
and charge him not to take any Thing from me 
ot my Brother, for ſhe alone would take care 
to feed him. After this we took him up every 
Day, and contrived Places and Holes, whereby we 
diſcovered him to eat and drink heartily, ſome- 
times Three Times a Day, he thinking no body 
was Witneſs to it but the Servant. Particularly 
one Day I had Fiſh and Oyſters for Dinner, and 
I order d the Maid to give him ſome, aud to 
ive him ſtrong Beer and Brandy too, and he eat 
and drank freely. And afterwards he brought up 
his Dinner, and I coming in, told him I was glad 
the Witch was found out at my Houſe, and I told 
him to morrow I would find out the Pins and 
Needles. He took the Poker, and raked the Aſhes 
over it, that it might not be ſeen what he had 
vomited. 

I. C. J. Holt. But did he know that you ſaw 
him eat? | 

Mr. Kenſy. No, my Lord. The next Day I 
offer'd him ſomething to eat, to ſee if I could 
make him ſpeak. But he pretended to be ſo faint 
that he could not get oft his Chair ; this was after 
he had eat ſeveral Days. And he danced and 
play'd on the Tongs. 

L. C. J. Holt. But did you not ſee him drink? 
Mr. Kenſy. Yes, my Lord. | 

L. C. J. Holt. But did he know you ſaw him? 

Mr. Kenſy. He thought no body ſaw him but 
the Maid; but I ſaw him drink. 

Mr. Broderick. How did you ſee him ? 

Mr. Kenſy. I hid my ſelf in a dark Place in 
my own Buttery, and did ſee him eat and drink ſe- 


veral Times. I did not ſee him eat every Day. 


But the Eighth Day he endeavour'd to make his 
Eſcape. My Brother and my Sons went into his 


Chamber with his Cloaths, and Harhaway having 


dreſs'd himſelf, watch'd his Opportunity, and 
Jump'd out of the Room, and bolted them in. 
But they ſtaying ſo long, I ſent the Maid up, and 
ſhe met him ſtealing down Stairs, and then he 
went back again and let them our. On Monday 
the 10th I gave him his Cloaths, and I being 
alone, he had not Patience to dreſs himſelf, but im- 
mediately ſeized me; but ſtruggling with him, he 
pretended Feebleneſs, and fell on the Bed. 

Mr. Comers. Can you give Account of any thing 
afterwards? 

Mr. Kenſy. Yes. 

Mr. Coniers. What Diſcourſe had you with him 
then ? 

Mr. Kenſy. I will tell you. He was very ſurly. 
That was the firſt Day he ſpoke. I came to him, 
and told him he was a Fool; that his Friends were 
in Cuſtody, and had not been true to him, but had 
diſcovered the whole Matter; and adviſed him to 
make a Diſcovery himſelf; and if he would, I would 
go with him to my Lord Chief Juſtice. Upon 
that, he cried paſſionately, and ſaid he would tell 
the Lord Chief Juſtice the whole Truth. But my 
Lord not being at his Chamber, he in about an 
Hour recanted, and {aid he was bewitch'd. When 
he cried, he ask d if his Mother was fate. 

Mr. Comers, Did he at any Time tell you how 


long he had faſted ? 
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Mr. Kenſy. Yes. He made Signs that 
faſted ſeveral Times when we had ſeen wie had 
and he took his Cloaths and wrapt them — 
him. And I faid unto him, How long haſt thou 
faſted before you came to my Houſe? He mage 
Signs that he had faſted Ten Weeks. 

C. J. Holt. Did he pretend to be Dumb 

Mr. Kenſy. Yes. And I ask'd him how long 
he had faſted at my Houſe; and he pointed To 
more. 

Mr. Coniers. You ſay he made Signs thy 
he had faſted Ten Weeks before he came t» 
your Houſe, and Two Weeks while he was there. 
Now how often did you fee him eat at your Houſe 
after the Two firſt Days? | 

Mr. Kenſy. I ſaw him eat ſeveral Times at 
Noon and Night. And after I had ſeen him eat 
I would have perſwaded him to eat, and he made 
Signs ſtill as if he could not eat, and ſhook his 

ead. 

Mr. Serj. Fenner. How did you know what he 
meant by ſhaking his Head ? 

L. C. J. Holt. How did you know what he meant 
b ” counting? How did you know that he meant 

eeks ? 

Mr. Kenſy. He counted upon his Fingers, my 
Lord. I ask'd him how many Weeks he had 
faſted before he came to my Houſe, and he counted 
Ten Fingers; and how long he had faſted at my 
Houle, and he counted Two more. And I akd 
him whether he had faſted Twelve Weeks then, and 
he made Signs of Twelve. 

Mr. Serj. Jenner. You ſay he was dumb, and 
yet could hear. | 

Mr. Kenſy. Yes. 


Mr. Serj. Fenner. How is that likely, that he 


ſhould hear, and yet was dumb ? 

L. C. J. Holt. Cannot a Man hear, tho' he be 
dumb? 

Mr. Coniers. Call Eligubeth Baker. Where is 
ſhe ? (She was ſworn.) Were you a Servant to 
Mr. Kenſy when this Man was at his Houſe ? 

Eliz. Baker, Les, I was. 

Mr. Conjers. Then pray tell my Lord and the 
Jury what you know of him. 

E. Baker. Richard Hathaway came to my Ma- 
ſters Houſe about Twelve a-Clock on Saturday. 
When we went to Dinner at One a-Clock, my 
Maſter offer'd him Meat and Broth, and he re- 
fuſed it; he was aſk'd to eat ſeveral Times, but 
ſtill refuſed it. They aſk'd him again at Night, 
and he ſhook his Head, and would not eat. And 
when he went to Bed, we took his Cloaths, and 
lock'd him in. And the next Day he refuſed to 
riſe, and at Noon they went to ſee if he would 
eat any Thing, and offer d him a Glaſs of Sack, 
and he refuſed ir. And on Monday Morning he 
was aſk'd to riſe again, and he would not; but 
my Maſter would have him riſe, and would have 
him come down and fit by the Fire ; and when he 
was come down, aſkd him to eat, but he would 
not. And at laſt he look'd in his Mouth, and 
ſaid he ſaw nothing but that he might eat and 
drink if he would. And my Maſter ſaid to me, 
When I am with him I will call you up, and take 
an Occaſion to fall out with you, and when I 


am gone, do you rail at me, and tell him he” 
ſhould take nothing of me or my Brother. And 


ſo Idid ; I faid my Maſter call'd me Preſbyterian 
Jade, but I ſaid I did not know what Religion he 
was of; and that he was not more willing to have 


me go, than I was to be gone, And I told * 
| e 
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he ſhould take nothing of my Maſter or his Bro- 
ther, I would look after him while I ſtay d. So 


I went out of the Room, and ferch'd a Glaſs of 


Brandy, and gave it to him. But there was a 
Child with me, and he refuſed to drink it, with 
a Sign pointing to the Child; fo I faid I would 
hide the Child, and I ſtood between him and the 
Child ; and then he drank it. And the ſame Day 
| gave him ſome Pudding and Small Beer; and at 
Night I carried him a Pint of Ale and a Toaſt, 
but found he had not ear the Pudding: I ſaw him 
eat the Toaſt and drink the Ale; but I did not 
ſee him eat the Pudding, tho'I ſuppoſe he eat it 
afterwards, for I ſaw it no more. 

Furyman, In what Manner did you convey 
this Proviſion to him? 

E. Baker. My Maſter gave me the Key, and I 
went in and ſtaid while he eat and drank, and I made 
him believe I had got the Key by Stealth. And I 
gave him a Glaſs of Brandy on Monday Night, and 
he drank it. And the next Day he ear and drank ; 
he drank ſome Broth, and eat boil'd Mutton at Noon 
and at Night he eat a Chop of Mutton, Bread and 
Cheeſe, and drank Beer and Brandy. On Wedneſday 
we had a Shoulder of Mutton roaſted, and after they 
had dined, I gave him a Plate of Meat, and he eat 
it in the Kitchen with me, and drank freely. And 


ſo he did every Day after while he was at our 


Houſe. 

Mr. Coniers. Did any ever ſee him eat, beſides 
your ſelf ? 

E. Baker. Yes. That Day that we had Fiſh, he 
was in the Kitchen ; and being there, he went and 
waſh'd his Hands, and I gave him a Plate of Fiſh, 
and ſet it by him; and he took it, and eat it. And 
I gave him a Bottle of Stout, and told him it was 
my Birth-day, and he muſt drink my Health ; and 
after he had drunk it, he pointed to his Forehead, 
henifying it was got into his Head; and about two 
Hours after, he was very merry, and danced about, 
and took the Tongs and play'd upon them. But 
after that he was mighty fick, and vomited fadly. 
And, ſays my Maſter's Brother, we ſhall ſee the 
Pins and Needles now. And to hide it, he falls a 
pulling the Fire over it. 

Mr. Comers. Did any of the Neighbours ſee 
him eat? 

E Baker. The 11th Day of the ſame Month, 
we had a Shoulder of Veal for Dinner ; and after 
Dinner, my Maſter bid me ſet by ſome for him, 
and he would have ſome Gentlemen to ſee him eat 
it. They were accordingly hid in the Buttery and 
Coal-hole ; and Richard Hathaway was brought 
down, and he took his Bread and Meat, and eat 


heartily, and drank with ir. 
Mr. Raymond. Who were thoſe Gentlemen that 


ſaw him eat? 

E. Baker. Mr. Collet, Mr. Norbery, Mr. Page, 
and Mr. Stanton. 

Mr. Coniers, Theſe Perſons are here. 

Mr. Serj. Fenner. My Lord, all this is of what 
was done after the Tryal, this Evidence ought not to 
be given; the Record bears Date the firſt Day of 
the Term, and all this is ſaid to be done in Novem- 
ber; it is all after the Record. 

L. C. J. Holt. It is to prove the Impoſture 
committed before now. What Mr. Kenſy ſays of 
his pretending to faſt twelve Weeks, tho' two or 
more be not within the Time of the Information, 1 
hope they may give it as Evidence ſubſequent, to 


Prove what was done before. 
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Mr. Serj. Jenner. But I oppoſe all this of eat- 
ing at their Houſe. 

L. C. J. Holt. It is an Evidence of his cheating 
ſince that Time, and that out of the Information; 
but it is an Evidence alſo to prove that his pretended 
Faſting before was a meer Deceit; for he then pre- 
tended to have faſted Ten Weeks before he came 
thither, and after pretends to continue faſting in the 
ſame manner; if that be proved to be a Fraud, it is 
ſtrongly to be inferred, that his pretended faſting 
before was ſo too. 

Mr. Ser j. Fenner. But then they may not give 
Evidence in Matter after. 

L. C. J. Holt. Matter afterwards that proves a 
Thing done before; for if a Confeſſion be made 
ſubſequent to an Ind ictment for a Crime, Shall not 
that Confeſſion after be brought as Evidence of the 
Thing done before ? Sure it may. | 

Mr. Serj. Jenner. And will that prove what 
was done betore ? 

L. C. J. Holt. It is certainly fo. The Thing is, 
Whether I can give in Evidence any Thing after 
to prove what was done before. If he pretends to 
faſt Twelve Weeks, Ten Weeks before he came 
there ; and the Two Weeks after, he did not faſt 
but only pretended it: Whether what he did 
after be not Evidence of what he ,did before ? Sure 
it is. For he that cannot hold out faſting Two 
Weeks, but was glad to eat, tho' he pretended 
to faſt, may ſtrongly be preſumed to have eaten 
_ the Ten Weeks, tho' then he pretended to 
alt. 

Mr. Conters. Call Mr. Stanton, (who appear d) 
Was you at Mr. Kenſey's Houſe to ſee Richard 
Hathaway eat ? 

Mr. Stanton, Yes. Mr. Kenſey came to me the 
11*h of November, and defired me to come to his 
Houſe, to ſee whether he eat or drank or not; 
and I went, and was put into a dark Place, and 1 
ſaw the Victuals before he was brought; there was 
five Slices of Meat, and Bread, and Beer. And he 
was brought where it was, and he looked about him 
earneſtly to ſee if any one ſaw him, and then he fell 
to, and eat as heartily as any Man could. And hear- 
ing a Noiſe whilſt he was eating, he run away with 
it, and ſer it on the Dreſſer. The Maid faid, there 
is no body coming; and then he went to it again, 
and eat it up, and drank the Drink, and fate down 
by the Fire. And afterwards we went to him, and 
carried a Bottle of Drink with us, and drank to 
him; but he made Signs that he could not drink, 
and ſhow'd us that his Belly clung to his Back, 
which we thought was very ſtrange. 

Mr. (oniers. Call Matthew Shipps, and 
Baxter. (They did not appear.) Jo. Hunt. ( He was 
ſworn.) My Lord, we call this Man to give you an 
Account of the ſtrange Noiſes that they pretended 
were heard in Mr. Welling Houſe; and we will 
make it appear how that Noiſe came. Mr. Hunt, 

ray give an Account what you know in this 

atter. 

Fo. Hunt, My Lord, an Acquaintance of mine, 
one Kelpin, told me that he had watch'd with 
Richard Hathaway one Night; and the next Day he 
came to me, and told me he fell aſleep, and had not 
watch'd him as he ought ; and defired me to fir 
with him, and to obſerve him as narrowly as I could, 
and fee if I could find any Deceit in him. Accord- 
ingly I did ſo; and when I came into the Room, 1 
ſate down on the Bed- ſide. There were two Gentle- 
men in the Room, Mr. Pocock, and Mr. Batler, and 
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Thomas Welling. He lay as if he were almoſt Dead. 
In a little Time his Maſter, Tho. We/lng, brought 
in ſome Pins in a Coftee-diſh, and ſaid he had 
brought them up that Day, and that he believed he 
would bring up more. And after this ſeeing of the 
Pins, I went to Mr. Pocock, and ſaid, I did imagine 
the Pins might lie in his Mouth, rather than in his 
Stomach ; and therefore it was very proper to have 
his Mouth ſearch'd. And Mr. Pocock replied, Who 
will venture to do it? And I ſaid, If they would 
waſh the Fire Poker clean, and put it into his 
Mouth, to prevent his biting my Finger, I would 


do it. Immediately upon this Hat hatay raiſed him- 


ſelf, and began to make a Reaching, as tho he 
would Vomit; and then IVelling and his Wife ſaid, 
now he is going to bring up Pins. Thereupon I 
kneeled down by the Bed- ſide with a Candle in my 
Hand to obſerve his Motions ; and after he had 


ſtrain d ſome times, he made a Motion with his 


Tongue at each fide of his Mouth, bur I could not 
perceive any thing come up his Throat, tho his 
Mouth was wide open ; and by and by he drew up 
his Mouth, and turned out two or three bright Pins, 
and preſently after two more, which I catch d in my 
Hands, and ſhew'd them to the Company, ſaying, 
they are bright and new; and his Maſter ſaid he be- 
lieved they came out of ſome Chandler's Shop. 
Afterwards Hathaway lay down very quiet, and ſo 
continued for ſome Time. And Helling s Wife coming 
into the Room, ask'd why the Charms were not pur 
on? I replied, I have been told the Charms have been 
aways taken off from him by the Witch; but was 
reſolved to watch ſo narrowly that Night, that they 
ſhould not be taken from him. Then Illing and 
his Wife offering to put on the Charms, Hathaway 
made a ſtruggling, as tho' he was unwilling to have 
them on; and Welling ſaid, you have always found 


Benefit by it, Why will you not? They are order d 


by Mr. Butler. 
L. C. J. Holt. What were thoſe Charms? 

” 70. Hunt. Three little Things in black 
Bags, I did not know what they were. And they 
ask'd him whether he was willing they ſhould be 
put on; if he was, he ſhould hold up his Hand ; 
but he was unwilling. Bur I ſaid I was minded to 
have them put on; ſo he lay ſtill, and Mrs. IH Elling, 
or ſome other Woman, ſe d them to the Boſom of 
his Shirt. After the Charms were put on, I watch'd 
to ſee what would hecome of them ; and perceiv- 
ing Hathaway to make ſeveral Motions with his 
Hands about them, I ſtruck his Hands. I bid him 
either keep his Arms ſtraight in the Bed, or elſe 
put them out of the Bed, for that the Charms 
{ſhould not be taken off that Night. Then I and 
the Company fitting ſtill about the Bed, We/lng 
ſaid, Hearken, you will not believe; hear what a 
Noiſe there is, the like is heard here almoſt every 


Night. Whereupon all were filent. Ar laſt I heard 


a {mail ſcratching or rubbing at the Bed's-feet ; and 
putting my Head cloſe to the Bed's-feet, liſtning, I 
heard ſomething ſcreek; and perceiving the Bed- 


cloaths tir, I took hold of the Fellow's Foot, and 


ſaid, I have caught the Witch that made the Noiſe 
I thought it had been Mice at firſt ; but ſeeing the 
Cloaths move, I catchd his Foot. Thereupon 
Hathaway roſe up, and in a Paſſion made a Motion 
towards me with both his Hands ; but I lifting u 
his Foot, he fell back upon his Pillow, and lay fel 
and the Noiſe ceaſed; and about Five a-Clock in 
the Morning I left him, and the Charms upon him. 
Mr. Coniers. Call Eliaabeth Brand { who ap- 
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cared), Pray give an Account what you 
= CalleQtion of Money for Richard — q 

Eliæ. Brand. There was betwixt Six and Seven 
Pounds gathered. 

L. C. J. Holt. How was it gathered? 

Elis. Brand. We went about to get Money for 
him to bear his Charges to Guilſord, and we got he. 
twixt Six and Seven Pounds. | 

Mr. Broderick. Do you know of any other Sums 
that were gathered for him? 

Elis. Erand. Yes ; but I know not how much, 

Mr. Comers. Who employ d you to do this? 

Elis. Frand. A great many of the Neighbours, 

I. C. J. Holt. Who was the Money paid to- 

— Brand. To Mrs. Welling. 

r. Comers. Do you know any thing of his 
un arab Alordack? eas 

Eliz. Brand, I over-perſuaded her to let the 
Fellow ſcratch her. 

L. C. J. Holt. Did ſhe conſent to it? 

Elis. Brand. Yes, my Lord. I call'd her, and 
{aid to her, Let me perſuade you to ler this Fellow 
{cratch you; and ſhe bid me go and fetch him, 
And he came, and fits him down on a low Seat. 
Says ſhe, Will you engage he ſhall not ſcratch my 
Eyes out? At laſt he ſcratches, and there came ng 
Blood; and he ſcratches again, and then the Blood 
came; and he cry'd, O my Eyes, O my Eyes. And 
I faid, now the Blood comes, and he ſtared. Says 
I to him, Can you ſee me ? Yes, ſays he, as well 
as ever I could. 

Mr. Coniers. Mr. Herne, you was at Guilford 
Aſſizes, How long did this Fellow pretend he had 
taſted ? 

Mr. Herne, I cannot be poſitive what he ſaid at 
the Tryal as to that; but they ſaid he had fiſted 
ſix Weeks, before Dr. Martin tried the Experiment 
with him. 

Mr. Coniers. Call Marth. Shipps (he was ſtoarn.) 
Was Richard Hathaway under your Cultody ? 

M. Shipps. Yes. He was brought from G1“ 
ford Afſizes upon the 31ſt of July laſt. He came 
home at Eleven a- Clock at Night, and they told me 
he was come a Priſoner from G:/ford to the Mar- 
ſhalſea, where he continued Four Days, and he was 
ordered to lie with me; and every Night that hz 
lay chere, he ſlept very well to my thinking: And 
ſeveral times I ask'd him how he did, he anſwer d, 
he was pretty well; and every Day while he was 
there, he ear and drank with me, as the reſt of the 
Servants of the Houſe did, and was not in all that 
Time in any Fit as I could perceive, but went very 
well out of the Priſon. 

L. C. J. Holt. What did he fay at the Aſſtzes 
about his Faſting ? 

M. Shipps. I was not at the Aſſtzes. 

Mr. Comers, Then we mult leave it here. 

Mr. Broderick, My Lord, we have the Woman 
here that they pretended was the Witch; bur it 
may be, they may think it not proper, and there- 
fore we ſhall let her alone. 

Mr. Serj. Jenner. My Lord, and you Gentle- 
men of the Jury, | am Council for the Defendant, 
Richard Hathaway, who is indicted for a Cheat and 
Impoſtor; and it is for pretending himſelf to be 
bewitched, and that he has uſed indirect Arts and 
Means to make People believe he was ſo bewitch'd ; 
and that this Sarah Morduck was the Perſon that 
had bewitch d him; and that this was contrived by 
him, in order to bring Miſchief and Damage on 
this Sarah Morducſ, and to the evil Example of the 
| Queen's 
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Queen's Subjecks. Lou have heard the Evidence 
har has been given, and therefore I ſhall not repeat 
ir. but only obſerve ſome good Things to you. The 
Doctor has taken a great deal of Pains in this Cauſe ; 
but that which he does tell you by Hearſay, what 
other Perſons have told him, is not ſuch Evi- 
Jence as you are to take any Notice of, that is, what 
hon told him, and likewiſe what other Perſons 
told him concerning this Man; for what they have 
cid to him of this Man, tho' it may be true, is 
not to come under your Conſideration. There are 
fveral others that have given Evidence of what 
other Perſons have ſaid, and they have given it as 
their Opinions that what this Man did was the Cauſe 
of their Doings; of which you are to take no No- 
tice, But, my Lord, that which ſeems to bear moſt 
hard upon us, is, That becauſe the Doctor, and ſe- 
reral others have been abus d, both before and after 
the Tryal, for what they endeavour d to do; there- 
fore they would inſinuate as if my Client had had 
a Hand in ir. But if a Man be doing any thing, 
and another takes the Advantage of it, to do another 
1 Miſchief, I hope that Miſchief ſhall not be laid 
to his Charge. My Lord, there is one Man that has 
iven a great deal of Evidence as to his Vomiting of 
Bins, and ſays that he was by, and he ſwept the 
Ground, and after he had Vomitted, there were 
Pins upon the Ground; and when he had a Chamber- 
t to vomit in, he could not find any Pins there; but 
there was ſome upon the Ground again. So like- 
wiſe for his Faſting, you have had Evidence to 
prove that a Cheat. And this ſeems to affect 
him moſt, that all this Pretence to be Bewitch'd, 
and Vomiting of Pins, and Faſting, was a Cheat. 
This is the Matter that they accuſe him of. Of 
which if he be really Guilty, I come not here to 
defend him; but I am to defend him as far as 
Witneſs will do. And now, my Lord, if my Brief 
be true, we ſhall fatisfy you that my Client was 
in a very lamentable Condition, ſuch as one would 
think no Man could be in and live; and I will 
lead you by theſe Steps. When he was thus 
diſabled, could neither ſpeak, nor take Suſtenance ; 
his Maſter, after he had ſerved him Two Years, 
and he had lived very civilly, and behaved him- 
ſelf well in his Maſter's Service, till he fell thus 
ill: Then he was fo ill, that after the Maſter had 
ſpent a great deal of Money with Doctors and 
Apothecaries, he could get no Cure for him; then 
he got him into the Hoſpital, and there he con- 
tinued a long Time, and at laſt they gave it in 
that he was incurable, and they turn'd him our. 
But his Maſter made Intereſt, and got him in again, 


and he continued ſome Time there again; and 


there it was that he was firſt thought to be be- 
witched : For they had him twice, and could do 
no good with him, and the Tenders told him he 
muſt lie under ſome evil Tongue; and thereupon 
he was turn'd out as incurable, and with that In- 
ſtruction that it was an incurable Diſeaſe. So he 
came home again, and his Maſter and Miſtreſs 
were acquainted with it; and they conſider what 
Perſon it ſhould be that ſhould have any evil De- 
lign againſt him. And at laſt they recollect, that 
his Maſter had taken a Room over the Head of 
this Sarah Morduck, and ſhe had gone to the Shop 
often, and had given them very ill Words, and ſhe 
ſhould be even with him one Time or other ; 
and therefore they concluded this Woman was the 
Perſon, Upon this there were many Things con- 
trived, what Courſe they ſhould take to do him 
* = there was one Thing concluded upon 
ol. IV. 


The Tryal of RICHARD Hathawar. 


625 


in order to his Faſe, (which I think none ſhould 
adviſe) that is, the Buſineſs of ſcratching. But this 
Woman, when ſhe was accuſed by them of be- 
witching him, ſhe offered herſelf to be ſcratch d, 
and ſhe was ſcratch'd, and from thence this Man 
found Eaſe. Bur afterwards he fell ill again, and 
he went into London, and was examined at Sir 
Thomas Lane's; and upon Examination they thought 
that this Man did lie under ſuch an Affliction. 
I cannot fay it is an irreligious Thing to ſiy there 
are Witches in the World ; but this Man lay under 
ſuch a Diſtemper, that no Doctor could know 
what to do with it. And they could not imagine 
who ſhould do it but this — and ſhe was 
there ſcratchd by him, and he did find Relief 
by it. My Lord, this being the Matter of Fact, 
we ſhall call very ſubſtantial Witneſſes to prove it. 
As to his Faſting, we ſhall prove that he was put 
under the Care of very ſubſtantial Perſons, and 
that he did not eat or drink for Three Weeks 
or a Month; ſo that it will appear we had no 
Contrivance in the World, but only would get 
Eaſe - we could, We have Twenty Witnelles 
to call. 

L. C. J. Holt. Let them all be call'd. Call as 
many as you will. 

Mr. Serj. Jenner. Call Anne Eaton. (She ap- 
peared.) Do you know Richard Hathaway ? 

Anne Eaton. Yes, Sir. 

i Mr. Ser j. Fenner. How long have you known 

im ? 

Anne Eaton, Ever ſince he came to his Maſter. 

Mr. Serj. Jenner. How long is that? 

Anne Eaton. About Five or Six Years. 

Mr. Serj. Jenner. Do you know what Condi- 
tion he was in Two Years ago ? 

Anne Eaton. Yes. 

Mr. Serj. Jenner. Then pray give my Lord 
and the Jury an Account of ir. 

Anne Eaton. I watch'd with him ſeveral Nights. 
a Mr. Serj. Jenner. Where did you watch with 

im? 

Anne Eaton. At his Maſter's Houſe. 

* Serj. Fenner. In what Condition was he 
then ? 

Anne Eaton. He was in a very bad Condition, 
he was dumb and blind, and his Senſes were gone, 
and he ſeem'd as if he were dead ; and when his 
Senſes have come to him, he has burn'd like a 
Flame of Fire. | 

I. C. J. Holt. How long did you watch with 
him? | 

Anne Eaton. About Nine Weeks. 

L. C. J. Holt. Did he faſt all that Time ? 

Anne Eaton. Yes, my Lord. 

L. C. J Holt. Might he not eat in that Time, 
and you not ſee him ? 

Anne Eaton. I was with him conſtantly at Nights, 
but not in the Day; I have been with him Four 
or Five Days and Nights together, and did not ſee 
him eat or drink. 

L. C. J. Hor. What Time was this that you 
watch'd with him ? 

Anne Eaton. From the Time that he came from 
Madam »Davenport's, till your Lordſhip confined 
him. 

L. C. J. Holt. Who put him to Madam Da- 
venport 's? 

Anne Eaton. I had nothing to do with that. 

Mr. Serj. Jenner. Can you not tell what Month 
that was in? 

Anne Eaton, I can't tell that. 

LIL Mr. 
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Mr. Raymond. Did you obſerve him all that Time? 
Anne Eaton. When I went out, I left one al- 


ways in my Room. 5 
L. C. J. Holt. You ſay you were with him Four 


or Five Days and Nights together. 


Anne Eaton. Yes, my Lord. 

L. C. J. Holt. Were you with him all Night 
and all Day? | 

Anne Eaſon. My Lord, ſome Days I had Occa- 
fion to go out, but then I left ſome Neighbours 
with him. : 

Mr. Serj. Jenner. Call Gibſon. (Who appeared.) 
Do you know this Man, Richard Hathaway e 

Gibſon. | have ſeen him in a deplorable Condition. 

Mr. Serj. Jenner. When was this that you ſaw him? 

Gibſon. About Two Years ago. His Maſter 
ask d me to go and ſee him, and when I came 
up I faw him foaming at Mouth ; I thought he 
would not live till Morning. The next Day. his 
Maſter deſired me to watch with him at Night; 
and I did, and he was ſo bad that I thought 
he would not live till Morning. Afterwards I ſaw 
him again, and he was blind and dumb, as it 
appeared to me. And he had a ſtrange Motion, 
he threw himſelf forward, and afterwards threw 
himſelf backward, as if his Head =- in the Reins 
of his Back; and I ſaid to this Woman then, I 
believe he has broke his Back. I believe this was 
after he came from Madam Davenport, about the 
Time that he appeared at the Bar at Weſtminſter. 
IL. C. J. Holt. The firſt Time that you ſpeak 


of, when you ſay he was blind and dumb, you 


ſay that was Two Years ago; was he blind and 
dumb when you faw him the Second Time? 
Gibſon. Yes, the Second Time I ſaw him he 


was blind and dumb. I ſaw him ina deplorable 


Condirion Three Times. 
Jurynan. We defire to know the Circumſtan- 


ces of his Condition. 


L. C. J. Halt. The Jury deſire to be ſatisfied of 


the Circumſtances of his Condition. Yot ſay you 
faw him Two Years ago, and he was then in a 
deplorable Condition, and you ſaw him twice after; 
the Jury would have you deſctibe the Circum- 
ſtances of it as plain as you can. 

Gibſon. His Maſter defired me to go to him, 


and I was willing to oblige him; and when 1 


came to him, he was both blind and dumb. 

L. C. J. Holt. How long was this after you 
ſaw him the firſt Time? 

Gibſon. About half a Year after. 

L. C. J. Holt. Are you a Neighbour ? 

Gibſon. Yes, my Lord. | 

L. C. J. Holt. You fay you faw him Two Years 
ago, and you ſay he then foamed at Mouth and 
Noſtrils; was he blind and dumb then? 

Gibſon. No, my Lord ; but he was when I faw 
him the ſecond Time. 


I.. C. J. Hot, When did you ſee him after? 


Gihſon. It was about a Twelve-month after that 
I ſaw him. | 
L. C. J. Hot. And not before? 
i 1 He was Seven Weeks in the Ho- 
pital. 
Mr. Broderick. / Then you did not ſee him in the 
Hoſpital. | 
Gihſon. I did; but he went almoſt double. 
Mr. Broderick, Did you hear any Thing of Mrs. 
Morduc then? | | 
_ Gibjon. No, Sir. 
L. C. J. Holt. What Trade are you? 
Gihſon. I am a Glazier. 
Mr. Coniers. Have you no other Trade? 
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Gibſon. Sometimes I work at the Cyp, 
houſe. One Sunday we went to hear Dr. Prat — 
R. Hathaway went with us. And when we * 
gone out a-Door, he could not ſpeak ; and when ka 
came upon the Bridge, his Face was drawn *. 
ſo ſtrangely that it aſtoniſhed me; he ſtagger d vl 
Length of this Table, and his Face was drawn in 
again, and he fetch'd a Reel; but in a Quarter of 
an Hour he ſpoke, and his Speech continued till he 
came to Gracechurch-ſtreet, and there we met My 
Fox, and ſo he continued till we came to Biſpopſgate 
But coming to Iounſclitch, he made Motions that 
his Speech was gone again. 

L. C. J. Holt. Did you hear him ſpeak at jyep. 
minſter? | 

Gibſon, No, my Lord. 

Mr. Serj. Jenner. Call ummery, (who appeared) 
Do you know this Man ? 

Hummery. Yes, I am a Neighbour. 

L. C. J. Holt. What is thy Name? 

Flummery. Flummery. After Guilford Aſſines 
went to ſee him, and he was in a lamentable Con- 
dition; he was like a Stock or Stone, Blind and 
Dumb. I went to ſee him ---- | | 

L. C. J. Holt. Did you ever ſe him before? 

FHlummery. I ſaw him ſeveral times, but took ng 
notice of it; but then his Eyes ſtood wide open. 

L. C. J. Holt. And yet you fay he was blind, 
How could that be? 

Hummer y. My Lord, I will tell you how ;! 
tried him, I wagg'd the Hair of his Eye-Lids, and 
py the Candle to his Eyes, and he took no notice 
OT it. 

L. C. J. Holt. How could you know that he did 
not ſee e * 

Flummery. I tried him. 

L. C. J. Holt. How did you try him? | 

Hummery. I tried them with my Fingers, and 
his Eyes would not wag. | 
L. C. J. Holt. Did he not look then as he looks 
now ? 

Hummery. No. | | 

Mr. Broderick. Did you ſpeak to him then ? 

Flummery. Les, but I could not make him Hear 
nor Anſwer me. | | 

L. C. J. Holt. Could he ſpeak then? 

FHlummery. No, May it pleaſe your Lordſhip. 

Anne Pearſe, Sworn. | 

Mr. Serj. Fenner. Anne Pearſe, Pray tell my 
Lord, what you know of this Richard Hathaway. 

Anne Pearſe. I belong to the Hoſpital. When 
he came into the Hoſpital he was very bad. 

L. C. J. Hot. Was he Blind and Dumb when he 
came in? | | 

Anne Pearſe. After he was brought in he was put 
to Bed, and he was taken with a Fir, and I was 
call'd to him ; and I came to him, and he did not 
ſtir much, and turn'd up his Eyes. And afterwards 
one of his Maſter's Journey-Men came to him, and 
he raiſed him out of his Bed ; and one came to 
me and faid, Siſter, he is come to the Fire, but he 
is very bad ſtill. Says I, What did you raiſe him 
out of his Bed for ? He went upon his Ankles al- 
moſt ; he went very Weakly, and continued ſo fer 
ſome time. 

Mr. Serj. Fenner. How long was he in the Ho- 
ſpital ? 

Anne Pearſe. About Five Months. ; 
Mr. Serj. Fenner. Was he out, and came 1n 
again? | 3 

Anne Pearſe. Les, he was. He complain d he 


could not go to Stool; and the Doctor gave him 
Quicſꝶſiluer; 


1702. 


Quickſilver 3 and when it came from him, I heard 
he Apothecary made him take it again, and ſwal- 
low it again. a 

Mr. Serj. Fenner. When he came in the ſecond 
ume, Was you there then? | 

Anne Pearſe. Yes. | 

Mr. Serj. Jenner. How long was he there the 
ſecond time? | 

Anne Pearſe. How long he was there the ſecond 
time, I cannot tell. : 

Mr. Serj. Jenner. Can you tel! when he was put 
n the ſecond time? 

Anne Pearſe. No. 

Mr. Serj. Jenner. What was your Opinion of him? 

Anne Pearſe. | apprehended him to be in a very 
ſtrange Condition; he lay Seven or Eight Days, and 
did not Fat or Drink; he had taken Quichſilver, 
and it did not come from him, and the Doctor 
wonder'd it ſhould lie ſo long in his Body. 

Mr. Broderick. Did the Dottor or you appre- 
hend any Thing of Witchcraft in the Caſe ? 

anne Pearſe, No, Sir. But at this time his 
Eyes were ſet in his Head. : 

Mr. Broderick. When he was recovered out of 
thoſe Firs, did he pretend that he was bewitch'd ? 

anne Pearſe. No. | 

L. C. J. Holt. Did you never hear him complain 
that he was bewitched ? 

Anne Pearſe. No, my Lord, I did not hear of that. 

Mr. Serj. Fenner. Call Jo. Smith (who appeared.) 
Mr. Smith, Do you know this Perſon, Richard 
Hathaway ? | 

Mr. Smith. Yes, Sir. | 

Mr. Serj. Fenner. How long have you known 
him ? 
Mr. Sth. About Five or Six Years. 

Mr. Serj. Jenner. How far do you live from 
him ? 

Mr: Smith. I believe about two Stones throw. 

Mr. Serj. Fenner. Were you well acquainted with 


his Condition two Years ago. 


Mr. Smith. Yes, I have done Buſineſs for the Fa- 
mily ſeveral Years. About Five Years ago, I found 
him much afflicted with Convulſion Fits at his 
coming to his Maſter. | 

Mr. Serj. Jenner. How was he ahout two Years ago? 

Mr. Smith. He was in a very ſtrange Condition; 
and I adviſed his Maſter to ger rid of him, and to 


get him into the Hoſpital. 


Mr. Serj. Jenner. What did he ail? 

Mr. Smith. He lay in a very ſtrange Condition. 

Mr. Serj. Fenner. How did he lie ? 

Mr. Smith. He lay ſtruggling and ſtriving often, 
and ſometimes like a Man that was dead; and 
once when he lay in that Condition I laid Cupping- 
Glaſſes to him, and that enliven'd him. 

L. C. J. Holt. What did you imagine ailed him? 
Did you think he counterfeited or not? 

Mr. Smith. Indeed, my Lord, I can't tell that. 

Mr. Serj. Jenner. Why did you adviſe his Ma- 
ſter to put him into the Hoſpital ? | 

Mr. Smith. I can't tell. 

Mr. Phipps. You ſay you have known him Five 
Years, and that he has been troubled with Fits. Did he 
ever talk of being bewitch'd till within this two Years ? 

Mr. Snith. No, not till within theſe two Years. 

Mr. Bar. Hatſe/!l, When he lay ſeemingly dead, 
you do not know whether he counterfeired or no. 

Mr. Smith. No, my Lord. 

Mr. Bar. Harſell. Do you think a Man can be in 


ſuch a Condition as he ſeem'd to be, and yet only 
Counterfeit 2 
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Mr. Smith. Indeed, my Lord, I know not. | 
examined him whether he was ſubjett to thoſe Fit® 
formerly; and he told me, he was very much trou- 
bled with them in the Country. 

L. C. J. Holt. You do not anſwer the Queſtion: 
Cannot a Man counterfeit in ſuch a Cafe > What do 
you think of that ? 1 

Mr. Smith. Without doubt it may be counterſeited. 

L. C. J. Holt. You ſay, when he was in thoſe 
Fits, you put Cupping- Glaſſes to him, and it en- 
liven d him; now if he were in a real Convulſion, 
do you think it would have enliven d him? 

Mr. Smith. Sometimes it may be ſo. 

Mr. Serj. Jenner. Call Elizabeth Willoughby (be 
appeared.) Mrs. Willoughby, pray give my Lord an 
Account whether you know Richard Huthaway, and 
what you know of him. | | 

E. Willoughby. Sir, I have ſeen him fince the 
Aſſizes at Guilford. 

Mr. Serj. Jenner. Did you never ſee him before? 

E. Willoughby. Yes. | 

Mr. Serj Jenner. Then give an Account of what 
Condition you have ſeen him in. f 

E. Willoughby. 1 have ſeen him when the 
Breath came out of his Mouth like the Barking of 
a Dog. I had a Child that was troubled with Fits, 
and I was above Stairs, and I heard a great Noiſe ; 
and I went out of the Door to ſee what was the 
Matter, and over the Hatch lay Richard. Lord bleſs 
me, ſays I, is it you makes this Noiſe ? And } 
could not fancy any Thing, but that it was like the 
Barking of a Dog. * 

L. C. J. Holt. How thick was it? Was it not like 
other Folks ? | | 

E. Willoughby. No. 

Mr. S. Jenner. What ailed him? _ 

E. Willoughby, I cannot tell what aile him. 

L. C. J. Holt. Do you think he was bewitched ? 

E. Willoughby. I believe he was, my Lord. 

L. C. J. Holt. 1 ſuppoſe you have ſome Skill in 
Witchcraft. Did you ever ſee any Body that was 
bewitched before ? 

E. Willoughby. My Lord, I have been under the 
ſame Circumſtances my ſelf when I was a Girl, in 
Sir Edward Bromſield's Time. 

L. C. J. Holt. How do you know you was be- 
witched ? | 

E. Willoughby. There was a Woman taken up 
upon Suſpicion for it. 

L. C. J. Holt. For bewitching thee ? 

E. Willoughby. Yes, my Lord. | 

L. C. J. Holt. Did you ſcratch her? 

E. Willoughby. My Lord, I had no power to do 
any thing. I flew over them all. | 

L. C. J. Holt. You ſay you were in the ſame 
Condition with this Man, and you fay you flew; 
Did you faſt roo ? 

E. Willoughby. One held me by one Arm, ano- 
ther by the other, and another behind, and I flew 
ſheer over their Heads. 

L. C. J. Holt. Woman, can you produce any of 
theſe Women that ſaw you fly ? 

E. Willoughby. It was when I was a Child; 
they are dead; it was in old Sir Edward Bromfield's 
Time. 

L. C. J. Holt. What became of that Woman that 
made thee to fly? | 

E. Willoughby, J cannot tell, I have been well 


ever fince I was Married. 


Mr. Serj. Fenner. How was you cured of that 
Witchery ? 

E. Willoughby. How do I know ? 

L1112 Mr. 
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Mr. Comers. Did you ſcratch her? 
E. Willoughby. How ſhould I ſcratch her, when 
I had not er to ſee her ? | 

Mr. Comers. And yet you believe this Man was 
bewitched as well as you. What Condition Was 
this Man in 2 How long did he lye in this Con- 
dition, 

E. Willoughby. Night and Day he has lain 


over the Hatch, and over the Bed, and made a 


great Noiſe with his Breath. 
Mr. Serj. Jenner. Who did you ſuſpect had 
done him this harm? E] | 

E. Willoughby. 1 know nor that. 

Mr. Broderick. Are you a Widow ? 

E. Willoughby. No, Sir. 

Mr. Serj. Fenner. Call Keeling. (he appeared.) 
Do you know any Thing concerning this Richard 
Hathaway. hes 

Keeling. I watcht with him 9 Nights. 

Mr. Serj. Fenner. What did he Eat or Drink all 
that Time? | 

Keel, He did neither Eat nor Drink, nor had he 
any Stool all that Time. -— 

I. C. J. Holt. Did you watch with him 9 Nights 
and Days? 

Keel, There was another Man that watch'd with 
him in tne Day; as I came out, he was let in; and 
as he came our, I was let in. 

Mr. Serj. Fenner. How long was this before the 
Tryal ? 

Keel Two or three Days before he came before 


Sir Thomas Lane. 
Bridges Sworn. 


Mr. Serj. Jenner. Did you watch with Richard 
Hathaway ? 

Bridges. Les. 

Mr. Serj. Jenner. How long ? 


Bridges. Nine Days. 
Mr. Serj. Fenner. Did you watch with him the 


fame Days that he watch'd with him in the Nights ? 

Bridges. Les. 

Mr. Serj. Fenner. Did you not ſtir from him till 
he came ? | 

Bridges. No. | : 

Mr. Serj. Fenner. Did you ſee him Eat or Drink 
all that Time? 

Bridges. No. : 

Mr. Serj. Fenner. Where was it that you watch'd 
with him ? 

Bridges. In an old empty Houſe. 

L. C. J. Holt. Where was this Houſe ? 
Bridges. By a Dock on the Bank:/ide in St. 
Mary Overy's Pariſh. 

L. C. J. Holt. How came you to put him into 


that Houſe ? : 
Bridges. The Maſters of the Pariſh put him 


in it. 
Mr. Webb ſworn. 

Mr. Serj. Jenner. Mr. Webb, did you get a Houſt 
to put Hathaway in ? | 

Mr. Webb. Yes. 

I. C. J. Holt. How came you to do fo ? 

Mr. Webb. His Maſter uſed to work for me, 
and he came to me, and ſaid, I cannot tell what 
to do with my Man, unleſs the Maſters of the 
Pariſh take ſome Care of him; and-I did ſpeak with 
ſome of them about it; and they ſaid, we will 
not trouble the Pariſh about it, we will ſpend a 
Crown a-piece, and put theſe Men into the Houſe 
with him, 

L. C. J. Holt. You took the Houſe then? 

Mr. Webb, We borrowed the Houſe, it being 


empty, and put in theſe Two Men. 

four or five Neighbours more, and 1 ad r Fray 
They fay you vomit Pins, I will be atis 
whether it be true or no; and we ſtript him, a, 
o_ — _ _ _ 3 we ſearch d his Stine 

is Stockings, his Breeches, and his Hat, f 
find no Pins about him. 155 dat coal 

Mr. Serj. Jenner. Did he eat or drink all th 
Time you were there. ; 

Mr. Webb. No, my Lord. 

Mr. Serj. Fenner. Did he vomit ? 

Mr. Webb. Yes, I went to him on Thur, 
Morning, and he had a husky Cough, and ] thought 
he would have been choak d; and at laſt he made 
a Crumb of Spittle out of his Mouth, and there 
were Three Pins came from him in the Spittle 
as ruſty as if they had lain in a Ditch Seven Year; 
About Saturday following he had I believe Four 
Pins more came from him; I took them, and [ 
think the Hands of Man could not join them 4; 
thoſe Pins were. On Sabbath-day in the Morm. 
ing, a Gentleman came and deſired him to go to 
Church with him, and deſired him to drink a Pint 
of Ale, but he did not drink half; and about Five 
a- Clock in the Afternoon came Mr. Sutton the 
Apothecary, and I ftay'd with him till Six on Mb. 
day, ard heard not a Word from him. 

Juryman. What People came in to ſee this 
Fellow while you watch'd him? 

| Keeling, No Man, Woman, or Child came to 
him the Time I was there, but only that Sunday 
Night rhat my Maſters were there, and I faid 
you do not put him here to ſtarve him ; and 
they bid me aſk him if he would eat any Thing, 
if he would eat any Thing, he might have it. 

Mr. Coniers. Did you not uſe to carry him out 
ſometimes ? 
ug. We ey carried him out. 

r. Comers, Juſt now you ſaid he was out 
Sabbath-day. : i 
Feeling. Les, but never otherwiſe. 

Mr. Broderick, Was he in a Ground-Room, or 
up Stairs ? 

Keeling. He was in a Ground-Room. 

L. C. J. Holt. Were there any Windows in it? 

Keelins, Yes. | | 

L. C. J. Holt. Was there any Caſement ? 

Keeling, Yes, there was. 

Jurynan. We defire to know of this Witneſs, 
whether he never was aſleep in that Time while 
he warch'd with him. 

Keeling. No, I fat Juſt at his Head. ] ſlept in 
the Day-Time. | 

L. C. J. Holt. You that watch'd with him in 
the Day, did you not ſleep all Day? 

Bridges. No. | | 

L. C. J. Holt. How came you to concern your 
ſelf in this Bufineſs ? Are you one of the Maſters 
of the Pariſh ? 

Mr. Webb. No, I am not, but it was my Turn 
to he Overſeer, and his Maſter ſpoke to me to 
ſpeak to the Church-Wardens ; and I did, and they 
ſaid they would not put the Pariſh to the Charge, 
but do it themſelves. 

L. C. J. Holt. What Trade are you? 

Mr. Webb, A Lighter-Man, my Lord. 


Il ſtworn. | 
Mr. Serj. Jenner. Do you know this Richard 
Hathaway? 
Dell. Yes. 


: Mr. Serj. Fenner, How long have you known 
im? 
Dell. 
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Dell. Ever ſince he was an Apprentice. 


Mr. Serj. Jenner. Did you know him Two ruſty 


Years ago? 

Dell. Yes. | 

Mr. Serj. Fenner. What Condition was he in then? 

Dell. I was at the Aſſwes at Guildford —— 

Mr. Serj. Jenner. What did you know of him 
hefore that Time ? 

Dell. I took no notice of ſuch Things. 

Mr. Serj. Jenner. Can you ſay any Thing of him? 

Dell. I can ſay, that the Night before he was be- 
fore Sir Thomas Lane | watch'd with him, and he went 
10 Stool, and in his Excrements there was a Lump 
of Hair, looſe Pins, a Stump of a Nail, half a 
Nutſhell, and Two or Three Pieces of Stone. 

Mr. Serj. Fenner. And this you ſaw. 

Dell. ſaw him in a very deplorable Con- 
dition. 

L. C. J. Holt. How? In what Condition? 

Dell. This is all I have to fay. 

Mr. Serj. Jenner. What do you call a deplo- 
rable Condition? 

Dell. He lay in ſuch a Condition as if he were 
Dumb; and if he was not, I believe he is the 
greareſt Villain in the World. 

L. C. J. Holt. How do you know thoſe Excre- 
ments came from him? 

Dell, I was one of the Three Men that watch'd 
with him that Night. We had Two Chamber- 
Pots; theſe Things were in the firſt Stool, and 
when he had the ſecond Stool, he ſat on. the Por, 
and when he had done, we look d, and there was 
nothing in it. . 

L. C. J. Holt. And were theſe Things in the firſt ? 

Dell. Yes, in the firſt ; in the other there was 
none. And there were Twenty Neighbours more 
that ſaw them. 

Mr. Serj. Fenner. Was Penn there ? 

Dell. Yes, he was there. 

Mr. Serj. Jenner. Mr. Benn, was this fo ? 

Benn. Yes. 

Mr. Serj. Jenner. Did you help watch with him? 

Benn. Les. | 

Mr. Serj. Jenner. And are you ſure thoſe Ex- 
crements came from him ? 

Benn. Yes, Tam ſure. I ſtood over him with 


2 naked Sword. 


Mr. Serj. Fenner. Why did you ſtand over him 
with a naked Sword ? 

Benn. Becauſe People ſaid he was bewitched. 

L. C. J. Holl. Who employed you to watch 
with him ? 

Benn, I went into the Houſe, and I told his 


Maſter, if they would watch him in the Day, I 


would in the Night. 
Powel called. 

Mr. Serj. Fenner. What do you know of this 

tter ? 

Poxwel. This Man and I went up one Night — 

Mr. . Serj. Fenner. When ? | 

Powel. February was Twelve-month. We went 
up and look'd upon him, and he lay as one dead, 
and he did not wag his Eyes; and preſently he hook d 
his Neck about in ſuch a manner that I thought 
he had broke it; and he foamed, and we took 
the Foam from his Mouth, and in it were Five 
Pins, the crookedeſt Rams-horneſt Things, that I 
believe no Man could do them ſo. | 

Mr. Serj. Fenner. That was one Night, did you 
ſee the fame at any other Time? 

Pome!, Yes, Sir. _ 

L. C. J. Hon. But you did not ſee them come 
from him? 
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FPowel. I took it from his Mouth, and they wete 


I. C. J. H. How ſhould they be ruſty ? 
Mr. Serj. Fenner. The Stomach will make them 


rulty, Call Madam Davenport. (She appeared.) 


Madam, pray give my Lord and the Jury an Ac- 


count what you know concerning Richard Hatha- 
way, when he came to your Houſe, and how he 
was managed there. 

Mrs. Davenport. My Lord, one Saturday I ac- 
cidentally went to Dr. Hamilton's to viſit his Wife, 
and I ſaw with the Doctor this Fellow's Maſter 
ſtanding there ; and I perceived he was come to 
defire the Doctor to perform a Promiſe he had 
made to him formerly —— 

L. C. J. Holt. Was this before the Tryal, or 


after? 


Mrs. Davenport. It was after the Tryal. I came 
accidentally to the Doctor's, and ſaw the Fellow's 
Maſter with the Doctor. 

L. C. J. Holt. Was the Fellow there himſelf? 

Mrs. Davenport. No, my Lord, I never ſaw 
him there. But ſtanding there, I perceived him 
expecting the Doctor to make good a Promiſe 
he had made him about this Fellow. I found 
the Doctor demurr'd upon it, not knowing where 
to put him, At laſt ſays he to me, Mrs. Da- 
venport, will you let me have a Garret in your 
Houſe ? Doctor, ſays I, you ſhall have my whole 
Houſe at your Service, if you have occaſion for it: 
I thought nothing of this Fellow, till the Doctor 
told me it was for him. And the Dottor told 
me he ſhould come that Night. Says the Fellow's 
Maſter, I will not ſend a Bed, that the DoQtor 
may be ſatisfied there is no Cheat. And the Doctor, 


to prevent any Cheat, defired me to go and buy 
an old Bed. So I went and got a Bed in Long- 


Lane ; and at Night he was brought by his Ma- 
ſter and ſome of his Neighbours. And truly I 
3 when I ſaw him, he ſeemed very 
weak. 

Mr. Serj. Jenner. What did you do with him ? 

Mrs. Davenport. They ſaid he had Fits, and 
I found I muſt take other Meaſures with him 
than I thought of. His Maſter defired he might 
be ſearch d; and my Son and Two Men more 
ſearch'd him. So he went to Bed, and was watch'd 
with that Night, and in the Morning he was ſtruck 
blind. 

L. C. J. Holt. At your Houſe ? 

Mrs. Davenport. Ves, my Lord. 

Mr. Serj. Fenner. Did you appoint any Perſons 
to watch with him? | 

Mrs. Davenport. Yes. 

Mr. Serj. Fenner. Did you watch with hi 
your ſelf ? 

Mrs. Davenport. Yes, ſeveral Times. 
I. C. J. Holt. How long at a Time did you 
watch with him ? 

Mrs. Davenport, But one Night at a Time my 
ſelf. 

L. C. J. Holt. When you did watch with him, 
did you watch the whole Night ? 

Mrs. Davenport. Yes, ſeveral Nights; and this 


+ Gentlewoman or my ſelf took care of him always. 


Mr. Serj. Jenner. What did he eat or drink 
while he was there ? 

Mrs. Davenport. Nothing. As for his Faſting, 
the Doctor gave me a gteat Charge, and faid he 
knew I would do it. ET 

Mr. Serj. Fenner, All the Time you watch'd 
with him, you ſay he did neither Eat nor Drink. 

I 


L. C. J. 


_—_— 
——_ es. 
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L. C. J. Holt. How many Nights did you watch 
with him in the Seventeen ? 
Mrs. Davenport. But Two. 
L. C. J. Holt. How many Days? 
Mrs. 71 Every Day. 
L. C. J. Holt. Did you watch with him every 


Day your ſelf? 


Mrs. Davenport. Either my ſelf, or this Wo- 
man, or the Servant, or my Son Davenport. He is 
now gone to Sea. My Lord, I do not tell you I 
kept him in the Garret all this time. 

Serj. Fenner. When you left him, who re- 
lieved you ? 

Mrs. Davenport. This Gentlewoman, or my Ser- 
vant. 

Mr. Serj. Jenner. What is that Gentlewoman's 
Name ? 

Mrs. Walker. Walker. 

She was Sworn. 

Mr. Serj. Fenner. Mrs. Walker, Did you watch 
with him in this Place ? 

Mrs. Walker. Yes. | ; 

Mr. Serj. Fenner. Did he Eat or Drink while 
he was there ? 

Mrs. Walker. He did neither Eat nor Drink. 
Mr. Coniers. How often was it that you watched 
with hirn? 


Mrs, Waker. I cannot tell whether one or two. 


Nights. | | 

L. C. J. Holt. I would be ſatisfied in ſome 
_ s that Davenport you ſpeak oft your 

n? 

Mrs. Davenport. Yes, my Lord. He is now 
gone to Sea. | 
I. C. J. Holt. How long has he been gone to 
Sea? 

Mrs. Davenport. But a Week. 

Mrs. Dorman Sworn. 

Mr. Serj. Fenner. Mrs. Dorman, Did you watch 
with this Man at Mrs. Davenport's ? 

Mrs. Dorman. Yes. 

Mr. Serj. Jenner. Within the 17 Days that he 
was there, did he Eat or Drink ? 

Mrs. Dormer. No. f 
Mr. Phipps. How many Nights or Days did 
you watch with him ? | 

Mr. Serj. Fenner. Give an account of the Time 
when you watch'd with him, and no longer. 

Mrs. Dorman, Two Nights, and every Day. 

L. C. J. Holt. He might have Eat, and you not 
ſee him, might he not? 

Mrs. Dor man. But the time I ſaw him, he did 
neither Eat nor Drink. And he made Water, and I 
believe five times more came from him than he 


| | Mrs. Dean Sworn. 
Mr. Serj. Jenner. Mrs. Dean, Do you know 


Richard Hathaway ? 


Mrs. Dean. Yes. 

Mr. Serj. Fenner. How long have you known 
him ? 
Mrs. Dean. Not till he was at Madam Da- 


| _— 


r. Serj. Jenner. Was you there all the Se- 
venteen Days? 
Mrs. Dean. Not all the Time. I fate up with 


him two Nights. 


Mr. Serj. Jenner. Who fate up with you? 

Mrs. Dean. Madam Davenport. 

Mr. Serj. Jenner. While you were there, did he 
Eat or Drink ? * 
Mrs. Dean, No. 


2 Anne 

Mr. Serj. Jenner. Call Dr. Hamilton. (He mas 
Sworn.) DoCttor, pray give an Account of what you 
know concerning this Richard Hathaway. 

Dr. Hamilton. My Lord, I have very little to 
ſay upon my own Perſonal Knowledge. But hap- 
pening to be at Sir Thomas Lanes when he wiz 
brought before him, I heard what paſt, and I deſired 
Sir Thomas to let me try his Throat; and I did try 
it, and found nothing amiſs. But at laſt I found 
there was nothing to be depended upon, for there 
are abundance of Legerdemain Tricks, therefore his 
vomiting Pins, and other Actions were nor to he 
truſted to; and therefore there was nothing to be 
depended on but his Faſting ; and if you would 
diſcover whether he be an Impoſtor or no, he muſt 
be lock'd up in a Room for a Fortnight, and 
watch'd. And then I ſaid to the Fellow's Maſter 
for my Curioſity, if you pleaſe, I will lock him 
up in a Room a Fortnighr, and I ſhall find out 
whether he counterfeits or no. And he came to me 
afterwards, and ſaid, Dr. you promiſed you would 
make this Tryal of my Man. I did 1o, ſays I, and 
if I can I will. I had Thoughts of putting him in 
the Garret; but then I conſidered, if I ſhould put 
him in the Garrer by himſelf, he might dye. Bur 
at the ſame time Mrs. Davenport happen'd to come 
:o my Houſe ; and I faid to her, I dare truſt you 
with an Experiment, for I believe he is an Impoſtor; 
and I deſired her to let me have her Garret to pur 
him in, and ſhe conſented. And I deſired her either 
to go her ſelf, or ſend to Long- Lane, and buy Things 
for him; and that ſhe ſhould ſtrip him, and ſee 
that nothing may be about him to hide Bread or 
any Thing elſe in; and, faid I, let none come to 
him, and let one or two of your Family fit up 
with him every Night. And ſhe promiſed me ſhe 
would. Accordingly ſhe bought a Bed for him, 
and other Things, and he was ſent to her; and the 
next Day they ſent me Word that he had ſtrange 
kind of Motions ; but I faid, there is nothing to be 
depended on as to theſe Things; but I would fain 
know whether he faſts or no. I have heard of many 
that have faſted many Weeks, but they have taken 
Water, or ſome ſuch Thing, which, though they 
are very weak Things, yet may keep one Alive; but 
none can live without taking ſomething ; and if he 
ſhould live to the End of the 17 Days without 
Eating or Drinking any Thing, I ſhould have ſome- 
thing to take hold of. They told me---- 

Mr. Serj. Jenner. That is no Matter what they 
told you. Did you ſee him afterwards ? 

Dr. Hamilton. I was mightily concerned for the 
poor Creature when I ſaw him at Sir Thomas Lanes; 
and I was willing to try him. 

Mr. Serj. Jenner. Did you ſee him after that? 

Dr. Hamilton. Yes, when he was blind for ſeve- 
ral Days. And I ſent to Dr. Martin, and deſired 
the Favour of him to call upon me; and I ſaid — 

Mr. Serj. Fenner. Did you ſee him after he had 
been at Madam Davenport 's ? 

Dr. Hamilton. Yes. 

Mr. Serj. Fenner. Did you ſee him while he 
was there ? | 

Dr. Hamilton. Yes. The Thing that I depend- 
ed upon was purely his Faſting, I ſaw him my 
ſelf ſeveral times, and I could not believe but that 
he had eat, becauſe his Pulſe were ſtrong ; that was 
one Reaſon that I thought he muſt ear. 

Mr. Serj. Jenner. Did you ſee him the laſt Day 
of the Fortnight ? | 

Dr. Hamilton. 1 was juſt going to Dinner when 
Dr. Martin came to me ; and I faid «to him, Dr. 

| Martin, 
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artin, let us try every Thing: Will you go along 
xr me to him ? Says 5 it I go he will fall in a 
paſſon. But after I had dined I went, and en- 
quired about him, and they told me he had ſtrange 
Motions. ; : 

Mr. Broderick. You ſay you reject every Thing 
except that of his Faſting. 

Dr. Hamilton, Yes. 

I. C. J. Holt. Doctor, Do you think it is poſſi- 
ble in Nature for a Man to faſt a Fortnight ? 

Dr. Hamilton. I think not, my Lord. 


L. C. J. Hot. Can all the Devils in Hell help a 


Man to faſt ſo long? | 
Dr. Hamilton, No, my Lord, I think not ; and 


that made me to ſuſpe& him. 

Mr. Phipps. Do you think the Pulſe of a Man 
can be ſtrong when he has faſted Eight Days? 

Dr. Hamilton, I think not. 

Sir Thomas Lane Called and Sworn. 

Mr. Serj. Jenner. Sir Thomas, be pleaſed to tell 
my Lord and the Jury what you know of this 
Man. | 

Sir Tho. Lane. It was above a Twelve-month 
220 that his Maſter brought a Woman before me, 
upon ſuſpicion that ſhe was a Witch, and that ſhe 
had bewitched his Man: but there having been a 
Tryal I ſhall wave that. 1 enquired what kind of 
Life he had lived; and his Maſter ſaid he had be- 
haved himſelf very civilly, and gave him a very 
good Character. He told me how grievouſly he 
had been afflicted, and that he had been Six or Se- 
ven Months in the Hoſpital, and had faſted a grear 
while, above Eight Weeks, and had voided and vo- 
mited Pins; and two Witneſſes ſwore to Chains of 
Hundreds of Pins that came from him in his Excre- 
ments. And it ſeems they had a fancy that ſcratching 
Sarah Morduck would give him Relief, and they were 
earneſt with me that I would command this Woman 
to be ſcratch'd ; and I appeal to them, whether I did 
not refuſe it. I ſaid, if I ſhould order this, it 
would be an Aſſault; but if ſhe will conſent, you 
may do it. Says ſhe, If I may be ſecured for the 
future, I will let him. Says I, if you do it, do it in 
your own Way : There are ſeveral here that know 
it was ſo. And ſhe did give her Conſent ; and he 
ſcratched her, and I pull'd away her Arm from him. 
The Fellow had Bread and Cheeſe brought him; 
and as ſoon as he had ſcratch'd this Woman, he 
took the Bread and Cheeſe and eat prodigioully ; 
and he had about a Quart of Drink, and he drank 
it up at a Gulp. I ask'd Mrs. Morduck, and her 
Friends, whether they did ever know that this Fel- 
low had got any Money by theſe Tricks? No, they 
could not tell of any; ſo that there appeared to be 
neither Profit nor Revenge in the Caſe; and [ 
thought he could not be ſuch a Fool to pretend all 

this for no End, and run the hazard of being 
whipp'd. 

L. C. J. Holt. The Queſtion is not whether he 
ſhall be puniſhed for a Fool, but whether he be a 
Knave; whatever Puniſhment he may ſuffer, if 
Convicted, does not belong to you to determine. 

Sir Thomas Lane. I ſent for Mr. Martin, and I 
ſent for him, and I ſent for the Woman, and I ex- 
amined them both; and Mr. Martin told me he 
ſuſpected the Fellow might be an Impoſtor, for he 
had got a Woman to be ſcratch'd for Sarah Morduck. 
And he ask'd the Woman that Mr. Martyn had 
hired, and ſhe faid in her Opinion he could ſee no 
more than a Poſt. 

L. C. J. Holt, Call Fobnſon again. This Man 
ſcratchd you. When he had done it, did you ſee 
him afterwards ? 


—__—_— 
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Mrs. Fohnſon. Ves. 

L. C. J. Holt. Were his Eyes open? 

Mrs. Johnſon. Les. 

L. C. J. Holt. But could he ſee ? 

Mrs. Johnſon. No. When he ſcratch d me they 

were ſhut, | 

L. C. J. Holt. Every Body can ſee when their 
Eyes are open. 

Sir Thomas Lane. This Woman ſaid, ſhe be- 
* he could neither ſee nor hear, any more than 
a Poſt. 

Mr. Martin. It was after I was gone, I heard 
nothing of it. 

Sir Thomas Lane. I ſent for him after the Exa- 
mination ; all the Evidence that was before was of 
his Faſting. 

L. C. J. Holt. Anne Eaton, How long did you 
watch with him ? | 
Anne Eaton. Nine Weeks. 

L. C. J. Holt. Was he dumb and blind fo long? 

Anne Eaton. No, my Lord. 

L. C. J. Holt. How long did he faſt ? 

Anne Eaton. Thirteen Weeks in all. 

Mr. Serj. Jenner. Did you watch with him all 
the Time ? 

Anne Eaton. Sometimes by Night, but not by 


Day. 
Heycock Sworn, 

Mr. Serj. Jenner. What do you know of this 

n? 

Heycock. I faw this Man in a very dreadful 
Condition ſince the laſt Aſſizes. 

Mr. Serj. Fenner. Where did you ſe him? 

Heycock, At Mr. Welling s. I ſaw him Blind 
and Dumb, and his Eyes were ready to ſtart out of 
his Head. 

Mr. Serj. Jenner. How long fince was it that 
you {aw him thus ? 

Heycock, I ſaw him ſeveral times in that 
Condition. And I was once in Company, when 
there were. Four or Five to hold him in his Bed, 


whereas at another time he had not half the Strength 


of a Man. 

L. C. J. Hol. When was this? 

Heycock, Since the Aſſizes. 

Spurling Sworn. 

Mr. Serj. Jenner. What did you ſee of this 
Perſon ? | 

Spurling. I ſaw him at Madam Davenport s. 

Mr. Serj. Jenner. How often did you ſe him? 

Spurling. Three Times. 

Mr. Serj. Fenner. Did you watch with him 
there ? 

Spurling. 1 went to ſee him, becauſe I heard he 
was under a ſupernatural Power. 

L. C. J. Holt. What do you think that was, was 
it an Infernal Power? 

Spurling. A Diabolical Spirit. 

L. C. J. Holt. Did you ever hear the Power of a 
Diabolical Spirit deſcribed ? 

Spurling. But I ſuppoſe thoſe that are under 


Witchcraft are under ſuch a Spirit. 

L. C. J. Holt. But can a Diabolical Spirit enable 
a Man to faſt Forty Days? | 

Spurling. I can't tell that. I was acquainted 
with one that was under a ſupernatural Power, that 
was in ſuch a Condition as this Man was. 

L. C. J. Holt. Did he faſt too 

2 I know not that. | 

C. J. Holt. I never heard that the Devil eyer 


made ſuch a bold Attempt. 
3 Spurling, 
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Spurling. That Perſon, the Devil, acted him ſo 
ſubtilly, that it was impoſſible to proſecute him. 

L. C. J Holt. How could you know that? 

Spurling. Becauſe when his Eyes were ſhut, he 
could tell any Man's Name that was coming up. 

L. C. J. Holt. Was not he very well pleaſed to 
be bewitch'd? 0 
Spurling. No, he was actually poſſeſs d. 
I . C. J. Holt. Was he ſick, or our of Order? 

Spurling, No, my Lord; but he had crooked 
Pins came from him. | 

L. C. J. Holt. Did he accuſe any body of be- 
witching him? 

Spurling. Ves. 

L. C. J. Holt. What is become of that Perſon 
he accuſed ? 

Spurling. He accuſed ſeveral. 
I. C. J. Holt. How many did he accuſe? 

Spurling. Five Women; eſpecially one. 

L. C. J. Holt. Where is that Woman? 

Spurling. She is deceaſed. 


L. C. J. Holt. Gentlemen of the Jury, you have 
heard a very long and tedious Evidence. The In- 
formation is againſt this Richard Hathaway, for that 
he with an evil Deſign to take away the Life of 
Sarah Morduck, pretended to be bewitch d, and to 
have faſted for a conſiderable Time, being not able 
to take any Suſtenance for divers Days ; nay, for ſe- 
veral Weeks, which he pretended to faſt. And his 
faſting was imputed to this Woman's bewitching 


him; that he did pretend to faſt a conſiderable 
Time; rhar he did procure this Woman to be com- 


mitted for being a Witch; that ſhe was Indicted, 
Tried and Acquitted, is plainly proved to you, 
without all manner of Queſtion. The only Queſtion 
that you are now to try, is, whether this Man did 
do this by reaſon of any Diſability of his Mind, or 
Deluſion that was upon him; or did counterfeit 


(what was the Reaſon to induce him to counterfeit, 


does not appear; whether to get Money, or what 
elſe, will not be material) ; but if this Man was un- 
der a Delirium of his Mind, and did fancy himſelf 
to be bewitch'd, then there will be no Reaſon to 
convict him. 

Now it is urged, that he did this — 
and with a Deſign to take away the Woman's Life. 
Firſt they tell you, that this Man had been a Ser- 
vant to one Welling a Blackſmith : He came to him 
about Four or Five Years ago ; then he had Fits, 
and was put into the Hoſpital ; and being there, he 
pretends he could not eat. After that, he was dumb; 
and after thar, he began to be blind ; and being blind 
and dumb, and fafting, theſe were look'd upon to 
be the Three Tokens that he was bewitch'd. Then 
the Man had a Fancy that he was bewitch'd by this 
Woman, but for what Reaſons does not appear ; 
but his Fancy appear'd to be very ſtrong, that ſhe 
brought him into theſe Miſchiefs. Therefore he 
muſt go and ſcratch her ; which he did, and pre- 
ſently he could ſe and eat. This was look d on as 
very ſtrange, and People concluded that this Wo- 
man was the Cauſe of theſe Maladies that were up- 
on this Man. It ſeems that this Scratching was 
thought to be ſo effectual, that he was well for about 
fix Weeks; after which he appeared to be ill again, 
and his Sight and his Stomach were gone again, and 
then it was propoſed he ſhould ſcratch her again. 
It ſeems that hefore that, Dr. Martin was defired to 
come to him, and pray with him, and he did ; and 
to try whether he was ſenſible or not, he took him 
by the Hand, and by the Signs he made, found he 
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was ſenſible ; and therefore he did pity his 
tion, but could not tell what to _ of Ny 
Welling his Maſter told the Doctor he had receive) 
great Benefit by ſcratching the Woman before; and 
thereupon defired ſhe might be ſcratch'd again 
But he ſuſpecting this might be a mere Coun. 
terfeit, and that ir could not have that Effect he 
thereupon gets the Woman ſeemingly to conſent to 
be ſcratch d, being reſolved to try whether this was 
an Impoſture or no. And Hathaway pretend ing him- 
ſelf to be blind, gave him an Opportunity to make 
that Experiment; for he procured another Woman 
to repreſent Sarah Morduck, and ſhe conſented to 
be ſcratch d in her ſtead ; Hathaway was laid up in a 
Bed, and Sarah Morduck was in the Room, and 
ſpake to him. It was obſerved, when this other 
Woman, whoſe Name was Fohnſon, was brought to 
repreſent this Morduck to Hathaway, ſhe put her 


Hand into his, and then he examin d it, and her 


Wriſt, and her Arm.; ſo it ſeems he had ſome Ap- 
prehenſions of a Defign to impoſe upon him. And 
then he proceeds to ſcratch that other Woman, who 
takes it patiently, till the Blood was ready to come; 
and then ſhe was ſuddenly taken away ; and ſome 
of the Company aid the Blood is come, and pre- 
ſently his Eyes opened, and he laid hold on Sarah 
Morduck, and ſeizes her, and did not only appear 
to ſee, but to ſpeak. This is proved to you by 
other Evidence beſides Dr. Martin. Upon this, 
ſays Dr. Martin, you are miſtaken; you have de- 
ceived the World, you have not ſcratch d Sarah 
Morduck, but another Woman. When he under- 
ſtood that, he was very much concern'd, and Remed 
to begin to be ill again; and Welling faid, he will 
not be well till he had ſcratchd the right Woman; 
ſo to Appearance he fell ill again. You have heard 
how the Matter had been carry'd on afterwards ; for 
many looked on this Blindneſs and Faſting as an er- 
rant Impoſture. elling and his Wife complained 
to Dr. Martin, ſaying, you have undone us all, and 
our Family too. What ſhould be the Meaning of 
that? What, becauſe he had diſcovered a Chear, 
therefore they were undone. It ſeemed likely, thut 
if it were a Cheat, and Well/mg not conſcious to 
himſelf” of carrying it on, he need not have been 


concern'd at it. But they reſt not here, the Woman, 


Sarah Morduck, muſt be ſcratched again; which 
was perform'd with Violence, againſt her Conſent ; 


and the Woman being purſued by the Rabble, not 


able to live . in Southwark, was forced to go 
on the other ſide of the Water, and take a Lodging 
there for her Security; where ſhe was again purſued, 
and aſſaulted by Hathaway and others, in a riotous 
manner, in order to ſcratch her again; and tho 
Complaint on her behalf was made of this Vio- 
lence to Sir Thomas Lane, he did not think fit to 
give her any Relief, being (as it ſeems upon ſome 
Evidence) poſſeſsd with an Opinion that there 
might be ſome Grounds for purſuing this Woman in 
that manner. She was carried before him, and he 
being informed that this Fellow could not eat nor 

drink, thereupon it was thought convenient by _ 
Sir Thomas, in order to make a full Diſcovery, that 
ſhe ſhould be ſcratched again; and accordingly ſhe 
was perſwaded to ſubmit to be ſcratched, and pre- 
= after the Scratching, Hathaway did eat, and 
drank very greedily, and thereupon this Woman 
was committed to Priſon. This was thought a great 
Evidence of this Man's being bewitched by this 
Woman, Sarah Morduck. What Rule they have for 
it either in Philoſophy or Divinity, I cannot tell. 


There was a Tryal, and the Woman was l 
a 
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and upon full Evidence. Ile then pretended to have 


taſted for a long Time. That of our Saviour's Faſt- 


ing Forty Days, is mention d in Scripture as miracu- 
bus, and an Eftett of Divine Power, being one 
ryidence of the Truth of the Chriſtian Religion. 
Who can imagine, that without ſuch Aſſiſtance, a 
Man can faſt Forty Days, or above, and yet con- 
inue in Health? It is not within the Compaſs of 
my Underſtanding to conceive it; I mult leave you 
ro conſult your own, and to conhider with your 
res, whether you have any Evidence to induce 
ou to believe it to be in the Power of all the 
Witches in the World, or all the Devils in Hell, 
o enable a Man to faſt beyond the uſual Time that 
Nature will allow; they cannot invert the Order of 
Nature: And if the Thing be impoſſible, and he en- 
Jexvour all this while to make the World believe 
he has faſted ſo long a Time, it is molt evident he 
5 a Cheat; for he muſt contrive to have ſome 
Vituals ſome way or other ſecretly conveyed to him; 
of which the Impoſhbility of his being able to faſt 
ſo long is a Demonſtration. But notwithſtanding 
this Tryal, and that this Woman was acquitted, 
yer this Matter muſt be carried on ſtill. He was 
hailed out, and then refurns to his Fits again ; and 
tho" then, he was not blind, or pretended to be fo, 
vet he ſeemed to faſt, and ro be dumb again for a 
long Time. This made a great Hubbub abour the 
Town, and the People clamour'd that the Man had 
Injuſtice done him in the Trial at the Aſſizes; and 
Reports were ſpread, that the Woman was acquitted 
by Favour or Corruption both of Judge and Jury. 
Upon this Account, the Woman was purſued by a 
Rabble, and came to be in imminent Danger of her 
Life. Wherefore it was thought highly neceſſary 
that the Proſecution againſt this Man, and others 
concern'd with him, ſhould be ſpeedy ; and there- 
upon be was apprehended, and bound to appear in 
the King's Bench, and there he pretended: ſtill to be 
dumb. His Bail deliver'd him up, and he was ſent 
to the Marſha/ſea, There he lay without eating or 
ſpeaking tor ſome ſhort time, till it was conſider d 
that if he was under any real Affliction, it was pro- 
per he ſhould be under the Care of ſome proper 
Perſon : Therefore he was put to the Houſe of 
Mr. Kenſey a Chyrurgeon in Fetter- Lane, who was 
order'd to take care of him, and uſe him well ; 
alſo to watch him, and endeavour to make a Diſco- 
very of the Truth of his Condition. He was deli- 
rer d into his Hands the Firſt of November laſt. 
The People of the Houſe took care of him, and 
he taſted from Saturday till Monday; and Mr. Ken- 
Jey aſk'd him how many Weeks he had faſted, he 
counted on his Fingers Iwelve: But Mr. Kenſey 
thought he did not deal truly, but had a mind to 
impoſe upon the World, and therefore he locks 


him up. He eat nothing all Satarday and Sunday; 


but Mr. .Kenſey found he had made Water, for he 


diſcover'd the Rug or Counter pane of the Bed to be 


wet; and that it appear d to come from the Teſter 


of the Bed: He made Water it ſeems in an old Box, 


and ſet it over the Bed. Drink was offered him, 
but he refuſed it. After this Mr. Kenſey makes uſe 


of this Stratagem : He pretends, to quarrel with his, 
Maid, and gives her reproachful Language, in the 


Hearing of : Hathaway ; calling her Hy pocrite, like 
unto him. At which the Maid ſeemed to be pro- 
voked ; and out of Revenge, to prevent her Maſter's 

1gn in making a Diſcovery, ſhe takes an Oppor- 
tunity and ſays to him, Take heed of my Maſter, 


he will betray you. And ſhe had infinuated her 


ſelf ſo far into him, that he began to truſt her. She 
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gave him on the Monday a Glaſs, of Brandy, which 
he drank, and a Piece of Pudding, which he re- 
ceived and put into his Pocket; and afterwards a 
Toaſt and Beer, which he eat and drank, and after- 
wards he entirely truſted this Woman. And Day by 
Day he did eat plentifully for ſeveral Days together 
in her Preſence, from Tze/day to Friday Se ennight 
following, thinking Mr. Ken/ey did not ſee him; 
but he being in a ſecret Place, undiſcover d by 
Hathaway, did ſee him eat and drink ſeveral Days; 
ſometimes he drank ſo much, that he was perfectl/ 
drunk; and all this while he precended to falt, tho 
divers others beſides Mr. Kenſey and the Maid were 
Witneſſes to his eating and drinking. Thea it was 
thought to be time to diſcover this to the World; 
and he was told plainly by Mr. Kerſey, that he was 
diſcover'd, and if he would tell the Truth, he ſhould 
be pardon, ſeeing he could carry it on no longer. 
Now it is plain this Man had counterfeited during 
the Time he was at Mr. Kenſeys; tho' that particu- 
lar Time be not laid in the Information, yet it is à 
Continuance of that Time which is laid therein. 
And it he was an Impoſtor by pretending to have 
faſted while he was at Mr. Kenſcy's Houle, I leave 
you to conſider whether he was not ſo all the while 
before. You hear what Management there has been, 
how he was at IWe/hng's Home, how Pins were pre- 
rended to come from him, how they were made 
uſe of, and Charms ſewed ro him. You hear how 
{ome time ago one Mr. Bateman came to him, hear- 
ing at the Beginning of this Buſineſs, he vomited 
Pins: He ſaw ſome on the Ground; when he 
vomited a conſiderable Number, they were linked 
up together; for it is hard to manage ſo many looſe 
Pins; but when they are linked together, they are 
the eaſier to manage in the Mouth. Here he pre- 
tended to vomit Pins, and would be ſtill putting 
his Hands to his Pocket, and Mr. Bateman fancied 
he pulled them out from thence. Therefore he 
took the Chamber- pot, and would not let his Hands 
come near it; then he vomited no Pins there; and 
he ſearch d his Pockets, and there were great Quanti- 
ties of Pins found therein; neither did he at any 
time ſeem to vomit any Pins, until he had d rank a 
Draught of Ale. But notwithſtanding all this, there 
are People that come and tell you that he was fick ; 
he was diſturb'd, and had theſe Fits. One Woman 
tells you ſhe has watched with him ſeveral times; 
ſometimes by Night: Another Woman tells you 
that ſhe watched with him, when the other did nor, 
and ſometimes by Day; and that he did not eat, 
but was ſick, and out of Order. And another tells 
you, he ſaw him; that he was in great Diſorder, 
threw himſelf backward and- forward, and would 
turn his Face round towards his Back ; and that he 
was blind, tho his Eyes were open. But how could 
he tell that he was blind? Said he, when I pulled 
him by his Eye lids, his Eyes did not ſtir; and 
therefore he infers, that he was blind. And then 
they give you an Account that he was at the Hoſpi- 
tal Five Months; and that he was weak, and went 
upon his Ankles, and had Quickſilver given him; 
and that he lay ſeven or eight Days, and did not 
eat; but then there was no Apprehenſion of Witch- 
craft. And one Mr. Smith an Apothecary, a Wit- 
neſs, called on his part, and a Neighbour, ſaid, he 
knew him four or five Years ago; and that Hat huway 
was then with his Maſter, and had Fits, and would 
fall down, and ſeem to be dead; whether he was 
really ſick, or counterfeited, he cannot tell; he ap- 
plied his Cupping-glaſſes to him, and preſently 
brought him to himſelf. This is one of his own 
Mmmm Witneſſes. 
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Witneſſes. And then there is Mrs. IVIIIoug Dy; 
ſhe faw him in his Maſter's Houſe, and ſhe faid 
his Breath made a Noiſe like the Barking of a 
Dog, and ſhe believed he was bewitched, for ſhe 
herſelf had been bewitched, and was made to fly, 
and ſhe fancies he was bewirched becauſe of his 
breathing in that Manner. And then they tell you 
what care was taken of him, and he was pur 
into an empty Houſe about Nine or Ten Days, 
and one Man warch'd with him by Day, and ano- 
ther by Night, and how they came to do thar ; 
and they ſwear they never ſaw him eat or drink 
all that Time; but they ſay he did ſeveral Times 
vomit Pins in that Time ; but it ſeems he was 


put there merely out of Charity, the Pariſh would 
not be charged with him: Then they tell you 
there were People appointed to watch with him, 
there were Two Chamber-pots ; and in one there 
were Excrements, and there were Pins in it, and 
Hair, and a Piece of a Nail, but after he far on 
the Second Pot, there was nothing found therein; 
but they conclude him bewitched. Then there 
are others that ſay he lay as dead, and that they 
took out of his Mouth ſeveral Pins, and then 
you have an Account after the Tryal, what happened 
ar Mrs. Davenport's, where he was ſent by Dr. 
Hamiltcn to be tryed whether he was an Impo- 
tor or nct, She ſays ſhe watched with him her- 
{elf ſometimes, another Woman at other Times, 
and another at other Times, and that they could 
never perceive that he eat any Thing. Burt there 
is one Mr. Davenport that was with him ſome 
other Times, but he is gone to Sea, and could 
not appear. Then comes in at laſt Dr. Hamilton, 
and he tells you he was by, when this Matter was 
brought before Sir Thomas Lane, and he could not 
tell what to think of his Faſting, but as to his 
Fits and the Pins, he fays thoſe may be eaſily 
conterfeited by Legerdemain Tricks, but, ſays he, 


a 
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faſting for ſo long as ſome People did bel: 
he did, is more . Nature can mM 10 der 
can think the Devil has ſuch a Power to enabl 
a Man to undergo it. Tricks the Devil — 
play, but not work a Miracle, it is not to 
thought that God ſhould let him looſe ſo far 
This is the Sum of the Matter, his pretendins 
to be dumb and blind, and to faſt, and to he S 
ſtored to his Speech, his Sight, and Stomach, b 
ſcratching this Woman, is fully proved. You . 
to conſider whether he did labour under theſe Infir. 
mities, or counterfeited them, and whether ſcratch. 
ing and drawing Blood of the old Woman, could 
be effectual to cure him of them, if they had 
been real? If not, then it is à ſtrong Argument 
that theſe Infirmities were countefeited. His 
ſcratching and drawing Blood of a ſtrange Wo. 
man, inſtead of Sarab Morduck, did ſeem to avail 
him, as much as if he had ſcratch'd her, until he 
underſtood he was impoſed upon; then he ſeemed 
to relapſe to his former Condition. You will re- 
member whe: paſſed at Mr. Kenſey's, and the Mannex 
of vomiting of Pins as was pretended. You are 
to conſider whether this Man was non compor 
mentis, or under a Delufion ; therefore I (hall 
ſpare the troubling you with more Words, but 
leave it wholly to you. IF you do believe, upon the 
whole Matter, that this Man has impoſed upon 
the Magiſtrate and on the World, or endeavoured 
by counterfeiting theſe Infirmities, to perſwade 
People to believe that this Woman was a Witch, 
and had bewitched him, then there is all the Rex- 
fon that can be, to find him Guilty. But if you 
believe he did not counterſeit, or that he was ox 
compos mentis, or under any kind of Deluſions, 
you mult acquit him. 


The far conſulted, and without going from the 
Bar, brought him in Guilty. | | 


— 


A Short Account of the Tryal held 


* 


at Surrey Aſſizes, in the Borough of 


Southwark, March 26. 1702. 


In an Information, againſt Richard Hathaway, Thomas Wellyn and Elizabeth his Wife, 
and Elizabeth Willoughby, Wife of Walter Willoughby , upon an Information for a 


Riot and Aſſault, &c. 


THE Information ſets forth, that the Defen- 
dants, with divers other Perſons, the 25th of 
September, in the Twelfth Year of King William, 
at Southwark, in a Riotous and unlawful manner 
aſſembled themſelves, and made a great Aﬀray and 
Riot; and upon one Sarah Morduck, the Wife of 
Edward Morduck, being an honeſt Woman, and not 
a Witch, nor ever uſing Witchcraft, Inchantment, 
Charm or Sorcery, did make an Aſſault, and under 
a wicked Colour, againſt the Law, to try whether 
the ſaid Sarah was then a Witch (the Defendant 
Hathaway then falſly and maliciouſly affirming him- 


ſelf to be bewitched by her the ſaid Sarah, though 


in truth he was never bewitched, and well knew 
himſelf not tobe ſo), her the ſaid Sarah did then, 
and there Scratch, Wound, &c. againſt the Peace, 
Oc. 

The Information further ſets forth, That the ſaid 
Defendants, the 11th of February, in the Twelfth 


Year of King William, at Southwark aforeſaid, af 
ſembling themſelves together riotouſly and unlaw- 
fully, did then and there make a great Aﬀray and 
Riot, and alſo Aſſaulted the ſaid Sarah, and Beat, 
Scratch'd, and Wounded her, in Contempt of the 
King, and againſt the Peace, Ec. 

The Information further ſets forth, That the faid 
Defendants, the ſaid 11th of February, did Aſſault 
the ſaid Sarah, and wounded her the ſaid Sarah, 
againſt the Peace, &c. „ 

The Defendants pleaded Not Guilty, and Iſſue 
was taken thereupon. The Council for the King 
opened the Caſe to this Effect: That the Defen- 
dants Caſe was the ſame in the other Information. 
Hathaway pretended himſelf bewirch'd, and the 
Contrivance was carryed on by the other Defendants 


and divers others ; but whether for the hopes of 


getting Money by it, or out of Malice to take away 


the poor Woman's Life, or what the Deſign was, 
Was 


—. 
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not then known ; but it was certain that ſeveral 
Riots and Aſſemblies were made, and great Num- 
ters of People came together in a Body at ſeveral 
times to Morduck's Houſe, and in a violent manner 
enter d che ſame, and by Force took her out and 
carried her away to the Defendant Wellyz's Houſe, 
where the Defendant Hathaway ſcratched her; and 
the other Defendants alſo in a very barbarous man- 
ner beat her, pulled out her Teeth, tore her Face, 
Hair and Cloaths, threw her on the Ground, ſtamp d 
upon her Belly, and threw her into the Street, where 
ſhe lay as Murdered, until taken into a Neighbour's 
Houſe z which the Defendants and others in a rio- 
tous manner beſer, and threatned to pull it down, 
unleſs Morduck (the pretended Witch) was again 
delivered to them. Theſe Riots and Aſſaults hap- 
pened to be encouraged by an Accident, which fell 
out as Morduck was going through Newgate-market, 
where the People crying out, A Witch, the Rabble 
ſized her, and threatned to throw her into a Horſe. 
Pond ; that one of theſe Rioters being taken away, 
was carry'd before a Magiſtrate in the City, but he 
was ſo far from taking notice thereof, that he de- 
clared that there was Cauſe enough for it; and be- 
ing deſired to ask the Perſon's Name, refuſed it; 
but the ſame Magiltrate afterwards ordered the De- 
fendant Hathaway to ſcratch Morduck in his Preſence, 
where were alſo preſent ſome of the Aldermen of 
London, Theſe Matters being acted by Publick Au- 
thority, gave the Licentious Mob ſuch a Confidence, 
that even after the Woman was Tryed and Ac- 
quitted,and the Defendant Hathaway committed for an 
Impoitor, yet he with the other Defendants, did 
again in A riotous manner Aſſault, Scratch, and 
Wound the ſaid Mordack, and purfued her after a 
cruel manner from Day to Day, till they were taken 
into Cuſtody, in order to be puniſhed for the ſame. 
For which ſeveral barbarous Facts the Defendants 
were then to be Tryed. | 
Then the Council for the King called their Evi- 
dence to prove the ſeveral Branches of the In- 
formation. 


Arah Morduck being called and Sworn, depoſed 
to this Effect: That in September laſt Richard 
Hathaway came to this Informant in Surry, as ſhe 
was opening her Window, and being behind ſcratch'd 
her Face in a very cruel manner, and forced out one 
of her Teeth, and carried away her Cloaths. And 
upon the 11th of February laſt, Thomas Osborn, 
Thomas Hatton, with Four other Perſons unknown, 
all in Diſguiſe, came to this Informant's Houſe in 
Surry, and forced her out of her Houſe, and carried 
her ro the Houſe of Thomas Wellyn, who is Maſter 
to the ſaid Richard Hathaway ; and there the ſaid 
Hathaway, by the Encouragement of the ſaid Osborn 
and Hatton, and the reſt of the Company, did 
again ſcratch this Informant in a moſt barbarous man- 
ner; and afterwards Elizabeth, Wife to the ſaid 
Thomas Wellyn, fell upon her and ſcratch'd her in a 
moſt cruel manner ; and tore her Face, and tore off 
her Head-cloaths and Hair ; and then the ſaid Tho- 
mas Wellyn gave this Informant two or three Kicks 
on her Belly, and threw her on the Ground and 
ſtampt upon her, and ſo much bruiſed her that ſhe 
was forced to keep her Bed for about a Fortnight. 
And this Informant further depoſeth, That in Sep- 
tember laſt one Elizabeth Willoughby, the Wife of 
Walter Willoughby, came to this Informant's Houſe 
in Surry, and brought a great many Perſons un- 


known to this Informant with her; and the faid 
Vol. IV. 


Elizabeth gave this Informant ſeveral Blows with 
her Fiſt, and would have pulled her out of her 
Houſe, for him the aforeſaid Richard Hathaway to 
have ſcratch'd her, he ſtanding at a Corner hard by, 
but was prevented by Mrs. Sarah Hall. And further 
ſaith, That in the Month of September laſt ſhe ha- 
ving occaſion to go into Newgate-market, a Boy, his 
Name is John Hopkins, called out, ſaying, There 
goes the Old Witch, whereupon a great Company 
of People in a riotous manner, flock'd about her, 
and threatned to throw her into a Horſe-Pond ; and 
this Informant being got into an Ale-houſe by the 
Aſſiſtance of ſome Women, avoided the Fury of the 
Rabble, otherwiſe ſhe had been Murdered, as ſhe 
verily believes; and afterwards Mr. Burrel her 
Landlord, with others his Aſſiſtants came and con- 
veyed her home. 

Sarah Hall was the next Witneſs, who faid, That 
in September 1700, about 8 in the Forenoon, the De- 
fendant Willoughby came with Hathaway and others, 
pretending to buy Fruit of Morduck, and told Mor- 
duck ſhe came to have her out, that Hathaway might 
ſcratch her; and Willozghby ſtruck Morduck ſeveral 
Blows, and forced her out of Doors, before Hall 
could come to her Aſſiſtance, who with difficulty 

ot Morduck into her Houſe again; upon which the 
fendants. Willughby and Hathaway, and others, be- 
ſet her Houſe, and threatned to pull it down, unleſs 
they had Morduck delivered to them ; but Hall cal- 
ling up her Husband, who was a-Bed, the Perſon 
went away. | * 

Robert Adams, and John Bowrer, both Water- 
men, declared, That plying for their Fare at Ma- 
Jon's Stairs, they ſaw the Defendant Hathaway come 
behind Morduck as ſhe was opening her Window, 


and took her about the Neck with one Arm, 


and pulled her almoſt to the Ground, and ſcratch'd 
her Face in ſeveral Places till the Blood came, and 
tore her Mouth, and tore her Hood and Head- 
cloaths from her Head ; and being taken off, Mor- 
duck got into a Neighbour's Houſe, whom Hatha- 
way would have purſued in at a Window, had 
not Adams ſtopt him. 
To prove the Riot and Aſſault in February 1700. 
Sarah Morduck declared, That the 11th of Fe- 
bruary, 1700. Thomas Osbourn, Thomas Hatton, 
with four others unknown, all diſguiſed, came to 
and forced her out of her Houſe, and carried her 
to the Houſe of the Defendant Wellyn, Hatha- 
ways Maſter ; where Hathaway, by the Encourage- 
ment of the Company, ſcratch'd her barbarouſly 3 
and after that, Wellyn's Wife ſcratch d her, and 
tore her Hair, and Face, and pulled off her Head- 
cloaths; then ellyn kick d her two or three Times 
on the Belly, and threw her on the Ground, and 
ſtamp'd on her, and bruiſed her ſo much, that ſhe 
was forced to keep her Bed for a Fortnight. 
Mrs. Hall ſaid, That in February 1700. in the 
Evening, ſeveral Perſons unknown came to her 
Houſe, and forced Morduck from thence, and car- 
ried her to IWellyn's (as ſhe was told :) That about 
half an Hour after, Morduck was caſt into the 
Street, and being received into a Neighbour's 
Houſe, Ha!/ went to her, and found her Face much 
torn, in a moſt barbarous Manner, and her Legs, Arms, 
and Body cruelly bruiſed and black. 


Then the Council called Witneſſes to prove the 
Third Part of the Information. | 


Samuel Burrel being ſworn, depoſed, that EJ1- 
mund Jones, in Company with Two more, came 
M mm m 2 to 
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to his Houſe, and deſired to ſpeak with Morduck, 
Who lodged there, who being called to Jones, he aſk d 
her to go over the Water to be ſcratch d by Harh- 
away, who declared he was bewitch'd by her; but 
ſhe refuſing to go, Jones ſaid, if ſhe walked Lon- 
don he would have her ſcratch'd ; and further, that 
about Eaſter or Wh.rſon Week laſt, the ſaid Jones 
came to his Houſe with about Fourreen Strangers, 
among whom was 11:haway, and would have for- 
ced into Mord::c&'s Chaniber; bur a Conſtable 
coming, they all bur Jones diſpers'd, whom the 
Conſtable took, and carried before Sir Thomas Lane; 
but Sir Thomas would take no Notice of it. 

Themas Knowlton being {worn, depoſed, That in 
Eaſter Week laſt, Zones and Hathaway, and ſeve- 
ral others, went into Burrel's Houſe, and atked for 
Sarah Morduck, who was called down to them, 
when Barrel delired them to go up Stairs into the 
common Drinking-room, and deſired Know/ton to 
fee Morduck had no Harm done her. That ſoon 
after came in about fourteen Perſons, one of which 
faid, they came to give Hathaway Eaſe, and that 
they would do it before they went; upon which 
Morduck, at Knowlton's Deſire, retired into her 
Chamber. 

Themas Noon being ſworn, declared, That all the 
Time aforeſaid he faw Three or Four Perſons, 
who were of Foners's Company, endeavouring to 
get into Morduck's Chamber; and upon Noon's 
alking them their Buſineſs, they cry 'd they would 
ſpeak with Morduck, but upon his threatning them 
they went into the Room below Stairs from whence 
they came. 

Henry Armſlrong declared, That in September 
was Twelve-month he ſaw a grex: Number of 
People following Alorduch, calling her Witch; and 
going home afterwards, he ſaw a Crowd of Peo- 
ple at an Alehouſe Door, near Sr. Paul s Church- 
yard, who declared 1Þrdzc& a Witch; and that 
he aſſiſted Burrell in ſecuring Morduck from the 


Rabble. 
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The Tryal of Ricuarny HATHAwav. 
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James Hearne being called, depoſed, that 
ſter or Whitſon Week laſt, one 1 was 3 — 
hended for a Riot by him and others committed 
in Zurrells Houſe, and carried before Sir Thong 
Lane, who diſcharged Jones, ſaying there was Cauſe 
enough for the Riot; and tho' often intreated b 
Hearne, yet Sir Thomas refuſed to let him know 
Jones's Name. And the faid Hearne further ge. 
clared, That the Day after Jones was carried be. 
fore Sir Thomas, he and Burrell, by Sir Thomas 
Directions, carried lor dich before him, where 
were preſent Sir Owen Buckingham and Dr. Hami /. 
ton, and the Defendant Hathaw:ry, That Sir 105 
mas. would have had Morduck icratch'd by Hyh. 
away, Which ſhe refuſed, unleis ſhe might be x 
Peace for the future: And after Dr. Homily, 
had given Hathaway ſome Beer, Sir Thomas would 
have had Mord:k ſcratch d; but the Doctor {aig 
Let her alone a little, to ſee what Effect the Drink 
would have on Hathaway ; and faid, it the was 
ſcratchd it would be 1aid, that the ſcratching 
and not the Drink, made the Alteration. And when 
Sir Thomas had heard ſome more Diſcourſe gf 
Hathaway's vomiting Pins, Cc. Sir Thomas {iq 
again, ler her be ſcratch'd ; but Hearne oppoſed it, 
ſaying, ſhe had been too much abuſed already; 
notwithſtanding which, Sir Thomas ordered Hatha- 
way to ſcratch her, and ordered her to be ſtript 
and ſearchd by ſome Women in his own Houſe. 
That Hedrne ſeeing Sir Thomas's Reſolution , bid 
him farisfy himſelf; After which Sir Thomas com- 
mitted Morduck to IWoodſtreer-Compter, and retu- 
ſed 5c J. Bail for her Appearance: But upon 
Application made to him by Dr. Barton and 
Dr. Martyn, Sir Thomas accepted Hearne s and his 
Brother's Bail for Morduck. 

The IWitneſſes for the Defendants being called 

and heurd, and the Right Honourable Lord 
Chief Fuſiice Holt having ſpoken to the Fury, 
they withdrew, and ſoon after brought them 
all in Guilty, 
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of Jauks Bouchkx, Gent. at 


the Qucen's-Bench Bar, February 28. 170). 


E271 HE Court being ſet, the Priſoner 
Al was called, and the Clerk of Ar- 
i raignments ordered Proclamation to 
be made, for the Under Sheriff of 
Sex to return the Precept, and 
che Keeper of Newgare to bring 
the Body of James Boucher. Accor- 
dingly the Precept was return d, and the Priſoner 
ſet to the Bar. | 

Clerk of Arr. James Boucher hold up thy 
Hand. (Which he did.) 

Then the Grand Fury of Suſſex's Preſentments 


were read, 


Suſſex ſſ. 


HE Jurors for Our Lady the 
* Queen, upon their Oaths do 


= preſent, That James Boucher, late of London, 
x 1 


* Gent. who was a Subject of the late King Milian 
„the Third, and now Subject of Queen Anne, 
after the 11*h Day of December 1688, wiz. the 
“ Firſt Day of Aut 1689, was in the Kingdom 
* of Ireland, and after and before the Third Day 
* of December 1697, viz. the Firſt Day of Decem- 
« ber 1694. the ſaid Fames Boucher did voluntarily 
go imo the Kingdom of France, without Licenſe 
“from the late King William the Third, or from 
the late Queen Mary : And that the ſaid Zames 
* Poucher, on the 1aid Third Day of December 1697. 


© was not within the Dominions of the late King 


* Witham the Third: And that he the ſaid James 
* Boucher, not having the Fear of God in his 
* Heart, nor weighing the Duty of his Allegiance 
* towards Our nid Lady the Queen that now is, 
* his Supreme, True, Legitimate, Lawful and un- 

doubted 


SIT 2 


; 
170; 
« Joubted Lady; and as a falſe Traytor againſt our 
« ſaid Lady Anne, the Queen that now is, after the 
« 14 Day of January 1697, vis. the Tenth Day 
« of December, in the Second Year of the Reign 
« of our Lady Anne, the Queen that now is; did 
« Traiterouſly return and come into the Kingdom 
« of England, viz. at Eaſt Bourne in the County 
« of SuſJex, without Licenſe from the late King 
« [William under his Privy Seal, or from our faid 
„Lady the Queen under her Privy Seal, obtained ; 
« zpainſt the Duty of his Allegiance, and againſt 
« the Form of the Statute in this Caſe provided, 
and againſt the Peace of our faid Lady the 
Queen, her Crown and Dignity, Tc. 


Clerk of Arr. What ſayeſt thou, Art thou guilty 
of the ſaid Treaſon whereof thou art indicted, or 
Not Guilty ? 

J. Boucher, Guilty. 

I. C. J. Han. What ſay you? Speak out. 

J. Boucher. Guilty. 

Clerk of Arr. James Boucher hold up thy Hand, 


(which he did.) 
Then the Second Preſentment was read. 


Suſſex fl.“ F | 'HE jurors of our Lady the Queen, 
A upon their Oaths, preſent, That 


4 Tamrs Boucher, late of London, Gent. who was 
* 2 Subi2t of the late King Wi/ham the Third, 
„and now a Subject of her preſent Majeſty , 
« after the 13th Day of February 1688, and be— 
„ fore the I hixd of February 1697, (vis.) the Firſt 
„Pay of Zzg.uſt 16£9, was in Arms in the Ser- 
« vice of the late King James in Europe, vis. in 
the Kingdom of Ireland ; and that the ſaid Zames 
«* Boucher, afterwards and before the ſaid Third 
Pay of December 1697, (vis) the Firſt Day of 
« Pecember 1694, did voluntarily go into the King- 
* dom of France, and the Third Day of Decem- 
* ber 1697, was not within the Dominions of the 
© late King IW://7am. Thar the ſaid James Boucher, 
* not having the Fear of God in his Heart, and 
not regarding the Duty of his Allegiance to 
* our Lady the Queen, his Supreme, True, Law- 
ful and undoubted Lady, and as a falſe Traytor 
* againſt the ſaid Lady the Queen, after the 14* 
* Day of January 1697, vig. the loth Day of 
* December, in the Second Year of the Reign of 
* Onr ſaid Lady the Queen, did traiterouſly re- 
* turn and come into this Kingdom of England, 
« vis. at Eaſt Bourne in the County of Suſſex, 
* without Licenſe from the late King W:/ham 
* under his Privy Seal, or from our ſaid Lady 
* the Queen under her Privy Seal obtained; againſt 
the Duty of his Allegiance, and againſt the Form 


© of the Statute in this Caſe made and provided, 


* and againſt the Peace of our ſaid Lady the 
© Queen, her Crown and Dignity, Cc. 


Clerk of Arr. How fayeſt thou, art thou Guilty 
of the ſaid Treaſon whereof thou art indicted, or 
not Guilty ? 

F. Boucher, Guilty. | 

J. Boucher. My Lord, I humbly beg that I may 
have leave to ſpeak Two or Three Words. 

L. C. J. Holl. What would you fay ? 

J. Boucher. My Lord, I humbly beg leave to 
ſpeak Two or Three Words. 

a L. C. J. Hoyt. Ay, let us hear what you have to 
ay. 

J. Boucher, My Lord, it is very well known, 
that J have ſollicited this Two Years for Leave 
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to come over into England. And while I have 
been in France, I have done all that I could to 
ſubſiſt the Exeliſh that were brought Priſoners to 
the French Camp, and have to my Power aſſiſted 
them with Money, and other Neceſſaries, eſpeci- 
ally one Troop of Horſe. I applied my ſelf to 
Collonel Lumly, and he promiſed to lay my Calc 
before the Queen. But not hearing from him, I 
went to his Son, and he told me he had no Op- 
portunity to acquaint the Queen with it. Atter- 
wards I was taken going for Holland, and then I 
ſent to Colonel Lumlp, and he promiled to re- 
member me. And I continued {till to ſollicitæ 
the Service of Her Majeſty's Subjects, and have 
procured their Horſes that have been taken from 
them, to be reſtored to them. I ſpoke ro Co- 
lonel Godfry, and he promiſed to ſpeak to —— 
who promi{:d to make it their Intereſt to procure 
my Return. And atter the Camp was over, 1 
came over into England at Noon-Day, with my 
Children, and ſent up a Letter to my Lord Nor- 
ting ham to acquaint him where I was. It's true, 
| followed King Fames into Ire/and, but had no 
Commiſſion, only ſerved the Duke of Berwzck as 
Aid du Camp. And afterwards I went into Fance, 
but never ferved there with any Commiſſion, but 
as Maſter of the Horſe to the Duke of Berwick. 
And I did hope that the Articles of Limerick would 
take off a great Part of my Ottence. My Lord, 
J hope you will repreſent my Caſe favourably to 
the Queen. 

Dr. Sandys. My Lord, I beg leave to ſpeak a 
Word or wo on behalf of the Prifonzr. My 


Lord, I ſollicited 
L. C. J. Holt. What you can ſay to us will 


fignify nothing z bur if you have any Thing to fay 


for the Priſoner, you mult apply your ſelf elſe- 
where. 

Mr. Attor. Gen. My Lord, as it is my Duty, 
I demand judgment againſt the Prifonzr, upon his 
Confeſſion of the Two Indictments. 

Clerk of Arr. James Boucher, thou haſt been 
indictel on Two Indictments, and confeſſed thy 
ſelf Guilty of both. What haſt thou to ſay why 
Sentence of Death ſhould not be pronounced againſt 
thee ? 

F. Boucher. 1 hope your Lordſhip will be plea- 
{ed to intercede for me to the Queen. 

Clerk of Arr. My Lords the Queen's Juſtices 
do ſtrialy command all Perſons to keep Silence 
while Judgment is giving, on Pain of Impriſon- 
ment. 

L. C. J. Holt. Mr. Boucher, You are, by your 
own Confeſſion, convicted of High Treaſon, for 
which, Judgment of Death is to be pronounced 
upon you, and which you are to ſufter under 
thoſe Circumſtances which the Law hath ap- 
pointed. K 

The Fact of which you were Accuſed, and have 
now Contefled, is, That fince the Eleventh Day 
of December, 1688. you went into France with- 
out Licenſe either from the late King or Queen, 
and have returned fince the Fourteenth of Fan. 1697. 
without any Licenſe under the Privy-Seal, either 
from the late King, or Her Majeſty that now is; 
which Fact is made High Treaſon by the Statute of 
the Ninth Year of the late King. 

The Wiſdom and Juſtice in making that Law, 
will be very evident to any one that will bur 
reflect upon the Poſture of our Affairs at that Time: 
For in the Year preceeding to that of the making 
thereof, there was an horrid Conſpiracy * 

rom 
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from among that Party of Men who had ſo left 
the Kingdom, to aſſaſſinate the late King; to in- 
troduce a Popiſb and French Power, for the Sub- 
verſion of the 3 Religion, and the Liber- 
ties and Properties of the People of Exgland; which 
was managed with that Privacy, carried on with 
that Secreſy, that it was not diſcovered, nay, not 
ſo much as ſuſpected, until it arrived to that Ma- 


turity, that it was come to the very Point of 
being pur in Execution. 


The Truth of which is very clear, as well as 
by the Proofs produced at the Tryals of ſeveral 
of the Malefactors, as even by their own Con- 
feſſion. 

In the following Year the Peace of Reſwick was 
made, whereby the Intercourſe was reſtored be- 
tween England and France. From thence it was 
evident, that divers of that Party of Men would 
return into the Realm, and thereby have an Op- 
portunity to revive and carry on that horrid De- 
fign, in the Succeſs whereof they had been fo 
diſappointed ; for which, no doubt, they were not 
a little enraged, and it could not be otherwiſe 
expected but they would make uſe of it: For 
thoſe of the ſame Principles will be guilty of the 
ſame Practices. 

Therefore it was neceſſary to make a Return- 
ing into England by any of thoſe who were un- 


der theſe Circumſtances, to be ſo very penal, un- 


leſs they ſhould firlt give Satisfaction to the Go- 
vernment; either of their Innocence or Repentance, 
and obtain a Licenſe and Approbation for their 
Return, under the Privy-Seal ; for their returning 
in any other Manner, is a Danger to the Queen's 
Perſon, and Her Kingdom, 


— 


April, 


was made. 

i Cerkof Arr. David Lindſay hold 

up your Hand, (which be did.) Thou 

| Il ftandeſt Indicted by the Name of David 
Lindſay of London, Gent. for tÞat 

thou being a Subjet of the late King William, 

and now a Subject of her preſent Majeſty, after the 


- Eleventh Day of December 1688, viz. the 26th Day 


of March 1689. was in the Kingdom of England, 
viz, at the Pariſh of St. Martins in the Fields, in 
the County of Middleſex ; and afterwards and be- 
fore the Third Day of December 1697, viz. the Firſt 
Day of October 1696. Thou the ſaid David Lindſay 
did coluntarily go into France without Licenſe from 
the late King William or the late Queen Mary; 
and that thou the ſaid David Lindſay on the ſaid 
Third Day of December 1697. was not within the 
Dominions of the late King William; and that thou 
zbe ſaid David Lindſay not having the Fear of 
God in thy Heart , nor weighing the Duty of thy 
Allegiance towards our Lady the Queen that now 
7s, thy Supreme, True, Legitimate, Lawful and un- 
doubted Lady ; and as a falſe Traytor againſt our 


The Tryal of DAVID Linnsay. 
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This Treaſon, tho' it ſeems, and is new in th 
Form, yet it is compounded of an old Treaſo 
known in the ancient Law of the Kingdom which 
is, that of adhering to the King's Enemies, . 
what can be thought of thoſe who, in Time of 
War, ſhall abandon their own Country, be har 
boured and protected in any Enemies Country; * 
being of an Intereſt inconſiſtent with, even re. 
pugnant to, that of their own ? 

What your Deſign might be in returning in 
this Manner, whether to revive and purſue thole 
wicked Practices, your own Conſcience is your 
Witneſs, and will be your Judge; and if that {hall 
acquit you, it will be for your Alvantage in the 
World to come. But you are an Offender againſt 
the Law of the Land, which harh made this your 
Offence to be High Treaſon, and therefore that 
Judgment appointed for one guilty thereof muſt 
be pronounced ; the Court therefore doth award 
That you be conveyed from hence to Neweate, the 
Priſon from whence you came, and from thence yo, 
are to be diawn upon a Hurdle to'i'yburn ; where 
you are to be hanged by the Neck, and while you 
are alive to be cut down, your privy Members 10 
be cut off, and your Bowels to be cut out of your 
Body, and burnt in your View; your Head 1s 10 be 
5 off, and your Body is to be divided into Four 

arts, and your Head and your Quarters are 10 
be diſpoſed as ber Majeſty ſhall appoint. And the 
Lord have Mercy upon your Soul. | 

Clerk of Arr. Goaler ; look to your Priſoner, 

J. Boucher. My Lord, I beg that my Friends 
may have Leave to come to me. 

L. C. J. Holt. Lou ſhall have ſuch as is uſual, 
and as is fitting. 

Clerk of Arr. Take away the Priſoner. 


The Tryal of Davip Lixpsay, on Wedneſday the 19th of 


1704. 


HE Court being ſet, Proclamation ſaid Lady Anne, the Queen that now is, after the 


14th Day of January, 1697. viz. the 10th of De- 
cember, in the Second Tear of the Reign of our 
Lady the Queen, did traiterouſly return and come 
into the Kingdom of England, vis. at the Pariſh of 
St. Martins in the Fields, in the County of Middle- 
ſex, without Licenſe from the late King William 
under his Privy Seal, or from our ſaid Lady the 
Queen, under her Privy Seal obtained; againſt the 
Dmy of thy Allegiance, and againſt the Form of the 
Statute, and againſt the Peace of our Lady the 
Queen, her Crown and Dignity, &c. 


Mr. Lindſay, (Taking a Paper out of his Pocket 
read it to the Court.) My Lord, I am very 
ſorry I am ſo unfortunate as to fall under the 
Diſpleaſure of the Government; and being willing to 
ſave the Court all unneceſſary Trouble upon my Try- 
al, I have therefore reſolved to confeſs moſt of the 
Facts charged upon me in the Indictment, vis. 
As to my being in France, and coming into Ex- 
land without Licenſe. But I am adviſed that there 
is ſomething ſo ſingular for my Benefit in this 


Caſe, that I beg your Lordſhip to hear me by 
Cn. Council 
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Council before my Arraignment z the Council I de- 
fre, are Mr. Williams and Mr. Raymond. 

f Mr. Aft. Gen. My Lord, he 
dir Edw. Nor t hey. might have had Council aſſigned 

him before, if he had deſired it. 

L. C. J. Trevor. You ſhall bave theſe Council 
aſſigned you which you defire. | 

Mr. Soll. Gen. My Lord, I ſuppoſe this is not 
defired now, with any Deſign to delay the Tryal 
the Prifoner mult firſt plead to his Indictment. 

L. C. J. Trevor. If his Council be here, we are 
willing to hear what they have to fay. 

Clerk of Arr. Call Mr. Williams and Mr. Ray- 
mond. (Who came into Court.) 

L. C. J. Trevor. Mr. Raymond and Mr. Wilhams, 
the Priſoner here defires you may be of Coun- 
cil for him, and the Court have aſſigned you to 
be of Council for him accordingly. 

Mr. Art. Gen. He has heard the Indictment 
read to him, but he has not yet pleaded to it. 

Mr. Lindſay. My Lord, I deſire to be heard 
by my Council firſt. 

Mr. Raymond. My Lord, I apprehend Mr. Lind- 
ſay's Intention is, to give the Court as little Trou- 
ble as may be, and therefore the Facts, of which 
he is Guilty, and that are charged upon him in 
this In lictment he will confeſs. But, my Lord, 
he has been adviſed by his Friends, and other 
Council, that his Caſe has ſomething particular in 
it, which he hopes will be for his Advantage, and 
deſires ro have the Benefit of what can be plead- 
ed, beſides Guilty or Not Guilty. 

L. C. J. Trevor. Is there any other Plea, that 
he can plead ſpecially > : 

Mr. Williams. My Lord, not any that we know 
of; I defired him to adviſe with ſome other Perſons 
about it, I hope he has done ſo. As to the Priſoner.s 
Contfeſſing, or Pleading Not Guilty to the Indict- 
ment, it's a Matter of Prudence and not of Law. 

L. C. J. Trevor. Let him plead then. 

Clerk of arr. David Lindſay, Art thou Guilty 
of this High Treaſon whereot thou art indicted, 
or Not Guilty ? 

David Lindſay. Not Guilty. 

Clerk of Arr. Culprit, How wilt thou be tried? 

David Lindſay. By God and my Country. 

Clerk of Arr. God ſend thee a good Deli 
verance. | | 

Mr. Lindſay. My Lord, I have one Favour to 
beg, that my Wite and Children may come to 
me. 

L. C. J. Trevor. I think he may have that Li- 
berty, in the Preſence of the Keeper, if you have 
nothing to object againſt it. 

Mr. Att. Gen. My Lord, we are willing they 
ſhould come to him, in the Preſence of the Keeper; 
we will not abridge any Man of what he can reaſona- 
bly and juſtly deſire. 

L. C. J. Trevor. Have you pitch'd upon any 

Mr. Att. Gen. Yes my Lord, on Monday next, 
if it ſuit the Court. He ſhall have a Copy of the 
Pannel, and all other Things that are fit for him. 
I ſuppoſe my Lord, the Priſoner is now com- 


| mitted to the Sheriff as is uſual on theſe Oc 


caſions. | 

L. C. J. Trevor. Yes, he is committed to the care 
of the Sheriff. 

Clerk of Arr. Where is the Keeper 
gate? He appeared, and took Charge of the Pri- 
Joner. And then the Court adjourned. till Monday 
Nine of the Clock, 
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T HE Court heing fer, and the Pannel called 


over, as uſual, the Priſoner making no Ex- 
ceptions; the following Gentlemen were {worn 
upon the Jury. 


Tho. Ellis, Eſq; 


Timothy Lenoy, Eſq; 
Nich. Goodwin, Eſq; 


Richard Brown, Eſq; 
Foſeph Forey, Eſq; | Tho. Blackmore, Jun. Eſq; 
Tanner Arnold, Eſq; | Will. Snelling, Eſq; 
Arthur Bayly, Eſq; | Peter Lekeux, Eſq; 
George Ford, Eſq; J. Pack, Eſq; 


L. C. J. Hot. You Gentlemen that are ſworn, 
go within the Bar. 5 

Clerk of Arr. David Lindſay, hold up thy Hand. 
(Which be did.) Gentlemen of the Jury, look upon 
the Priſoner, and hearken to the Charge. He ſtands 
indicted by the Name of David Lindſay, of the 
City of London, Gentleman, Cc. as before in the 
Indictment. Upon which Indiatment he hath been 
arraigned, and hath pleaded Nor Guiliy. Your 
Charge is to enquire whether he be guilty of the 
ſaid Treaſon, whereof he ſtands indicted. If you 
find him Guilty, you are to enquire what Goods 
and Chattels he had at that Time, or it he fled 
for it. But if you find him not guilty, you are 
to lay ſo, and no more. And ſtand together, 
and hear your Evidence. 

Mr. Morley. May it pleaſe your Lordſhip, and 
you Gentlemen of the = This is an Indict- 
ment preferred againſt David Lindſay, the Priſo- 
ner at the Bar, for High Treaſon, for that he be- 
ing a Subject of the late King Wi/kam, and now 
a Subject of her preſent Majeſty , after the Ele- 
venth Day of December 1688, viz. the 26** Day 
of March 1689, was in this Kingdom of England, 
viz. in St. Martins in the Fields, in the County 
of Middleſex, and afterwards, and before the Third 
Day of December 1697, viz. the Firſt Day of 
Oelober 1696. the Priſoner did voluntarily go in- 
to France without Licenſe either from the late 
King Villiam, or the late Queen Mary : And that 
the Priſoner on the Third Day of December, 1697. 
was not within the Dominions of the late King 
William. But the Priſoner, not weighing the Du- 
ty of his Allegiance towards our Sovereign Lady 
the Queen, did, as a falſe Traytor, after the 14 
Day of January 1697, viz. the 10'* Day of De- 
cember, in the Second Year of the Reign of her 
now Majeſty, traiterouſly return and come into 
this Kingdom of Eng/and, wiz. in the Pariſh of 
St. Martins in the Fields, in the County of Mid- 
dleſex, without Licenſe either from rhe late King 
WrwYiam under his Privy-Seal, or from her now 
Majefty under her Privy Seal ; and this he hath 
done againſt the Duty of his Allegiance, and againſt 
the Form of the Statute in this Caſe made and 
provided. To this Charge he hath pleaded Not 
Guilly. 

If we prove him Guilty I doubt not but you 
will find him ſo. | 

Mr. D. Lind/ay. I ſhall give your Lordſhips, and 
the Court, as little Trouble as may be. I ſhall 
only beg leave to ſtate my Caſe truly before you, 
and then I ſhall ſubmit to your Judgment. 

L. C. J. Holt. Mr. Lindſay, if you had a mind 
to conſeſs, you ſhould have done it before, now 
the Jury are to enquire whether you are Guilty 


OT noob. © 
Mr. Lindſay. 
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Mr. Lindſay. Mr Lord, I only defire to he 
heard as to the Fatt. | | | 

L. C. J. Holt. You muſt ſtay till the Queen's 
Evidence is heard, and then you may ſay what 
vou can. 

Mr. IW:illiams, My Lord, his Intentions may 
be as to ſome Things to ſave the Time of the 
Court ; and perhaps to eaſe the Queen's Council 
of ſome Twuble. 

I. C. J. HH. Let the Queen's Council ſtate the 
Evidence firſt, and then it may be proper for him 
to ſay what he will. 

Sir T. Potis, ſthe Queen's Serjeant. ] You muſt 
either confeſs the Treaſon wherevvith you are 
charged, or elſe we mult proceed to prove it. 

L. C. J. Holt. If you open the Evidence, then 
it may be he will conteſs; bur ir muſt be firſt 
opened. | 

Sir T. Pow?s. My Lord, there is nothing meant by 
us to reſtrain him in any Thing that he has to fay ; all 
that we deſign, is to put him into a proper Method. 
It is proper that he ſhould underſtand the Cale. 
He has pleaded Nor Guiliy, and we are under a 
Neceſſity to ſhow what Evidence we have to prove 
him Guilty. My Lord, this Indictment is founded 
on an Act of Parliament made in the Ninth Year 
of the late King Wi/ham. And it is grounded on 
very good Reaſons ; for, as it is taken notice of 
in this AQ, there had been a former Act made 
in the Third and Fourth Years of the Reign of 
the late King 1W:i/tam and Queen Mary, by which 
it was made High Treaſon for any to repair into 
France without Licenſe ; that any one that did ſo, 
ſhould fall under the Guilr of High Treaſon. Bur 
that Act was calculated only for the Time the War 
laſted, and was of no longer Continuance ; and 
there being a Peace concluded, the Preamble of 


this Act takes notice, that thereby it would become 


neceſſary for the carrying on of Trade and Com- 
merce between England and France, that there 
ſhould be a Freedom of going and coming out of, 
and into the faid Kingdoms reſpectively. And 
therefore the Act farther ſays, that whereas ſeve- 
ral Perſons who had been in Arms, or had been 
engaged in treaſonable Practices againſt the King 
and Government, and other d iſaffected Perſons (as 


all that reſorted into France without Licenſe, du- 


ring the War, were ſuppoſed to have ſufficiently 
ſhewed themſelves d iſaffected to the Government) 


therefore the Act goes on, and provides againſt 


the Miſchiefs that might enſue ; and fays, If any 
of his Majeſty's Subſects who had voluntarily, 
fince the 11th of December, 1688, gone into France 
without Licenſe, and ſhould at any Time, after 
the 14*" of January, 1697. return into England 
without Licenſe, that ſuch Perſon, ſo doing, ſhould 
fall under the Guilt and Penalty of High Treaſon. 
This is the Subſtance of the Act upon which the Indict- 
ment is formed. Now, that which we haveto charge 
and prove upon the Priſoner, is, That he was here 
in England after the 11** of December, 1688. We 


are ready to prove that he was here in the be- 


ginning of Arch, 1689; that he went into France 
in October, 1696; that he afterwards returned into 
England in December laſt. We ſay, He went into 
France without Licenſe, and return'd without Li- 
cenſe; and it will be his Part, if he can, to make 
it appear otherwiſe. If he does not admit theſe 
Facts, we ſhall call our Witneſſes to prove them 
upon him. If they are Facts that he admits, then 
he may regularly proceed. | 
Mr. Lind/ay. My Lord, May 1 ſpeak now? 


L. C. J. Holt. Yes, you may. | 

Mr. Lindſay. My Lord, I do confeſs, that he. 
ing a Native of Scot/and, and never having hag 
any Office in England, I did go into France with 
out his late Majeſty's Licenſe, after the Time adn. 
tioned in the Act; and I did continue beyong 
Sea, till I was informed that her Majeſty did. 3. 
cording to her uſual Clemency, by her racioy, 
Proclamation in 170}, give a general Pardon _ 
her Subjects; and being defirous to take the a, 
vantage of ir, and to return to my Native Country, 
came into Scotland, where I preſented my felt 
before the Government, and had the Benefit of 
the Queen's Proclamation allowed me. Wherey on 
my Lord, being adviſed by ſome eminent Coun. 
cil there, that I was as {ie to come into Eng. 
land, as any other Subject; and having my Wit. 
and Children here, I came to London by the Way 


of Berwick. Therefore, my Lord, humbly con. 


ceiving, in theſe Circumſtances, that I am got 

guilty of Treaſon within the Intent of this AQ | 

deſire to he heard by my Council. l 
L. C. J. Hor. You own you went into France 


ſince the 11th of December, 1688. 


Mr. Lindſay. Yes, my Lord. 

L. C. J. Holt. From what Place did you go into 
France, from England, or from Scotland ? 

Mr. Lindſay. From Englund. | 
b - C. J. H. Then he confeſſes the whole 

act. 

Mr. Soll. Gen. But, my Lord, he was ther: 
before 1697. 

L. C. J. Holl. You muſt agree on the Fact. He 
ſays he did go into Scotland within the Time men- 
tioned in that Proclamation. And being in Scor- 
land, he fays, he did adviſe with ſome learned Coun- 


cil, and they told him he might ſafely come into 


England. Now do you admit that he did go in- 
to Scotland on that Occaſion of the Queen's Pro- 
clamation ? | 

Mr. Art. Gen. My Lord, as to that Fact, we 
cannot admit it. There was no Licenſe mentioned 
in it, the Proclamation gives no Licenſe to come 
into England, only a general Pardon. What his 
Council will make of ir, I cannot tell. 

L. C. J. Hor. Do you expect it ſhould be 


proved? 


Mr. Arr. Gen. If he will ſhew us the Pro- 
clamation, if it be the ſame that I have, I will 


allow it. | 
L. C. J. Holt. Produce that Proclamation, look 


upon it, it may be you will admit it without 
any further Proof. 


Then the Preclamation was produced, and Mr. At- 
torney General /ooked on it. 


Sir T. Powis. Will they have it read? 

Mr. A7t. Gen. It may be read if they deſire it. 

= Williams, My Lord, We deſire it may be 
read. h 

Sir T. Powzs. My Lord, We would not have 
it look d on as a Thing of Right to be read, 
without further Proof: 

L. C. J. Holt. No, that is of Grace, it is a vo- 
luntary Offer of yours. 

Mr. Art. Gen. Then I ſhall not oppoſe the 
reading of it. 

L. C. J. Holt. Then you do admit that to be 
the Queen's Proclamation for Scotland. 


Mr. Arr, Gen. Yes, my Lord, 
| Mr. Williams. 


1 


15. 
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Mr. Williams. I defire to know, whether they 
admit the Priſoner to be a Native of Scotland? 

Mr. Att. Gen, We do not know thar. 

L. C. J. Holt. Then you muſt prove it, if you 
think it material. | 
Sir T. Powis. My Lord, he went from England 
into France, and returned from France into Eng- 
und again. 

L. C. J. Ho/t. He muſt be taken for a Na- 
tive of England, unleſs he can prove the con- 
ary. 

5 Kir Williams, My Lord, Shall we firſt read 
the Proclamation, or prove him a Native of 
Scotland £ 

L. C. J. Holt. Read the Proclamation firſt. 

Ihen the Clerk read the Proclamation. | 


A Proclamation of Indemnity. 


ANNE R. | 

1 NNE by the Grace of God, Queen of 

A Scotland, England, France and Ireland, 
« Defender of the Faith, Cc. To all and ſun- 
« dry our good Subjects, to whom theſe Preſents 
«* do or may concern, greeting. Foraſmuch as it 
« has been, and is our conſtant Reſolution and 
« Deſign, to eltabliſh the Peace, and promote the 
« Welfare of our People; nor only by procuring 
« the equal and impartial Adminiſtration of ju- 
* {tice, bur alſo by ſuch a Mixture of the Benign 
Influences of our Goodneſs and Clemency, as 
* may beſt compoſe all Diſtempers, and give a Juſt 
% Aſſurance againſt all Fears and Jealouſies : And 
« for that Eftect, we being deſirous to compleat 


the Indulgence that hitherto we have ſhewed, 


* and to reclaim even ſuch Offenders as mighr 
« juſtly have expected the deſerved Effects of our 
« Diſpleaſure. And that for Time to come, we 
* may by a gracious Pardon and ACt of Oblivi- 
on, eſtabliſh firm Peace and Concord amongſt 
* all our Subjects. Therefore we, of certain 
* Knowledge, and by Virtue of our Sovereign 
* Power and Authority, Pardon, Remit, Indem- 
* nity, and for ever Acquit, all and every one 
* of our Subjects, of all Crimes of Perduellion, 
„Rebellion, Ireaſon, Concealing of Treaſon, Har- 
* bouring, Receipt, Supplying, Correſponding and 
* Intercommuning with Rebels, and Declared 


Enemies, the impugning the Dignity and the 


“ Authority of the Eſtates of Parliament, and all 
© other Kinds of Treaſon or Leſe Majeſty, whe- 
* ther Common or Statutory, and of all Crimes 
* of Leſing- making, whether to us or our Sub- 
© ſects, or to our Subjects of us, Depraving or 
* Miſconſtruing our Laws, or of any of our Pro- 
* ceedings, or Miſrepreſenting or Slandering us 
or our Proceedings in any Sort; and all Breaches 
* or Abuſes of, or Malverſations in Publick Truſts, 


* with al! other Crimes, Delinquences or Tranſ- 


* grefhons of whatſoever Nature or Quality, com- 
* mitted, acted or done by any of Her Subjects 
* by Word or Writ, or incurred by any other 
Act either by Commiſſion or Omiſhon, preceed- 
* ing the Date of thele Preſents, and which di- 
* rectly or indirectly are, or may import the 
Contravention of any Law or Ad Parlia- 
* ment, Cuſtom or Conſtitution of that our 
ancient Kingdom; and that in ſo far as ihe 
* ſame may inſer any Pain or Puniſhment againſt 
any of our Subjects, either in their Lives, For- 
junes, Eſtates, Fame or Reputation. All which, 
by og by virtue of our Royal Power and Autho- 
0 7 
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„ rity aforeſaid, Will, Declare and Ordain to be 
„hereby Pardoned, Acquitted and Indemnified, 
and put in perpetual Oblivion; and that this 
“ General 3 and Indemnity ſhall be ax valid 
and effetual to all our Subjects for their Exo- 
* rneration and Diſcharge of all Pains and Puniſh- 
* ments, as if every particular Crime, Offence, 
Delinquency or Miſdemeanor were here ſet 
down, and as if Remiſſons, under our Great Seal 
were paſt and granted for the ſame, wherewnh 
* we for our Selves and Succeſſors diſpenſe for 
* ever, Like as we hereby Prohibit and Diſ- 
** charge any of our Miniſters or Judges to call 
in Queſtion, or proceed againſt any of Her ſaid 
* Subjects for the ſaid Crimes, and their Crimes 
* and Puniſhments in any Time coming; decla- 
* ring and Ordaining this our General Pardon and 


cc 


cc 
cc 
cc 


© Indemnity to be interpret and underſtood in the 


* moſt Benign, Favourable and Comprehenſive © 
* Senſe the ſame can admit, for the Security of 
** our Subjects. Excepting always forth and from this 
* General Pardon and Indemnity, all Fore fuulters, 
and Sentences, and Dooms thereof, and all pe- 
cunial Fines and Unlaws already paid or tranſ- 
* aQted ; and but prejudice to us, or theſe com- 
“ miſſioned by us, to call all Collectors and other 
* Intromitters with publick Money, to give Ac- 
* count of their Intermiſhons, and to make Pay- 
„ ment of what ſhall be found due by their 
* Intermiſhons. And farther excepting, all Man- 
* ſlaughrers, Murders, Aſſaſſinations, Witchcrafts, 
* Fire, Raiſings, Depredations, Robberies, Rapts, 
“e Spulzies, Thefts, Houſe-breakings, Mutilations, 
** Adulteries, Blaſphemies , and Delinquences of 
* Immordlity. All which Crimes, and thoſe guil- 
ty thereof, are no ways to be comprehended 
in, or have any Benefit by this our Pardon and 
* Indemnity as the faid Crimes excepted. And 
„ laſtly to the end all our good Subjects may 
* have Notice of our Royal Will and Pleaſure, 
* we do hereby command our Lion King of 
« Arms, and his Brethren, Heraulds, Purſivants, 
“and Meſſengers at Arms, to make due Pub- 
&« lication hereof at the Market Crols of Edinburgh ; 
« for all which theſe Preſents ſhall be a fſuffi- 
« cient Warrant. Given at Our Court at St. James's, 
March 16th, 170;, and of our Reign the Second 
Tear, | 
By Her Majeſly's Command. 
Queensberry, 
GOD ſave the XU EEN. 


Mr. Raymond. Look on the Backſide. 

Mr. Arr, Gen. What is that? | 

Mr. Raymond. A Certificate from the Duke 
of Qucensberry, Secretary of State of Scotland, 
that it is a true Copy. 

Mr. Att. Gen. We admit it. 

Mr. Williams, Then, my Lord, it is inſiſted 
on that we ſhould prove the Priſoner a Native 
of Scotland, | 

Mr. Arr. Gen, If you think it material, you 
may prove 1t. : 

L. C. J. Holt. They did think it material, 
and therefore made it part of their Caſe 

Mr. Williams. Call James Grey, Eſq; (who ap- 

zvred and was ſworn.) Sir, do you know the 
Priſoner at the Bar ? 

F. Grey. Yes. 

Mr. Williams, What Country-man is he ? 

J. Grey. Always reputed of Scotland, I have known 
him this 20 Years, and he was always teputed ſo. 

Nnan L-CS 
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L. C. J. Holt. Have you known him Twenty 
Years in England ? 

J. Grey. Yes, my Lord, in England, not in 
Scotland. 

Mr. S/. Gen. Have you had any Corteſpond- 
ence with him ? 

J. Grey. No, Sir, no great Correſpondence. 
In King 7ames's Time he was Secretary to the 


Lord Melforr. 
Mr. Milliums. What Country-man was he re- 


puted then? 

F. Grey. A Scotchman. 

L. C. J. H. Did you know his Family? 

F. Grey. No, I have been always in England, 
I did not know his Family. | 

Mr. JWilliams. We have another Evidence. 
I. C. J. Holt. You muſt bring better Proof than 
this, or elſe it will not do. ä 

Mr. Williams. Call Mr. Trumbal, (who afpear- 
ed, and tas Sworn.) . Mr. Trumba!, do you know 
the Priſoner at the Bar ? 

Mr. Trumbal. Yes. 3 
E Mr. IVilliams. How long have you known 

im ? 5 
Mr. Trumbal. 1 have known him this Twenty 
Years. | | 
Mr. 1i/kams. What Country-man did you 
always reckon him ? | 

Mr. Trumbal. A Scotchman. 

L. C. J. Holt. How do you know that ? 

Mr. Tr:mbal. He has been always reputed fo. 
He dealt in Wine with one that I knew, and ſo I 


came to know him. 
Mr. 1V:i/hams. Did you know him in Scotland? 


Mr. Trumbul. No. 

Mr. Arr. Gen. Have you known him any 
where but in England? 

Mr Trumbal. No, but he has been reputed a 
ccotepmun, that dealt in Wine. He had always 
the Repute of an honeſt Man. 

Mr. Williams, Call Charles Canarr , 
peared.) 

Mr. Ar. Gen. 
neſſes into the 
Sir? 

Mr. Cunair. 

Mr. Wilhams. 


Priſoner ? i 
Mr. Canair. Ever ſince J was a Child. 


Mr. Wi/hams. Where did you know him ? 
Mr. Conair, In Scotland. I remember him 


from a Child. 

L. C. J. Holt. And 
Native of Scotland? 

Mr. Canuir. Yes, my Lord, of Dundee in 
Scotland. 

. 
lations? 

Mr. Canair. Yes, my Lord, his Father was of 
Dundee in Scotland. 

Mr. IWithams. 
farther to prove. 

C1 Zbl. What is it? 

Mr. W:/hams. That the Priſoner was allowed 
the Benefit of this Proclamation in Scotland; and 
we beg leave ro ſay, this Fact which is now 
charged againſt him is already pardoned. 

Mr, Arr. Gen. That Pardon has Influence in 
Scotland, not in England. | 

Mr. Wilkams. Then you admit alſo that the 
Priſoner had the Benefit of this Proclamation al- 
lowed him in Scotland. | | 
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Court. What is your Name 
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How long have you known the 
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Did you know any of his Re- 


My Lord, we have ſomething 


3 Anna 


Mr. Att. Gen. I know nothing of that. 

L. C. J. Holt. Now go on and ſtate your 
0 Wi My Lord, M 

r. Williams. My , Mr. Attorney G | 
is not pleaſed to admit we had the — er 
the Proclamation allowed us in Scotland. 

Mr. Arr. Gen. They infiſt on what I knw 
nothing of; it they think they can have any Be. 
nefit by it, —1 may prove it. 

Mr. Raymond. We have done our Enden out 
to have the Secretary of State of Scor/and appear 
here, but I don't know whether he has done uz 
= Favour, We have the Certificate under his 

and. | 
L. C. J. Hor. Is it the ſame Hand? 

Mr. Arr. Gen. My Lord, he aſſerts that Ces. 


tiſicate, but we know not whether it be true. 


L. C. J. Holt. Then that muſt be proved. 
Mr. Raymond. Call Tho. Bruce, Eſq; (who ap. 


peared, and was ſworn.) Mr. Bruce, do you know 


the Priſoner - and whether he had Benefit of 
the Pardon in Scotland. | 

Mr. Bruce. I know very little of him. I know 
he was at Edinburgh laſt Summer, and was un— 
der Confinement there, and under Examination 
ſeveral Times; but after ſome Days he was at 
Liberty again. That's all that I know. | 

Mr. Raymond. Was he not at Liberty by leave 
of the Government ? | 

Mr. Bruce. It was fo believed. 

Mr. Att. Gen. Can you tell when he came 


back to Scotland ? | 
Mr. Bruce. No, Sir. He was in Cuſtody about 


* laſt. 
r. Att. Cen. Can you be particular to the 
Time? Was it in June or July? 

Mr. Bruce. I can't be poſitive, it was in the 
Time when the Parliament ſate. I never was in 
his Company. | 

Mr. Raymond. Call Mr. Southerland. 

Mr Att. Gen. I know not why we ſhould 
trouble the Court with this. What ſignifies the 


Pardon? 
L. C. J. Holt. Let them make what uſe they 


can of it. 
Mr. Att. Gen. Sir, what is your Name? 
Mr. Southerland. Southerland. 
Mr. Raymond. Do you know any Thing of 
the Priſoner's having any Benefit allowed him of 


the Scorch Pardon? 
Mr. Southerland. I heard he had ſurrendred 


to the Government. 
Mr. Raymond. Was he diſcharged by the Go- 


vernment ? 
Mr. Southerland. Yes, It was generally re- 


ported ſo. | 
Mr. Aft. Gen. What Time was that, Sir? 
Mr. Southerland. In June or July laſt Sum- 


mer. | 
Mr. Art. Gen, Was he there the 27th of J- 


ly, or before? 

Mr. Southerland. I cannot be poſitive. 

Mr. Raymond, Call Dr. Hutton, (who appear d.) 
Doctor. What do you know of the Priſoner's 
having the Benefit of the Scorch Pardon, and its 
being allowed him by the Government ? | 

Dr. Hutton, I was in September at Edinburgh, 
and there I faw Mr. Lindſay at the Queer s- 
Head, with the Attorney General. He had been 
examined about ſome Letters (as I heard ſay) 
that had been directed to him. And there I 


heard Sir Fohn Stuart tell him, the Council _ 
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herty, and it was done upon the Proclamation 
of Indernnuty. Gs 

Mr. Williams. What Religion is he reputed of? 
Dr. Hutton. I know nor that. But I have 
known him Six and Twenty Years, and I heard 
him tell Sir James Stuart (who asked him why 
he came away from France,) becauſe he would 
not be a Papiſt, and he ſaid, he had rather go 
do the Gallows, than return again. 

Mr. Williams. What is his Temper? Is he a 
quiet Man in relation to the Government; or of 
4 turbulent Temper ? | 

Dr. Hutton. 1 have always known him a fair, 
peaceable, friendly Man. 

Mr. Raymond. Doctor, I would ask you one 
Queſtion, whether you have any Law in Scotland 
that prohibits going into France £ 

Dr. Hutton. I do not know. I know ſeveral 
Perſons that came from France to Scotland. 

Mr. Att. Gen. Dr, you give him a fair Character. 
Can you tell in whoſe Service he was in Fance? 
Dr. Hatton. No, Sir; I cannot. 

Mr. Att. Gen. What was his Affection towards 
the Government? 

Dr. Hutton. I know nothing of that. 

Mr. Soll. Gen. When did he return into Scot- 
land; was it before or after the 27th of July? 

Dr. Hutton. I do not know. 

Mr. Raymond. He came into England in Septem- 
ber laſt, after he had his Pardon. We ſay he 
came through Northumberland, and other Places 
hither, and in this County he was taken. 

Mr. Lindſay. I was taken no where, but ſurren- 
dred my 1elt to Sir Charles Hedges. 

Mr. Wilhams, The Fact is, that he came 
from Scctlund through Northumberland, &c. and 
ſo into Alidd/eſex, and ſurrendred himſelf ; fo 
that Northumberland was the firſt County of Eng- 
land that the Priſoner came into, after his leaving 
Scotland; and fo that the Treaſon, if any, was 
committed there, and we inſiſt that the Arraign- 
ment and Tryal ought to be there. 

L. C. J. Holt. It you infift upon it, that the 
Treaſon committed was in Northumberland, then 
you muſt prove it. 

Mr. Williams. My Lord, with ſubmiſſion, tho 
the Fact being that Northumberland was the firſt 
County of England, that we came into, yet it 
may be difficult to us to prove it; but, with Submil- 
ſion, it may not be abſolutely neceſſary for us 
to prove, that Northumberland was the firſt Coun- 
ty, in regard that your Lordſhip will take notice 
that Middleſex cannot be the firſt County, it 
being impoſſible to come from Scotland into Mid- 
d/eſex, without being in other Counties before; 
and the Indictment ought to have been in the 
firft County of Erg/and he came into. 

Mr. Att. Gen. My Lord, we indict him where 
we find him. 

Mr. Raymond, We can prove that he came 
firſt to Zerwick, then through Northumberland, 
before he came into Middleſex. 

L. C. J. Holt. If you can, do. | 

Mr. Raymond. Dr. Hutton, do you know, 
where he came firſt imo Exgland, and which way 
he came hither ? | 

Dr. Hutton, No, indeed; I have heard that he 
came through Northumberland, &c. 

Mr. Raymond. Did you lend him your Horſe? 

Dr. Hutton. No Sir, but a Friend of mine 
did lend him his Horſe. 
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Mr. Raymond. Where does your Friend live? 

Dr. Hutton. At Edinburgh. 

Mr. Raymond. Did he come hither on that 
Horſe ? | 

Dr. Hutton. That I know not. He was left 
there by a Friend of mine, to be ſent into Eng- 
land with the firſt Opportunity, and ſo he ſent 


Mr. Raymond. Did he make uſe of that 
Horſe all the Way ? 

Dr. Hutton. I know not that. 

Mr. Williams. My Lord, I am, by your Lord- 
ſhip's Permiſſion, of Council for the Priſoner : 
And I hope this free and ingenuous Confeſſion 
which he has now made at the Bar, being the 
very ſame which he before made ar his Arraign- 
ment; and being the very ſame Confeſſion which 
he made before the Secretary of State, and others, 
before whom the Priſoner was examined; will be 
taken, and weigh with the Court as a good Ar- 
gument of the Sincerity gf this unfortunate Gen- 
tleman; and that he deſigns in his Tryal to put 
your Lordſhip to as little Trouble as poſſible. 
My Lord, It has been proved that he is a Na- 
tive of Scotland, and he always has been of the 
Proteſtant Religion. He has been indeed in France 
but finding he could not enjoy his Religion there, 
he was reſolved by the firſt Opportunity to en- 
deavour to gain a Licenſe from the Goverment 
for his Return into his own Country. In the 
mean Time comes out her Majeſty s Gracious 
Proclamation of Indemnity. That Proclamation 
was proclaimed in a publick Manner, by all Her 
Majeſty's Heralds, at the Marker-Croſs at Euig- 
burgh, and it has very extenſive Words in it, par- 
doning all Treaſons, Felonies, Cc. all Crimes and 
Miſdemeanors whatſoever. My Lord, in Confi- 
dence of this Rer Majeſty's Royal Proclamation, 
we came from France to Scotland, and there 
claimed, and were allowed by that Government, 
the Benefit of the Queen's Mercy. Afterwards 
having been adviſed by the moſt eminent Advo- 
cates and Council of Scotland, that by this Pro- 
clamation we were rendred in every reſpect as 
a free Subject, and might with Safety come from 
thence to England; we accordingly came from 
thence hither ; but all this while we paid all the 
due Submiſſion and Regard that coud be, as 
well to the Law as to the Government ; for we 
came from France unto the Hogue, and we there 
attended upon Her Majeſty's Envoy, Mr. Stun- 
hope, and acquainted him with our Intentions of 
rerurning Home. Immediately upon our Return 
into Scotland, we voluntarily came before the 
Chief Commiſſioner and Magiſtrates there; who, 
upon our Claim, were pleated, at length, to al- 
low us the Benefit of Her Majeſty's Royal Pro- 
clamation and Pardon, And when we were in 
England, on the firſt Notice of a Warrant out 
againſt us, we, of our own Accord, waited on 
the Secretary of State, Sir Charles Hedges; and he 
happening not to be then at Leiſure, we volun- 
tarily attended upon him a Second and Third 
Time; and upon our Third Attendance we were 
committed. And now, my Lord, we ſtand 
indicted before your Lordſhip fer the greateſt of 
Crimes, High- Treaſon. My Lord, as to the Sta- 
tute upon which we were indicted, tho ſome 
Part ot it, without doubt, was not only very rea- 
ſonable, but abſolutely neceſſary, I mean that Part 
of it which was for the Preſervation of his late Mi- 
jelty's Perſon and Government; but as to that Part 
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of it upon which we are indicted, it ſeems, with 
grear Submiſſion, a ſevere Law. That rhe bare 
returning into our Native Country, when we be- 
fore were convicted of no Crime, or guilty, at 
moſt, but of a bare Contempt in going out of 
the Queen's Dominions without Licenſe, that this 
ſhould be made High-Treaſon, this, with Sub- 
miſſion, is ſome what ſevere: So that in reſpect of 
the Severity of this Law, beſides the common Ar- 
gument of its being a Penal Law, your Lordſhip 
will be the rather induc'd to admit of the moſt fa- 
vourable and merciful Conſtruction to every Part 
and Clauſe of this Act, that it will bear. My 
Lord, we do humbly inſiſt on the Words of the 
Proclamation; and we take it, that thoſe Words do 
amount to a Licenſe to us to come into Scotland: 
And if ſo, then we are not guilty within this Ac of 
Parliament, of coming to the Queen's Dominions 
without Licenſe. And we likewiſe further inſiſt, 
that one that has the Queen's Licenſe to come 
into Scotlund, may, without any further Licenſe, 
come into Engl/ind. I beg your Lordſhip's 
Leave to read that Part of the Proclamation, 
which we chiefly iufiſt on. The Proclamation par- 
dons all Treaſohs, and all correſponding and inter- 
communing with Rebels, or declared Enemies of 
the Queen. My Lord, it pardons all other Crimes, 
of what Narure ſoever. It pardons any Act, thac 
may inter an) Pain or Punithinent, on the Lives 
or Eſtates of Her Majeſty's Subjects. And it is de- 
clared to be as available to all Subjects, to pardon 
them all Crimes, as if the particular Crime were 
named, and as if Remiſſions under the Great Seal 
were pais'd. And then Her Majeſty declares, Thar 
this {hall be taken in the moſt favourable and com- 
prehenfive Senſe that may be, for the Security of 
the Subject. Now, my Lord, taking this Procla- 
mation in the moſt favourable and extenſive Senſe, 
in Favour of the Priſoner ; which Her Majeſty has 
been pleaſed expreſly to direct ir ſhould ; with 
Submiſſion, I take it, it will amount to a Licenſe 
from Her Majeſty, to return from France to Scot- 


land: And we humbly take it, that if the Priſoner 


did by Licenſe come from France to Scotland, that 
he afterwards coming from Scotland into England, is 
not within the Act. 

My Lord, I wou'd beg Leave to conſider what it 
was that hinder'd the Priſoner from returning from 
France to Scotland: Sure it was his going to 
France without Licenſe. Then when Her Majeſty 
is graciouſly pleaſed to pardon this Offence, we 
take ir, that Her Majeſty, by removing the Obſta- 
cle, does by neceſſary Implication give Leave to the 


Priſoner to return to Scotland again. Her Majeſty- 


is pleaſed, with Submiſſion, plainly to give him 
this Leave, by taking off that that hindred his co- 
ming. That Parliament plainly did take it, and 
have been pleaſed to declare it an Offence, to go in- 
to France without Licenſe ; and have therefore been 
nleaſed to puniſh that Offence with a Temporary 
Baniſhrnent : But when that Offence is pardon d, 
when that Baniſhment is remitted, then the Pri- 
foner ſeems at Liberty to return Home: And 
that Liberty being given by the Queen's Procla- 
tion; this, with Submiſſion, amounts to a Li- 
cenſe from rhe Queen, for the Priſoner's returning 
home. My Lord, there are many Inſtances, where- 
in the King or Queen's Grants or Pardons ſhall 
he a double Operation, for the Benefit of the 
Perſons upon whom they are beſtowed. But 
theſe Caſes, as I humbly conceive, not immedi- 
arely relating to this Point now before your Lord- 
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ſhip, I ſhall not trouble your Lordſhip with  * 
ting them. My Lord, if we, when in fg A 
been guilty of more than what is charged upon üs 
in the Indictment ; I mean, had we correſponded 
or adher'd to the Queen's declar'd Enemies; (jj 
the expreſs Words of the Proclamation ſcem 
plainly to extend to us, when it pardons all corre. 
iponding and intercommuning with the Queen; 
declared Enemies ; which the French then' were 
and now are. My Lord, If this Proclamation 
could in any Part of it bear Two Conſtructi. 
ons, (the one making for the Priſoner, the other 
againſt him) the Queen has been pleaſed to de. 
termine in what Senſe it ſhall be taken; in the 
moſt beneficial manner for the offending Subject 
But, with humble Submiſſion, would this be ob. 
ſerving of Her Majeſty's Gracious Directions; in. 
ſtead of allowing to the Priſoner the Benefit of this 
Proclamation, to make his very coming to Scotland 
to claim the Benefit of ir, and humbly to lay hold of 
her Majeſty's Mercy; to make this very Act to amount 
to a Crime; to make it the greateſt of Crimes, 
High Treaſon ? This ſurely would be the very Re. 
verſe of Her Majeſty's moft Gracious Intentions; 
And yet this, with Submiſſion, would be the Con- 
ſequence, if the Priſoner's coming from France into 
Scotland (ſhould be conſtru d to be Treaſon. My Lord, 
I admit the Words of this Act are, If any return 
into England, or any other of Her Majeſty s Domi- 
nions, without a Licenſe under the Privy Seal, it 
ſhall be High Treaſon. 
Sir T. Pow!s, But this is not a Licenſe under the 
Privy Seal. | | 
Mr. Attorney General. The Great Seal of Scot- | 
land will not vacate an Engliſh Add. 
Mr. Williams. Now we humbly take it, if the 
Queen is pleaſed to beſtow her Licenſe by any 
&, or in any manner equally notorious with 
her Privy Seal; 'tis ſufficient, and within the 
Meaning and Equity of the Statute. And this 
Proclamation made by all the Heralds at Arms, 
at the moſt publick Place in Edinburgh , is as 
notorious, nay, much more notorious and pub- 
lick, than a Licenſe under the Privy Seal only ; 
and therefore within the Meaning of this AQ, 
Beſides, the very Words of the Proclamation are, 
Thar ir ſhall be in every reſpect as valid and ef- 
fectual, as if it were under the Great Seal: And 
if under the Great Seal, ſurely it muſt be at leaſt 
as ſtrong, as if under the Privy Seal. Beſides, 
the Statute does not ſay, that the Licenſe muſt 
be under the Privy Seal of England. The Words 
of the Act are, If any return into England, or 
any other of Her Majeſty's Dominions , without 
Licenſe under the Privy Seal, without ſaying of 
what Kingdom. Now, with Submiſſion , it not 
being ſaid what Privy Seal, or of what King- 
dom ; it muſt be intended according to the Sub- 
ject Matter, the Seal of that Kingdom or Domi- 
nion where the Licenſe is granted; and that being 
Scotland, the Licenſe under the Great Seal of Scot- 
land is ſufficient: For it ſeems improper, that the 
Seal of one Kingdom ſhould be made uſe of, to 
Licenſe an Act in another Kingdom. Now, it 2 
Licenſe under the Great Seal of Scotland be ſut- 
ficient, this Proclamation declares, that it ſhall be 
as valid as if twere under the Great Seal: And it 
can't be deny'd, as I have ſaid, but a Licenſe 
under the Great Seal, muſt be equivalent with 
a Licenſe under the Privy Seal. Beſides, the 
Queen's Proclamation does not mention what Great 
Seal, or of what Kingdom ; and fo it may — ” 
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tended, that Great Seal that would be moſt benefi- 
cial to the Priſoner; taking it in its moſt favou- 
rable Senſe, as Her Majelty is pleas'd to direct 
it ſhould be. 

But twill be faid , That taking this to be a 
Licenſe, this is only a Licenſe ro come into Scot- 
und; but the Priſoner is indicted for coming into 
England without Licenſe. Bur we rake it, If 
we had a Licenſe to come into any one of the 
Queen's Dominions, and we firſt came into that 
Dominion with this Licenſe ; we can't then be 
guilty of Treaſon wirhin this AQ. The Words 
of the Act make it Treaſon to come into Eng- 
land, or any other of the Queen's Dominions, with- 
out Licenſe ; ſo tis the fame Thing as if it ſaid, that 
it ſhould be Treaſon to come into the Queen's Do- 
minions without Licenſe. Then if one comes into 
Serland with Licenſe z Scotland being one of the 
Queen's Dominions, the Priſoner can't be ſaid to 
come into the Queen's Dominions without Licenſe ; 
{ that by this Licenſe rhe Priſoner is wholly out of 
the Act. This Act, with Submiſhon, muſt ope- 
me, and take irs Effect, upon the firſt Step made 
from France into any of the Queen's Dominions ; 
ſo that if the Priſoner be guilty of Treaſon within 
the Act, it muſt be when he made his firſt Step 
from France into Scotland: But that being made 
lawful, by the Proclamation, amounting (as we 
ſay) to a Licenſe 3 it can't be afte-wards Trea- 
ſon, for the Priſoner to come into England. Take 
it, that the Priſoner had had Her Majeſty's Licenſe 
to come from France into Englund; and according- 
ly, the Priſoner comes into England, and after- 
wards goes into Scotland; had this been Treaſon ? 
Surely not. Take ir, that a Man within this Act 
returns from France into England without Li- 
cenſe, and is pardon'd, and he afterwards goes into 
Scotland ;, would this have been a new Treaſon, for 
which the Man that was before pardon'd mult loſe 
his Life? We humbly take it, that it would 
nor. 

Befides, with Submiſſion, this Proclamation a- 
mounts to a Pardon of the Treaſon, tho' it be 
before the Priſoner return'd to any of the Queen's 
Dominions. And if it appears to your Lord- 
ſhip, that the Priſoner is pardon'd ; tho' we have 
not | qr it, your Lordſhip will not he pleas'd 
to ſuffer the greateſt Puniſhments to be inflict- 
ed on any that your Lordſhip perceives are en- 
titled to Her Majeſty's Mercy, or on any that 
are fo much as within Her Majeſty's Intentions 
of being pardon'd. Belides, another Conſequence 
of the Pritoner's being pardon' d, is, That then if 
he be pardon'd, he is a free Subject, and has Liber- 
ty to go any where, and into any of the Queen's 
Dominions. My Lord, as to this Point, whether 
the Treaſon be pardon d, tis neceſſary, with hum- 
ble Submiſſion, to conſider what makes this Trea- 
ſon. Tis the going into France without Licenſe, 
and returning home without Licenſe: Tis both 
join'd together make the Treaſon; and the one 
without the other does not make the Treaſon. 
Had not the Priſoner gone into France without 
Licenſe, his returning without Licenſe would not 
have amounted to Treaſon: So that the going into 
France, is the Foundation of the Treaſon. And I 
humbly take it, that this Act of Parliament has 
made the bare going into France without Licenſe, 
an Offence ; and has punith'd it as ſuch, by Ba- 
niſhment during the Queen's Pleaſure : So that the 
Priſoner, from the Time he went into France 
without Licenſe, was an Offender, and conſequent- 
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ly capable of a Pardon. So, with Suhmiſſion, tis 
plain, there was ſome Things on which the Pardon 
might operate; tho' the Pardon was before the 
Priſoner's landing in Scotland; then taking it, that 
the Priſoner's going into France without Licenſe was 
an Offence, and the original Foundation of the Trea- 
ſon : This original Offence is, with Submiſſion, par- 
cond by the Proclamation, by the Pardon of all 
Crimes and Miſdemeanors, of what Nature ſvever. 
And if the original Offence be pardon d, all the 
Conſequences, all the Dependencies upon that Of- 
fence, all that enſues upon that Offence, are, with 
Submiſſion, at the ſame Time pardon d. This. my 
Lord, ſeems to be prov'd by Cole's Cafe, Plored. 
401. where, after one had ſeloniouſly wounded ano- 
ther, then comes a Pardon of all Crimes and Miſ- 
demeanors ; and afterwards the Party wounded 
dies. The original Miſdemeanor being pardon'd, 
all that enſues upon it is pardon'd ; and conſe- 
quently the Murder is pardon'd, by the Pardon on- 
ly of all Miſlemeanors. Now in our Caſe tis 
plain, the original Otence is going into France with- 
out Licenſe ; and that being pardon d, all that en- 
ſues that Offence, all the Dependencies upon that 
Ottence, according to the expreſs Words of that 
Caſe, are pardon'd alſo : And therefore, the re- 
turning into the Queen's Dominions without Li- 
cenſe, being only a Conſequent and a Dependent 
upon the going into France without Licenſe, is 
pardon d alſo. Beſides, my Lord, ſo favourable 
a Conſtruction does the Law make upon Atts 
of Mercy, that when the Crown pardons any Crime, 
the Pardon reſtores the Man in ſuch a manner, 
as if the Oftence had never been committed. And 
conſequently, after this Pardon, tis the ſame Thing 
as if the Priſoner had never gone into France with- 
out Licenſe: And if the Priſoner had never gone 
into France without Licenſe, tis plain his coming 
_ without Licenſe would not have been Trea- 
on. 

In Hob. 81. Cuddington v. Wilkins, If a Man 
commits a Theft, and is pardon d; it afterwards 
he is called Thief, an Action lies, tho' he is cal- 
led ſo by one that had no Notice of the Pardon; 
for that after the Pardon, tis as if he had never 
been guilty of Theft. There is likewiſe another 
Caſe put there, which ſeenis much ſtronger than 
the Priſoner's Caſe; which is this: If an Appeal 
of Felony be brought againſt a Man, and the De- 
fendant prays Trial by Battel; the Plaintiff coun- 
terpleads the Battel, by ſay ing, that the Defendant, 
when committed to Priſon for his Felony, broke 
the Priſon, and ſo eſcaped, (which is a Preſumpti- 
on of Guilt) and ſo takes off the Trial by Bartel ; 
yet 'tis adjudged, that when the King pardons the 
Breach ot Priſon, this reſtores the Defendant to 
his Trial by Bartel, and tis then as if the Defen- 
dant had not broken the Priſon at all. Yer in this 
Caſe ir might have been objected, That tho' the 
King has pardon'd the Breach of Priſon, tho' the 
Proſecution or Puniſhment for Breach of Prifon is 
pardon d; yet the Collateral Effect of ir, which is 
the Preſumption of Guilt upon rhe Party's Flight, 
might remain ; eſpecially as ro the Appellanr, 
whoſe Suit (according to the General Rule) the 
King's Pardon can't influence. Vet here tis ad- 
judged, that even as to the Appellant, the King's 
Pardon of the Breach of Priſon, makes it as if 
the Party had never been guilty of it. Now this 
is ſtronger than the Priſoner's Caſe : For in the 
Priſoner's Caſe, the Queen's Pardon is only made 
uſe of, to prevent her own Proſecution, and nor 
the 


646 


the Suit of any Appellant. Therefore, in the pre- 


ſent Caſe, the Proclamation pardoning all Miſde- 
meanors, pardons the Offence of going into France 
without Licenſe : And that being pardon'd, tis as 
if the Priſoner had never gone into France without 
Licenſe ; and without this, the bare Return with- 
out Licenſe will not amount to Treaſon. So that, 
with Submiſſion, we rake this Proclamation to he 
2 Lice$ſe to the Priſoner to return into the Queen's 
Dominions. Nay, we take it to be a Pardon even 


of the Treaſon of which he ſtands indicted, 


Beſides, I would humbly beg Leave to offer to 


your Lordſhip's Conſideration, whether a Scotch- 


man, that was not in Eng/and at the Time of the 
making of this Act of Parliament, be within the 
Meaning of this Act. The AQ fays, If any of his 
Majeſty's Subjects ſhall go into Fance without 


Licenſe, if he return without Licenſe, tis Treaſon. 


I don't pretend to call in queſtion Calvins Caſe, 
which was (at that Time at leaſt) a very conve- 
nient Reſolution. I don't deny, but a Natural- 
born Subject of Scotland is, as to many Purpoſes, 
4 Natural born Subject of Eng/and. But whether 
(upon the Conſtruction of fo very Penal a Law as 
this is) a Scotchman is within the Meaning of 
this Law, is the only Queſtion. Now, with Sub- 
miſkon, when the Act ſays, If any of His Majeſty's 
Subjects ſhall go into France without Licenſe, this 
(according to a reaſonable Conſtruction ) ſhall be 
intended only of Eng/iſh Subjects, ſtrictly ſpeaking, 
that is, thoſe of Eng/and ; it muſt be intended only 
of ſuch of His Majeſty's Subjects, who were re- 
preſented by the Parliament that made this Law, 


and who are preſumed to conſent to the making 


of this Law ; tis theſe Subjects only that may 
reaſonably be ſuppoſed to have Notice of this 
Law, and therefore tis reaſonable that they only 
ſhould be bound by it; eſpecially in the Caſe 
of ſo ſevere a Law, where a Man's Life, Eſtate, and 
all that is dear to a Man is at Stake. There may 
be a great deal of Difference betwixt an Act of 
Parliament that puniſhes a Fact that was before 
Malum in ſe, and an Ac which makes that an 
Offence which was before lawful : Every one of 
any Nation is, at his Peril, to abſtain from com- 
mitting any Act that is Malum in ſe; and if he 
commits ſuch an Act in any Country, he ſeems 
ſubject to be puniſhed according to the Laws of 
that Country where the Fact was committed. But 
going into France, or any Place beyond Sea, with- 
out Licenſe, ſeems only Malum Prohibitum by this 
Statute : And therefore when the Act ſays, If any 
of His Majeſty's Subjects who went into France 
without Licenſe, fhall return without Licenſe, ſhall 
be deem'd guilty of Treaſon ; it ſhall be intended 
only of thoſe of Exgland; ſuch Subjects as either 
by themſelves, or their Repreſentatives, were con- 
ſenting to the making of this Law. Therefore 1 
humbly beg Leave to put the Caſe ; Thar if one 
of Her Majeſty's Subjects of her remote Planta- 
tions, (as Barbadoes, or Antegoa) that was reſident 
there at the Time of the making this Law, ſhould 
have fince the Year 1688. gone into France on 
any private or particular Account, without Li- 
cenſe ; and afterwards ſhould come into Eꝝglund; 
would this Subject (who, in all Probability, knew 
nothing of the making of this Law) be guilty of 
High Treafon, for coming into England £ Surely 
this would be exceſſively hard. Then if one reſi- 
dent at Barbadoes, or Antegoa, at the Time of the 
making of this Act, ſnould not be within this Law; 
much leſs ſhall a Scotchmen be within it, in regard 
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Scotland is a ſeparate Kingdom, that can't be 
by our Acts of —— whereas any of om 70. 
reign Plantations are plainly liable to be bound b 
Engliſh Acts of Parliament. , 
Beſides, there is another Reaſon from the very 
Words of the Act, why a Scorchman that was not 
reſident in England at the Time of the making this 
Law, can't be intended within the Meaning of the 
Act; and that is, not only becauſe the Act menti. 
ons nothing of Scotland; but becauſe the Words 
of the AQ are, If any of His Majeſty's Subjects 
who went into France without Licenſe, ſhall return 
into Eng/ard, or any other of His Majeſty's Domi- 
nions, Without Licenſe, tis Treaſon. Now the 
Word (Return) muſt plainly have Relation only 
to that Country where the Party was reſident at the 
making of the Law, or to the Country that he left 
at the Time of his going towards France. But it 
does not appear that the Priſoner, who is a Scorch- 
man, was in England at the making the Act; and 
he having been prov'd to be a Native of Scotland 
muſt be intended to be then in Scotland, unleſs 
prov d to be elſewhere : And therefore the Priſo- 
ner s coming into Exgland, can never be within the 
Meaning of the word Returning into Eng/ard, any 
more than a Man can be ſaid to return to a Place 
where he was not before. | 
There is another Objection, (becauſe I will 
give Mr. Attorney only one Trouble) and that is, 
That this Indictment (or Tryal) can't in this Caſe 
be in Middliſex, but muſt be in that County where 
the Priſoner firſt came after his leaving France; 
which really was Northumberland, as he came from 
Scotland; or at leaſt your Lordſhip will take no- 
tice, that it can't be Midd/eſex. Tis a known Rule, 
that all Indictments, and Tryals for Treaſons and 
all other Crimes, muſt be in the County where 
the Treaſon was committed: And *tis clear, (ta- 
king the Proclamation our of the Caſe) that the 
Treaſon was committed in that County which 
the Priſoner firſt came into, after leaving France. 
The Treaſon (taking the Pardon out of the Caſe ) 
was compleated by the firſt Step made into Ex- 
land. Nay, if the Priſoner, immediately after his 
making his firſt Step into Eng/and, had returned, 
ſtill it had been a compleat Treaſon ; and the 
Party had returned with his Guilt upon him. 
And, my Lord, I do not take ir, that the Party 
commits a new Treaſon, by his going into ano- 
ther County. *Tis true, tis faid , if I ſteal 
Goods in one County, and carry them into ano- 
ther, this is Felony (tho' not Robbery ) in every 
County where I carry them : But even in this 
Caſe, the Law (as I take it) is faid to be other- 
wile, in Fitz. Abr. Ti. Coron. Par. 194. and that 
the Tryal muſt be in the County where the 
Goods were firſt taken. But taking this to be Law, 
That the Felon may he tried in any of the Coun- 
ties, where he carries the Goods he ſtole ; as I muſt 
needs own, the Law is now allowed to be fo ; yet 
this depends upon a different Reaſon, no way at- 
fecting the principal Caſe. For the Reaſon given of 
this Caſe, in Dyer 40. and 7. Coke 2. and Bulwer's 
Caſe is, That the Robbery or Felony does not alter 
the Property of the Goods; and therefore, into what- 
ever County the Felon carries the Goods, tis a new 
Felony. But there tis nor that ſpecial Reaſon in the 
principal Caſe, and therefore the Law is not the 
ſame. Suppoſing the Priſoner had been pardon d 
the Treaſon, in coming into the firſt County of 
Northumberland without Licenſe ; could he after- 


wards, have been puniſh'd for Treaſon, for coming 
| into 
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zuto the next adjacent County; this would be a 
* {range Conſtruction of multiplying Trea- 
= And if coming into every County would 
make 2 freſh Treaſon, a Man at that Rate may 
be brought to fufter as a Traytor, tho with ma- 
ny Pardons about him. No ſurely, my Lord, 
tis the original Act the Law regards, and the 
coming into a Second County does not make it 
a Second Treaſon ; and therefore we take it that 
the Indictment or Tryal in this Caſe can't be 
in Midd/eſex, bur muſt be in Northumberland or 
fuch other County, which was the firſk County 
of Enghind that the Priforer came into. Upon 
the whole Matter, we witch great Submiſhon, in- 
i&, Firſt, That Her Majeſty's Proclamation amounts 
in Law to a Licenſe for the Priſoner to come 
from France into Scotland; nay, that it amounts 
to 2a Pardon to him, even of his Treaſon that 
he is now indicted for. Bur if that be againſt us, 
we in the next Place take it thit a &corchman 
not reſident in Exgland at the Time of the ma- 
king this Act, is not within the Meaning of this 
Act. But if that alſo be againſt us, yer in the next 
Place we humbly inſiſt, that he can't be Indicted 
for this Treaſon in Middleſex, bur muſt be indict- 
el in the County where we firſt enter d Eng- 
land. And tis ſufficient if any one of thete 
Points are for us; and therefore we humbly 
hope the Piiloner {hall be acquitted. 

Mr. Raymond. My Lord, if your Lordſhip 
pleaſe, I'd beg the liberty to offer a Word or 
Two on the ſame fide for the Priſoner at the 


Bar. ; 

I humbly apprehend, your Lordſhip expetts 
no Apology from us, for appearing as Council in 
2 Cauſe of this Nature, ſince tis by your Lord- 
ſhip s Permiſſion granted us in Purſuance of an Act 
of Parliament, that we have this Liberty; and I 
can't forget what your Lordſhip has ſaid for- 
merly in this Place on the like Occaſion, That ir 
is as lawful for the Gentlemen of the Bar to be Coun- 
cil in ſuch a Caſe, and that they are as much 
oblig d to do their Duty for their Client in it, 
as in any other Caſe, wherein by Law they are 
allowed to plead. 

I ſhall therefore, the Fact being agreed on by 
both Sides, ſtate it as a Caſe, and ſubmit the 
Obſervations I ſhall make upon it to your Lord- 
ſhip's Opinion. | 

The Fatt is no more but this. 

Mr. Lindſay, being a Native of Scotland, came 
into England, and reſided ſome Time here; from 
thence he went into France, where he continued 
one into 
France, and whilſt he was there, the Act of Par- 
liament, upon which he now ſtands indicted, 
was made. Afterwards the Queen granted a 
general Pardon and Indemnity ro her Subjects 
in Scotland for all Treaſons, Ic. Depending upon 
which, Mr. Lindſay returned into Scotland, and 
having had the Allowance of the Benefit of it 
there, he returned into Hugland, coming by the 
way of Berwick and Northumberland to Lon- 


don, 
My Lord, I ſhall humbly infiſt upon it in 


] | behalf of the Priſoner at the Bar: 


Firſt, That he is not comprehended within 
the Words of this Act. 

Secondly, That if he ſhould be within the 
Words, yet that he is not within the Meaning of 


the Act. | | | 
My Lord, I ſhall by no means preſume to 
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arraign. the Wiſdom or Juſtice of the. Law-ma- 
kers in making this Act, which douhtleſs ws; 
founded on- great Reaſon, and was very neczliary 
for the Preſervation of his late Majeſty's Perſon 
and Government, But let it be never ſo wiſe, 
never ſo juſt, or never ſo neceſſary, yer, with 
eat Submiſſion, tis a very penal Law; partly, 
uſe it has a Retroſpect and makes that Fact 
an Offence, which was none at the Time when 
it was done, (for before this Act, it was ' lawful 
for any one to have gone into France, between 
the 11th of December 1688. and the Time of 
the proclaiming War with France.) Bur 
principally becauſe it makes the Offender againſt 
it a Traytor, therefore ir mult be expounded 
according to thoſe ſtrict Rules of Conſtruction, 
the Law has appointed for other Penal Statutes, 
and muſt never be extended by Equity beyond 
the Letter. | | 

My Lord, As to the Penning of this AR, I 
muſt obſerve there is not one Word in it of Scor- 
land, or the Subjects of Scotland, in expreſs Terms. 

The Queſtion then will be, what other Words 
in it can extend to Mr. Lindſay's being a Native 
of Scotland? The moſt comprehenſive Words ſeem 
to be theſe at the beginning of rhe enacting Part, 
If any of Her Majeſty's Subjects, who have, &c. 

I muſt beg leave to inſiſt upon it, that Mr. 
Lindſay can't be called one of His late Mijeſty's 
Subjects within this Act. I do agree he was 
the late King's Subject, as King of Scotland, but 
not as King of England ; but this Act being made 
in England, by the Enghſh Parliament, and uſing 
the Word, Subjects, muſt mean ſuch Subjects as 
that Parliament were able to oblige, which are 
only the Subjects of England, or the Dominions 
depending on the Crown of England ; but not the 
Subjects of Cotland, which is a diſtinct Domi- 
nion from England. 

The King of Englund has a double politick 
Capacity in him, one as King of England, the 
other as King of Scotland; the Two Nations are 
abſolutely diſtin, and ſo are the Laws by which 
they are reſpectively govern'd : If therefore the 
King, as King of theſe Two Kingdoms, has Two 
ſeveral Politick-Capacities in him; if the Nations and 
the Laws are diſtindt, with Submiſſion, the Subjects 
of neceſſity muſt be conſidered fo too. 

I am very ſenfible, My Lord, with what So- 
lemnity Calvins Caſe in 7. Rep. is faid by my 
Lord Coke to have been adjudged ; it ſhall be there- 
fore, with a great deal of Submiſſion to your 
Lordſhip's Opinion, and Deference to the Autho- 
rity of that Caſe, if I ſhall ſay any Thing that 
may ſeem to claſh with that Reſolution. 

I confeſs that Caſe has determined, that Al- 
legiance is a Quality of the Mind, and can't be 
circumſcribed by Place ; that tis due to the Per- 
ſon of the King; and becauſe his natural Perſon 
can't be divided, the Allegiance owing to him is 
inſeparable and indiviſible, and therefore that there 
is an Union of Allegiance of both Kingdoms; 
and that a Man can't be conſider d as a Liege- 
man or Subject, which is all one ro the King, 
as King of Scor/and, and not as King of Exgland, 
and ſo Vice Verſa. | 

Tu beg leave to conſider my Lord Cos 
Foundation, upon which this Reſolution is built, 
and ſubmit ir entirely to your Lordſhip whether 
that is able to ſupport it. 

According to my Lord Coke himſelf in Calvins 
Caſe, Legiance is a true and faithful mm" 
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of the Subject due to the Sovereign, for which 
the Sovereign is obliged to protect his Subjects. 
Protectio trabit Subjettionem , Subjectio protectio- 
nem, 7 Co. 5. 

I ſuppoſe it will not be pretended that this 
Obedience due from the SubjeCt to the Sovereign 
is an abſolute blind Obedience to every arbitrary 
Command of the Sovereign ; but is only ſuch an 
Obedience as the Law of the Kingdom, or Prin- 
cipality, or Dominion, has reſpectively preſcribed 
for the Subject to pay to his Sovereign; and the 
ſame holds as to the Sovereign's Part in Point 
of Protection. If therefore this Obedience or Le- 
giance (which is the ſame) is altogether preſcri- 
bed and governed by the Law of the Place where 
tis due, it muſt neceſſarily follow, that where the 
Laws are different, the Legiance or Rule of Obe- 
dience and Subjection muſt be different alſo, and 
conſequently the Legiance due to the King as 
King of England, and the Legiance due to him 


as King of Scotland, (ſince the Laws of both 


Nations are diſtin) muſt be ſeparate and diſtin- 
guiſhable: Were it not ſo, the fame AQ, if ſo 
in one, mult in both Kingdoms be the Perform- 
ance of the Subjects Legiance ; and the ſame Act, 
if ſo in either, muſt in both Kingdoms be the 
Breach of it. But that that is otherwiſe, is ea- 
fily to be proved; as for Inſtance, according to 
my Lord Coke in Calvin's Caſe, 5 Co. 7, 6. The 
King of England may command any Subject of 
England to attend him in his Wars beyond Sea; 
but ſuppoſe by the Law of Scotland a Subject of 
Scotland is not oblig'd to go with the King out of 
the Kingdom, the King commands a Native of Scot- 
land to wait on him out of Scotland beyond Sea, and 
he refuſes; now by the Law of Exgland he has 
broke his Legiance to the King, and yet in Scot- 
land he is as good a Liege Subject (notwithſtand- 
ing this Refuſal) as any Subject the King has 
there. —- In this very Caſe of Mr. Lindſay, By 
his Return into Scotland from France (it your 
Lordſhip takes the Word Dominions in the Act 
in as large a Senſe as I ſuppoſe the Queen's 
Council would have the word Subjects took, that 
is, to all the Places in Subjection to the King, 
tho' not dependant on the Crown of England) 
he was become a Traytor to the Queen as Queen 
of England, which is the higheſt Breach of Alle- 
giance that can be; and yer at the ſame Time 
| (laying the Pardon out of the Caſe, and ſup po- 
ſing there was no Law in Scotland to prohibit 
his coming thither) he was a very good Subject 
of the Queen's in Scotland, and not guilty of any 
Breach of Allegiance due to her there. Then 
—_— theſe Two Allegiances are not the ſame, 
but diſtinguiſhable; one owing to the King as 
King of Scotland, the other owing to the King 
as King of England; and if the Allegiances may 
be confidered ſeparately, ſo may the Subject (who 
owes thoſe Allegiances, and by owing of which 
he becomes a Subject) be ſeparately conſidered as 
ſuch in reſpect of them; and conſequently, that 
Mr. Lindſay being a Native of Scotland, muſt be 
regarded as a Subject of the King as King of 
Scotland, and not a Subject of the King as King 
of England, and ſo not within the Words of the 
Act, for the Reaſons offer d to your Lordſhips 
before. 

The Second Thing I begg'd your Lordſhip's 
Leave to inſiſt upon was, That taking it, that 
Mr, Lindſay, tho' a Native of Scotland, ſhould be 
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comprehended within the Words, any of bis Mz. 
jeſiy's Subjetts, yet that this Act did nor deſign 
ro extend to any Native of Scor/and, and — 
quently not to him. With great Submiſſion t0 
your Lordſhip, there are many Caſes in the Books 
where Statutes have receiv'd a Conſtruction con. 
trary to the Words, to comply with their Intent 
The State of Gloceſter, Cap. 1. enacts, that the Dif. 
ſeiſin ſhall recover Damage, in a Writ of Entr 

founded upon the Diſſeiſin, againſt him who 5; 
found Tenant; upon which Luz. Seck. 685. puts 
this Caſe, That if the Diſſeiſor makes a Feof. 
ment of the Land to B. C. and D. and Livery 
of Seiſin is made to B. and C.; but D. was ab. 
ſent, and never would agree to this Feoffmen 

nor take the Profits; B. and C. die, the Diſſeiſeg 
brings a Writ of Diſſeiſin in the Per againſt BD. 
who pleads this Matter; tho' he is Tenant of 
the Freehold of this Land, yet no Damages 
ſhall be recover'd againſt him. So in this 

Caſe, tho' the Words of the Act in their 

utmoſt Extent would comprize the Priſoner ar 

the Bar; yet if the Parliament did not de- 

ſign they ſhould, a Conſtruction ſhall be made 

accordingly. 

That the Parliament did not intend to con- 
cern themſelves with Scotland, or the Natives there- 
of, appears, with Submiſhon, by the Preamble 
(which is, as my Lord Coke terms it, C. Lit. 
79. a Key to find out the meaning of the Law- 
makers.) 

The Words of the Preamble are, That up- 
on the Concluſion of the Peace between his 
Majeſty and the French King, it was be- 
come neceſſary for the carrying on a Trade between 
England and France, That the Subjects of each 
Kingdom ſhould have, &c. —— 1 ſuppoſe it will 
not be -pretended that Scotland can be compre-- 
hended under the Word, of England; nor Scotch. 
men under the Word, the Subjects of each King- 
dom, that is, of Eng/and and France, — For if 
a Scotchman {ſhould be took to be a Subject of 
the King of Eng/and, yet I humbly conceive he was 
never took to be a Subject of the Kingdom of Ex- 
land; the Word Kingdom is the ſame as Realm, 
and is uſually apply'd to the Land of England, and 
not to the Dominions dependant on the Crown of 
England; as on the 35 Hen. 8. c.2. a Treaſon com- 
mitted in Ire/and was adjudged to be a Treaſon 
committed out of the Realm of England, and tria- 

le as a Foreign Treaſon, Orurke's Caſe, Ander. 
262. P/. 269. But if Kingdom or Realms ſhould 
be taken to have the ſame Signification as Dominion, 
that Caſe could not be Law, becauſe Ireland was ne- 
ver held to be out of the Dominion of the Crown 
of England; fo that with great Submiſſion to your 
Lordſhip, nothing in the Preamble affects the Pri- 
ſoner at the Bar. 

The next thing to be confider'd, is, what the 
Parliament meant by the Words, If any of his Ma- 
jeſty's Subjects, Cc. And I humbly hope your Lord- 
ſhip will think it reaſonable to let that Expreſſion be 
explain d by the Word Subjects uſed in the Preamble, 
and fo interpret them his Majeſty's Subjects of the 
Kingdom of Exgland, which this Priſoner is not; 
and the rather, becauſe to conſtrue them to extend 
to Scotchmen, will be an Interpretation that will 
make the Enghſh Parliament make an Offence a 
Treaſon, which will not be in the Power of the 
Engliſh Government to puniſh, unleſs by Accident: 


For if a Scotchman returning out of France into 
Scotland, 
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contrary to this AQ, ſhould be a Traytor ; 
22 0010 not be puniſh'd here, unleſs he acci- 
1cntally came hither afterwards, becauſe the Eng/i/h 
Government has no Coercive Means to fetch him 
om Scotland hither to be puniſh'd. ---- But tis 
otherwiſe in reſpect of the Dominions depending on 
the Crown of England, as Ircland, &c. for a Man 
may be tranſmitted from England to Ireland, or 
Tice Verſa, to be tryd; as Colonel Lundy was 
» Ventr. 314. but England can't compel the Govern- 
ment of Scor/and to ſend a Man hither from thence 
to be try'd. Then I humbly conceive that it can't be 
imagin d, that the Parliament defign d to make an 
Offence a Treaſon, which can't be puniſh'd but by 
Accident here, ſince tis below the Dignity of a Go- 
vernment to have Offenders againſt their Laws, in 
Crimes of ſo high a Nature, out of their Power to 
uni Burt of an Eng/ſh Subject it would be 
otherwiſe, tho” he was in Scotland, or any Foreign 
Prince's Dominion, becauſe they might proceed 
againſt ſuch a Perſon to Outlawry, and upon At- 
tainder confiſcate his Eſtate. 

Another Thing I muſt beg leave to offer to your 
Lordſhip, as a Proof thar this Parliament did not in- 
tend in this Act to include Scotland, or the Natives 
of Scotland, is, that the Paragraph which makes the 
taking of a Charter or Grant from the late King 
James to be Treaſon, is ſo far from relating to 
Sotland, or the Scorch, that it does not make it pe- 
nal for any Engliſhman to take a Grant of Honour or 
Fſtate in Scotland from the late King James; the 
Words of the ACt being, to be had or enjoy'd in the 
Kingdom of England or Ireland: So that the Par- 


liament ſeemed induſtriouſly not to concern them- 
the Priſoner, (ſuppoſing your Lordſhip ſhould be of 


ſelves with any thing 1elating to Scotland; and yet 
doubtleſs they might have made it Treaſon for any 
Frgliſhman to have took ſuch a Grant; and there 
had been as great Reaſon ſo to have done, if they 
had thought fit to have meddled with any thing re- 
lating to Scotland, fince the taking of ſuch a Grant 
in Scotland by an Eng/iſhman from the late King 
James, had been as great a Derogation to the Liegance 
owing to the King, as if it had been of any thing 
in England; the Acceptance of ſuch a Grant amount- 
ing to an Acknowledgment of another Power beſides 
the King's So that for theſe Reaſons I humbly in- 
fiſt upon it, that the Parliament did not intend to 
include any Scorchman within this Act. 

But, my Lord, taking it that Mr. Lindſay, tho a 
Native of Scotland, ſhould be within both the 
Words and Meaning of this Act; yet I muſt ſub- 
mit it to your Lordſhip's Judgments, whether this 
Att could bind him, he being beyond Sea, vig. in 
France, at the Time when it was made. I do 
agree, that if any of the Scots have Lands, Cc. in 
England, they ſhall be liable to pay all Duties im- 
poſed by 48 of Parliament on thoſe Lands. I do 
alſo agree, that every Scotchman reſident here, is 
bound by all the Laws of the Land ; and fo are all 
Foreigners whatſoever, ( be they Danes or Swedes, 

or of whatſoever other Nation they be) who live 
here under the King's Protection: But as ſoon as 
they are gone out of the Kingdom, their Allegiance, 
which was but local, ceaſes, and they are no longer 
obliged by the Laws of Eng/and. It muſt be agreed, 
that no Eng/hſh Act of Parliament can bind Scof land, 
nor, as I humbly apprehend, the Scotch, whilſt out 
of England; it fo, then how could this Priſoner 
be bound by this Act, being a Scorchman, and out 
of this Kingdom, at the Time when the Act was 
made? With great Submiſſion, his coming into 
* Aone could not ſubject him to this Law; 

0 . 


for there ſeems to be a great Difference between this 
AQ, and other general Acts or Laws of this Place: 
For, as I ſaid before, if a Scotchman comes into 
England, and inhabits here, he is liable to all the 
Laws then in Force, and ſhall be puniſhed for the 
Breach of any of them; becauſe he was before pro- 
tetted by thoſe Laws, and therefore muſt be obe- 
dient to them. But in this Caſe, the SubjeQion to 
the Law, and the Offence, began at the {ame Inſtant , 
for before his Landing in Eng/and, this Law had no 
Power over him, and the very Act of Landing made 
the Offence in this Indictment; till be therefore 
ſomething ſevere to conſtrue that Act, which only 
makes the Priſoner liable to the Law, to be a Breach 
of it. As to this Matter, there will be no Diffe- 
rence between a Scotchman or a Dane : Both, when 
here, are bound by the Laws; neither, when abſent. 
Suppole it ſhould be enacted, That if a Dane ſhould 
land in Englund without Licenſe from the King, he 
ſhould be a Traytor ; and a Dane notwithſtanding 
ſuch Act ſhould come into Eng/and without ſuch 
Licenſe, would he be a Traytor? With humble 
Submiſſion, Not. Such Act might amount to a 
Prohibition of his coming, and make him be uſed 
as an Alien Enemy, 7 Co. 6 B. as Perkin Warbeck 
was in Henry the VIIth'sTime; but could not make 


him a Traytor, becauſe he owed no Allegiance to 


the King, nor Subjection to the Law, at the Time 
when the Act was made. As to the Priſoner's ha- 
ving been in England, and having reſided here be- 
fore; that, I humbly think, will make no Difference, 
becauſe his Subjection to the Exgliſb Law ceaſed, as 
{oon as he ſtept off from the Exgliſß Shoar. 

What I ſhall beg Leave further to inſiſt upon for 


Opinion againſt. him on the former Points) is, 
That this Evidence don't maintain the Indiftmenr. 
The Indictment is for returning without Licenſe 
from France into England: The Evidence is, That 
he returned out of France into Scotland, and from 
thence into Exgland. The AQ of Parliament is, 
That if any of his Majeſty's Subjects, &c. return 


into this Kingdom of England, or other his Majeſty's 


Dominions: The Meaning of which, we for the 
Priſoner humbly take to be, That the firſt coming 
of any ſuch Perſon, as is within the Act, into any 


of his Majeſty's Dominions, ſhall be the Treaſon ; | 


and that the Act did not intend to make every ſeve- 
ral Coming into every diſtindt Dominion a new 


Treaſon ; as if ſuch Perſon ſhould come out of 


France firſt into Scotland, then into Ireland, thence 
into Fer ſey, and ſo into England, the Act, with 
Submiſſion, did not deſign to make this Perſon lia- 
ble to be ind icted for Four Treaſons; but that into 
what Dominion he firſt came, for that he was a 
Traytor and puniſhable : And that ConſtruCtion ſuf- 
ficiently prevents the Miſchief and Danger the Act 
deſign d to arm againſt. For if a Man ſhould come 
without Licenſe into any one Dominion, and is 
look'd on as a dangerous Perſon, the taking away 
his Life will prevent any future Miſchiefs from him : 
If he has a Licenſe to come into one, tis to be be- 
lieved, with a great deal of Reaſon, he may be 
truſted in any other of his Majeſty's Dominions, or 
elſe his Majeſty would never have granted him a 
Licenſe to return into any of his Dominions, where 
he would be equally capable of putting in Execution 


any dangerous Practices againſt the Government. If 


that ſhould be the Meaning of the Act, then, with 
Submiſſion, this Indictment ought to have been for 
coming into Scotland, which was the Place he firſt 
came into, for there was the Treaſon, and not for 
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coming into England. Beſides, if the coming in- 
to Scotland was the firſt and only Treafon pu- 
niſhable by this Act, then we muſt offer the ge- 
neral Pardon of Scotland in the Priſoner's Ex- 


cuſe : Not, my Lord, that I can pretend, that a 
Pardon in Scotland can pardon a Treafon in Eng- 


land ; but we muſt beg Leave to infift upon it, as 


amounting to a Licenſe to return into Scotland. [I 
do expect that it will be objected, that the Licenſe 
which this A& appoints, muſt be under the Privy- 
Seal of England, which this Scorch Pardon can t be 
pretended to be. I confeſs, my Lord, the Words 
are, without Licenſe from his Majeſty under his 
Privy-Seal. But *tis not faid Privy Seal of Ex- 
land. And tho' generally ſpeaking, when an Eng- 
liſh A& mentions the Great Seal or Privy Seal, it 
muſt be -took ro be the Greal Seal or Privy 
Seal of Englund; yet in this Ensliſb Ac, if your 
Lordſhip will conſtrue the Words, His Majeſty's 


Subjecte, not only to be his Subjects as King of 


England, but as King of Scotland, or any other 
Nation; if your Lordſhip will conſtrue the Word, 
Dominions, to be not only the Dominions depen- 
dant on the Crown of England, but alſo all other 
Dominions of which his Majeſty was . King, as 
Scotland ; by Parity, the Words, Privy Seal, ought 
to be extended to all the Privy Seals the Kin 

has, as King of England, or King of Scotland. 
And if ſo, then ſince the Queen has in Her Procla- 
mation, declared that Her Pardon ſhall be took as 
beneficially as if it had been under the Great Seal ; 


but the Great Seal includes the Privy Seal, and is of 


greater Efficacy : We humbly hope, that ir will 
be as beneficial to the Priſoner, as if it had been 
under the Privy Seal ; nay, rather more, becauſe 
as to Scotland it pardons the Offence ; for tho the 
Return is after the Pardon, yet it pardons the go- 
ing into France, which is the Foundation of the 
Crime, and without which the returning into Scot- 
land, or any of his Majeſty's Dominions, was no 
Offence. This is the Uſe the Priſoner would make 
of this Pardon. I can't preſs it as a Pardon of 
an Enghſh Crime; tho with great Submiſſion to 
your Lordſhip, it ſeems ſomething ſtrange, that 
Mr. Lindſay, ſhould by virtue of rhis Pardon be 
a very good Subject of the Queen's in Scotland, 
and have all the ſame Liberties other of his 
Countrymen have there, and yet that he ſhould 
be a Traytor againſt the Queen here in England , 
that he ſhould be within the Queen's Protection 
there, and out of her Protection here; and yet at 
the ſame Time that his Allegiance to her can't 
be ſevered, nor he confidered as a Subject to Her, 
" — of Scotland, and not as Queen of Eng- 
and. 

But admitting the Pardon will not avail the 
Priſoner in any reſpect, and that your Lordſhip 
ſhould be of Opinion that his coming to England 
is a Treaſon, notwithſtanding he returned from 
France into Scotland firſt ; then I muſt inſiſt upon 
what Mr. Will:ams has before mentioned, that 
this Indictment is ill, and that he ought to 
have been indicted in the County which he firſt 
came into, which was impoſſible to be Middle- 
ſex; and I muſt ground it on the general Rule, 
that all Crimes are Local, and Inquirable by the 
Grand. Jury of the County where they are com- 
mitted. Even in Batteries, which are Tranſitory in 

Actions; yet, with Submiſſion, Indictments are 
Local, and muſt be enquired of by the Grand 
Jury of the County where they are committed. 
My Lord, I ſhall treſpaſs no longer upon your 
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Lordſhip's Patience, only juſt beg leave to 57 


that upon the whole Matter, for the Prifa“ 
at the Bar, I humbly inſiſt upon it, That Pow 
ing a Native of Scotland, is not within the Word. 
of this Act: For if he ſhould be within th. 
Words, yet he is not within the meaning of the A8 
But if both thoſe Points are againſt me, That, 38 the 
Caſe is, he is not obliged by it. IF I hou 
fail in all theſe, then I muſt have lecourſe , 
the Conſtruction of the Act, that it intended 2 
iy to make the firſt Entry into any of the Queer, 
ominions, Treaſon, and conſequently that thi, 
Treaſon was upon his Return to Scotland 11 
ought in the Indittment to have been laid 35 
ſuch: For which Reaſon I humbly conceive thi 
the Indictment is not only ill, but the Pardon 
will amount to a Licenſe, But if your Loxd(hj 
ſhould be of Opinion he is indictable for coming 
into Erg/and, that then the Indicment ought t 
have been laid in that County where he firſt came 
into. If any of which Points hold, with Suh. 
miſſion, the Priſoner can't be found guilty on this 
Indictment; but your Lordſhip will be plea 
to direct the Gentlemen of the Jury to aquit him 
which I humbly pray in his Behalf. ; 
Sir Tho. Powss. My Lord, I have obſerv'd theſe 
Gentlemen in the Method they have gone, and 
will follow them in the ſame Manner to give 
them an Anſwer. What we have to fay, wil 
be nothing but with reſpe&t to the Law, as it 
now ſtands upon the Act of Parliament: Whether 
the Caſe deſerves Mercy or no, is not the Que. 
{tion here, that will be conſider d in another Place, 
Our Part is to maintain the Law as it ſtands, 
with reference to this Indictment; it muſt he 
owned that a great deal of that which has been 
ſaid might have carried weight with it, if it had 
been pleaded in Scor/and, where the Proclamation 
was made; but to make uſe of it here in Ex. 
land, as having any Force in this Caſe, is not 
agreeable to Law or Reaſon. Firſt, no Man can 
ſay, a Pardon, if it had been under the Great 
Seal of Scotland, could pardon a Crime commit- 
ted here in Enz/and ; but it is not ſo, for it is not 
under any Seal at all. But ſuppoſing it were 
to be taken in the Extent they would have it, 
yet it would not be a ſufficient Pardon in this 
Caſe. For theſe Two Things muſt be conſider d. 


Firſt, Ir is a Pardon only of Crimes committed 


in that Kingdom. Secondly, It cannot be a Par- 
don of a Crime committed fince that Pardon 

anted ; for we muſt mind the Date of that 
Panda, and the Crime he is tryed for. The 
Scotch Pardon is dated in March, 170% that was 
March was Twelvemonth. No Man can fay a 
Proclamation in that Kingdom can pardon a 
Crime that was committed afterwards. Now 
this Crime was committed in December laſt, for 
then it was he returned into England; therefore 
that Pardon can never extend to this Caſe. So 
that theſe Two Things if conſidered, will be ſut- 
ficient to anſwer all that has been inſiſted on, by 
way of Pardon. Firſt, It is a Pardon of another 
Kingdom for Offences committed againſt the 
Crown of Scotland; whereas this Indictment is 
for an Offence committed againſt the Crown of 
England. And Secondly, It was granted at a 
Time precedent to the Time of this Offence com- 
mitted : But next, they ſay the Pardon in S:ot- 
Jand will. amount to a Licenſe from the Queen 
to go into Scat /und, and that then by Conſequence 


he was fiee to come into England; with Sub- 
miſſion, 
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miſſion, we think they cannot make ſuch an In- 
ſerence, for the Queen's Pardon cannot extend to 
ſuch a double Purpoſe. Suppoſe the Queen had 
expreſly pardoned his going into France and re- 
turning into Scotland, that would nor have 
amounted to a Licenſe to come into England. 


So that we deny their Inference, that the Par- 


Jon in Scotland amounts to a Licenſe to come in- 


to Englund. But in the Second Place, if the 


Queen had expreſly given him a Licenſe to go 
into Scotland, (tho I do not admit that to be 
the Caſe) yer 1 deny that that would have been 
1 Licenſe to come into England. If the Queen 
under the Privy Seal of Scotland ſhould have ad- 
mitted him to come into Scotland, yet that would 
not have been a Licenſe for him to come into 
England ; for it would have been a Special Licenſe 
to go to one Place, which can never be reckon d, 
in ſuch a Caſe as this is, a Licenſe to go to 
another Place in another Kingdom. For the King 
or Queen might perhaps think fit to licenſe one 
to come into Scotland, and yet not think it con- 
venient to licenſe him to come ſo near their 
Royal Perſon, as he would be here in Exgland. 
So that there is no ſuch Licenſe in that Pardon, 
as is inſiſted on; and if there had been, yet it 
would not have had that Operation to licenſe 
him to come to England, The next Thing they 
ſpeak moſt fully to (and which is very conſidera- 
ble, if they make it out) is, that the Words of 
this Act of Parliament, upon which the Indict- 
ment is founded, or at leaſt the Meaning of them, 
cannot be extended to à Native of Scotland. As 
for the Words of the Act we need do no more 
than read them, to make it appear to be other- 
wiſe. It is -obſervd by them very truly, 
that Scotland is no Part of the Kingdom of Eng- 
land; but they muſt admit it is a Part of the 
Dominions of the Queen of England, tho not Part 
of the Kingdom of England. They would do 
little Service to the Subjects of Scor/and, if they 
ſhould endeavour to overthrow Caluin's Caſe, which 
was fo ſolemnly determined near a Hundred Years 
ago, which enables them of Scot/and to come in- 
to Eng/and, and enjoy the ſame Privileges here, 
as the Subjects of England do. Certainly, as they 
are let into all theſe Benefits by the Reſolution 
of that Caſe, ſo they are at the ſame Time the 
Subjects of the King or Queen of England. That 
the Words therefore of the Act are againſt them, 
nothing can be plainer; If any of His Majeſty's 
Subjects, who ſince the 11th of December, 1688. 
have gone into France. This leaves them 
no room for Diſpute; it ſays not, if any of the 
Subjects of the Kingdom of Eng/and, but if any 
of His Majeſty's Subjects; ſo that whoever 
was a Subject of the late King is within the Act. 
The Words are without any Reſtriction what- 
ever, If any of his Majeſty's Subjects; and they 
will not deny but that a Scorchman was a Sub- 
jet of His late Majeſty. But then they fay, if 
the Words ſhould extend to it, the Meaning of 
the Act cannot. With Submiſſion, we think the 
Caſe before you is within the Words and 
Meaning of the Act, and within the Miſchief 
which the AQ provides againſt, For at the 
Time this Act was made, it being taken notice 
of, that upon the\ Peace concluded - there 
would be a Door opened for a Communica- 
tion between England and France, and that many 
og had reſorted thither, who had been 
OL IV. 
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actually in Arms there, and other diſaffected Per- 
ſons, might rake Advantage, and be encourage] 
from thence to form and carry on treaſonable 
Defigns and Practices againſt his Majelty's Per- 
ſon and Government; Therefore, to obviate that 
Miſchief, this Act was made in ſuch general Words, 
That if any of His Majeſty's Subjects who had 
gone voluntarily into Fance, ſince the Time 
mentioned in the Act, without Licenſe, let them 
be born where they would, whether they were 
of the one Kingdom or the other, the Miſchief 
of their returning without Licenſe was equal. And 
by conſequence, it was the Meaning of the Act 
to exclude one as well as the other; for the De- 
ſign of the Act was to prevent the Dunger that 
might ariſe by ſuch Perſons coming over. But 
as to this preſent Caſe, if what the Witneſſes 
have ſaid be true, it would be very miſchievous 
indeed, if a Perſon that had been reſident here for 
near Twenty Years, as the Priſoner was, by his 
own Witneſſes, and afterwards went into France 
without a Licenſe, if he may be allowed to re- 
turn back again without a Licenſe, becauſe not origi- 
nally a Native of Eng/and. By the fame Rule 
all thoſe Perſons that have done the like both 
of Scotland and Ireland would be at Liberty to 
return alſo, becauſe not Natives of Enz/and ; which 
was not ſurely the Meaning of the ACt of Par- 
liament, nor ought the Conſtruction of the Words 
to be ſo taken. Ir's true, we can't here by an 
Act bind them in Scotland, but we are not now 
putting in Execution this Act in Scotland, but 
putting it in Execution here in Eng/znd on a 
Scotchman that had been long an Inhabitant here be- 
fore. My Lord, the next Thing that was inſiſt- 
ed on, is, that if he be ſuch a Subject as may 
be conſtrued within this Act, and if the Pardon 
ſhould not have the Effect they contend for, yet 
they ſay this Indictment is laid in the wrong 
Place, it ought to have been laid in the Coun- 


o where he firſt arrived. There need little to be 
I 


d to this, becauſe the Proſecution is made 
where the Party was apprehended. The Obje- 
Ction they make, is that which would render it 
impracticable to proſecute any for this Offence. 
For how is it poſſible ro know where a Man 
firſt privately arrived? That which is enough to 
charge him, is, that he was firſt found in ſuch 
a Place in Exglund; for tis not ſaid in the AQ, 
that they ſhall not return to this or that Coun- 
ty, but not to Eng/and. And then where-ever 
he is found in England, there the Indictment 
may be laid againſt him. And the Caſe of the 
Felony comes home to this Point; the Man that 
ſteals Goods in one County, may be indiQted in 
any other County where he carries them. 55 
he that returns into Eng/and contrary to the Act, 
whereever he is apprehended he carries the Crime 
with him. And it does not appear, but that 
this is the firſt Place where he was found. They 
ſay it is impoſſible to come from Scotland in- 
to Middleſex without firſt coming into ſome 
other County ; but it is agreed that this is the 
Place where he was firſt apprehended. There- 
fore upon the whole Matter, the Fact being 
confeſſed, we infiſt that he is within the 
Words and the Meaning of the Act, and 
within the miſchievous Conſequences which 
are intended to be prevented by ir. 

Mr. Att. Gen. My Lord, I would not ſpeak 
any Thing to aggravate Matters againſt the Priſoner ; 

QOooo? | bur 
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but there have heen ſome Things faid by his Coun- 
cil, which I think fir to be taken notice of.----They 
have given him a Character for his Faithfulneſs to 
the Queen, and called ſome Witneſſes to it: And 
Mr. Williams was pleaſed to ſay, His owning the 
Fats charged againſt him in the Indictment, 
(whereby he ſaved the Court and the Queen's 
Council a great deal of Trouble) was an Argument 
of his Sincerity. I only ſay, I believe he had a 
better Opportunity by other Methods to have ſhewn 
ir. My Lord, Every one knows from whence he 
came, (vis. from France) and how long he ſtay'd 
there, and ih whoſe Service. And it would have 
been a better Argument of his Sincerity, if he had 
given an Account of his Knowledge of what paſs d 
in France while he was there ; and probably would 
have been of more Advantage to him, than faving 
the Trouble of proving what (he knew) we were 
ready and able to prove. | 

What has been ſaid as to the Act in general, is 
ſomething ſurprizing to me; to hear any Eng//hman 
complain of the Hardſhip of this Law, -on which 
the Priſoner is indicted, which was made for the 
- Preſervation of the King's Perſon and the Govern- 

ment. and by the Wiſdom of the Nation thought 
neceſſary. Bur as to the Matters of Law the Pri- 
ſoner's Council have inſiſted on, they are reducible 
to Two Heads. | 

Frft, That the Queen's Proclamation in Scotland, 
pardoning Her Subjects of Scotland of all Treaſons, 
Sc. amounts to a Licenſe to return to Scotland, by 
pardoning the Offence in going to Frunce; and 
every Subject of Scotland may lawfully come thence 
into England, | | 

Secondly, That the Priſoner ought to have been 
indicted in the firſt County, into which he firſt 
feturned; which is impoſſible to be Middle. 


"FE. 


Native of Scotland is not bound, nor can be pu- 
ni{h'd by a Law made in Exgland. And the Coun- 
cil, tho they have not deny d the Authority of Cal. 
din's Caſe, yet they do ſtem to diſlike the Reſolu- 
tion of ir. Now he is (according to Calvin Cale) 
ficial to the Sub jects of Scotland than to the Subjects 
of England; and it has been always allow'd to be 
Law ever ſince. But, my Lord, we are not to con- 
ſider this Gentleman in this Caſe as a Scotehman 
abſolutely, but as a Scotchman here in England. 
How fir an Act made in England would affect a 
Scotehman that ſhould return into Scotland, I need not 
meddle with. But the Queſtion here is, Whether 
an Act of Parliament made in Exgland, will not bind 
every Perſon that is reſident here in Eng/and ? Now 


the Priſoner was reſident here in England with his 
Family, and went hence to Fance: And by the 


Law, every Scotchman reſid ing in England, is an Eng- 
liſhman, and hath Right to enjoy the Privileges of 
an Enghſhman. This is the Reſolution of Caturn's 
Cafe. I will give but one Inſtance of this. The 
Act of Navigation made 12. of Cay. II. requires, in 
many Caſes of Goods imported, that the Maſter, 
and Three Fourth Parts of the Mariners, ſhall be Exg- 
liſh. The Act of 14. Car. II. Chap. 11. of Frauds, 
declares, That any of Her Majeſty's Subjects of 
England, Ireland, and the Plantations, ſhall be ac- 
counted Enghſh, and no others. 

Now the Natives of Scotland inhabiting in Eng- 
land or Ireland, have always been altowd to be 
Engliſh or Iriſh within the Act of Frands ; and have 
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As to the firft Matter, it has been ſaid, That a 


of Eneland. That Caſe was more bene- 


2 Anne 


enjoy'd the Privilege ever fince of being Maſter; 
of _ And the fame hath been allow'd them 
on all Trials in the Court of Exchequer, that j; 
according to Ca/vin's Caſe ; That to all Intents and 
Purpoſes, a Scotchman being in Englund, enjoys 
the Privileges of an Engliſbman, he is a Subject of 
the Crown of England. 

But give me Leave, my Lord, to conſider how 
the Priſoner comes to be affected by this Act: Not 
as being Her Majeſty's Subject, living in Scotland: 
but he is bound by this Act, as he is a Subject refi- 
ding here in England. For as to what they fay, 
that his Offence is going into Fance; that is not 
the Matter he is charged with : That is the De- 
ſcription of the Perſon that falls under the Dif. 
ability of the Act; | A Man under theſe Circum- 
Ttances : ] But his Returning from France into Ex. 
land (being a Perſon deſcribed by the Act) is the 
Offence. 

My Lord, His Returning is the Offence : Not 
his Returning to Scotland, but Returning to England, 
or any other Her Majeſty's Dominions, bound by 
the Acts of Parliament made in Eng/and. The A& 
is, If any of His Majeſty's Subjects return: And 
every Scotehman that reſides here, is a Subject of 
the Queen. Every Law that is made in England, 
will bind every Scotehnan that reſides here; and 
this will bind him from returning into Eng- 
= without Licenſe ; which is all that is in this 

ale. 

It hath been objected, The Act cannot bind the 
Scots here, becauſe they have no Repreſentative in 
Parliament. But that is not ſo : They may he 
Freemen of Corporations, and are capable of being 
Freeholders ; and as ſuch, may be repreſented in 
Parliament. The Penning of the AC ſhews, the 
Parliament intended to include all Subjects, that 
might in the utmoſt Latitude he called Subjects. 
The Words ate, - any of His Majeſty's Sub- 
Jects, that have gone into France, ſhall return into 
England. | So that the Act fays, They that were 
His Majeſty's Subjects, and went into France, and 
did return, ſhall be guilty. Therefore, what hath 
been faid of the Laws of England binding Scotland, 
is quite out of this Caſe. 

The Council for the Priſoner have argued, That 
the Proclamation of Indemnity in Scotland, is a 
Licenſe to return into Scotland. I would fain 
know where they find that. If there were a Par- 
don under the Great Seal of Exgland for all Offences 
committed, I would be glad to know whether 
that would be accounted a Licenſe to return into 
Scotland? No, certainly. They have ſaid, That 
the Matter that hinder d the returning to Scotland, 
was the Offence of going to France without 4 
Licenſe ; which Offence is remitted by the Pardon. 
That is plainly a Miſtake : For the Act had nor 
Regard to any Offence in going to France; referring 
to the 11th of December, 1688. when, and long 
after, it was not any Offence to go thither without 
a Licenſe : Every Man, till the War was de- 
clar d, might have gone thither without Licenſe. 
And yet by this Act, thoſe that went between 
that Time and the War declared, as well as thoſe 
that went during the War, are prohibited to re- 
turn without Licenſe. So that the Pardon which 
they rely on, cannot avail the Priſoner : For the 
AQ did not regard Crimes committed; but, as the 
Preamble is, ir was made to prevent an Inconveni- 
ence which might follow by difaftedted Perſons 
returning; Who might form and carry on = 

on- 
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onſpiracies, againſt the late King and the Govern- 
Ln And — mts look'd on Perſons to be 
diſaffected, that left their Country, and went and 
ſtay d in France after the late King went thither; 
1nd therefore judged it not reaſonable to have ſuch 
[ruſted here, without the Government ſhould li- 
cenſe their Return. X 

The Perſons mention'd in the Act are characte- 
lz d: So that as to the Matter of the Pardon, (if 
it were an Eng/iſh Pardon) it would not bring 
them from under the Act. Beſides, any Licenſe or 
Pardon in Scotland, cannot indemnity them from an 
act made in England. The Law and the Seals 
of cach Kingdom are diſtin& : And an expreſs Li- 
cenſe under the Seal of Scotland to return to 
England, nay, an Act of Parliament for that Pur- 

ſe there, would not avail : For no Ac of Scot- 
/and can take off a Diſability laid on by any. A& 
made in England. For this Ac is a baniſhing 
them from Eg land, unleſs the Queen give a Licenſe 
to return. 25 f 

My Lord, It is an extraordinary Thing which 
they argue from the Preamble of the Act, that 
mentions the carrying on the Trade between Eng- 
land and France; and Scotland being not named, 
the Act ſhall not extend to the Scorchmen. I do 
not ſee what can be gather d from that. The 
Scotchmen reſiding here, are conſider d as Engh/b ; 
and being here, are bound by the Enga/ſh Laws; 
elſe the Scots would be in a better Condition here 
thin the Enz/iſh. But, my Lord, that which we in- 
fiſt on, is, Thar the Scots reſiding here, are to all 
Intents Engliſhmen ; That they are ſubje& to the 
Laws of England, and bound by them. The 
going firſt to Scotland will not avail the Priſoner : 
For the Offence is, Returning to the. Place from 
whence he went, that is, Eng/and. Whether his 
Returning to Scor/and be an Offence within this 
AR or not, is not material; nor whether an Act of 
Parliament made in England, can banifh a Scorch- 
man from Scotland: But it is, That an Act of Par- 
liament in England may prohibit any Scotchman, or 
any other Perſon, from returning out of France into 
England. | | 2 

My Lord, The next Matter, which they mighti- 
ly infiſt on, is, as to the Place of Trial: But if 
that Objection ſhould prevail, it would make the 
Act ridiculous and uſeleſs. For then it would lie 
on the Queen's Council to prove, Where a Perſon 
(who privately return d, and got into the King- 
on ) firſt landed. But the Act ſays, | If they 

all return into England.] And whereever he is 
found, thither he is returned. There was an ex- 
traordinary Thing faid indeed: Thar if we can make 
it Treaſon whereever he is found, then he may be 
try d in every County he comes into ; altho' he 
be pardon'd, or tried, for returning into one Coun- 
ty. Certainly that will not be ſo. For the Return- 
ing is hut one Treaſon : And rho' he may go into 
ſeveral Places, yer when he is tried in one Place, 
and convicteg, and pardon'd for that, it diſcharges 
him wholly. For the Returning is but one en- 
tire Offence, tho' having been in many Places: The 
Queen may proceed againlt him in any one of them. 
It is like the common Caſe of an Eſcape. An E- 
[cape is an Eſcape in every County, whereever the 
Party goes afterwards : And the Party eſcaped; or 
tae Sheriff, may. be proceeded againlt in any Coun- 
ty whither the Party elcaped goes, as well as in 
that whither he firſt eſcaped. And without this be 
to, the Att can never be pur in Execution. 


My Lord, I think this is the Subſtance of what 


they have flid; That an Act made in England, will 


not bind a Native of Scotland. We think an Acc 
made in England, will bind ſuch a one reſiding in 


England. Now the Priſoner was refiding in England 
for Twenty Years ; and he is both within the direct 


Words, and within the Intent and Meaning of the 
Act. There are a great many of them that ate in 
Fance: And I believe the Parliament never intend- 
ed to leave the Scots free to return into England, any 
more than the Exgliſb. 5 
Mr. Lindſay. My Lord, I deſire to know, whe- 
ther the Queen's Licenſe does nor ſet us free, as well 
in England as in Scotland? And whether one that 
has a Licenſe to come into Scotland, may not come 
into England too ? f | | 
Mr. Art. Gen. One may be brought to a Trial 
here, tho he had a Licenſe in Scotland. | 
Mr. Lindſay. My Lord, Her Majeſty's Pardon 
extends further than a Licenſe : It reſtores to all the 
Privileges I had before. | 
L. C. J. Holt. If I take you right, you mean, 
This Pardon in Scotland ſecur d to you all the Ad- 
vantages you had at the Time of your Birth, or at 
any Time before your Departure 6ut of Eng/and ; 
ſo that you are not to be impeached, or convicted 
of any Crime you have committed againſt 'the 
Laws of Scotland; but you are thereby upon tlie 
fame Foot, and have the ſame Rights and Privile- 
ges as any other Scorchman hath, that hath never 
offended : And every innocent Scotchman hath 2 
Right and. Liberty to come into Exland when 
he will. Which is very true, that the Pardon 


diſcharges all Diſabilities and Incapacities, that yoh | 


have incutr'd by any Offence committed againſt the 
Laws of Scotland, but not any cornitiitted- againſt 
the Laws of Eng/and. That is, ſuppoſing the Par- 
don had been ſubſequent to your Retutn into Scor- 
land, and that your Return hither had Been High- 
Tieaſon by this RM. 

Mr. Lindſay. My Lord, 1 think this Pardon 
ON me in all the Privilepes I enjoy d be- 
ore. F | | 

I. C. J. Hoit. I tell you no: It only feſtores 
you to the Privileges that you had 25 4 Scotebmum; 
and which you would Have loft, if convicted of thoſe 
Offences by the Law ef Scortunil ; bir exetnjis you 
not from any Puniſhment, to which you wete then 
obnoxious by the Law of End. | 

Mr. Arr. Gen. My Lord, I woiild ſay but this 
only ; Thar ſpeaking of the Pardon, as a Pardon, it 
cannot pardon à Crime before it is committed. If 
the Pardon granted in Scorland, would pirdon a 
Crime committed in England; yet it would nor 
pardon a Crime committed afterwards. - 

L. C. J. Hor. But obſerve what he ſays. Says 
he, I am by this Pardon made a Free Scotchman : 
(And it is to be admitted, that the Pardon of Scor- 
land has that Effect; ) And if, fays he, this Pardon 
has made me as Free a-Scorchman as I was beföre; 
Ergo, I may come into England, as well as any other 
Scorchman that was under no — OS 

Mr. Att. Gen. My Lord, He is bound by the 
Laws of Englad, as he reſided here: It has beey 
the conſtant Practice. He does not p thar 
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had King Wiliam's, or the preſent Queen's Li 


to come into Eugland; only that he had the Queth 

Licenſe to cone into Scorfand. 

I. C. J. Hot. You hear what he fays. 
Mr. Sol. Gen. My Lord, The, ſeveral Facts A. 

ledged in the Indfctment are admitted to be true; 


—— — 
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except that the Priſoner was a Subject to His 
Late Majeſty ; and, That his Return into England 
ſince the 14th of January, 1697. was without Li- 
cenſe. | 

"Tis objected, He was not a SubjeQt of His Late 
Majeſty within the Meaning of the ACt, becauſe he 
was a Scotchman. | 

Whoever is born under the - of the King 
of England, is a Subject of the King; and tis ad- 
mitted Mr. Lind/ay was ſo born. 

It has been likewiſe objected, His Return was 
not without Licenſe. 

*Tis not pretended he had ſuch a Licenſe as the 
AR of Parliament ſpecifies, and the Indictment men- 
tions ; a Licenſe under the Privy Seal, to return into 
England. 


But tis inſiſted on, That the General Pardon in 


Scotland does, by Conſtruction of Law, amount to 
ſuch a Licenſe. 

It can't ſurely, with any Colour of Reaſon, be 
urg'd, That ſuch a Pardon ſhould be conſtrued any 
farther than a Licenſe to return into Scotland; 
and ſuch a Licenſe would not excuſe the Pri- 
ſoner. f 
My Lord, This Pardon in Scotland can have no 
Relation to the Offence in Queſtion. A Pardon in 
that Kingdom can't extend to any Crime, which by 
the Laws of Scotland can't be there puniſh'd. But 
had that Pardon, which paſs'd in Scotland, been 
under the Great Seal of England, it could have 
been of no Service to the Priſoner. As a Pardon 
it could not; becauſe tis precedent to the Offence, 
and it can't by any Implication amount to a Li- 
cenſe. | 

The Reaſon offer d, why it ſhould be fo conſtru- 
ed, is, That the Offence, whereof the Priſoner 
ſtands indicted, is of a complicated Nature: That 
it conſiſts of Two Parts; Going out of England 
into France; and, Returning out of France into 
England, That the firſt Part of this Offence (his 
Going to France) being pardon'd, he can't be pro- 
ſecuted for his Return. 

The Suppoſition whereupon this Argument is 
founded, is a Miſtake : For after the 11th of De- 
cember, 1688. any Man might (before the War 
was proclaim'd) have, without any Offence, gone 


into France: And therefore, his going thither after 


the 11th of December, 1688. is no Part of the 
Crime ; but a Deſcription of the Perſon, whoſe 
Return without Licenſe was enacted to be High 
Treaſon. | 

Mr. Conyers. My Lord, The Priſoner inſiſts on 
the Benefit of Her Majeſty's Proclamation of Pardon 
in Scotland; which (as has been already taken no- 
tice of ) bears Date in March, 1703. and cannot ex- 
tend to pardon a Treaſon fince that Time. The 
Treaſon for which he ſtands charged, was not till 
December laſt ; then he came into Eng/and without 
Licenſe of the Queen : He voluntarily went into 
France without Licenſe, fince the 11th of Decem- 
ber, 1688. He came back into Exgland without Li- 
cenſe, in December laſt ; and for that he ſtands 
charged with Treaſon, by Virtue of the Act of Par- 
liament in the Ninth Year of the Late King. Bur 
the Inference he makes from this Pardon, by the 
Queen's Proclamation in Scotland, is, That he is 
thereby reſtored to all the Privileges of a Scorch Sub- 
Jet, and conſequently may freely come into the 
Kingdom of England, as any other of Her Majeſty's 
Native Subjects of that Kingdom may do. Now the 
Pardon in Scotland can only extend to exempt him 
from Puniſhment for any Crimes committed in that 
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Kingdom; and he can have no Benefit of it for 7 
Crime committed againſt the Laws and Statutes of 
England, which is a diſtinct Kingdom, and govery'q 
by diſtinct Laws. And ſuch Inference as he make; 
from this Pardon, is both againſt the very Words 
and Meaning of the Act of Parliament, upon which 
he ſtands indicted. The Words are very expreſs 
and plain: Any of Her Majeſty's Subjects, who have 
at any Time ſince the 11th of December, 1688 
voluntarily gone into France without Licenſe , (28 
the Priſoner confeſſes he did) and after the 1th 
Day of January, 1697. Hall return into England 
or any other Her Majeſty's Dominions, without ] ;. 
cenſe, - - - - ſhall be judged guilty of High Treaſon, 
He was reſiding in Eng/and after the 11th of 
December, 1688, He went from England into 


France; and is returned into Eng/and without Li. 


cenſe, fince the 14th of January, 1697. and ſo is 
within the expreſs Words of this Act. And the In. 
tent of the Act will appear by the Preamble. The 
Miſchiefs and Inconveniencies apprehended at the 
making of this Act, were, That the Freedom of Go. 
ing and Coming out of England into France, and 
from France to England, by the reſpetive Sub- 
jets of each Kingdom after the Peace, might be an 
Encouragement to ſuch of the King's Subjects, who 
had been engaged in Tratterous Deſigns and Conſpira- 
cies againſt His Majefly, and who might be encou- 
raged to form and carry on Treaſonable Deſigns 
and Practices againſt the King and the Government, 
to come out of France into England. The Perſons 
from whom thoſe Dangers were apprehended, were 
ſuch Perſons as are deſcribed in this Ac; and there- 
fore, for the Safety and Preſervation” of His Ma- 
jeſty's Perſon and Government, the Intent of this 

aw was to prohibit their Returning into England, 
without ſuch Licenſe from His Majeſty under His 
Privy Seal. 

L. C. J. Holt. Have you any more to ſay ? Or 
have you any Thing to reply ? | 

Mr. Williams. My Lord, We would fave your 
Lordſhip's Time as much as might be; but we hum- 
bly inſiſt, that our Objections are not anſiver'd : 
And it being upon a new Law, and in Caſe of 
_=- we pray that the Matter may be found Spe- 
cially. _ 

L. C. J. Holt. If we ſee any Reaſon to doubt it, 
it ſhall be found Specially. But what you have ſaid, 
overthrows Calvins Caſe : For you urge, That you 
are a Subject of Scotland, and fo not within this 
Act of Parliament. But you ought to conſider, 
That as you are a Subject of Scotland, ſo alſo you 
are a Subject to the Crown of England, by being a 
Native of Scot/and fince the Acceſſion of Scotland 
to England, which is by the Law of England. And 
if the Caſe had been, that you had only departed 
from Scotland into France, and from thence re- 
turned into Scotland, and ſtay d there without ever 
coming into Exgland, the Caſe would have been much 
different: For it may be, the Law of England can- 
not oblige a Scotchman, for any Act by him done 
in his own Country; (tho' there is no Occaſion to 
give any Opinion of that;) but an Act of Parlia- 
ment in England, may ſubject any Scotchman to any 
Penalty, for any Act that he ſhould do in England. 
Suppoſe a Scotehman going out of Scotland into 
France, ſince the 11th of December, 1688. that ſhall 
return into England ſince the 14th of January, 1697. 
he ſeems to be within the Words and Meaning of 
the Act. But there is no need of determining that 
Point now : The Priſoner being a Scorchman horn, 
and having been in England for a long Time, and de- 

| 3 parting 


1704. 
rting from England into France within that Time, 
Fi —— into England afterward, is to all the 
Purpoſes within the Letter and Defign of the Act: 
For, being a Reſident in England at that Time, you 
are to all Purpoſes a Subject of the Crown, of Eng- 
land, as much as any Native of Eng/and ; and your 
departing into France, and — there for ſo 
long Time, and returning without Licenſe, is the 
ſime Danger that the Act of Parliament intended 


to prevent. 


Mr. Wi#tams. My Lord, I would not preſume 
to ſay any ug in Derogation of Colyin's Caſe ; 
But I fay, that tho a Scotchman may be as a Natu- 
ral born Subject of England, yet he may not be 
within the Meaning of this ſo Penal a Law. 

L. C. J. Holt. Certainly within the Meaning, if 
within the Words and Reaſon. But there is another 
Point that you, his Council, have urged in his Be- 
half z which is, That this Pardon is a Licenſe to 


him to return into Scotland. Which in Truth is not; 


for it is to another Purpoſe; wiz. To pardon and 
—— all Treaſons and Crimes committed in 
Scotland; but not give a Licenſe to return into that 
Realm: But ſuppole it to be a Licenſe to go into 
Scotland, that will not be a Licenſe to return into 
England, The Treaſon is, to return into the 
Realm of Exgland, or any other His Majeſty's Do- 
minions. Another Matter that you have inſiſted 
upon, is, That ſuppoſing this to be a good Pardon 
under the Great Seal of Scotland, it hath pardon'd 
the Offence of going into France. The Return into 
England can't be High Treaſon ; becauſe the Trea- 
ſon conſiſts of Two Facts, ſay you, which are, The 
Deparciog into France, and, The Returning into the 
Queen's Dominions. Like unto the Caſe, when one 

ives another a mortal Wound of which he langui- 
| in and before he dies, the Stroke is pardon'd ; and 
then the Party dies: Afterwards it will not be 
Murder; becauſe that Act, which ſhould make it 
fo, is diſcharged by the Pardon. To this a plain An- 
ſwer hath been before given by the Queen's Council; 
That Going into France ſince the 11th of Decem- 


ber, 1688. is no Offence originally; but only the 


Return of ſuch Perſon is made High Treaſon, and 
from that Return doth the High Treaſon com- 
mence. Therefore ſuch a Pardon under the Great 
Seal of England, could not have diſcharged him 
from being guilty of High Treaſon, it he had re- 
turned afterwards. MJ 

But, ſays he for himſelf, (as I apprehend him) 
That this Pardon hath made him a Free Scotchman, 
to all Putpoſes, as if he had never offended. And 
tho' the Pardon can't have any Operation to dif- 
charge him of any Crime committed againſt the 
Law of England ; yet it hath this Effect, by putting 
him in the ſame 2 of other Ecotchmen, to ena- 
ble him to come into Eng/and. It is true, this Par- 
don puts him in the ſame Condition, in which other 
Scotchmen are by the Law of Scotland; but it puts 
him not in the fame Condition that other Scorch- 


men are by the Law of England. By the Law of 


England, Scotchmen may at any Time come into 
England: But the Law prohibits thoſe who are Sub- 
jects, and went into France without Licenſe, to re- 
turn into England,  —- | 

They who are born in Scotland, may inherit Lands 
in Eng/and : But if an Alien to England and Scor- 
land be Naturaliz d by Act of Parliament in Scot- 
and; tho' he is to all Purpoſes a Natural-born 
Subject of Scotland by the Law of that Realm; yet 
not therefore Inberitable to Lands in England, ber 
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cauſe he is not a Natural-born Subj the 
of England. my | 1 
There is another 9 hath been ftirr'd ; 
which is, That he ſho 
Firſt Exgliſb County into which he came: For it 
appears, upon the Evidence, that he came from 
Scotland. Now Middleſex can't be the Firſt Coun- 
ty; but it muſt be Northumberland: For upon his 
coming there, the Treaſon is compleat : And his 
proceeding further intq other Counties, can't make 
it more Treaſons than it was before. As to the Caſe 
of Felony , ſtealing Goods in one County, and 
carrying them into another; it is Felony in every 
County they are carried into. A Priſoner eſcapes 
from a Gaol in one County, and then goes into ſe- 
veral Counties; it is an Eſcape in every County 
into which he comes; which is a Caſe very appo- 
fite to this in Queſtion. Suppoſe a Man commit- 
ted for Felony has eſcaped out of Newgare into 
Northumberland; may he not be indifted in Nor- 
thumberland ? He came voluntarily into this Coun- 
ty of Middleſex ; and certainly may be indicted, 
and tried here. Indeed, if he had heen taken in one 
County, and carried into another County, that 
would be another Caſe; becauſe he came . by 
Coercion. | 
Mr. Villiame. Now, my Lord, in this Caſe, the 
Priſoner comes into this County of Middiiſex to 
ſurrender himſelf ; and coming into Middleſex with 
an Intentian to ſurrender himſelf, when a Warrant 


is out againſt him, will not be Treaſon in Midd/e- 


ſex, tho his firſt Coming into England were admit- 
ted to be Treaſon. | 

L. C. J. Holt. That does not appear: He ſays 
otherwiſe himſelf. He ſays, He heard there was a 
Warrant out againſt him; and then he ſurrender d 
himſelf. | | 

L. C. J. Trevor. I do not think, if he had 
come into this County to ſurrender himſelf} it would 
have alter'd the Caſe. If he had ſurrender'd him- 
{elf in the farſt County he came into, he would have 
been within the Law. 

Mr. Wilkams. My Lord, with humble Submiſ- 

ſion, if he comes into England, he hy that commits 
Treaſon. But if after his coming into Eng/and, and 
before he comes into Middleſex, he hears that in 
Middleſex there is a Warrant out againſt him ; 
and, purely to ſurrender himſelf upon this War- 
rant, he comes into M:dd/e/ex, and ſurrenders him - 
ſelf in Middle ſex; with humble Submiſſion, this 
Act of Surrendring himſelf, which the Priſoner 
does in Obedience, and in Juſtice to the Proceſs of 
Law, won't amount to make him guilty of High 
Treaſon in Middleſex. 
I. C. J. Hott. This is not the Caſe. However, 
we are all of Opinion, that alters not the Cale : 
(For I have conſulted my Lord and Brothers.) Haye 
you any more to ſay for the Priſoner ? Or has he any 
Thing more to ſay for himſelf ? | 

Mr. Lizdſay. My Lord, I have told you vrhat 
was the Motive that brought me into Exland; 
That I was to come to my Wite and Children, he- 
lieving that I might have done ir without Treſpaſ- 
ſing againſt the Law, becauſe I ſaw others did ſo be- 
fore me. Now, if it be taken as a Fault in me, an 
«not in others; that will be very hard, my Lord. 

J have offended, it is out of Ignorance. | 

L. C. J. Holt. Ignorance of the Law is no Ex- 
cuſe : But that may fall under another Conſiderati- 
on, which doth not belong to us. Have you any 


more to lay ? 
Mr. Lind- 


have been indicted in the 
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Mr. Lindſay. If I have by my Ignorance of- 
fended in this Point, and if you think my In- 
demnity in Scotland will not avail me, I hum- 
bly beg your Lordſhip will intercede for me to 
Her Majeſty. - 

L. C. J. Holl. Gentlemen of the Jury, this Pri- 
ſoner, David Lindſay, is indicted for High Trea- 
ſon upon the Statute that was made in the Ninth 
of King William. The Offence ſet forth in the 
Indictment is to this Effect, That he being a 
Subject of the late King, did, ſince the 11th of 
December, 1688. go out of this Realm into France, 
and that he has returned into Eng/and, without Li- 
cenſe under the Privy Seal, ſince the 14th of Ja- 
nuary, 1697; which returning, by that Act is made 
High Treaſon. This Act was made upon the 
concluding the Peace of Reſwick, becauſe, then (as 
the Act recites in the Preamble) the Seas would 
be open for Commerce between England and France, 
and that would give an Opportunity to thoſe 
Perſons to return to Eng/and, whom the Wiſdom 
of rhe Nation thought dangerous to the Govern- 
ment, that is, thoſe that had been in the Service 
of the French King, and others that by depart- 
ing the Realm fince the 11th of December, 1688. 
Therefore to prevent all. Danger to the King and 


his Government, this Act was made, to make 


ſnch a Return to Exgland by ſuch Perſons to be 
ſo Penal as to amount to High Treaſon. 
Now, the Queſtion is, whether this Priſoner 


be guilty. It does appear that he is a Native 


of Scotland, and alſo that he was here in Exgland 


for many Years (I think one of his own Witneſ⸗ 
ſes ſays. about Twenty) and did depart fince the 


11th of December, 1688. and he returned into 
Scotland ſince March was Twelvemonth , and 
came into England afterwards about December 
laſt, which is alſo admitted. So that it ap- 
pears he is in the Words of the Act, and had 
no Licenſe under the Privy Seal. 

But that which he inſiſts upon by his Coun- 
cil, is, that he was a Scorchman by Birth, and had 
an Invitation to return into Scotland, and had the 
Queen's Pardon, whereby he was pardon'd all 
Manner of Offences. It's true, he admits he was 
at St. Germains, but returned into Scotland in 
order to take the Benefit of that Pardon. He 
was at firſt ſecured by the Government there, bur 


he had the Benefit of the Pardon allowed him, 


and was diſcharged. And then he ſays, he did 
defire to come into Exgland, and would not con- 
tinue longer in France, becauſe he would not be 
a Papiſt. That when he was in Scotland, he de- 
fir d to come into England too, which he thought 
he might upon the Account of his Pardon in 
Scotland; and he adviſed with Council, whether 
he might ſafely come into Exgland, and they told 
him he might, as he ſays. 

The Queſtion is, whether any of theſe Things 


will be to his Advantage. Firſt, It is a Law of 


England, that he is indicted upon; no Pardon un- 
der the Great Seal of Scotland can diſcharge any 
Crime committed againſt the Law of England, 
neither can a Pardon under the Great Seal of 
England diſcharge any Crime againſt the Law of 
Scotland. But ſuppoſe he had had a Pardon un- 
der the Great Seal of Exgland before his Return, 
that would not have pardoned in this Caſe: For 
his Offence is not in going into France, and co- 
ming into England in Time of Peace; but that 
having ſo gone, he returns without Licenſe, that 
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is the Fact that is made ſo Penal. Now a Par- 
don given before a Man commits any Offence 
is ineffectual ; the Queen cannot pardon a Crime 
before it is committed. | 

But, ſays he, I am by this Pardon made to 
all Purpoſes a Free Scotchman, I am reſtored to 
all my Capacities that I had loſt; therefore if 
I have all the Capacities that I had as a Scorch. 
man before, I may come into Eng/and. Naw 
that is a Miſtake. It's true, he is reſtored to all 
the Capacities of a Scorchman, Which is to he 
had by the Laws of Scotland; but a Pardon in 
Scotland cannot give him thoſe Privileges he had 
by the Law of England, and therefore cannot 
diſcharge him from an Offence committed againſt 
the Law of Eng/and. Nay, if he had been in 
Scotland, having eſcaped after he had been here, 
that would not have been effectual to diſcharge 
him from his Offence againſt the Law of Exg. 
land. Gentlemen, the Matter is before you, he is 
a Subject of the Queen of England, he has de- 
parted from England fince the 11th of December, 
1688, and has returned hither without Licenſe 
under the Privy Seal. And if you do believe all 
this, then you are to find him guilty ; but if 
you do not believe it, you are to acquit him, 


Then the Fury withdrew, and in about half an Hour 
returned into Court. 


Cl. of Arr. Gentlemen, are you agreed of your 
Verdict ? 

Fury. Les. 

C!. of Arr. Who ſhall ſpeak for you? 

Jury. Our Foreman. | 

Cl. of Arr. David Lindſay, hold up thy Hand 
(which be did) How ſay you? Is he guilty of the 
High-Treaſon, whereot he ſtands indiCted, or not 
guilty ? 

Foreman, Guilty. | 

Cl. of Arr. What Goods or Chattels had he 
at the Time of this High Treaſon committed? 

Foreman. None that we know of. 

Ihen the Court adjourned till Five of the Clock, 


About Froe of the Clock the Court met, and the Pri- 
ſoner being brought, the Court proceeded. 


Mr. Art. Gen. My Lord, Mr. Lindſay the Pri- 


ſoner hath been convicted of High Treaſon, and I 


pray the Judgment of the Courr. 

. of Arr. David Lindſay, thou haſt been ar- 
raigned for High Treaſon, and thereof convicted, 
what haſt thou to ſay why Judgment ſhould 
not pals againſt thee ? 

Mr. Lindſay. My Lord, I refer my ſelf to the 
Queen's Mercy. 

L. C. J. Holt. Have you any Thing to plead 
for your ſelf, or by your Council? 

Mr. Williams. My Lord, I did deſign to have 
inſiſted upon a Point in relation to this Statute, 
upon which the Indictment againſt the Priſoner 
is grounded ; but underſtanding it has been alrea- 
dy under the Conſideration of your Lordſhip, and 
the reſt of my Lords the Judges, and that it 
has receivd your Lordſhip's Determination, I 
ſhall chuſe to wave it; but this, with Submiſſi— 
on, I do infiſt upon; That it is not ſhewn in 
this Indictment that the Priſoner was a Suhject 
of King William at the Time of his going into 
France, or at the making this Act. Now as | 

humbly 
2 | 
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humbly conceive, the very Words of the AQt re- 
aire, that the Party ſhould be a Subject at that 
Ime. The Words are thus, If any of His Ma- 
jelyys Subjects, who have after the 12th of Pe- 
ſenber gone into France, if they return without 
Licenſe they ſhall be guilty of High Treaſon. Now 
hy the Words of the Act, it ſeems requiſite that 
he ſhould be a Subject ar the Time of his going 
into France 3 or at leaſt at the Time of the making 
of the Act. So that, with Submiſſion, the Indict- 
ment does not agree with the Act of Parliament, 
unleſs it be ſhewn that the Priſoner was a Subject 
ar the Time of his going to France ; and no In- 
dictment in any Caſe, much leſs an Indictment 
for High Treaſon ſhall be aided by Intendment. 
And in this Caſe, my Lord, there is the leſs 
room for an Intendment, that the Priſoner was 
then a Subject, becauſe it is not ſhewn that the 
Priſoner was a natural born Subject, or that his 
Treaſon was contra naturalis allegiantie debitum. 
And it not being ſhewn that he was a. Natural 
Subject, it muſt be ſuppoſed he became a Sub- 
ject by Naturalization, or by Denization, which 
might be fince his going into France, ---- My 
Lord, I muſt own, tis faid in the Indictment that 
he was a Subject of King William, but tis not 
fiid when he was a Subject; ſo that it may be 
2s well ſuppoſed he became ſo after he went into 
France, as before; and the rather in regard he 
is not ſhewn to be a Natural - Born Subject. 
And we take it, that by the Penning of this 
Law, which ſays, If any of his Maielty's Sub- 
ou who have gone into France, &c, ---- it muſt 
meant of a Subject at that Time, ot at the 
Time of his going into France ; and it not being 
ſhewn that he was a SubjeCt at that Time, we 

_ humbly take it that the Indictment is inſufficient. 
Mr. Raymond. My Lord, we ſay, with great 
Submiſſion, that this Indicment is not good, be- 
cauſe it does not ſnew that Mr. Lindſay was a 
Subject of the late King at the Time of the ma- 
king the Act, nor any Time befote. If this Per- 
ſon had become a Subject of the King after the 
making of the Act, as he might by Derivation, 
and had return d into England, having been in 


Trance in the Time mentioned in the Act, he 


would not be within the Act. Therefore it was 


| neceſſary to ſhew at what Time he was a Subject. 


It is not laid in the Indictment, that he was a Na- 
tural- Born Subject, nor do I pretend that it is 
neceſſary in an Indictment for Treaſon, becauſe 
one that owes Local Allegiance may be guilty of 
Treaſon. But they ought to have averrd, 
either that he was a Natural - Born Subject, and 
that he ſhall be intended ſo always; or elſe, that 
he was a Subject at the Time of the making 
of the Act, otherwiſe he won't be within the Act; 
becauſe the Words of the Act ſeem to tie it u 
to Subjects at the Time of the making the Act, 
by the Words which follow, vis. ho have 
gone into France, &c. 

Sir T. Powis. I have look'd both into the In- 
dittment and the AR. One Part of the ObjeQi- 
on is, that he is not a Natural Subject. That 
Is not to be inſiſted on, for there is no ſuch Thing 
in the Act; for the AQ fays, It any of His 
Majeſty's Subjects; and there is no need of lay- 
ing any more in the Inditment than the AQ re- 
quires ; and it was not intended to be confined 
to ſuch. The other Part of the Objection is, that 
it is not alledged that the Priſoner at the Bar was 
— = of King Wi/ham at the Time when 

ol. IV, | 
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the Act was made. Now there is no need of 
alledging theſe Words in the Indictment; for the 
AR runs thus, Therefore be it enaQted, that if 
any of His Majeſty's Subjects, who have at any 
Time, fince the 11th of December, 1688. volun- 
tarily gone into France, without Licenſe from 
His Majeſty King William, or from Queen Mary, 
ſhall return: And the Indictment does lay it, that 
this Priſoner was a Subject of the late King 
William, and that he is now a Subject to the 
preſent Queen; and that he, after the 11th of 
December, 1688, did go into France. Now ſure 
here is all alledged in this Indictment that the 
AQt refers to; that is, that if any Subject, who 
went into France after the 11th of December 
1688, ſhall return into Eng/and. And the IndiQ- 
ment ſays, he was a Subject of King Wi/iiam, and 
that he did go into France after that Time, and 
did return into Eng/and after the Time prohi- 
bired by the Act. Here is nothing required in 
the AQ, but what is laid in the Indictment. And 
it is a very ſtrange Objection to ſay that we 
ſhould aver that he was a Subject when this 
AQ was made ; this ought to have been ſhewed 
on the other fide, if it be otherwiſe. Here is 
that in the Indictment which is conformable to 
the Act, and there is no more neceſſary, than 
to deſcribe the Perſon according to the Act. 

Mr. Att. Gen. My Lord, we have taken that 
Method in the Indictment that is proper, that is, 
ro purſue the ACt of Parliament ; we have laid 
him as the Act deſcribes. Now they fay, that 
it being not ſhewn that he was a Subject at the 
Time of his going into France, he is not with - 
in the Acc. But when a Man is laid in the 
Indictment to be a Subject, it is a ſtrange Ob- 
jection to fancy we muſt mention the Time of 
his beginning to be a Subject. We have ſhew'd 
he was a Subject before the making of the AQ, 
and we have ſhew'd he was a Subject after; and 
he is preſumed to have always been a Subject, 
unleſs ſpecial Matter is ſhewn when he was 
not a Subject, as that he was an Alien, and 
at a particular Time naturalized or made a De- 
nizon ; which without Proof will not be | 
ſumed ; and this Objection ſhould have be- 
fore ariſen from Evidence. It is laid likewiſe to 
be contrary to the Duty of his Allegiance, being 
a Subject of the late King William, and of the 
preſent Queen. | 

Mr. Milliams. My Lord, this Exception againſt 
the Indictment ſeems, with great Submiſſion, nor 
to be anſwer d; I go upon the Words of the Act. 

If any of his Maieſly' 8 Subjects, who have ſince 
the 11th of December, 1688, gone into France, 
My Objection is, That it is not ſhewn, that at 
the Time of going into France, nor when the A& 
was made, that the Priſoner was a Subject; and 
it not being ſo ſhewn, to intend the Priſoner then 
a SubjeQ, is helping the Indictment by Intendment, 
which cannot be. And I fay there is the leſs room 
for this Intendment here, becauſe this Priſoner is 
not ſhewn to be a Natural Subject. 

Mr. Raymond. My Lord, every Word of this 
Indictment would have been true if this Gentle- 
man had been an Alien, and become a Subject 
after the Act was made, and before the late King 
died. And yet in ſuch a Caſe he would not have 
been within the AQ : For if he had been a Stranger, 
and after the Act had been denizon'd, and then had 
returned into Exgland, having before been in Fance, 
that would not have been within the AQ, becauſe the 
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AQ fays; H any of the King's Subjects, who have 
gone into France, ſhall return: Which maſt be 
meant, that were ſo hefore the Act was made: 
And yet that is all this Indictment fays. 

L. C. J. Holt. That is a foreign Suppofition. Can 
any Man ſuppoſe, that ſuch a Man that has been 
in France, that he ſhould be Naturaliz d or Indeni- 
zon d after ſach an Act was made? And ſuppoſe it 
were ſo, that he was an Alien, and happen to be 
Naturaliz d by General Words; the Act does not 
ſay, If he ſhall be a Subject at his Departure; but 
if” he were in France fince ſuch Time, and return 
after this Act. 

He was a Subject to King William, and to Queen 
Anne; and that he went away fince the 11th of 
December, 1688. and return'd into England without 
Licenſe. | 

This is an Ind ictment formed ſuitable to the Act 
of Parliament; it purſues the Words of the Act of 


Parliament. The Act deſcribes the Perſon, and ſets 


out what ſhall be the Offence ; that is, One that 
is a Subject of the King, and has gone away into 
France ſince the 11th of December, 1688. and ſhall 
return without Licenſe, 

Mr. Williams, It appears not he was a Subject 
when he went away. 

L. C. J. Holt. If any of His Majeſty's Sub- 
Jects, that have gone away fince the fith of 
December. It does not ſay, Any that ſhall go 
away; but that have gone away after the 11th 
of December. 

Mr. Juſtice Powe. A Subject is ſuppoſed to be 
2 Natural Subject, unleſs he be Naturalized after- 


wards : But now he being laid to be a Subject 


N to the Act, ſuppoſes him to be a Subject 
en. 


Mr. Raymond. My Lord, we think, with Sub- 
miſſion, this is not an Indictment according to other 


Indictments. 


Mr. Juſtice Powe, It's enough that he is ſaid to 
be a Subject. 

Mr. Raymond. But, my Lord, muſt there not be 
2 Diſtinction between a Subject that owes Natural 
Subjection, and commits Treaſon, and one that on- 
ly owes Local Legiance ? 

Mr. Juſtice Powe/. You might have ſhown that, 
when you were upon the Evidence. 

Mr. Wi/hams. My Lord, We humbly think it 
muſt be ſhown that he was a Subject, at leaſt at the 
Time of the making of the Act. 

Mr. Juſtice Poel. We muſt take him to be a 
Natural Subject, unleſs the contrary appear. 

L. C. J. Trevor. We ſuppoſe that he was 2 
Subject at the Time of his going out of England; 
and that the Indictment ſufficiently ſets forth. If 
you could have ſhown that he became a Subject af- 
terwards, that might have help'd you; but elſe it 
ſigniſies nothing. 

L. C. J. Holt. Have you any more to ſay? 

Mr. Villiame. If we have ſlipt any Thing on 


Behalf of the Priſoner, which might have been of 


Service to him, we hope he ſhall not ſuffer for any 
Omiſſion of his Council; and therefore humbly 
pray, that your Lordſhip will favour him, and will 
be pleaſed to hear him for himſelf. : 

Mr. Lindſay. My Lord, What I have done has 
been out of Ignorance, and being ſupported by 
what other People did. And therefore, my Lord, 
having come into Eng/and by my ſelf, I did not 
come with any Deſign of Harm, or to do any Thing 
contrary to the Law.. As I am a Scotchman, it is 
nor to be preſumed I can underſtand the Laws of 
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England : And therefore, if I have done any Thing 
amiſs out of Ignorance, I hope your Lordſhip 
will make a favourable Conſtruction of it; and tc. 
prefent my Caſe to the Queen. And I hope, 35 
Her Majeſty has given me the Effects of her Mer 


in Scotland, I ſhall not feel the Effects of her Dil 


pleaſure in England. 

L. C. J. Holt. Mr. Lindſay, You have been in. 
dicted, and upon the Evidence of your own Confeſ. 
feſfon of the Fact alledged againſt you, and after a 
great Debate in Matter of Law, (which b you 
and your Council, was urged on your Behalf) are 
convicted of High Treaſon. That which now re. 
mains, is, To pronounce Judgment of Death upon 
you, which you are to ſuffer in that Manner which 
the Law hath appointed. Your Crime is, Return. 
ing from France without the Queen's Licenſe , ha- 
ving before gone thither without any Licenſe from 
the late King or Queen. That Law which hath 
made ſuch your Return to be an Offence of ſo 
high Nature, cannot (by any conſidering Engliſh Pro. 
relfant) be thought to be ſevere : For they who, in 
the Time mention'd in the Act, choſe rather to run 
into France, than to ſtay in England; could have no 
other Inducement, than an Affection to an Intereſt 
oppoſite to the Proteſtant Religion, and the Ancient 
Conſtitution of this Kingdom. For they were re- 
ceived , protected and encouraged by that Prince, 
who is a dangerous and profeſs'd Enemy both to our 
Religion and Government, The Wiſdom of the 
Nation thought it abſolutely neceſſary to keep them 
out ; unleſs they ſhould either clear their Inno- 


cence, or give Satisfaction by their Repentance, that 


they were fit to be truſted here. For he that ſhould 
adventure to return, without doing either, muſt be 
preſumed to come in upon the ſame Principles, and 
with the ſame Purpoſes, with which he went out : 
Which muſt -be a conſtant Danger, even to the 
Foundation of our Government, which is eſta- 
bliſhed upon the Proteſtant Religion, and the 
Laws of the Kingdom. As to theſe Circumſtances 
which you have mention'd to be peculiar to your 
Caſe, they fall not under Conſideration ; fince they 
are not ſufficient to Juſtify you in acting contrary to 
the Law. Of what Conſideration they may be 
to obtain the Queen's Mercy, falls not under our 
CO for that is a peculiar Attribute, inſepa- 
rable from Her Majeſty's Royal Perſon, by whom it 
can only be diſpenſed. Our Buſineſs is to put the 
Law in Execution. And you muſt be convinced 
in your own Conſcience, that you have heen con- 
victed on a full Evidence, proving the Fact, which 
hath proceeded from your own Mouth. We have 
all heard, and debated rhat Matter of Law which 
you urged by your Council in your own Behalt; 
and are all of Opinion, that doth not avail you ; 
but you are an Offender againſt an Act of Parlia- 
ment : And nothing remains now, but to pronounce 
the Sentence of the Law upon you ; which is, 


That you ſhall be conveyed from hence to New: 
gate, the Priſon from whence you came ; and from 
thence to be drawn upon a Hurdle to Tyburn, where 
you are to be hang d by the Neck, and while you 
are yet alive, to be taken down, your Privy Mem- 
bers are to be cut off, and your Bowels to be taken 
our of your Body, and burnt in your View. Tour 
Head 7s to be cut off; your Body is to be divided 
into Four Parts; and your Head and your Quar- 
ters are to be diſpo 1 of as Her Majeſty ſhall 

oint, And the Lord have Mercy upon your 


ul, 
Mr, Lind: 
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Mr. Lindſay. My Lord, I beg that my Wife 


and Children may come to me; and that I may yo 


have a Miniſter of the Church of England allow'd 


e. 
: L. C. J, Holt. You ſhall have whom you will, 
accord ing to what is uſual in ſuch Caſes, 

Mr. Lindſay. I defire my Wife and Children 
may come to me alone, without the Keeper. 

I. C. J. Holt. That is not to be permitted, that 

y occaſion Danger. | 

Mr. Lindſay. I deſire they may be lock d up 


with me. 

L. C. J. Holt. Mr. Lindſay, It is a Charge on 
the Keeper, that he admit them ; but ſo as may not 
occaſion any Danger. 

Mr. Lindſay. It is a Trouble to the Keeper to 
wait on me fo long, (Two os Three Hours toge- 
ther) which was the Reaſon I deſired it. And if a 
Miniſter come to me, I defire we may be pri- 


rate. 
L. C. J. Holl. He will uſe you with all the Cha- 


rity that may be; but he muſt do what is prudent. 
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Nothing that is reaſonable, or fit, ſhall be deny'd 
U. 


Mr. Lind/ay. My Lord, I ſhould be ſorry, if 1 
defied any Thing that is uweaſomble. My Lond, 
| pple is Time now to ſay any Thing. 1 
ſhall fay oply thus much ; that is, I well under- 
ſtood what Circumſtances I was in: I believe no 
Scotchman has been call'd in Queftion upon that 
a ; and I believed in my Conſcience I was not 
guilty. | 

L. C. J. Hon. You are guilty of the Fact 
7 * upon you; and it was a very reaſonable 

W 


Mr. Lindſay. My Lord, I own, the Reaſon was 
good for making the Act; but that the Reaſon 
that I am guilty of the breaking it, I cannot 
L. C. Y ly of the 

JH. You are guilty of the Thing you 
are bag with. All that you can do now, i To 
appeal to the Mercy of the Queen : She is the beft 
udge of it. 

Mr. Lindſay: My Lord, I reſt upon your Lord- 
ſhip's Repreſenting my Caſe to the Queen. 


The Tryal of Joun I UTCHIN, up an Information for 
a Libel, entitled, Ie Obſervator, Nov. 4. 1704. 


The QUEEN againſt Joux Turchix. 


London fl. 67535 E Information ſets forth, 
bar che Deſendant being 
; Bj. a Saditious Perſon, and a 
* _ ©] daily Inventor and Pub. 
| er of falſe News, and 
borrible and falſe Lies and ſeditious Libels, and 
a perpetual Diſſurber of the Peace of this Kingdom; 
and wickedly and maliciouſiy deviſing the Govern- 
nent, and Adminiſtration of Fuſtice under our 
Lady the Queen, to traduce, ſcandalize and vili- 
jy ;, and our ſaid Lady the Queen, her Miniſters 
and Officers, to bring into Suſpicion, and the ill O- 
pimon of her Subjects: The 3oth Day of May, in 
the Firſt Tear of Her Majeſty's Reign, at London, 
Nc. did falſiy, 2 and ſcandalauſiy, write, 
Mr and publiſh, cauſe to be written, com- 
foſed and publiſhed, a certain falſe, malicious, ſe- 
dition and ſcandalous Libel, entitled, The Obſer- 
vator. In which Libel (of and concerning this King- 
dom, and the Officers and Miniſters of the Queen) 
are contained ( inter alia) as follows. 


No. 11. Saturday, the 3oth of May, 1702. 
At the ſame Time we | the Suljeds of this 


Kingdom. meaning | ©* conſider the French King's fer 


J Succeſs in his Fribery and Corruption, we ought 
to lament the ſad State of our on Country, 
[ he Kingdom of England meaning] © which affords 
„ ſo many Inſtances of Treachery. If we may 
: Judge by our National Miſcarriages, perhaps no 
\ Nation in Europe has felt the Influences of 
„ French Gold more than England : And wor- 
thy * our greateſt Lamentation, that our 


Cn. 


<« Dear Country * this Kingdom] fhould 
cc be thus weaken” by n of Mercenary Princi- 
* fes; when Countries inferior to us in Strength 
3 1 * = 2 from Ares 4 this 
9 1e y by the idelity their le. 
« What is the Reaſon that Frezch Gold kn 
affected Holland. as well: as Exeland; but that 


© their 11 is ſuch as 23 [i in the 
« Intereſt of their Country, and altogether incor- 
<« ruptible ? They prefer Men that are knowing 
“jn their Poſts, and are: active in. Buſineſs: 
“ When, in Exgland, we find. out Offices for Men, 
* not Men far Offices. And a. Title of Honour 
gives a Man a. Title to a Great Employment 
“he is altogether ignorant of. By this, and by 
“ preferring of Men by Intereſt and Favour, has 
* the Exciſe, the Cyſtoms, and other Branches of 
« the Revenue intolerably ſunk : And by this means 
“ has the Navy of England, our Chief Support, 
„ been hitherto perfefly bewitch'd. And can Lewss 
* ſpend his Money better, than in getting Men in- 
* to. Offices in Exgland, who are either falſe, or 
ignorant in the. Buſineſs, or are his Friends? 


No. 23. Saturday, the 11h. of July, 1702. 


That the Defendant afterwards, the 11th of July 
following, another falſe , malicious, ſeditiaus and 

miciows Libel, entitled The Obſervator , falſly, 
malicioufly. and ſeditiouſiy, did wrue, compoſe and. 
publiſh, and cauſed to be written. and hed : 
In which Libel (of and concerning the Government” 
of. this. Kingdom, and the Power of the People of 
this Kingdom) are contained (inter alia) as fal. 


lows. 
„And this is a Prerqgatiue of ſingular Advan - 


* tage to the People of England in that their 
PPPP 2 


« Repre- 
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“ Repreſentatives are the Judges of the Male-Admi- 
e niſtration- of their Governors; that they can call 
* them in Queſtion for the ſame, and can appoint 
* ſuch to. wear the Crown, ( meaning the Crown of 
* this Kingdom) who are fitteſt for Government: 
© Which they have often done, and indeed which 
js the Privilege of all free People, who are au- 
< thorized by the Laws of God and Nature, to 
* chuſe their own Governors. eps | 


| No. 19. Saturday the 12th of June, 1703. 3 


That the Defendant afterwards, the 12th of June, 
in the Second Near of the Queen, did write and pub- 
liſh, and cauſed to be written and publiſhed, another 
falſe, ſcandalous and 1 A Libel, Entituled, The 
Obſervator. In which ſaid Libel (of and concerning 
the Royal Navy of this Kingdom, and the Govern- 
ment of the ſaid Navy) are contained (inter alia) 
as follows: © Take one Time with another, the 
* Miſmanagements of the Navy (meaning the Roy- 
* al Navy of this Kingdom) have been a greater 
* Tax on the Merchants, than the Duties raiſed by 

Parliament: We never had a better Navy, but 
the Wiſdom of the Managers thereof is like a 
« bottomleſs Pit, paſt finding out. | 


No. 20. Wedneſday the 16th of June, 1703. 


That the Defendant afterwards, ihe 16th Day of 
the ſaid June, did Write and Publiſh, and cauſed to 
be Written and Publiſhed, another falſe, ſcandaloys, 
and ſeditious Libel, Entituled, The Obſervator; in 
which was contain d (inter alia, of the ſaid Royal 
Navy, and the Offcers of the ſaid Navy ) as follows : 
* What avails it a Man of Learning and Parts, to 
„ qualify himſelf for the Service of his Country 
* on the Ocean? If he has Knowledge enough to 
« adviſe Neptune himſelf, if he has no Intereſt, he 
* ſhall have no Preferment. How much does it 
* look to our Nation's Diſadvantage, to have Men 
in Eminent Stations in the Navy, who have not 
* ſo much as an Idea, a Notion, a Thought of Na- 
* val Affairs? To have Men to ſuperintend the 
* Building of our Floating Caſtles, who know not 
the Nature of any Part of the Management? To 
“have Men employd in the Victualling, who 
* qualify themſelves for that Poſt by learning to 
< write their Names, which is indeed a Poſt for a 
* Philoſopher bred to the Sea? 


No, 27. Saturday the 10th of July, 1702. 


That the Defendant afterwards, the 1cth of July 
following, did write and publiſh, and cauſe to be 
written and publiſhed, another falſe, ſcandalous, and 
defamatory Libel, Entituled, The Obſervator; in 
which are contained (inter alia, of one Daniel De Foe, 
who was indicted the 24th of. Feb. in the Firſt Tear 
of the Queen, before the 5 ſtices of Oyer and Ter- 
miner at the Old Bailey, London: And in July fol- 
lowing, was convicted upon his own Confeſhion, for 
compoſing and publiſhing a ſeditious Libel, Entitled, 
The ſhorteſt Way with the Diſſenters, or Propoſals 
for the Eſtabliſhment of the Church, and of the 
Judgment againſt him to pay a Fine of 200 Marks, 
and to ſtand Three Times in the Pillory, and to find 
Security for his good Behaviour for Sven Tears ) as 
follows : Countryman, truly Maſter Ohſervutor, 
„ | have no very good News for you: Mr. Daniel 
De Foe has pleaded Guilty to the Indictment 


* againſt him, for writing and Publiſhing che 
* ſhorteſt Way with the Diſſenters; and he is ſen. 


_* rencd to ſtand Three times in the Pillory, to pay 


'* a Fine of 200 Marks, and to find Security for 
* his good Behaviour for Seven Years. O5/erv, The 
„Court could do no otherwiſe than convict him, 


upon his pleading Guilty; habemus confaenten 


* reum, is very often the Voice of Courts of Judi- 
* carure, tis the Eaſe of Judges and Juries: If 
* Daniel De Foe was in Expectation of Coleman's 
* Black Box, he has found a Pillory inſtead of it. 
* I don't trouble my Head about the Cuſtom of 
* giving the Pillory to Authors, which is the Py- 


* niſhment of Bakers. You talk d juſt now of 


turning Author, have a care of your Candle; you 
* ſee which is the ſhorteſt Way with Authors, 
* you muſt all enter your ſelves in the Regiment of 
Colonel e: The Law of England directs, that 
* no Man ſhall he fined u/rra renementums: and I 
* make no queſtion, bur the Juſtice of the Court 
“has fined Mr. Foe anſwerable to his Eſtate: His 
„Security for his good Behaviour for Seven Years, 
„without doubt, was rationally conſider d, as to 
„the Legality thereof. For my part, I am only 
* acquainted with Old Laws of England, the An- 


« cient Birthrights and Immuinitics of Eng//hmen : 
„This I take to be the Foundation ot New 
© Laws. : | | 


No. 17. Saturday the 2cth of May, 1704. 


That the Defendant afterwards, the 2cth of May 
laſt, did write and publiſh, and cauſe to be written 
and publiſh'd, another falſe, ſcandalous, and ſediti- 
ous Libel, Entituled, The Obſervator. In which are 
contain d (of and concerning the Defendant, and 2 
Proſecution to be had againſt him for divers ſeditious 
Libels by him, before that Time, compoſed and pub- 
liſh'd ) as follows: © Countrym. Matter Obſervator, 
© there's another Plot againſt you (meaning the 
* Defendant.) ' Obſerv. Prithee Man, there's a Plot 
< againſt the Queen, and the whole Nation; is it 

any Wonder then, that there are Plots againſt me? 
* The High-Fliers are now plotting againſt every 
* honeſt Man in England. I'll tell you more of it, 
* the next time we meet. Countrym. ] fancy ſome 
* Sort of People plot againſt you, becauſe you en- 
*© deavour to countermine their Plots againſt the 
„Queen and Nation. Obſerv. You are right 
* enough; but that than'r hinder me from detect- 


_ © ing their Deſigns, and from opening the People's 
Eyes: But prithee, what Plot is this? Guntryn. 


* Why, Sir, it is a Plot preparatory to your Tryal; 
and if they can't effect this Plot, I ſuppoſe youll 
** never be try d. They inſinuate into the Citizens 
* of © London, that you have lately written very 
** ſcandalouſly, maliciouſly, and treaſonably, and [ 
don't know how many other Lies, againſt them 
** the ſaid Citizens; and by this Means they are 
* minded to —— nk Jurors againſt you. C/. This 
* 1s likely enough; they Il leave no Stone unturn'd, 
to ſuppreſs the Truth. I underſtand, I ſhould 
have been proſecuted by Bill the laſt Seſſions, but 
that the High-Fliers did not like the Jury; nay, 
** they ſay they don't like the Two Sheriffs, be- 
** cauſe they won't pack Juries to find innocent Men 
* guilty”. To the Diſturbance of the Peace of this 
Kingdom, to the great Scandal of the Queen and her 
Government, and againſt the Peace of the Queen, 
ber Crown and Dignity, &c. 


Pro- 
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| Proclamation was made for all Perſons to attend. 


Then the Fury was called, 


John Cooper, 

Thomas Hriſcoe, 
| Alexander Pollington, 
£4ward Pinfold being called, deſired to be excuſed. 


Mr. Pinſold. My Lord, I deſire I may be ex- 
cuſed. I do not know Mr. Tutchin, for I never 
aw him in my Life; but I have read his Obſerva- 
ors, and have ſeveral Times publickly diſallowed 
them; and therefore ſome may think I am preju- 
diced againſt him. 

Mr. Arr. Gen, The Queſtion is only, whether 
he was the Author of theſe Papers ? For that is 
the Matter to be tried. | 

Mr. Pinfold. I do not know that. 

Mr. Mountague. But my Lord, there may be 
ſomerhing more in it, for he publickly diſallowed 
his Papers. | | 

L. C. J. Hot. You muſt not be excuſed unleſs 
the Queen's Council will. 

Mr. Mountague. My Lord, we Challenge him 
on behalf the Defendant. 

Mr. Att. Gen. Shew your Cauſe. 

Mr. Mozntague. My Lord, our Cauſe is, that 
he himſelf looks upon himſelf as not indiffe- 


rent. 

I. C. J. Holt. He ſays, he has read ſome of 
his Papers, and has publickly condemned them, 
that he did nor approve of the Matter contained 
in them, but he does not know the Author, 

Mr. Whitaker. But he ſaid he did not doubt 
but he was the Author of them. 

Mr. Serj. Darnel. He is the fitter Man for a 

ury. 

195 T. Powis. He does not ſay he has diſ- 
approved all the Papers he has read, and it may 
be thoſe were not the Papers now in Queſtion. 
Mr. Meumague. My Lord the Matter we are 
contending for, is, that one that is not altogether 
an indifferent Perſon ſhould not be on the Jury. 

Mr. Att, Gen. The Queſtion is not whether 
the Papers are Criminal, but whether the Defen- 
dant is the Author of the Papers; and if this 
Gentleman knows him to be the Author of them, 
he is proper to be on the Jury: For the Jury 
are by Law to be of the Neighbourhood of the 
Place where the Fact is alledged to be done, be- 


cauſe they are preſumed ro know what is done 


there; and if this be a Cauſe of Challenge, you 
may Challenge all People and ſo there could be 
no Tryal. | | 

L. C. J. Holt. He can't be Challenged, unleſs 
he had given his Verdict before. 

Mr. Sol. Gen. My Lord, we can have no Jury 
in this way they are going. A Jury-man is not 


to be aſked what his Opinion of the Cauſe is; 


what he will voluntarily ſay, he may; and if 
upon what he ſays voluntarily he is liable to Ex- 
ception he may be ſet aſide. 

L. C J. Holt. It is not a Challenge. 


Mr. Mountagre. Surely, my Lord, he is not 


ſo indifferent as he ought to be. He fays he 
has already declared his Opinion publickly con- 


cerning Mr. Tytchin's Papers. 


Mr. Pinfold. My Lord, I know not well what 
he is indicted for, but ir may be they are thoſe 


Papers that I have given my Opinion of. 
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Mr. Att. Gen. I believe no Man that has read 
them, but has given his Opinion of them one 
way or other; but that is not a ſufficient Cauſe 
„„ ED * 
Mr. Whuaker. Mr. Attorney, I hope you will 
not contend for one Juryman. 

Mr. Arr. Gen. He fays, he knows not whar 
Papers he is indicted for, he ſays only that he 
has read ſome of his Papers, and has declared 
Ao of them. 

I. C. J. Hoſt, Draw up your Chall in 

Form, and it ſhall be confider'd, * 

; Mr. Arr. Gen. If theſe Gentlemen think there 

15 nothing in it, what need they put us to this 

Trouble? | | 

. A | _ I 9 5 = is ſome- 
ing more than ordinary in ir, for I obj - 

ly what he himſelf has faid. ? 88 8 

L. C. J. Hot. Iwill have it done, that it may 
remain a Deciſion in perpetuam rei memoriam. But 
if you that are for the Defendant will wave it 
you may. | | 

Mr. Mountague. My Lord, we muſt inſiſt on 
it; they have Jurymen enough. 

Mr. Soll. Gen. We can't tell whether we have 
or no, for you may challenge them all as well 
as this Man. 

Mr. Mountague. No, I will Challenge no body 


beſides ; and I Challenged him, only becauſe he 


mentioned himſelf as not an indifferent Perſon. 
Mr. Soll. Gen. Is it a principal Challenge, or 


to the Favour ? 


L. C. J. Holt. A principal Challenge, if any. 

Mr. Soll. Gen. He can't Challenge to the Fa- 
vour in Caſe of the Crown. 

L. C. J. Holt. He makes it as a principal Chal- 
lenge z which mult be determined, and you ſhall 
have my Judgment when drawn up; it muſt be 
a principal Challenge or nothing ; for there can 
be no Challenge to Favour in the Caſe of the 
Cw... ns 1 

Mr. Att. Gen. My Lord, we are not willing 
to put you to this Trouble, we will leave it to 
Mr. Pinfold himſelf. 

L. C. J. Holt. Then ask Mr. Pinfold. | 
Mr. Att. Gen. Mr. Pinfold, do you know who 
was the Author of theſe Papers ? 

Mr. Pinſold. 1 know nothing of it but what 
is commonly reported. I know not Mr. Turchin 
if I ſee him; I have read his Writings. 

Mr. Arr. Gen. My Lord, we leave it to the 
Juryman himſelf. 

* Pinfold. My Lord, I defire to be ex- 
cuſed. | | 
Mr. Att. Gen. Then we excuſe you. 


Then the Perſons following were ſworn on the 


| Fury. 
John Cooper, Mark Profer, 
Thomas Briſcoe, William Grub, 
Alexander Pollington, | Fames Lund, 
Fames Dod, Fobn Baker, 
Iſaac Bennet, | Thomas Allen, 
| Robert Fotherby, Faſper Waters, | 
Then Proclamation for Information being made, the 
Court proceeded, RY 


Mr. Serj. Weld. This is an Information againſt 


John Tutchin : The Information ſets forth, chat he 
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mation further chargeth, That on the 16th of jun 
1703, he publiſh'd another Libel, called, The 055 
ſervator; in which were theſe Words : * What avails 
* it a Man of Learning and Parts, to qualify him. 
« ſelf for the Service of his Country on the Ocean? 
** If he has Knowledge enough to adviſe Nepr,ne 
P 2 if he has no Intereſt, he ſhall have ng 
referment. How much does it look to our Na- 
© tion's Diſadvantage , to have Men in — 
* Stations in the Navy, who have not fo much as 
an Idea, a Notion, a Thought of Naval Affairs: 
„To have Men to ſuperintend the Building of our 
floating Caſtles, who know not the Nature of 
* any one Part of the Management? To have Men 
** employ'd. in the Victualling, who qualify them- 
* ſelves for that Poſt by learning to write their 
Names, which is indeed a Poſt for a Philoſopher 
< bred to the Sea ”? It 5 further ſet forth in the 
Information, That en the 10th of July, 1703, he 
publiſh'd another Libel, wherein, among other Things, 
are . theſe Words relating to Daniel De Poe. 
8 Countrym.” Truly, Maſter Ob/ſervator, J have no 
very good News for you. Mr. Dame! De Foe 
©" has pleaded Guilty . the Indictment againſt 
© him, for writing and publiſhing he ſhorteſt Way 
* with the Di Henters; and he is ſentenc d to ſtand 
Three times in the Pillory, to Pay a Fine of 200 
- © Marks, and to find Security for his good Beha- 
« viour of Seven Years. Obſerv. The Court could 
do no otherwiſe than convict him, upon his 
„ pleadin Guilty; habemus confientum reum is 
very often the Voice of Courts of Jud icature; tis 
the Eaſe of the Judges and Juries: If Danie! De 
' Foe was in Expectation of Coleman's Black Box, 
Ihe bas found a Pillory inſtead of it. I don't 
trouble my Head about the Cuſtom of giving 
the Pillory to Authors, which is the Puniſhmenr 
* of Bakers. You talk g Juſt now of turning Au- 
* thor, fon a care of your Candle; you ſee which 
18 the orteſt Way with Authors: You mult all 
© enter-your, ſelves into the —.— of Colonel 
De Foe. The Law of Exgland dire&s, That no 
* * Man ſhall be fined ultra tenementum; and I make 
* no queſtion, but the Juſtice of the Court has 
” « fine Mr. Foe anſwerable to his Eſtate: His Secu- 
„ tity for his good Behaviour for Seven Years, 
* without doubt, was rationally conſider d, as to 
< the Legality thereof: For my part, I am only 
„ acquainted with Old Laws of England, the An- 
cient Birthrights and Immunities of Exgliſbmen: 
© This I take to be the Foundation of New Laws 
And that on Saturday, May 20. 1704. he publi iſh'd 
another Libel, called, The Obſervator ; wherein, among 
ther Things, are theſe Words: © Countrym. Ma- 
« {ter Obſervator, there's another Plot againſt you. 
3 * Obſerv. Prithee Man, there's a Plot againſt the 
een and the whole Nation; is it any Wonder 
hs „ that there are Plots againſt me ? The High-Fliers 
* are now * againſt every honeſt Man in 
II tell you more of it, the next time 
* we meet. Countrym, I fan ſome Sort of Peo- 
ple plot againſt you, becauſe you endeavour to 
* countermine their Plots againſt the Queen and 
* Nation. Obſerv. You are right enough; but 
that ſhan't hinder me from deteCtin their De- 
* figns, and from opening the People's Eyes: Bur, 
pfithee, what Plot is this? Countrym. Why, Sir, 
** 1t is a Plot preparatory to your Tryal ; and it 
< they can't effect this Plot, I ſuppoſe you'll never 
be tried. They infinuate into the Citizens of 
London, that you have lately written very ſcanda- 
* louſly, maliciouſy, and treaſonably, and I don't 


23 


« know how many other Lies againſt them, the 
« ſaid Citizens; and by this means, they are mind- 
© eq to ſer your Jurors againſt you. Ob/. This 
« js likely enough : They Il leave no Stone un- 
« turn d, to ſuppreſs the Truth. I underſtand, I 
« ſhould have been proſecuted by Bill the laſt Seſ- 
« ſions, but that the High-Fliers did not like the 
« Jury. Nay, they fay they don't like the Two She- 
« ;iffs, becauſe they won't pack Juries, to find in- 
« nocent Men guilty. The Defendant has pleaded 
Not Guilty: But if we prove the Charge, I doubt 
not but you will find bi Guilty. 

Sir T. Powis. My Lord, I am of Council with 
Her Majeſty. This Information is brought on the 
Behalf of the Queen, againſt Mr. Tatchin. I ſhall 
not long entertain you about it, becauſe the Matter 
is ſhort. The Charge is, That he has publiſh'd ſe- 
veral Libels, ſcandalous and ſedirious, reflecting on 


the Government, and the Adminiſtration of it, in 


many Inſtances given at large. I think the Papers 
are Six in Number z and by and by you will have 
them more particularly before you. I preſume 
there ought to be made a Difference between a juſt 


liberty, and Licentiouſneſs. This Information is 


brought, that Men may be warned. The Plea he 
has made, is, That he is not Guilty. The Matter 
we are to prove, is, That He was the Perſon that 
did Write and Compoſe theſe Papers, and did Pub- 
liſh them, or cauſe them to be done. My Lord, 
We ſhall call our Witneſſes: And notwithſtanding 
what you have heard of late from the Defendant, 
relating to this Tryal, I do not doubt but there 


will be all Juſtice done. I am ſure, on our Side, 


nothing elſe is intended. And I doubt not, but it 
we prove that he did Publiſh theſe Papers, the Jury 
will find him Guilty. | 

Mr. Att. Gen. My Lord, The Information is 
laid againſt Mr. Turchin, tor a few of his Obſerva- 
tors of the many he has writ ; ſometimes Two, 
ſometimes Three in a Week. It is a great while 
that he has done it; and ir has been the great In- 
dulgence of the Government, that he has nor been 
proſecuted before. He has been raken Notice of 
by the Hoſe of Commons , and been before the Se- 
cretary of State ; where he has been admoniſh'd 
to take care of what he ſhould write: But he 
would not take Warning, And now he is to be 


' try'd for ſome of his Papers ; wherein it will ap- 


pear, that he has taken the greateſt Liberty, I be- 
lieve, that ever Man took. Libels uſed to come 
out by ſtealth, and in the dark : But theſe have 
been publiſh'd openly, with all the Defiance ima- 
ginable. You may ſee how mild the Proſecution 
hath been, by what he has done ſince the Beginning 
of it: He has been writing in ſuch a manner, to 
Prepare for the Tryal, as I think was never done be- 
fore. A Proſecution of this Nature is of the great- 


elt Conſequence : And it may be, I may be blam d, 


being in the Office wherein I am, that there have 
not heen more ſuch made. Here is the higheſt Re- 
flection on the Government imaginable. There can 
be no Reflection on them that are in Office under 
Her Majeſty, but it muſt caſt ſome Reflection on 
the Queen who employs them. I believe there is 
hardly one in any conſiderable Poſt under the Go- 
vernment, but has been criminated by him : No- 
thing eſcapes him. He cenſures all Mankind; 
writes magiſterially , and defies all Authority, and 
caſts the vileſt Reflections on the Government: 
As if we, who are in the Queen's Service, made it 
our Bufineſs to corrupt Juries. And makes Re- 
flections both on Sheriffs and Juries. Theſe are 
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of the greateſt Conſequence in the World to the 
Government, and to every body. For if ſich Mer- 
cenary Writers may have the Liberty to reflect on 
_ they pleaſe, no Man's Reputation can be 
afe. 

Gentlemen of the Jury, The Matter you are to 
enquire into, is, Whether the Defendant be the 
Author, or Publiſher of theſe Libels ; That is the 
Matter you are to Try. What the Puniſhment 
muſt be, if you find him Guilty, is in the Judg- 
ment of the Court. We will produce our Wit- 
— z and doubt not but you will do the Queen 

uſtice. | 


Mr. Soll. Gen. Call Jahn How. 

9 appear d, and was ſworn. 

Show him thoſe Obſervators. 

[Which was done; and be look'd them over. 

Have you look d over them: 

Mr. How. Yes. 

Mr. Soll. Gen, Then pray acquaint my Lord and 
the Jury, Whether you know who compoſed, and 
brought them to the Preſs ? 

Mr. How. I do ſuppoſe them to be Mr. Tutchin's : 
I dealt with no other Man for them. 

Mr. Arr. Gen. Acquaint my Lord and the Jury, 
how they came to be printed. | 

Mr. How. About the latter End of March, 1702. 
I treated with Mr. Tutchin about writing an Ob- 
ſervator , to be publiſh'd Weekly: The firſt of 
which was publiſh'd in April, 1702. And all that 
=_ been printed ſince, I had from him, to this 

ear. 

Mr. Art. Gen. You look'd on theſe Papers 
here : Were theſe printed by the Direction of 
Mr. Tutchin 2 ; 

Mr. Hw. To the beſt of my Knowledge they 
were. They were always brought fiom him to 
me. | 

Mr. Att. Gen. Was there any Agreement made 
between you about the writing of it? 


Mr. How. Yes, it was agreed at fuſt to write 
once a Week ; and I was to give him Halt a Gui- 


nea for it. I have printed in all about 266. 

Mr. Att. Gen. Have you had frequent Diſcourſe 
with him about them fince ? You ſaid. you printed 
in all about 266 : Have you paid him for all? 

Mr. How. Yes. 

Mr. Soll. Gen. Have you had any Diſcourſe with 
him, wherein he has owned them all to be his ? 

Mr. How. He has owned them from time to 
time, till within this Week. | 

Mr. Soll. Gen. Has he own'd himſelf to be the 
Author of them ? 

Mr. How. He always own'd himſelf to be the 
Author. 

Mr. Soll. Gen. Have you had any Diſcourſe 
with him, left you ſhould come into Danger for 
it ? | 
Mr. How. Yes, I have had Diſcourſe with him 
about the Danger: And he has ſaid to me, I own 
my ſelf to be the Author: And do not fear; if any 
Danger happen, you are a Rogue to your ſelf and 
Family, it you do not diſcover me. | | 

Sir T. Powzs. Look on theſe Papers, and ſee if 
he deliver d theſe very Oh/ervators to you: Were 
theſe the very ſame ? | 

Mr. How. Yes. : 

Sir T. Pois. And was he paid for them by 

ou ? | 
l Mr. Haw. Yes. ; 
Mr. Mountague, I deſire to ſee them, 

Mr, Att. 


| 
| 
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Mr. Att. Gen. Deliver them to Mr. Mounta- 
gue. 
Mr Mountague. Take that Obſervator, and look 
on it: Tis that which they are about to read. | Then 
Mr. How looꝶ d on it.] How long ago is it, that 
you had that Paper in your Cuſtody ? 

Mr. How. I ſuppoſe this was deliver'd out of 
my Shop, to be ſent to Mr. Borret. | 
. Mr. Mountague. Do you know you ſent that 

aper ? 

Mr. How. Yes, I deliver'd it, and put my Mark 
upon it. | 

Mr. Mountague. How long ago ? 

Mr. How. I do not juſtly remember it. 

Mr. Mountague. If you do not remember that, 
do you remember the Printing of it ? 

Mr. How, Ir was done at my Houle. 

Mr. Mlountagur. When a Copy is brought to 
you to be printed, do you print that Copy always 
exactly | 

Mr. How. As near as I can, Ido. 

Mr. Mountague. The Queſtion I would ask you, 
is; Do you, when you have a Copy, ſtrictly keep 
to the Letter of the Copy ? Or do you, as you 


think convenient, alter it 


— How. I have alter d it oftentimes, to make 
it ſafe. 

Mr. Mountague. Then you do take it on you to 
alter. 

Mr. How. To ſtrike out a Line, never to alter 
his Senſe. 

Mr. Mountague. Do you not inſert any Thing? 

Mr. How. Yes, frequently a Word. 
Mr. Mountague. Do you not take upon you to 
inſert ſeveral Words, and leave out ſeveral ? 

Mr. How. Yes. | 

Mr. Mountague. You do. Then J ask you, Are 
you ſure that that Paper is printed without Altera- 
tion ? 
: Mr. How. I do not remember any thing of 
—_ 

Mr. Mountague. I ask you, Whether that Paper 


were not alter'd from what was ſent you ? 


Mr. How. I cannot ſwear it. . 

77 Att. Gen. Can you fay that Paper was al- 
terd? 

Mr. How. Not that I know of. | 

Mr. Whitaker. Look on the Title ; whoſe put- 
ting down is that ? | 
Mr. How. He agreed to the Title. 

Mr. Mountague. Does the Paper come to you 
entitled the Obſervator, or not? 
Mr. How, I cannot tell whether he ever put 
it in. 

Mr. Mountague. Who put it in then? 

Mr. How. It was agreed between us to call it The 
Obſervator. 

Mr. Mountague. Does he write The Obſervator, 
or did you ? 
Mr. How. There is no Occaſion for the Title, 
that I know of. | 

Mr. Mountague. But who writ the Title to it? 

L. C. J. Holt. They ask you this Queſtion : 


Who was it, that put this Title to this Paper ? 


Mr. How. I do not know but I might write it 
in the Paper at firſt, and ſo it was inſerted after- 


_ wards. 


L. C. J. Holt. Who was it firſt writ that Title? 
Mr. How. I do not know who did write that, 


He or I. I did firſt propoſe the Title to him. 


L. C. J. Holt, Was that Title writ by him or 
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Mr. How. I do not know, my Lord. 

L. C. J. Holt. Was there an Agreement made 
between you, that this Paper ſhould be writ once 
Week with that Title? | K 

Mr. How. Yes, my Lord. 

L. C. J. Holt. Did he agree to that Title > Ang 
was he privy to it? 

Mr. How. Yes, my Lord, it was agreed upon 
between us; and He agreed to write ſuch a Paper 
with ſuch a Title. | 

Mr. Whitaker. Where did you come to this A. 
greement ? | 

Mr. How. I cannot tell. 

Mr. Whitaker, Was it in London, or Middle ſex 
or Surrey ? : 

Mr. How. I cannot tell. 

Mr. Whitaker. Where were they printed? 

Mr. How. I printed ſome of them in Fenchurch. 
fireet, about Eighteen ; the reſt in Grace Church. 

reet, | | 

Mr. Harris. Was that Paper alter d by you, or 
not ? 1 

Mr. How, I cannot remember whether J alter d 
that, or no. | 

L. C. J. Holt. You ſay you alter'd ſometimes; 
Did you acquaint him with the Alterations you 
made ? 

Mr. How. Sometimes they have been ſent to 
me; I knew not where to find him; and then ! 
have alter d them my ſelf, rather than be diſap- 
pointed. At other Times, I have been in his Com- 
pany ; and then I complained, and he has alter d 
them. And ſometimes he ſaid, You have the Pen; 
do you alter them. 

Mr. Soll. Gen. Can you ſay, You alter'd a Syl- 
lable in theſe Papers? 

Mr. How. I cannot ſay fo. 

Mr. Soll. Gen. Since the firſt Publiſhing of them, 
have you not publiſh'd them in Volumes ? 

Mr. How. Yes. 

Mr. Soll. Gen. And who gave Order for it ? 

Mr. How. Mr. Tutchin. 

Mr. Att. Gen. What Direction had you about 
this Volume? ¶ A Volume bound up being in ow 

Mr. How. That Volume was order'd by Mr. 
Tutchin. He order'd me to bind up Three Vo- 
lumes : One of which he order'd to be deliver'd 
to Mr. Borret ; which I did not deliver, by reaſon 
of a Proſecution at the Old Baily. 

Mr. Arr. Gen. Did he order any other Man's 
Works to be bound up, or his own ? 

Mr. How. He order d me to bind his own, with 
the Preface. | 

Mr. Att. Gen. Where is that Preface ? 

Mr. How. Before the Book: And he owned 
that, and put his Hand to it? 

Mr. Att. Gen. Had you paid for theſe ? 

Mr. How. Ves; He order d me to bind up theſe 
together, and to deliver one of them to Mr. Bor- 
ret? 

Sir T. Potis. Did you pay him for the Pre- 
fact f | 

Mr. How. Yes, and for the Index. 

L. C. J. Holt. Who made the Index ? 

Mr. How. He did. 

L. C. J. Holt. Did he write his Name to the 
Preface, atter it was brought to you? 

Mr. How. It was deliver d to me with his Hand 
to it; and he owned it. 

Mr. Soll. Gen, Then he owned all the Ob/erva- 
tors to be his, by ſetting his Name to the Vo- 


wn? | -- | 
Mr. Moun- 
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Mr. Mountague. Where was this Book deliver'd 
to you to be bound up ? f | 
How. 1 * not know, whether in London, 
ddleſex, or Surrey. 
or jo —_—_— Recollect where it was that you 
jad this Diſcourſe about a Book ? 

Mr. How. I do not remember the exact Time. 

Mr. Mountague. But you remember the Dif- 
courſe : And can't you ſay where it was? 

Mr. How. No, indeed. 

Mr. Mountague. The Preface they talk of, was 
it brought in Writing ? IS 

Mr. How. It was brought, or ſent in Writing; 
and printed it from a Manuſcript Copy. 

Mr. Mountague. How do you know he ſent it ? 

I. C. J. Holt. What did you give him for that 
Preface and Index ? 

Mr. How. I think it was Ten Shillings. 

Mr. Mountague. My Lord, With Submiſſion, 
they cannot read this Paper: For if it be read, it 
muſt be read as the Paper of Mr. Turchin. Now, 
35 to this Paper that they produce, we do infiſt up- 
on it, that it is Mr. How's Paper, and not Mr. 
Tutchin's. For he tells you, That whatever Papers 
he had, or whatever Directions were given him 
fom Mr. Twtchin, were jn Writing. Now if Mr. 
Tutchin is to be charg'd) with a Libel in Writing, 
they muſt produce that very Writing, or a true 
Copy thereof. And ayother Man's taking a Copy 
of my Writing, cannqt be ſaid to make it my Wri- 
ting; eſpecially when it is not prov'd to be a true 
Copy. So that this Paper, which is printed b 
Mr. How, cannot be charged on Mr. Tutchin. If 
one fingle Penman had taken a Copy of it, if he 
could not be ſure it was an exact Copy, it could 
not be read; much leſs ſuch a Paper, which goes 
thro' fo many Hands as this has done. And Mr. 
How ſays, He did often alter it, according to the 
beſt of his Underſtanding ; and therefore that makes 
it his Paper. For, by a very ſmall Alteration, a 
Thing may be made a Libel, that was not fo be- 
fore. And beſides, it appears by Mr. How's own E- 
vidence, that Mr. How makes an Advantage by the 
Printing and Publiſhing of it : And perhaps he 
makes Alterations, to make it ſell the better. That 
makes it nothing like to Mr. Tutchin's Paper; and 
therefore they ought to produce that very Paper 
that was brought from Mr. Turchin : And this Paper 
ought not to be read againſt him. 

Mr. Harris. My Lord, He does not ſwear it is 
a _ Copy 3 and therefore we cannot allow it to be 
read. 

Mr. Whitaker. He has added the very Title: It is 
called an Ohſervator; and he has put that Title to 
it. And he gives you no Account when, or where 
on was any Agreement made with Mr. Tatchin 
about it. 

L. C. J. Holt. Where was the Agreement made 

ſor Printing the Papers? 
Mr. How. I am not poſitive where it was; whe- 
ther in London, or Midd/eſex. I did think it was 
in Fenchurch. ſireet; but he ſays it was in the 
Strand. 

Mr. Mountague. Can you be poſitive it was in 
Fenchurch-ftreet ? 

Mr. How. I cannot be poſitive. 

Mr. Att. Gen. Where were they printed? 

Mr. How, In Fenchurch: ſtreet. 

Mr. Att. Gen. Where did you bind the Book, 
and put the Preface ? | 

>; _ That Book was ſent out of my Houſe 

Ol. IV. 


to be bound; and when it was done, it was ſent 
from my Houſe again. 
Mr. Conyers. Did he come to Fenchurch. ſtreci, 
to direct the Printing at any time? 
Mr. How. Yes, ſeveral Times. 
Mr. Weld. Did he agree with you to have them 
printed and publiſh'd ? 
Mr. How, Yes. 
L. C. J. Holt. Have you the Original Papers of 
theſe Obſervators ? 
Mr. How, I have very few of them now. 
L. C. J. Hot. How came you to part with 
them ? | 
Mr. How. I thought there would be no Uſe 
made of them, and ſo I did not keep them: But 
I have moſt of the Third Volume by me. 
Sir I. Powis. My Lord, In Anſwer to this Ob- 
— I muſt fay, If this ſhall prevail in that 
trictneſs, I rake it for granted, that inſtead of re- 
ſtraining Libels, it will be the beſt and moſt effe- 
Ctual Way to publiſh them. For the Author then 
hath nothing to do, but when a Copy is printed, 
to deſtroy the ſame ; and then no Evidence can be 
againſt him : Becauſe the Printer will be called on, 
to know if that which is printed agree with the 
written Copy to a Letter. If that be fo, it will 
be impoſſible to come at the Author. It is not 
an Anſwer, to ſay, You may go to the Printer: For 
tho' he is puniſhable ; yet it is more reaſonable to 
come at the Author. We have given a fair Evi- 
dence, that this is the ſame that was brought to 
this Man : And they do not make it appear, that 
he did add to, or diminiſh any of theſe Papers. The 
Printer fays, The Defendant has avowed and ju- 
ſtified all that he did for him fince the Beginning. 
That by his Order, he collected all thoſe Ohſerva- 
tors we inſiſt on, in this Volume; which he has 
owned, and publiſh'd ſufficiently : For here is his 
Index and Preface. And that he did publiſh this 
Volume, there is no room to queſtion. We have 
cy as good Evidence of this, as the Matter will 
r. | 


Mr. Att. Gen. My Lord, we have given as good | 


Evidence as can be expected, of a Matter of this 
Nature. We are proſecuting the Author, and have 
brought the Printer to give his Evidence; which is 
all we are able to get: For it is not in our Power to 

rove, where the Defendant did actually write them. 

he Printer had no Reaſon to take care of the Ori- 
ginal Papers, becauſe when they were printed, they 
were of no Uſe. He tells you, the whole Volume 
was printed, and owned by Mr. Turchin — 
and by him directed to be made up into a Book, 
and he paid Mr. Tutchin for writing them from Time 
to Time. If this be not a ſufficient Evidence of his 
publiſhing of them, it would be impoſſible to give 
any Evidence; for the Author would always take 
away his Copy, and then he is ſafe. Theſe were 
printed and publiſhed in London; and where-ever 
the Agreement was made, we may charge the De- 
fendant, where the Papers were printed, purſuant 
to an Agreement made between him and Mr. How ; 
which makes the Ca and Printing his AQ. 

Mr. Serj. Darnell. My Lord, if this be not Evi- 
dence, that this Man is the Maker or Publiſher of 
theſe Papers, his Agreement to have it done, his 
owning after it is done, and his own Confeſſion, and 
his being paid for it; if this be not Evidence, no- 
thing is. 
L. C. J. Hon. His Agreement to publiſh that 

Book, is ſufficient to prove that he owned it. 


Qqqq Mr. O- 


| 


— — — 


— . — CC OT Cn abs 


666 The Tryalof Jon 


Mr. Conyers. My Lord, there is one Thing very 


conſiderable; the Diſcourſe he had with this Man. 


Says he, If you are .queſtion'd about it, I am the 
Author, I gave you the Copy, and directed the =_ 
ing of it ;, and you are unjuſt to your ſelf and your 
Family, if you do not diſcover me. My Lord, they 
make this Objection: We did contract with Mr. 
How to make an Obſervator, but he made — 2 
tions in it, as he thought fit; and ſometimes he 


| ſhew'd them to him, and ſometimes not. Now it's 


clear, Mr. Turchin did give him that Liberty; and 
he cannot ſay, that there was any one of theſe Pa- 
pers that was altered. | 


Mr. SI. Gen. And, my Lord, after there were 


an Hundred compoſed, he directs. Mr. How to bind 
them up in a Volume, and puts a Preface and Index 
to them, and ſets his Name to it. Now that is 
certainly a Publication and owning of them. 

Mr. Weld. So far as in that Book goes, there is 
Evidence that he is the Author and Publiſher ; and 


they have objected nothing to it: So that the only 
Queſtion is concerning the other Ob/ſervarors. Ncw 


he ſays he had Leave from the 0Ob/ervatcr to make 
thoſe, Alterations. 

L. C. J. Hot. No, he does not ſay ſo. Heark 
you, Sir, Did you ever add any thing ? 

Mr. How. Not that I know of, but a Word 
ſometimes to make ir Senſe. 

Mr. Meld. Did he ever allow you to do it? 
Mr. How. He has often ſaid, that Printer was a 
Blockhead that did nor. | 

Mr. Mountague. My Lord, my Objection was 


fingly, as to the reading the Papers, not of the 


Book. The Thing they ofter'd as Evidence, was 
the Papers; and we ſay they ought to produce the 
Originals, which they have not done. 

L. C. J. Holt. They offer the Book in Proof. 

Mr. Montague. Then, my Lord, I muſt beg 
Leave to oppole that likewiſe. For this Book is 
proved to be his, no otherwiſe, than by the Printer's 
ſwearing, that Mr. Tytchin order d him to bind up 
Three Volumes of his Ob/ſervators ; and the Prin- 


ter himſelf has pur together theſe Papers, and 


Mr. Tautchin has writ a Preface before them; bur 
whether the Papers thus put together were ever 
examined, non conflat ; or whether the Bookbinder 
has made no Alterations, non conſtat. And it does 
not appear, that Mr. Iatchin look d over any of the 
Papers that are here bound up. So that the moſt 
the Queen's Council can make of this Evidence, is 
this: Here is 'a Book Mr. Tuichin took to be his 
Book upon the outward View of it, or at leaſt up- 
on the Credit of his Printer; and therefore every 
thing in it muſt be read againſt him, as his. Sure- 
ly, my Lord, that ought not to be allowed of. 


When Dr. Drake was here tried for being the Au- 


thor of a ſcandalous Book, it was ſworn againſt 
him, That upon ſhewing him one of the Books he 
was Charged with, he owned himſelf to be the Au- 
thor of it. But a Queſtion being ask d, Whether 
the Book that was offer d to be read in Evidence 
againſt him, was that very Book that had been 
ſhewn him, when he owned himſelf to be the Au- 
thor ? It was an{wered, No: But it was a Book of 
the ſame Impreſſion, and therefore ought as much to 
be read againſt him, as the Book he owned. Bur, 
as I take it, that Evidence was difallowed. 

Mr. Art. Gen. Mr. Mountague , You ſtate it 
wrong; for that Book was read. 

L. C. J. Holt. That Book was read, tho' it was 
net proved as that very Book that was deliver'd. 


It was the Bookſeller that faid the Book was print- 


He 


ni N. 


ed by Dr. Drake ; but he would not fi 
that very Book that was given in Evidence He 


3 Anne 
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took a Book with ſuch a Title : Bur was this 
Book? But he could ſay, the other Book was ne 
taken away. Now this Bock is owned h , 
Tutchin , by making the Preface and Index 
to it. 

Mr. Mountague. It was a Book of the ſame Im 
preſſon with that which Dr. Drake had ond 
himſelf to be the Author of, that was offer d in E. 
vidence. 

L. C. J. Holt. He took the Book from the Shop 
that was read, the other Book was in the Shop. 

Mr. Art. Cen. The Bookſeller ſaid he knen 
who writ the Book, but not who writ the Prefice. 

Mr. Mountagur. But, my Lord, be the Ci: 
one way or the other: The Thing we inſiſt on i; 
That they cannot read the firſt Papers produced, he. 
cauſe Mr. Tutchin has not owned that Paper in par. 
ticular for his, that is inſerted in the Book. 

L. C. J. Holt. If the firſt Paper was printed by 
his Order, according to the Bargain made between 
them, it is reaſonable it ſhould be read. I do ns 


the 
Ver 


know, ſays he, that I made any Alteration here, 


ſometimes I did alter, and ſometimes ſtrike out, and 
made the Expreſſion lower; but I know ut that J 
made any Alteration here; and when I did, I oſten. 
times acquainted him with it; but that I made any 
Alteration here, I know not: I printed it by the Copy, 
and the Copy is loft, Now Mr. Tutchin would have 
him make up a Volume; and, ſays he, This Vo- 
lume I bound up by his Order. | 

Mr. Mountague. My Lord, Here is a Paper of 
fer d, which they cannot prove to be a true Copy; 
and will you let them read it, becauſe they produce 
another Paper like it, bound up in a Volume ; waich, 
by the way, is proved no otherwiſe to be his, than 
by his beſpeaking a Set of Obſervators to be bound 
up for him ? 

L. C. J. Holt. It is the ſame. 

Mr. Mountague. My Lord, I think, with Sub- 
miſſion, they may not read any of the Papers, if 
they have not examined the firſt Copy ſent to the 
Printer's. | 

L. C. J. Holt. A Man ſends a Copy to print, 

which is a Libel, and the Print is produced that is 
ſaid to be according to the Copy: There is another 
Print produced, that agrees with the firſt, which 
he hath owned. 
Mr. Mountague. My Lord, I did hope that the 
Queen's Council would have given an Anſwer to 
that Part of my Objection, That theſe printed Pa- 
pers are no more than Copies. 

L. C. J. Holt. It is more than a Copy. Every 
Copy of a Libel is a Libel ; and every Printer of a 
Libel is guilty of a Libel. | 

Mr. Mountague. My Lord, It's true, every Co- 
py of a Libel is a Libel: Bur whoſe Libel is it? 

Mr. Harris. My Lord, It is not proved that he 
ever peruſed that Copy. 2 X 

Mr. Mountague. Pray, Mr. How, was it his Di- 
rection to put theſe very Sheets together, or to 


make up a Volume of Obſervators? I do aſk you, 


Whether your Direction was to make up a Book of 
Ob ſervators, or to bind up thele very Sheets? 
Mr. How. He gave me Direction to make up a 
Set of Obſervators, | 8 
Mr. Mountague. Then you ſay, it was only to 
bind up a Set of Obſervators ; and fo on your own 
Head you hound up theſe Ob/ervators. But can 
you fay, he has look d over all the Papers in that 
Book, and owned them ? | | 
Mr, Weld. 
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Mr. Vell. My Lord, Here is a Man ſays, he 
orderd him to deliver them to my Lord Nor- 
tingham. | 

Mr. Mountague. How long is it ſince he gave 
you theſe Directions? 

Mr. How. I believe it was about a Week after 
the Volume was publiſhed ? | 

Mr. Mountague. How long ſince is it, that the 
Volume was publiſhed ? 

Mr. How. It was about April, 1703. 

Mr. Mountague. How long after did you deliver 


them ? 
Mr. How, I deliverd them within a Week 


after. | 
Mr. Art. Gen. There are but Two of the Ob/er- 
vators we charge the Defendant with in that Book; 
and therefore we humbly inſiſt on reading of the 
printed Papers, on the Evidence we have given, 
which we take to he ſufficient to read them without 
the Book ; theſe Papers being printed after this A- 
greement was made between them, and bound up 
by his Directions, he is anſwerable for them. 

Mr. Mountague. My Lord, I do, with Submiſ- 
ſion, ſay it ought not to be read, tho it be in that 
Book ; for no Man has proved that Paper that is in 
it to be his. But if they lay any Weight on the 
owning the Book, the publiſhing the Book is a new 
Crime, for which he may be puniſhed afterwards, 
2nd he is not charged with it in this Information. 

Mr. Alt. Gen. If a Man be ind icted for being 
the Author of a Book; being indicted once, he is 
indicted once for the whole Book. 

Mr. Whitaker. My Lord, We are indicted for a 


ſingle Paper; and that Book is not the Matter of 


the Indictment. 

®ucen's Council. My Lord, We have done now, 
We defire the Papers may be read. 

L. C. J. Holt. Read them both. 

I ben the Firſt Obſervator was read. 

Obſervator, May 30. 1702. At the fame 
time we conſider the French King's Succels in his 
* Bribery and Corruption, we ought ro lament the 
&« ſad State of our own Country, which affords ſo 


many Inſtances of Treachery. If we may judge 


* by eur National Miſcarriages, perhaps no Nation 
4 in Europe has felt the Influences of French Gold 
more than England ; and worthy it is our greateſt 
* Lamentation, that our dear Country ſhould be 
* weaken'd by Men of mercenary Principles, when 
“Countries inferior to us iu Strength and Riches 
© are ſecured from Attempts of this Nature, only 
* by the Fidelity of their People. What is the 
© Reaſon, that French Gold has not affected Holland, 


* as well as Exgland; but that their Miniſtry is 


* ſuch, as is entirely in the Intereſt of their Coun- 
© try, and altogether incorruptible: They prefer 
n Men that are knowing in their Poſts, and are 
Active in Buſineſs. When in Eng/and we find 
* Offices for Men, not Men for Offices; and a Title 
of Honour gives a Man a Title to a great Employ- 
ment he is altogether ignorant of. By this, and 
by preferring of Men by Intereſt and Favour, has 
© the Exciſe, the Cuſtoms, and other Branches of 
* the Revenue, intolerably ſunk; and by this 
„Means has the Navy of England, our chief Sup- 
port, been hitherto perfectly bewitch d: And can 
* Lewis ſpend his Money better, than in getting 
Men into Offices in Exgland, who are either falſe 
* or ignorant in the Buſineſs, or are his Friends? 


Mr. Soll. Gen. The next is No. 23. Saturday, 


July 11. 1702. 
Val. iv. 
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„ And this is a Prerogative of ſingular Ad- 
„ vantage to the People of England, in that their 
- Repreſentatives are the Judges of the Male-Ad- 
- miniſtration of their Govetnors, that they can 
- call them in Queſtion for the ſame, and can 
. 17 ſuch to wear the Crown who are fit- 
| teſt for Government; which they have often 
w done, and indeed which is the Privilege of all 
x free People, who are authorized by the Laws 
: of God and Nature to chuſe their own Go- 
vernors. 

Mr. Att. Gen. Now we will ſhew theſe Pa- 
pers to Mr. How, for theſe are all that are in 
the Book. (They were ſhewn him.) Mr. Hm, pray 
tell us who was the Author of theſe Papers ? 

Mr. How. Mr. Turchin. 

L. C. J. Holt. How do you know that 3 

Mr. How. I had them of him. 

Mr. Atr. Gen. Did you pay him for them? 
_ How. I paid him for theſe very Pa- 

78. 

Mr. Mountague. What, theſe Papers that are 
now produced? You never ſhew'd them to him 
on you ? 

lr. How. No, but I ſhew'd him th 

Number. FIN 

s Mr. Montague, Have you read them to 
im? 

Mr. How. He has owned them all; he has own'd 
_ an Hundred and an Hundred times, all of 
them. 

Mr. Mountague. Have you the Copy of theſe 
Papers by you? 

Mr. How. No. | 

Mr. Mountague. Did you ſearch for them? 

Mr. How. No, I have not. 

Mr. Harris. My Lord, If we had ſeen theſe 
Papers, then we might have ſeen what Alterations 
were made in them. 

Mr How. I believe he had them back again. 

Mr. Mountague. I believe he has not been aſk d 
to ſearch for them. | 

Mr. Att. Gen. Did not Mr. Borret ſend to you 
about the Original Papers? 

Mr. How. Yes. 

Mr. Att. Gen. Did you look out what you had? 

Mr. How. Thoſe that I had were look'd out. 

Mr. Arr. Gen. What became of them? 

Mr. How. I know not, but he might have them 
back again. | 

Mr. Arr. Gen. Thoſe that you did fine, what 
did you do with them? 

Mr. How. Thoſe that IJ have now, are but Two 
or Three. 

Mr. Art. Gen. Did you carry all the Original 
Papers you had to Mr. Borret ? 

Mr. How. Yes, all that I know of. 

Mr. Mountague. Have you no Copies? Did you 
not ſay you were not deſired to look for theſe Ob/er- 


vators ? 


Mr. How. I ſaid, I did not know whether I was 


ordered ro ſearch for theſe particular Obſerve- 


tors. 6 
Mr. Mountague. Did Mr. Borret deſire you to 


look after theſe Original Obſervarors ? 
Mr. How. I am not poſitive. 
L. C. J. Holl. Did you deliver all rhoſe that you 


had to Mr. Borret ? | 
Mr. How. Yes, my Lord, all that I had at that 


Time; but I have had ſome ſince. 
Mr. Att. Gen. He told you before, That till 


there was like to be a Proſecution, he did not keep 
| Qqqq 2 them 


| 
| 


— —_— * e . — 2 * i 
* © en ths oe nd 2 — — 


669 The Tryal of ] on TuTCHIN. 


them, but ſince he did; and now he look'd for what 
he had, and deliver'd them to Mr. Borrer. 

L. C. J. Holt. Then Mr. Borret muſt be ſworn. 

And be was Sworn accordingly. 

Sir T. Powis, Mr. Borret, acquaint my Lord, 
and the Jury, whether you defired Mr. How to look 
ont the Copies of the Ob/ervators. | 

Mr. Borret. I ſent to defire Mr. How to look 
out all the written Copies of the Ohſervators, which 
he had received from Mr. Tutchin ; and he after- 
wards brought me a conſiderable Number of them, 
and ſiid they were all he could find: And I have 
very carefully look'd them all over, but cannot find 
any one amongſt them that relates to any of thoſe 
Ob/ervators mentioned in the Information, except 
one, Which is in May laſt, the which I have here 
in Court. | 
Mr. Montague. Did you ſend to Mr. How, to 
aſk for the Original of theſe Papers here named ? 

Mr. Borret. I did. | 

Mr. Mountaguc. Will you produce the Papers 
you have? My Lord, they have taken thoſe Original 
Papers; and if they were produced, you would ſee 
how they ate mangled. 

Mr. Art. Gen. If they were nothing to the 
Matter, what did they ſignify? Only this is a po- 
pular Thing, and they muſt ſay a great deal. 

Mr. Conyers. Read the Obſervator of the 12th 
of June, 1703, which contains.thele Words. 

(Which the Clerk read, as follows.) 

* Take one Time with another, the Miſmanage- 
* ments of the Navy have been a greater Tax on 
* the Merchants, than the Duties raiſed by Par- 
* lament. We never had a better Navy; but the 
«© Wiſdom of the Managers thereof is like a Bot- 
* tomleſs Pit, paſt finding out. 

Mr Conyers Now go on to Ns. 20. the 16th 
of June 1703. (Which the Clerk read, as follows. ) 

„ What avails it a Man of Learning and Parts, 
* to qualify himſelf for the Service of his Country 
* on the Ocean? If he has Knowledge enough to 
« adviſe Neptune himſelf, if he has no Intereſt, he 
© ſhall have no Preferment. How much does it 
“look to our Nation's Diſadvantage, to have Men 
* in Eminent Stations in the Navy, who have not 
* {o much as an Idea, a Notion, a Thought of Na- 
val Affairs? To have Men to ſuperintend the 
“ Building of our Floating Caſtles, who know not 
* the Nature of any Part of the Management? To 
“have Men employ d in the Victualling, who qua- 
“ lify themſelves for that Poſt by learning to write 
their Names, which is indeed a Poſt for a Philo- 
* {opher bred to the Sea? 

Then Mr. Tanner was Sworn, as to an Original 
Record, which he produced about Daniel De 
Foe's Tryal, to be compared with the Paſſage to 

be next read. | 

Mr. Conyers. Now read the Obſervator, No. 27. 
Saturday the 1oth of July, 1703. (Which was 
read, as follows.) 

„ Countrym. Truly, Maſter Obſervator, J have 
© no very good News for you. Mr Daniel De Foe 
<* has pleaded Guilty to the Indictment againſt him, 
« for writing and publiſhing the ſhorteft Way with 
« the Diſſenters ; and he is ſentenc d to ſtand Three 
« Times in the Pillory, to pay a Fine of 200 Marks, 
“ and to find Security for his good Behaviour for Se- 
« ven Years. Obſerv. The Court could do no other- 
« wiſe than convict him, upon his pleading Guilty; 
* habemus confitentem reum is very often the Voice 
“ of Courts of Judicature: Tis the Faſe of Judges 
and Juries. If Daniel De Foe was in Expectation 


2 Annæ 


&« of Coleman's Black Box, he has found a Pillory 


cc 


inſtead of it. I don't trouble my Head a 
Cuſtom of giving the Pillory to daes cp 
is the Puniſhment of Bakers. You talked juſt 
** now of turning Author, have a care of =P 
Candle; you fee which is rhe ſhorteſt Way with 
Authors: Lou muſt all enter your ſelves in the 
' Regiment of Colonel Foe. The Law of Eng/anf 
* directs, That no Man ſhall be fined /a zene. 
* mentum ; and I make no queſtion, but the Juſtice 
** of the Court has fined Mr. Foe anſtwerable to his 
** Eſtate: His Security for his good Behaviour for 
© Seven Years, without doubt, was rationally con. 
* fiderd, as to the Legality thereof. For my part 
„ am only acquainted with Old Laws of Eglund 
the Ancient Birthrights and Immunities of 
* Enghſhmen : This I take to be the Foundation of 
© New Laws. 

Sir T. Powis. The laſt is of the 2oth of M1, 
laſt ; Mr. Borret, is the Original of that here? 

Mr. Borrer. Yes. 

Sir I. Powzgs. Who had you this of? 
Mr. Borret. I had it from Mr. How. 


cc 


Lay 


L. C. J. Holt. Whoſe Hand is that? 

Mr. How. To the beſt of my Knowledge, it is 
Mr. Turchin's. Sl 

L. C. J. Holt. Who had you it from? 

Mr. How. From Mr. Turchin, or his Order. 

L. C. J. Holt. Did you pay him for it? 

Mr. How. Yes, my Lord. 

Mr. Arr. Gen. Then that likewiſe was printed 
under the Title of the Obſervator ? | 

Mr. How. Yes, Sir. 


Then the Paragraph was read. 
ü * Countrym. Maſter Obſervator, there's another 
Plot againſt you. Ob/erv. Prithee Man, there's 
5 a Plot againſt the Queen, and the whole Nation; 
IS it any wonder then that there are Plots againſt 
* me? The High-Fliers are now plotting againſt 
every honeſt Man in Eng/and, III tell you more 
of it the next Time we meet. Coumrym. ] fancy 
L ſome Sort of People plot againſt you, becauſe 
* you endeavour to countermine their Plots againſt 
the Queen and Nation. Obſerv. You are right 
enough; but that ſhan't hinder me from detect. 
ing their Deſigns, and from opening the People's 
Eyes. But, prithee, what Plot is this? Countrym. 
Why, Sir, it is a Plot preparatory to your Tryal; 
and if they can't effect this Plot, I ſuppoſe you ll 
never be try d. They inſinuate into the Citizens 
of -London, that you have lately written very 
ſcandalouſly, maliciouſly, and treaſonably, and [ 
don't know how many other Lies, againſt them 
the ſaid Citizens; and by this Means they are 
minded to ſer your Jurors againſt you. Ob, This 
is likely enough; they Il leave no Stone unturn'd, 
** to ſuppreſs the Truth. I underſtand, I ſhould 
have been proſecuted by Bill the laſt Seſſions, but 
that the High-Fliers did not like the Jury; nay, 
** they ſay they don't like the Two Sheriffs, be- 
** cauſe they won't pack Juries to find innocent Men 
* Guilty. | 
Mr. Mountague. Now, my Lord, we take it, 
there is a Variation berween this Paper, and the In- 
formation. In the Copy, it is only C. in the Infor- 
mation, it is Countryman. Now when they deſcribe 
any Paper, it mult be as it is writ; and they cannot 
lay Countryman, when it is but C. 


cc 
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L. C.]. 


Sir 7. Powzs. Shew it to Mr. How. (Which wat 
done.) | 
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L. C. J. Holt. He writes a Dialogue between 

the Countryman and the Obſervator ; but now 

makes C. for Countryman. | 


Mr. Mountagur. My Lord, if they go upon 
the Libel, they muſt give it as it is under his own 


Hand. | 
Eg Potis. That Letter is to be underſtood 
Countryman. f : 

L. C. J. Holt. When he usd to write C were 
ou not to write Co.umryman at large? 

Mr. How. At firſt we were; afterwards as it 
might be intelligible. 

Mr. Mountague, Still we think they have not 
gone enough : They have not proved this Thing 
ſufficiently, by the Witneſſes they have called. 
For, my Lord, we take it, that they muſt poſitive- 
Iv ſhew it was writ within the City. In the Tryal 


of the Biſhops, it was proved to he all under their 


Hands: Vet it was required then, that they might 
make ir appear, that that Paper was writ in the 
County of Middleſex. 

Mr. Art. Gen. Mr. How, where do you live 
ow ? | 
J Mr. How. In Grace- Church. ſtreet. 

Mr. Att. Gen. Let that Agreement be made 
where it will, the Publiſhing was in London; and 
we may lay the Information here. 

L. C. J. Holt. Where did you receive theſe Pa- 

rs ? 

Mr. How. Moſt commonly they were ſent to 
my Houſe, in Tu/bot Court, in Grace-Church ſtreet. 

Mr. Whitaker. Have you not ferch'd ſome of 
them from Lambeth ? i 

Mr. How. Yes, ſome of them. : 

L. C. J. Hol. Suppoſe a Man draws up a Libel 
in Midd/eſcx, and there agrees with a Printer who 
lives in London to print it: He takes it away, and 
prints it in London, and there publiſhes it. Now 
the Queſtion is, Whether he that drew it, is not 
guilty of Compoſing and Publiſhing of it in Lon- 
don? Every Copy is a Libel of it ſelf. 

Mr. Mountague. Every Copy is a Libel ; and 
the taking a Copy of a Libel, may be a Publicati- 
on : Bur that is not the Thing laid to his Charge ; 
it is, Scripſit & Compoſuit. Now the Writing is 
in the County of Surrey ; there he writes, and there 
he compoſes. BZ 

L. C. J. Holt. He is charged with Writing, 
Compoſing and Publiſhing a Libel in London. 
Tho' he be not guilty of Writing there, yet he 
may be guilty of Compoſing it there. 

Mr. Mountague. Now, my Lord, as to the Pub- 
liſhing, the Printing is not the Defendant's Pub- 
liſhing : That affects another Man. Therefore we 
think they ſhould give ſome Evidence of his wri- 
ting theſe Papers in London. 

Sir T. Powis. My Lord, As to that, the Word 
Compoſuit is proper to relate to the Printing of it: 
(For the Printers have ſuch a Term as Compo- 
fing : ) And that is fully proved to be in London. 
And for Writing , ( whether that be a material 
Thing between us) I take it, that he thar does 
write a Libel , and ſends it to London; and there, 


by his Authority and Directions, it is compoſed 
again in another Paper, and printed ; thar Paper 


is ſtill his Writing, whereever it goes. How- 
ever, the other Words come up to the Cale fully; 
becauſe if that which he writes is ſo publiſhed, it 
may be ſaid to be writ by him, whereever it is fo 
publiſhed. 

Mr. Arr. Gen. We have proved his owning 
himſelf to be the Author, and his cauſing it to be 
printed in London. | 
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I. C. j. Hott, That is not an Evidence of his 
writing it. . 

Mr. Arr. Gen. My Lord, It is a Proof of his 


cauſing it to be printed. | 

L. C. J. Holt. If he be guilty of a Fact in one 
County, you cannot charge it in another. But if 
he caus d it to be printed in London, no queſtion it 
will be a Publication here. | 

Mr. Art. Gen. The Compoſing and Printing is 
a Publication; and that we have proved to be done 
in London, purſuant to his Agreement. And we al- 
ſo charged him with writing the fame ; and as 4 
Proof of that, we have proved his owning himſelf 
to be the Author. If that be not an Evidence of 
his writing ir, we can hardly ever prove that Part 
of the Charge of writing : For he that writes a Li- 
bel, will do it alone; and proving the Copies to be 
received in Lendon, is an Evidence they were writ 
there firſt, if the Defendant doth not prove the con- 
trary. 

Mr. Whyuaker. Mr. How ſwears, he had the Co- 
py from Lambeth. _ 

Mr. Arr. Gen. Where was it compoſed ? 

Mr. How. At my Houſe. 

Mr. A/. Gen. Was he there at your Houſe ? 

Mr. Hoe. Yes; and I had them from him 
there. 

L. C. J. Holt. Did he write any of them there? 

Mr. How. Not that I know of. 

Mr. Art Gen. Is Mr. Tutchin in the Court? 

Mr. Mountague. I believe not. 

L. C. J. Holt. Why is he not here ? 

Mr. Mountague. May it pleaſe your Lordſhip, 
and you Gentlemen of the Jury, to ſpare me a few 
Words in Behalf of the Defendant. I can hardly 
ſay I am of Council with Mr. Tutchin, becauſe I 
have never ſeen him, but upon Recording his Ap- 
pearance in open Court; and he has not thought fit 
to ſend us any Inſtructions till this Morning, 
when we were jult going down to Weſtminſter. 
But I do ſuppoſe, this Remiſsneſs in his Temper, 
does proceed from his Innocency of the Accuſati- 
on againſt him: And he has a Mind to let the 
World ſee, how eaſy it is to make his Defence; 
fince he has pitch d upon me for his Advocate, and 
given me ſo little Time to prepare my ſelf for it. 
But as ſhort Notice as I have had of this Informa- 
tion againſt him, thus much I will beg Leave to 
lay to it in general, That it does by no means 
come up to what the Gentlemen on the other Side 


call it, A Charge of Wruing and Publiſhing a Fulſe 


and Scandalous Libel, My Lord Coke has given 
us a Definition, or rather a Delcription of a Lihel : 
Says he, Famoſus Libellus, ſeu infamatoria Scri- 
* ptura, is made either againlt à private Man, or 
** a Magiſtrate. It jr be againſt a private Man, 
* it does deſerve to be puniſhed ; becauſe it is 
* likely to incite all the Family or Kindred of 
* ſuch Perſon, to revenge the Injury; which 
* tends to the Breach of the Publick Peace. If 
it be againſt a Publick Perſon, as a Magiſtrate, 
it is a gteater Offence : Becauſe it concerns not 
only the Breach of the Peace, bur it is a Scan- 
„ dal to the Government. And it matters not whe- 
ther ſuch private Man, or Magiſtrate, be dead or 
« alive at the making of ſuch Libel ; becauſe the 
„Friends and Relations of ſuch Perſons, are inci- 
ce ted thereby to diſturb the Peace of the King- 
dom. By all which Sayings of my Lord Coke, 1 
do humbly ſuppoſe, That there can be no Libel, 
where no Perſon certain is reflected upon, or ſcan- 
dalzed. A Libel that points at no body in particular, 
WO . 
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is like a Shot at Random, that ſeldom does any 


Miſchief. And therefore I do take it, with great 
Submiſſion, That in this Caſe, Mr. Attorney ſhould 
have ſhew'd us, what Perſon (either publick or 
rivate ) theſe Ob/ervators have aſperſed. My 
Lord Coke , in another place, does liken Libel- 
ling to Poiſon , which ſecretly deftroys a Man's 
Reputation, as the other does his Life. But cer- 
rainly it would be thought a ſtrange Sort of Indict- 
ment, to charge a Man with being guilty of Mur- 
der ; and not mention ſome one in particular, that 
has loſt his Life thro' the Defendant's Means or 
Procurement. Now pray, my Lord, how much 
does this Information differ from ſuch an Indict- 
ment? Here it is faid, That the Defendant Tutchin 
has wrote and publiſhed a falſe and ſcandalous Li- 
bel, of and concerning this Kingdom of England, 
and the Officers and Miniſters of the Queen. Bur 
2 National Reflection, that equally concerns every 
individual Perſon in the Kingdom with the Refle- 
Qtor himſelf, cannot excite and ſtir up the People 


to quarrel one with the other. And to tell me, the 
Miniſters and Officers of the Queen are particularly 
concern'd ; does but give me Occaſion to ask, what 
Officers and Miniſters Mr. Aztorney is taking care 
of? For I do not find any Miniſter of State, or 
other Great Officer, ſo much as mention'd through- 


our this Record. A Bailiff, or Conſtable, is one of 


the Queen's Officers; and yet very few will think, 
a Man ought to be puniſh'd for Scandal, that ſhall 
ſay of ſuch Officers and Miniſters, they commit fre- 
quent Miſdemeanors, and are of Mercenary Princi- 
ples. Would it not have been eaſy for Mr. Arror- 
ney to have aſſigned the Particulars, if he knows 
of any body that has been defamed by theſe Ob/er- 
tors? Bur ſince the Information ſets forth no Par- 
ticulars, I hope the Jury will take it for granted, 
that nothing in theſe Papers can be affixed to any 
Man's Door: But whatever has been writ, is ſpent 
in the Air; and I hope this Accuſation will vaniſh 
there likewiſe. 

In the next place, my Lord, I would beg Leave 
to take notice of the particular Papers, which have 
been ſeverally read in Evidence. And the firſt that 
has been produced, is one of the printed Oh/erva- 
tors, agreed on all Hands to have been publith'd 
ſo long ago as the 3oth of May, which was in the 
firſt Year of Her preſent Majeſty's Reign. And as 
to this, the Charge is, That the Defendant has 
Written, Compoſed and Publiſhed it. But how 
many of theſe Three Particulars have been made 
our, muſt be next obſerv'd. And as to the writing 
of it, Mr. How has ſworn, That there was an A- 
greement made betwixt him and the Defendant, 
(but where, he cannot ſay) that Mr. Tutchin ſhould 
write a Paper, ſometimes once, ſometimes twice a 
Week, of the Publick Tranſactions : And ſuch a 
Paper has been writ by Mr. Tutchin ; but where 
this Paper was wrote by Mr. Tutchin, or deliver'd, 
Mr. How cannot ſwear. However, ſo far he goes, 
that from theſe Papers of Mr. Tutchin he has print- 
ed ar his Houſe in London, theſe Papers are now 
produced. But on this Evidence, I muſt, with 
our Lordſhip's Favour, obſerve, That there are 
Two difterent Sorts of Libels ſpoken of ; The one 
is in Writing; ſuppos d to be written by Mr. 
Tutchm, but God knows where: The other in 
Print, own'd by Mr. How to be printed and pub- 
liſhed from the written Paper ; which does not ap- 
_ and of which no true Copy has been proved. 

ow we hope, therefore, my Lord, that the Gen- 
tlemen of the Jury will rightly diſtinguiſh betwixt 
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this Firſt and Second Libel, and make a Difference 
betwixt the Act of Mr. How , and that of Mr 
Tatcbin. The printed Papers here produc'd, are 
ſtil'd the Obſervaror ; ſo was not the written ones 
if Mr. How be to be believed. The printed b/c. 
vators are ſold about, for the ſole Benefit of M; 
How; and Mr. Tutchin receives only a ſmall Pp. 
mium, for the writing once or twice in a Week 
Mr. Tutchin only earns his weekly Subſiſtance by 
making Obſervations in the Country; and it doe 
not appear, that he concerns himſelf further about 
the Printing or Publiſhing of them. If he gets his 
Money, Mr. How may do with his Papers as he thinks 
fir. So that 1 muſt humbly infiſt upon it, That 
what Mr. How has done within this City of London 
can never reach Mr. Tutchin into Surrey or Eſſex. It 
has been ſaid indeed, and I ſhall not contradid it 
That the bare Tranſcribing of a Libel, will make 3 
Man guilty of Libelling : But for this Reaſon I do 
ſay, That Mr. How only has been guilty of making 
and publiſhing theſe printed Ob/ervators in Lon- 
don: And Mr. Tutchin, if he be guilty, muſt he 


convicted of the making and publiſhing that, which 


can be ſworn to be his written Obſervations , 
eſpecially fince it has plainly appear d, that the Pa. 
pers written by Mr. Turchin, have been frequently 
alter d by Mr. How, before they were printed 


off. | 
And if we conſider the Paſſages that have been 
produced ; the Gentlemen of the Jury will perceive, 
a very little Alteration will make theſe Papers quite 
different from what they are. However, as they 
be, I hope there is no great Matter in any of them, 
The Firſt Obſervator ſays ; ** At the ſame time, 
if we confider the French King's Succeſs, in 
his Bribery and Corruption, we ought to la- 
ment the ſad State of our own Country, which 
e affords ſo many Inſtances of Treachery , Cc. 
Now, pray who is Ve in this Caſe ? Says Mr. At. 
torney, in his Innuendo, The People of England. 
Bur I hope an Innuendo ſhall not make a Man guil- 
ty of a Crime, which otherwiſe can't be affixed 
upon him. Bur ſuppoſing this ſame Paper were 
in truth written with relation to England ; will 
any one ſay, that (no Times whatſoever) this Coun- 
try has afforded not any Inſtances of Treachery ? 
And what Part of this Information does ſo much as 
fix the Time to which the Ob/ervator alludes ? 
If all that is here ſer forth were written of a for- 
mer Miniſtry, I do ſuppoſe there would not be ſo 
much Blame laid on the Author, as if he comes 
nearer the preſent Times : So the Time to which 
theſe Papers do refer, muſt certainly be material, 
and fit to be conſider d of, before any one can right- 
ly judge of this Caſe. And for want of its being 
aſcertain d and determin'd whither theſe Reflecti- 
ons may extend, I hope the Jury will not very much 
regard them. 

The next Charge does ſet forth a wicked Aſſerti- 
on to have been made, de & concernen” Poteſlat. 
Populi Anglicani. But we muſt be in your Lord- 
ſhips Judgment, whether the Paper that is produ- 
ced, does make out that Aſſertion to be juſt as it's 
laid. I take it, with Submiſſion, that there is a 


- manifeſt Variance betwixt the Charge and the Li- 


bel. The Charge makes him ſpeak of the Power 
of the People at large ; when the Paper comes to 
be read that ſpeaks of our Repreſentatives in Par- 
liament. And ſurely there is a Difference, to ſay, 
The People at large can do ſo and ſo ; and to fay, 
Our Repreſentatives in Parliament can do it. For 
inſtance ; The making of Laws is not in the yr 
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mation, I ſhall paſs by the other 
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ple diſperſed over England; but in their Repre- 
ſentatives in Parliamenr, in Concurrence with the 
Houſe of Lords, when the Royal Aſſent does like- 
wiſe concur with them ; therefore I think this 
Charge can't affect us, upon Account of this Va- 
riance. The next Article then to be taken notice 
of is that concerning the Navy. ---- 

Mr. So!. Gen. Bur Mr. Mountague ſays nothing 
of the Prerogative the People have, that the Re- 
preſentatives are the Judges of the Male-Admi- 
niſtration of their Governors; that they can call 
them in Queſtion for the ſame, and can appoint 
ich to wear the Crown, who are fitteſt for Go- 
vernment ; which they have often done. He paſ- 
ſes by all this ſcandalous Marter. | 

Mr. Mountague. I did fo, Mr. Sollicitor, and 
did it on purpoſe, becauſe I look d upon it as 
a Matter not proper for you and I to talk of 
as Advocares in this Place. And I am apt to 
think, my Diſcretion in paſſing it by will be 
more eaſily juſtified, than theirs that ſhall bring 
ſich Points as theſe upon the Stage, to be talk d 
on before this Aſſembly. I muſt declare for my 
own Part that I think the Rights of Princes and 
the Power of the People too high Topicks for 
me to meddle with; let others do as they think 
beſt. 1 ſhall paſs over ro the next Article con- 
cerning the Navy. © Take one Time with ano- 
ther, the Miſmanagements of the Navy have 
« heen a greater Ta.: on the Merchants, than the 
* Duties raiſed by Parliament“. Now how does 
this relate only to the Navy Royal; it is no 
where ſaid, the Miſmanagement of the King's Na- 
vy, or the Queen's Navy. And the Word Navy 
does, in my poor Underftanding, ſignify no more 
tlan a Number of Ships got together; and there- 
fore I do humbly conceive, there may be a Navy 
of Merchant Ships as well as a Navy of Men of 
War, tis altogether uncertain what Navy the Au- 
thor does allude to. : 

L. C. J. Holt. Surely the Navy muſt be the 
Navy Royal. 

Mr. Mountague. If it muſt, my Lord, yet no 
body can ſay that we never had any Miſmanagements 
in the Royal Navy, and whenever that has happened 
the Merchants of Eng/and, in all Probability have 
ſuffered for it. 

Mr. Azz. Gen. My Lord, I think all this Diſ- 
courſe is ſuch as is not to be allowed. 

Mr. Soll. Gen. When a Man complains of the 
Miſmanagement of the Government, and then 
comes after this, and ſays that the People have 
a Power inherent in them to call their Governors 
to an Acount: What is this? Does it want an 
Expoſiction, thus to poſſeſs the People with an 
Opinion of the Power they have to call the King 
or Queen to an Acount? What does ſuch Things 
tend to, but to raiſe in the People an Indignation 
gainſt the Government ? 

Mr. Mountague. My Lord, the Thing I was 
inſiſting upon was, that whatever is here ſer forth, 
is not brought within any Compaſs of Time, 
and there is no particular Reflection upon any 
Perſon whatſoever. Tho' mention is made of di- 
vers Miſmanagements and of ſeveral Miſcarriages; 
yet all theſe Things may be ſaid of other Times 


goes to all the reſt of the Charges in the Infor- 
articulars. And 
lince I have taken up a great deal of your Lord- 
ſhip's Time already, I ſhall leave the reſt to theſe 
Gentlemen that are to ſpeak after me. 
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Mr. Serj. Darnel. Will you fay they are true? 
Mr. Whitaker. My Labh wh — Accuſati- 
on that we did write and compoſe and publiſh 
theſe Pagers ; now it appears that the firſt Au- 
thor was often out of London, and that the Co- 
BY was often fetch'd from Lambeth, and other 
laces ; and the Witneſs did apply the Title of 
Obſervator to every one of theſe Papers. Now 
that which they call Libellous is not in the Wri- 
ting which we did write; and if we did not 
write it in London. I hope you will not find us 
Guilty of writing and publiſhing of a Libel. 

Mr. Mountague. My Lord, we have not done 
any Thing as to the Printing at all ; we had nothing 
to do with it. 

L. C. J. Holl. Were not you concerned in print- 
ing it? I can't imagine how Mr. How came to pay 
for it elſe. Mr. How, what were you to give for 
every Obſervator ? 

Mr. How. For about Sixty fix of the laſt, | 
paid Twenty Shillings a Time. 

L. C. J. Holt. hat did you give for them 
before? | 

Mr. How. Half a Guinea a Time. 

L. C. J. Holt. Was it the ſame Thing to him 
whether you printed it or not? 

Mr. How. Yes; but I would not have given 
it him, if it had not been to be publiſhed. 

Mr. Whiraker. My Lord, we are in your Judg- 
ment as to this Matter, whether they can find us 
guilty of a Libel in London ? 

Mr. Soll. Gen. It was in London. | 

L. C. J. Ho/tr. Where was the Agreement made? 

Mr. How. I did think at firft that it was in the 
City, and I do think ſo; but he ſays it was in 
Surrey. The Papers were delivered ſometimes at 
my own Houſe, and ſometimes in the Country. - 

Mr. Arr. Gen. Were they deliver d to you to 
be printed ? "TP 

Mr. How. Yes. F 

Mr. Att. Gen. You ſaid you and he have 
mended the Papers, has that been done at your 
Houſe in London ; or in the Country ? 

Mr. How. 1 do not know which. 

Mr. Mountague. Let me ask you one Queſtion: 
Can you ſwear to any particular Paper, that he de- 
liver d that Paper in London? 6 

Mr. How. I do not know where they were de- 
livered. 5 

Mr. Weld. It need not be inſiſted on to find him 
guilty of all; if they find him guilty of the Pub- 
lication that will be enough ; and that they cannot 
deny but he is guilty of that. When it is deliver d 
to be printed, it is as much a Publication as th 
compoſing of it. 

Mr. Mountague. But it does not appear that it 
was delivered in London. 

Mr. Weld. But he owned it in London. 

Sir T. Potis. He did cauſe theſe Papers to be 
printed in London. | 

L. C. J. Holt. He deliver'd them to be printed 
in London: How agrees to give him half a Guinea 
a Paper at firſt, and Twenty Shillings afterwards ; 
and ſurely then he deſigned to have them printed. 

Mr. Mountaguc. He cares not what he does with 
the Papers, he was only to have ſo much Money 
for them. 

Mr. Art. Gen. My Lord, here they are ſetting 
up a Doctrine that will make libelling ſafe, ſo 
that no Man ſhall ever be puniſhed for it. We have 
charged him with writing, compoſing and publiſfi- 


672 


ing a Libel : We have proved the Agreement made 
with the Printer, be it in London, or out of Lon. 
don, is not very material. Now if there be an 
Agreement made out of London, for printing and 
publiſhing a Libel ; wherever that Libel is printed 
and publiſhed, he is guitly ; for whatever is done 
by his Agreement, he is guilty of ir. As to the 
next Thing, I am much concerned to hear them 
fay, that which I never before heard urged in 
any Court, that a Libel is not a Libel unleſs they 
aſſign ſome particular Perſon ; but 1 look upon it 

as the higheſt kind of Libels to reflect on publick 
Officers in general ; on the Adminiſtration of Ju- 
ſtice in 1 I believe every one knows a Li- 

bel is a Libel, tho particular Perſons are not na- 
med : If it reflect on Officers, in general as Mini- 
ſters of State, or Judges, or the like. Mr. AMoun- 
tague would have it, that Reflections on the Mini- 
ſters of the Crown is not a Reflection on the Queen; 
and he would have it, that we ſhould have averr'd 
who theſe Miniſters are that were meant in the 
Libels. As to the firſt, certainly they that reflect 
on the publick Adminiſtration of Juſtice by rhe 
Queen's Officers, do reflect on her Majeſty who 
places and continues them in their Offices. And 
to the Second Reflection, being in general on the 
Miniſtry, we ought not, nor could aver, who in 


particular he meant in theſe Libels ; the whole Ad- 


miniſtration under the Queen is reflected on, in 
placing in Officers in general ; in the Management 


of the Navy, and placing in the Officers thereof; 


and in the Adminiſtration of Juſtice in the Courts 
of Juſtice; and what can be more ſcandalous? 
There needs no Averment to explain theſe, in 
themſelves they appear to be Libels; and I hope 
ſuch Diſcourſes as have been made on this Oc- 
caſion for the Defendant, will not meet with any 


Countenance ; but I am ſurprized to hear it ju- 


ſtified here by a Council, That the People have 
Power to call their Governors to Account. 

Mr. Moyntague. I did not fay fo. 

Mr. Arr. Gen. Certainly what you did fay, 
viz, That you ſhewed more Diſcretion in paſſing 
it by, than we did in queſtioning the Defendant for 
it, and that we wanted Diſcretion in bringing this 
Matter on the Stage; could have no other Meaning, 
but that the Matter was juſtifiable, but you would 
not in Prudence do it; which, I muſt ſay, is the 
greateſt Liberty I have known taken by a Council. 

L. C. J. Holt. I did not hear him fay fo. 

Mr. Mountague. I did not fay fo, I faid it 
7 more diſcreet to paſs it by than take notice 
OT it. 

Mr. Att. Gen. I will always 4 any Man 

that ſhall aſſert ſuch Doctrine. My Lord, I think 
my ſelf obliged in Duty, being in the Station I 

am, always to take notice of ſuch Diſcourſes as 

— 4 which no Council ought to preſume to 

make. 

L. C. J. Holt. Gentlemen of the Jury. This is 
an Information that is preferred by the Queen's 
Attorney General againſt Mr. Tutchin, for writing, 
and compoſing, and publiſhing, or cauſing to be 
writ, compoſed, or publiſhed, ſeveral Libels againſt 
the Queen and Her Government ; and all theſe that 
are ſet forth as Libels, are entitled, The 
Obſervator, and they are in Number Six. The firſt 
1s faid to be made and publiſhed May 30. 1702. 
and in which Mr. Tutchin is charged with having 
this Libellous, ſcandalous Paragraph againſt the Go- 
vermnent, and the Adminiſtration of it. The 

Words are theſe, © If we conſider the French King's 
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© to lament the ſad State of our own Country 
* which affords ſo many Inſtinces of Treachery, 
* If we may judge by our National Miſcarri. 
ages, perhaps no Nation in Europe has felt 
* the Influences of French Gold, more than Eng- 
land; and worthy it is our greateſt Lamenta- 
tion, that our dear Country ſhould be thus 
weaken d by Men of mercenary Principles, when 
Countries inferior to ours in Strength and Riches 
* are ſecured from Attempts of this Nature, only 
* by the Fidelity of their People. What is the 
** Reaſon, that French Gold has not affected Hollan 

* as well as England; but that their Miniſtry is 
** ſuch as is entirely in the Intereſt of their Coun- 
try, and altogether incorruptible: They prefer 
* Men that are knowing in their Poſts, and are 
“ active in Buſineſs. hen in England we find 
„out Offices for Men, and not Men tor Offices; and 
* a Title of Honour gives a Man a Title to a great 
Employment he is altogether ignorant of. By 
„this, and by preferring of Men by Intereſt and 
** Favour, has the Exciſe, the Cuſtoms, and other 
„Branches of the Revenue intolerably ſunk ; and 
* by this Means has the Navy of Exgland, our 
chief Support, been hitherto perfectly bewitched: 
* And can Lewzs ſpend his Money better than in 
getting Men into Offices in Exgland, who are ei- 
< ther falſe or ignorant in the Buſineſs, or are his 


Friends“? This now is charged on him as a De- 


faming the Government, in employing corrupted 
Officers, or ignorant Officers, when they are not 
fit for their Places. There is another thar has been 

roduced, which is the Second, that hath theſe 

ords : © And this is a Prerogative of ſingular Ad- 
vantage to the People of Exgland, in that their 
" r are the Judges of the Male Admi- 

niſtration of their Governors; that they can call 
* them in Queſtion for the ſame, and can appoint 
* ſuch to wear the Crown, who are fitteſt for Go- 
* vernment: Which they have often done, and in- 
* deed which is the Privilege of all free People, 
* who are authorized by the Laws of God and 
* Nature, to chuſe their own Governors”. This is 
to poſſeſs the People, that they may at their Will 
and Pleaſure when they take a Fancy thereto, diſ- 
ſeiſe the Queen, and ſet up what Governor they 
pleaſe. Theſe Two, and the reſt which I ſhall 


mention by and by, are given in Evidence. And 


it ſeems at firſt Mr. Tyutchin came to Mr. How, the 
Printer, and there is a Contract made between 
them two, to print a Weekly Paper, and it was to 
be entitled, The Ohſervator, and he was to have 
half a Guinea a Time. Mr. Tutchin was to write, 
and the other was to print; his Printing-Houſe was 
here in London : Accordingly he enters into this 
Contract, and from Time to Time has received 
Copies, and prints them, and has paid Mr. Tutchin 
for them, and has printed all his Ohſervators, even 
to this very Day : Afterwards there came Two out 
in a Week. Now it is moſt plain, that a Contract 
was made between Mr. Tutchin and Mr. How, for 
Mr. Tutchin to write and frame, and Mr. How to 
print. And no body can imagine that Mr. How, 
the Printer, would give him Money, unleſs that 
written Copy were to be printed : But now fay 
they, was there no Alteration made ; but were 
they printed exactly purſuant to the Copy of 
Mr. Tutchin? Yes, but theſe Two were not ; not 
but that ſumetimes I made ſome Alterations ; for 
ſays he, when I thought his Expreſſions were too 


paſſionate and ſevere, I apprehended Danger, — 
made 
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eſe Two were read, and Mr. Tutchin owned 
chem, and divers others, and ordered him to bind 
them in a Volume, and he does fo, and Mr. Turchin 
makes a Preface, and binds it to this Volume. It 
ars that his own Hand is to it, to the Pre- 
fice, and was paid Money for them, and Mr. Turchin 
owned this Number; ſo that there is a full Proof 
har theſe were compoſed by Mr. Tutchin, in or- 
der to be printed, and they were printed afterwards 
and he has received Money for them. | 
Now there are Four more which are charged 
in the Information, of the ſame Nature. One is 
thus: © Take one Time with another, the Mit- 
« managements of the Navy have been a greater 
Tax on the Merchants, than the Duties raiſed by 
« Parliament: We never had a better Navy; but 
the Wiſdom of the Managers thereof is like a 
« bottomleſs Pit, paſt finding out”. A Fourth 
bre at theſe Expreſſions. What avails it 
« 2 Man, of Learning and Parts, to qualify 
« himſelf for the Service of his Country on the 
„Ocean? If he has Knowledge enough to 
« 1dviſe Neptune himſelf, it he has no Intereſt, he 


« ſhall have no Preferment. How much does it 


look to our Nation's Diſadvantage, to have Men 
* in Eminent Stations in the Navy, who have not 
* { much as an Idea, a Notion, a Thought of Na- 
« val Affairs? To have Men to ſuperintend the 
«* Building of our Floating Caſtles, who know not 
the Nature of any one Part cf the Management? 
* To have Men employ'd in the Victualling, who 
« qualify themſelves tor that Poſt by learning to 
write their Names, which is indeed a Poſt for a 


_ © Philoſopher bred to the Sea”? This alſo charges 


the Government fur employing unfit Miniſters in 
the Navy. There is a Fifth and that hath theſe 
Words, © Countryman. Truly Maſter Obſervator, 
„have no very good News for you: Mr. Daniel 
De Foe has pleaded Guilty to the Indictment 
* againtt him, for writing and publiſhing 10e 
* ſhorteſt Way with the Diſſenters; and he is ſen- 
* trenc'd to ſtand Three times in the Pillory, to pay 
*a Fine of 200 Marks, and to find Security for 
* his good Behaviour for Seven Years. Ob/erv. The 
* Court could do no otherwiſe than convict him, 
«* upon his pleading Guilty; habemus confitentem 
* reum, is very often the Voice of Courts of Judi- 
* cature, tis the Eaſe of Judges and Juries: If 
* Pantel De Foe was in ExpeQation of Coleman's 
* Black Box, he has found a Pillory inſtead of ir. 
* I don't trouble my Head about the Cuſtom of 
* giving the Pillory to Authors, which is the Pu- 
* niſhment of Bakers. You talk d juſt now of 
turning Author, have a care of your Candle; you 
* ſee which is the ſhorteſt Way with Authors; 
* you muſt all enter your ſelves in the Regiment of 
„Colonel Foe. The Law of England directs, that 
no Man ſhall be fined tra tenementum; and I 
* make no queſtion, but the Juſtice of the Court 
* has fined Mr. Toe anſwerable to his Eſtate. His 


* Security for his good Behaviour for Seven Years, 


* without doubt, was rationally conſider' d, as to 
* the Legaliry thereof. For my part, I am only 
* acquainred with Old Laws of England, the An- 
* cient Birthrights and Immunities of Engh/ſhmen : 


This I take to be the Foundation of New 


* Laws”. And then hereis the lalt which hath theſe 
Words.“ Countrym. Maſter Ohſervator, theres another 


Plot againſt you. Obſerv. Prithee Man, there's a 


Plot againſt the Queen, and the whole Nation; is it 
55 "mw — then, that there are Plots againſt me? 
Vol. IV. 


"ade ſome literal Alterations. But after this, 
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* The High-Fliers are now plotting againſt every 
* honeſt Man in England. I'll tell you more of it, 
the next time we meer. Countrym. I fancy ſome 
dort of People plot againſt you, becauſe you en- 
** deavour to countermine their Plots againſt the 
Queen and Nation. Ob/erv. You are right 
* enough; but that ſhan't hinder me from detect- 
ing their Deſigns, and from opening the People's 
„Eyes: Bur prithee, what Plot is this? Countrym. 
„Why, Sir, it is a Plot preparatory to your Tryal; 
and if they can't effect this Plot, I ſuppoſe you'll 
* never be try d. They inſinuate into the Citizens 
* of London, that you have lately written very 
ſcandalouſly, maliciouſly, and treaſonably, and I 
* don't know how many other Lies, againſt them 
the faid Citizens; and by this Means they are 


minded to ſer your Jurors againſt you. 'Obſ. This 


* is likely enough; they Il leave no Stone unturn'd, 
to ſuppreſs the Truth. 1 underſtand, I ſhould 
have been proſecuted by Bill the laſt Seſſions, but 
that the High-Fliers did not like the Jury ; nay, 
they ſay, they don't like the Two Sheriffs, be- 
* cauſe they won't pack Juries to find innocent 
Men guilty”. | 

This is the laſt of the Libels. Now whatever 
you admit concerning theſe, the ſame is proved 
concerning the other Two, except that of the Volume. 
Theſe he did receive from Mr. Iutchin, or by 
his Agent. He alſo paid Mr. Tutchin upon the 
{ame Account that he paid for the rett, and they 
were printed here in London, and publiſhed. Now 
Mr. Tutchin did not at. any Time complain that 
they were not printed according to the Copies 
ſent. As to the Copies they are loſt all of them 
bur one of theſe Four. There are divers others, 
but they concern not this Information, but one, 
and that is Mr. Tarchin's Hand, the fame Hand 
as the other Papers and by that Copy the Paper 
was printed, and Mr. Tutchin alſo received the 
Money for it. So that now you have heard this 
Evidence, you are to conſider whether you are 
ſatisfied that Mr. Tztchin is guilty of Writing, 
Compoſing and Publiſhing theſe Libels. They fay 
they are innocent Papers and. no Libels, and they 
ſay nothing is a Libel but what reflects upon 
ſome particular Perſon. But this is a very ſtrange 
Doctrine, to ſay, it is not a Libel reflecting on 
the Government, endeavouring to poſſeſs the Peo- 
ple that the Government is Male-adminiſtred by 
corrupt Perfons that are employed in ſuch or 
ſuch Stations either in the Navy or Army. 

To ſay that corrupt Officers are appointed to ad- 
miniſter Affairs, is certainly a Reflection an the Go- 
vernment. If People ſhould not be called to ac- 
count for poſſeſſing the People with an ill Opi- 
nion of the Government, no Government can ſub- 
ſiſt. For it is very neceſſary for all Governments 
that the People ſhould have a good Opinion of 
it. And nothing can be wotſe to any Government, 
than to endeavour to procure Animoſities; as to the 
Management of it, this has been always look 'd 
upon as a Crime, and no Government can be 
ſafe without it be puniſhed. 

Now you are to confider, whether theſe Words 
I have read to you, do not tend to beger an ill 
Opinion of the Adminiſtration of the Government? 
To tell us, that thoſe that are employed know 
nothing of the Matter, and thoſe that do know 
are not employed. Men are not adapted to Of- 
fices, but Offices to Men, our ot a particular Re- 

ard to their Intereſt, and not to their Fitneſs 
or the Places; this is the Purport of theſe Papers. 
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Now they on his behalf inſiſt on theſe Things. 
Firſt, they ſay you do not prove any Crime 
againſt him- in London. Indeed it is not proved 
that he writ them in London; but the Queſti- 
on is, whether there is not Proof of the Com- 


poſing and Publication in London ? There is Proof 


that they were ſent to Mr. How, in order to print 
them in London. Now whether he received them 


from him in London or no, (but ſuppoſe out of 


London.) yet if he received them to print them 
in London, that is a Publication in 
they ſcruple that Matter, it ſhall be ſpecially found. 
If they were delivered to be printed at London, 
F muſt leave it to your Conſideration, whether 
you will not find him Guilty of publiſhing them 
were ſome of them printed in 
Fenchurch-ſireet, and others in Gracechurch- ſtreet. 
He knew where the Printer lived, the Contract 
was made, and he was paid for them. Gentle- 
men, I muſt leave it to you; if you are ſatisfied 
that he is guilty of Compoſing and Publiſhing 
"theſe Papers at London, you are to find him 
Guilty. | 


Then the Fury withdrew, and about a Quarter of 
an Hour after return'd into Court. 


x#don. If 


3 Annæ 
Clerk, Anſwer to your Names, Cc. Ho f. 
you, Is John Turchin Guilty of the Charge laid 

againſt him, or Not Guilty ? 
_ Foreman, Guilty of Compoſing and' Publiſh. 


Ing. 

L. C. J. Halt. They appeal from my Opinion: 
they don't find the ee in London, but they 
find him Guilty of Compoling and Publiſhing in 
London, that is, ſuppoſing he did write them out 
of London, and deliver them in order to be printed 
in Landon. 

Mr. Soll. Gen. Do you find that the Papers 
the ſeveral Copies of theſe Six Ob/ervarors were 
delivered to be printed in London ? | 

Foreman. Yes, Guilty of Compoſing and Pub- 


liſning, but not of Writing. 


Mr. Soll. Gen. Do you find him Guilty of the 


whole Charge except the Writing? 


Foreman. Les. | 8 
Clerk. Gentlemen, hearken to your Verdi 


ou ſay John Turchin is Guilty of the whole 
nformation, except the Writing? 

Foreman. Yes. 

Clerk, And fo you fay all. 


Fury. Yes. 


The Arguments for and againſt Arreſting Judgment, November 1 3. 


Mr. Art. Gen. 'Y Lord, Mr. Tutchin has 
| given me Notice that he 


| | will bring an Appeal in 
Arreſt of Judgment; and indeed he has given pub- 
lick Notice of it, for it is put into the News- 


Papers. | 

. C. J. Holt. Is he here? | | 
Mr. Mountague. Yes, my Lord, he is about 
the Court. i | 

Mr. Arr. Gen. Call him. 
Cyer. John Tuichin, Gentleman. 
5 | [Then he came into Curt. 

Mr. Mountague. May it pleaſe your Lordſhip 
to favour me a few Words in behalf of the De- 
fendant, John Turchin. He was tryed before your 
Lordſhip at the Guild hall, London, on Saturday 
was Sevennight, for being the Author, Compoſer 
and Publiſher of ſome Papers entitled, The Obſer- 
vator ; and there is a Verdict enter d againſt him, 
and now he appears to ſubmit to the Judgment 
of the Court, which he humbly hopes ſhall not 
be given againſt him. For, my Lord, in the firſt 
Place I beg leave to take notice that we think 
there is Cauſe why your Lordſhip ſhould ſet 
alide the Tryal that has been had ; for we look 
on all the Proceedings upon the Writ of Diſtrin- 
ga on which the Verdict is taken, as null and 
void. This is an Information againſt Mr. Turchin 
for a Libel ; and the Facts laid in the Informa- 
tion are ſaid to have been tranſacted within the 
City and County of London. To this Informa- 
tion he pleaded the laſt Trinity Term, and the 
Venire Facias was awarded the laſt Day of that 
Term, Retorn. Die Lune proximæ poſt tres Septi- 
manas Sancti Michaelis, which your Lordſhip knows 
was Ofober 23. the firſt Day of the Term, and 
the Diſtringas ſhould have iſſued the very ſame 
Day; but ir ſo happens that the Diftringas in this 
Caſe does appear to have been ſued forth Ocfo- 
ber 24. which is a Day after the Return of the 
Venire, and therefore we fay the Diſtringas is naught, 

2 | 


and all the Proceedings thereupon are null , he. 
cauſe there is no Award of the Court to war- 
rant this Diſtringas. In the next Place we far 
that the Return, neither of the Verzre, or the i. 
. are as by Law they ought to be; for the 
eturn of the Venire is Die Lune proxime uſt 
tres Septimanas Sancti Michaelis, and the Jury are 
to be brought coram Domina Regina apud Weſtn, 
Die Jovis prox. poſt ; and the return of the Diſfrin- 
gas is Craft. Anim. with an Hab. Corpora coram Re- 
gina apud Weſim. For both which Reaſons we 
think it naught, becauſe when any Proceedings 
in Criminal Matters are laid in a Foreign County, 
the Proceſs muſt be made returnable at a Day 
certain. Day might be given coram Regina ubi- 
cung:; | 
L. C. J. Holt. You mean at a common Day; 
and it is ſo, whenever Indictments are remov'd 
hither by Certiorari out of foreign Counties. 

Mr. Mountaguc. My Lord, we think there is 
no Difference to be made between the Proceedings 
in London, and other Counties more remote from 
Weſtminſter. . 

L. C. J. Holt. In Informations exhibited by Mr. 
Att. Gen. in this Court for Crimes done in Fo- 
reign Counties, tis uſual to return the Proceſs 
upon Days certain. 

Mr. Art. Gen. My Lord, Informations are of 
the Nature of a Bill. 

L. C. J. Holt. Proceſs on an Indictment may 
be made returnable on a certain Day, if it be 
found in this Court; but if it be removed hither 
by Certiorari it is otherwiſe. 

Mr. Mountague. My Lord, we take it that the 
Proceſs that has been hitherto taken out upon all 
Informations that charge Crimes on Defendants 
as done out of the County of Midd/eſex, has been 
made returnable on ſome common Return-Day, 
and nor at a Day certain. 

Mr. Arr. Gen. It has always been allowed to 


be upon a Day certain, as well as upon a gene: 
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al Return- Day; and it is ſettled and declared ſo 


by the Court. 


L. C. J. Holt. I am apt to think the Clerks 


| have gone both Ways. 


Mr. Att. Gen. A Man takes a long Day if he 


-_ Mountague. We have look'd over many 
Informations, and the Practice does not appear to 
have been ſo. But what does Mr. Attorney ſay 
to the firſt Exception we have taken ? Here is a 
Diſcontinuance after the Return of the Venire, 
which was upon October 23. and the Diſtringas 
hears Teſte viceſſimo quarto die Offobris. 

L. C. J. Holt. Ay, what can you fay to that, 
Mr. Attorney ? That very Day the Writ is enter d 
there muſt be a Diſtringas. 

Mr. Arr. Gen. My Lord, I know not how it 
I believe ſomebody has done it 
on Purpoſe. I defire the Clerk may give an Ac- 
count of it. I never ſaw the Writ. I defire Time 
to know how this has been manag d. 

L. C. J. Holt. There muſt be a Continuance to 
that Day; if there be no Continuance, all is 


fallen. 
Mr. Arr. Gen. If they come again, we will 


ſe how this has 7 4 | : 
L. C. J. Holt. If it be fo, the Plea is diſconti- 


ned, and you muſt plead de Novo. 


Mr. Mountague. My Lord, ſeeing it is in Court, 


[ deſire it may be read now. 

Mr. Att. Gen. What need you make that Re- 
flection? Do you think we will make any Alte- 
ration in it? 

Mr. Mountague. I hope I may aſk that with- 


out making any Reflection: I am ſure I did 


not intend it fo. 
[Then the Record was read. 
Mr. Att. Gen. Come again To-morrow. 
Mr. Mountague. Mr. Tutchin then you may 
zo for to Day, hut. be here again To-morrow. 


L. C. J. Holt. Is the Venire made returnable 
Die Lune ? 

Mr. Mountague. Yes, my Lord, it is, I look'd 
upon it. 


Mr. Att. Gen. I will ſee if it can't be found 


Our, c 
November 20. 


L. C. J. Holl. Mr. Attorney, will you go on? 

Mr. Art. Gen. My Lord, we are ready, if they 
will maintain their Exceptions. 

Mr. Mountague. My Lord, we think we have 
no Occaſion to cite many Authorities and Preſi- 
dents to maintain the Exception, when it is appa- 
rent that there is a Diſcontinuance ; the Reading 
of it makes it appear, that the Diſfringas was ſued 
out a Day after the Venire, ſo that here is a Niſi 
Prius that has been iſſued out erroneouſly. The 
Statute ſays the Day and Place for taking Inqui- 
fitions muſt be in Preſentia Partium. And tis 
plain, the Day and Place mentioned in this Writ 
was appointed when the Defendant was not in 
Court, and therefore is null and void. 

L. C. J. Holt. In Præſentia Partium, where is 
that required? N 

Mr. Mountaguc. By the Statute of Nu Prius, 


which ſays, nec alterminentur bujuſmod: Inquiſitiones 


coram aliquibus Juſticiarys de Banco niſi flatuatur 
certus dies & Locus in Comitatu in Praſentia 
Partium. 
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L. C. J. Halt. Which Statute do you mean 

Mr. Mountague. The Statute of Weſtminſter 
the Second, Cap. 30. F 

L. C. J. Holt. Call for that Statu 

Mr. Arr. Gen. My Lord, 1 defire that they 
will maintain their Exception, for I am in the 
dark about it, and that they may maintain it 
by the Authority of the Law, and not only by 
an ipſe dixit, and a Noiſe in the Town. 

L. C. J. Holt. They fay the Exception main- 
tains it ſelf. | | {2 

Mr. Att. Gen. My Lord, let em go on firſt; 
and then we will anſwer them. If they will re- 
ly upon this Exception without Authority, then 
we muſt pray the Judgment of the Court; bur 
if they will bring Authority for it, we do de 
fire to hear em and ſhall give em an Anſwer. 

Sir T. Powis. My Lord, if they have any other 
Exception to make, I deſire they may make it now. 

Mr. J. Powe/. Mr. Monntague you have made 
one Exception, that is, of the Diſcontinuance of the 
Proceſs ; now if you have any other Exceptions 
to make, you may make them now. 

Mr. Mountague. My Lord, the Exceptions 1 
have hitherto taken have been to the Tryal. 1 
mention'd this, and I mention'd another which 
I do not infiſt on; ſince I underſtand ir has been 
otherwiſe {ertled, that is, about the Return of theſe 
Writs upon a Day certain; which, my Lord, 1 
did look upon to have been wrong; becauſe 1 
did not think Mr. Attorney could ſhew any Pre- 
cedents of any ſuch Rerurns to warrant this ; for 
I can find none, and I have ſearched in the Time 
of King Charles 1. and in King Charles II. and 
King James. | 

L. C. J. Holt. If a Suit be commenced in the 
Common Pleas by Bill, as if an Attorney ſhall file 
a Bill there, the Proceſs is made returnable at a 
Day certain, and here our Proceedings by Bill 
are always at a Day certain. Now an Information 
which is originally filed here, is in Nature of a 
Bill, and the — therefore may be confined 
to a Day certain; bur if any Indictment be brought 
hither by Certiorari, the Proceſs muſt be returned 
at a common Day, and not at a Day certain. 
We had this Matter under Conſideration before 


upon another Occaſion, and we thought it very 


reaſonable the Proceedings on Informations here 
ſhould be the ſame as the Proceedings by Bill, 
which are returnable on Days certain from any 
County of England. 

Mr. Mountague. My Lord, if that be your 
Opinion, I have nothing to ſay to it. I have 
ſome Records here in my Hand, ſome in King 


Charles's Reign, and ſome in King Zames's Time, 


and all theſe are made returnable on the common 
Return, and one of theſe Records was ſettled by 
Sir William Jones. As to what the Officers ſay, 
they are divided I find, for ſome of them have 
told me, it is quite contrary to what Mr. Har- 
court reports the Courſe of the Court to be. 

Mr. Att. Gen. My Lord, I dare appeal to 
ou whether this has not been argued Twenty 
imes. 

Mr. Mountague. My Lord, let Mr. Attorney 
ſhew Precedents. 

Mr. Art. Gen. You muſt ſhew Precedents. 

Mr. J. Powe/, It is otherwiſe when there is an 
original Proceeding. 

L. C. J. Holt. 
tions? 

SEES. 


Have you any more Excep- 


Mr, Moun- 


e — 


upon the firſt Day 
turn d the firſt Day of Term : And at the fame ff 
Time it is awarded, that there ſhall be a Diſirm- 
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Mr. Mountague. I rely on the firſt Exception. 
It lies on Mr. Attorney to anſwer this Exception. 

Mr. Att. Gen. My Lord, I defire they may ſhew 
any Caſe or Reſolution of Law, that the Diſtringas 
ſhould bear Tee the fame Day the Vemre is re. 
turn d upon. The Diſtringas is awarded on the Roll 
Term; and the Vemre is re- 


gas, Day is given to the Party ; that is the War- 
rant : For the Diſtringas and the Teſte never appear 
upon the Roll. If they have any Authority, I de- 
fire they may ſhew it. My Lord, I think we an 
fatisfy you, that it is right; or that it is amenda- 


dle. This is a Maxim of the Law, There muſt be 


Authority. 

L. C. J. Holt. It may be the Thing is ſo plain, 
as to need no Authority. 

Sir T. Pow:s. I defire to know, whether the A- 
ward of the Piſtringas is right on the Roll. I rake 
it, that the Verire is return d the firſt Day of the 
Term; and that there is thereupon a D:ſtringas 
awarded returnable, Die Fovis prox. pofl Craſt, A- 
nim. I beg to know, whether it be ſo or no. 

L. C. J. Holt. I have it in my Hand; and I was 
apprized of that before; and was going to ſtate it. 
For the Continuance of the Roll is right. The Ve- 
nire Facias is return d, Die Lune prox. poſt Tres 
Mich. On which Day, the Attorney appears on 
the Queen's Behalf; and the Defendant appears 
likewiſe. What is then done? Ideo præceptum ejt 
Vicecomitibus London, quod diſtringant eos; itaque 
habeant Corpora eorum coram Domina Regina, Die 
Jovis prox. poſt Craft. Anim. Now, on what Day 


muſt this Award be ſaid ro be? That muſt be that 


Day whereon the Venzre is faid to be return d; 
which is, Dies Lune prox. poſt Tres Mich. The A- 
ward of the Diſtringas, therefore, by the Roll, is 
that very Day, the 23d : But the Diſtringas bears 
Date, not the 23d, but the 24th. 

Sir T. Powis. Now do they rely on it, that not- 
withſtanding the Roll has awarded it Die Lune, 
yet becauſe the D:/tringas is dated Die Martis, do 
they rely on it, that this is to prevail, without any 
more to be ſaid to it? | 

L. C. J. Holt. This is the true State of the Mat- 
ter. Now there is no Diſcontinuance on the Roll; 
for it appears on the Roll, that the Diſringas was 
awarded the 23d. 

Mr. Broderick. The Objection is, That the Di- 
ſtringas has been ſued out without Warrant, They 
ask for Authorities. I believe, we might ſhew 
Twenty. | 

Mr. Att. Gen. My Lord, I defire they would 
cite ſome Authorities of the Twenty they ſpeak of. 
I can ſhew them Caſes, where the Diſringas s 
have been Tee d out of Term, or upon the Sun- 
day: Theſe ate to be ſet right. I would be glad 
to ſee any Authority, wherein it appears the Di- 


ſtringas mult be the fame Day. I would be glad 


they would do more than ſay it. 

Mr. Mountague. My Lord, Before I anſwer 
this, I would ask, Whether that Roll be the Ns 
Prius Roll, or the Plea Roll ? | 

L. C. J. Holt. It is the Nie Prius Roll. 

Mr. Mountaguc. My Lord, The Plea Roll has 
been made right ſince I took my Exceptions. The 
Niſi Prius Roll ought to be a Tranſcript of the Plea 
Roll. 

Mr. J. Poel. The Niſi Prius Roll is made out 
of the other: If the Ni: Prius Roll be good, it 


is well enough. 
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Mr. Moumague. My Lord, To have a Tran- 
of a Roll that has been made up ſince, is not 
right. 
Mr. Att. Gen, My Lord, He ſtrikes at the Rove 
of the Court. 

Mr. Broderick. My Loid, I would take notice, 
that it is the Courſe of the Court, that the Di. 
ringas (hall bear Date the Day of the Return of 
the VJenire. The Clerks tell me, they never knew 
it otherwiſe. * 

Mr. J. Poel. The Award is right; but you 
have not taken out a Writ according to the Award 
of the Court: Whether that will be warranted > 

Mr. Art. Gen. They have no Authority, but the 
Reaſon of the Thing; and then I think we may 
give this ſhort Anſwer : We do affirm, That it js 
right as it is: But if it were not right, we ſay it is 
amendable. | 

L. C. J. Holt. All the Matter will be to prove 
that it is amendable. - 

Sir T. Powis. If need be, we may put the Mat- 
ter into the right way: For if the Diſtringas be 
not the ſame Day with the Award, we pray that it 
may be amended, 

L. C. J. Holt. By what Law muſt it be amend- 
ed? You are in the Affirmative : If you acknow- 
ledge it wants Amendment; by what Law muſt it 
be amended ? 

1 Sir T. Powzs, It is amendable by the Common 
aw. 

Mr. J. Powel. You fay it is no Fault; and if it 
be, it is amendable by the Common Law. 

L. C. J. Holt. Firſt, let us know whether it 
needs Amendment? And then next, whether it can 
be amended ? 

Sir JI. Pois. My Lord, Let them ſhew that it 
needs Amendment: For if they make Exceptions, 
and ſay no more, and we proceed to anſiwer them; 
then they may come upon us again with new Mat- 
ter, and ſo there will be no End. 

Mr. Mountague. When we were in the Affirms 
tive in our Exception, we did give ſome Reaſons 
why we ſaid it is not right. | 

Mr. J. Powe/. The Party was in Court the 23d. 
Then they awarded the . in his Preſence; 
ſo that the N. Prius was awarded in the Preſence 
of the Party: The Award of it is Die Lune. But 
here's the Fault: They did not make a right Teſte 
that Day; ſo that the Fault is, the Diſtringas that 
is ſued out. | 

Mr. Mountague. On Monday there is an Award 
of the Nie Prius; but on Tueſday it is ta- 


ken forth. Now we ſay, that it is not according to the 


Writ awarded: For the Writ bears Teſte the Day 
after; and upon that Account we ſay, the Proceed- 
ings are null. My Lord, Mr. Attorney asks for 
Precedents for this: But, with Submiſſion, we 
take it to be plain, that the Motion made fos the 
amending this Thing, —_— it not to be right. 

L. C. J. Holt. The firſt Queſtion to be debated, 
is, Whether this he a right Tryal ? Or if not, 
Whether it be a Diſcontinuance of the whole ? 
The Don bears Date the 24th of Ofober ; 
the Roll is the 23d of October; and there is no 
ſuch Writ then taken out, but the Day after; 10 
that the Teſte is not according to the Roll. When 
a Writ is not awarded according to the Roll, 
what the Conſequence will be, is another Mat- 
ww. - 7 

Mr. Att. Gen. I beg your Lordſhip's Direction 
in this Matter. It deſerves a great deal of Care; 


for there has been a great Noiſe in the Town about 
it, 


— "* *F IF wr "a / . e CCS EDT 8 


„ -@ man > > kc 


0 
f 
C 
0 


Nnz 
I Tran- 
p 18 not 
E Root 


noti 
the D* 


turn of 
knew 


ut you 
Award 
ted ? 
but the 
e 
t It is 
ay it is 
Prove 
e Mat- 


ons be 
that it 


1mend- 
know 
nult it 
mmon 


4 if it 


ther it 


it can 


that it 
ptions, 
them; 
Mat- 


ffirma- 
ealons 


e 23d. 
ence z 
elence 

Bur 
Teſte 
's that 


\ward 
15 ta- 


1704. 
. However; We will go your way. Whether 
they begin firſt, or we, I am very eaſy. - 

I. C. J. Holt. It is not warranted by Award 
of the Court. This is a Matter of the greateſt 

Conſequence to the Government. 

Mir. Broderick. Mr. Attorney ſpeaks of a Noiſe 
about the Town: I concern not my ſelf about that, 
or any further in this Caſe, than as it may be the 
Caſe of every Subject of England. 

I. C. J. Holt. He is found to be the Author of 
the 0bſervators. 

Mr. Arr. Gen. I do not ſpeak it now upon the 
Buſineſs of this Proſecution ; for he is fo inconſi. 
derable, that it matters not much how it goes. But if 
this be not amendable, it will blow up all Proceed- 
ings. Every Man muſt have Juſtice ; and God for- 
hid but he ſhould. 

Sir T. Powss, My Lord, If it be thought pro- 

„ we will go on. Your Lordſhip obſerves, 
what Warrant there was for a Diſtringas, and that ir 
is rightly awarded on the Roll, which is a War- 
rant to the Clerk for a Diflringas; and by Con- 
ſequence if the Diſtringat be not made accord- 
ing to that Award, it is the Miſpriſion of the 

erk. Now if we do admit this to be out of 
all the Statutes of Amendment (tho' it is fit to 
be conſidered whether ſome Statutes do not war- 
tant it) but ſuppoſe it ſhould be out of all the 
Statutes of Amendments; yet by the Common 
Law it may be amended. 

There were Amendments at the Common Law 
before any Statute, both in Civil and Criminal 
Matters; and theſe Amendments chiefly regarded 
the Proceſs of the Court, and ſuch Errors as were 
occaſioned by the Inadvertencies or Neglects of 
the Officers ; but eſpecially in the fame Term, 
during which Time the Judges have the Records 
of the Court in Scrinio Pecloris. 

So it is Trin. 22. Edw. III. Fol. 7. b. and 10. 4. 
12 Diſcontinuance Amended. 29 Ew. III. f. 32. 2.6. 
a Habeas Corpus Furat. amended. 7 H. VI. J. 29. 
Brook Tit. Amendment 32. and 4 H. VI. F. 16.6. by 
theſe Books it ap the Judges had by Common 
Law a Power of Amendment. So is Fitz. Title 
tmendment. 12. 19. 22. eſpecially for the King; 
but more at large in B/ackmore's Caſe in 8. C. f. 156 
b. and 157. 4. where many Caſes are cited to 
this Purpoſe, and this Matter fully ftated ; and 
there it appeats that the very Original Writ in 
3 Quare Impedit was amended in the Caſe of 
the King, it being Præſentere inſtead of Preſen- 
tare ; Which could not have been done in the 
Caſe of a Subject; fo much was the King's Suit 
favoured in Amendments beyond the Caſe of a 
SubjeQ. EOF, 

Bur if this were not Amendable by the Com- 
mon Law, it is Amendable by Statute. 

The firſt Statutes for Amendments were 14 
Edw. III. Cap. 6. 9 H. V. Cap. 4. and 4 H. VI. Cop. 3. 
which extends to the Amendment of a Letter or 
2 Syllable ; but the Judges were wonder'd at in 
Parliament for their great Nicety, when they aſk d 
the Queſtion there, whether they might not amend 
2 whole Word; as appears in 29 Edw. 3. f. 21. 
And 40 Edw. III. J. 34. ö. they were told that un- 
doubtedly they might. 

The Statutes moſt to our Purpoſe are 8 H. VI. 
c. 12. whereby it is enacted, that the Judges may Re- 
form and Amend all Dete&s in any Record, Pro- 
ceſs, Plea, Warrant, Writ, Pannel or Return (ex- 
cept Appeals, Indictments of Murder, aud Out-law- 


The Tryal of Joun TUtcH iN. 


ries for the ſame; and Additions left out in Ori- 
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ginal Writs, Exigents, and other Writs of Pi 

mation, contrary to the Statute of H V.) fo that 
by ſuch Miſpriſion of Clerks, no Judgment ſhall 
be Reverſed or Annull'd. And again the Statute 
of 8 H. VI. Cap. 15. ordains, that the King's Jufti- 
ces before whom any Miſpriſion or Default ſhall 
be found, be it in any Records and Proceſſes de- 
pending before them, as well by way of Error, 
as otherwiſe, or in the Returns of the ſame, by 
Miſpriſion of the Clerks, or other Officers or Mi- 
niſters whatſoever, in minute Matters (ſuch as this 
is) they ſhall have Power to Amend ſuch Miſ- 
priſion, upon Examination thereof, according to 
their Diſcretion 3 except the Proceſſes and Re- 
cords of Felonies and Treaſons and the Dependan- 
cies thereof. a 

Now by Reaſon of the particular Exceptions 

in theſe Statutes, and by reaſon that the follow- 
ing Statutes of Feofail, in 32 H. VIII. 18 Els. 
21 Jac. I. Cc. do not extend to criminal Cafes, 
an Opinion hath been taken up among ſome Per- 
ſons that no Amendment can be made in Crimi- 
nal Matters by any Statute; which is a ſtrange 
Miſtake. 
For theſe Two Statutes of 8 Hen. VI. Cop. 12. 
and Cap. 15. being general Laws, and in general 
Words, they, in Caſes not excepted, extend to A- 
mendments to be made by the . in Criminal 
Proſecutions, as well as in Civil Cauſes, with- 
out Diſtinction: And the Special Exceptions, after 
the General Words, are the higheſt Proofs imagi- 
nable. For nothing could be more abſurd and vain, 
than carefully to except, what the Words prece- 
dent, without ſuch Exception, would not have 
reach d or extended to; and that would highly re- 
flect on the Wiſdom of Parliament. \ 

This will appear more fully by the following Se- 
ries of Authorities, whereby the Judges have 
amended Diſcontinuances of this Nature, in Cri- 
minal Proſecutions at the Suit of the Crown. 

In 2. (o. f. 502. in Harris's Caſe : | 

Harris was indicted for a Nuſance; He pleaded 
Not Guilty, and a Verdict was againſt him; and 
the Record removed hither by Certiorari: And it 
appear d, that no Iſſue at all was Joined ; for the 
Clerk of Aſſize had omitted to enter the Joining 
thereof: And ſo a plain Diſcontinuance. But 
amended by the Court, and interlined, even in the 
Time of another Clerk of Aſſize 

2. Co. f. 529, 530. Sir John Curſon, and Dame 
Magdalen his Wife. 

An Information for Recuſancy was brought 
againſt Sir John Curſon, and Dame Magdalen his 
Wife: The Iſſue joined, was, %% Magdalena di- 
cit, quod ipſa non et inde culpabilis; & de hoc po- 
nit ſe ſuper Patriam : And the Attorney General 
ſimiliter; and a Trial and Verdict was had: And 
tho this was no Iſſue, being only the Plea of the 
Feme Covert, yet amended, tho' in another Term ; 
the Docker being right, and it being only the Mif- 
Entry and Miſprifion of the Clerk; à Fortiori in 
this Caſe this is amendable in the ſame Term. 

Gro. Car. f. 144. Sir Humphry Tufton v. Sir 
Fobn Aſbley : 

In a 20 Warranto againſt the Coporation of 
Maidſtone, for Claiming divers Liberties in the Pa- 
riſh of Maidſtone ;, and a Judgment by Diſclaimer 
was enter d, Virtute vel Pratextu Liter. Patent. 
dated 17. Jac. I. And the Words gerent. dat. An- 
70 17. Fac. were left out by Negligence of the 
Clerk, and held, tho' not within any of the Sta- 

rutes 
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tutes of Amendments; yet it was am endable by the 


Coutſe of the Common Law, and amended ac- 
cordingly, after great Oppoſition, even in another 


erm. 
Siderſin (the Part which firſt came out) f. 243, 
244. in the Caſe Le Roy v. Percival, Godſrey 
r | £7 | | 

An Indietment for a Riot, and Not Guilty 
pleaded, and a Venire Vicecomitibus ; where there 
really was but One Sheriff, and he only made the 
Return; and held amendable by the Common Law : 
And in this Caſe it was obſerved, that the Ex- 
ceptions in the Statutes of Feofails of Inditt- 
ments and Informations, were only of ſuch as were 
on Penal Statutes : But Indictments and Informati- 
ons at the Common Law, were amendable within 


the Statutes of Jeofail. And with this Caſe of 


Siderfin, agrees our preſent Caſe ; for it is not an 
Indi&ment or Information upon any Penal Statute, 
but an Information at Common Law. 

Now if this Opinion, as reported by Siderſin, be 
Law, then this Diſcontinuance is plainly made good 
by the Statutes of Zeofail. | 
So in the Caſe of Dolphin and Clerk, 2. Cro. f. 
64, 65. The Appearance and Iſſue were in Hilla, 
Term, 1 Fac. the Venire awarded did bear Tefle 
22. Jan. 1 Fac. fo the Venre awarded before rhe 
Iſſue or Appearance; but yer amended, for the 
Roll is the Warrant of the Venire, which was 
right. So where the Teſte was upon a Sunday, it 
was amended ; for it was the Default of the Clerk, 
in the Miſawarding of Proceſs. So if Teſte out 
of Term. So if it be Vicecom. and fays not of 
what County : Or if the King's Reign be miſta- 
ken; 2. Cro. f. 78. Lea v. Lacon. The Roll being 
right, and a Judicial Proceſs, it may be a- 
mended. - 

So Telvert. f. 64. Nevill v. Bates. The Venire 
fac. was made returnable Quind. Hill. and yet bore 
ITeſte 12. Feb. which is the laſt Day of the Term: 
And yet, per Cur. it ſhall be amended in the Date 
of the Teſte, for it is but the Default of the Clerk. 
And other like Inſtances there pur. | 
The like in Co. Car. f. 38. Ayleworth v. Chad- 

well. | 
So in Co. Car. f. 90, 91. Moor v. Hodges. The 
Iſſue was in Trinity Term ; and the Venire and Di- 
ftringas were of Days in Eaſler Term before; and 
yet amended : For the Roll of awarding the Venire 
FTacius was well enough; and the miſdating the 
Venire Fac. which is a Judicial Proceſs, ſhall alſo be 
ſer right. | 

So in later Caſes, Trin 2. Fac. II. the King v. 
Eles. The Defendant was convicted of a Miſde- 
meanor, upon an Information exhibited per Rober- 
tum Sawyer, &c. The Continuance was, Ideo dies 
datus eft prefat. Sam. Aſtrey; reſolved it might be 


amended. | 
And Hill. 3. & 4. Fac. II. the King v. Holmes. 


I Upon an Information for a Riot, and the Defen- 


dant convicted; the Miſtake of Odtabis Mar- 
tini, inſtead of Oclabis Hill. amended. 
Me are here in a much ſtronger Caſe. The De- 
fendant hath been found guilty upon a fair Tryal: 
And the Preamble of the Statute of 32. Hen. VIII. 
takes notice, That the ſetting aſide of Verdicts, for 
Diſcontinuances and other Miſpriſions, is a great 
Slander to the Common Law and Judges. The Ve- 
nire and Diſtringas are duly awarded upon the 

Roll; and the making the Teſte of the Diſtringas 
24. 08. inſtead of 23. Of. is a plain Miſprifion : 
It is in a Judicial Proceſs ; and it is in the ſame 
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Term. And we humbly inſiſt upon it, That it; 
amendable, both by ths" Common and . 
Law. For according to my Lord Coke, in Black. 
more's Caſe, J. 156, b. 157, 4. it is hard to fi 
what the Court cannot amend in the fame Term 
For, ſays he, at Common Law, the Judges might 
as well amend their Judgment, as any other Part 
of the Record, in the ſame Term. For during the 
Term, the Record is in the Breaſt of the Court 
and of the Judges, and not in the Roll. And there! 
fore we pray this Miſpriſion may be amended, if jr 
ſtand in need thereof. - 


Mr. Serj. Darnel. N 1 Lord, There has been 
ſo much ſaid already, that 
I ſhall fay very little. I ſhall only cite Two or 
Three Caſes. The Queſtion is only this: Whether 
a Miſprifion of the Clerk, is not amendable in the 
ſame Term? For that we have 10 Edw. III. 20 
there was an Error amended of 63 for 59. | 
think all the other Caſes have been mention d al. 
ready. The 50 of Edzw. III. has been cited, and it is 
ſtrong. I have thought it always ſufficient, without 
any Statute of Amendments : And thoſe that have 
been amended by Common Law, will be Authoxi. 
ties in this Caſe. Now that the Court have always 
taken on them, as their Duty, to amend the Faults 
of the Clerks in any Entry, or Proceſs, or Conti 
nuance, the Books are full in it; and I hope it will 
be amended here. | 
Mr. Broderick. I Pray your Lordſhip's Favour, to 
ſpare me a few Words on the 
other Side. I ſee ſo much Warmth in this Cafe, 
that I mult beg Leave to preface ſomething, before 
I ſpeak to the Point of Law. 

Mr. Art. Gen. You might have wav'd that. 

Mr. Proderick, The Occaſion of my faying that, 
was, that Mr. Attorney faid, There had been a 
Noiſe about the Town concerning this Exceprion, 
And that a whole Party 

Mr. Art. Gen. There has been ſo - - - 

Mr. Broderick, I would not be believ'd to con- 
cern my ſelf any otherwiſe for this Man, more or 
leſs, than for any other Client. Nay, what I am 
concern'd in, and have to ſay at preſent, doth con- 
cern every Subject in England, as well as Mr. 
Turchin. But when twas ſaid, That there was a 
Diſcontinuance in the Caſe of the Warden of the 
Feet, which, after the long Tranſaction of that 
Cauſe, was not obſerved by the Council for him ; 


and that they were clearer-fighted for the Ohſerva- 


tor; I could not take that otherwiſe, than as 
meant to my ſelf, who was Council for the War- 
den of the Fleet, and am now for this Defendant. 
I confeſs, I did not obſerve that Fault in the Caſe 
of the Warden of the Fleet, (nor ever had a per- 
tect Copy of that Record, to enable me to do it:) 
And I muſt own at the ſame Time, that I had not 
the Fortune to make the Diſcovery in the preſent 
Caſe. The Exception was taken before I was any 
ways concerned in the Cauſe : And when 'twas 
made, I thought it a good Exception ; and made 
no Difficulry of accepting my Fee to ſpeak to 
it. 
Mr. Arr. Gen. I had another Meaning in it. 
I knew not that Mr. Broderick was Council for the 
Warden of the Fleet. | 
Mr. Mountague. My Lord, I believe Mr. Bro- 
derick is afraid of my Fate in this Caſe : I have 
been very much reflected upon for being Council in 
this Caſe ; and it has been ſpread about . the 
I oun- 
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Counties in England , by Dyer the News- Writer, 
That I broach'd ſeditious Principles at the Tow 
and was reprimanded by your Lordſhip for it: And 
I believe Mr. Broderick is afraid of the like Scan- 


= C. J. Halt. You muſt not be afraid of Scan- 
dals. Dyer is very familiar with me too ſome- 


times: But you need not fear ſuch a little ſcanda- 
tous Paper of fuch a ſcandalous Author, 

Mr. Mountague. My Lord, I am not much con- 
cern d at it, ſeeing it comes from him. 

Mr. Broderick, I muſt agree, That this is 
a Point of — Concern to the Crown; 
cauſe all Proſecutions for the Crown may be af - 
ſected by it, as Mr. Attorney General ſaid: But en 
the other fide, I beg Leave to ſay, That (whatever 
the Perſon now before the Court may be) it is of 
great Concern to the Subject too: For the Rule in 
this Caſe, will be a Rule in the Caſs of every other 
gub ject of Evg/and ; fd that the Concern is great on 
both Sides. | | | 
J ͤmuſt beg Pardon of the Court, if in anſwer- 
ing off-hand to very Learned and Elaborate Argu- 
ments, from the ſhort Notes which I have been 
able to take of them, I happen to be diſorder d in 
Method: I muſt take Leave to offer ſuch ſhort 
Obſervations upon them, and give fuch Anſwers to 
them, as I can at preſent z as my Memory ſuggeſts 
the Objections to me, tho' not in the ſame Order 
in which they were deliver d. But I will uſe my 
Endeavour, not to omit the taking ſome ſhort No- 
tice of the General Heads, under which I apprehend 
all the Objections will fall. 

[ would obſerve, (which I think will be an An- 
ſwer to a great deal that has been faid on the other 
Side,) That our Law-Books make a very great Dif- 
ference berween the King's Proſecutions in his own 
Name, as a Civil Right, and Proſecutions wholly 
in his Capacity of King, as he is Head of the 
Commonwealth; and in the Exerciſe of his Royal 
Office, to affect the Subject wich, or puniſh him 
for Crimes thereby charged upon him. I agree, 
the Caſes cited by Sir Thomas Powys and Mr. Attor- 
ney General, of Amendment of the King's Writ of 
Au. Impedit, and ſome others; and that the Com- 
mon Law gave greater Indulgences to the Crown, 
in the Proſecution of its Civil Rights, than to any 
Subje&t. The King was known to be employ'd in 
the Concerns of the whole Kingdom ; to have the 
Care of all his People upon him : Whereas the 
Subject had only his perſonal and private Affairs 
to look after. And 'tis no wonder that the Law 
ſhould ad judge, that great Allowances were to be 
made to the Crown, as to its own particular 
Rights; Thar it ſhould nor be ty d up to ſo ſtrict 
Rules as the Subject, who was ſuppoled to attend 
his own Affairs only. This is the Reaſon general- 
ly given, why the Crown had ſuch a Prerogative, 
that greater and more favourable Allowances ſhould 
be made in its Suits, than in thoſe of the Sub- 


But it has hitherto (as far as I have been able to 
obſerve) -been taken, That the Law was very nice 
and tender in all Proſecutions, that aim at the 
charging the Subject with Crimes and Penalties. 
It ſeems to be a new Light, ſprung up of late, 
which has diſcover d, that there is a greater Ne- 
ceſſity for that Privilege in Oiminal Proſecutions, 
than in Civil. The Opinion of the ſucceſhve Ages, 
which have made favoutable Acts for amending and 
curing of particular Defects in Legal Proceedings, 


ſcems to have been much otherwiſe. In many of 
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theſe, all Criminal Proſecutions, of all kinds, are 
y excepted : And where they are not, I muſt 

fay I have not heard yet quoted; nor can find any 
Caſe of Authority, where thoſe Statutes were inter- 
preted to extend to Proſecutions for Crimes. I 
Eren, the Council for Her Majeſty in this Cauſe, 
ve in their Arguments relied very much upon A- 
mend ments made by the Common Law. I can t pre- 
tend to be no prepar d to run thro each particular 
Caſe : In general, it cannot be deny d, that ſeyeral 
Amendments were made, by a Power that the 
Court had at Common Law; but we think there 


be- never was any which came up to this Caſe. And 


indeed, if all the Amendments in the Multitude of 
Caſzs that have been cited in theſe elaborate Argu- 
ments, are allow'd as good at Common Law; it 
would make one wonder, where the Neceſſity was 
of making an expreſs Statute, for the Amendment 
of a Letter or Syllable ; (and of the nice Doubts 
upon that) or of the other ſubſequent Statutes of 
Jeoſails and Amendments, The Court, to me, by 
theſe Authorities, would ſeem to be arm'd wich 3 
ſufficient Power to have done the Buſineſs, with- 
out the Help of any Statute. 

Tho' Her Majeſty's Council rely principally up: 
on the Statute of 8 Hen. VI. yet in regard they do 
not wave, or give up the Aid of the Statute 32 
Hen, VIII. (For Mr. Attorney takes notice, thas 
there is a Quere in my Lord Dyer, (Dyer, 353.) 
Whether the King, in an Information of Intruſion 
ſhould not have the Advantage of that Act? And 
he has cited Lord Dyer, 346. of an Information 
Qui zam, Rc to be within the Ac: And that 
Lord Hales, in Lord Firzwaters's Caſe, held, That 
*rwas reaſonable, that Criminal Proſecutions ſhould 
be aided) I think ir will be very proper to conſider 
how the Law has been taken upon that Statute , 
and to ſee whether the Reaſon of thoſe Caſes, 
won't go as far backwards as to the Statute 8 Her. 
VI. The Words of the Statute, 32 Her. VIII. 
C 30. are not expreſly reſtrain'd to Actions or 
Suits between Party and Party z tho' the Word 
Party be mention d in the Statute, both as to the 
Plaintiffs or Demandants, as to the Tenants or De- 
fendants. And the Enacting Clauſe is, That from 
tbence forth, after Iſſue try d for the Party Plain- 


tiff or Demandant, or for the Party Tenant or De- 
fendant, in any manner of Action or Suit at the 


Common Lau; the Judges ſhould proceed 10 give 
Judęmont in the ſame, notwubſlanding any of the 
Aliftakes therein mention d, in like Form as if 10 


ſuch Default or Negligence had been. It is true, 


as Mr. Attorney has cited it, that tis left a QE, 
as it ſtands printed in my Lord Dyer, which was 
in the 18th Year of Queen Eliaabethb: But even in 
that very Caſe, 'rwas held, 22 Eig. that the Sta- 
tute did not extend to ic: As appears in 1. Rolli 
Reports, fol. 447. as well as by Blackmore s Caſe, 
8. Co. 163. where tis expreſly ſaid, That rhe Sta- 
tute 32 H VIII. extends not to Pleas of tbe Grown. 
And this Point is expreſly agreed by the whole 
Court, in Sherington Talbot's Caſe, 1. Gro. 312. 

A Venire Facias bearing Teſte out ot the Term, 
and an Iſſue tried upon it, is 4 Ae et of 
Proceſs, ſal ved after Verdict, by thoſe Wards ig 
the Statute of 32 H. VIII. 

So a Venire awarded, which bears Tefte on a Suu- 
day, is ad judg d to be aided within thole Words. 

Vet in Theobald and Newton's Cale, Style 30). 
there was a Suit upon the Satis of Iamates; ang 
the Diſtringas bore Teſte on a Sunday, and out of 
Term. Exception was taken to this after 1 
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and held not to be aided by the Srarutes of 7eo- 
falle. I thought it neceſſary, by mentioning the 
Two former Caſes, to ſtate which of the Statutes 
it was, which would have remedied the Fault, if 
the Statute had extended to the Suit it ſelf ; be- 
cauſe the Reporter (which is no wonder in him) 
ſo far miſtook the Senſe of the Court, as to omit 
the Material Statute, and to mention the 18th of 
Elig. and 21. Fac. in neither of which Laws there 
are any Words which reach the Caſe ; tho in this 
Act of 32 H. VIII. there are. e 
And in Lord Firzwarer's Caſe, cited by Mr. At- 
torney, tho my Lord Hales does ſay, The Caſe of 
the King will often ſtand in need of the Amendment 
of a wrong Venire ; and therefore he was of Opi- 
nion, to bring him within the Statute of 16 and 
17 Cor. II. which has very extenſive Words; yet 
he allows the Diſtinction between his Giminal 
Proſecution, and Civi Action; as dppears in 3. Keb. 
485, 51 9. 5 25 
In Percy's Caſe, 21 Car. II. I. Vent. 17, 35. an 
Information of Forgery at Common Law, laid the 
Forging to be of a Releaſe at Sherborn ; and the 
giving it in Evidence, to be at Dorcheſter. The 
Defendant was convicted by a Jury de Vicineto of 
Dorcheſter only: "Twas adjudg'd to be a Miſ- 
tryal ; and a New Venire was awarded. For the 
King, twas labour d to ſupport the Tryal by the 
Word Sit : For, fav they, the Information is, Se- 
fa Domini Regis; fo that the Word is extenſive 
enough to reach this Proſecution : And tis plainly 
out of the Exception, which excepts no Informati- 
on, but thoſe upon Penal Statutes. But the Court 
held, Any Information, tho at Common Law, was 
not remedied by the Words or Intent of the 
AF. | 
In the principal Caſe of Sherington Talbot, I. 
Oo. 311. Jones, 320. 2. Ro. Ab. 619. Informati- 
on, in nature of a £yo Warranto, for Claiming 
Liberty of Free Warren in Three Vills, in the Fo- 
reſt of D. Defendant diſclaims in the Foreſt, and 
in all but one Vill; and ſays, That that Vill is 
Parcel of the Manor of S. and preſcribes for Free 
Warren in his Manor; Iſſue on that Preſcription, 
and the Vine is from the Vill, not from the Ma- 
nor; held to be miſ- tried, and not aided by any of 
the Statutes of Feofarls : Tho' not within the Ex- 
ception; becauſe the Statutes do not extend to the 
King's Caſe, He not being named. The then Judges 
thought this a Reaſon ; which will equally extend 
to the King's Caſe, upon the former Statutes of 
Amendments. And Mr. Noy, a very Learned Pre- 
deceſſor of Mr. Attorney Generals, did not ven- 
ture to carry the Point further for his Maſter, than 
to a Peradventure he might have the Advantage of 
thoſe Acts, in caſe of a Quare Impedit, or other 
i Right, where the Suit is in the King's proper 
Name, and not by his Stile of King only. | 
Nothing is more plain, than the Difference 
which the Law makes between Caſes where the 
King proſecutes his Right in his own Name, as for 
a Crvil Right, and where the Proſecution is in his 
Capacity of King, and in the Exerciſe of the Roy- 
al Authority. If the King (Henricus Rex) brings 
2 Quare Impedit, and dies before Judgment, the ve- 
Ty Writ abates ; becauſe Henricus Rex, who was 
nam'd by his proper Name, ceaſes to be. But if 
the Proſecution be pro Domino Rege, tho' the King 
in indroiduo be dead, yet Dominus Rex in genere 
not being dead, the Information or Indictment ſhall 
ſtand, to be proſecuted by the Succeſſor. Yer all 
Proceſs upon them, wherein his own Name is uſed, 
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and not his Name of Kingly Office only, 

becauſe the particular Perion is dead. - 73 ns 
According to this Diſtinction, I do agree, That 
where the King ſues in his own Name for a Gu; 
Right, his Suit has more Favour allow'd to it than 
that of a Common Perſon. And ſo far goes the 
Caſe in Flackmore's Caſe, 8. Gro. 156. before. men. 
tion d, cited by Sir Thomas Powys; That a Writ 
of Quare Impedit, which was preſentere for preſen. 


tare, was amended ; being the King's Caſe. Tho' 


had it been the Caſe of a common Perſon, it could 
not have been amended : Fot no Original Writ was 
ar Common Law amendable in the Caſe of a com- 
mon Perſon.” But that an Information or Indict. 
ment ever found Favour beyond, or equal with a 


Crit Action, I never heard before; nor find any 


Authority quoted to warrant it now. I would take 
leave to mention the Caſe, 13 Car. II. in Scan. 
Hardreſs, 217. ( 9.) Pitcher and Jones: Twas an 
Information upon the Act of Navigation for Im port- 


ing Spices, being the Growth of Aſia, Africa, or 


America, from Holland beyond the Seas, not bein 

the Place where ſuch Goods were firſt and mo 
uſually ſhipp'd for Tranſportation , contra Forman 
Statuti. The Defendant: pleaded, he did not im- 
port them contra Formam Statuti, and Iſſue upon 
it; and Verdict againſt the Defendant. He moved 
in Arreſt of Judgment, That twas not laid, that 
theſe Commodities were not of the Growth of 
Holland. To this twas faid, That the Verdict would 
help that, it neceſſarily implying it: For that they 
were laid to be of the Growth of Aſia, Africa, or 
America, and imported from Holland ; which 
{hews thoſe were diſtin& Places: And the Defen- 
dant could not elſe have been found guilty, contra 
Formam Statuti. Yet after long Debate, the Ex- 
ception was held to be a good one, and the Judg- 
ment was arreſted. © 151 
1 muſt obſerve, That the Council for the In- 
former in this Caſe, had not the Courage ſo much 
as to hope for Aid from, or mention the Statutes of 
Jeofails in this Caſe, They cite there Zobnſon's 
Caſe, 2. Co. 609. and Cholmley's, P. 1. Oo. 464. 
where in Criminal Proſecutions reaſonable Intend- 
ments after a Verdict, are allowed at Common 
Law. Burt tho' nothing was wanting in this Caſe, bur 
an Averment that Holland was not within Aſia, A- 
frica, or America , ( which muſt neceſſarily be pro- 
ved at the Tryal, elſe the Defendant could not have 
been convicted) they either did not know, that 
the want of an Averment of a Thing neceſſary to 
be averred, if Iſſue be taken upon another Point, 
is aided as a Mi/pleading, by the Statute 32 Hen. 
VIII. (tho' the Caſes of it are numberleſs); or 
they did not think there was any Colour for offer- 
ing to extend that Statute to a Pena! Law, with 
regard to the Intereſt the King has in the Proſecu- 
tion, tho' a common Perſon was the Informer; and 
_ there is no Exception of Informations on Penal 
WS. „ ä 
As to the Caſes cited on the ofher Side, of A- 
mend ments at the Common Law by the King's Pre- 


rogative; I muſt rely upon the Difference I have 


already taken between Criminal and Civil Caſes ; 
and that there are not any Inſtances of Amend- 
ments in Criminal Proſecutions. As to ſeveral other 
Caſes, which have been cited by the other Side, of 
Amendments upon Returns ro Certorart's, Returns 


upon Writs of Error, &c. Thoſe, with Submillt- 


on, will not come up at all to the preſent Cale. 
When a Record is certified upon a Certzorari, &c. 
the Parchment annexed to the Writ, is ſuppoſed 

to 
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to be the real Original Record; and that remains 
in the Court here, and is become by the Return a 
Record of this Court. Where, by the Courſe of 
the Court, tis enter d upon a Roll here, if in the 
Entry it varies from that that is the true Record, 
it is the Duty of the Court to take Care, that the 
Miſentry be rectify d; and the Record, which is 
nanſcribd here, made agreeable to the Original. 
The rectifying ſuch Miſentries, or Miſcopyings, 
are not Amendments of Faults in a Record, ( for 
that faulty miſtaken Entry is not really the Record) 
bur making true Entries of the Record. And up- 
on the like Reaſon was the Miſtake rectified in Sir 
H. Tufton's Caſe, 1. Gro. 144. where there was a 
Conſent of the Parties for Entring a Judgment by 
Diſclaimer, by Virtue or Pretence of Letters Pa- 
1ents, bearing Date J. Jac. which Words were in- 
ſerted in the Paper-Book, by the Attorney Gene- 
ral's own Hand; yet omitted by the Clerk, in the 
Fntring it upon the Roll: There, upon great Exa- 
mination, and Conſideration of the Circumſtances, 
all Parties conſenting, that Miſentry was corrected; 
being, as the Book ſays, no more than when a 
Special Verdict is miſenter d; which is retified by 
* Notes of the Clerk of the Aſfæe. But it is very 
much inſiſted on, That the Statute 8. H. VI. C12. ſhall 
extend to this Caſe ; becauſe there are particular 
Ciminal Proſecutions excepted therein, of which this 
is not one. I do not find that there has been one 
Authority cited, when it was ever held, that that 
Law extended to any Pleas of the Crown. And I 
take the uniform Opinion of near Three Centuries, 
ſince that Statute, to be againſt it. 

Mr. Attorney relies much upon the Caſe of the 
King againſt Percival and God 25 and others, Cid. 
244. where the Venire for the Trying the Deten- 
dants, upon an Indictment for a Riot, was directed 
Vicecomitibus de Canterbury, and return d by R. S. 
Vicecomes ; the City having in truth but one She- 
tiff: There, upon Examination of the Sheriff him- 
ſelf upon Oath, in Court, (who ſwore that City 
had but one Sheriff) there was an Amendment. 
But what was that ? Not of any Thing that was 
the Act of the Court: But the Sheriff adds to his 
Endorſement upon the Writ, (when he had anſiwer'd 
ſingle,) That there was not any other Sheriff; as it 
appears in che ſame Book, and in 1. Keb. goo (71), 
901 (75) : And this the Court held to be well, up- 
on the Authority of the Book of 39. H. VI. f. 40. where 
2 Writ was directed Coronatoribus, and return'd by 
one Coroner only, yet held to he well: For, ſay 
the Court, we won't take notice there are more 
Coroners than one. And ſo Juſt. Wyndham ſaid, 
in this Caſe, We ſhall intend but one Sheriff, un- 
Jeſs more appear; 1. Kk 901. 

A good Part of Mr. Artorney's Argument ſeems 
to tend to the making it not neceſſary, or at leaſt 
diſputable whether it be neceſſary, that the Diſtrin- 
gas ſhould be Teſte'd on the ſame Day that the A- 
ward is. Won't that Argument. turn another way 
than tis intended ? If it be a doubtful Thing, whe- 
ther it be right or not; I doubt it will be an Er- 
ror in Judgment, like the making out an improper 
Writ in the Debet and Detinet, where it thould 
be in the Deriner only: And then, tho' it is a De- 
fault of the Clerk, twill not be ſuch a Default as 
will be within the Aid of the Statute, if that 
ſhould be held to extend to the Caſe. If it were 
a doubtful Thing, it can't be ſaid he had a. certain 
Rule to walk by : But he ventur'd upon his own 
Judgment; in which if he has chanced to miſtake, 


tis not amendable as a Thing of Courſe. But in 
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truth, if it were to be enquir'd into, I believe 
*twould be found not to be an Error in Judgment 
in the Clerk, but a Miſtake of a Matter of Fact, 
in taking Sunday to be the firſt Day of the 
Term. Sy 7 . 

Mr. Art. Gen. That will not alter it. 

Mr. Broderick. There has been another Caſe ci- 
ted; the King and Walcor ; where a Reverſal of 
an Attainder was pronounced, and the Judgmem 
of Reverſal actually enter'd-up ; yet being done by 
Surprize, the Entry of the Reverſal was ſet aſide, 
and razed out of the Record. Surely that cannot 


be an Authority for any. There the Entry was 


wholly irregular, contrary to the Rules of the 
Court: For the Judgment of the Court is not 
compleat, till the End of the Term. FL 

L. C. J. Holt. Tis in the Breaſt of the 
Court during the whole Term. 6 [IR EY 

Mr, Broderick And if any one, within the 
Term, without the Direction of the Court, will en- 
ter a Thing as the Ac of the Court; ſhall not the 
Court have a Power to reform that Irregularity, and 
do themſelves right? This is not an Amendment 
of a Record, but a Reforming of an ill Practice; 
a preventing of an Attempt to make that an Ac 
and Record of the Court, which really is not fo. 
Neither does my Lord Macclesfie/d's Caſe bear 


any Proportion to this. 


There is no Queſtion, but that a Court, which 
is intruſted with the Cuſtody and Preſervation of 
the Records wherein other Perſons 2re concerned, 
may take care upon any Miſchance; and that they 
have a Power to put Things into their right State: 
As in caſe of Fire, or any inevitable Accidents, the - 
Court, incident to their Truſt of the Cuſtody of 
the Records, and by the Authority they have to do 
Right and Juſtice to all Perſons, muſt have a Powet 
to ſupply ſuch Loſſes. 5 

As to the Caſe of the Warden of the Fleet, 
there was no Amendment made: Bur if there had, 
it would not have come up to this Caſe. I may, 
I am ſure, ſafely affirm, that the Court did de- 
clare, That was not to be eſteem'd a Criminal Pro- 
ſecution; in regard there was not to be a Judg- 
ment to puniſh the Party, but the Proceeding was 
only to transfer the Eſtate to the Crown by way of 
Forfeiture. | : 8 

The Council who have argued for the Queen, 
have not cited any one Authority, of an Amend- 
ment in a Ciminal Caſe, within the Satute of 14. 
E. III. or 8. H. VI. C. 12. or proving, that thoſe Statutes 
extend to Caſes of that kind: But they call upon 
us, ſince the Words ſeem to be large enough to 
reach both, (eſpecially thoſ& of 8. H VI. where there 
are ſome particular Criminal Proſecutions mention d 
and excepted) to produce ſome Authority, to eſta- 
bliſh the Diſtinction between Ciminal and Cruil 
Caſes. We think the daily Practice in Croil Caſes, 
and the want of a ſingle Inſlance in a Criminal one, 
carries a ſtrong Argument, if we could go no für- 
ther: But I think we do not want an expreſs Au- 
thority in this Point too. Orde and Morton, Trin. 
11. Fac. I. Ro. Ab. 201. There a Writ of Venire 
Facias out of the B. R. was Venire Fac. duodecim, 
&c. coram Nobis apud Weſtmonaſterum ,. ubicungque 
fuerimus in Anglia But the Koll was well, omit- 
ing the Words apud Weſtmonaſterium.. "Twas ad- 
Judg'd the Writ might be amended by the Roll; 
for tis but Matter of Form. This was a Default 
in the Body of the Writ, and amended by the 
Statute of 8, H. VI. as a Default of the Clerk, . _ 
1 Wenger e 
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Yet Brigs and Thompſon's, &c. Tel. 60. 111. In 
an Information upon the Stat. 21 H. VIII. againſt 
Spiritual Perſons taking Farms, the Award of the 
Venire facias upon the Roll was right, returnable 


ubicuncunq; but the Writ it ſelf was returnable. 


coram nobis, omitting bicunq; and ſo it did not 
anſwer the Award upon the Roll. This certainly 
had been amendable in a Cvi/ Plea, but the 
Report tells us, that Judgment was ſtaid upon 
it. And, my Lord, I will beg the Liberty to 


make this Obſervation upon the Caſe of the King 


againſt Percivale and Godfry, (which is ſo much 
relied on.) There are ſome Caſes of ſo odious a 
Nature, and move ſuch Indignation, that there is 
a Danger of Things being palſed over, unobſer- 
ved, which would not have been. admitted in 
another Caſe. That was the Caſe of One of the 
King's Meſſengers, employed in His Majeſty's im- 
mediate Service, barbarouſly inſulted and abuſed 
in his Inn at Cunterbury, by the Defendants and 
a great Rabble of People: As the Offence was 
very flaming, the Reſentment of the Court ran 
bigh; and they thought ir reaſonable to do in that 
Caſe, what perhaps in an ordinary one they might 
not eaſily have done: Yer what was then done, 
is now to be Cited for a Preſident in every Cri- 
minal Caſe whatſoever. I muſt ſay the fame in 
this Caſe ; whatever my Client is charged with, 
the Rule given in his Caſe may affect every Man 
in England, who ſhall hereafter be charged crimi- 
nally : And therefore I doubt not your Lordſhip 
will very well conſider of it. 
. I hope, my Lord, I have given ſome Anſwer 
to moſt of the Things that have been inſiſted; 
and that upon the whole Matter , this Miſtake 
will not be accounted a Thing amendable © 
Law. 
Mr. Mountague. Y Lord, in Anſwer to what 
1 has been ſaid, I ſhall not 
preface what I have to ſay with any Apology for 
being of Council with Mr. Turchin, tho' I have 
been. egregiouſly miſtepreſented in what I did, 
as Council for him at Guild-Hall. J know your Lord- 
ſhip'is no ReſpeQter of Perſons, but will have the 
ſame Regard to one Defendant as another. 
Mr. Arr. Gen. I am not concernd at any 
Thing that has been Written or Printed abour 
that Tryal. 56 


that. 

Mr. Mountague. My Lord, as to what Mr. 
Attorney General and Sir Thomas Powzs have ſaid, 
I beg leave in the firſt Place to take Notice where- 
in it is we agree, and in what we ſhall differ. 
Firſt, we agree that this Cauſe is a Cauſe of the 
greateſt Conſequence. Mr. Attorney tells your 
Lordſhip, it concerns all the Proceedings of the 
Crown; and I hope I may be pardoned if I ſay, 
it is of no leſs Concern to the Defendant and the 
Subjects of Eng/and. I would therefore pay that 
Reſpect to the Court, not haſtily to ſpeak to a 
Point of this Moment, but ſhall defire to have 
Time to look on thoſe Caſes that have been 
mentioned. x 

L. C. J. Holt. If you will do this, you may 
conſider the Statute of H. VI. for thoſe Words 
are general and not relative either to Civil or Cri- 
minal Caſes in particular. It remedies the Miſchief 
between Plantiff and Defendant generally. 

Mr. J. Poroel. Mr. Broderick has not taken 
Notice of that Objection that my Lord Coke takes 
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L. C J. Hol. We will take no Notice of 
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Notice of, Becauſe they are not excepted, there. 
fore they are included. : 

L. C. J. Holt. I would have you conſider wh 
it is not within the Words of the Starute. . 
is as plain that it is the Fault of the Clerk 1; 
can be; he had the Roll before him, therefore it 
muſt be the Miſtake of the Clerk. The Award 
of the Writ is the Act of the Court, and that 
was the 234; now this Wrir did bear Date the 
24th, and J believe we did not award the Writ 
the 24th, therefore it is to be judged they mi- 


ſtook the Time 705 Teſte. For the Record favs 


the 23d, and this/Writ ſays not till the 24h 
Now why ſhould not this be within the Statute 
of H. VI. For it is the Miſpriſion of the Clerk > 
And then the Queſtion is, whether that Statute des 
not extend to this Matter. 

Mr. J. Powe/. I do indeed queſtion whether 


any Statute of Jeofails extends to it; but this 


Statute does not, as appears by 8 Cole, becauſe they are 


excepted. There are Indictments of Felony and 


Treaſon that are excepted. Now that this is a 


Miſpriſion of the Clerk is plain, becauſe he had 


the Award of the Court. 

Sir I. Powis. I think all agree it was per- 
fectly a Miſtake, and that makes it a diſputable 
Caſe; I do not ſtand on it as if it were right, 
but grant it was a perſect Miſtake; and then chat 
Objection is clear, that Criminal Matters are not 
within the Statutes of Jeofaile, and it is cer- 
rain moſt of them are excepred, viz. Indictments, 
in this Stature of H. VI. where it is faid what 
are excepted, & . "Tis true you cannot amend 
what are excepted, where the Party was in Dan- 
ger of Life; but it leaves out in Inferior Mat- 
ters ; therefore it ſeems, that whatever was ſaid 
of Criminal Matters, was intended of the greater 
Criminal Matters, and ſo was the Opinion in the 
Caſe of 


L. C. J. Holt. That was a Civil Cauſe, but we 


thought we could not amend it: For it would be 
contrary to our Duty as Judges, to alter a Record. 
And therefore we refuſed even in Point of Scan- 
dal in that Caſe; alſo on Examination we found 
that we could not amend it, contrary to Truth. 

Sir T. Powis. My Lord, we had not in that 
Caſe any Thing to amend by; but here we have 
a Roll to dirett us. | 

Mr. Arr. Gen. If your 5 indulge them 
from Time to Time to put it off, we ſhall ne- 
ver have done. 2 

Mr. Mountague, My Lord, I am not prepa- 
red to anſwer what has been ſaid, for I did 
not expect this Motion would have been made. 

Mr. Arr. Gen. That we may be once at an 
End, I would fain hear what they have to fay, 
and whether they have any more Exceptions. 

L. C. J. Holt. Have you any more Exceptions 
to make ? 

Mr. Mountague. My Lord, we have no more 
Exceptions to the Marter we are now upon, which 
is ſetting aſide the Tryal. You know Mr. Ar- 
torney, there are Two Things incumbent on 2 


Defendant's Council. One is to ſet afide the 


Tryal if he can, and that is the "Thing we are 
now upon : The other is, to move in Arreſt of 
Judgment. Now Mr. Artorney well knows 'twill 
be a Waver of our Motion tor a new Tryal to 
ſtir any Thing in Arreſt of Judgment. 

Mr. Arr. Gen. He that makes Exceptions 
ſhould be prepared to give all his Exceprions 
together | 

Mr. J. Powe). This is not a Motion t) ſet aſide 
the Tryal ? Mr. 
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Mr. Mountague. Yes, my Lord, it is to ſet 
afide the Tryal: Not to arreſt Judgment being 
given upon the Verdict. 

Sir T. Porois. My Lord, if they have any more 
Exceptions to offer, I deſire they may let us have 
them now. | : ; : 

Mr. J. Powe/. If there be an Error in the Writ 
there muſt be a Diſtringas de novo, there muſt 
he a new Diſtringas only iſſued, you cannot make 
ir a Diſcontinuance of the whole Proceedings; 
but there muſt be a new Award of a Diſtringas, 
the Error wherein is the Cauſe of Exception; it we 
ſhould give our Opinion that it is not amendable, 
we ſhould try him next Week. 

Mr. Att. Gen. My Lord, they ſhould lay down 
all their Exceptions together. 

Mr. Mountague. My Lord, I know you do 
not expect in this Caſe any Thing ſhould be done 
otherwiſe than what is uſual in all other Caſes. 
Now I appeal to Mr. Attorney if it be not the 
conſtant Courſe here, to move firſt for a new 
Tryal ; and if you object any Thing in Arreſt 
of Judgment, it is generally ſaid, you have wa- 
ved your Motion for a new Tryal. 

L. C. J. Holt. No, that is not ſo. 

Mr. Mountague. My Lord, we are now in 
your Judgment whether this Man ſhall be 
tried again or not? And if we ſhall happen to 
prevail for a new Tryal, then it will be a Dil- 
advantage to our Client to have told our Ex- 


ceptions to the Information, for then Mr. Aztor- 


aty will pray to amend. | 

L. C.]. Holt. You are fo far in the right, if 
indeed here were a Verdict | | 
that is unqueſtionable, that is your proper Time 
to move in Arreſt of Judgment; but if this Ver- 
di& be not right, it is too ſoon to make Excep- 
tions to the Information. Then we ſhall tell 
you what we have to do. 

Mr. Att. Gen. I am content they ſhould keep 
their Learning to themſelves ; but, my Lord, if 
they will not do that, I hope you will not give 
them further Time. | 

L. C. J. Holt. We ſhall give 'em but till to 
Morrow. | 

Mr. J. Powel. Mr. Mountague, it is a- ſtrange 


Thing that you ſhall make an Exception, and not be 


ready to maintain it; at this Rate any Proſecu- 
tion whatſoever may be hung up and delayed. 

— this be the way, we muſt give you the leſs 
ime. 

Mr. Mountague. My Lord, I ſhall entirely 
ſubmit ro whar the Court ſhall think fit to or- 
der; but tis now pretty late in the Day, and 
your Lordſhip knows 'tis a Sitting this Afternoon 
in Middleſex, and to Morrow is another Sitting 
in London where I am already retained to be, and 
I know not how late your Lordſhip may keep us 
in both -Places : Your Lordſhip ſeldom diſcharges 


us till late at Night, and it will be impoſſi- 


ble for me to look into the Authorities which 
have been quoted, much leſs to conſider of any 
Thing that will be fit to offer in anſwer to both 
theſe learned Arguments in a Matter which I muſt 
profeſs is altogether new to me. 

* Powel. There are Amendments made 
every Day. 

Mr. Mountague. My Lord, I hope I ſhall ſhew 
you it has nor been done yet, in any ſuch Caſe 
- this, neither can it be done, with Submiſ- 

on. 
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L. C. J. Holt. You ſhould have prepared for 
it. I will tell you of a Caſe at Hicks's-Hall, 
where I my ſelf took the like Exception, but it 
was over-ruled by Sir William Smith the then Chair- 
man of the Seſſions. In an Indictment againſt ---- 
----- for a wrongful Entry, Cc. there was a Mi- 
ſtake in the Time of the Entry alledged, Cc. 
And they amended the Fault by the Statute 
of E. VI. 

Mr. Arr. Gen. My Lord, I hope you will 
give them bur till To-morrow. 

Mr. Mountague. I hope you will not preſs that, 
Mr. Attorney, who have been ſo lately a M/ pri- 
us Practicer. 

Mr. J. Powe. You are not preſs'd in it; none 
can imagine you came here in this Caſe, and 
that you were not provided to defend it. J hope 
you are as ready as Mr. Broderick, he is bur 
your Aſſiſtant, and yet he was ready. 

Mr. Mountague. It will be impoſſible for me 
to be more ready To-morrow. I will rather go 
on with it now, than do it To-morrow. This 
is a new Motion, and I did not in the leaſt ex- 

it. 

Mr. Arr. Gen. This is no new Motion, I 
believe none would believe but it would be made. 

Mr. J. Poris. Why can't you be as ready as 
Mr. Broderick is? 

Mr. Mountague. I do not pretend to ſet my 
ſelf upon the fame Level with Mr. Broderick : Tho 
he be ready to give an Anſwer extempore to the 
Arguments that have been made, I hope your 
Lordſhip will indulge me with a Day or Two 
more to conſider of what has been ſaid, fince the 
Queſtion now before the Court is of that Con- 
cern to all the Subjects of Eng/ard. My Lord 
I defire we may have but till Thurſday next. 
and by that Time I will undertake to be ready. 

Mr. J. Poroel. When you make an Exception, 
you ought to be ready to defend it. 

Mr. Mountague. It was impoſſible for me to 
foreſee what Courſe the Attorney General would 
take to obviate the Objections. I have made. I 
muſt own I did not expect this Motion for an 
Amendment; I thought of that the leaſt of any 
Thing, becauſe I never knew the like Attempt 
in a Criminal Proſecution. And ſince Mr. Atror- 
ney General has been pleaſed to countenance the 
Exception I have taken, with a Weeks Conſide- 
ration of it ; I ought in Civility to pay as much 
Reſpe& to the Arguments he has made in Anſwer 
to it. And therefore I muſt beg a little Time 
of your Lordſhip, as well to ſhew my Reſpect 
to Mr. Artorney General as to diſcharge my Duty 
to my Client. 

Mr. Arr. Gen. I deſire none of your ReſpeS. 

Mr. Mountague. I hope, Mr. Attorney, you are 
not angry becauſe I would pay Reſpect to you, 

(ur. Well, Take Time till Thxr/day, 


November 23. 1704. 

L. C. J. Holt. Mr. Attorney, have your any 
Thing to move? 

Mr. Att. Gen. My Lord, I attend here only 
upon the Account of Mr. Tutchin. 

L. C. J. Holt. Who is for Mr. Tutchin. 

Mr. Mountague. My Lord, I am of Council 
for Mr. Twtchin, and I am to Day to ſhew your 
Lordſhip Cauſe why the Motion made the other 
Day by the Council for the Queen to amend 
the Teſte of the Writ of Diſtringas cannot be 

81112 allow'd 
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allow'd. And ſince the Court hath been pleaſed 
to \ indulge me with a little Time to think of 
the learned Arguments that have been made both 
by Sir. I. Powzs, and Mr. Arjorney General; and to 
look into the Authorities which have been cited, 
I hope I ſhall take up leſs of your Lordſhip's Time 
than if I had been put to anſwer extempore to 
the ſeveral Matters that have been inſiſted upon. 
For I muſt beg leave to ſay, that upon Con- 
fideration of what was then offer d, I do find 
that a great many Things that were then aid, 
do not carry that Weight along with them as I 
did then apprehend. And tho' I do not Queſti- 
on but every Thing that can be thought of has 
been ſaid for the obtaining ſuch an Amendment, 
yet I have the Satisfaction at laſt to find that 
there is but one Caſe, and that is what your 
Lordſhip was pleaſed to mention, of the Judg- 
ment ot Sir William Smith, that looks like a Pre- 
fident for this Amendment. My Lord, in ſpeak- 
ing to this Matter I ſhall not trouble the Court 
with many new Citations out of Fitæ- herbert and 
Brook's Abridgment, Title Amendment ; for I per- 
ceive the Gentlemen on the other Side have look d 
over the Bed-Roll of Caſes which are to be met 
with there, and find, that they have taken notice 
of every Thing that will make to their Purpoſe ; 
my Buſineſs therefore ſhall be, cloſely to apply 
my ſelf to the Conſideration of what they on the 


other Side did inſiſt on; and I hope J ſhall be 


able to ſhew to your Lordſhip that nothing they 
have faid will warrant this Amendment. 

But before I enter upon the Argumentative 
Part, I muſt beg leave ſhortly to ſtate the Caſe 
it ſelf, and ſhew how it now ſtands before the 
Court; and if I miſtake in giving an Account of 
the leaſt Matter of Fact, I defire Mr. Attorney Gene- 

ral would interrupt me ſo far as to ſet me right 
| for if we do not agree in the State of the Caſe, 

our arguing will be to very little Purpoſe. 
Mr. Art. Gen. It is the Record that is in Diſ- 
pute, it is not Matter of Fact. | 
Mr. Mountague. Mr. Attorney, there is ſome- 
thing of Fact beſides the Record, which is now 
before the Court. This Information was exhi- 
bired in Eaſter Term laſt, and the Defendant 
pleaded to it in Trinity Term; and Iſſue being then 

Joyned, a Venire Facias was awarded, and made 

returnable the firſt Day of this Michae/mas Term. 
On that Day (the Roll fays) all the Parties did 
appear ; but none of the Jury came, and there- 
upon the Court did order, that a Diſfringas ſhould 
iſſue, and be returned hither Die Jovis proxime 
| poſt Craft. Animarum : On the Return of the Writ 
of Diſtringas, which is now before the Court, the 

Defendant appear'd in Court, and by his Council 
took Exception to the Tefle of this Writ, becauſe 
it was not iſſued as the Roll hath awarded, on 
the Day he was preſent in Court, which was 
the 234 Day of Ofober ; but on the next Day 
which was the 24th Day of Ofober, when he is 
ſuppoſed to be our of Court; ſo that the Award 
has plainly not been complied with, and therefore 
the Writ which is now before the Court was 
taken without any Authority from the Court, and 
the Tryal cannot be ſupported, becauſe the Day 
and Place mentioned in the Diſtringas, was not ap- 
pointed per formam Statuti, in the Preſence of 
the Parties. For theſe and other Reaſons, it was 
prayed in his behalf that all the Proceedings upon 
this Diſtringas ſhould be vacated. 


N IUTCHIN. 3 Annæ 


Mr. Art Gen. The Day is right wh 
Perſons are to appear, and the Award of = Ne 
pris is as it ſhould be. | 10 

Mr. Mountague. The Return is Die Jois prog 
poſt Craſtin. Ammarum, as it is in the Roll, but 
the Tae of the Writ is the Day after it was 
awarded. | 

L. C. J. Holt. The Award is right. 

Mr. Mountague. My Lord we own the Award 
is right on che Roll. | 

L. C. J. Holt. But the Queſtion is, ether the 
Teſte of the Writ be as it ſhould be, 

Mr. Mountague. My Lord the Writ hat is now 
before you being Teſted on the 24th of Ober can- 
not be ſaid to be taken out upon any other Day than 
the 24th of Ockober, and in that ir is not purſizant to 
the Roll. Upon the taking of this Exception Mr. 
Attorney was ſurprized, and could not then ſay 


much to it; but defired Time to enquire how it 


came to be ſo. 

Mr. Att. Gen. I could have ſaid as much to 
it then, as after Four Days; it became you to 
have been as ready. 

Mr. Mountague. My Lord, Mr. Attorney is a 
little too haſty for me in this Matter. I intend 
to do him right, if he'll have Patience to hear 
me out. | 

L. C. J. Holt. Come to the Point. 

Mr. Att. Gen. This is a popular Argument 
and ſpoken ad captandum Populum. | . 

Mr. Mountague. Mr. Attorney did ask ſome 
Time to have this Matter enquired into, ang 
thar Requeſt was agreed to : And upon Examina- 
tion it appears that this Writ was actually ta- 
ken out after the Firſt Day of the Term; and 
the Clerk being dobutful with himſelf how t9 
make the Teſte, ask'd the Maſter how to Teſte it, 
and he directed it to be Teſted the 24th 
of Oftober ; and upon this ariſes this Motion. The 
Gentlemen that are of the Queen's Council pray 
that it may be amended, and the Queſtion is, 
whether it can be ſet right; and with Submil- 
ſion, I think ir cannot, and that no fuch Obli- 
teration ought to be made, though the Defen- 
dant were found Guilty of Six Times as many 
Crimes as he ſtands now charged with. I muſt 
agree with Mr. Attorney, in what he ſays with 


relation to the Conſequence of the Determination 


of this Point, that it will- be a Prefident thar 
will affect all the Proceedings of the Crown in 


all ſuch Caſes. And this ir is that makes it to 


be a Matter of wonderful Conſequence to the Peo- 
ple, as well as to the Crown; for tho' under the 
preſent Adminiſtration of Affairs innocent Men 
may think themſelves very ſafe, yet no body can 
be ſure in after Ages that they ſhallnot fall under 
violent Proſecutions ; and then Slips and Miſtakes 
may be of Service, My Lord, hitherto 1 may 
ſay, all Advantages of this kind have been al- 
lowed to Defendants in Criminal Caſes; and up- 
on this Occaſion it may be obſerved, that even 
Actons Qui tam upon Penal Statutes, have always 
been excepted out of the Statutes of Zeofazls ; and 
from hence, I think, ariſes an Argument a Fvrtior, 
that the Feofails of Clerks in Proſecutions more 
penal, are not to be amended. Sir Thomas Pomts 
in his Argument did, as I remember, infiſt up- 
on theſe Two Propoſitions, and as I take it he 
was ſeconded in them by Mr. Attorney; 
Firſt, That the Teſte of this Writ is amend- 
able by the Common Law, and if not that, — 
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It is to be amended by the Statutes of Amend- 
ments either by that of 14 E. III. or that of 8 
H. VI. And Two Reaſons were given for this Opi- 
nion; Firſt, Becauſe it appears to be a plain Mi- 
{take in the Clerk; and Secondly, becauſe they 
come to move for the Amendment in the ſame 
Term wherein the Writ was ſued forth and re- 

d. 
9g my Lord, in Anſwer to both theſe Rea- 
ſons and Aſſertions, I hope I ſhall make it ap- 

r in the firſt Place, that this Teffe cannot be al- 
ter d, either by the Common Law, or by the Sta- 
mte Law : And in the next Place I hope to 
ſhew your Lordſhip that the making the Teſte 
of this Writ to be upon Ofober 24 is not purely 
a Slip in the Clerk, but does proceed from the 
Neſcience of him that was adviſed with about 
it, And altho' this Motion for an Amendment 
be made the ſame Term the Error has been com- 
mitted in; yet it is not in the Power of the 
Court to ſer it right. | | 

As to the firſt of theſe Particulars , I ſhall rea- 
dily agree with Sir Thomas Pois and Mr. Attorney 
General, That by the Common Law many Things 
were to be amended without the Help of any Act 
of Parliament ; but the Thing that I deny, and 
which, with Submiſſion, has not yet been proved 
by any Authority that has been quoted, is, That 
no Error in the Teſte of any Proceſs that does 
iſſue out of the Court and is returned back again 
by the Sheriff, can be alter d by the Rules of 
the Common Law, and I hope by and by to 
make it appear, not by any Act of Parliament 
neither. My Lord Coke in Bl/ackmore's Cale Lib. 8. 
Fol. 156. b. and 157 4. does fay, as has been ob- 
ſerved, that the Judges by the Common Law 
may amend the Entry of their own Judgment, 
or any other Part of the Record, the ſame Term; 
but he does not there ſay that they may amend 
any Writ made out and returned by any Officer 
or Miniſter of the Court. And the Reaſon given 
why they may amend their own Judgments and 
the Continuance entred upon the Roll is, becauſe 
ſuch Things as they themſelves do, are faid to 
remain in their own Breaſts till the End of the 
Term: But ſurely the Actions of another Perſon, 
his diſobedience to the Order of the Court, can ne- 
ver be look'd upon as an Act of the Judges. 
And I cannot ſee how a Writ ttken out 7 Pais 
which is never in Court till ir be brought thi- 
ther by the Hands of the Sheriff, can be faid 
to remain in the Breaſts of the Judges. The 
Inſtances of Amendments by the Common 
Law which are 2 by my Lord Coke, are in 
the Entries of Eſſoigns and Continuances and ſuch 
like Miſpriſions del Court Meme : As for Inſtance 
in 5 E. III. Fol. 25. V. brought a Precipe againſt 
B. who vouches C. to warranty and he enters in- 
to the Warranty and pleads to Iſſue and a Venire 


facias is awarded and the Jury is afterward put 


in reſpite and the Entry of thac upon the Roll 
was in this Manner jurata inter B. and C. that 
is between the Tenant, and the Vouchee ponitur 
in Reſpectum, and ſo it appears on the Roll, 
whereas it ſhould have been inter W. the De- 
mandant, and C. quem B. vocavit ad Warrantum. 
Now this was look d on as the Clerk's Miſtake 


in the Entry of the Order of the Court, and ſo 


it was amended, Coke's 8th Report, f. 157. b. 
Now my Lord, with Submiſſion, this Caſe and 
all the reſt of the Caſes that have been mentioned 
for Amendments at the Common Law will only 
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juſtify an Amendment of the Roll. And indeed 

d there been an Error in the Entry of the Award 
of the Diſtringas, I ſhould rather think that 
amendable than this; for tis certainly more rea- 
ſonable that the Court ſhould intermeddle with 
their own Acts than with the Acts of another. 
Till this Writ was return'd, annex d to the NI, 
frius Roll the Court had nothing to do 
with it. And now this Writ is before the Court 
your Lordſhip is only to Judge, whether it be 
purſuant to your Award or not; if it be not 
made right it muſt be imputed to the Fault of 
the Perſon that made it out, and the Court can 
never be ſaid to be in Fault; if the Clerk em- 
ployed makes out a Writ contrary to diredti- 
on; and it the Party concerned ſuffer by ſuch 
Miſtake he may thank himſelf for employing ſuch 
an Agent. But Sir Thomas Powzs ſays, that this 
Amendment is pray'd on behalf of the Queen, 
whoſe Prerogative it is to have many Advanta- 
ges, in Pleading which the Subje& ſhall not 
have. My Lord, with Submiſſion to better ] udg- 
ments, I conceive thar for this very Reaſon the 
Queen's Council have the leſs Reaſon to pray an 
Amendment. For ſince they have other Prero- 
ga:ives to have recourſe to they ought not to ask 
this beſides. Your Lordſhips will often hearken 
to us when we move for new Tryals in Actions 
of Debt upon a Bond where the Verdict and Judg- 
ment are conciuſive: When you will not give ear 
to ſuch a Motion in Ejectment, where the loſing 
Side may have freſh Actions if they will. Bur, 
my Lord, not to rely altogether on this Anſiver 
I ſhall add this one Word further, that according 
to my {mall Obſervation theſe Advantages in Plead- 
ing do not belong to the Throne in the Pleas 
of the Crown, but in ſuch Actions as Quare im- 
pedits, and the like, As to the particular Inſtances 
that have been mentioned, I conceive they do not 
come up to the Caſe in the Queſtion. The firſt 
Caſe which I have taken down as cited by Sir 
Thomas Powis, is Brook's Abridgment, Title Amend- 
ments, f. 32. and that is, That it Judgment be 
entred otherwiſe than the Truth is, it ſhall be 
amended in the ſame Term, becauſe the Record 
is, in les Cores des Fuſtices meſme le term & nemy 
in le Roll. This Caſe is one of the Authorities 
taken Notice of in the 8th Report to warrant 
the Amendments of the Acts of the Court, but 
does not in the leaſt relate to the Amendment 
of Writs and Proceſs which are ſued out and 
executed in Pais. 

The next Caſe was 4 H. VI. f. 16. which is 
only whether he that caſts an Eſſoign for a Te- 
nant in a Formedon {ſhall be permitted to take - 
Exception to the Writ which appears to be vicious. 
The Demandant there was the Ward of the Crown 
and he that caſt che Eſſoign for the Tenant, took 
Exception to the Writ. The Exception was this, 
That in the Style of the King he is faid to be 
Dux Hiberme inſtead of Dominus, and he would 
have had the Writ tor that Reaſon to be quaſh'd, 
And there Martin demands whether the Writ 
ſhall not be amended ſicome le Roy meſme ſoit 
party, and the Caſe concludes with ure Legem. 

As to the Caſe of Fitzberberr, Title Amend- 
ment f. 19. that is what my Lord Coke takes 
notice of in Blackmore's Caſe when he ſays, that 
in a quare impedit brought for the King, the 
Word preſentere was put inſtead of preſentare, 
and it was held that it ſhould be amended, but 
how does the Book ſay it was amended ? w_ 

the 
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the Writ it ſelf was brought into Chancery & / 
fuit Amend. Now I take that to be tantamount 
to the ifluing of a new Writ. Moſt of the other 
Caſes mentioned out of the old Year Books, are 
relating ro Amendments in Civil Caſes, and there- 
fore 1 ſhall ſpend no more Time in taking notice 
of them particularly. _ Rn 
My Lord, the next Thing to be conſider d is, 
Whether any Statutes do direct ſuch an Amend- 
ment as this; and 1 hold they do not. Indeed 
the firſt, of theſe which is 14 E. 3. Chop. 6. is 


pretty home; the Words are, that by the Miſ- 


priſion of a Clerk in any Place whereſoever it 
be, no Proceſs ſhall be annull'd, or diſcontinued, 
by Miſtake in writing one Letter, or one Syllable, 
too much, or too little; but as ſoon as it ſhall 
be perceived by Challenge of the Party, or in 
any other Manner, it ſhall inſtantly be amended 
in due Form. Now here are as large Words to fit 
the Purpoſe, as Mr. Attorney can defire, and if 
he were now to frame an AQ of Parliament, 
J don't know how Mr. Attorney could make it 
fuller; and I muſt confeſs, if I were to argue this 
Point within a Year after the making of ſuch 
an Act of Parliament, I ſhould reckon my ſelf 
to have a difficult Province to maintain, that 
this Miſpriſion does not come within the Purview 
of ſuch an Act: All therefore that I ſhall ſay 
to it is, that it is now a great many Years ſince 
this and all Statutes of Amendments have been 
made, and no one adjudged Caſe as I know of, 
does fay, that Criminal Proceedings are within 
the Purview of this Statute. Mr. Attorney General 


as II remember, did, in his Argument admit that 


this Statute of 14 E. III. Cap. 6. did not extend 
to Criminal Caſes. 

Mr. Arr. Gen. I deny that; I did enforce it. 

L. C. J. Holt. I do not remember he did ad- 
mit that. 

Mr. Mountague. Then I acquit him of it, and 
to ſhew him that I meant him no wrong by 


- ſuppoſing he faid ſo, I will mention ſome Au- 


thorities that are expreſs in this Point. 

Mr. Art. Gen. I did enforce that Statute by ſub- 
ſequent Statutes, particularly by the Statute of 8 
Hen. VI. Cap. 12, for there the Word Proceſs is 
included. 

Mr. Mountague. Perhaps Mr. Attorney General 
did ſo; but if he had admitted it, he would not 
have been in the wrong, if my Lord Coke be in 


the right in what he ſays. For in the ſame Caſe of 


Blackmore, fol. 157. {ſpeaking of the Extent of the 
Word Proceſs, he ſays, © This Statute muſt be un- 
* derſtood ro mean Proceſs in all Actions, Real, 
© Perſonal, and Mix'd ; and not Proceſs in Pleas 
* of the Crown. And my Lord Coke does not here 
aſſign it for a Reaſon, becauſe they are excepted ; 
for in this Statute of 14 Edw. III. C. 6. there is no 
Exception: And therefore ſpeaking of this Statute, 
he could not ſay, Pleas of the Crown are there ex- 
cepted ; yet he is poſitive this Statute does not ex- 
tend to any other Proceſs, than what iſſues in Acti- 
ons Real, Perſqnal and Mix'd. Now what can be 
the Reaſon, thar Proceſs in all Criminal Caſes ſhould 
be excepted out of this Statute, by the Interpreta- 
tion of the Judges in all Ages; when the Words 
are ſo full, that no Proceſs whatſoever ſhall be an- 
null'd by any Miſpriſion, whereſoever it be? Tru- 
ly, I can't conceive otherwiſe, but that the Judges 
in all Ages have thought it reaſonable, all Advan- 
tages ſhould he allow d to People under ſuch Proſe- 
cutions. 8 


3 Annæ 


Mr. Artorney General did ſeem to give another 
Reaſon, That the Crown not being named, was 2 
great Argument that it did not want the Aid of 


ſuch an Act of Parliament; but that the King had 


a Right by the Common Law to make Amend. 
ments. And for this he cited Hardreſs, fol. 504. 
That before _—_— there can be no Diſcontinu- 
ance in the Caſe of the King; and 2 Co. fo}, 211. 
Beecher's Caſe. Now if this be fo as he would 
have it, that all Proceſs in the King's Caſe js 
amendable by the Common Law, and all other 
Proceſs by this Statute 3 how comes there to be any 
Occaſion for my Lord Coke to caution us about the 
Exrent of this Act of Parliament, by ſaying, it 
extends to Proceſs in Pleas Real, Perſonal, and 
Mix'd ; but not in Pleas of the Crown? What 
does it fignify, whether this Proceſs be amendable 
at Common Law, or by the Statute, if it be amen- 
dable? But on the other ſide, one may ſtrongly 
infer, that if. no Proceſs were amendable before the 
Statute 14 Edw. III. and that Statute ſays, all Pro- 
ceſs hereafter ſhall be amended; it was then fit 
for my Lord Coke to tell us, That tho' theſe Words 
in the Statute ſeem very extenſive, yet it has 
been the Opinion of all Ages fince, that no Pro- 
ceſs, but what iſſues in Actions Real, Perſonal and 
Mix'd, are meant by it. 

I] do take it therefore, with great Submiſſion to 
Mr. Attorney, that the right Inference to be made 
from this Notamen of my Lord Goke, is to caution 
the Reader not to conclude over-haſtily, from the 
Comprehenſiveneſs of the Words of the Statute, 
that Proceſs may be amended in Criminal Caſes, 
That way his Admonition may be of Service: But 
the other way with great * to his Me- 
mory I ſpeak it; it will fignify little. As 
to the Caſe of Beecher, and the other Quotation 
out of Hardreſs, nothing more can be in- 
ferr d from them than what already has been 


taken Notice of; that after the Term they may 


enter Continuances hefore Judgments. This ap- 
pears by the Caſe in 3d Levin 430. where all 
the Caſes cited by Mr. Attorney to this Purpoſe 
are taken notice of. 

Now we come to the next Act of 8 H. VI. 
The Words of which Statute as I apprehend, Mr. 
Attorney did ſtrongly rely on: For there, ſays he, 
are Exceptions of Appeals, Indictments of Trea- 
ſon, and of Felonies, and of Out- lawries for the 
ſame; and nothing is ſaid of Informations; and 
the King's Judges have thereby Power to amend 
all that they think the Miſpriſion of any Clerk, 
in any Writ, Warrant of Attorney or Panel in 
Affirmance of Judgments. Now the Anſwer that I 
would offer to this Statute, is, That the Words in 


the enacting Part, are not larger than the Words 


are in the 14th of Edw. III. that is, they are not 


larger as to this Purpoſe. The Words indeed of 


this Act are, That all Miſpriſions of Clerks, in all 
all Writs, ſhall be amended. The Words in the 
AQ of Edw. III. are, That all Miſprifions, in all 
Proceſſes wharſoever, ſhall be amended. And I 
take the Words, all Proceſs whatſoever , to be as 
extenſive to the preſent Caſe, as to ſay, All Writs 
ſhall be amended. Therefore I cannot fee, from 


the enacting Part, why one Act, to wit, that of 


Henry VI. ſhould include Criminal Proceedings, 
when that of Edw. III. does not include them. Thus 
much for the enacting Part. 

Now I ſhall take notice of the Exceptions. 
There are indeed ſome Things mention'd to be 


excepted out of the Purview of this Ad of Her. VI. 
I which 
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which are not excepted out of the former in Ed- 
ward III. s Time; as Appeals and Ind ictments: But 
| think they were put in ex abundanti Cautela, to 
ſhew, that the Law Makers did not intend to in- 
clude Criminal Proceedings. And tho' ſome Parti- 
culars are only mention'd ; yer I hope the Rule of 
Expreſfio unius, than't hold in the Expoſition of 
Acts of Parliament, to exclude every Thing elſe 
that is not named. 1 8 

By Littleton, Sect. 21. it appears, there are ma- 
ny Eſtate Tails, beſides thoſe that are particularly 
mention'd by the Statute of Weſt. 2. de Donis Con- 
ditionalibus. And there are many Offices not with- 
in che Purview of the Statute of 5 and 6 Edw. VI. 
Cap. 16. that are of more Conſideration than the 
Park-Keeper's Place, which are not mention'd in 
the Exceptions of that Starute, againſt rhe Buying 
and Selling Offices. And therefore I can't think 
any great. Weight is to be laid upon the Statutes 
mentioning Appeals and Indictments; eſpecially 
ſince the Opinion of all Ages, ſince the making the 
Statutes of Amendments, ſeems to concur againſt 


extending the Power of Amending to Criminal 


Caſes. | 
My Lord, It would be an endleſs Thing to enu- 


merate the ſeveral Indictments and Informations, 
that have been qua/h'd within the Compaſs ot 
my Memory, by reaſon of Clerks Miſtakes. I 
{hall inſtance but in one, and that is the Cale of 
the Queen and Frarkling ; where no longer ago 


than the Beginning of this Term, your Lordſhip 


and the whole Court quaſh'd an Indictment, be- 
cauſe the Clerk had writ in the Caption, Præſen- 
tant Exiſtit, inſtead of Preſentat Exiſtit. ere 
was but a Letter to amend ; and this muſt plainly 
be the Clerk's Miſtake, not his Fault in wanting 
Skill in ſuch Caſe. Bur I take it, the Caſe now 
before the Court is of a different Nature The 
Tefteing of this Writ the 24th of Ofober, cannot 


be accounted a Slip of the Clerk, but did proceed 
from wrong Advice. And this is the Third Thing 


propos d to ſpeak to: If this Writ with the Te 
had been enter d upon the Roll, and tranſcrib'd on- 
ly thence to deliver to the Sheriff; perhaps the va- 
rying from the Day mention d in the Roll, might 
be accounted a Slip of the Clerk : But when this 
Writ was made out, it was certainly a Day after 
the Time it ought to have iſſued ; and upon Ad- 
vice ask d, it was directed ſo to be Tee d. So this 
is not a Slip. 

IF it be inſiſted upon, That this Miſtake hap- 
pen d thro' Forgetfulneſs of the Day the Term did 
begin on; to that I muſt anſwer, That all Know- 
ledge is ſaid to be nothing but Reminiſcentia. If a 
Man forget any Thing that he has read or heard 
of, he may be ſaid to be as ignorant of that, as 
if he had never known ir. Now it plainly ap- 
pears, that they who were adviſed with about the 
Teſte of this Writ, did not then know on what 
Day the Term did begin, and therefore Teſte d rhe 
Writ the 24th, inſtead of the 23d. 1 mult there- 


fore, in Behalf of my Client, inſiſt upon it, that 


this Error proceeds from the Neſcience of the Ad- 
viſer, and not from the Slip of the Writer. And 


this Point will ſet us clear of all the Statutes of 


ov ears , if they did extend to Criminal 
les. | 
As to the grand Caſe of Harris, reported in 


Crooke James, fol. 502. that has been ſo very much 


relied on, I hope, upon Conſideration, it will not 
appear to be ſo great a Goliab as it was repreſented 
to be. There was an Indictment for a Nuſance 
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remov'd hither hy Certiorari ; and the Record that 


was tranimitted, was found imperfect, in a Point 
which was inconſiſtent with the Verdict: For in 
truth the Plea of Not Guilty was omitted. And 
whar did the Court do hereupon ? Why, they ſent 
for the Clerk of Aſſe, in whoſe Time the Re- 
cord was filed below; and he was order'd to amend 
that which was come hither by the Cerrtiorari, and 
fer it right: J ſuppoſe, by making it agree with 
the Original Proceedings, which remain'd upon the 
File below. Now, does Mr. Attorney think this is 
like the Amendment he would make; ſuppoſing all 
in Harris s Caſe were rightly done? Dees Mr. Ar- 
zorney think, that this will juſtify the Amendment 
now propos d? Which is, indeed, making this 
Writ to be another Writ than it is: For a Writ 
that is Teſted on the Monday, does as much differ 
ſrom a Wrir Teſte'd on a Tueſday, as one Day dif- 
fers from another. And I take ir, with Submiſh- 
on, that the Amendment now pray'd, will alter 
this Writ, as much as the Amendment that is ſo 
much taken notice of by Juſtice Ingham, 2. Rich, 
III. fol. 10. did the Amercement in that Caſe. 
There was an Amercement recorded of Thirteen 
Shillings Four-pence ; and becauſe it was a Poor 
Man's Caſe, it was afterwards agreed to make it Six 
Shillings and Eight-pence. There was a Diminution 
in the Sum. And here Mr. Artorney would have a 
Diminution of a Day. 

L. C. J. Holt. Was that done judicially, or clan- 
deſtinely ? 

Mr. Mountague. My Lord, How it was done, 
does not appear : Burt it is faid to have been done 
out of Piry and Commiſeration to the Poverty of 
the Defendant. And yet that Amendment was 
look d upon to be illegal. 

Mr. J. Powe, That was not done by the 
Courr. 

Mr. Mountague. It comes to be mention'd in 
King Richard 1I].'s Days, upon a Queſtion that 
was put to the Judges by the King, when they 
were together in the Star Chamber: What if a 
* Juſtice of Peace ſhall procure an Indictment, not 
* tound by the Jury, to be filed among other In- 


* diaments, as if it really had been found by the 


„Grand Jury ; what Puniſhment ought to be in- 
* flicted upon him hereupon ? They take notice 
of that Obliceration that had been made in a Re- 
cord by Juſtice Ingham, and of the Puniſhment 
he underwent for it. 

But to come to the preſent Caſe. Suppoſe it 
were Teſte d the 14th Day of OZober, inſtead of 
the 4th ; would Mr. Attorney then fay it were to 
be amended ? Suppoſe the Kerurn was out before 
the Teſte of this Diſfringas, that would come near- 
er to Gage s Caſe in the Fifth Report. There was 
a Writ ot Covenant, Teſte the 24th of April, and 
made returnable the 15th of April. The Lord Coke 
indeed ſays in his Reports, Ic is a Miſpriſion in 
the Clerk, that is amendable : But your Lord- 
ſhip knows, in his own Book of Entries, Fol. 250. 
Part 9. the con rary to that appears; and that it 
was not permitted to be amended. 

Another Thing they have ſaid, is, That this 
Writ ſhall be amended by the: Award of the Roll 


in Court. But, with Submiſſion, there is nothing 


there to amend the Tce by. We know there is a 
right Order of a Diſtringas on the Roll; but that 
will not help an Error in the Teſte of the Writ if- 


ſued forth: And for that I will cite a Caſe out of 


Crooke's Eliz. fol. 825. Carew v. Marler; and ano- 
ther Caſe was tried before your Lordſhip in Mi- 
| chaelmas 
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chaelmas Term, in the 11th of King William, be- 
rween Child and Harvey. There the Diſtringas was 
made returnable Die Jovis prox. poſt tres Septima- 
nas Sancte Trin. inſtead of Sancti Michaelis: So 
the Day of the Return happen d to be the ſame 
Day that the Cauſe was to be tried upon, before 
your Lordſhip, at the Nt Prius. 

I. C. J. Holt. It was actually tried at another 


v. 
Mr. Mountague. We came afterwards to the 
Court, and pray d the Diſtringas might be amend- 
ed by the Award on the Roll, which was right, 
Die Jovis prox. poſt tres Septimanas Sancti Mi- 
chaclis: But the Court denied our Motion; and 
we were forc'd to take out a new Venre Facias, 
and try the Cauſe again. 

The next great Caſe is that of Curſon, which is 
in Crooke James s Reports, fol. 529. There is an 
Information upon the Statute of Recuſancy, againſt 
Baron and Feme ; and the Declaration demands 
220 J. for Ten Months Recuſancy. But the Wife 
was charged for being abſent Thirteen Months from 
Church. There the Wife only pleaded Not Guil- 
ty; and after a Verdict, this Miſ-Jjoining of the 
Iſſue was amended by the Docket. How agreeable 
to Law this Caſe is, muſt be left to your Lord- 
ſhip's Conſideration. There leſs is demanded, than 
(of the Plaintiff's own ſhewing) appears to be 
due: For 'tis laid, that ſhe had been abſent Thirteen 
Months, and yet 220 J. is only demanded ; ſo it 
does not appear how the reſt was ſatisfy d. And 
beſides this, it may be obſerv'd, that Mr. Hughes, 
who has abridg'd the Three Crooks, in his Abridg- 
ment of this Caſe, has not thought this Reſolution 
worthy his taking notice of. 


I. C. J. Holt. A good Authority indeed! Did 


you know him? 

Mr. Mountague. I did not know him; but I 
have heard him accounted a Learned Man : And he 
did not, belike, think this Point worth his remem- 
bring. Whether he had any Scruple in the Caſe, 
I know not ; but he omits it. 

Then there is the Caſe of Sir Humph. Tufton, in 
Crooke Charles, 144. There was a Quo War- 
ranto brought by Sir Hymph. Tufton againſt the Cor- 
poration of Maidſione; and there a Judgment is 
enter d by Diſclaimer, with Conſent of Parties, 
ſays the Book. Ard that Diſclaimer is afterwards 
amended, and made of leſs Conſequence than it 
was before. But how was that Amendment made ? 
Why, upon the Certificate of the Attorney Gene- 
ral, that he with his own Hands had inſerted in the 
Paper-Book from which the Record was tranſcrib'd, 
the Words which the Clerk had omitted ; now up- 
on this Caſe I may obſerve, That the Judgment 
had been enter d by Conſent, tho' the Amend- 
ment pray d was to the Diſadvantage of the Crown: 
Tho' that Amendment was pray'd in the Caſe of a 
Quo Warranto, which is in Nature of a Civil Acti- 
on. Tho Mr. Artorney General did conſent, yet a 
Difficulty was made in doing it. For all which 
Reaſons, I do humbly conceive, that that Caſe is 
for me, rather than againſt me : Eſpecially fince ſo 
Great a Man as Mr. Noy does there aſſert, That 
nonè of the Statutes of Amendments extend to 
Caſes of Quo Warranto, or Suits where the King is 
Party. Now tho' this Saying of Mr. Noy's were 
only as he was of Council for thoſe that oppos d 
the Amendment ; yet this muſt have been look'd 
upon as a ſtrange Aſſertion, by the Judges at that 
Time „if they had been as clear of Opinion as 
Mr. Attorney is, that the Statute of Harry VI. did 


tify d by the Clerk of Aſſize that is faulty, it can- 


extend to Criminal Proſecutions. And the Learned 
Judge that reports that Saying of Mr. Noy, would 
hardly have let it paſs, without taking ſome No. 
tice that the Law was otherwiſe, if he had 
thought ſo. | 

As to the Caſe of 1 Siderfin, fol. 244. it was an. 
ſwer d by your Lordſhip the other Day: For tho? 
the Writ is Vicecomtibus, where there was but one 
Sheriff; yet the Return is helpd by a Suggeſtion 
that was enter d, that there is but one Sheriff. 

The Caſes out of Dyer, 353, 346. have been ta. 
ken notice of by Mr. Broderick z and the Query is 
Whether any Diſcontinuance in Caſu Regine be 
aided by any of the Statutes of Feofails > Now 1 
cannot but think, that the Makers of thoſe Laws 
would have taken as much care to except C iminza- 
Informations, as well as Actions Qui tam, if there 
had been Occaſion. And to ſhew your Lordſhip 
that none of theſe Statutes do extend to Informations 
at the Common Law, I would mention a Caſe our of 
1 Vent. f.17. Itis Perry's Caſe. There is an Informa- 
tion for a Forgery : There happen d a Mif-tryal ; and 
it was ad judg d that it could not be help'd by any 
of thoſe Statutes. The Error was, That the De- 
fendant is charg'd to have forg d a Leaſe in Her- 
born, and to have given it in Evidence at Dorſet : 


| 
( 
And the Venire was awarded only to Dorſet. And 
this Caſe puts me in mind of the late Caſe of Pay! 
Tracy; where the Tryal was ſet aſide, becauſe the f 
Defendant himſelf had ſued out a wrong Venire; . 
tho' the Proſecutor there, at the ſame Time, had 
ſued out a right one, in order to have try'd him | 
thereupon , it he had not put in his wrong 
Writ, 
L. C. J. Holt. How was that Writ ? [ 
Mr. Mountague. The Venire was to the Pariſh | 
of St. Clement Danes only; whereas it ſhould . 
have been to the Pariſh of St. Giles in the Fields G 
as well. 1 
L. C. J. Holt. Was it try'd on that Writ ? , 
Mr. Mountague. The Tryal was had upon the a 
Writ the Defendant had taken out, and for that g 
Reaſon ſet aſide. C 
As to the other Caſe, in 1 Siderſin, fol. 259. the 1 
Caſe of the King againſt Glover ; an Amendment 4: 
was made of an Inquiſition poſt Mortem; but that 0 
is of no Conſequence. For in all theſe Caſe 
that Inquiſition is to be travers'd afterwards : A 
the Jury, when they deliver ſuch Inquiſitions in, 1 
are ask d, Whether the Clerk ſhall not have Leave th 
to amend any DefeCQ in Form, or falfe Latin; and it th 
is always allow'd, provided nothing in Subſtance * 
be alter d. And in this Caſe of Glover, the A- T, 
mendment was of a Matter of Form : For the In- Co 
uiſition faid , the Deceas'd ſeipſum ſubmerſus, C: 
foe ; but did not ſay he threw himſelf into the 
Water. : the 
The Caſe of Sampſon, in 1 Jones 420. tho it Q 
has been cited on the other Side, yet I take it to 8 
be a ſtrong Caſe on our Side. That Caſe plainly ha 
ſhews, that it was the Opinion of the Judges, that Go 
there was no ſuch Thing as an Amendment of In- aa 
dictments by Common Law. Both Jones, and AE 
Keeling, who (I ſuppoſe) was Clerk of the Crown, du 
do affirm, no Preſident can be ſhewn of any ſuch — 
Amendment made. And therefore I may queſtion — 
the Authority of Harris's Caſe, which is ſaid to be Er 


ad judg d Mich. 16. of K. Fames's ; and this Caſe f 
of Sampſon was in the 14th of K. Charles I. And | 
there Fonts ſays expreſly, That if a Record be cer- 
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"ot be amended, either by the Common Law, or by 
the Stature Law. | 

My Lord, I doubt I have taken up too much- of 
our Time. There ate other Cafes that have been 
mention d out of Brook and Fitzherbert ; but I 
hope none of them will any ways affect the pre- 
ſent Caſe. I have taken notice of thoſe which I 
think the moſt material; and I hope I have made 
it appear, that the Error in the Teſte of this Writ 
can neither be amended by Common Law, nor by 
the Starute Law. And that this Miſtake of a Day 
5 not only a Slip of the Clerk, but an Error in 
judgment: And 1 humbly pray, there may be no 
Rule made for an Amendment. 


AR. Whitaker. My Lord, I beg the Favour 
of a Word or two on the ſame Side: 
After ſo much has been faid for the Defendant, 
1 ſhall only mention a Caſe or two, to ſhew that 
ſuch an Amendment as this has not been allow'd by 
the Statute of 8 Henry VI. Cap. 12. in any Civil 
Action between Party and Party. 

28 Hen. VI. 3. There was an Action of Debt, 
and the Parties were at Iſſue, The Venire was re- 


' rum'd ; upon which the Plaintiff had a Habeas 


Corpora with a Nift Prius: And inſtead of ſaying 
in the Habeas Corpora, in Placito Debiti, it was 
made in Placito Compoti, &c. on Motion in Arreſt 
of Judgment. The Council for the Plaintiff de- 
fird ro amend this, after Verdict for the Plaintiff : 
The Court did indeed not give any Rule, as ap- 
pears by that Book, only that they would conſider 
of it; but nothing was done further, as appears 
dy that Book „ after. 

In the Caſe 34 Hen. VI. 20. In an Action of 
Debt brought by the Prior of St. Bartholomew's, 
the Parties were at Iſſue, and a Venire return d; 
and on the Return of the Venire, there were Twen- 
ty four Perſons return'd : But in making out the 
Habeas Corpora, the Clerk omits one of the Names 
of the Twenty four. This appear'd to be the Miſ- 
priſion of the Clerk. He had the Venire and the 
Return before him ; as the Clerk had here in the 
Caſe now before your Lordſhip. He had the Roll 
and the Verire ; but this was held not to be amen- 
dable : And this was in few Years after the Statute 
of Henry VI. 

I ſhall mention another Caſe in 2 Siderſin 7. 12. 
A Writ of Capras ad faciend. for a Debt, was made 
returnable a Day after the Term. It appear'd to 
the Court, the Attorney for the Plaintiff had given 
the Clerk that made the Writ, true and right Di- 
rettions to make it returnable the laſt Day of the 
Term; but though it was his Miſpriſion, yet the 


Court would not amend it: So it is adjudg'd in that 


Caſe, | 

I ſhall not mention any more Caſes ; but anſwer 
the Caſe of Plume, in Palmer 480. cited by the 
Queen's Council. I have had particular Occaſion 
to look into that Caſe this Term, in a Cauſe which 
hath been in the Paper this Term. We did ſearch 


for that Rule expreſs d in Palmer's Reports, in or- 


der to amend an Outlawry after Judgment, in an 
Action of Debt in the Common Pleas ; but on pro- 
ducing that Rule, the Court of Common Pleas did 
not take it as an Authority to amend our Outlawry, 
which wanted an Amendment in the Return of the 


Exigent. 


L. C. J. Holt. What was that Amendment? 
Mr. Whitaker. Ad Com. meum, the Book ſays: 
And upon this, ſays the Book, they did grant a 


Rule, to award a Certiorari to the Coroner. The 


0 0 


Rule mention d in Palmer was ſearch d for; and, 
as I am inform'd, my Client did produce it in the 
Common Peas; and yet they would not let us 
amend our Outlawry : And my Client, for want 
of an Amendment of the Return of the Exigent, 
iS likely to loſe an honeſt Debt by the Reverſal 
thereof. 

The Council for the Queen have relied on the 
Statute of the 8th of Henry VI. that this Fault of 
the Clerk is amendable within that Statute. By 
the Books I have cited, the Miſpriſions of the 
Clerks, tho in Civil Actions, have not been al- 
low'd to be amendable. Above Two Hundred 
Years are paſt, before any Thing of this kind 
was done, to amend ſuch a Miſpriſion of a Clerk 
as this is, in Criminal Caſes. 

How far the Queen's Council would go on with 
Amendments, I cannot tell: But in the Caſe cited 
by the Queen's Council, Szmpſon's Caſe, 1 Rolls 
196. there was the ſame Miſtake of a want of Con- 
tinuance ; as in this Caſe. No Man can believe, 
the Clerk of Aſſize knew not what Days the Com- 
miſſioners of Oyer and Terminer, and Gaol-Deli- 
very did fit, and continue their Seſſions on ſuch 


Commiſſions. And yet, on a Writ of Error to re- 


verſe that Judgment (in Sampſon's Caſe ) being 
brought; the Court of Ning Bench would not 
amend this apparent Miſpriſion of the Clerk 
- Aſſizes want of Adjournment from Day to 

ay. | 

This Matter of Amending in Criminal Proceed- 
ings ſuch a Miſpriſion of a Clerk as this is that is 
now deſired, has not been thought of fince the 
Time of the 8th of Henry VI. until now. And if 
the Queen's Council can thew no Preſident in all 
this Time, wherein ſuch an Amendment, even in a 
Civil Cauſe, by virtue of the 8th of Her. VI. hath 
been; much leſs in a Criminal Cafe. I humbly 
hope, your Lordihips will not let them amend this 
Writ of Diſt11ngas. 


AIR. Parker. My Lord, Mr. Montague has 
1 ſpoken fully to the particular Caſes that 
have been offer d on the other Side; therefore I 
will not go thro' them again: But I beg Leave to 
rake notice of ſome General Heads, from which 
they have argued, and to which moſt of their Ca- 
ſes are reducible ; and to diſtinguith them {ſhortly 
from the preſent Caſe, 


1. In the firſt place, I take it, that the Caſes of 
Captions of Ind ictments, removed hither by Cer- 
tiorari, and amended the fame Term they are 
brought in, come not up to the preſent Caſe. For 
the Certiorari commands the Return, not of a Co- 
py of the Indictment, but the very Record it ſelf : 
And the Indictment return d, is, in Judgment of 
Law, the individual Parchment that was in the 
Court below. And fo it is in Writs of Error : 
Except Writs of Error to the Court of Ning s- 
Bench in Ireland; and in that Caſe, the Books take 
notice, that only a Tranſcript is to be ſent, by rea- 
ſon of the Hazard of loſing the Original by the 


Danger of the Seas: And in caſe the Tranſcript 


arrive here ſafe, it is then ſaid to become, in Con- 
ſideration of Law, the very Record. And tho it 
be found expedient, for the Convenience of keep- 


ing the Records, and is now become the General 


Practice in other Cafes, to make a Tranſcript in 
another Parchment, and file that; yet if in Tran- 
{cribing there be a Miſtake made, your Lordſhip 
will amend ir, if it be diſcover'd in the ſame Term : 
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For in truth, that's not amending the real Indict- 
ment, but only amending the Return of the Juſti- 
ces to whom the Certiorari was directed; and pro- 
viding that a falſe Indictment be not foiſted in 
amongſt the Records, inſtead of rhe true. Which 
cannot Juſtify the mending the very Writ it ſelf; 
the Thing prayed in the preſent Caſe. 


2. Their Caſes of Amendments of Judgments in 
the ſame Term they are given, and ſo of other In- 
rollments of what's done in Court, will not make 

any Thing in this Caſe. The Reaſons given in 
thoſe Caſes, are, That the whole Term is, in Judg- 
ment of Law, but one Day: And the Judgments 
and Determinations of the Court are, that whole 
Day, in the Breaſt of the Court. And theſe be- 
ing only Amendments of what themſelves do in 
Court, which is not compleat till the Term be 
ended; they are not ſo tied up by the Clerk's haſty 
Entry of ir, but that rhe Thing may he alter d as 
they ſee Cauſe. But this is not applicable to a Writ 
which has paſs'd the Seal of the Court, and 
thereby receiv'd all the Sanction it can have, and 
has then iſſued out to a proper Officer, and is by 
him return'd back to the Court. The Term is, in 
the Judgment of Law, but one Day, with reſpect 
of what is the Act of the Court, and paſſes per- 
fectly in the Court. But it is impoſſible to ſay, 
without manifeſt Abſurdity, that the Term is to be 
conſider d as but one Day, in reſpect of a Wiir 
that is iſſued out one Day in the Term, to command 
Jurors to appear at another; or that the Day when 


the Officer comes into Court, to give an Account 


of his Obedience to a Writ, is the very Day of if- 
ſuing it. And therefore a Diſtinction is to be made 
between Things done in Court, which are incom- 


pleat during the Term ; and the Court's giving Di- 


rections to an Officer out of Court by Writ, which 
is perfect, and gone out from them in order to be 
obeyed. | 


3. I ſhould think likewiſe, that the Caſes they 
have mentiond, of the Favour allow'd the Crown, 
do not come up to this Cale ; becauſe, tho in Suits 
for the Recovery of Right, there be great Favour 
allow'd to the Crown ; and by the Statutes of A- 
mendments and Feofar/s, much Indulgence is given 
to the Subject, for the Recovery of Right; yer it is 
not ſo in Proſecution of Criminals, which is a Mat- 
ter ſtricti Zuris : And no Argument can be drawn 
from the Favour ſhewn in one Caſe, to infer, that 
the like Favour is to he allow'd in the other ; 
for they ſtand on quite difterent Grounds. 


4. I think, with Submiſſion, in the next place, 
that the Inſtances of Amendments of Proceſs, where 
nothing is done upon it, but barely to entitle the 
Party to ſome Proceſs farther; as of a Capras, in 
order to an Exigent, &c. will not come up to this 
Caſe, where the Writ is executed and returned, 
and the Tryal had upon it. 

In the Caſe of Rogers and Bird, that was cited 
on the other Side, 3 Co. 572. there was a Venire 


Faciay returnable Die Sab. prox. poſt Octab. Trin. 


but on the Roll, it was awarded returnable Co. 
Irin. And becauſe that was the Authority for ma- 
king it out, it was amended in the Return ; be- 
cauſe the Tryal was not had upon it, only it was 
return'd in order to the Diſtringas. But Popham 
there expreſly ſays, that if the Tryal had been up- 


on the Venre Facias, it were erroneous, and would 


not have been amendable. wh 
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Mr. J. Powe. Where is that, Sir? 

Mr. Parker. 3 Oo. 572. There is likewiſe th 
Caſe of 34 H. VI. 20 Brook's Amendments Pt, 
cit. 10. There were Twenty four Jurors retumn d 
upon the Venire Facias, and in the Hab. Cor 
one of them omitted: And there the Opinion of 
the Court was, That they ſhould make out a ne 
Hab. Corp. And tho' there it was plainly the Mi 
ſtake of the Clerk, that mention d only Twenty 


three, inſtead of Twenty four; yet the Court Was 


of Opinion that it could not be amended, but the 

muſt begin again where the Fault was made. 
19 H. VI. 39. A Juror was return d upon the I. 
mre Facias, by the Name of J. Hod; and in the 
Diſtringas he is named J. Hord ; and upon him 
the Sheriff return d Nihil, &c. And there was 2 
new Habeas Corpus awarded. Which Caſes ſeem 
to prove, that where there is ſomething done up- 
on the Proceſs, more than a mere formal Return 
that it is not amendable within the Statutes of Edw 
III. and Hen. VI. which were both of them made 
before theſe Caſes. | 


5. In the next 2 , I beg Leave to obſerve 
That there is a Difference between ſuch Caſes 1; 
have been cited, where the Thing was really done 
right, but by Miſtake enter'd wrong; and this 
Caſe, where really it was not done right. A; 
where upon a Diſtringas a right Juryman is really 
ſworn, but ſet down by a wrong Name, the Name 
ſhall there be amended ; becauſe the Thing done 
was really right, and only the Mention of it wrong, 
But in this Caſe it cannot be ſaid, that the Diſtrin- 
gas was really taken out right. The Writ was 
awarded the 23d of Ofober, on which Day they 
would have it bear Teſte : But it is not pretended 
that it was really taken out till the next Day, when 
it now bears Teſte. - - - - And as to what has been 
already offer d, that the N/ Prius ought to be 
awarded in Preſentia Partium ; and therefore not 
upon any other Day than the 23d, when the Vemre 
Facias was returnable, and the Parties in Court: 
I might here, I hope not improperly, add this far- 
ther; Thar that mult be underſtood, that the ma- 
king of the Writ ſhould be in the Preſence of the 
Parties: For the Entry upon the Roll, tho' com- 
monly called an Award of the Writ, is really an 
Entry of a Writ ſuppoſed to be then actually 
made; it is not ſo properly a Direction to the 
Clerk to make a Writ, as an Entry or Memoran- 
dum upon the Roll, or a Recording that there is a 


Command to the Sheriff, to diſtrein the Jurors to 


appear at a certain Day, Cc. And therefore if 
the N/: Prius is to be awarded in the Preſence of 
the Parties, the Writ is to be made in their Pre- 
lence. 

Mr. J. Poel. Do you mean, that they ſhould 
be in the Crown-Ofrce ? | 

Mr. Parker. The Writ is in Judgment of Law 
iſſued in Court, tho' actually wrote and ſealed in 
the Office; and if Teſte'd of that Day, is under- 
ſtood to be made in Court that Day; which is in 
Preſence of the Parties; that being the Day given 
'em in Court, and their Appearance. then enter'd. 
And we apprehend, that the Court does not com- 
mand, by the Entry of the præceptum eſt in the 
Roll, but by the Writ. The Sheriff, who is ab- 
ſent, cannot be commanded by the Roll, but by the 
Writ which is ſent to him: Therefore the Court 
then commands, when the, Writ is made : And 
therefore the Entry upon the Roll, præceptum ef 
Vic, is an Entry that there is ſuch a Command, 

| whic 


of a Civil Right; for it was a 


1704. 
which this Writ, on which this Tryal was had, 
cannot be, becauſe it bears Teſte after. But this 
5 only by the by: For however taking the Entry 
15 an Award of the Writ, yet the Writ mult be 
taken out as the Court awards it, and when the 
Court awards it; or elſe ir is without Warrant, 
and void. Indeed if it ſhould in Fact be made at a 
ſubſequent Day, and not actually wrote and ſeal- 
el the ſame Day it is awarded, yet if it bear Teſte 
upon that Day, your Lord{hip will not enquire in- 
to that Matter: But finding ſuch a Writ was a- 
warded, and that it appears by the Teſte to iſſue 
the ſame Day; will preſume it did really iſſue that 
Day, and that it is right. But the Writ being here a- 
warded the 23d, and bearing Teſte the 24th; if it 
did not iſſue the 23d Day, to alter the Tefte, fo as 
to make it appear to iſſue that Day, were to make 
it contrary to the Truth. 

This we take to have ſome Reſemblance to the 
late Caſe of the Warden of the Feet; where your 
Lordſhip was againſt altering the Day of bringing 
in the Record, when the Alteration would have 
been againſt the Truth of the Fact. And to make 
the Amendment here defired, would be ro make 
the Writ appear to have iſſued the 23d of Oclober; 
when the Writ it ſelf imports it was the 24th ; 
and this was the Truth of the Fact. 


IR T. Powis. My Lord, Having heard what 
0 has been ſaid on the other Side, I beg Leave to 
trouble you a lirtle by way of Reply. 

Mr. Broderick and Mr. Mountague make a Di- 
ſtinction, which they think will govern this Caſe. 
They fav, that the Crown has a great many Privi- 
leges, beyond what the Subject hath, where the 
Caſe concerns Civil Rights : But they will not al- 
low the ſame Privileges to the Crown, where there 
is a Criminal Proſecution. I know of no ſuch Di- 
ſtinction. For if this Privilege belongs to the 
Crown, in the Caſe of the Revenue ; ſurely the re- 
{training of Crimes is much more for the Publick 
Benefit : And by conſequence, the ſame Reaſon 
that gives the Crown a Privilege in a leſſer Matter, 
ought to carry it further in a greater Thing. 

In the next place, they do admit, that all the 
Acts of the Court may be amended ; as being in 
the Breaſt of the Court, during the ſame Term. 
And they deny not, but that rhe Jangment of the 
Court, which is the higheſt Act of the Court, may 
be revers d, or any way alter d or chang'd in the 
fame Term, without any Danger of building Clock- 


Houſes. And can any one ſay, that if theſe higheſt Acts 


of the Court may be alter'd, that the AQts of their 
Clerks may not be alter'd ? Thar the greater Things 
may be done, but not the inferior, when there is a 
Pure Miſtake ? ; 

No Man can but think it ſtrange, that a Mi- 
ſtake of a Clerk may not be alter d; but a Mi- 
ſtake even in the Judgment of the Court may. 

We come next to another Diſtinction. They 
fay, an Original Writ may be amended in the Caſe 
of the Crown; as in the Quare impedit, in Black- 
more's Caſe. For which they aſſign Two Reaſons : 
Firſt, It was a Writ of the Crown, for Recovery 
Lare impedit. 
And Secondly, The Judges obſerving the Fault in 
the Writ, did (as it ſeems) carry it to the Court 
of Chancery, and there it was amended, From 
whence they would infer, as if it were a new 
Writ. But that cannot he ſuppoſed ; for it was 
agreed, that it was the ſame Writ amended, and 
not a new Writ, 

Vol. IV. 
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Now ſee if that will not come to our Caſe. 
For if the Court of Chancery could amend a 2uare 
impedit, as coming from thence z cannot this Court 
amend a Writ that comes from hence? Here we 
are in the Caſe of a judicial Writ that comes from 
hence ; and therefore it may be amended here, as 
well as that could be amended in the Court of 
Chancery. 

But the great Matters endeavour'd to he avoided, 
are the Two Acts of Parliament of Edw. III. and 
Hen. VI. for the Caſes cited: I will not go over 
them again. And I do believe it is very true, what 
theſe Gentlemen inſiſt on; That it has been the 
common Opinion, that theſe Acts, or other Acts 
of Amend ments, do not extend to Caſes of the 
Crown. And generally ſpeaking it is right; be- 
cauſe all the later As of Amendments except Pro- 
ſecutions on Penal Laws: And the Statute of 
Henry VI. has ſo many Exceptions in Criminal 
Matters, that a Miſtake might from thence ariſe, 
that all are excepted, 

It is certainly true what my Lord Chief Juſtice 
Vaughan ſays, fol. 169, 170, and 419. That upon 
doubtful Words of an Act of Parliament, that are 
dark and dubious ; an Ancient Interpretation, ſub- 
mitted to for a long Time, is fit and reaſonable to 
be relied on in a doubtful Cafe. But a Thouſand 
Reſolutions, againſt a plain Ac of Parliament, can- 
not prevail Tho' it would be good Reaſon, well 
to confider ſuch a Law, and to weigh it well; but 
no ſuch Reſolutions can alter the Act. 

Here are Two Acts of Parliament: That of El- 
ward III. is in general Words of All: And how 
can any one ſay then, that it ſhall mean and ex- 
tend only to Some? | 

As to the A in the 8th of Henry VI. to ſay 
that the Words ſhall not go to every Thing that is 
not excepted, is to overthrow all Rules of Conſtru- 
tion, They have offer d nothing againſt that Sta- 
tute; but that ir has been thought it did not extend 
to theſe Caſes. 

The Caſe of Siderſin ſhews, that we do not ad- 
vance a mere new Notion, with reſpett to that 
AQ. Therefore I ſay, we have the Acts of Par- 
liament on our Side; We have the Privilege of the 
Crown on our Side: The Award of the Roll is 
right, and with us; and the Error was purely the 
Miſtake of the Clerk : For no Man can think it 
otherwiſe. 

We have this likewiſe on our Side, That we de- 
fire it may he amended in the ſame Term. For as 
the Court can ſet right their own Judgment in the 
ſame Term, much more what is the Act and Miſtake 
of the Clerk. 

Therefore we inſiſt upon ir, That our Caſes we 
have cited, are of good Authority for us ; and we 
by we ſhall have an Amendment, if it be ne- 


y. 


Mr. Attorney General. N 1 Y Lord, we humbly 

hope, that notwith- 
ſtanding what theſe Learned Gentlemen have urged, 
our Aſſertions by Law and Authority will prevail; 
and that this Miſtake is amendable. 

What has been ſaid before by Mr. Broderick and 
Mr. Mountague, they have laid it down for a 
Rule, That there is a great Difference between 
the Privileges belonging to the Crown in Matters 
of a Civil Nature upon the Statute; and Criminal 
Proſecutions : And that all thoſe Favours for the 
Crown, were only for Matters relating to the 
Right of the Crown in Civil Caſes, and not what 

Tttt 2 belongs 


of 14 Ed. III. does? 
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belongs to the Crown in its Politick Capacity. Tho' 


Mr. Broderick did not conſider : For ſure, by the 


Common Law, there was a greater Latitude for 
the Crown in Criminal Proſecutions, than for the 
Subject. 


3 Annz 
they ſhould have ſhewn us ſome Reaſon, why th. 
Statute of Henry VI. Cap. 12. ſhould not extend 
Amendments in Caſes of the Crown. 2 
And there is not that Ob jection to the Statute 
Hen. VI. Cap. 15 For it follows the Words of Fe 


In Caſes of Treaſon, they had no Benefit of Statute of Edo. III. and ſays, That no Man ſhalt 


Council; and that was far more to their Diſadvan- 


tage, than in Civil Caſes. It's true, that Inconve- 


nience has been regulated by the late Statute, That 
in the Caſes of Treaſon, the Party may have a Co- 
py of the Pannel and Indictment. But you ſe 
what the Difficulties were formerly in Criminal Pro- 
ſecutions for the People: All they had to do, was 
merely to plead Guilty or Not guilty. I think 
that anſwers their Objection as to that. 

Now there is in the next place to be conſider'd, 
what Mr. Mouritague ſays, That no Error in Pro- 
ceſs was amendable by Common Law ; and cites 
Lord Coke for ir. He ſhould have gone on with 
that Citation; for ir is certainly otherwiſe. 8 Coke 
156, ſays, Their own Acts are amendable by the 
Common Law, in the ſame Term; but at the 
Common Law, the Miſpriſions of Clerks in ano- 
ther Term, were not amendable, But we are in 
the ſame Term ; and ſure they are amendable be- 
fore Judgment. And Lord Coke tells you, they are 
amendable in the ſame Term. 


Now Mr. Mountague has gone a great way. He 


agrees, if ir were a Miſ-award of the Roll, you 
would amend it, but not the Writ. Now for that 
the Law is quite contrary : If you are wrong in the 
Roll, you cannor ſer it right ; bur if it be in the 


Writ or Proceſs, you may amend it by the Roll. 


Now here the Roll is right; and we deſire the Writ 
may be amended by it. 

If it had been in the Roll, I cannot tell whether 
we ſhould have applied to amend that. For if you 
have any Thing amiſs, you cannot amend it, but 
by ſomething to amend it by. But it may be a- 


mended in Caſe of the Crown, better than in that 


of the Subject. And tho' Mr. Mountague fays, you 
may make uſe of them in Civil Caſes, but nor in 
Criminal; yet we make uſe of this Argument, 
that the Crown has a Privilege more than the Peo- 
ple. We rely on that; tho Mr. Mountague ſays, 
that is not to be relied on. 


In the next place, Mr. Mountague ſays, This is 
within none of the Statutes of Amendments, ei- 


ther of Edward III. or of Henry VI. And that 


my Lord Coke ſays, fol. 157, b. That the Statute of 
Edward III. does not extend to Pleas of the Crown. 
And therefore Mr. Mountague's Opinion is, to go 
quite through, and exclude this Caſe from all the 
Statutes of Amendments. 

Now I can give an Argument, why it ſhould 


not be amended by the Statute of Hen. VI. tho' by 
the Statute of Edw. III. it is amendable. But why 


is it not amendable by the Statutes of Henry VI. 
Cap. 12, and 15- Which go further than the Statute 
I do agree, there is an Objection againſt the Sta- 
tute of Edward III. For there is the Word Party, 
which ſeems to imply Civil Caſes only. Bur even 
by that Statute, ſo ſoon as the Slip appears by 
Challenge, or any other way, it ſhall be amended. 
The Lord Coke might well on theſe Words make 
2 Doubt, whether the 14th of Edw. III. did extend 
to amend Caſes relating to the Crown: But the O- 
pinion of Coke in the Statute of 14 Edw. III. is ab- 
ſolute; but the other of 8 Hen. VI. is with a Rea- 
ſon, And why is it? Becauſe it is excepted, Now 


have, &c. 

Now Mr. Mountague ſays, the Exception Wa 
put in ex abundunti; and it may be intended the 
were but Inſtances of like Caſes. Now I ha J 
hardly ever heard, that Inſtances of Treaſon 
Felony ſhould extend to other Caſes of an inferior 
Nature: There is no Reaſon to carry it further t 
what is expreſs d. So that we think theſe Statutes 
ſtand for us ; and are applicable to all Records, 
as well for the Crown, as any elſe. | 

Mr. Mountogue ſays, They have the Opinion of 
all Ages againſt ir. But, my Lord, I deny that; 
becauſe there were Exceptions in many Statutes * 
fore and after the Statutes of Feofa:/s, that were 
not conſider d: But when they come to be conſi. 
der d, this muſt be determin d by conſidering the 
Words of the Statute; and not by general Opini- 
ons, taken up without Conſideration. 

There was in Co. Car. 25. a Caſe on the Statute 
32 Hen. VIII. where the Queſtion was, It Aſſignees 
of Copyhold Lands were within that Statute. And 
till a little before the Revolution, it was a received 
Opinion, that the Aſſignee ot a Copy holder was 
not within the Statute of Henry VIII. And chere 
is a Cale in Je. verton, 223. wherein it was fo re- 
ſolved: But when that Statute came afterwards 
to be conſider d, it was ſettled here, and has pre- 
vail'd ever ſince, that the Statute did extend to 
it; tho' before it was the prevailing Opinion that it 
did not. And accordingly the Practice has ſince been. 
So that Opinions that paſs ſub Silentio, that is, 
without Confideration, may be alter d when they 
come to be ſtared and conſider d. And therefore [ 
_— this Point will not prevail. 

y Lord, I agree that this Thing is of very great 
Conſequence : For if their Plea be allow'd, it will 
follow, that Criminals will eſcape for little Slips in 
all Caſes. And I know that even in Perjury, and 
other Crimes, few that have been convicted, but 
have got off, by reaſon of Errors in the Proceed- 
ings, tho” I have ſeen a great many convicted there- 
of. This is a great Inconvenience and Miſchief : 
And ſure Criminals are not to be the Favourites of 
the Law. | 

But as to theſe Proſecutions, there is another 
Conſideration; That it is more for the Honour of 
Juſtice, to have the Advantage to lay afide this 
Slip, than to ſuffer a Criminal to eſcape. - But how- 
ever, every one muſt have Juſtice : And if we rely 
on the Statute of Henry VI. no Conſtruction can 
avoid It. 

Then Mr. Broderick cites the Caſe of - - - - - « - « 
Where it is ſaid, that the Statutes of 7eofails 
do not extend to Caſes of the Crown. Now ſure 
that is not a Reaſon : Ir is contrary to all the Rea- 
ſons of Statutes. Where Statutes are to promote 
Juſtice, the Crown is bound as well as the Subject; 
it is for the Publick Good. Now Mr, Broderick 
has cited a Caſe againſt that; and that is in Styles, 
fol. 107. (Vid. Fol. 307.) the Caſe of Theobalds 
and Newton. There that Caſe was on the Statutes 
of 18 Eliz. and of 21 Fac. Now it's plain, they 
had no Conſideration of any Thing elſe : And 
why ? Becauſe in Proſecutions on Penal Statutes, 
the Court often rely on Exceptions : But however 
the Authority goes no furcher, bur they rely on the 

| Excepti- 
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Exceptions. Now if they had faid it was excepted 
by the Statute of Hen. VI. and that all the Books 
5 on it as excepted by that Statute; it they ſay it 
j; excepted by the Statute of Hen. VI. would that 
he taken as an Objection to the Statutes of 18 Eis. 
and 21 Fac.? No; it is a Miſtake. 

He has alſo cited Jelverton, fol. 60. Brigg's and 
Thompſon's Caſe. Now there was an Informariou 
on the Srarute of 21 Hen. VIII. againſt a Clergy- 
man, for Farming Lands; and a Venire was award- 
ed returnable wbicungue : But the Venire it ſelf, 
and the Diſtringas, were made returnable coram no- 


| bis, &c. which was ſaid to be erroneous. An Ex- 
ception was taken, and per Cur Let it ſtay. But 


it appears not that it was conſider d. 

Theſe Authorities are no Authorities. The firſt 
is not within either of thoſe Statutes we are now 
upon: And the other was never determin d by any 
Thing. as appears in the Caſe. And there is a 

eat Difference between the Statutes on which they 
were founded, and our Caſe. 

Mr. Mountague has gone a new way. He would 
have this to be not a Miſpriſion of the Clerk; be- 
cauſe he is afraid that a Miſpriſion is amendahle : 
For the Clerk had enquir'd , whether the Writ 
ſhould be Tee d the 24th of Ofober ; ſo that he 
fays it is a Forgetfulneſs, or Negligence, but not a 
Miſpriſion. 

Now I would fiin know what he means by that? 
Whether all Forgerfulneſs of the Clerks, is not a 
Miſp iſion of the Clerk? Thar is, any Negligence, 
whatever ir be, it is the Miſpriſion of the Clerk. Coke 
fays, it is a Miſpriſion of the Clerk, under the 
Word Neg/igence : And Negligence and Miſpriſion 
are by him frequently put for the ſame Thing. See 
8 C. 159. b. 160. b. 

So upon one Part of it ; that is, ſuppoſe the 
Clerk ſteal it away ; he ſays, that is under the 
Word Miſpriſion; and an involuntary Negligence 
of the Clerk, is a Miſpriſion. So this Clerk's Ne- 
gligence is a Miſpriſion, becauſe he did not look 
on the Almanack and the Roll. Theſe are Miſpri- 
fions by the Statute of Henry VI. 

As to the Caſes that have been cited, Mr. Moun- 
tague has anſwer d bur ſome of them. | 

As to that of Percival and Godfrey, Siderfin, fol. 
43. he ſays, that was not ſuch an Amendment, 
but a Suggeſtion of the Roll. Bur if the Roll 
could amend that which is a ſtronger Amend- 
ment, to preſent a Verdict; the rectifying of that 
makes it — for us, than it would be other- 
wiſe. 

He ſays, As to Harvey's Caſe, he denies it to be 
Law: But I believe the Authority of the Judges is 
to be preferr'd before his Opinion. 

And then for the next Caſe, Parker and Curſor, 
he queſtions that Opinion, becauſe not taken notice 
of by Hyghs. Now I believe the Judges that re- 
ported it, did underſtand it better than he that a- 
bridg'd ir. But whether he underſtood it or no, it 
alters not the Caſe. 

And then for Tufton's Caſe, he ſays it is a Civil 
Caſe. But, my Lord, it is a Criminal Caſe. A 
Quo Warrants is brought: They muſt plead Not 
guilty to the Uſurpation. So that theſe Caſes are 
under the ſame Conſideration as this is. 

Then there is the Caſe of King and Glover : 

hat was, where a Coroner was to amend an In- 


quiſition of Murther : But it was not proved that 


he did murther himſelf, &c. 
Mr. Mountague admits, the Jury may amend 


Matters of Form: But in that Caſe, when it is 
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brought into Court, it is not the ſame Verdi& as 
before. 

He cited the Caſe of - - - - - - - and Harvey : But 
ow Lordſhip gave him another Reaſon for that 

ale. 

And for the Caſe of Pau! Tracy, that Point was 


never determined. 


L. C. J. Holt. The Venire Facias never menti- 
ons the Time of, Cc. 

Mr. Art. Gen. Now that is not within the Sta- 
tute of Henry VI. So that we have nothing to do 
with it. 

And as to the Caſe of Dyer. fol. that does 
not concern the Statutes of Feofarls. And in Fitz- 
herberts Caſe, the Court was of Opinion, they 
could not amend, by reaſon of the Exception. 
Whereby they ſhew plainly, they thought the Sta- 
tutes would have extended to that Caſe, had it not 
been particularly excepted. 

I do not obſerve any other Matter, but that of 
the Ni Prius. If the Writ muſt be made our in the 
Preſence of the Parties; they ſay, that immediately, 
when the Perſons appear, the Wrir is to he iſſued. 
But that is impoſſible, and contrary to Reaſon and 
Authority. 

We think, on theſe Reaſons we have troubled 
you with, we have the Law on our Side. Only 
one Thing I muſt beg Leave to anſwer to what 
Mr. Broderick ſays as to Percival's Caſe : It was a 
crying Thing, and it might be an extraordinary 
Judgment. Where Judgments are given, they are 
to go according to the Courſe of Law : Juſtice 
is to be done to all. And as no extraordinary 42. 
thod is to be made uſe of againſt a Criminal, ſo 
none is to be uſed to fave him 

My Lord, We think the Statute of Henry VI. 
does allow ſuch an Amendment as we detire ; and 
that no Statute does reſtrain it: And theretore, I 
hope, we thall be allow'd ro amend this Error. 

There is one Matter more, Lord Coke. in his 
8th Report, 163. 4. favs, The Statutes of Henry 
VIII. and that of 41 E/z. do not extend to Pleas 
of the Crown ; becauſe they are excepted in the 
Att Eliz. and that of Hen. VIII. does not extend 
to em. 

We agree with the Lord Coke in every Thing, 
that the King can't amend by that of Her. VIII. 
tho' there is no Exception : And the Reaſon is, be- 
cauſe ir ſpeaks only of Suits berween Party and 
Party. And the other Statute of 13 E/z. is not 
large enough, extending only to Treaſon or Felony, 
becauſe they only are excepted. 

My Lord, We think we have my Lord Ces 
Authority with us, and even the very Words of the 

At of 8 Hen. VI. And tho' this Caſe has not 
been ſo fully confider'd before ; yer we hope it will 
be confider'd now; and that we ſhall be allow d 
this Amendment. 


Mr. Broderick. 1 thought not to have faid any 
Thing more: But becauſe I have been named two 
or three times by Mr. Attorney, I defire - - - - - 

Mr. Arr. Gen. The Reply is ours. 

Mr. Broderick. My Lord, I beg Leave to ex- 
plain my ſelf in ſomething that has been miſun- 
derſtood. I think I did not ſay what I am char- 
ged with. Mr. Aztorney tells you I ſaid, that 
none of the Queen s Prerogarives extend to Cri- 
minal Proſecutions. 

Mr. Att. Gen. I ſay, you ſaid, there is great 
Difference between Civil and Criminal Caſes : 
And that the Queen's Prerogative is intended * 

7 


2 2 am 
* Ar — 2 


694 


ly of Amendments in Civil Caſes, but not applica- 


ble to Criminal Proſecutions. 3 
L. C. J. Holt. Mr. Prodericꝶ ſaid it did extend 


to Amendments in Civil Caſes, but not in Cri- 
minal. | 

Mr. Proderick. And I do make a Difference be- 
tween em. For in Criminal Proſecutions by the 
Crown, an Amendment can't be : But in the Caſe 
of a Quure impedit, which is a Civil Cale, there it 
might. 

Mr. Art. Gen. The Reply is ours; and they 
ought nor to break in upon us. 

L. C. J. Holt. If you will fay any thing as to what 
has been miſtaken, you may. The Caſe of Sherrer 
and Talbot is not to the Point: That was an A- 
mendment, not in Behalf of the Crown, but of the 
Subject; and in a Civil Caſe. Twas in a Quo 
Warramo ; wherein if the Subject take a limited 
Diſcla mer, and the Officer on the Roll enter a ge- 
neral Diſclaimer without Limitation, God forbid 
but that ſhould he amended. But then even on the 
King's Side, if the Original Indictment be right, 
and the Plea Roll be miſtaken ; ſure the Plea Roll 
ſhall he rectified by the Indictment; and the Plea 
is to be made according to that. 

The Caſes of Tufion and Harris are ſtrong Caſes. 
In that of Harris there was an actual Tryal; and 
yet no Iſſue joined. He was indeed inditted as 
Criminal, and the Iſſue was enter d; & de hoc po- 
nit ſe ſuper Patrium, but without any Joinder 
thereupon : and ſo no compleat Iſſue. Tis true, 


in Capital Caſes, they are free to join Iſſue or not: 


But in other Criminal Caſes tis otherwiſe ; there 
muſt be a Joinder. And as to the Caſe of Tuſton, 


that was an Amendment that went very far. That 


was an Information for Recuſancy againſt the Huſ- 


band and Wife, for Recuſancy of the Wife. The 


Wife comes in, and ſhe alone (whereas it ſhould 
have been the Husband and Wite) pleads Not 
guilty ; and Iſſue join'd thereon : And it was 
mended by the Docket ; for that was right. Ir 
has been held. that the Statute of Henry VI. did 
not extend to Criminal Matters; as Lord Coke ( in 
Blackmore's Caſe) is exprelly. 

Mr. Arr. Gen. But, my Lord, he gives the Rea- 
ſon of that Exception. | 

L. C. J. Holt. Now the 8th of Henry VI. has 
this Exception: And in Stiles, 304. no Mention is 
made of the Statute of 8 Hen. VI. but that was by 
reaſon they thought it would not help them. And 
then the Query is, Whether this Caſe be within 
that Exception, and (as in Civil Caſes) may be 
amended ? But this is a Caſe of a different Na- 
ture ; and I will not ſay any thing now in the 
Point of this Caſe, becauſe of the Conſequence : 
Tho' I ſuppoſe it is not excepted by the Statutes: 
And I believe you don't defire our preſent O- 
pinion. 

Mr. Art. Gen. Yes, my Lord, I deſire the Opi- 
nion of the Court in this Caſe ; and I think it is 
of great Conſequence to us to have it now. 

L. C. J. Holt. If you inſiſt on it, I muſt ſee if 
- can form an Opinion; but I would willingly de- 
er it. 

Mr. Att. Gen, My Lord, I lay it before you 
with Submiſſion. 6 

Mr. J. Powe/. It is a new Thing, and taken up 
againſt the current Opinion. Perhaps they might 
take it on Lord Coke's Opinion ; and did not exa- 
mine it, as they ſhould have done. 

Mr. Att. Gen. My Lord Coke does not ſay fo 


himſelf. 2 
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Mr. J. Fowel. No: But becauſe he fiys it is ex. 
cepted, they gave Credit to his Words, and did 
not examine into the Buſineſs: And I believe that 
was the Foundation of this Opinion. But if you 
think it is amendable in the fame Term, becàuſe 
the Court may amend their own Judgments the 
fame Term; you mult ſpeak to that Point, 

I do not know that they can amend their own 
Judgment in this Term: Tho' indeed, if it be 3. 
mendable at all, it is amendable this Term. Be. 
ſides, I ſhould make no Difficulty but that it is a 
Miſpriſion of the Clerk; and it was his Negli- 
gence not to do it by the Warrant. And if this 
were in a Civil Proceſs, I believe it might be 4. 
mended in any other Term: But this being in 3 
Criminal Matter; and the current Opinion being 
that none of the Statutes did extend to Criminal 
Matters, it ought to be well confider'd ; for the 
current Opinion is a great Thing. | 

Mr. Arr. Gen. There is no doubt of it, it ought 
to be conſider d: But it is fit for me to defire your 
Opinion. | h 

Mr. J. Powzs. I believe theſe Statutes were ne- 
ver ſo ſcann'd before; and I believe this Matter has 
been more ſearch'd into now, than ever it has been 
before. But it has been the general Opinion, that 
none of the Statutes of Feofar/s did extend to Cri- 
minal Caſes : That may ariſe, becauſe all the Sta- 
tutes take in ſo large a Compaſs. All Indictments 
and Informations, and no doubt the latter Statutes, 
do not extend to ſuch Caſes: And the Opinion 
might ariſe from that. 

But now this Statute of the 8th of Her. VI. has 
Exception of Felonies and Treaſons, and none elſe; 
and you cannot extend the Exception further. Ir is 
a Caſe of Difficulty, but ir ariſes from the com- 
mon Opinion ; otherwiſe we might give our Opini- 
on now without Difficulty : For the Words are as 
clear as may be; and it is againſt Reaſon, to ex- 
cept Things that that Statute did not except. But 
being a Thing that is not ſo particularly contin'd 
to this Term, (for the Statute mentions nothing 
of Terms) if it be amendable, ir may be amended 
in another Term. 

But indeed, for Matter of Judgment, becauſe the 
Judgment mult be in the ſame Term, in the Caſe 
of the Amendment, we may as well do it in this 


Term: And we may take ſome Time to confider 


of it, and tell you what our Opinion is. 

Mr. J. Gould. I ſhall not now ſay any thing in 
this Caſe, bur reſerve my ſelf entirely till the 
Court give their Opinion. 

But as to that Caſe you were citing, Perry's 


Caſe, the Caſe was Perry and Munday ; for I was 


of Council in the Caſe. There was an Informa- 
tion againſt Perry and Munday tor forging a Bond: 


They laid their Forgery at Sherburn. The Publica- 


tion was at Dorcheſter ; and the Venire was Dor- 
cheſler. The Verdict was for the King. They 
brought an Arreli of judgment atierwards ; and 
the Queſtion was debared on the Statute of 16 
and 17 of K. Charles II. whether this were not 
within the Scature. Now there they agreed, that 
that Information, becauſe ar Common Law, was 
without the Purview of the Statute. 

L. C. J. Holt. That was an Information upon a 
Penal Law. They queſtion d whecher it was with- 
in the Purview of the Statute; an4 :uey thought it 


was not help'd by any Statute. That inews the O- 


pinion of the Lawyers : They thought ic not with- 
in any of the Statutes of Feofazils ; and the Verdict 
was ſet aſide. 

Mr. Bro- 


1704. 
Mr. Broderick. Yes, my Lord: And the Court 
awarded a new Venire Facias. | | 
L. C. J. Holt. There is a great Regard to be had 
to Practice. There were Great Men at the Bar at 
that Time ; and they did not think at that Time 
that it was within the Statute. 

As to what you ſay of Copyholds, it has indeed 
been held, that the Statute did not extend to an 
Aſſignee of Copyhold Lands, or to a Covenant on 
the Alienation of the Copy hold by Leaſe. 

Mr. Art. Gen. It was here argued that. 

L. C. J. Holt. It was my Opinion, that all Sta- 
tutes extend to Copy holds, if it be for the Be- 
nefit of the Copyholder, and not one jot to the 
Prejudice of the Owner: And therefore the Reſo- 
lution of Jobbin's Caſe was that we went on. You 
muſt ſtay till the laſt Day of the Term. 

Mr. Arr. Gen. My Lord, I think we have 
ſewn that it is amendable by the Statutes ; and if 
not ſo, by the Common Law. And we have all 
Points with us. 

Sir T. Powzs. My Lord, 1 doubt it will be in- 
fiſted on, that in another Term ir cannot be a- 
mended. 

I. C. J. Holt. Move us the laſt Day of the 
Term. It is certainly the Miſprifion of the 


Clerk. 


November 28. i. e. The Loaf? Day of Michaelmas 
| Term. | 


Sir T. Porois. My Lord, We come in the Caſe 
of the Queen and Mr. Tutchin, if your Lordſhip 
be ready to give your Opinion. 

Mr. Arr. Gen. Call Mr. Tutchin. 

| [ Who appeared. 


I. C. J. Holt. I muſt defire you to ſtay in this 


Matter till the Firſt Day of the next Term. 

Mr. Art. Gen. My Lord, We did expect your 
Lordſhip would have given your Opinion now. 

L. C. J. Holt. For my Part, I ſhould rather de- 
ſire Time till the next Term: But if you are not 
willing to ſtay till then, you muſt take ſuch an O- 
pinion as we can give. 

Mr. Att. Gen. I ſubmit to what your Lordſhip 
ſhall determine. 

L. C. J. Holl. It may be, I may be then of the 
ſame Opinion I am now ; but then I may defend 
my Opinion better. I would only put it off to the 
firſt Day of the next Term. 

Mr. Arr. Gen. My Lord, I have laid the Matter 
before you; and I acquieſce in what you ſhall 
think fit. 

Sir T. Potois. Upon the Obſervation of Black- 
more's Caſe, where Lord Coke ſays, the Court can- 
not amend Miſpriſions of Clerks in Proceſs in ano- 
ther Term; if we have not Judgment this Term, 
we ſhall loſe that Advantage. 

Mr. Att. Gen. There are Two Points in this 


Caſe : One is, that it is amendable by Common 


Law ; the other, that it is not excepted by the Sta- 
tute of Henry VI. 

Now 'my Lord Coke fays, Error in Proceſs is 
amendable in another Term. But we ſubmit to the 


Court: I preſs nothing. 


Mr. J. Powe!. Coke ſays fo : But I believe no 
Man will ſay, that ever a miſtaſten Writ was a- 
mended in another Term. Therefore he muſt in- 
tend the ſubſequent Proceedings, or Procels : It 
may be the Proceedings of the Original Entry on 
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their Award, that may be amended in another 
Term ; and Coke muſt mean that. There have 
been Entries of Awards amended in another Term; 
but the Miſtake of a Writ was never amended in 
another Term, that I can find. | 

L. C. J. Holt. If we put it off to the next 
Term, and our Opinion ſhould be againſt the A- 
mendment, he cannot be try d in that Term. 

Mr. Arr. Gen. My Lord, I ſubmit it to 
you. 

Mr. J. Powel. We cannot now give ſo full Rea- 
ſons ; yer I have center d my Opinion in the 
Caſe. | 
Mr. J. Gould. I was ſometime of Opinion, 
that it was amendable by the Statute ; bur really 
looking on the Caſes that have been cited, that is, 
the Caſes thar are in Pleas of the Crown, it is not 
amendable by the Statute of Henry VI. I fay, I 
formerly thought ir might be amended by virtue 
of the Statute : But upon Peruſal of Blackmore's 
Caſe, Cc. it ſeems to alter my judgment. But 
notwithſtanding, I hold, that at Common Law it 
may be amended. For what means all the Caſes 
that are now extant ; rhe Caſes of Informations, as 
the Caſe of Sir Humphry Bond, &c. ? 

The Caſe cited by Te/verton, in 2 Bulſtrode 35. 
is very ſtrong. There were Two indicted for Fe- 
lony, and found guilty, The Judge ſaw that it 
was in the ſingular Number, and ſtay d Judgment : 
And they moved afterwards in another Term ; and 
there, by the Judgment of Nine or Ten Judges, it 
was amended ; and the Men were both hang d. 

Why now, it muſt be by the Statute Law, or 
by the Common Law, that it was amended in that 
Caſe. By the Common Law, I ſay, it is amen- 
dable. | | 

There is a Caſe in Raymend's Reports, 440. It 
is an Indictment on a Certificate of a juſtice of 
Peace, that Ing/efie/d4 being a reputed Papiſt, had 
refuſed to rake the Oath of Supremacy, Sc. Upon 
Not guilty pleaded, the Jury found the Commith- 
on in hec verba, &c. | 

It was objected, That the Certificate was not 
found under Seal of rhe Juſtices, bur only in hec 
verba : And they did amend it. 

This is the ſame Caſe. And I take it, that ſuch 
2 Fault, as does not alter the Iſſue, nor rhe Tryal, 
or Crime, is a Thing thar is amendable. 

Now there is Sir John Cyrſon's Caſe, in 2 Cs. 
It is a ſtrong Caſe. There is an Information a 
gainſt him and his Wife for Recuſancy. The Wife 
only pleaded Not Guilty. The Queſtion was, 


Whether this were right > And whether they 


ſhould amend it? And it was refolved, that it 
ſhould be amended. 

The Caſe in Siderfin, that is ( 1 Siderfin, 243. 
the Caſe of Percival and Godfrey, I do nor doubt, 
for my part, but it is amendable; and take it as 
ſtrong as this is. They were indicted for a Riot: 
A Venire Facias iſſued Vicecomitibus Cunterburiæ; 
and it was return'd by One Sherift. They examin'd 
into the Truth of the Caſe, and they found there 
was but One Sheriff : And the Queſtion was, whe- 
ther this was amendable ? And it was reſolved it 
ſhould be amended ; and allo that it was amenda- 
ble at Common Law. | 0.0 

I muſt confeſs, I do not ſee that there is any 
Reaſon in the World againſt it. There is but only 
one Caſe that ſeems to be againſt it; that is the 
Caſe of Theobald and Newton, Styles 307. There 
indeed, by Ro//s Opinion, it was not _— 

ble, 
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ble, c. But that is only a fingle Opi- 
nion. 

And as to the Caſe between the King, and 
Read and Dawſon, (it ſhould have been Two 
Caſes) there twas held, That the Statute of Feo- 
fails does not extend to Informations of Intruſi- 
ons; and yet it was ruled, that it ſhould be a- 
mended. 

Indeed, my Lord Ha'es, in Keble, 191, 215. 


[He means Triſden; Vid. Keble, 191, 158, 215. 


did hold, that it was amendable within the Sta- 
tute ; and that the Amendment would ſtand in 
need of it: But it was ruled Contra; and that it 
needed not the Help of the Statute of 7eofar!s. 
And I muſt needs ſay, if the Caſe of Fradley and 
Banks, in 2 Croke, 283. and in Telverton, 204. were 
not in the way, I think the Writ had been good 
enough ; for it is a Continuance from Day to Day, 
2 the Tefte is the 24th, and the Award the 
23d. 

Now in my Mind, an Award the 23d of a Writ 
the 24th, is a perfect Continuance. And the Caſe 
of Bradley, &c. as it is in 2 Croke, 283. does not 
pie rv this ; tho' indeed that Caſe of Bradley, 


das it is in 7elverton, is contrary 3 but that ſeems mi- 


ſtaken. So that I do think, on the whole Matter, 
it is amendable at Common Law. 


Note, Powis accorded with Gould, that it was 
Amendable ; but Powel argued contra, that 
it was not. 


I. C. J. Holt. I ſhould have been glad to have 
had Time till next Term, to conſider of this Mat. 
ter: For tho I am ſatisfied in my Opinion, yet 
perhaps I may not give others that Satisfaction con- 
cerning it, as I might have done if I had had a lon- 
ger Time. 

I am of Opinion, That this is not amendable, 

neither by the Common Law, nor by the Sta- 
tutes. 
_ FErft, It muſt be admitted, that this is a Fault 
in the Writ, in a Point that is material : Thar is, 
The Tee, which ſhould have been Die Lung, the 
23d of Ofober, and it is the 24th : For the 23d is 
the Day that the Defendant has in Court on the 
Return; and that being the Day he has in Court, 
the Tefte of the Writ to continue the Proceſs 
ſhould have been that very Day. 

Now I do not underſtand what my Brother 
Powis ſays, That there is no Interval between one 
Day and another. I would fain know, if a Day 
be appointed for a Man to appear on ; and then he 
has another Day given him, when he appears 
not: As, if a Man appears the 23d of October, 
and there is a Day given, the 24th ; will nor 
this be a Diſcontinuance ? No queſtion bur ir 
is: Becauſe he being in Court the 23d, and having 
no Direction the 23d when to come again, he 
is out of Court. Then ſhall you give another 
Day behind his Back? That cannot be in Reaſon. 
His Day in Court is the 23d of October; and that 
Day he ſhould have another Day appointed. He 
has a Day in the Roll, but not in the Writ : That 
is iſſued behind his Back, the 24th ; at which 
Time he is not in Court. Then if this be ſo, 
here is a Writ iſſued behind the Defendant's Back, 
and without any Award of the Court: For the A- 
ward is, Die Lune Sancti Michaelis, which is 
the 23d of Offober ; then there is a Præceptum 
eſt that Day. Now when this Writ iſſues the 
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24th ; is this Writ warranted by the Roll? No 
ir is not; but another Sort of Writ, different from 
that which the Court awarded Therefore beine 
another Writ than what was awarded; where S 
there any Authority for it > Or how can the Jy, 
be diſtrein'd upon it? | 4 

The Writ that iflued the 24th, is another Wit! 
For there is a material Varying between the 
Writ that iſſues, and the Award of the Roll; one 
is the 23d, the other is the 24th. | 

The Day of the Writ is material: And when it 
bears Teſte, it is in the Judgment of the Law , 
Writ of that very Day ; as it was adjudg'd in the 
Caſe of Owen verſ. Baily, 17. Ch. 2. in a Trover 
and Converſion. | | | 

A Defendant, that is condemn'd in Debt and 
Damages, ſells his Goods bona fide, between the 
laſt Day of Trinity Term and the firſt of Auguf 
After he had ſold his Goods, the Plaintiff rakes 
out a Fieri Facias, Teſte'd the firſt Day of Trini- 
ty Term; which was before the Sale, tho' taken 
out after; ſetting forth, That the 4th or 5th of 
Fuly, he had ſeized theſe Goods in the Hand of 
the Vendee : Tho' the Writ was not taken out actu- 
ally in Trinity Term, yet bearing Date then, and 
the firſt of Augaſt the Goods were ſold ; yet the 
Writ being Tee d the firſt Day of Trinity Term, 
twas held not amendable ; and that the Hands of 
the Vendee were bound by it. 

Now this Writ here is, in the Judgment of the 
Law, iſſuing out of this Court the 24th of Ocfoher. 
If we ſhould amend this, what Alteration ſhould 
we make? We muſt make it another Writ : For a 

Writ that iſſues out of this Court the 24th, can- 
not be a Writ that iſſues out the 23d; and if 
we amend it, we make it as difterent as poſſibly 
can he. | | 

Now why ſhould we amend it ? As we now 


take it, by the Statute of Henry VI. the Writ is 


good in it ſelf; but it is not, as the Court awarded 
it. The Meaning of the Statute was not to mend 
miſtaken Writs, but Miſtakes in Writs : The Sta- 
tutes meant nothing but that. Not that you ſhould 
amend a Writ that was good in it ſelf, and fit it 
to your particular Purpoſe. 

Now here is a Writ executed in the {ame Term: 
Yet to make this Tryal to be good, what muſt you 
do by this Amendment ? You muſt make it to be 
another Writ : For you muſt make the Writ, even 
contrary to Truth, to be the 23d, which was the 
24th : And therefore it cannot be made good ; nor 
can the Tryal be made good. You would make it 
the 23d, where it is indeed the 24th; and ſo you 
would change the Nature and Subſtance of the 
Writ. Is not this a material Variance, and diffe- 
rent from the Award of the Court ? 

Before the Statute of Feofals, if it had been in 
a Civil Caſe, it is help'd by the Statute of the 8th 
of Henry VI. Becauſe it is a Diſcontinuance of 
Proceſs, it is help'd by that Statute ; but that 
Statute extends not to this Caſe. I would fain 
know, whether there has been any Amendment, in 
any Caſe of this Nature, ſince the Statute of Hen. 
ry the VIth? It's true, Teftes of Writs have been 
often amended ; but that was, where it was a void 
Teſte ; as on a Sunday, or out of Term ; or where 
it is impoſſible, as after the Return, Nc. That is 
a void Teſte, if it bear Date on a Sunday, or in the 
Vacation. 

In Civil Caſes it is amendable ; becauſe it is 
the Fault of the Clerk by miſtaking a Day ; as in 

| | making 
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making it on a Sunday , or in a Vacation- Time: 
There may be Reaſon for it ; and ir may be amend- 
ed by the Statute of Henry VI. becauſe plainly a 
Miſtake of the Clerk. And on this Reaſon is that 
Caſe in Teſverton, 64. and the Caſe of Bradley and 
Fanks, 204. There was a Vemre returnable one Day; 


and the Teſte of the Diſtringas was of the ſame 


Date, and the ſame Day with the Teſte of the Ve- 
nie; and that was held amendable, becauſe it is 
;mpoſſible you ſhall diſtrain before the Return of 
the Venire ; and the Diſiringas bore Teſte the ſame 
Day with the Verure : So that the Teſie was re- 
ugnant to the Writ it ſelf; and therefore the Writ 
is naught in it ſelf, becauſe it was to diſtrain a Jury 
that was not ſummon 'd. But the Law has always 
been, That if upon the Return of one Writ, there 
is tö be another Writ awarded; that other Writ 
muſt be Tee d on the very Day upon which it was 
awarded, and the Return of the former. | 
And that Caſe of Bradley and Banks, in 2 Co. 
and I/. is very ſtrong to this Purpoſe. There 
the Perſon came in on the Exigent, and pray'd Oyer 
of the Writ and all Meſne Proceſs : And therein 
appeared a Gap. the firſt Proceſs being returnable 
Decimo ſexto Otobris, and the Appeal being re- 
turnable Quindena Sancti Michaelis, that is, the 
16th of October, were well. But the alias Capias 
goes out Tejte'd the 23d of October, which being 
Seren Days aſter the Return of the former, that 
was wrong; for it ſhould have born Tei the 16th 
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of Odober, then it had been right; but being the 


224, there was a Gap; and therefore it was held a 
Diſcontinuance. * 

And this is the Practice of the Common-Pleas, 
tho' not ſo much obſerved here in this Court, in 
Writs of Enquiry of Damages : But enquire of 
them in the Common-Pleas, and they will tell you, 
the ſubſequent Proceſs ought always to bear Teſte the 
Day of the Return of the tormer Writ. If you go toa 
Capras, either in Outlawry, or to diſtrain a Man; 
the Second Diſtringas is always Teſted the Day of 
the Return of the Firſt ; and the Third is always 
Ieſe d the Day of the Return of the Second: And 
if it hear Teſte the next Day, all Proceſs is diſcon- 
tinued, | 

Ay, but you ſay, it is a Miſtake of the Clerk. 
It is ſo : But we are to judge of the Thing it ſelf, 
whether it is by way of Negligence, or for want 
of Skill. For ought I know, it may be for want 
of Skill, that it is Teſte d another Day: Bur every 
Clerk does not know this. Nay, ſome have pre- 
tended to know, that it need not bear Date the Day 
of the precedent Writ's Return. Why then might it 
not be an Error in Skill ? If he thinks it a right 
Writ, and ſays it muſt be Tee d the 24th, this is 


want of Skill ; and then ir is not amendable. 


And then this being a wrong Writ, the Teſte is 
material; and its being Teſted the 24th, is a 
Miſtake ſo material, that if it had been a Civil 
Caſe, I ſhould have been againſt the Amendment; 
and therefore much more in this Caſe, I think, it 
ought to be quaſh d, and a new Venre awarded. 


Mr. Att. Gen, If the Court decide it, I cannot 
tell what co ſay. 

Mr. J. Powzs. What have you to ſay ? 
Mr. Azz. Gen. The Court is divided, and there 
it hangs, 

I. C. J. Holt. I would not be underſtood other- 
wiſe than thus: I do not ſay, this Caſe is within 
the Statute 3 but I look on it to be ſo material a 


Variance, that it is not amendable. 
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Mr. Arr. Gen. The Court being divided in their 
Opinion, I know not any Rule to ſtop Judgment. 
Mr. J. Porois I know not how far it may go in 
Criminal Cafes. That which ſway'd with me, was, 
to ſee ſo many bold Amendments in many Caſes  - 
that went with me very far; and which were ſaid 
to he done by Common Law. = I :*k 
What I ſaid as to coming the next Day, I did 
not rely on it; tho' it did ſeem to alleviate the 
Thing. But I was fo tender in the Caſe, that I did 
think it might be better to have a new Tryal. I 
have held, in my Opinion, with my Lord Chief-Ju- 
ſtice Ho/r and Mr. Juſtice Powe/ a great deal. 1 
was tender before in the Point : And I do join with 
my Lord Chiet-Juſtice Holt and Mr. Juſtice Powe!, 
that there ought to be a new Tryal, and a new Di- 


ſtringas. 


Mr. Aft. Gen. With a Rule, I ſubmit ; but 
without a Rule, I would have ſigned Judgment. 
Mr. Mountague. My Lord, We move to ſer afide 
this Tryal, hecauſe it is irregular, | 

Mr. Art. Gen. If you make a Rule, we need 
not diſpute it. 

Mr. J. Powe/. Judgment goes of courſe, unleſs - 
you ſtop it. | 

Mr. Arr. Gen. There is no Rule to ſtop it : 
And then I can fign my Judgment. ; 

Mr. Mountague. My Lord, Tho' the Court can 
make no Rule for an Amendment, becauiz rhe 
Judges are divided about that Point; yet I humbly 
conceive, your Lordſhip, and the reſt of the Judges 
do agree, that the Writ, as it now is, is naught 
and therefore I hope, you will let us have a Rule 
to ſtay Judgment. 

L. C. J. Holt. Mr. Attorney, They have been mo- 
ving to have a new Tryal. "= 

Mr. Art. Gen. Twould be a Breach of Duty in 
me, not to ſign my Judgment, if you don't make a 
Rule while it is under Conſideration. 

L. C. J. Holt. Here was Leave given to move 
in Arreſt of Judgment; and there is no Rule for 
ſigning Judgment. 

Mr. Art. Gen. There is no Rule to ſtop it. 

Mr. Mountague. What is the Rule that was 
made upon my firſt Motion ? 


Clerk reads, Die Martzs proximo, &C. 


Mr. Mountague. We take it, that tho' the Court 
be divided about the Amendment; yet ſince there 
can be no Amendment, the Writ being naught, we 
ought to go to a new Tryal. 

1 _ J. Powel. By all means, go to 4 new 

al. 

Is J. Powzs. It is in a Caſe that was never 
ſo much look d into before. | 

Mr. Arr. Gen. If we muſt have a new Tryal 
in this Caſe, we are in a worſe Caſe than I thought 
we were; for we are to begin Proceſs again. But 
if a Rule be made, we mult ſubmit. 

Mr. Mountagur. There was a Rule made at the 
Side Bar, upon my Motion there , Thar all Things 
ſhould ſtay. | 

Mr. Att. Gen. That was not a Place to move 
for à Rule. g 

'L. C. J. Holt Thar is to Ray in flatu quo the 
were then. There is no Rule for Judgment to 
ſtay. 

Mr. Arr. Gen, If on Motion to arreſt Judgment, 
the Judges of the Court are divided, I have heard 


Mr. J. Pore- 


it ſaid, that Judgment may be enter d. 
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Mr. J. Powis. I faid at the beginning, I was in- 
clinable to have a new Tryal. 

L. C. J. Hohl. I know not what you mean. You 
aid, you were inclinable to have it amended : I 
would have it amended, it I had followed my 
Fancy. > Oo 
Mr. J. Powel. If my Brother has changed his 
Opinion, he may : For we have been arguing, that 
we may change our Judgments. 

L. C. J. Holt. You have any Time to-day to 
move it again. Put us in mind of it : I may change 
my Mind too, it may be. | f 

Mr. J. Powzs. I judge not how it may go in 
Criminal Matters: But all are of Opinion, that it 


ſhould not ſtand as it does. 
L. C. J. Holt. The Court is divided that it 


| ſhould be amended ; but not that ir is well as it 


is: And that is Mr. Artorney's Motion, to alter 
what is to be amended. 
Mr. J. Poel. Mr. Attorney makes no Motion, 
ſor a Rule; but would have it ſtay as it does. 
L. C. J. Holl. That it may remain in ſtatu 
40. | | 
- Mr. Att. Gen, If you cannot agree in your 
Judgment, I ſubmit it to you, whether I may not 
enter Judgment for the Queen, tho it be not a- 
. mended. 
Mr. Mountague. We hope Mr. Attorney ſhall 
not be permitted to ſign Judgment in this Caſe : 
For tho' tis true, that there can be no Amendment, 
becauſe the Court is divided; yet I do not appre- 
hend that it is right as it is. | 
Mr. Arr. Gen, If the Court be divided, no Rule 
can be made. | 
Mr J. Powzs. Let there be a new Tryal. 
Mr. Mountague. Mr. Aitorney, The Court would 
=_ a new Tryal : And I think you had better 
0 ſo. 
Mr. Art. Gen, I want none of your Dire- 
ctions. 
Mr. Mountague. I may take notice of what the 
Judges ſay. | 
L. C. J. Holt. And he will make uſe of what we 
ſay, as far as is convenient for him. 
| Mr. Arr. Gen. But Mr. Mountague muſt not 
pretend to give Direction what I am to do. 
Mr. Montague. I don't give you Directions; 
| — I hope I may take notice of what the Court 
ays. | 
I. C. J. Holt. Mr. Attorney, We believe you 
don't want their Advice. 
Mr. Aft. Gen. But they are very ready to 
give it. 
Mr. Mountaguc. I only took notice to Mr. At- 
torney, how far the Court was agreed: And only 
moved, that the Rule, which I did conceive was 
pronounced by the Court, might be taken. 
Mr. Art. Gen. You moved to no Purpoſe. 
Mr. Mountague. I take it, that Mr. Juſtice Pow- 
15 is for a new Tryal. 
_ Mr. J. Powzs. Yes, I am ſo. It is a nice Caſe, 
and has never been confider'd fully before. 
Mr. Mountaguc. I hope now we have done. 
Mr. Arr. Gen. If I hear what Rule the Court 


makes, I ſhall ſubmit. 


Mr. Mountague. I hear, the Pleaſure of the 

Court is, that the Rule ſhall be for a new 

Tryal. | 

L. C. J. Holt. You muſt have a new Venire 

Facias, | 
Mr. Att. Gen. That cannot be, with Submiſſion : 

A new Venre we cannot have. 
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L. C. J. Holt. You muſt have a new Tryal 
The Jury have given their Verdict; whereas — 
appeared to a wrong Writ, and ſo the former Tryal 
is not warranted. 

Mr. Arr. Gen. I think they are warranted to: 
pear by the Return of the Vere ; and (ar we muſt 
go back bur where tne Fai. is, whica only bur 
where the Diſlr17gas is made out: So h. DiRrin- 
gas de novo is to be for the fame Jury. 2 Iwill 
meddle no more in ir, without particul ' Order. 

IL. C. J. Hot. Do what you will ; we win 
give you no Direction. We quaſh this Tryal, 

Sir T. Pons. My Lord, It you qualh this Try- 
al, then we are to begin again. 

Mr. Arr. Gen. It the Court is of Opinion that 
there ought only to be a new "I iflued, and 
we can go hack no further; J am afraid we ſhall 
never come right. | 

Mr. J. Powe/. The Difficulty is in right award. 
ing the Dy/tringas, becauſe it does not bear Date 
with the Return of the Venre. But then conſider 
where you are: If you bring him on a new Trya] 
he can challenge any one that has given a Verdid 
before. | 

L. C. J. Hot. It is a Diſtringas to ſummon that 
Jury, but it is without Tee: And that Jury ha- 
ving given their Verdict, they are not to ferye 
again. 

Mr. Att. Gen. I am ſure, according to Autho- 
rities, they muſt begin where the Fault was. 

L. C. J. Holt. I ſhould have thought the Verire 
de novo had been proper: For this Diſringas ber- 
ing Teſte out of Time, and that being erroneouſly 
executed, there ought to be a new Diſlringas, which 
is to be founded on a new Venrre. 

Mr. Arr. Gen. If you do quaſh this Tryal, ] ſup- 
poſe your Lordſhip will make ſome Award for a 
new one. 

L. C. J. Ho/r. We leave it to you. 

Mr. Att. Gen. I cannot enter it. 

Mr. J. Powe/. We muſt grant a Venire de novo; 
which we cannot do without quaſhing this Ver— 
dict; and that is the way to try him again. 

Mr. Att. Gen. My Lord, I am far from think- 
ing I can alter your Rule; but I can't tell how to 
follow it. 

L. C. J. Holt. What we do is ex abundanti, 
more than we are bound to. We can leave you 
to do what you can: The taking out the Vemre and 
Diſtringas, are Things of courſe. 

Mr. Art. Gen. I think there is a Neceſſity to 
explain my Meaning. I don't pretend to direct 
what you muſt do; but you muſt direct what is 
to be done: I cannot award a Venire. 

L. C. J. Holt. It is taken out of courſe. You 
= award that as well as the firſt, if it may be 

one. 

Mr. Arr. Gen. How can that be done, ſeeing you 
quaſh the Diſtringas ? 

Mr. J. Powe/. That is the Award of the Court, 
you from taking out a new 
Vemre. | | 

Mr. Arr. Gen. I cannot do it without the 
Court. When you quaſh this, you muſt award 
another. 

L. C. J. Holt. We do award it. 

Mr. Art. Gen. I remember in the Caſe of Ftz- 
walter, when they quaſh'd the Tryal, they order d 
a new one ſhould be had, Cc. 

L. C. J. Holt. If we make an Award, and you 
don't like it, you will not comply with it : There- 


fore we leave you to take it out as you will. 
Mr. Att. 
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Mr. Arr. Gen. You muſt order a new Venire; 

cannot award a new one elſe. 

IL. C. J. Holt. You muſt have a Venire Fa- 
:” 

: Mr. Att. Gen. That muſt be the Judgment of 

the Court then : For if I award it, it muſt be by 


Order of Court. 
Mr. J. Gould. You had better declare de 


nod. 

Mr. Art. Gen. I am fearful of what I do. I 
hope the Court will diſcharge me. 

GP C. J. Holt. When a Tryal is quaſh'd, and ſet 
aſide for any Irregularity of the Tryal, that Jury is 
diſcharg'd : All the Pannel is diſcharg'd, and there 
muſt be a new Pannel. 

Mr. Art. Gen. How will that appear? 

L. C. J. Holt. If it appear that the Diſtringas 
did not iſſue as it ought, every Thing ſhall be en- 
ter d at large on the Rule: That the Diſtringas 
did not iſſue till the 24th of October; there- 
fore they will conſider, that the Verdict ſhall be 
ſet aſide. 

Mr. Att. Gen. And that we ſhall have Leave 
to go to a new Tryal. 

L. C. J. Holt. Pre ſumptum op | 

Mr. Att. Gen. If you pleaſe to make the Rule 
then, I ſubmit. 

I. C. J. Holt. We will adviſe how to make 
the Rule. 


Note, This and the following Argument ſhould 


have been inſerted Pag. 678. before that of 


Mr. Serj. Darnel ; and that of Mr. Parker 
ante P. 689. ſhould have been plac d before 
Mr. Whitaker's, ibid. | 


Mr. Attorney General. Y Lord, Becauſe this 


Matter has been 
preſs'd with ſo much Warmth, I muſt beg Leave 
to obſerve ſome few Things, in Anſwer to what has 
been ſaid. 

This is a Thing that not only concerns this ſin- 

le Proſecution, but it concerns all the Proſecutions 

for the Crown ; and in all Caſes, not only Criminal, 
but Civil. And, my Lord, if the Statutes of A- 
mendments extend not to any other Caſes but what 
they urge, the Caſe of the Crown is worſe than 
that of the Subject. It is worthy of Conſiderati- 
on, what Things are amendable by Common Law; 
for if the Crown be left to the Mercy of the 
Clerks, it cannot but be of very ill Conſequence. 
Therefore I hope we may take the Benefit of the 
Common Law. 

My Lord, I would beg Leave to recite ſome few 
Preſidents, to ſhew how the Common Law former- 
ly ſtood. And the firſt I ſhall take notice of, is the 
Preamble of the Statute, 22 Hen. VIII. Cap. 30. 
There it is ſaid, The ſtaying of Judgment after the 
Verdict, is a great Scandal to the Common Law, 
and the Miniſters of the ſame. And, my Lord, 
there is another Thing to be conſider d; That ad- 
mitting the Common Law ſtood as it did before, 
there is a great Difference between the Proceedings 
of the Crown at the Common Law, and Civil Ca- 
ſes. The Crown had many Privileges at Com- 
mon Law, which the Subject had not. And it 
will ſound very harſh, that the Crown ſhall be left 
without thoſe Helps by the Statutes of Amend- 
ments, when ſo many of the inferior Subjects did 


not want the Help of them. For it is impoſſible 


this ſhould not be thought of in Parliament, that 
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ſome Care ſhould be taken for the Crown in thoſe 
Matters where it needed. 

Now there is, in all our Books, Notice taken ot 
a greater Privilege that belongs to the Crown, than 
to the Subject. There ſhall not be a Demurrer to 
the Evidence in the Caſe of the Queen, without 
her Council's Aſſent; yet in the Caſe of a Sub- 
ber there may be a Demurrer to the Evidence. 

o the Crown may either inſiſt on a Demurrer, 
or wave it, and take Iſſue at Pleaſure. 

There is this likewiſe : Before Judgment, in a 
Criminal Caſe, the Queen may amend, but the 
Subject not. 

Alſo by Hardreſs Reports, fol. 504. before Jude- 
ment, no Diſcontinuance may be in the Queen's 
Caſe, altho the Iſſue was tried. The Attorney 
takes Iſſue to one Part; and it is pleaded, that this 
is a Diſcontinuance to the other. Now there can 
be no Diſcontinuance before the Verdict. And that 
Book goes further, and ſays, That the want of 
Continuance in that Caſe, cannot be objected be- 
fore Judgment, &c. And in 2 Bale, 35. an In- 
dictment is ſaid to be amended even after Verdict. 

Now there is great Reaſon, that ſuch Miſprifi- 
ons in Writs at the Queen's Suit ſhall be amended 
by the Common Law. And in Fitaberbert's A- 
bridgment, Tit. Amendment, Placita 22. if the King 
bring any Writ which wants Form, c. it ſhall be 
amended. But it is otherwiſe in the Caſe of the 
Subject. So ſays 8 Coke expreſly, fol. 156. An O- 
riginal Writ is not amendable in the Caſe of a 
common Perſon, but it is amendable in the Caſe 
of the King. 

Now it has been the conſtant Practice, that theſe 
Privileges have been preſerved to the Crown. The 
Queen may at any time amend her Information af- 
ter Tryal, but a Subject cannot. 

Theſe Privileges have been preſerved to the 
Crown, even at the Day of Tryal : And many Mi- 
ſtakes of Clerks, in Informations and Indictments, 
have been ſo amended. This is a Right of the Crown 
by the Common Law. 

In the next place, my Lord, I would obſerve, 
what is the Matter we are going to amend. It 
is not what alters the Party's Defence. It alters not 
the Iſſue, or Tryal ; nor is it any Thing that tends to 
his Prejudice : And by the Common Law, that 
may be amended, which is not a Prejudice to the 
Party. 


The Defendant has a Day given by the Roll; 


and the ſame Day the Diſtringas is awarded, he 
appeared : Every one mult own, there was no Pre- 
judice to him, whether the Diſtringas be of one 
Tefle or another. Tis true, there is the Year- 
Book, 20 Hen. VI. fol. 18. which is alſo in Brook's 
Abridement, Tit. Amendment, Placit. 4. There was 
a Miſnomer in the Capias and ſubſequent Proceſs, 
and in the Exigent : And the Court held, that the 
Capias, &c. might be amended, but not the Exi- 
gent ; becauſe of the Prejudice, if one might be 
outlaw'd on ſuch Proceſs, to which he never ap- 
pear'd ; and therefore it might not be amended for 
that Reaſon. But this Caſe ſtands clear of all Ob- 
jections of that kind. He had a Day to appear, 
and make his Defence : He came in, and did appear 
accordingly ; and no Prejudice happen d to him. 

Now, my Lord, as to the Exception they make, 
I muſt beg Leave to ſay, it can be of no weight. 1 
agree, the Award of the Diſtringas muſt be ac- 
cording to the Writ of Vemre : But, with Submit- 
fion, I obſerve not the Neceſſity that the Diſtringas 


ſhould be Teſte'd the fame Day. No as 
0 


Uunu2 
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of Law requires it, and by Reaſon it ſhould be other- 
wiſe. For ſuppoſe the Award is made by the Court 
the firſt of unuary, the Clerk has all that Day at 


leaſt to make it. For after the Court has made the 


Award, the Award is to be drawn up and delivered 

to the Clerk ro make the Writ, and it cannot be ſup- 

ſed to be made at the ſame Time as the Award 

is. The Court awards one Day, and the Diſtringas 

is made the next Day, which is as proper and con- 

venient a Time as can be; I ſee nothing in the Rea- 
ſon of the Thing againſt it. : 

My Lord, the Authorities they cite, that where 
Proceſs iſſues another Day, and not the ſame 'ris 
awarded, do not prove it a Diſcontinuance; and ma- 
ny Caſes are otherwiſe; as an Award to give notice 
of Tryal, £7c. Alſo there is the Book of Fitaherbert 's 
Natura Brevium 20 G. & Brook Title Diſcontinuance 
59. which ſays, if the Plaintiff does not aſſign Error 
the ſame Term, then it is a Diſconttinuance. Now 
tho a Writ of Error is returnable at a Day certain, 
yet he has all that Term to aſſign Error ; bur if he 
omits it a whole Term, it is a Diſcontinuance. 

My Lord, I do not ſee but this is a regular Pro- 
fecution on a Writ not liable to Exception. There 
is another Book, 21 Ed. IV. that ſays, There ſhall 
be the ſame Day given to the Jury by the D:ſtringas ; 
but I ſez not the Neceſſity that the _ hould be 
that Day. Brook Diſcontinuance 53. At the Return 
of the Venire Facias the Defendant was eſſoyn'd, 
and the Eſoyn adjourn'd : Now the Habeas Corpus 
ſhall have the fame Day as the Efoyn had by Ad- 
Journment, and ſo not the ſame Day with the Return 
of the Venire; for, ſays the Book, you ſhall con- 
tinue the Venire to the fame Day of Adjournment) 
but that does not ſhew that the Proceſs ſhall be iſſu- 
ed that Day, but rather the contrary. Now in this 
Caſe there is all done that is neceſſary, the Proceſs 
is continued, the Jury is adjourn'd to that Day that 
it is by the Roll, the Parties are continued to that 
Day. I know no Caſe that ſhews a Neceſſity of the 
Writ bearing Date the ſame Day, but one, and thar, 
I think, is againſt them: Tis the Caſe of Bradley 
and Banks, in Jetverton 204. and that was in an 
Appeal, and that it was ſo, there was a Diſcontinu- 
ance in an Appeal, if there be any Time between the 
Return and the Capias, tho' the Defendant hath ap- 

rd, yet all the Proceſs are diſcontinued ; for in 

that Caſe the Tefte ought to be the ſame Day as the 
Proceſs was. Now if that were a general Rule, it 
would be againſt us ; but that was founded on a ſpe- 
cial Reaſon and does them-no Service. For all Ap- 
peals are to be without Intermiſſion, and if they are 
intermitred any Time the Appeal is loſt ; for the 
Common Law is not alter'd by the Statute of G/ouce- 
fter, therefore there can be no Imparlance after Ap. 
peal ; for if an Imparlance be thereon, it is a Diſ- 
continuance, and therefore that Caſe will be of no 
Authority to them. 

But there is a Caſe in Crook. Eliz. (N. B. The 
Caſe intended ſeems that of Rogers vers. Bird. Co. 
Ekz.572.ſed vide ib. 4.33.contra.) where this Proceſs 
is taken notice of as good, and that is, that the Pro- 
ceſs is the very next Day. There a Venre Facias 
was awarded Craft. Trin. the Diſtringas was iſſued 


the Day after, and by that it ought to be ſo; and 


the Return was amended, and the Proceſs was the 
next Day after the Return. Now that being. ſo 
particularly ſtated, ſeems to be an Authority that it 
may beſo. 

I. C. J. Holt. How does it appear to be a Day 
after? | 
Mr. Aft. Gen. The Vemre Facias was Craft, Trin. 

2 


5 Anne 


the Diſiringas was Die Veneris, Sc. which was tl 
Day after. (Quære Cro. El. 433.) 2 
Mr. Broderick. In a Criminal Cafe it js not al 
low'd. : 
Mr. Art. Gen. I do not tell you whether it ua; 
a Criminal or a Civil Caſe, but the Exception Ws 
taken notice of, and it was amended; but this! On- 
ly premiſe. Now my Lord, with grear Submiſſion 


I don't know that there is any Neceſſity (it being 3 


Proceſs at the Suit of the Crown) to have it Ted 
on any Day certain; for it ſeems to be well on an 

Day. If it be in the ſame Term, and notice havin 
been given to the Jury, and they and the Party ap: 
pearing thereon, I cannot ſee why it may not be 
well. In Criminal Caſes the Courſe of the Court 
is to amend Errors (of Form) in Indictments and 
Informations the very Day of the Tryal, and that ha; 
always had its Weight in Criminal Proſecutions . 
bur, with Submiſſion, if it be nor right, it is to be 
made right'; if it be a Miſtake of the Clerk it ma 

be amended. If you award a Writ it is the Clerk's 
Duty to make it out; and if he miſtakes in Form or 
varies from his Inſtructions, Cc. all theſe Matters 
are amendable by the Common Law, and therefore 
need not the Aid of any Statute, But I cannot give up 


that neither; for the Crown has certainly the Benet 


of the Statutes of Amendments, and I think Coke is of 
that Opinion too, on the Statute of 14 E. III. That 
Statute is general, and to ſay it comes only to Cauſes 
between Party and Party and not to Cauſes of the 
Crown, I cannot underſtand, for there is nothing in 
ic that leads that way. And yet becauſe it ſpeaks of 
Cauſes between Party and Party, this Rule has heen 
laid down that it extends not to the Crown ; this Rule 
has indeed prevailed : But where a Statute is in gene- 
ral, and the End of it isto ſuppreſs Fraud, according 
tofall the Rules laid down for expounding Statutes, the 
Crown ought to have the Benefit of ir. Ir is to 
take off the Scandal of the Law, and the Miniſters 
thereof, as the Statute 32 H. 8. ſays. Now the Sta- 
tute of 14 E. 3. is general, that by the Miſprifion of 
a Clerk no Proceſs ſhall be annulled or diſcontinued 
by miſtaking a Letter or Syllable, but as ſoon as it is 
perceived it ſhall be amended. Now I think there 
is no Reaſon to be given why ir ſhould not extend 
to Proceſſes of the Crown as well as of the Subject, 
unleſs they thought the Subject only wanted ir. 
I do not underſtand why a general Law may not 
extend to the King, as well as the Subject. Now as 
this Statute is general, I mean the Statute of E. III. 
ſo there is rhe Statute 16, 17. Car. II. Cap. 8. which 
is likewiſe general, and yet it has been always taken 
to concern the Crown, as well as the Subject. And 
why not one Statute as well as the other I cannot con- 
ceive. Now my Lord, we are not without good Opini- 
on that the Benefit of the Statute 16 and 17 CI. does 
belong to the Crown. Twas the Opinion of the L. 


C. J. Hale in the Caſe of the Lord Firzwater there tte 


Venire was directed to one Place, when it ſhould 
have been to two; and the Queſtion was, whether 
this could be help'd by the Statute of 14 Car. 2. 
He ad herd to that Opinion, and the Jury thereupon 
gave their Verd ict. It was indeed ſet aſide; but Judge 
Hates always abode by that Opinion. And fo is firſt 
Syderfin 148. The King againit Height. There it is 
ſaid rhe Scatute of Zeofar/ does extend to it; and even 
by the Rule in B/ackmore s Cafe the Statute does ex- 
tend to it; For there ſays my Lord Oe, that Statute 
does not extend to Appeals, or Indictments, Pleas 
of the Crown or any Proceedings thereon, for they 
are excepted. That is his Opinion, where they are 


excepted, it does not extend to them. Now all Pleas 
of 
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the Crown are not excepted , but only A 
of ls, Indictments, Ec. And therefore — 
on particular Statutes are not excepted. Now on the 
reading of the Act, no Pleas of the Crown are except- 
ed, bur only Appeals and Indiftments; therefore my 
Lord Cs Opinion muſt be, that that Act extends 
ro all Things that are not excepted therein, and con- 
ſequently to this Caſe. In Dyer 2 153. there is indeed 
another Queſtion, whether it be a Diſcontinuance in 
the King's Caſe on the Statute of 32 H. VIII. (Vide 

Dyer 35 3.) | 

Now if he make a Quzry on that Statute, I can- 

not imagine why he ſhould not have doubted in 

other like Caſes. But when he came after to Fol. 
246, 347- In an Information on the Statute of Uſu- 
ry, the Book ſays the miſconveying of Proceſs and 
the misjoining of Iſſues, are amendable by the Sta- 
tute of Zeofai/s, and accordingly Judgment was gi- 
ven againſt the Defendant, notwithſtanding divers 
Errors in the Proceedings; ſo that the Judges were 
of Opinion in that Caſe that the Statute did extend 
to Caſes of the Crown. 

L. C. J. Holt. The Judges there did not directly 
conſider the Statute of Feofaile, twas but an Opini- 
on obiter. 

Mr. Art. Gen. Theſe are the Words of the Book, 
Tandem propter Statutum de Jeofailes que parle de 
miſconveying de Proceſs, &c. Judgment was given 
zpainſt rhe Defendant. But I ſhall have Occaſion 
atrerwards to take notice, that a great deal of the 
practice of the Courts goes on the amending of the 
Returns. That Starute is for amending of Returns, 
and I think we are within the Statute, or if nor, 
That the Common Law will help us: But be that 
as it will, we are now on the firſt Point, and I think 
it is amendable by the Common Law; and I think 
can give you an Account of much greater Amend- 
ments made by the Court at Common Law, than 
this which we now ask. Now for-Blackmore's Caſe, 
if we had left it there, we might have done it by 
that Caſe ; for it appears by the 8*" Rep. 156 5 
without doubt there were Amendments by Common 
Law; and my Lord Coke gives Inſtances of it. Now I 

yield it was there in a Civil Caſe; but I think no 
Man can pretend that at the Common Law there 
were any Rules to diſtinguiſh berween Caſes of the 
Crown, and Caſes of the Subject, unleſs the Crown 
had a much greater Power to amend than the Sub- 
jeft had, and that ſo it was, appears by many of our 
antient Books. And there are Authoriries in the Sta- 
tute Law likewiſe rhat the Crown could amend fur- 
ther than the Subject. For Coke in Blackmore s 
Caſe fays, That Variance of the Writ from the Ori- 

inal was amendable by the Common Law, and any 

art of the Record in the ſame Term ; for that du- 
ring the Term it is in the Breaſt of the Judges but 


Miſpriſions of Clerks in another Term in Proceſſes 


were not amendable by the Court. But I ſhall plain- 
ly ſhew, that Miſprifions of Clerks were amendable 
ar Common Law in Caſes of the Crown ; and this is 
prov'd by all the old Authorities. The old Books 
ſay they ſhall be amendable in the ſame Term, and 
we are now within the ſame Term, and ſo hope we 
ſhall be deliver'd from that Queſtion. Now that 
Rule of my Lord Coke, and the Reaſon of ir, extends 
to Criminal Caſes as well as Civil, and both Caſes 
are within the Power of the Court to amend, For 
if a Fine be ſet within the Term, the Court may in 
the ſame Term amend it or diſcharge it. This 1s 
allow'd to be in the Power of the Court by the Com- 
mon Law in the Caſe of the Crown. In TIrimty 
Term, vide 4 Mod, 395. between the King and Wal- 
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cot, there was an Error in the Writ of Attainder, and 
and an Exception was taken, and it was amended in 
the ſame Term. For the Court find ing the Form of 
Entry to be erroneous, they did the ſame Term or- 
der the Record to be razed, and made a Rule for the 
next Term; and this was done by the Power ot 
the Court at Common Law. For while the Proceſs and 
the Record is in the Breaſt of the Court, they have a 
Power by the Common Law to make a new judgment. 

My Lord, the next Matter I would obſerve 
is, That all Miſpriſions of Clerks or their Aſſiſtants 
in the Caption of the Judgment, may be amended in 
the fame Term. For that there is Saunders Reporte 
fol. 209. FaulRners:Cuſe. If an Indictment be miſta- 
ken in the Stile of the Court, Cc. the Court may 
amend any Thing to make the Caption right, firſt y- 
derfin 25 9. King againſt Glover, and this was to amend 
a material Point. There is the like Caſe in 2d Croke. 
Theſe are Criminal Caſes. It was an Inquiſiton taken 

ud - - it was not ſaid in Portibus Londini. The 

lerk of the Peace was order'd to amend ir. And 
in ones s Rep. Stafford's Caſe, firſt Abridgment 196. 
there was an Error in the Reverſion of an Attainder. 
The Certificate was, that he was arraign'd the 18th 
of March, and convicted the 2oth of - - In that Caſe 
Judge Barclay was of Opinion it might be amended 
by Common Law, and the Lord Coke agreed ; bur 
Judge Jones was of another Opinion, and he gave 
it for a Reaſon, eſpecially where the King had ſigni- 
fied his Pleaſure of defiring it; and afterwards it was 
not amended ; but two Judges were of Opinion it 
might be amended. In Palmers Rep. 480. in Plum: 
Caſe, there was an Indictment in Eſſex, and it is 
Exactus eſt ad Comitatum, without meum, and a Cer- 
tiorari was awarded to the Coroners, to certify 
whether it was exact ad Com. meum, and amended ac- 
cordingly. So 7 E. IV. 15. The Nie Prius was 
Menſ. Mich. and the Roll was Quinden Mich. and 
that was amended. Now this ſeems likewiſe to be 
warranted by the Statute of E. III. and whether that 
Statute extend to it or not, yet the other Statutes ex- 
tend to all. 

For the old Books, I would only trouble you with 
ſome Caſes that were before the Statutes of Amend- 
ments; and there tis plain, both as to Civil and Cri- 
minal Actions, it was the ſame Thing. For in both Ca- 
ſes it was frequently amended ; fo in 5 E. III. 25. an En- 
try of a Continuance was miſtaken, and it was amend- 
ed by the Court: So in the Caſe of Chamber againſt 
Barrow -- - - 430. there was a Scire Facias obtain'd, 
and it was returnable Sexto and the Entry is Septimo; 
This upon a Demurrer was objected, and that all was 
thereby diſcontinu'd; it was anſwer d, the Court 
might do it at all Times by the Common Law, and 
this may be amended by the Common Law. 

My Lord, this is an expreſs Authority for us, that 
the Proceſs is amendable at any Time before the 
End of the Term, and the Judgment is in the ſame 
Term. In the Book 9 Ed. 3. Placita 3. The Default in 
Proceſs may be amended at any Time before Judg- 
ment; wherever the Roll is contrary to the Writ, it 
{hall be amended by ir. After Iſſue joined, the Di- 
ftringas was awarded, where no Tues was awarded; 
the Clerk found the Award of the Verire Facias; 
and there it is ſaid it is amendable, being in the 
Breaſt of the Court. : 

So Bro. Tiile Amendm. Placita br. The ofigi- 
nal was in Sſſe:s, and the Proſecution in Eſſex, 
yet 'twas held amendable, and no Diſcontinu- 
ance. Theſe are all by Common Law. So 40 Kd. 
III. Placita 13. and Brooks Amend. Placita 17. There 


was aWrit iflued againſt Three: Two appear 'd; and "= 
mide 
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made Default; againſt whom Proceſs iſſued, and the 


next Day he appear'd ; and this was amended be- 
cauſe it was amendable by Common Law. Likewiſe 
Fitzherberts Amendment 6. There was a Variance 
by the Default of the Defendant, and it was amend- 
ed, and it was after a Default. So 39 E. 3. In the 
Record it was - - and in the Nt Prius it was- 
and it was amended. Now there is a modern Caſe, 
Croke Eliz. 222, 256, &c. in the Venire one of the 
Jurors was called Samuel Sutton, and in the Diſtringas 
Saul; but it appearing to be the Miſpriſion of the 
Clerk, and that the Writ was right, they held it was 
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made, whereby there was a Judgment of R 

enter d. Now this Court did think they had - Fon 
er to ſet the Records right, and they gave them 
leave to make a Record, in order to make a Reye;. 
fal of that Artainder and if it may be done agaigjt 
the Crown, no doubt it may be done for the Crown 
for that it is but ſetting Things right. There have 
been other Caſes cited, as Harris's Caſe in Go, Je 


502. poſt 704. and that was a very extraordinary - 


Amendment. It was an Indictment for a Nuſance 
Not Guilty was pleaded indeed, but the Clerk who 
entred it join d not Iſſue, and the Verdict was againſt 


the Defendant, and no Iſſue join d; that was omitted: 
but the Return was allow d. Now if we had done 
ſo, we ſhould have had a great Noiſe about it 
But here the Court allow'd an Amendment to be 
made ; and it was amended, as being done by the 


amendable by Common Law. And Brook's Amend. 
Placita 27. the Count or Declaration was ad dam- 
num an Hundred Pounds, the N Prius was to the 
Damage only of an Hundred Shillings, and the Court 
ordered the Ni: Prins to be amended, as being on- 0 
ly the Miſpriſion of the Clerk. Now that goes a Clerk's Negligence, and this in the Time of ang. 
great Way, for the Tzſte there had no Writ to try it; ther Clerk: And theſe Words were inſerted for 
dau yet that is adjudged to be amendable. And ſo it. 
in that Book P/acita 24. and in divers other Places. 
So that it hath been always obſerved in common Pra- 
ice as amendable, as being Vitium Clerici, Brooks 
Placita 26 and 29. Fitzberbert 16, 17 and 29. Theſe 
are all Caſes at Common Law, and ſo far will juſtify 
the Amendment in our Caſe. And in Fitz. Amend. 
43. There is a Caſe to ſhew that where there is a 
Prejudice of the Party an Error may be amended, a 
Diftringas is return d, where there was 2a Default in 
„the Tefte and the Jurors Names. The Teſte, &c. was 
amended, for they took it before the Roll was made 
up. There is another Caſe the 40th of E. III. the 
Proceſs was diſcontinu'd after the Appearance of the 
Defendant, and ir was amended. There is likewiſe 
44 E. III (For I meddle not with thoſe fince the 
Statutes of Amendments.) There wasa Writ awarded 
againſt M. and G. the Proceſs was againſt M. only; g 
and afterwards it was amended ; and there it is ſaid 
both the Roll and the Writ may afterwards be amend- 
ed, and they were amended accordingly. 

My Lord, I cite theſe Caſes ro ſhew that Amend- 
ments were made by the Common Law, and the Sta- 
tutes cannot make any Alteration, tho' they ſhould not 
extend to the Crown. ] believe there are not in the old 

x Books many Inſtances of Proceedings by Information; 
| but that ſeems a great Argument to me, that this Ni- 
| cety that hath crept into theſe Proceedings are not 


And it was faid, if ſuch Faults ſhould not he 
amended, many Courts would be deprived of their 
Juriſdiction. And I am ſure, if the Courts will 
not amend theſe Matters, it will overturn many 
Tryals. | 

There is another Caſe : Tis in Crooke Fame 
529. Parker verſ. Sir John Curſon & Ux. And 
that was a Tryal at Bar. The Iſſue was enter d 
Er predict. Johannes Curſon & Magdalena veniunt 
& predita Magdalena dicit, quod non eft inde 
culpabilis; & de hoc ponit ſe ſuper Patriam, c 
Attornatus Domini Regis ſimiliter. After the Tr y- 
al at Bar, it was amended by the Docket ; and 
there it was only, Quod J. Curſon, Mil. & Mag- 
dalena Ux. ejus, placitant non Cul. which was on- 
ly a ſhort Memorandum: Which, I think, goes 4 
rear way further than that we labour for. 

There is that Caſe too, 1 Siderfin 243. between 
the King and Godfrey. There the Award was Vice- 
comitibus, when it ſhould have been Vicecomiti; 
for there was but one Sherift : But upon Examina- 
tion, they found it was the Miſpriſion of the Clerk; 
and they ſet it right. 

L. C. J. Holt. They indeed ſet it right; but 
how ? Not by Amendment: But it was inſerted as 
- — on the Roll, that there was but one 

eriff. 
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by Common Law; in our old Books they are very little 
taken notice of; but it ſeems theſe Exceptions were 
not taken then, if they had we ſhould have found 


them; but the Books are quite otherwiſe. Now if 


Mr. Art. Gen. My Lord, With Submiſſion, 
that's as well: For we do not do fo much; for 
that was done after the Tryal. 

L. C. J. Holt. There was no altering the 


the Amendments were allowed at Common Law, 1 Writ. | ti 
believe none can diſtinguiſh and ſay, That it ſhall Mr. Arr. Gen. If we ſhould ask the Court to fl 
not he amended in our Caſe, for I think they cannot alter what we did before the Tryal, it would be 
be diſtinguiſhed. ſaid we ſhould have mov'd it before, and not after. C 
There are ſome other Modern Caſes - wherein Now to enter that after the Tryal, was much more 
greater Things have been done. Firſt the Caſe of Sir than we ask. | 1 
John Aſhly, that has been cited (ante 677.) that it i an There is another Caſe which had the Opinion of 
Amendment of a Judgment that was entred by Diſ- the Court, the Caſe of the Warden of the Feet; ri 
claimer. In the N Prius it was right, but all was where you were of Opinion, to amend, c. rig 
left out in the Judgment. And it was objetted that L. C. J. Holt. It is not amended yet. C 
it was not amendable, becauſe it was not in the ſame Mr. Arr. Gen, My Lord, I cite it as an Autho- ne 


Term, and that none of the Statutes of Amendments 
extended to ſuch Caſes; yet upon Examination it 
was amended, becauſe it was only aMiſprifion of the 
Clerk by miſtaking his Book, there it was thought 
to be in the Power of the Court by Common Law 
to do right. Then in the Reverſal of the Attainder 
of the Lord Safford, there were Proceedings in Court 
fourteen or fifteen Years ; but by Neglect of the 
Clerk there were no Footſteps of any Thing ap- 
pear'd, and yet there was a Rule for a Record to be 
1 | 


rity, that you would have amended it, if you had 
any Thing to amend it by. 

L. C. J. Ho/r. I did not tell you what I would 
have done. | 

Mr. Att. Cen. My Lord, I was not in Court, 
but I heard it was ſo. If it was not, I was mil- 
informed. There was a Commiſſion taken out a- 
gainſt him, as being guilty of ſeveral voluntary 
Eſcapes 3; and a Day was given to appear at the 


King s Bench the 8th of January. The Appear- 
ance 


the 


out - 
untary 
at the 


PPpEar- 


ance 
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ance was the 2oth of January; but the Record 
was not enter d it ſelf till the 3d of February fol- 


towing 3 ſo that there was a perfect Diſconti- 


nuance. 
This was not ſeen at firſt ; hut on Conſideration 


of the Court, they found it out ; and the Council 
moved the Court to ſer it right. The Court made 
4 Doubt of their Power; but they enquir'd when 
it came in, whether in Time or not; and what 
Minutes were for it. It ſeems, the proper Minutes 
were not to be found. Now that being ſo, it 
would be ſtrange for rhe Court to make any A- 
mendments, without any Copy to amend by. If 
the Clerk's Man had come in, and produc'd the 
Minutes, I take it, the Senſe of the Court was, 
that they would amend it; tho' that was agreed to 
he a Diſcontinuance. 

Now I cite that Caſs, not that you did a- 

mend it; but would have done ir, if you had 
any Thing to amend it by: And there was a Diſ- 
continuance of the Party. Now if they could 
have amended that, this may be done here for a 
much better Reaſon. There was a Diſcontinuance, 
both before and after the Trya I think we hare 
much ſtronger Reaſon for Amendment, than was 
in that Caſe : Tho' I muſt ſay, as to that Caſe, the 
Bar were of Opinion, that the Clerk might have 
enter'd it as on that Day, and ought to have 
done it ; and therefore they thought it was amen- 
dable. And if that were true, no queſtion it was 
amendable. Bur however the Opinion of that 
Caſe was, it is an Argument to me, that the Court 
would have amended it, had they any Thing to 
amend ir by : For ir was the Opinion of this Court 
it is amendable. But I think that Caſe is no Au- 
thority for them : And whether that be done by 
the Help of the Statute or no, is not material: 
And the Court would have amended it, if it had 
been the firſt Day of the Term. 
This I take to be the Opinion of the Court; 
and that they did not amend it, becauſe they had no 
Authority to amend it by. 

There is one Matter more, which is, That this 


| 8p is the Fault of the Clerk: For that the Mif- 


teſting of the Writ is the plain Act of the Clerk; 
and in all the Caſes it has been held, Acts of the 
Clerk to be amendable by the Common Law : 
And for that there are a Thouſand Caſes. This 
is in Point of Law. 

1 would beg Leave to cite a few Authori- 
ties in Crooke's Elig. Twas agreed, a Venire Te- 
fed our of Term, is a Miſprifion of the Clerk. 
** C. J. Holt. There are Abundance of the like 

ſes. : 

Mr. Arr. Gen. I believe a Thouſand, therefore: 
will not cite them. 

We ſubmit it to your Lordſhip, whether it be 
right, and wants no Amendment: Or if ir be not 
right, whether ir be not amendable by Statute or 
Common Law. And I hope we ſhall have the Be- 
nefit of the Verdict. 


Note, The following Argument ſcems to be made 
by Sir T. Powis, and is here miſplaced. 


Y Lord, If the Diſtringas needs an A- 

mendment, we pray, on the Behalf of the 

Queen, that it may be amended. And therein we 
think we are very proper. : 


1. The Award upon the Roll is right; which is 


the Warrant to the Clerk for the making out the 
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Diftringas. And if the Award be right, which is 
the Warrant for the Writ, but the Writ is wrong, 
and that only in the Date; it is merely the Miſtake 
and — ion of the Clerk, and ought to be a- 
mended. 


I. It is amendable by the Common Law. 
2. It is amendable by Statute. 


That there were Amendments at Common Law 
_ any of the Statutes of Feofails, cannot be 

enied. 

My Lord Coke fays fo expreſly : And ſo was the 
Opinion of the Court in B/ackmore's Caſe, in the 
Eighth Report, fol. 156, 157. which is the great 
Caſe of Amendments. 

That Book ſays, fol. 156. b. Without queſtion, 
at Common Law, the Default of Entry of a Con- 
tinuance, or of an Eſſoign, (which was the Miſ⸗ 
priſion of the Court it ſelf in the Form of the En- 
try) was amendable by the Court. And the Ob- 
jection here is, that there is a Diſcontinuance : And 
the Inſtance there given from the Caſe in 5 E4. III. 
fol. 25. is very conſiderable ; where, after a Venire 
Facias iſſued, and an Award, Quod jurat ponitur 
in reſpetum, in the Entry whereot there was a 
great Miſtake of the Parties, which made a Dif 
— and yet amended at the Common 

aw. 

The Inſtances of Amendments at Common 
Law. our of the Old Books are many. 22 Edw. 
III. fol. 7 h. and 10. a. where a Diſcontinuance 
was amended. 29 Ede. III. fol. 32. b. a Habe- 
as Corp. Furator. amended. 7 Hen. VI. 29. Broke, 
Tit. Amendment, 32. 4 Hen. VI. 16. . By which 
Books it appears, that the Judges had Power to 
amend in many Caſes at the Common Law , in 
the Caſe of a common Perſon. And if in the Caſe of a 
Subject, much more in the Caſe of the King: For 
by the Common Law, the King had many Privi- 
leges and Advantages in Legal Proceedings, which 
a Subject had not: And the King, in his Suits, 
hath many great Prerogatives. The King may 
plead one Title, and afterwards wave it, and plead 
another. He may wave a Demurrer, and after- 
wards take Iſſue. And many other Privileges be- 
long to the Crown, of this Nature, which a Subject 
hath not. 

And particularly, in the Matter of Amendments 
by the Common Law, the King had à Privilege, 
which a Subject had not. 

An Original Writ was not amendable for a 
Subject at the Common Law, but in the Caſe of 
the King it was. 

Therefore in Bl/ackmore's Caſe , fol. 15 6. b. it is 
ſaid, That if a Pare impedit be ſued forth on the 
Behalf of the King, and the Writ is præſentere in- 
ſtead of preſentare ; it may be amended in the 
Caſe of the King, after Exception taken ; but not 
ſo in the Caſe of a Subject. 

And ſo in Firs. Amendment, 12, 19, 22. ſeveral 
Amendments at Common Law, eſpecially in the 
Caſe of the King. 

Another Advantage which we have in this Caſe, 
is, That we are in the ſame Term wherein the Di- 


ſtringas was awarded and made forth. 


And in the ſame Caſe of Blackmore, fol. 156, b. 
157, 4. it is ſaid, That at the Common Law, the 
Judges may amend as well their Judgment, as any 
other Part of the Record, in the ſame Term. For 
during the Term, the Record is in the Heart or 
Breaſt of the Court, or of the Judges, and not — 

the 
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the Roll : But in another Term, by the Common 
Law, Miſprifions of Clerks in Proceſs were not a- 
mendable by the Court ; for in another Term, the 
Roll is the Record. So ſays that Book. 

But here we are in the ſame Term : And it is 
the Miſpriſion of the Clerk in Proceſs, and in the 
making out a Judicial Writ, which is in the Pow- 
er of this Court, as iſſuing out from hence; 
whereas Original Writs iſſue out of Chancery : 
And Judicial Writs are often amended , where 
Originals are not. Vide Brook's Amendments, 20, 
22. Owen, 62. | 


2. If this is not amendable by the Com- 
mon Law, it is amendable by Statute. 


The firſt Statute of Amendment was 14 Edw. III. 
Cap. 6. which extended to Miſpriſions of Clerks, 


in a Letter, or a Syllable, too much or too little. 
And in 40 Edr. III. the Judges were ſo nice, as to /c 


doubt whether they might amend a Word ; becauſe 
the Statute ſpoke of a Letter, or a Syllable. And 
when ſome of the Judges went to the Houſe of 
Lords, to know whether by this Ac they might a- 
mend a whole Word; they were look d upon as 
unreaſonably ſcrupulous, and had an Anſwer ac- 
cordingly. 

Now here is nothing to be amended but a Figure : 
And this Statute being general, ſeems to extend to 
our Caſe. 

But the Statute we rely upon, is the Statute of 
8 Hen. VI. Cap. 12. and Cap. 15. which is the great 
Statute of Amendments ; and which hath Words 
very full and general, extending to enable the 
Court to amend, as well for the Crown as the 
Subject. For the Words are general in the Be- 
ginning, and ſtrengthen'd by an Exception of In- 
dictments of Treaſon, and Felony, and Ourlaw- 
ries thereupon : For the Rule is, Exceptio firmat 
Regulam, in Caſubus non exceptis. This Informa- 
tion is not one of the Caſes excepted; and there- 
fore we may more ſtrongly conclude, that it is with- 
in the Purview of that xa. 

If this Act did not extend to Pleas of the 
Crown, to what Purpoſe was that particular Ex- 
ception inſerted ? And yet, I know not how, an 
Opinion hath been taken up, that this Act doth 
not extend to Criminal Cauſes. To many Cri- 
minal Cauſes it doth not extend, by reaſon of the 
Exception : And therefore, perhaps, for want of a 
cloſe and ſtrict Obſervation, the Opinion obtained, 
that it extended to none. But a poſitive Law is 
not ſo to he born down. "Tis true, all the later 
Statutes of Feofails, in the Time of Henry VIII. 
and ſo downwards, do not extend to Informati- 
ons, by reaſon of expreſs Exceptions, or plain 
Words: But this Statute of Hen. VI. is full for us, 
and we pray the Benefit of it. 

It is not merely a new Motion, that this Statute 
of Hen. VI. doth extend to ſuch like Caſes with 
this; becauſe I ſhall cite ſome Caſes of Amend- 
ments in Criminal Proſecutions, in ſome of which 
this Statute hath been taken notice of. | 

As I have cited ſome old Authorities for Amend- 
ments in Caſes of the Crown, ſo I ſhall cite ſome 
Caſes or more modern Authority for that Pur- 

ole. 
, 2 Co. fol. 502. Harris's Caſe. An Ind ictment 
for a Nuſance was proſecuted againſt Harris; and 
a Tryal was had, and a Verdict againſt him. After- 
wards it was removed by Crtiorari; and upon 
2 
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View of the Record, it was found, that no Ifye 


3 Annæ 


was joined : For the Clerk of Aſſize had omitted 
to enter the Iſſue, and fo the Verdict was without 
an Iſſue. And upon Motion, the Court of King's Bench 
order'd it to be amended ; for it was the Default 
of the Clerk. And this was done divers Years af. 
terwards, and in the Time of another Clerk of a. 
ſize. And it was order'd, that the Clerk of Aſſize 
which then was, (for the former was removed) 
ſhould amend it; which was done by inſerting 
theſe Words, Er Richardus Warer (who was the 
former Clerk of Aſſize) qui pro Dom. Rege ſequi- 
tur ſimiliter, &c. And it was there ſaid by the 
Court, That if ſuch Faults ſhould not be amended, 
many Tryals upon Indiœ ments ſhould be over. 
thrown. 


There is another Caſe in the ſame Book: Tis in 


2 Oo. fol. 529. Parker verſ. Sir Fohn Curſon & 
Ux. It was an Information againſt Sir Fohn (ur- 
on and his Wife for Recuſancy; and the Iſſue was 
Quod pred. Magdalena dicit, quod ipſa non eſt in. 
de culpabilis; & de hoc ponit ſe ſuper Patriam 
& Artornatus Domini Regis ſimiliter. Upon a Try- 
al at Bar, a Verdict was given againſt the Defen- 
dants. It was afterwards moved in Arreſt of Jude. 
ment, that here was no Iſſue joined; for it was 
only the Plea of the Feme Covert, and no Iſſue 
Joined, or Plea pleaded for the Husband. And yet 
in Regnard, the Docket was right, which was the 
Warrant for the Roll; and the Omiſſion of the 
Husband was the Miſpriſion of the Clerk : There- 
fore it was amended in ſo material a Part, even in 
another Term. 

Another Caſe is in Co. Cor. fol. 144. Sir Hum. 
phry Tufron s Caſe. A Quo Warranto was brought 
againſt the Corporation of Maidſtone, for claiming 
divers Liberties. Judgment was enter'd by Diſ- 
claimer ; and it was intended to have been only 
a ſpecial Diſclaimer of all Privileges, by Pretence 
of a Charter bearing Date 17 Fac. Regis: But the 
Clerk in entring the Judgment had omitted thoſe 
Words, Virtute vel Pretextu Literary. Patent. geren. 
dat. Anno decimo ſept. Fac. Regis : But upon Exa- 
mination, the Court finding that it was merely 
the Miſpriſion of the Clerk, the Court was of O- 
pinion that it was amendable by the Common Law, 
as well in the King's Caſe, as in the Caſe of a 


Common Perſon; and in another Term too; for 


ſo it was, and it was amended accord ingly. 

There is 2 Caſe in Siderſin, fol. 243, 244. The 
King v. Percival, Godfrey, & al. 

Upon an Indictment for a Riot and a Battery, and 
Not Guilty pleaded ; a Venire Fac. was award- 
ed Vicecomitibus of the City of Canterbury; and 
upon a Tryal at Bar, a Verdict was given againlt 
the Defendants : And it was moved in Arreſt of 
Judgment, that the Venire Fac. and other Procels, 
was directed Vicecomitibus of Canterbury, and the 
Return was made by one Sheriff only; but the 
Court amended it, by endorſing upon the Writ 
that there was but one Sheriff of Canterbury. And 
this Amendment was made by the Common Law, 
and not by the Statutes of Feofails; altho' it was 
ſaid at the Bar, that it was amendable within the Sta- 
rute, becauſe ir was not a Caſe within any of the 
Exceptions ; it being an Information at the Com- 
mon Law. And the Caſe of Sherington and Talbot 
was cited, and the Book of 39 Hen. VI. 40. for the 
ſame Purpoſe. 
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hand. 


Upon the whole, we think, fince the Matter ob- 
«Ned was merely the Miſpriſion and Negligence 
'f the Clerk, that it is amendable by the Common 
Law ; becauſe the Award upon the Roll is right: 
Or if not by the Common Law, it is amendable b 
the Statute of 8 Hen. VI. fince this is not a Caſe 
excepied our of it. And if this Statute extends 
0 it, there are infinite Authorities for amend- 
ing the wrong Teſte of a Diſtringas, in Civil 
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Cauſes, between Party and Party: As where the 
Tefte hath been of a Day impoſſible, or upon 
: RG or before the Iſſue joined, and the 
ike. 

The Books are ſo full of thoſe Inſtances, that it 
is to no Purpoſe to cite them. 

And laſtly, We have this Advantage for an A- 
mendment, That we are in the ſame Term wherein 
the Miſtake was made by the Clerk ; and therefore 
I pray it may be amended, 


bt ohutebutiah eater ebutuutubatuababte:o& 
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The Tryal of Captain THOMAS GAE E N, and his Crew, 
before the Judge of the Hizh Court of Admiralty of Scotland. 


(2 Tubliſpod by Authority. 


oe 8 


tion before- 


ZI HE Lords of Her Ma- 
l jeſties Privy Council ha- 
ving taken * Precognition 
of the Grounds of the In- 
formation againſt Cap- 
tain Thomas Green, and 
others of his Crew ; they thought fit, and ordered, 
That the faid Captain Thomas, &c. ſhould be 
ut to a Tryal upon the Crimes informed, be- 
— the Judge of the High Court of Admiraliy. 
As alſo, the Lords of the Privy Council thought fit 
at the ſame Time, to appoint Aſſiſtants to the Pro- 
curator-Fiſcal of the High Court of Admiralty, for 
the better ordering and carrying on of the ſaid 
Tryal, according to the Tenor of their Act fol- 
lowing. 


T Edinburgh, the Thirteenth Day 
A of February, 1705 Tears. Ct OM- 
mittee * anent Captam Green and his 
Crew, + Sederunt Lord Chancellor, Mar- 
uis of Anandale, Earls of Haddingtoun, 
ven, Ruglen, Lords Yeſter, Belhaven, 
*Treaſurer. Ad vocat, Theſaurer-Deput, Anſtruther, 
Sir John Home, and Ormiſtoun Joun- 

ger. It's the Opinion of the Committee, That m 
Lord Chancellor ſhould write to Court, for Remiſh. 
ons to Charles May, Chyrurgeon, Antonio Ferdinan- 
do, Cook's Mate, Antonio Franciſco, Captains Man, 
George Haines, Stewart, George Glen, Quarter-Illa- 
fer, Alexander Taylor, Fore-Maſt-Man : And that 
the Tryal againſt Captain Green and his Crew, ſhould 
be purſued before the Admiral-Court ; and that 
Aſeſſors ſhould be named to the Fudges, and Aſfe- 

ftants to the Procurator-Fiſcal. 


Sic ſubſcribitur, 
TWEEDALE, Cancel. ].P.C. 


* about. 


t preſent, 


The above-Report of the Committee, 


about. anent Captain Green, Commander 
of the Ship the Worceſter, being up- 
Theſe. on the Day and Date of + thir Pre- 
ſents, read in Preſence of the Lords 
of Her Majeſties Privy Council, and 
* ſame. the * ſamen was Voted and | Approven. 
t approved. And the ſaid Lords did thereby Nomi- 


nat and Appeint Sir James Stuart, Her 


Vol. IV. 


Majeſtics Advocat, Sir David Dalrymple, and Mr. 
William Carmichael, Her Majeſties Sollicitors ; Sir 
Patrick Home, Sir Gilbert Eliot, Mr. Alexander 
Mackleod, and Mr. Francis Grant, to be Aſſiſtants 
to Mr. Alexander Higgins, Procurator-Fiſcal to the 
High Court of Admiralty, in proſecuting the Libel 
and Inditment to be given at his Inſtance, againſt 
the ſaid Captain Green and his Crew , before the 
ſaid Court , to the final End and Deciſion thereof. 
And the ſaid Lords declared, That they would next 
Council-Day name Five of their own Number, to be 
Aleſſors to the Judges of Admiralty, 

uring the Dependance of the aforeſaitl 
* Proceſs : And recommended to the 
Lords of + Theſaury, to pay the Law- 
yers that are employed to be Afiſtante 
accordingly. 


* Tryal. 
+ Treaſury. 


Extrafted by me, 
GtLB. ELIOT, ch. Sti. Concilii. 


Whereupon the Judge of the High Court of Ad- 
miralty did preſent to the Lords of Council a Pe- 
tition ; That fince the Tryal was order'd to be 
made before him, of the foreſaid Crimes inform- 
* ed againſt Captain Green and his Crew; and that 
the Matter appear'd to be of great Importance; 
* he might have, according to Cuſtom in the like 
* Caſes, Aſſeſſors appointed and joined with him, 
* by the Authority of Council, for his Aſſiſtance 
* in the ſaid Tryal. Whereupon the Lords of Her 
Majeſties moſt Honourable Privy Council did No- 
minate and Appoint, the Earl of Loudoun, Lord 
Belbuven, Lord Arniſtoun, Sir John Home of Bla:k- 
adder, and John Cockburn younger of Ormiſtoun, 
to be Aſſeſſors to the foreſaid Judge; and aſſiſt and 
vote with him in the Tryal, at the Procurator- 
Fiſcal s Inſtance againſt Captain Thomas Green, Com- 
mander of the Ship the Worceſter, and others of 
his Ship's Crew, before the ſaid High Court of 
Admiralty ; for their being guilty of Piracy, and 
other Crimes ; and that to the final End and Deciſi- 
on thereof; as an Act extracted and figned by the 
Clerk of Council, extant in the Records of the ſaid 
High Court, bears. 


XXXX | Follows 
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Follows the Court of Juſticiary of the High 
Court of Admiralty, with the whole Tryal, 
as it proceeded before the Judge of Adm- 

rualty, and the Aſſeſſors above appointed. 


CURIA JUSTICIARIA ſupre- 
me Curie Admiralitatis tenta in Pretorio, 
vel novd Seſſionis Domo Burgi de Edin- 
burgh, quinto die Menſis Martii. 1705. 

per Fudicem dictæ Curie, & per Honora- 
tilimos Viros, Joannem Cmitem de Lou- 
doun, Joannem Dommum de Belhaven, 
Dominos Robertum Dundas de Arniſtoun, 
Joannem Home de Blackadder, & Joan- 
nem Cockburn de Ormiſtoun, Aſſeſſores. 
| Curia legitime affir mata. 


The ſaid Day, the ſaid Earl of Loudoun, Lord 


Belhaven, &c. produced the AQ of her Majeſty's 


Privy Council above-mentioned, appointing them to 
be the Aſſeſſors to the ſaid Judge. 
Thereafter the ſaid Aſſeſſors took 

Allegiance and ſigned the ſame, with the Aſſurance, 

and took the Oath de fideli adminiſtratione, and were 

thereupon admitted and received. | 


Intran. 
Captain Thomas Green, Commander of the Ship 
called the Worceſter, now in Erunti/land Harbour. 


Ship. 

John Reynolds, ſecond Mate of the ſaid Ship. 
Thomas Linſtead, Aſſiſtant to the deceas'd Super- 
cargo of the ſaid Ship. | 

— Burn, Boat-ſwain of the ſaid Ship the Wor- 
ceſter. 

James Sympſon, Gunner. 

Andrew Robertſon, Gunner's-Mate. 
John Brucklie, Seaman. 

George Kitchen, Seaman. 

Henry Keigle, Carpenter. 

Samuel Urlines, his Mate. 

George Haines, Stewart of the ſaid Ship. 

Daniel Stringman, Cook. 8 

Samuel Wilcocks, Chyrurgeon's Mate. 

George Glen, Seaman there. 

Henry Barnes, Seaman there. 

Alexander Taylor, Seaman there. 

AndFobn Bannantyne, Seaman there. 


All of them Indicted and Accuſed at the Inſtance 
of Mr. Alexander Higgins, Advocate Procurator-Fil- 
cal to the High Court of Admiralty, for the Crimes 
of Piracy, Robbery and Murder, in Manner menti- 

oned in the two ſeveral Indictments 


* Concern- raiſed againſt them * thereanent, and 
ing the and whereof the + Tenor follows: Cap- 
ſame. tain Thomas Green, Commander of the 


+ Contents. Ship called the ug cot now in 
. _Bruntiſland Harbour, —_ John 
Madder cheif Mate of the ſaid Ship, John Reynolds 
ſecond Mate of the ſaid Ship, Thomas Linſtead Aſſi- 
ſtant to the deceas d Super- cargo of the ſaid Ship, 
James Burn Boat. ſwain of the ſaid Ship, James Symp- 
ſon Gunner of the ſaid Ship, Andrew Robertſon Gun- 
ners Mate, ohn Bruck/ie Seaman there, and George 
| Kitchen Seaman there, all Priſoners ; 
You, and * ilk one of you are accuſed 
and indicted at the Inſtance of Mr. 
Alexander Higgins, Advocate Procurator-Fiſcal to the 
High- Court of Admiralty, of the Crimes of Piracy, 
Robbery and Murder, in manner after-mentioned, 


* Every one, 


the Oath of 


Capta.n Fohn Madder, chief Mate of the ſaid 


Tho. GREEN. 4 Annæ 


viz, That by the Law of GOD, the Laws of Nation: 
of this, and of all well-govern'd Realms, the Crimes gi 
Piracy, Robbery and Murder, are prohibited under 
all higheſt Pains ; and that by the Laws of this 
Realm, the ſaid Crimes are prohihit N 
under Pain of Death, and + eſcheat of TForſeiture 
Moveables. Nevertheleſs it is of Ve- ; 
rity, that Captain Thomas Green, Commander of 
the Ship called the Worceſter, now in 
Bruntiſſand Harbour, and his Crew, are * Of contri. 
guilty, “ Art and Part of the faid wing and 
Crimes, or one or other of the ſame, Ain. 

in ſo far as the ſaid Captain Thomas or . 
his ſaid Crew, having failed from Exgland, in the fgi 
Veſſel the Worceſter, upon Pretence of Merchandi. 
Zing towards the Eaſt-Indics ; the foreſaid Captain 
and his ſaid Crew belonging to the ſaid Vellel, did 
upon one or other of the Days of the Months of 
N March, April or May, in the Year 1702, 
rencounter, or meet with another Ship or Veſſel 
failed by its own Men or Crew, upon the Coaſt of 
Malabar, near Calecute ; and the ſaid Veſſel bearing 
a red Flag, and having Eng/1/h or Scots aboard, ar 
leaſt ſuch as ſpoke the Exgliſʒh Language; the ſai 
Captain Thomas Green and his Crew, 

after ſome * Intercommuning with * Diſcourſe, 
them, did, without any Lawful War- 

rant, or a juſt Cauſe, attack the ſaid other Veſſel, or 
Ship, while expecting no ſuch Treatment; and inva- 
ding her firſt by their Sloup, which they had man- 
ned with Guns and other Arms for that Purpoſe, 
they fell upon the ſaid other Veſſel in an Hoſtilemanner, 
by ſhooting of Guns and otherways ; and after ſome 
Time ſpent in Fighting againſt her by their Sloup, 
and partly by the approaching of the ſaid Thomas 
Green's Ship the Worceſter, they overcame, and 
Boarded the faid other Veſſel, and having ſeized 
their Men, they killed them, and threw them over- 
board, and then carried, or cauſed carry away the 
Goods that were aboard the ſaid other Veſſel, to 
their ſaid Ship the Worceſter ; and then diſpoſed up- 
on the ſaid Ship, by ſelling * her aſhore on the ſaid 
Coaſt. Which Crime, being a wicked Piracy com- 
mitted by Surprize in Parts ſo remote, and probably 
with all the Caution the Committers could ule for 
concealing thereof, and for preventing Diſcoveries. 
comes now to be diſcovered in the ſeveral Parts and 
Circumſtances of the Action, and by ſuch as were 


preſent thereat; which being all con joyn'd, does 


make up and infer the foreſaid Crime objected, and 
are as follows, via. That the foreſaid Rencounter and 
Fight betwixt Captain Green and his Crew, and the 
ſaid Veſſel the Worceſter, and the foreſaid other Veſ- 
ſel taken by her, hapned on the ſaid Coaſt as above: 
Lkeas, at the ſame Time, one or more of the ſaid 
Ship the Worceſter, her Crew being on Shore, and at 
ſome diſtance from the Sea, heard the ſaid Shooting, 
which brought the ſaid Perſons to the Shore, where 
they, at leaſt the Chyrurgeon of the ſaid Ship the 
Worceſter one of them, ſaw her riding at. a good 
diſtance from the Shore upon her Birth (as they 
ſpeak) and having the other Ship at the Stern, as it 
were tyed or towed to her, as being the Veſſel they 
had maſter'd or overcome, as ſaid is. Leas, the 
ſaid Chyrurgeon did ſee the Boat belonging to the 
ſaid Ship the Worceſter coming aſhore 
from her, and the Chyrurgeon + de- f ang. 
manding at ſuch of the Crew as were 
in her, what had brought them aſhore : They anſwer d 
that they had been Busling, (a Sea-Term uſed for 
fitting and trimming a Ship for fighting) and they 
had Drunk, Spilr or Staved all their Water, and they 
2 were 
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were come for a new Supply: And when a little 
Time thereafter the ſaid Chyrurgeon went aboard the 
ſaid Ship the Worceſter, he perceived the Deck 
thereof lumber d and cover d, and in a confus d Man- 
net, with Balls, Boxes and Gocds; whereot when 
f he asked the Reaſon, ohn Madder, one 

# Perſons of the * Pannels, and a principal 
indicted. Actor in the Engagement, anſwer d, 
Damn you, what have you to do to en- 

wire, meddle with your Plaifter-Eox. And when 
the Chyrurgeon went down to his Station and Chet, 
he called for one of the Blacks Antonio Ferdinando, 
and one Duncan Mokay now Dead, and another in 
order to dreſs them; but when be asked what way 
they came by their Wounds, they declined to anſwer; 
whereupon the Chyrurgeon refuſing to dreſs them, 
if they would not tell him how they got their 
Wounds, the ſaid John Madder came to the Chyrur- 
geon in a Paſſion, and asked what was his buſineſs 
to ask ſo many Queſtions, when he did ſee the 
Wounds ſo plain before him, calling him a Block- 
head for not dreſſing them; and at length the Con- 
telt was ſo warm betwixt the ſaid Madder and Chy- 


mugeon, that Madder charged him to ask no more 


Queſtions, and he charged the Men wounded, not 
to anſwer a Word : And further order'd him back 
to the Shore, which the Chyrurgeon was forced to 

comply with; where the Chyrurgeon 
tmerpreter. meeting with Franciſco de Olivera the f 
| Linguiſter, asked him whether he ſaw 


| any of the Worceſter's Men that had carried the tore- 


{aid Ship ſo taken into Kerlon River, and the 
Linguiſter anſwered, that he had nor, bur that they 
were ſome of the Worceſter's Company, who as 
ſoon as they had brought her in and made her faſt, 
took their Boat and went directly on Board: The 
Ship taken being carried into Keio River as fai 
is, where ſhe was left with her Yards and Top malt, 
down, all unrigged : And the faid Linguiſter told the 
Chyrurgeon further, that one Coge Commodo com- 
plained he had bought the ſaid Ship taken too dear; 
whereby it appears that the ſaid Ship taken by Vio- 
lence, was ſold in manner aſgreſaid. Lias, for further 
Evidence of the ſaid Piru. fince the Time that 
John Reynolds one of the Pannels was ſeized with 
the reſt, for his Acceſſion thereto, there was found 
2 Letter wrote to him by one Sarah Newlands, 
hearing Date January the 6*h, wherein ſhe tells him, 
That tho' be had been baſely wicked, yet ſhe ſhould be 
forry to hear he were guilty of any thing that might 
bring him to the Gallows ; and therefore adviſes him 
to confeſs ; adding, that in his own Letter which ſhe 
had ſeen, be ſays, That ſome of their Men bad baſe- 
ly confeſſed (which ſays he) implies that they were 


' guilty, And when Reynolds was queſtioned upon his 


Letter, he acknowledged that he had wrote a Letter 
to his Wife the faid Sarab's Siſter, which had occa- 
fioned her writing the ſaid Letter to him; and there- 
upon he produced the Copy of the aid Letter to his 
Wife, which agrees with what Sarah ſays, as the ſaid 
Copy and Sarah's Letter both put in the Clerk of the 
Admiralty's Hands, to be ſeen by the Pannels, bear. 
And further, George Haines one of the Crew of the 
faid Worceſter, ſince his coming to Scotland, and 
— whenat Brunti/land, being ask'd by one 

f Citizen, 
Edinburgh, ſome Day in Offober laſt, 

about his Brother Andrew Wilkie, who went Chyrur- 
geon in Captain Drummond's Ship, if ever the faid 
Haines had ſeen the ſaid Andrew Wilkie in his Voy- 
age, he flew in a Paſſion, and ſaid, what Devil was 
0 with Captain Drummond? Upon which 

Ol. . | 
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James Wilkie ſorbearing a little till he ſhould be 
calmer, asked the ſaid Haines, whether he had heard 
or ſeen any Scots Ship coming to or from the Eaſt- 
Indies during their Voyage ? Haines anſwered, that 
when they were upon the Coaſt of Malabar, a Dutch 
Ship informed them, that one Captain Drummond 
Commanding a Scots Ship, and having a Sloop in 
Company, was turned Pirate. Upon which Haines 
and they manned their Ship to be in readineſs, but 
ſaw him not; only a little thereafter Haines added, 
that he had in his Cuſtody, the Time the ſaid Ship 
the Worcefler was ſeized, which he would not have 
fallen into the Seizer's Hands for twice the Value of 
the Ship, but that he had thrown it over-board ; 
adding further, that there was ſtill in the Ship what 
would never be found by the Seizers, unlefs they 
pulled her Board from Board, tho he knew where 
the Thing lay. Likcas, when after the ſaid Zames 
Wilkie departed, one Anna Seaton in Bruntifland, 
did at his Deſire further enquire at Haines about 
Captain Drummond's Ship ; he anſwered, that he 
law they had a Deſign to pump him, but that they 
ſhould not be the wiſer of him : At all 

which Pallages, Kenneth Mackenzie * *Inhabitanr. 
Indweller in Cannongate was a preſent | 
Witneſs. And the ſaid Anna Seaton did further tell 
the ſaid Kenneth Mackenzie, that when ſhe expoſtu- 
lat with Haines for his being in Paſſion, as ſaid is; 
he anſwered, that he knew more of Captain Drum- 
mond than he would tell at that Time; and that 
if the ſaid Andrew Wilkie was with Captain 
Drummond, he would not be ſeen again. And 


further, the faid Anna Seaton heard the faid 


Haines own and declare their faid Wickedneſs; 
and ſhe and Villiam Wood, one of the Gunners ot 
her Majeſt s Artillery, with one John 

Henderſon F Writer in Edinburgh, be- + Clerk for 
ing in September laſt, in Anna Seaton's Law Buſi- 
Mother's Houſe, after having drunk neſs. 

one Health or two; the ſaid Hes, 

who was there preſent, fell in a Me'anch vr git. 
and expreſs d himſelf, That it's a Wonder, that ſince 
we did not fink at Sea, GOD doth not make the 
Ground to ſwallow us up for the Wickedneſs that has 
been committed during the laſt Voyage, on Board of 
that Old Bitch Beſs, pointing to Captain Green's 
Ship. And further, the ſaid Haines ſaid, Thar it 
what the ſaid John Madder had done in the ſaid 
Voyage were well known, he deſerved as much as 
his Uncle Madder met with at Amſterdam, who 
was there burnt in Oil, for attempting to burn their 
Ships. And when at another Time, the ſaid Aung 
Scaton told Haines, that ſhe had an old Sweet-heart 
who went away with Captain Drummond, and would 
gladly hear ſome Tidings, whether he was dead or 
alive; the ſaid Haines, who was then a 

* Suiter to Anna Seaton, aſſured her, * Stocet- 
ſhe would never ſee him again, if he heart, or 
was in Drummonl1's Ship. And Wooer,. 
for a further Confirmation of the Truth 

of the ſaid Piracy, when a Commitee of Council 
was ſent to Brunti/land, to cauſe ſearch and unload 
the faid Veſſel, it was found by the Skippers and 
Seamen employed, that the Goods aboard her were 
not ſtow'd as Merchant Goods uſed to be, but were 


Fames Wilkie Taylor, + Burgeſs of found in the Hold in ſuch Confuſion, as it taken by 


Piracy, and no otherways. Likeas, when the faid 
Ship the Woreſter was ſeized, the ſaid John Madder 
being queſtioned about Captain Drummond's Ship, 
he took out of his Pocker, or at leaſt ſhew'd in 
his Hand, the Seal of the African Company, which 
he could never lawfully have got. By all which, 
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they being joyned and connected together (as a Dif: 


covery of ſuch a Wickedneſs practiſed in ſuch re- 
mote Parts, and ſo induſtriouſſy and obſtinately en- 
deavour d to be concealed, deſerves to be) the ſame 
in all the Points and Circumſtances thereof, at leaſt 
ſuch, and ſo many of them as are 
+. Sufficient f relevant, and are offered to be pro- 
to hear an ven by à cumulative Probation, do 
Indiftment. plainly amount to ſuch a plenary Evi- 
- dence, as may fully convince all impar- 
tial Men, that the foreſaid Captain Green and his 
Aid Crew, are all and each of them guilry, Art and 
Part, of the forefaid Crimes of Piracy, Robbery and 
Murder, or one or other of them above charged ; 
t Jury. an + Afſize before the Judge of the 
Admiralty, and the Lords Aſſeſſors ap- 
inted by the Lords of the Privy Council, the 
— Perſons, and each of them, ought to be 
puniſh'd by Sentence of the ſaid Court, with the Pain 
of Death, and Confiſcation of their Moveables, to the 
Example and Terror of others, to do or commit 
the like in Time coming. 


which being found by a Verdict of 


Additional Concluſion to the Indickment, at the Inſtance 
of Mr. Alexander Higgins Procurator- Fiſcal to the 
- Court of Admiralty, againſt Captain Green, Cc. 


visFT HAT the Concluſion of the ſaid Indict- 
; 1 ment given on Saturday the ſeventzenth 
Inſtant, bearing the Pain of Death, and of Eſcheat 
and Confiſcation of Moveables, ſhould extend to the 
Eſcheat and Confiſcation of the ſaid Ship and Car- 
go, by reaſon of the foreſaid Crime and Piracy; and 
that the ſaid Captain Thomas Green, &c. ſhould 
anſiver to the foreſaid Concluſion, as thus explained, 
and extended to the Confiſcation of the ſaid Ship 
and Cargo, as in Caſe of Piracy, the 

+ Appear- 5th of March, which is the Day of f 
ance. Compearance aſſigned to the ſaid Pan- 
nels, or at lealt upon the 6, 7, 8, or 

9 Days of March thereafter, as the true Import, or 
at leaſt a clear Conſequent of the foreſaid Crime and 
8 Indictment given thereupon : The Lift 
of Witneſſes and * Afizers remaining 
| | the ſame, as ſubjoined to the foreſaid 
principal Indictment. Sic ſubſcribirur ALEXAN- 


* Furors. 


DER HIGGINS. 


HE Kejgle Carpenter in the Ship called Wor- 


ceſter, now in Brunti/land Harbour, Samuel 
Urlnes his Mate, George Haines Steward of the 
faid Ship, Dame! Stringman Cook of the ſaid Ship, 
Samuel Wilcocks Chyrurgeon's Mate, George Glen 
Seaman there, Henry Barnes Seaman there, Alex. 
Taylor Seaman there, and ohn Bannantine Seaman 
there, all of Captain Thomas Green Commander of 
the ſaid Ship his Crew; You, and ilk one of you, are 
accuſed and indicted at the Inſtance of Mr. A/cxan- 
der Higgins Advocate, Procurator-Fiſcal to the High 
Courtof Admiralty,of the Crimesof Piracy, Rebberyand 
Murder, in manner after-mentioned, vis. That by 
the Law of GOD, the Laws of Nations, of this, 
and of all other well-governed Realms, the Crimes 
of Piracy, Robbery and Murther, are prohibite under 


all bigheſt Pains : And that by the Laws of this 
Realm, the ſaid Crimes are prohibite, under Pain of 


Death, and Eſcheat of Moveables. Nevertheleſs, it 
is of Verity, that Captain Thomas Green, Command- 
er of the Ship called the Worceſter, now in Brunt- 
Hand. Harbour, and his Crew, are guilty, Art and 
Part, of the ſaid Crimes, or one or other of the Sea- 


men, in ſo far as the faid Captain Thomas, or jy; 

laid Crew, having failed from England in the (111 
Veſſel the Worceſter, upon pretence of Merchandizir 

towards the Eft-Indies, the foreſaid Captain and hie 
faid Crew belonging to the ſaid Veſſel, did upon one or 
other of the Days of the Months of Februar 

March, April, or May, in the Year 1703, rencoug! 
ter and met with another Ship or Veſſel, failed þ, 
its own Men or Crew, upon the Coaſt of Alalabas 
near Calecute; and the ſaid Veſſel bearing a red Fla 

and having Exgliſb or Scots aboard, atleaſt ſuch asſpol? 
the Eng liſb Language, the ſaid Captain Thomas Green 
and his Crew, after ſome intercommuning with them 
did without any lawful Warrant, or jult Cauſe, at. 
tack the ſaid other Veſſel or Ship, while expecting 
no ſuch Treatment; and invading her firſt by their 
Sloop, which they had manned, and furniſhed with 
Guns and other Arms for that Purpoſe ; They fell 
upon the ſaid other Veſſel in an hoſtile Manner, by 
ſhooting of Guns and otherways; and after tome 
Time ſpent in fighting againſt her by their Sloop 
and partly by the approaching of the ſaid Thomas 
Green's Ship the Worceſter, they overcame, and 
boarded the ſaid other Veſſel, and having ſeized their 
Men, they killed them, and threw them over- board, 


and then carried, or cauſed carry away. the Goods | 


that were aboard of the ſaid other Veſſel to their 
ſaid Ship the Worceſter, and then diſpoſed upon the 
{aid Ship, by ſelling her aſhore on the faid Coaſt, 
Which Crime being a wicked Piracy, commitred by 
Surprize in Parts ſo remote, and probably with al} 
the Caution the Commirters could uſe for concealing 


thereof, and for preventing Diſcoveries, comes now 


to be diſcovered in the ſeveral Parts and Circumſtan- 
ces of the Action, and by ſuch as were preſent there- 
at: Which being all conjoyned, does make up and 
infer the foreſaid Crime objected, and are as fol- 
lows, viz. That the foreſaid Rencounter and Fight 
between Captain Green and his Crew, and the {aid 
Veſſel the Worceſter, and the foreſaid other Veſſel 
taken by her, happen'd on the ſaid Coaſt as abore : 


Likeas, at the ſame Time, one or more of the ſaid 


Ship the Worceſter, her Crew being on Shore, and at 
ſome Diſtance from the Sea, heard the ſaid ſhooting, 
which brought the ſaid Perſons to the Shore, where 
they, at leaſt the Chyrurgeon of the ſaid Ship the 
Worceſter one of them, ſaw her riding at a good 
Diſtance from the Shore upon her Birth (as they 
ſpeak) and having the other Ship at her Stern, as it 
were tyed or towed to her, as being the Veſſel they had 
maſter'd or overcame, as ſaid is. Lies, the ſaid 
Chyrurgeon did ſee the Boat belonging to the ſaid 
Ship the Worceſter coming aſhore from her, and the 
Chyrurgeon demanding at ſuch of the Crew as were 
in her, what had brought them aſhore : They an- 
ſwer d, that they had been Bals (a Sea-Term uſed 
for fitting and trimming a Ship for fighting) and 
that they had drunk, ſplit or ſtaved all their Water, 
and they were come for a new Supply ; and when a 
little Time thereafter the ſaid Chyrurgeon went a- 
board the ſaid Ship the Worceſter, he perceived the 
Deck thereof lumber'd and cover'd, and in a confu- 
ſed Manner, with Balls, Boxes and Goods; where: 
of when he ask d the Reaſon, John Madden one of 
the Pannels, and a principal Actor in the Engagement, 
an{wered,--- Damn you, what have you to do to enquire, 
meddle with your Plaiſter-Box. And when the Chy- 
rurgeon went down to his Station and Cheſt, he cal- 
led for one of the Blacks Antonio Ferdinando, and 
one Duncan Mackay now dead, and another in order 
to dreſs them ; but when he asked what way they 
came by their Wounds, they declined to anſiver : 
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if they would not tell him how they got their 
Wounds ; the ſaid John Madder came to the Chy- 
rurgeon in a Paſſion, and asked what was his Bu- 
fineſs to ask ſo many Queſtions, when he did 
ſee the Wounds ſo plain before him? Calling him 
4 Blockhead for not dreſſing them. And at length the 
Conteſt was ſo warm betwixt the ſaid Madder and 
Chyrurgeon, that Madder charged him to ask no 
more Queſtions ; and he charged the Men wounded 
not to anſwer a word : And further, order'd him 
back to the Shore ; which the Chyrurgeon was 
forced to comply with. Where the Chyrurgeon 
meeting with Franciſco de Olroera, their Linguiſter, 
asked him, whether he ſaw any of the IWorceſter's 
Men, that had carried the foreſaid Ship ſo taken in- 
to Keilon River? And the Linguiſter anſwered, that 
he had not; but that they were ſome of the Vor- 
cefter's Company, who as ſoon as they had brought 
her in, and made her faſt, took their Boat, and 
went directly on Board: The Ship taken being 
carried into Kz:/on River, as ſaid is, where ſhe was 
left, with her Yards and Top-Maſts down, all un- 
rigged. And the ſaid Linguiſter told the Chyrur- 
geon further, That one Coge Commodo complained 
he had bought the ſaid taken Ship too dear: 
Whereby it appears, that the ſaid Ship taken by 
Violence, was fold in manner foreſaid. 

Likeas, for further Evidence of the ſaid Piracy, 
fince the Time that 7ohn Reynolds, one of the Pan- 
nels, was ſeized with the reſt, for his Acceſſion 
therero ; there was found a Letter wrote to him by 
one Sarah Newlands, bearing Date the 6th of Ja- 
nuary; wherein ſhe tells him, Thar tho he had 
been baſely wicked, yet ſhe ſhould be lorry to hear 
he were guilty of any Thing that might bring him 
to the Gallows : And therefore adviſes him to con- 
feſs; adding, That in his own Letter, which ſhe 
had ſeen, he ſays, that ſome. of their Men had baſe- 
ly conſelled ; which, ſays ſhe, implies, that they 
were guilty. And when Reynolds was queſtioned 
upon his Letter, he acknowledged that he had 
wrote a Letter to his Wife, the ſaid Sarah's Siſter, 
which had occafioned her writing the ſaid Letter to 
him: And thereupon he produced the Copy of the 
faid Letter to his Wife, which agrees with what 
Sarah ſays , as the ſaid Copy, and Sarah's Letter, 
(both put in the Clerk of the Admiralty's Hands, 
to be ſeen by the Pannels) bear. 

And further : George Haines, one of the Crew 
of the ſaid Worceſter, ſince his coming to Scotland, 
and when at Bruntiſland, being asked by one James 
Wilkie, Taylor, Burgeſs of Edinburgh, ſome Day 
in October laſt, about his Brother Andrew Wilkie, 
who went Chyrurgeon in Captain Drummond's 


Ship; if ever the ſaid Haines had ſeen the ſaid 


Andrew Wilkie in his Voyage? He flew in a Paſ- 
fion, and ſaid, What Devil was his Concern with 
Captain Drummond ? Upon. which, James Wilkze 
forbearing a little, till he ſhould be calmer, ask d 
the ſaid Haines again, Whether he had heard or 
ſeen any Scots Ships, coming to or from the Eaſt- 
Indies, during their Voyage? Haines anſwered, 
That when they were upon the Coaſt of Mala- 
bar, a Dutch Ship inform'd them, That one Cap- 
tain Drummond, commanding a Scots Ship, and ha- 
ving a Sloop in Company, was turn d Pirate: 
Upon which Haines faid, they mann'd their Sloop 
to be in Readineſs, but ſaw him not: Only a little 
thereafter Haines added, that he had in his Cuſtody 
the Time the ſaid Ship the Worceſter was ſeized, 
which he would not have fallen into the Seizer's 
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 Whereupon the Chyrurgeon refuſing to dreſs them, 
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Hands for Twice the Value of the Ship; but that 
he had thrown it overboard. Adding further, That 
there was ſtill in the Ship what would never be 


found by the Seizers, unleſs they pull'd her Board 


from Board, tho he knew where the Thing lay. 
Likeas when after the ſaid James Wilkie's De- 
parture, one Anna Seaton did, at his Deſire, further 


enquire at Haines about Captain Drummond's Ship; 


he anſwered, That they had a Deſign to pump him, 

but that they ſhould not be the wiſer of him. At 
all which Paſſages, Kenneth Mackenzie, an In- 
dweller in Cannongate, was a preſent Witneſs. 
And the ſaid Anna Seaton did further tell the faid 
Kenneth Mackenzie, That when ſhe expoſtulat with 
Haines for his being in a Paſſion, as ſaid is; he an- 
ſwered, That he knew more of Captain Drummond 
than he would tell ar that Time : And that if the 
ſaid Andrew Wilkie was with Captain Drummond, 
he would not be ſeen again. 

And further, The ſaid Anna Seaton heard the 
ſaid Haines own and declare their {aid Wickedneſs. 
And ſhe, and William Wood, one of the Gunners 
of Her Majeſties Artillery, with one John Hender- 
ſon Writer in Edinburgh, being in September laſt at 
Anna Seaton's Mother s Houſe ; after having drunk 
a Health or two, the ſaid Haines, who was there 


preſent, fell in a melancholy Fit; and expreſs d 


himſelf, That it's a wonder that ſince we did not 
fink at Sea, God doth not make the Ground to ſual- 
low us up, for the Wickedneſs that has been com- 
mitted during the laſt Voyage on Board of that Old 
Bitch Beſs ; pointing to Captain Green's Ship. 
And further, the ſaid Haines ſaid, That if what 
the ſaid ohn Madder had done in the ſaid Voyage 
were well known, he deſerved as much as his Un- 
cle Madder met with at Amſterdam ; who was 
there burnt in Oyl, for attempting to burn their 
Ships. And when, at another Time, the ſaid Anna 


Seaton told Haines, That ſhe had an old Sweetheart 


who went away with Captain Drummond ; and 
would gladly hear ſome Tidings, whether he was 
dead or alive : The ſaid Haines, who was then a 
Suitor of Anna Seaton's, aſſur d her, ſhe would ne- 
ver ſee him again, if he was in Drummond's Ship. 


And for a further Confirmation of the Truth of 


the ſaid Piracy; when a Committee of Council 
was ſent to Bruntiſlund, to cauſe Search and un- 
load the ſaid Veſſel; ir was found, by the Skippers 
and Seamen employ T, that the Goods aboard her 
were not ſtowed as Merchant Goods uſed to be; 
but were found in the Hold in ſuch Confuſion, as 
if taken by Piracy, and no otherways. Like as 
when the ſaid Ship the Worceſter was ſeized, the 
ſaid John Madder being queſtion d about Captain 
Drummond's Ship; he took out of his Pocket, 
or at leaſt ſhewed in his Hand, the Seal of the 
African Company ; which he could never have law- 
fully got. 

By all which, they being Joined and connected 
together, (as a Diſcovery ot ſuch a Wickednels pra- 
Qiled in ſuch remote Parts, and ſo induſtriouſly 
and obſtinately endeavour'd to be concealed, de- 
ſerves to be) the ſamen, in all the Poinrs and Cir- 
cumſtances thereof; at leaſt ſuch, and ſo many of 
them as are relevant, and are offer d to be proven 
by a cumulative Probation ; do plainly amount 
to ſuch a plenary Evidence, as may fully convince 
all impartial Men, that the foreſaid Captain Green 
and his faid Crew, are all and each of them guilty, 
Art and Part, of the foreſaid Crimes of Piracy, 
Robbery and Murder, or one or other of them 
above charged. Which being found by a "_— 
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of an Aſſize before the Judge of the Admiralty, 
and the Lords Aſſeſſors appointed by the Lords of 
Privy Council ; the forenamed Perſons, and each 
of them, ought to be puniſh'd by Sentence of the 
faid Court, with the Pain of Death, and Confiſca- 
tion of their Moveables ; to the Examples, and 
Terror of others, to do or commit the like in Time 


coming, 


Additional Concluſion of the IndiFment, at the In- 
ſtance of Mr. Alexander Higgins, Procurator- 
Fiſcal to the Court of Admiralty , againſt Cap- 
tain Tho. Green, &c. 


Vie. HAT the Concluſion of the ſaid Indict- 
ment given on Saturday , the Seven- 


teenth Inſtant, bearing the Pain of Death, and of 


Eſcheat and Confiſcation of Moveables, ſhould ex- 
tend to the Eſcheat and Conſiſcation of the ſaid 


Ship and Cargo, by reaſon of the foreſaid Crime of 


Piracy: And that the ſaid Captain Thomas Green, 
&c. ſhould anſwer to the foreſaid Concluſion, as 


thus explained, and extended to the Confiſcation of 


the ſaid Ship and Cargo, as in the Caſe of Piracy, 
the foreſaid Fifth of March, which 
is the Day of * Compearance aſſign- 


* Appear- 
ed to the ſaid Pannels, or at leaſt up- 


ance, 


on the 6th, 7th, 8th, or 9th Days of 


March thereafter ; as the true Import, or ar leaſt a 
clear Conſequent of the foreſaid Crime and Ind ict. 
ment given thereupon : The Liſt of Witneſſes and 
Aſſizers remaining the ſame, as ſub joined to the 


foreſaid principal Indictment. 


Sic ſubſcribitur, 
ALEXANDER HIGGINGS. 


PURSUERS. 
Mr. Alexander Higgins, Procurator-Fiſcal. 
Sir James Stuart, Her Majeſties Advocat. 
Sir David Dalrymple, and Mr. William Curmi- 
chael, Her Ma jeſties Sollicitors. 
Sir Patrick Home. 
Sir Gilbert Eliot. 
Mr. Francis Grant. 
Ad vocats. 


Procurators in DEFENCE. 
Sir David Cunningham. 
Sir David Thoirs. 
Sir alter Pringle. 
Mr. David Forbes. 
Mr. George Alexander. 
Mr. John Spot ſwood. 
» Mr. John Elphinſton. 
Ad vocats. 


The Procurator-Fiſcal declared ju- 

* had nothing dicially, he * paſſed from Samuel Ur- 

againſt, lines, Carpenter's-Mate of the Ship 

the Worceſter, Henry Barnes Sea- 

man, and Daniel Stringman, Cook of the faid 

= 3 whereupon they were diſmiſſed from the 
ar, 


Alexander Higgins. 


TM Her Majeſties Advocat for the Pur- 

+ Time of ſuers craved , that the + Dyet againſt 

Proſecu- Captain Thomas Green and others, con- 

tion. tained in that Indictment with him, 
might be continued. | 
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It was objedted by the Pannel's Procurators, that 
the Dyet could not be continued againſt them; be. 
ing contrair to the Act of Parliament for preventing 
wrongous Impriſonment, and contrair to an expreſs 
Clauſe therein. * 

It was replied for the Purſuers, that the AQ of 
Parliament is opponed; which only requires the 
Dyet of the Tryal to be fixed within Sixty Days 
after Intimation, which was done; but then allows 
to the Purſuers to inſiſt, and to the Judge to de. 
termine by a final Sentence, within Forty Days, jc 
before the Lords of Juſticiary, and Thirty Days, if 
before any other Judge. 


Which Obje&ion, with the Anſwers and Replies 
* made thereto, being conſidered 
by the Fudge and Aſſeſſors, they 


* repelled the Objection, and * rejected, or | 


continued the Dyer againſt over. ul d. 
the ſaid Captain Green and 

others, contained in the Inditment again, 
him, till Wedneſday next at Nine of jhe 
Coch; and ordained the Pannels to be carri. 
ed back to Priſon. 


JAMES GRAHAM, LP. 4 


It was alledg'd by the Procurators for 
the Pannels, that the Crime f libelled + indidted 
being alledg'd to be committed upon 
the Coaſt of Malabar, and by Engliſhmen ; they 
ought to be remitted to be tried in Exgland; and 
cannot be Judged by the Judge of the High Court 
of Admiralty and Aſſeſſors, who are not Judges com- 
petent. 

The Procurator-Fiſcal and Purſuers Procurators 


anſwer d, That they opponed the Act of Parlia- 
ment, 1681. which founds the Admiral's Juriſdicti- 


on in the Caſe libelled: Declaring expreſly, That 
the High Admiral hath the ſole Privilege and Ju- 
viſdiction in all Maritime and Sea: faring Cauſes, Fo- 
reien and Domeſtick, whether Gvil or Criminal what- 
ſoever, within this Realm; and over all 2 7 as 
they are concerned in the ſame : And that he is His 
- ajeſties Lieutenant and Fuſtice-General upon the 
eas, Ke 


Which * Alledgeance and Anſwer, + Allegation. 
with the other Replyes and + Du- + further 
phices, being conſidered by the Anſwer. 
Judge and Aſſeſſors ; they re- 
pelled the Alledgeance in reſpect of the An- 
ſewer ; and found that the Fudee Admiral 
and Aſſeſſors are competent and 
proper Judges, to f cognoſce f inquire in- 

and determine in the Caſe and to. 

Crimes libelled. 


JAMES GRAHAM, I P. A 


HE Grounds of the Indictment, at the In- 

ſtance of the Procurator-Fiſcal, againſt Hen- 
ry Keigle, George Haines, Samuel Wilcocks, George 
Glen, Alexander Taylor, and John Bannantyne here 
preſent, being fully debabed viva voce; The Judge 
of the High Court of Admiralty and Aſſeſſors con- 
tinue the Dyet, at the ſaid Mr. Alexander Higgins's 
Inſtance, againſt the ſaid Henry Keigle, and other 
Pannels above-named, till Tueſday the 13th Inſtant, 
at Nine a Clock in the Forenoon ; and 
ordain both Parties to give in their * In- * Pleas, or 
formations betwixt and that Time ; Briefs. 


the Purſuer to give in his betwixt and 
I | Thurſ- 
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day next, at Twelve a Clock of the Day; and 
Ly 6A to give in theirs betwixt and Saturday 


' next, ar Twelve Afternoon thereafter. ; in order to 


be recorded in the Court-Books : And ordains the 


Aſſers and Witneſſes to attend then, and at the 


other Dyer upon Wedneſday next, a- 
gainſt Captain Green and others, * ilk 
Perſon under the Pain of One Hun- 
dred Merks ; and the Pannels to be carried back to 
the reſpective Priſons. 


JAMES GRAHAM, I. P. A. 


* euery. 


CURIA JUSTICIARTA, Sypreme 
Curie Admiralitatis tenta in Pretorio, vel no- 
va Domo Seſſonis Burgi de Edinburgh, ſepti- 
mo Die Menſis Martii, 1705. per Fudicem 
dictæ Curie, & per Honoratiſſimos Viros, Jo- 
annem Comitem de Loudoun, Joannem Dami- 
num de Belhaven, Dominos Robertum Dun. 
das de Arneſtoun, Joannem Home de Black- 
adder, & Joannem Cockburn de Ormiſtoun, 
Aſſeſſores 

Curia Legitimè Afir mata. 


Intran. | 

Captain Thomas Green, Commander of the Ship 
called the Worceſter, now in Brunti/land Harbour. 

Captain John Madder, Chief Mate of the faid 
Ship. 

John 8 Second-Mate of the ſaid Ship. 

Thomas Linſteed, Aſſiſtant to the ,deceas'd Super- 
Cargo of the ſaid Ship. 

James Burn, Boarſwain of the ſaid Ship. 

James Simpſon, Gunner. 

Andrew Robertſon, Gunner's-Mate. 

John Bruckley, Seaman. 

George Kitchen, Seaman. 


All of them indicted and accuſed at the Inſtance 
of Mr. Alexander Higgins, Advocat, Procurator- 
Fiſcal to the High Court of Admiralty , for the 
Crimes of Piracy, Robbery and Murder, in manner 
mentioned in the Indictment raiſed againſt them 
thereanent, before inſert in the Court holden the 


Fifth of March Inſtant. 


PURSUERS. 


Mr. Alexander Higgins, Procurator-Fiſcal. 

Sir James Stuart, Her Majeſties Ad vocat. 

Sir David Dalrymple, and Mr. Milliam Curmi- 
chael, Her Majeſties Sollicitors. 

Sir Patrick Home. 

Sir Gilbert Eliot. 

Mr. Alexander Mackleod, 

Mr. Francis Grant. 


Advocats. 


| Procurators in DEFENCE. 


Sir David Thos. 
Sir Walter Pringle. 
Mr. David Forbes. 

r. George Alexander. 
Mr. John Elphinſton, 
Mr. John Spotſwood. 

Advocats. 


The Grounds of the Indictment at the Inſtance 
of the Precurator-Fiſcal, againſt Captain Green and 
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other Pannels here preſent, and the Reaſons wh 
John Reynolds, one of the Pannels, who 4 
is a Wirneſs cited in the + Exculpation, + Plea of 
at the Inſtance of the other Pannels, Defence. 
ſhould he tried firſt upon the Libel, to 

the effect, that if * aſſoilzied, he may Fah ſolu d, 
be adduced as a Witneſs for the ſaid o- or acquit- 
ther Pannels in the foreſaid Exculpati- fed. | 
on, being debated viva voce. The 

Judge of the High Court of Admiralty, and Aſſeſ- 
ſors, continue the Dyer at the ſaid Mr. Alexander 
Higgins Inſtance, againſt the ſaids hail Pannels, till 
Tueſday the Thirteenth Inſtant, at Nine a Clock in 
the Forenoon : And ordains both Parties to give in 
their Informations betwixt and that Time ; the Pur- 
ſuer to give in his betwixt and To-morrow ; and 
the Pannels to give in theirs betwixt and Saturday 
thereafter, in order to be recorded in the Court- 
Books: And ordains the Affizers and Witneſſes to 
attend with ilk Perſon, under the Pain of Two 
Hundred Merks ; and the Pannels to be carried 


back to Priſon, | 
FA GRAHAM, I. P. A. 


INFORMATION 


* Plea, or Brief. 
For Mr. Alexander Higgins, Procurator-Fiſcal 
of the High Court of Admiralty : 


AGAINST 


Captain Thomas Green, Commander of the Mor- 
ceſter, and his Crew and Complices. 


Here being Two + Libels raiſed f Hadid ment. 
before the High Court of Admi- 

rally, and the Lords Aſſeſſors appointed by the 
Lords of Privy Council, both at the Inſtance of the 
ſaid Mr. Alexander Higgins; but the firſt againſt 
Henry Keigle, Carpenter in the Ship called the Vor- 
ceſter, now in Bruntiſſand Harbour; Samuel Urline, 
his Mate; George Haines, Stewart of the ſaid 
Ship; Daniel Stringman, Cook in the ſaid Ship; 
Samuel Wilcocks, Chyrurgeon's Mate ; George Glen, 
Seaman there; Henry Barnes, Seaman there; A- 
lexander Taylor, Seaman there; and John Ballan- 
tyne, Seaman there : And the Second againſt the 
ſaid Captain Thomas Green, Commander of the 
ſaid Ship the Worcefter ; Captain ohn Madder, 
Chief Mate of the ſaid Ship; John Reynolds, Se- 
cond Mate of the ſaid Ship ; Thomas Linſteed, Aſ- 
ſiſtant to the deceas d Supercargo of the ſaid Ship; 
James Burn, Boatſwain of the faid' Ship; James 
Simpſon, Gunner of the ſaid Ship; Andrew Robert- 
ſon, Gunner's Mate; John Bruckhie , Seaman 
there; and George Kitchen, Seaman there; all Pri- 
ſoners. 

Both the Libels being the ſame, the Tenor there- 
of prefixt to the Information is verbatim conform 
to the Ind ictments on the preceding Pages, in the 
Court holden the Fifth of March, 1705. and 
whereto this refers. 

When the * haill foreſaids Pannels * whole. 
were brought to the Bar, and the 
ſaids Libels read againſt them; the Procurator-Fif- 
cal declared, That he inſiſted firſt upon the firſt 
Libel, vis, againſt the faids Henry Reigle, Car- 

penter, 
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penter, Samuel Urlane, George Haines, Daniel String- 
man, Samuel Wilcocks, George Glen, Henry Barnes, 
Alexander Taylor, and John Ballantyne ; and after 
ſome Debate moved by the Pannels Procurators, 
that the Pannels having uſed the Method preſcribed 
by the Acc of Parliament, to bring themſelves to a 
Tryal within fixty Days, they ought now all of them 
to be inſiſted againſt ; and it being anſwered, That 
all that the Act of Parliament required was, That 
a Day ſhould be fix'd for the Tryal within ſixty 
Days after the Charge given for that Effect, the ſame 
was done, and alſo the whole Pannels fo far inſiſted 
againſt, that their Libels were read, which fully ſa- 
tisſies that Part of the Act; and that as to further 
inſiſting, proſecuting and concluding, the Act of Par- 
liament 5 fourty Days further before the Com- 
miſſion of Juſticiary, and thirty Days before any other 
InferiorJudicature: So that the Procurator-Fiſcal might 
very well proceed againſt theſe contained in the firſt 
Libel this Day, and continue theſe contained in the 
ſecond Libel till the next Court Day. The Lord 
High Admiral repelled the foreſaid Alledgeance 
made for all thePannels, and allowed the Procurator- 
Fiſcal to inſiſt againſt theſe in the firlt Libel, the fore- 
| faid 5*Þ of March, and continued the Dyer againſt 
theſe in the ſecond Libel, till the 7** of the ſaid 
Month. 

= was then alledged for theſe in the firſt Libel, 
No Proceſs, in regard the Crimes charged were li- 
belled to have been done in the Eaſt Indies in Mala- 
| har, far without the Scortiſh-Seas, nor was there any 
Accuſer either of the Owners of the Ship and Goods, 
or of the neareſt of Kin of the Perſons alledged, 
Murder'd ; ſo that the Admiral was incompetent 

_ to this Tryal; For the competentia fort 
+ Criminal (Competency of the Court,) in Crimi- 
+ nals, being founded either in the Jocus 

delicti, (the Place where the Crime was 
committed) or in the locus domicilii (the Place of Ha- 
bitation of the Pannels,) or in the /ocus originis (place 
of Birth) neither of theſe could be ſubſumed upon 
in this Caſe : The Pannels Engliſhmen and Strangers, 
and the Crimes libelled to have been committed 
in the Eaſt-Indies, as faid is. And 
* allzwing. * eſto, that the Crime of Piracy may 
be tryed any where, where the Pirates 
are found, yet that is only where the accuſed are no- 
| roriouſly ſuch. And farther, tho' the Pannels could 
be accuſed here in Scotland, yet they 
+ Court for could beonly accuſed before the + Com- 
Criminal miſſion of Juſticiary, and not before the 
Cafes, High Admiral, whoſe Juriſdiction ex- 
| rends no further than the Seas within 

the Compaſs of Her Majeſty's Sovereignty. 

To all which it isanſwer'd by the Purſuer. 1. That 
tho' the Competency of the Judge in Criminals be 
ordinarily aid, to be found either in loco delicli, 
(the Place where Crime was committed) or in loco 

domicilii (Place of Habitation of the Delinquents,) 
br in loco originis (the Place of their Birth) yet there 
is a ſuperior Conſideration, and that is the /ocus de- 
prebenſionis, (Place where they were taken,) where 
the Criminal is found and deprehended, which doth 
ſo over-rule in this Matter, that neither the Jocus do- 
: micilii (Place of Habitation,) nor the 
* Fuſtiſy or lc originis, (Place of Birth,) doth * 
make good. Hund the Judges Competency, ziſi ibi 
reus deprebendatur, (except the Crimi- 

nal be apprehended there.) And ſo it is that here 
the Pannels were and are deprehended, which hap- 
pening in the Cauſe of Piracy, a Crime againſt the 
Law of Nations, and which all Mankind have an In- 
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tereſt to purſue, wherever the Pirates can be found . 
the Procurator Fiſcal's Intereſt to purſue is therehy 
manifeſt, and the Pannels being here deprehended 
cannot decline the Admiral's Juriſdiction as incom- 
petent. 2. As to what is alledg d, that the Pannels 
are not libelled to be habitual and notorious Pirates 
but on the contrary, had and do produce a Commiſ- 
ſion, which frees them of that Suſpicion, 

It's anſwered, That Piracy being 
+ libelled, as to the Particular charged, + mentioned 
even habitual Piracy is thence preſu- in the In- 
med ; but a ſingle Act of Piracy libel- dimen; 
led doth both give the Purſuer a ſuffi- ; 
cient Title and Intereſt, and likeways founds the Ad- 
miral's Juriſdiction, in reſpect the Pannels charged for 
* = — _ — 808 The Lord High 

miral is moſt proper for this Cognition and 
becauſe by the AR of Parliament, 1681. 8 
he is declared to be * juſtice- General * Lorꝗ 
upon the Seas, which albeit it be limi- Chief Juſtice. 
ted inwardly towards the Land, yet out- 
wardly is not limited; fo that the Lord High Admi- 
ral is there declared to have the ſole Juriſdiction in 
all Maritime and Sea-faring Cauſes, Foreign and Do- 
meſtick, whether Civil or Criminal, within this Realm 
and over all Perſons, as they are concerned in the ſame. 
which as to the Seas and all Maritime Crimes what. 
ſoever, makes the High Admiral Juſtice- General, as 
laid is, without Limitation ; and th re It is in vain 
for the Pannels to pretend, that if their Cauſe he cog- 
noſcible here, it muſt atleaſt be tryed before the Com. 
miſſion of Juſticiary, fince the Lord Hizh-Admiral 
is in this Caſe fully veſted with the Juſtice-General's 
Power; and as for what may be the Cuſtom of Eng- 
land, it doth not concern, nor can be any Rule for us, 

And the Lord High Admiral and Aſ- 


ſeſſors having * adviſed the Debates, conſidered. 


they repelled the Declinator t, and + declining 
tound the Court competent. the Juriſdi- 
Thereafter it was alledged for theſe in @ion of the 
the firſt Lybel, That they were convee- Court. 
ned*, as having been of Captain Green's *Summoned 
Crew, and his Complices in the Crimes or brought 
libelled ; ſo that he being their Com- 0 the Bar. 
mander and Captain, they could not 
be — to anſwer, unleſs the Captain himſelf were 
inſiſted againſt; ſeeing firſt, it was obvious, that he 
being their Commander and Captain, ought firſt to 
be anſwerable. And 2. That they being under his 
Command, could not be charged for any Thing al- 
ledged done by them as his Crew, unleſs he were 


firſt tryed, ſeeing that he might have Detences both 


for himſelf and chem, which probably they could 
not make for themſelves. | 
To which it was anſwered by the Pur- 
ſuer, That the Caprain and his Crew * brought 
were not * conveened for any Thing before the 
alledged acted by him as their Captain, Court. 
and by them as his Crew, but were 
all conveened as Complices and ſocii, (i. e. Fellow- 
Criminals) and Partakers of the foreſaid wicked 
Crimes of Piracy, Robbery and Murder; which 
Crimes as they could be warranted by no Commiſh- 
on or Character the Captain did or could pretend, 
ſo could they be as little warranted by their Conditi- 
on of being ſubject to him as his Crew; for here the 
ſaying holds, That they were all his foci: & facinus 
quos inquinat æquut, i. e. (they were Fellows in this 
Caſe, and being defiled with the ſaid Crime, were in 
that reſpect equal.) As alſo the other N 
Maxim, That f Wrong has no Warrant; + Injuſtice. 
and therefore, ſeeing that neither the 3 
| | Captains 
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Captain's Character, nor their Condition as his 
Crew, could be pretended as a Defence either to 
bim or them; and that the Libel of the foreſaid 
Crimes did charge them all, as being Socii, and to- 
ether involved therein; and that without Queſti- 
on. in the Caſe of ſuch an Accuſation for ſuch horrid 

; Crimes, every one muſt anſwer for him- 
* regarded. ſelf; the Alledgeance could not be“ re- 

ſpected. Beſides that it was evident, 
that if Captain Green, and theſe in the Second Li- 
hel, were all confeſſing and pardon d; yet the firſt 
Libel againſt theſe of his Crew therein contained, 
would fin lawfully proceed ; and Captain Green 
himſelf, and thoſe joined with him in his Libel, 
might be made uſe of as Witneſſes againſt theſe 
contained in the firſt Libel. By all which it was evi- 
dent, that the Tryal ought to proceed againſt theſe 
in the firſt Libel, without reſpeC to the foreſaid 
dilatory Defence. This being the dilatory Defence 

objected againſt the firſt Libel, and 
+ poſitive. anſwered above; and the t perempro- 

ry Defences againſt both Libels being 
common and coincident, for the more clear Me- 
thod ; the dilatory Defence proponed alſo for theſe 
contained in the Second Libel, with the Anſwers 
thereto, are hereunto ſubjoined. 

The Dilatory then propoſed for Captain Green, 
and others, (in the Second Libel) was, The 
foreſaid Fohn Reynolds was conve- 
ned and t impannelled with him; 
whereas it was acknowledged by the 
Purſuer , that Reynolds was aſhore the Time of 
the Piracy, and other Crimes libelled ro have been 
committed by Captain Green, and the reſt of his 
Complices; whereby Reynolds appeared, even by 
the Purſuer's Acknowledgment , to be innocent. 

Like as Captain Greer, and the 0- 


+ indicted. 


* Form of ther Pannels, had raiſed an * Excul- 
Law for vin- pation, and therein had cited Rey- 
dicating any molds for a Witneſs : So that accord- 
Perſon. ing to the Method practiſed in Cri- 


minals, Captain Green and the other 
Pannels had good Ground to demand, that Reyno/ds 
might be firſt tried, and ſo purged from being 
 SGocuus Ciminis, ( a Fellow Criminal) 
Condition. and put in f Caſe to be a Witneſs, 
for the Captain and the other Pan- 
nels to prove their Grounds of Exculpation. For 
there could be nothing more reaſonable, as it was 
alſo ordinary , than that when a Purſuer did raiſe a 
Libel againſt ſeveral Perſons, (whereof ſome were 
innocent, and might be Witneſſes for the other Cri- 
minals and Pannels) theſe other Pannels might 
juſtly crave, that ſuch as they alledged to be inno- 
cent, might-be firſt tried and purged, and ſo made 
capable to be Witneſſes; fince otherways any ma- 
licious Purſuer might include both the Defenders 
and all their Witneſſes in one Libel : And thus by 
making the Witneſſes Socii Ciminis ( Fellow Crim- 
nals) in the Libel, prejudge the Defenders of all 
their Evidences and Defences. 

To which it was anſwer d for the Purſuer, That 
he acknowledged, that when ſuch a Courſe was ta- 
ken, to include both Actors and Witneſſes in one 
Libel, with a Deſign to make the Witneſſes (which 
the Actors were to uſe) Socii Crimings , ( Fellow Cri- 
_ minals) and fo to deprive the Actors of their De- 
fence, and the Probation thereof ; 
theſe Actors might, and were allow- 
ed to + condeſcend upon thoſe whom 
they intended to uſe as Witneſſes, 
* 1 — ſame Time to propoſe a Ground of Ex- 
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culpation for them; and ſo crave that they might 
be firſt tried upon the foreſaid Ground, to the elend 
that if thereupon acquit, they might be in Caſe to 
be Witneſſes. But this could never be pretended 
to by any of the Pannels : For an antecedent Try- 
al of ſuch of their Socii as they alledged were in- 
nocent, and to be their Witneſſes, unleſs at the fame 
Time the Pannels did condeſcend upon the Ground 
of their Innocence, or upon the Ground of their 
Exculpation, whereupon they defired them to be 
firſt tried : For otherways there could be nothing 
more groundleſs, and (in effect) manifeſtly tend- 
ing to elude all Criminal Proceeding againſt Com- 
plices of the ſame Crime, than to allow any of 
them at random to crave others to be firſt tried; 
and ſo the Tryal to proceed of one 
ſingle Perſon after another, until all 
ſhould be f aſſoilzied. Whereas the 
true and plain Method was, and is, 
That the Purſuer inſiſts againſt ſuch 
as he pleaſes, either ſingly or joint- 
ly ; and unleſs ſome * Speciality be 
alledged, why the Tryal of one ſhould 
proceed before the Tryal of another, 
it never was, nor could be left to the Arbitriment 
of the Pannels. And thus it was practiſed in all 
the Inſtances alledged by the Pannels, of trying 
ſuch as were impannelled for Socii Crimmis, (Fellow 
Criminals) to be firſt purged, in order to be Wit- 
nefle3 ; viz, That the ſame was never allowed, un- 
leſs ſome Ground of Exculpation was pofitively al- 
ledged for clearing of their Innocence. And there- 
fore, unleſs Captain Green, and the other Pannels, 
will poſitively offer to prove, that Reynolds (whom 
they would have firſt tried) was alibi, ( elſewhere ) 
and not preſent in the Action; their Arbitrary De- 
mand of having him tried in the firſt place, with- 
out any Reaſon aſſigned, cannot be regarded. Which 
Debate being heard, the Lord High 

Admiral and Aſſeſſors t ſuperſeded t deliy d. 

to give Anſwer, until the Defenders | 
ſhould give in their other Defences, and all ſhould 
be informed upon together. 

Theſe being the Preliminary Defences, ſeparately 
proponed by the Perſons convened in the Firſt and 
Second Libels ; the following Defences were pro- 
poned in common, by the Defenders in both Li- 
bels. 


And 1. That the Libel was informal and inſuffi- 
cient, as being too general and indefi- 
nit. And 2. That it did not * conde- 
ſcend upon Day and Place. And 3. 
That the Qualifications whereupon the 
Relevancy appeared to be founded, 
were wholly f irrelevant. And 4. That 
the Additional Conclufion was ground- 
leſs and unwarrantable. 


f acquitted, 


Special 
Cauſe. 


* Name. 


+ inſuffict- 
ent, or not 
to be ſu- 
ſtain d. 


And as to the firſt of theſe Defences, it was al- 
ledged, That the Libel was informal and inſuffici- 
ent, as being too general and indefinit; not conde- 
ſcending upon the Name and Deſigna- 
tion of the Ship * wrongouſly attack- * wrongful- 
ed, nor upon the Perſons and Deſigna- H). 
tions of theſe alledged to be murder- 
ed, nor upon the Quantity and Quality of the 
Goods alledged to be robbed and ſpoiled : All 
which ought to be done, ſeeing that Criminal Li- 
bels ought to be certain, and not general and inde- 
finit ; whereby alſo the Defenders might be pre- 
judged of Defences, that might ariſe to them upon 


Yyyy a par- 
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2 particular Condeſcendance. As for Example; it 


the Name and Deſignation of the Ship were conde- 
ſcended on, they might prove the ſame Ship to be 
yet exiſting : And ſo of the Perſons alledged mur- 
dered, they might prove them to be yer alive: As 
alſo, that the Goods alledged robb'd, were yet ex- 
rant, and lawfully diſpoſed on by their Owners. 

To which it was anſwered by the Purſuer, That 
he opponed his Libel, which was libelled as defi- 
nitly as the Thing would allow : For it being li- 
belled, that the Pannels did, without any lawful 
Cauſe or Warrand, attacque a Ship failed by her 
own Crew, and having her own Cargo aboard, and 
that they over - maſter d the ſaid Ship in hoſtile 
manner, and murder d the Men, and robb'd their 
Goods. Theſe were certainly Crimes manifeſt in 
themſelves; and if the Pannels had acted them in 
ſuch manner, as to deſtroy the Ship and the Men, 
and embazled the Cargo, ſo as no farder Knowledge 
could be had thereof; it was only an Aggravation 
of their Villany and Wicked neſs, but could never 
hinder the Accuſation to proceed; ſeeing that what- 
ever the Ship, or Men, or Goods were, it was 

certainly Piracy, Robbery and Mur- 
t In hoſtile der, to attacque a Ship * hoſtilely, 
manner. and to deſtroy the Men, and rob the 
| Goods. And further, A Condeſcen- 
dance was not at all in this Caſe neceſſary, ſeeing 
that any ſuch Condeſcendance could be no Ground 


of Exculpation. For whether the Ship was of ſuch | 


2 Name and Deſignation, or of another; or what- 
ever the Men and the Goods were, yet the Crime 
was ſtill the ſame ; viz. To attack and invade a 
free Ship, without any Cauſe or Warrant, and to 
kill her Men, and rob her Goods. 

And furder ; It's very well known in our Crimi- 
nal Practice, that Robberies and Depredations are 
ſuſtained, albeit neither the Quality of the Goods 
nor their Owners be condeſcended on : And in ef- 
fect, the Pannels their Defence of Indefinitneſs 
upon the Ground forefaid is ſuch, that if even in 
the Road of Leith, before Hundreds of SpeQators 
from both Coaſts, one Ship ſhould attack another, 
and hoſtilely invading her, ſhould deſtroy her Men, 
ſeize her Goods, and fink the Veſſel, without ſufter- 
ing either Veſſel, Men or Goods to be known; 
there could be no Criminal Libel upon it ; becauſe 
forſooth, tho' Hundreds ſee the whole Action, yet 
it could not be more definitly libelled ; fave that 
the Commander and Crew of the one Ship attack'd 
the other hoſtilely, and deſtroyed her Men, and 
ſeized her Goods, and ſunk her without further 
Condeſcendance ; which were mcſt abſurd. And 
therefore, the Libel, as it's libelled, both as to Ship, 
Men and Goods attack'd, murdered and robbed, 
without any Juſt Cauſe or Provocation, is both ſuf- 
ficiently definit and moſt relevant 

And whereas the Defenders alledged, this Inde- 
finit libelled ſhould the rather be rejected, becauſe 
that the Pannels were cloathed with Commiſſion ; 
which tho' they did not plead to exculpat the par- 
ticular Charge brought againſt them, yer was al- 
ways a Ground of Preſumption that they acted law- 
fully; unleſs the contrair were made appear, by a 
particular Condeſcendance. 

It was anſwered, That nothing did charge the 
Pannels more home than the pleading of this 
Commiſhon ; in ſo far as firſt, They neither could, 
nor durſt plead it, to exculpat the Piracy, Murder 
and Robbery charged. 2. It did not ſo much as 
make any Preſumption for the Pannels ; becauſe the 
very Tenor of the Commiſſion obliged them to 
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keep a particular Journal of whatſoever Veſſel the 
ſhould attack hoſtily ; and their Journals were — 
duced by themſelves, and no ſuch Thing appeared 
in their Journals. And therefore it was manifeſt, 


that their Pretence of a Commillion, is only the 


more wickedly to cover their Villany ; fince the 
can alledge nothing acted ſuitably to their Con; 
miſſion, bur that their own Journals 

t redargues them. 

The Second Defence alledged by 
the Pannels in both Libels, was, That the Libel 
was ſtill defective and impertect, wanting Day and 
Place; in fo far as the Place was generally deſign- 
ed the Coaſt of Malabar, which is of a long and 
vaſt Tract ; and the Day was one or other of the 
Days of February, March, April, May, which is 
indefinit, and as good as no Day. And Day and 
Place were not only requir'd to be con- | 
deſcended on by our Old Law * Quon. * 2 Book {+ 
attach, but the Condeſcendance is al- called. 
ſo neceſſary for the Defender's Excul- 
pation ; ſeeing that it Day and Place were conde- 
ſcended on, he might then prove himſelf alibi, (elſe. 
ny and ſo elude rhe Libel, which now he can- 
not do. 


T reſutes, 


To which it was anſwered, That the Condeſcen- | 


dance in the. Libel, as to Day and Place, is ſuffici- 


ent; becauſe the Facts objected are thereby de- 


clared. 

2. Day and Place are never eſſential to 2 Libel, 
except where either the Nature of the Crime, or its 
particular = 
deed it muſt be diſtinctly and poſitively libelled. 
As if a Man either charge another, or aggravat his 
Crime, by its being a Breach of the LOR D's Day; 
then the LOR D's Day muſt be condeſcended on. 
Or if a Man libel another for beating, or drawing 
his Sword within the King's Palace ; where the 
Place is alſo eſſential. Bur as to other Crimes, 
which of their own Nature are Crimes ar all Times ; 
for what can the Mention of Day or Place ſignify in 
ſuch Crimes, as at all Times, and in every Place, 
are Crimes without Exception. And ſuch are the 
Crimes libelled. Bur, 

3. If it be ſaid, that the Condeſcending on Day 
and Place, is neceſſary to afford the Defender his 
jult Exculpation of /ibi, (being elſewbere) : It's 
anſwered, That in that Caſe, the Defender may 
put the Purſuer to condeſcend on Day and Place, 
for proving his Exception of abi, (being elſe- 
where ) as {aid is. But then, in common Senſe 
and Law, it muſt be upon this Condition; That 
the Defender acknowledge the Crime charged to 
have been committed; and only endeavours to ex- 
culpat himſelf by offering to prove a/ibi, (being 
elſewhere ) and that more pregnantly than the Pur- 
ſuer ofters to prove his Indictment. For what 


Senſe or Reaſon is there, that the Purſuer ſhould 


be put to condeſcend poſitively on Day and Place, 
in Crimes that are Crimes at all Times, and every 
where ; unleſs it he for this very Reaſon, that rhe 
Defender acknowledging the Crime, offers to 
purge himſelf by the Exception of a/bi, (being 
elſewhere) ? And therefore, ſince Day and Place 
are libelled in ſuch a juſt Latitude, as may declare 
the Facts and Crimes charged ; and that the De- 
fender, on the other hand, doth not acknowledge 
the Facts and Crimes themſelves, and offer to clear 


themſelves by the Exception of alibi, (being elſe- 


where) there needs no further Condeſcendance. And 


this is the conſtant Opinion of Lawyers, and the per 


petual Cuſtom of our Practique. 
The 


cification requires it; for then in- 


The Third Defence proponed.for the Pannels, was, 
« to the Qualifications of the Libel, That they were 
1 ways relevant, nor could be regarded to inter the 
Concluſion of the Libel, in as much as, 1. There 
was here no ce deli, viſible Eftect or Subject of 
the Crime, otered to be proven, which is always ne- 
ceflary, and principal y where the Crime is offered to 
be proven er preſumptiones & indicia, by Preſump- 
tions and Tokens? For there cam conſtat de corre 
lit; when the Subject of the Crime is viſible, this 
ſultains the Preſumprions, and gives the indicia, To- 
lens or Signs, their juſt Weight. 

To which it was anſwered, That the Pannels Pro- 
curators appear to be in a Miſtake, either as to what 
rhe Corpse delicli, the Subject of the Crime, or as 
o what is meaned by it: And for clearing of this 
point, it is to be conſidered, that Crimes ate of two 
Natures, ſome cum effcttu permanente, with perma- 
nent Effect, as the Killing of a Man, or the burning 
of 2 Houſe; in which Caſes, the dead Body, and 
teRubbiſh, are permanent Effects: But other Crimes 
pe no ſuch permanent Effects, as treaſonable Plot- 
ings, Falſhoods, Blaſphemies. and the like, where 
indeed there is no ſuch corps delidi, Subject of the 
Crime, as in the former Crimes ; but here all the 
Crime conſilts in fatto & animo, in the Fact and 
Way of doing it; and the Fact, tho tranſient, yer 
if doloſe, unjuſtly done, makes the Crime. And 
therefore, according to this Diſtinction, the corpus 
dlifti, Subject of the Crime, is never requiſite to be 
proven, but in the foreſaid Crimes that leave perma- 
gent Effects; and neither then alſo, unleſs the Crimes 
te libelled with theſe Effects: For if it ſhould be li- 
helled, for Example, that a Murderer nor only kil- 
led, but burned the Body to Aſhes, or drowned it in 
the Sea, there would be no farther need to prove this 
corpus delifti, Subjec of the Crime, but only to 
prove the Fact of killing, and killing do/oſe, unjult- 
iy, in which indeed the Eſſence of the Crime conſiſts. 
And thus in Confeſſions, as well as in Libels; if a 
Man confeſs a Murder, and yer the Body murdered 
no where appears; then the Confeſſion is not rathly 
to be laid hold upon, becauſe it may proceed from 
Deſign, or Melancholy : But yet even in this Caſe, 
that the Confeſſion ſhould bear not only the Murder. but 
the deltroy ing of the Body murdered, by Fire or Wa- 
ter, as faid is, then all the Enquiry would be, whe- 
ther the Fact of Murder be proven or not? Which 
Things, if applied to our preſent Caſe, where it is 
exprely libelled, not only that the Pannels invaded the 
Ship by Piracy, but that they threw the Men mur- 
dered over-board into the Sea, and alto fold the Ship; 
all the Enquiry that remains is, whether this Fact 
was ſo done or not? And the Libel is moſt relevant, 
tho' neither Ship or Men appear. And yer farther, 

it the Pannels Procurators will ſtill 
Dull or un- be {0 * pou as to require A corpus 
reaſonable. deliti, Subject of the Crime, when 
it's expreſly libelled, that the Effect 
of the Delick was deſtroyed and put out of the way, 


they may fatisfie themſel ves, that the Goods robbed 


are ſtill extant, and were found on Board of Captain 
Green's Ship: And therefore 'tis plain, that in this 
Caſe, and to ſuſtain the Iadicia, Tokens and Qualifica- 


tions libelled on, there needs no farder either Con- 


deſcendance or Proof of the corpus delicti, Subject 
of the Crime, which was ind uſtriouſſy deſtroyed. 

But, Secondly, It was objected, That all the Qua- 
Iifications are inſufficient and remote, and at beſt but 
probable: Whereas the known Rule is, that Crimes 
mult be proven either per Teſtes, by Witneſs above 
1712 or per documenta clariſſima, very clear 
Vol. IV. 
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Proofs, or per indicia indubitata, undoubted Tokens : 
None of which hold in this Caſe ; for as for the Iz. 
dicia, Tokens, there is not one of them, bur take the 
lame ſingly, as the hearing of Shooting on the Shore; 
the ſeeing the Ship Worcefter, hꝛving another lying 
at her Stern, the Boats coming aſhore for Water, and 
the Crew ſaying, they had been a Bucking, & ſic de 
ceteris, and fo of the reſt; hut take them finely, and 
they may all have a good and innocent Conſtruction: 
Nor can it be ſaid, that jointly they become ſtronger, 
and fortifie one another, as ſingle Arrows eafily bro- 
ken when apart, yet cannot be broken in a Sheaf, be- 
cauſe that all the Qualifications and Indicia, Tokens 
in the Libel, with the foreſaid Conſtructions, may be 

put upon them, the Conltruttions will {till take off 
the Face; beſides that, it's well known, that there 

ate ſome Indicia only probabilia, ſome Tokens only 

probable, and that the Law requires Iadicia indubitata, 

undoubred Signs; it being (till the ſafer fide to ſpare 

doubtful Innocents, than to condemn only preſumet 


and probable Guilt. To all which is to be added, 


Thar it's the common Opinion of Doctors, that Pre- 
ſumptions can ſcarce ever conclude ad pœnam ordina- 
11am, to ordinary Punniſhment, but at the moſt only 
ad penam arbitrariam, to Puniſhment at Pleaſure of 
the judge : And Mackenzie in his 

* Crimimals, ſays, © Preſumptions are * A Book ſo 
only founded on may be s, which may called. 
not be; and to allow Crimes to bz 

proven by Preſumptions, would leave Judges to be 
* Arbirrary”. So that the common Opinion tuns 
againſt Preſumptions. But, 

To all this it's anſwered, That yet it is clear Law, 
that Crimes may be proven per indicia indubituta, by 
undoubted Tokens, which in Law are no more than 
violent Prelumptions, que fidem extorquent , that 
force a Belief: Bur the Truth is, that in this Caſe 
the Purſuer hath not only indicia indubitata, undoubt- 
ed Tokens, but likewiſe poſitive Witneſſes, and alfo 
Documents in Writing; which all being conjoyned, 
do make a ſuistying Evidence, and fix a clear Con- 
viction; which is the utmoſt Deſign of Probation. 
But Secondly, it's moſt certain, both in 
Law and + Praticque, that many Crimes + Practice. 
are only diſcovered and proven per pre- | 
ſumptiones & indicia, by Preſumptions and Tokens 
and that the Doctors in ſeveral Crimes, eſpecially 
theſe more atrocious, as Treaſon, Piracy, Forgery, 
and the like, where Wickedneſs endeavours moſt in- 
duſtriouſly to hide it felt, do allow and approve Pro- 
bation per Indicia, by Tokens, as moſt neceſſary for 
the puniihing of theſe Crimes. It were needleſs to 
multiply the Citations both from the Law and Do- 
Cors, that might be adduced in this Caſe, as J. 3. §. 
2. D. de Teftib. where the Reſcript bears, Que ar- 
gumenta ad quem modum probande, tuique rei ſuffict- 
ant nullo certo modo ſatis deſiniri poteſt : ** The Ar- 

** guments to be us d, and the Manner 0 Jroving 
* every Thing ſuffic ently, can t certainly be defin d and 
ſoforth : And ſo concludes, Non wig; ad unam pro- 
bationis ſpeciem cognitionem ſtat im alligart debere, /, ed 
ex ſententia animi tui, te eſtymare opportere, quid aus 
credas aut parum probatum tibi opinarts. Item. 1. 22. 
cod. ad legem Cornelium de falſis, ubi falſi examen 


inciderit tunc acerima fiat indago, argumentis te ſtibus 


ſcripturarum collatione, aluſque veſiigiss veritatis, &c. 
& You are not to be tied in taking Cognizance of a 
« Matter to one Method of Probation, but you 
« muſt act according to your own Judgment, and 
% confider what you are to believe, and what you 
think not fully prov'd. tem &c. when the Fal- 


& ſhod of a Thing is to be enquired into, then 2 


Yyyy2 ** moſt 


„ eo 


n 
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** moſt {trift Search is to be made, by Arguments, 
* Witnelſes, comparing of Hands, and other Signs 
„of Truth, c. By which Law it's plain, that I- 
dicia && Preſumptiones, Tokens and Preſumptions, 
have place, and may make full Faith; and how can 
it be otherwiſe, ſince fiſt, it is certainly the Intereſt 
of Mankind that Crimes be puniſhed. 2. Ir's no leſs 
certain, that Crimes endeavour to cover themſelves. 


3. That Proof or Probation is only to make an Evi- 


dence for Diſcovery. 4. That the End and Standard 
of this Diſcovery, and of all Probation, is the ſatiſ- 
fying ConviCtion of the Judge that has Power to pu- 
niſh. Now if moſt Crimes be committed without 
Witneſſes, and yet do otherways appear certainly to be 
committed; and if this Certainty ariſe from Pre- 
ſumptions, and be withal ſatisfying, it is juſt the ſame 
as if the Crime was proven by many Witneſſes. And 
thus Marbers de Ciminibus, Tit. de Probationib. cap. 


6. per totum, and Gail. lib. 2. Ob. 149. Numb. 9. 


where he reaſons moſt juſtly upon Probation by Pre- 
ſumptions, where there is a Difficulty by reaſon of 
the Want of Witneſſes ; and ſtill brings the Matter 
to this true Period, Thar whatever way Faith be fully 
made to the Judge, either per Teſtes, or per Indicia, 
or per Preſuumpriones, either by Witneſſes, Tokens, 
or Preſumptions, the End of Probation is attained, 
and fo the Evidence ſufficient. | 

The Procurators for the Pannels alledged, That 
this were te make Judges too Arbitrary ; but tho 
ir hath indeed been the Care of all Lawyers to pre- 
vent Arbitrarineſ6, yet it's moſt certain, that where 
Evidence doth only riſe as Providence offers, and Cir- 
cumſtances concur, the Arbitriment of the Judge 
muſt take Place, and the Safety of Mankind doth 
preciſely lie here in the Integrity and Diſcretion of 
the Judge, helped indeed by ſome Rules of Law, but 
no ways bounded or fix d to preciſe Rules, which the 
Matter will not bear. And therefore we ſee, that 
even in the moſt certain Manner of Probation, vis. 
by Witneſſes, and the higheſt Law of it, that in 
the Mouth of two or three Witneſſes ſhall every 
Thing be eſtabliſhed : There is ſtill an Arbitriment 
inſinuate, as to the Diſcretion of the Judge, or 
otherways the Law would not have ſaid, two or 
three, but would have fixed the Number preciſely ; 
whence it is moſt certain, that in all Probation there 
is an Arbitriment of Diſcretion, and that tho' this 
Arbicriment may be bounded by ſome Rules, yet 
the ultimate and true Srandard of all Probation, is 
the farisfying Conviction of the Judge, according to 
his beſt diſcerning. | 

Theſe Things then premiſed, viz. That a Proof 
may be ſufficient, per Indicia & Preſumptiones, by 
Tokens and Preſumptions, the Application to the 
preſent Caſe is plain; for where the Procurators for 
the Pannels would take off the Qualifications, as ſe- 


parately inconcludent, and at beſt probable, it is clear- 
ly captibus; it being certain, that many indicia, To- 


kens, con joined and connected, as in this Caſe, may 
make a ſufficient Evidence, and that here gue non pro- 
ſunt ſingula multa juvant, i. e. Thoſe Things 
« which taken fingly, are of no Effect, yet many 
“ of em together are. And thus, if firſt the Proba- 
tion that ſhall be offer'd, of the Hoſtile invading the 
other Ship, by the Pannels be laid down. and thereto ad- 
ded, the Surgeon's Declaration of other Circum- 
ſtances, with all the other Qualifications in the Libel, 
they will certainly force a Faith and full Perſwafion 


upon all rational Men, tho* ſeparately. they cannot 
have that Weight; one Witneſs proves not, yet two 


rove, and in ſome Caſes two are ſcarce. ſufficient, 
ut three are beyond Exception. If then even in 
2 ; 
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Witneſſes there be a mutual and fortifying Concn. 
rence, the ſame muſt alſo be admitted in Preſums, 
tions & Indica. 
ſuer craves no more, than that every Man that je, 
this Libel, and ſhall hear irs Proof, lay himſelf fiir 
open, without any Prejudice to the Light ariſing na 
turally from the Matter it ſelf, and its Circumktances 
and the Proofs and Confirmations thereof, as they are 
ſer down in the Libel; and if he do not wilfulhy 2 
fiſt, he will certainly be fatisfied to a full Convictic, 
There are indeed hidden Crimes, and 
ſuch as are faid to be of * difficil Pro- DA 
bation, and the moſt atrocious, as Trea- 
ſon, Aflaflinations, Piracy, Forgery, are ordinaxi] 
moſt hid; and Doctors ſay with Keaſon, that thei; 
Preſumptions ought to be examined, acerrima indasi. 
ne, with the ſtricteſt Scrutiny; but all this ſhould be 
far from impreſſing any with the Prejudice, as if 3 
ſatisfying Evidence may not be found in theſe Caſes, 
And therefore ſince all pleaded by the Purſuer, is 
that firſt kis complex Probation per Teſtes & Indicia 
by Witneſſes and Tokens, may be fairly received. 2. That 
concurring and coming together, they may be allowed 
their juſt Weight, And 3. That it that juſt Weight 
and the Evidence that attends it, be ſatisty ing, it may 
be held as concludent. It's clear as the Sun-Lighr 
that no Streich is intended, but Juſtice fairly proſe. 
cuted ; and tho' in this Caſe of ſuch an extraording. 
ry Crime, and where ſo much Evidence appears, the 
Purſuer might even, according to the Claim of Right, 
preſs the Supplement of Torture, yet he contents 
himſelf to inſinuate, that tho this may be both juſt 
and neceſſary, yet he is hopeful, the Force of his 
Evidence may otherways prevail. | 

The Fourth Particular is the additional Concluſion; 
but as to that Concluſion, it is ſo natural in it ſell, 
and fo well fortified by the Authority of DoQors, 
and fo certain, not only in the Caſe of Counterband, 
but even of other forbidden Goods, that nothing needs 
be added; for ſince every Pirate is preſumed to have 
the Ship and all in it at his Command, as his own; 
and fince the Ship is certainly the Inſtrument, as 
well as the Goods are preſumed to be the Effect of 
his Piracy, it follows naturally, that the Confiſcati- 
on of both Ship and Goods ſhould be a Part of 
the Pains concluded. | | 


In re ſpect whereof, &c. 


Here follows the Laws, and ſome other Quo- 
tations uſed in the Debate, where they 
are alſo, Engliſh d in their proper Places. 


L. 2. & 2. Ejuſdem quog; Principis extat reſcrip- 
tum ad Valerium verum de excutienda fide tejtium, 
in hec verba : Que argumenta ad quem modum pro- 
bande cuique rei ſufficiant, nullo certo moda ſatis defi 
niri poteſt, ſicut non ſemper, ita ſepe ſine publicis no- 
numentis cujuſque rei veritas deprehenditur, alias nu- 
merus teſtium alias dignitas & aucteritas, alias veluti 
conſentiens fama confirmat rei de qua quæritur fidem, 
hoc ergo ſolum tibi reſcribere poſſum ſummatim, non 
argue ad unam probationts ſpeciem cognitionem ſtatin 
alligari debere, ſed ex ſententia animi tui, te æſlimare 
oportere, quid aut credas aut parum probatum tibi ofitr 
naris. * The true Relcript of that Prince to 


Valerius, about enquiring into the Credibility of 


k Witneſſes, is alſo extant as follows. What Argu- 
ments are ſufficient to prove any Thing, cannot 
; certainly be determin d; for tho not always, yer it 
many times happens, that the Truth of a Matter 

8 


So chat upon the whole, the Pur. 
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js found out without publick Monuments. Some- 
times the Number, ſometimes the Dignity and 
Authority of the Witneſſes, and at other times 
common Fame confirms the Truth of the Thing 
in Queſtion. I can only therefore en join you, in 
« ſhorr, that in your Enquiry, or Examination into 
„Matter, you are not to be tied to any one Sort 
of Proof; but you mult judge according to your 
* own Conſcience, what you think to be prov'd, 
or not prov to you. | 
L. 22. C. ad Legem Orneliam de falſis. Ub: 
ſalſi examen inciderit, tunc acerrima fiat indago ar- 
gumentis, teſlibus, ſcripturarum collatione, aliiſque 


veſtigiis veritatis: Nec accuſatori tantum queſtio 


incumbat, nec probatioms ei tota neceſſuas indicatur; 
ſed inter utramque perſonam fit Fudex medius: 
Nec ulla interlocutions droulget que ſentiat ; ſed 
tanquam ad imationem relations, que ſolum aud iendi 
mandat officiam, prebeat notionem : Poſtrema ſen- 
tentia, quid fibr liqucat, proditurus : When you 
are to enquire into the Falſhood of Evidence, you 
* muſt make the ſtricteſt Inquiſition that's poſſible, 
* by Arguments, Witneſſes, comparing of Hands, 
and other Signs of Truth. Neither muſt the Accu- 
* ſer only be queſtion's, or the whole Charge of the 
Proof be laid upon him: But the Judge mult act 


© 1n indifferent Part betwixt the Plaintiff and De- 


* fendant ; and hy no means divulge his Opinion, 
but give boch Parties the Hearing, and at laſt pro- 
* nounce according to his own Judgment. 

Matheus de Criminibus, Lib. 48. Dig. Tit. 15. 
de Prohationibus, Pag. 675. Hague fi cum uno 
1% Teſte nulla concurrant arghmenta, nequaquam 
audiendus crit; fed cum Paulo dicendum in Lege 
duo 30 d. de Teftam. tut. non Fus deficit , ſed Pro- 
batio. At fi argumenta alia concurrant, audiendus: 
Non enim neceſje eſt unum Crimen, uno & eo Pro- 
bationis genere oſtendi, veluti teſtibus tantum vel 
tabulis, vel argumentis. Poſſunt & droerſa genera 
ita comungt, ut que ſingulu non nocerent, ea uni- 
verſa ranguam grando reum opprimant. L. 3. Sect. 
3. ejuſdem d. de Teſtib. Hoc eft, quod aliis ver- 
bis dicitur plures Probationes imperfectas poſſe con. 
Jungi, - - - - = Therefore if with that one Witneſs 
* there be no concurring Arguments, he is not at 
© all to be regarded: Bur we muſt fay with Pau- 
* lus, in Lege duo 30 d. de Teſtam. tut. The Law 
is not defective, but the Proof. But if other Ar- 
* guments concur, he is to be regarded: For it is 
not neceſſary that one Crime be made evident by 
* one manner of Proof only; as by Witneſſes, by 
* Writing, or by Arguments only : For ſeveral 
* Sorts of Proof may be ſo conjoin'd, that thoſe 
© which taken alone, would not affect the Crimi- 
nal, yet being pur all together, come upon him, 
* and overwhelm him like a Storm of Hail. L. 2. 
Sect. 3. of the fame D. concerning Witneſſes ; That 
is, as it is expreſſed in other Words, Several im- 
perſect Proofs may be join'd together 

Gail. Obf. 66. Num. 12. P. 416. Et regulari- 
er Teftes ſingulares plenam Fidem faciunt, quan- 
do aliquid in genere probandum eſt ; p.ta Titium 
eſſe infamem aus furioſum, quo licet ſingulures ſint 
reſpetu aftuum, tamen fi ratione ſinis convemant, 
mtegre probant.- - - - + - And regularly fingle Wir- 
* nelles make full Proof, when any Thing is to be 
proven in general; for inftance, that ITitius is an 
* infamous Perfon, or a Madman : For tho' the 
Wirneſies be ſingle in reſpect of the Acts, yet it 
* they agree in the End, the Proof is tull. | 

It may he eafily granted, that reglariter Indicia 
debent eſſe indubitata, ad condemnandum reum : 
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: That regularly Preſumptions ought to be uncon- 
a trovertible, when a Criminal is to be condemn'd 

upon them. But at that ſame Time it muſt al- 
ways be owned, that there are Crimes excepted 
from the e, by the general Opinion of the 
Doctors; ſuch as (imen 12 Maje ſlatit, & Ci- 
men Aſſaſſinii, Treaſon and Aſſaſſination; of which 
laſt ſort, the Crime of Pitacy is the moſt atroci- 
ous. And therefore Gizrba, in Conſil 22. Num. 5. 
faith, Sed Aſaſhnii qualitas bomicidio adjecta, m- 
vam conſtituin Delicti Specien : - - - - - The Quality 
of Aſſaſſination added ro Murder, forms a new 
Sort of Crime. Num. 17. In Aſſaſſinio omnia pro- 
cedant que in Cminibus exceptis: In Aſſaſſina- 


tion, all Things are to proceed as in excepted Crimes. 


And Num. 18. Aſſaſſini Crimen, ob illius Atrocita- 
tem, equiparatur Grimini Læſæ Majeſtatis: - The 
Crime of Aſſaſſination, becauſe of its Atrociouſneſs 
and Enormity, is made equal to Treaſon. And then 
Num. 22. he concludes, That in Probatione Aſſaſ#- 
ni, probabilia ſufficiunt irgumenta : - - - - In the 
Proof of Afſfaſknation , probable Arguments are 
ſufficient. And Maſcard, de Probationibus, Con- 
cluſ. 1228, Num. 77. In Cimine Aſſaſfmit probabili- 
bus Argumentis probari peſt : Aſlaſſination may 
be prov'd by probable Arguments. And Num. 78, 
79, 80, and 82. he names the other atrocious 
Crimes, where the like Probation is ſufficient ; and 
in that ſame Concluſion, Næm. 51. Quod ex mul- 


tis Indiciis ſimul jun4s, reſultat plena Probatio 


etiam ad quem criminaliter condemnandum : = -- 
Many Preſumptions joined together, make full 
Proof to condemn any Man in a Criminal Caſe. 
And Quel. 8. Num. 8. Probatio per Evidentiam 
omnibus eſt potentior, & inter omnes ejus generis 
major eſt illa, quæ fit per Teſtes de viſu :- Proof 
by Evidence is the ſtrongeſt of all Proof, and eſpe- 
cially by Eye-witnefles. And Concluſ. $31. Num. 4. 
Probatio per ConjeFuras & Indicia, in his que diffi- 


cilia ſunt probatu, & clandeſiins committuntur, ha- 


bentur pro evidenti & clara Probatione : - - - Proba- 
tion by ConjeQtures and Preſumptions, in Things 
hard to be proven, and clandeſtinly commirted, are 
held to be good and evident Proof. 

Carpæovius, Quæſt. 223. Num. 57. Secus tamen 
Res je habet, fi plura Indicia concurrant & con- 
jundim reum aggravent, quorum unumquodque per 
teſtem ſingularem probetur ; nam una Preſumptio 
aliam juvat, plurimaque Indicia conjuncta fidem fa- 
ciunt : - - But the Matter is otherwiſe, if many 
Preſumptions concur, and load the Defendant ; of 
which any one may be prov'd by a fingle Wit- 
neſs : For one Preſumption ſtrengthens another 
and many of them join'd together, make Proof. 


And in the Tryal of John Swintoun for Murder- 
ing of his Wife, there was no direct Proof by Wit- 
neſſes; but the Libel being qualined, the Proof 
was by a young Girl of 14 or 15 Years, who left 
Zohn Swintoun and his Wife alone in the Houſe, 
and went to the Smith's Shop, ro enquire for Let. 


ters; but returning, found the Door ſhut, and 


therefore went away for a little Space; and then 
coming back and knocking, her Maſter opened, 
and he perceived ſome Red, like Blood, upon his 
Shoes. And when ſhe came in, ſhe | 
found her Miſtreſs dead in the +Spencez + Buttery. 
which was all ſhe could fay. And 
then another Man declared, that he 
ſaw John Swinioun go from his f 
Houſe to a * Stank, and there waſh * Disch. 
his Shoes. Which Indicia, Preſump- 
; tions, 
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tions, being joined with the Proofs of their ill A- 
greement, and frequent Quarrellings 
* Fury, before, did determine the * Aſſize. 

| And tho' it was ſtrictly objected, that 
in the Mouth of Two or Three Witneſſes , every 

Thing ſhould be eſtabliſhed ; and that in the atore- 
{aid Caſe there was no direct Witneſs at all, far leſs 


Two or Three ; and that even the aforeſaid Cir- 


cumſtances were only proven by fingle Witneſſes ; 
yet the Aſſize found that Evidence in 


I Tokens. the Preſumptions and t India laid 
__ together, that they brought in their 
Verdict proven; and Swintoun thereafter confeſſed, 
and was executed. 5 
And in effect, unleſs that Indicia and Preſumpti- 
ons be ſuſtained, and even fingle Witneſſes for 
proving theſe ſeveral Preſumptions and Indrcra 
which is called a Cumulative Probation, when all 
the Witneſſes and Teſtimonies concur in idem Cri- 
nen, & ad eundem Finem, in the ſame Crime, and to 
the ſame End; Crimes, and theſe the moſt atroci- 
. ous, would eſcape unpuniſhed. 


And therefore, upon the whole, it is moſt cer- 
VEE tain, when Preſumptions, Qualifica- 
＋ Tokens. tions, and + Indicia concur, and make 

a full perſwaſive Evidence; the Pro- 
bation ſhould he held tor as fully ſufficienr, as the 
- moſt direct Witneſſes ; fince all that the Witneſſes 
can do, is only to make full Faith in the Matter, 


which may be otherwiſe ſupplied, as ſaid is. 


As to the Additional Concluſion, 
'* obſerved. it may be * noticed, that MMo/lcy, de 
| Fure Maritimo, Lib. 1. Cap. 3. Sed. 
19. Pag. 60. faith, That when a Merchant procures 
Letters of Mark or Reprize, and then delivers the 
.Commiſſion to Perſons to endeavour a Satisfaction; 
if ſuch Perſons commit Piracy, the Veſſel is forteit- 
ed without Controverſy. | 


— 


INFORMATION for Captain 
Thomas Green , Commander of ib 
Worceſter, Captain John Madder, 
his Chief Mate, and others ; againſt 
Mr. Alexander Higgins, Advocate, 


Procurator-Fiſcal of the High Court of 


Admiralty. 


2 HE faid Captain Thomas Green, Captain 
E- John Madder, and others belonging to the 
Ship called the Worceſter, being purſued at the In- 
ſtance of the ſaid Mr. Higgins, Procurator-Fiſcal, 
before the High Court of Admiralty, and the Lords 
Aſſeſſors appointed by the Privy Council; for the 
Crimes of Piracy, Robbery and Murder, conform 
o Two Criminal Indictments, raiſed at the In- 
ſtance of rhe ſaid Fiſcal. The Caſe being fully 
pleaded before the Honourable Judges of Admire/ty, 
and the Lords Aſſeſſors; both the Accuſer and Ac- 
cuſed were ordained ſeverally to inform, as Uſe is in 


ſuch Caſes. 
The Criminal Indictments being 
*arethe ſame. holden as repeated, which * coincide 
9 both as to the Concluſion, and Media 
concludendi, way of concluding; and denied it is 
needleſs to repeat ſome preliminary Defences that 


4 Annæ 
were proponed, ſeeing it ſeemed juſt to the Ho. 
nourable Court to repel the ſame : And therefore 
the Pannels proceed to their Defences, whereupon 
they were ordained to inform. Theſe 

are of Two Sorts ; Firlt, * Dilator ; * for putting 
and Secondly, + Peremptor. off, or delay, 

And firſt, it was proponed for Hen- + Pofirive 
ry Keigle, Carpenter, and others of 
the Pannels in the ſame Indictment with him, That 
they could not be put to anſwer, unleſs the Cap. 
rain himſelf were tirſt inſiſted againſt ; becauſe 
they being his Crew, and under his Commang, 
they could not be charged with any Thing done by 
them, unleſs he were firſt tried. | 

It was anſwered for the Purſuer, - 

That they were not * convened for * call to 
any Thing alledged acted by their 1e Bar. 
Captain, and by them as his Crew ; 

bur that they were convened as Socii, Fellow Cri. 
minals, and. Parrakers of the Crimes libelled , 
which could be warranted by no Commiſſion nor 
Character the Captain did, or could pretend to: 
And that they were all charged as being Socii, Fel- 
lows, and involved together in one Crime; and {6 
every one muſt anſwer for himſelf. 

It was replied for the ſaid Henry Keigle, and the 
other Pannels with him, That the Pannels are li- 
beiled againſt as the Crew of the Worceſter , under 
the Command of Captain Thomas Green; and that 
under his Command they did attack a Ship, Cc. 
So that they are here libelled only as Complices, 
and Acceſſaries to the Crime alledged; and there- 
fore, accordirg to the Principles of Law, the 
principal Delinquent ought to be fuſt try d; 
eſpecially where the Captain was in Cuſtody, and 
might be brought to his Tryal ; and that by the 
Commiſſion produced under the Great Seal of Ex- 
land, ſuperſcribed by King William, the ſaid Tho- 
mas Green was cloathed with a Power, authorizing 
him to attack and ſuppreſs Pirates, which is a Mili- 
tary Power, and conſequently implies an Authority 
and Command over the Crew of the Ship, to give 
ready Obedience in all theſe Matters: So that the 
poor Pannels, who are of the Crew, have all Rea- 
ſon in the World to contend, That the Captain, 
whoſe Actings in theſe Matters they could hardly 
well debate, thould firſt paſs the Tryal upon the 
Crimes alledged ; who might, by 
Virtue of his Commiſſion, and other- 
ways, f exculpate, and defend him- f vindicate. 
ſelt againſt the Crimes libelled ; and 
conſequently, all the Crew that were in Subjection 
under him. 

This Defence the Pannel might perhaps plead, 
to a further Extent to abſolve them entirely; but 
at preſent they conceive, it can hardly be deni- 
ed, the Captain ſhould firſt undergo the Tryal. 
And there is a great Difference betwixt Socii Oimi- 
nis, Fellow Criminals, which are either indepen- 
dent upon one another, or if aſſociate under one 
Head, as Bunditti and Pirates uſually are, (which 
is an illegal and unwarrantable Authority taken up) 
and Perſons accuſed as Socii Ciminis, Fellow Cri- 
minals, who by Legal Authority are ſubjected to 
the Command of others: In which Caſe, if the 
Perſon truſted with the Authority, has tranſgreſled, 
or abuſed it; if it does not plead an abſolute Ex- 
emption from the Puniſhment of the Tranſgreſſion, 
at leaſt it ſhould have this Effect, That the Head 
and Chieftain ſhould be obliged firſt to his De- 
fence ; which it is hoped the Honourable Judges 
will find juſt and reaſonable. 

The 
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The other dilatory Defence, propoſed for the 
Captain and others in the Second Libel, was, Thar 
whereas John Reynolds, Second Mate, was conve- 
red and pannelled with him, as alſo ſome others, 
15 Sci Ciminis, Fellow Criminals, whom the Cap- 
| tain and other Pannels had cited as 
# Defence. Witneſſes in their * Excul pation; it 
was both ordinary and abfolurely ne- 
ceſſary, that theſe Perſons fo cited for Exculpation, 
hould be firſt tried; to the end, that being purged 
of the Impuration of any Crimes, they might be 
capable to be Witneſſes, for proving the Defences 
of Exculpation, thar the Captain and other Pannels 
did propoſe and inſiſt upon, for the Vindication of 
their Innocency. 
It was anſwer d for the Fiſcal, That 
* Aﬀers. he owned, when both * Actors and 
+Inditment. Witneſſes were included in one Li- 
bel, of Deſign to deprive the Actors 
of their Defences ; the Actors might, and were al- 
lowed to condeſcend upon thoſe, whom they in- 
rended to uſe as Witneſſes: But then at the ſame 
Time, they were obliged to propoſe a Ground 
of Excul pation for them, and ſo crave that they 
might be firſt tried upon the forefaid Ground; other- 
ways they could not, without ſuch a 
* alter. {ſpecial Condeſcendance , * intervert 
the Form of Tryal. And there could 
he nothing more groundleſs, tending to elude all 
Criminal Proceedings againſt Complices of the 
ſame Crimes, than to allow any of them at ran- 
dom to crave others to be firſt tried; and ſo the 
Tryal to proceed of one fingle Perſon after another: 
Whereas the true and plain Method were, that the 
Purſuer inſiſt againſt ſuch as he pleaſes, either 
| fingly or Jointly. And unleſs ſome 
f Special + Specialty be alledged, why the 
Caufe. Tryal of one ſhould proceed before 
the Tryal of another ; it never was, 
nor could be left to the Arbitriment of the Pan- 
nels. And therefore, unleſs the Captain will offer 
to prove, that Reynolds, and others whom they 
would have firſt tried, were alibi, elſewhere ; their 
arbitrary Demand of having them tried in the firſt 
place, without any Reaſon, cannot be regarded. 

It was anſwered for the Captain, and the other 
Pannels, That their Demand upon this Point was 
moſt conſonant to Reaſon, Law and Form, in Cri- 
minal Procedures : That Exculpation, which tends 
to the Proof of Innocence, and Freedom from 
Guilr, was molt favourable ; becauſe it is ſtill pre- 
ſumed, till the Crime be proved. And therefore 
it is, that Witneſſes who are not regularly admir- 
ted for proving of a Crime, becauſe of ſome Ex- 
ception, will be allowed to prove the Defender's 
Innocence. And upon this Account it is, that ſeve- 
14] Things in Form are remitted in Exculpation : 
And there is nothing more material for Defence of 
Perſons accuſed, againſt the Proſecutor , (who or- 
dinarily is prejudged and prepoſſeſs d) to guard 
them againſt all the indirect Methods that may be 
taken by the Purſuer ; to preclude the Accuſed 
from the uſual Means of proving of their Defences, 
than what is now demanded. And fince none can 
be more proper Witneſſes for proving a Pannel's 
Defence, (as for Inſtance, Moderamen inculpate 
Tutelz, i. e. the Rule of blameleſs Self-. Defence, as 
Perfons ſaid to be preſent) therefore a violent Pur- 
fuer might, in ſuch a Caſe of Deſign to preclude 
the Pannel from his Defence, cite thoſe preſent as 
acceſlary. Upon which Account it is, that both 
Reaſon and Law provides, thar if the Pannel does 
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offer to prove a relevant Defence, by the Sacii Cri- 
minis, Partakers of the Crime accuſed with him; 
the Purſuer muſt neceſſarily firſt proceed to the Try- 
al of theſe Socii, Partakers, who other- 

ways would have been led as f habile + Legal, or 
Witneſſes ; to the end, that being good. 
purged, they may be yet habile. | | 
This is fo plain in Reaſon, and has been look'd up- 
on as the »conſtant Practice in all Criminal Proce- 
dures in the Juſticiary Courts of Scotland, that it is 
admired the Fiſcal ſhould make any Oppoſition 
to it. 

He ſo far owns in his Pleading, that it is Form 
and juſt upon the Matter; but would ſhiſt it in 
this particular Caſe, unleſs the Pan- 
nels would alledge and * found upon F inſiſt upon. 
a particular Ground of Exculpation, and 

r to prove and inftrut the ſame, as that their 
Socii, Companions, cited as Witneſſes, were alibi, 
elſewhere; but this is altogether without Foundation. 
For in all criminal Proſecutions, the Accuſed are not 
put to prove their Defences, becauſe the denying of 
the Libel is a Defence ſufficient of it ſelf; and if 
the Libel be not proved, the Pannel goes free by the 
Rule Aﬀore non probante ab ſolvitur reis, the Plan- 
rift failing in his Proof, the Defendant is abſolvd. 
ſo that when there are Perſons accuſed as Socii Crim- 
nis, Fellow-Criminals, 'who might be very habile 
Witneſſes for exculpating the reſt, if they did nor 
lie under the Imputation, when their Tryal is fitſt 
required, that they may be purged of the Imputa- 
tion, there is no Neceſſity to propone 
for them any ſpecial Defence, * elide- * Making 
ing the Libel ; ſeeing the very Denial of void the 
the Libel is enough, and their Inno- Iadictnem. 
cence is preſumed, except Guilt be pro- 
ved. And if the Fiſcal will have the Captain, an! 
the other Pannels, to condeſcend upon what Ground 
their other Soc, Companions, cited as Witneſſes, 
ſhould be acquit; they need ſay no more, but that 
they ought to be acquit, hecauſe the Libel is not true. 
And is there not the fame Reaſon to acquit Pannels, 
becauſe the Libel is not proved ; and conſequently, to 
render them habile Witneſſes tor other Perſons accu- 
ſed, as if the faid Perſons were acquit upon a 
Defence proponed, elideing the Libel z whereby 
it plainly appears, the Anſwer given is ſtrained, 
and does mighrily increaſe the Suſpicion againſt the 
Fiſcal, that he has indicted the Witneſſes cited by 
the Captain, and the other Perſons in their Exculpa- 
tion, of Purpoſe to preclude them from their Means 


of Defence; and the rather, that the Pannels appeal 


to the Honourable Judges, if it was not owned by the 
Purſuer in the Debate, that Mr. Reynolds was aſhore 
at the Time of the pretended Attack; beſides that, the 
Libel bears the Chyrurgeon, and others of the Crew, 
were aſhore the Time of the pretended Action, which 
frees the Pannels of all Calumny. There can be in- 
numerable Inſtances given before the High- Court of 
Tuſticiary in criminal Matters, that where there are 
ſeveral Complices indicted, if any of them have 
Grounds of Exculparion, which they can prove by 
others of the Pannels, their Tryal proceeds firſt. This 
is plainly aflerted as unconteſted by Sir George Mac- 
kenzie, in his Book of the Laws and Cuſtoms of 
Scotland, in Matters Criminal, Tit. Excu/. Par. 9. nor 
does he make any Diſtinction, or requires that any 
ſpecial Defence ſhould be condeſcended upon for 
purging Socii Criminis, the Fellow-Criminals, to ren- 
der them habile Witneſſes. The Rule is 
lain in the Proſecution of+ Delicts, be- + Crimes. 

ore Civil Courts, in order to repair Da- 

mages 
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mages, that if more Perſons be cited, as Co- rei ejuſ- 
dem delicti, guilty of the ſame Crime, and that ſome 
of them are neceſſary Witneſſes for proving the 
Defences proponed for others ; the Proof mult firſt 
* againſt theſe. And ſo it was found by the 

rds of Seſſion the 24th of February, 1662, Mac- 
kartney againſt Irving, much more ought it to be in 
criminal Caſes, as lately in the Caſe of Roſs of 
Auchnacloich againſt Captain Monre, before the Lords 


Juſticiary. Nor is there any Inconvenience from what 


is alledged, that this ſhould tend to elude all cri- 


minal Proceed ing againſt Complices, and occaſion the 
lengthning out of the Tryal, to proceed to one ſingle 


Perſon after another; for as no Time is to be grudged 
in the Enquiry of ſuch Matters, which concerns the 
Life of Man, ſo the Pannels do not propone this 
preliminary Defence to protratt or delay the Tryal, 


and therefore are ſatisfied, that not only Reynolds, 


but their other Socij, Companions, indicted, who are 
likewſe cited in their Exculpation, go to the Tryal 
at one and the ſame Time. The Captain, and other 
Pannels with him, do plainly argue thus ; Either 
Reynolds, and the other Perſons cited in the Excul- 
pation, are guilty or not; if they be guilty, it ought 
to be found ſo, for till that be, they are preſumed 
innocent ; if not guilty, what Law or Reaſon is 
there to preclude them from being Witneſſes for the 
Captain, and the other Pannels Defence; or what 
Law is there that can oblige them to condeſcend 
upon, and propone a particular Defence elideing the 
Libel, when the Libel is not owned to be true, and 
that the Pannels have all denied the ſame ? So it is 


| — the Honourable Judges, and the Lords- Aſſeſſors, 


will not preclude them from the ordinary Privilege, 
which, hitherto, has not been denied to any Pan- 
nel. 

For if this was allowed, a violent Purſuer might 
prevent Probation, and render it impracticable. For, 
ſuppoſe one Man kill another in Self- Defence, two 
Gentlemen walking can teſtify this; but to prevent 
the Probation of inculpata tutela, unblameable Self- 
Defence, they are cited as Parties; and they can 
prove by other two Perſons, at a greater Diſtance, 
their alibi, being elſewhere, which when the Pur- 
ſuer gets notice of, they are made Parties alſo ; and 
ſo in inſinitum. So that the ſaid violent Purſuer 


might prevent all Probation, if the Defender were obli- 


ged to alledge alibi, being elſewhere, for the Witneſ- 


les of his Exculpation. 


The * peremptory Defences proponed for 


the whole Fannels in both Libels, as 
totally excluding the ſame as ** Irrele- 
want, are as follows. 


* Poſitroe. * Not good or ſufficient in Law. 


;*; HAT the Lihel was irrelevant, as being 


general and indefinite, not condeſcending 


upon the Name, Deſignation, or any other Sign or 


Evidence, by which the Ship alledged to be ſeized 


might be particularly diſtinguiſhed, nor yet the Per- 


ſons Names alledged to be murdered, or to whom 
the Ship and Goods robbed did belong; which ſeem- 
ed to be abſolutely neceſſary in all ſuch criminal In- 
didctments, not only as a Requiſite in Form, but in 
Equity and Reaſon; without which, Perſons accuſed 


ſhould be in great Hazard from general and ingeg. 


nite Libels, and precluded from their Means r 


Defence, which otherways are obvious, when the 
Accuſation is certain, ſpecial, and pointed. 

It was anſwered by the Purſuer, That he had Ii. 
belled as definitely and cloſely, as the Thing would 
allow?; for it being libelled, that the Pannels did 
without any lawful Cauſe or Warrant, attack a Ship, 
ſailed by her own Crew, and having her own Car. 
go aboard, and that they over-maſtered the Ship 
in an hoſtile Manner, and robbed the Goods: Theſe 
were certain Crimes manifeſt in themſelves, and it 
the Pannels ated them in ſuch a Manner, as to de- 
ſtroy the Ship and. the Men, and imbezzelled the 
Cargo, ſo as no further Knowledge could be had 
thereof, it was only an Aggravation of the Crime 
and could not hinder the Accuſation 
to proceed; nor was any * Conde- Particular 
ſcendance here neceſſary for Exculpa- Iiſtance. 
tion: for of whatever Deſignation the 
Ship was, and whatever the Men and Goods were, 
yet the Crime was ſtill the ſame; and that it was 


known in our Practice, Robberries and Depreda- 


tions are ſuſtained, albeit neither the Quality of 


the Goods nor Owners be condeſcended upon; and 


in effect, the Pannels Defence of Indefiniteneſs is 
ſuch, that if in the Road of Leith, before hundreds 
of Spectators, one Ship ſhould invade another, de- 
ſtroy her Men, ſeize her Goods, and fink the Veſ- 
ſel, whereby none of all theſe could he condeſcended 
upon, there could be no criminal Libel upon it, be- 
cauſe of the Defence of Indefiniteneſs, which were 
moſt abſurd. | 

It was replied for the Pannels, That what was 
ſaid, did not take off the Objection of the Indefi- 
niteneſs of the Libel, which by our Form and Law 
can be the Ground of no criminal Accuſation; for in 
all ſuch Procedures, debet conflare de corpore delifti, 
the viſible Effect or Matter of the Crime ought to 
appear ; that is, that ſuch a Ship is taken by Pira- 
cy, ſuch Men murdered, and the like. Ir is incon- 
ſiſtent with the Nature of a criminal Accuſation, 
that Men ſhould be alledged to be murdered, Ships 
ſeized, and theſe not condeſcended upon, and by 
our conſtant Practice it is ſo required: Nor can it 
be inftanced, that ever any ſuch indefinite Libel 
was ſuſtained. There are no Queſtions whatſoever, 
that are more nice than theſe concerning the Life 
of Man, and therefore the Eng/i/hman Coke, J Rep. 
(ulvin's Caſe, obſerves, that an Indictment {hould 
be moſt curiouſly and certainly penned ; 
and the f 0/d Books of the Majeſty, re- + A Law- 
quires ſeveral Things to be ſpecially Book ſo cal. 
expreſs'd, as the Names of the Parties, /ed. 


Day, Year, Place, Cauſe of Com- 


plaint, and Damage; and as it is neceſſary in Form, 
ſo this Form has been founded upon juſt Reaſon, 
for otherways theſe Inconveniences ſhould plainly 
follow from general and indefinite Libels. 

Firſt, A Perſon indefinitely accuſed of a Crime, 
as for Example, of Murder, without expreſſing the 
Perſon alledged to be murdered, can never be ſafe 
from any Abſolution or Acquitment in 
Courts; for how can he oppone his * * Hzs being 
Sentence Abſolviture to a ſpecial Accu- acquitted 
ſation that afterwards may be raiſed, by the 
ſeeing he cannot make the one meet Court. 
the other. And if Captain Greer, 
and the other Pannels, ſhall be now + + Abſo/ved. 
Aſſoilzied, this ſhould not be a good 
Defence to them, neither in Scotland nor England, 
if they ſhould be afterwards criminally * 

ä | or 
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attacking a Ship, and murdering of Men, ſpe: 
Fob condeſcended upon, becauſe it is not clear, that 
che preſent Indictment, as drawn, did concern theſe 
ſecial Accuſations ; and therefore Accuſations of 
chat Nature ſhould be fo ſpecial, as that afterwards 
the accuſed be not brought to any further Diſtur- 
nce. 2. The Reaſon why ſuch Accuſations ſhould 
de ſpecial and definite, is, That the Pannels be not 
precluded from the obvious Defences, that tend to 
clide the Libel ; as here in this Caſe, if the Libel 
were ſpecial and circumſtantiate, and ſome Deſig- 
mtion given of the Ship and Crew, it might be in 
their Power to prove the obvious Defence, that 
ſach a Ship was at the Time libelled, in ſuch ano- 
ther Part of the World; that ſuch a Ship was either 
caſt away by Storm, or taken by Pyrates in ſuch a 
place; or that the Ship is yet extant, and the Crew 
alive : From all which, the Pannels are precluded 
by a general and indefinite Libel ; and therefore 
Law has fixed the Forms in theſe Caſes, that ſuch 
Accuſations be not vagrant and looſe. | 
It will not be denied, but that the Time and 
Place muſt be expreſs'd : The ſame Parity of Rea- 
{on obliges to a ſpecial Condeſcendance of the Par- 
ty injured, Damage ſuſtained, as relating to ſuch 
rticular Perſons. And the above-cired Sir George 
Mackenzie, in his Title of Libels, and the Forms 
thereof, does ſer down, That if the Defender crave 
the Purſuer to expreſs the Day, becauſe he offers 
to prove alibi, being elſewhere ; then the Judge 
ſhould force the Purſuer to expreſs the Day, or 


elſe the Defender would be precluded from pro- 


ving his Innocence. The ſame Reaſon is, that the 
Purſuer here ſhould be particular, as to the Ship 
alledged to be ſeized, c. becauſe the Pannel might 
offer to prove that that Ship was alibi, elſewhere, 
at the Time : And many more Detences ariſe from 
the condeſcending upon the Corpus deli#t, the viſi- 
ble Effect of the Crime, than from the Circum- 
ſtance of either Time or Place. And this is not 
laid down conditionally , that theſe are not the Re- 
quifites of a Criminal Indictment ; except firſt 
the accuſed propone their Defence, verb: gratia, 
alibi, for inſtance, elſewhere : But it is laid down 
as a Rule, That theſe are the Requiſites of all Cri- 
minal Libels ; and the Reaſon given is, That the 
| Pannels be not precluded from their 

* obſery'd. Defences: So that it is not more * no- 
ticed, whether in this or that parti- 

cular Caſe this Defe& is prejudicial, becauſe Ne- 
ceſſity has firſt induced the Form; and then this 
Form turns to be a Law in all ſuch Cafes. And 
the forecited Sir George Mackenzie, in the ſame 
Paragraph, thinks it ſo far a Requiſite of a Crimi- 
| nal Libel that the Crime ſhould be 
tinftanc'd, or particularly ſubſumed, that he 
argued from, brings it as an Argument why it 
ſhould be fo, that it is declared by 

the 148th AF Parl. 12 K. James VI. That a Libel 
bearing common Regrating, or Foreſtalling, in the 
general, ſhall be relevant, without condeſcending 
on the Time or Way of committing the ſame : And 


therefore concludes, that ſeeing this was an Act di- 


ſpenſing with the regular way; Exceptio fir mat Re- 
gulam in non exceptis, an Exception confirms the 
Rule in Things not excepted. And hence it is not 
a good Argument, that the Purſuer has libelled as 
definitely and cloſely as he could in the preſent Mat- 
ter : For better an Inconvenience ſhould be ſuffer'd 
in a particular Caſe, than that a dangerous Prepa- 
rative be laid down, of admitting indefinite and 
> 1 Libels, whereby poor Pannels may 
ol. IV. 
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be precluded from their Means of Defence. And 
this will ſerve to obviate the Argument drawn from 
a very infeazible Chance, ſuppoſed to fall out in the 
Road of Leith ; which as proponed, will likewiſe 
be otherwiſe circumſtantiate as to a poſitive Pro- 
bation, and not founded upon Conjectures and Pre- 
ſumptions, as this Caſe is. | 

or can the Fiſcal altogether excuſe his indefi- 
nite Libel, ſeeing the Means was not wanting of 
his coming to the Knowledge of the Ship, if it be 
true what is libelled ; ſeeing the Ship was not ſunk, 
but fold to a particular Perſon ; and by ſome Evi- 
dence of the Ship, the Crew might likeways have 
been known. 


3. As Law and Form require ſuch Libels to be 
definite and ſpecial, ſo more eſpecially in this Caſe ; 
becauſe Captain Green was clothed with a Com- 
miſſion under the Broad Seal of England, which 
empower'd him to act in Hoſtility againft all Pi- 
rates: And therefore a general and indefinite Li- 
bel, upon attacking and ſeizing a Ship in his Caſe, 
would ſeem very improper : For the Preſumption 
muſt run in his Favours, That if any Acts of Ho- 


ſtility were done by him, they muſt be preſumed 


in Proſecution of his Commiſſion. This is not 
pleaded as a ſeparate Defence, to elide the Libel; 
nor is it pleaded to have given him full Liberty to 
have ranged impune, with Impunity, but as a 8 
Cialty in this Caſe ; that as it is a Defect in all Cri- 
minal Libels to be general and indefinite, ſo much 
more in this Libel, he being clothed 

with a Commiſhon, and having Pow- 

er to F aſſail. And therefore the Pre- + attack. 
ſumption runs in his Favours ; ex- 

cept the particular Ship were condeſcended upon, 
known to be a Merchant and Trading Ship, and 
conſequently he out of his Duty in attacking the 
ſame. And therefore it is frivolous to object, that 
the Commiſſion obliged him to keep a particu- 
lar Journal of whatſoever Veſſel he ſhould attack 
hoſtily ; ſeeing the attacking of any Veſſel what- 


ſoever is denied, and the Argument from the 


Commiſſion only preſſed to this End, That no inde- 
finite Libel of attacking Ships, is relevant againſt a 
Perſon clothed with a Power to attack in certain 
Caſes ; and which the Accuſer was ſo far convin- 
ced of, that for ſupplying that Defect in his 
Libel, he in his Pleading and Information, is pleaſed 
to condeſcend upon this ſpecial Qualification, and 
Mark of the Ship attacked, that ſhe was a free 
Ship; which therefore he is obliged to prove. 
The Purſuer was at the Pains to defend his Li- 
bels from an ObjeQion, as if they had wanted 
Time and Place. The Pannels did indeed conjoin 
this with the other; That as the determining the 
Time and Place ſeem to be abſolutely requiſite; 
ſo likewiſe the Condeſcendance upon the parti- 


cular Names, and Defignations of the Ship and 


Perſon, both being equally and neceſſarily requir'd, 
that Pannels be not precluded from their juſt De- 
fences. And the Time libelled comprehending the 
Space of Four Months, being too indefinite; it is 
likewiſe reaſonable in ſuch a Caſe, that the Accu- 
ſer ſhould be more ſpecial ; which the Pannels 
humbly remit to the Honourable Admirals, and 
Lords Aſſeſſors. | 


The Second Peremptory Defence 2 for 
the Pannels, was, That this being a Libel founded 
upon ſeveral Qualifications. and Preſumptions, the 
ſame was no ways relevant, to infer the Conclu- 
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fion of the Libel. A Proof of Crimes from Pre- 
ſumptions, is very hazardous: And hence it is, 
thar ſome Foreign Nations do not condemn to 
Death upon Indicza, Tokens, but 
make them only Ground to * put to 
the Queſtion, And many Lawyers 
are of Opinion, that the ordinaty Pain of Death is 
not to be inflicted upon a Proof ariſing from Ird:- 
cia, Tokens, tho' never fo pregnant. Of this Opi- 


* Torture. 


nion is Pharinacins, a great Ctimimliſt, and many 


others; and ſo is Brunemanas, ad L. ult. Cod. de 
Prob. 

But in the next place, whatever the Diverſities 
of Opinions and Practices of Nations may be in 
this Point, yet it is certain, where Inadicia, Tokens, 
are taken as a Proof, in order to Puniſhment b 
Death, they muſt be ſuch as amount to a full Proof, 
and leave no room for any Scruple or Doubt. This 
cannot be better expreſs'd, than in the Words of 
that Excellent Conſtitution of Theodaſius the Empe- 
ror, L. /t. Cod. de Prob. Sciant cuncti accuſatores 


eam ſe rem deferre in publicam notitiam debere, que 


munita ſibi idoneis teſtibus, vel inſftrulta aperti/junrs 
documentis, vel Indiciis ad Probationem indubitatis, 
luce clarioribus expedita : - - - - Let all Purſuers 
take no ice, that when they bring a Matter into 
Publick Judgment, it ought to be ſupported by pro- 
per Witneſſes, or plain Proofs, or undoubted Signs 
and Tokens, as clear as the Sun at Noon. And it 
will plainly appear from the Libel, that the Qua- 
likcations therein narrated, are not ſuch Indica, 
Tokens, as that Excellent Conſtitution requires; 
indubitata, undoubted , apertiſima, luce clariora, 


' moſt evident, clearer than Sunſhine. There muſt 


always Difference he made: Some have a probable 
Shew, and incline the Mind of the Judge ; and 
yet cannot go the Length of a full Proof. L. 5. in 
Principio Pand. de Pænis- Sed nec de Sufpi- 
cionibus debere aliquem damnare ;, ſatius enim eſt im- 
punitum relingui facinus nocentis, quam innocentem 
damnare : Nor ought any Man to be condemn'd 


upon Suſpicion ; for it is better that a guilty Man 


paſs unpuniſhed, than that an innocent Man ſhould 
be condemned. Indicia & Preſumptiones, Tokens 
and Preſumptions, have much eaſier Place, where 


 conſlat de Corpore delicti, where the Subject of the 


Crime is viſible ; becauſe this helps to ſuſtain the 
Preſumption, and gives indeed the Indicia, To- 
kens, their juſt Weight. But theſe, in ſuch a Caſe 
as this, bi non conſtat de Corpore delicti, where 
the Subject of the Crime is not certain, are hard- 
ly receivable, ſeeing they want to be applied to a 
particular Crime. 

This ſo neceſſary a Qualification of a Criminal 
Libel, t confiet de Corpore delicti, that the Subject 
of the Crime ſhould be viſible, the Purſuer endea- 
voured to evade, by diſtinguiſhing berwixt Crimes 
that are cum Effectu permanente, have permanent 
Effect, and ſuch as have no permanent Effects. In 
the firlt, the Grpus delicti, viſible Effect of the 
Crime, was neceſſary, not in the latter; 
and therefore ſubſumes that in the 
Caſes libelled, there could be no per- 
manent Effects; becauſe all are libelled to be de- 
ſtroyed, and put out of Reach: But plainly this 


T argues. 


Diſtinction is againſt the Purſuer ; becauſe certainly 


Piracy, Robbery and Murder, are ſuch Crimes as 
have permanent Effects. | 
By the Corpus delicti, Subject of the Crime, is 
not meant, that the Subject of the Crime mult be 
ſo extant, as to fall under the Senſes ; but that the 
Loſs ſuſtained is felt and known, As for Example : 
2 
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In the Crime of Murder, tho the Body cannot be 
reached, yet the particular Loſs is known: It is no. 
torious the Queen wants a Subject; Friends want 1 
Relation, whom they can point out: In Piracy and 
Robbery, Merchants want their Ships and Goods: 
So that the Loſs is felt and known, tho (de favs) 
the Subject cannot be pointed out. Whereag in 
this Caſe, no ſuch particular Evidences can 
given: None can complain of any particular Loſs, 
either Queen or Subject. And this is the true 
Meaning of what is Corpus delicti, a Subject of the 
Crime. And whatever be the Import of the Ohje. 
Aion againſt the Libel, yer it is certain, to alledge 
Qualifications as the Proof of a Crime, bi nyp 
conſtat de Corpore delicti, where the Subject of the 
Crime does not appear, is moſt incongruous. Ang 
granting, as the Purſuer does further contend, that 
he has libelled a Corpus deliti, a Subject of the 
Crime; in ſo far as he has libelled a Criminal 
Fact, and Deed of Piracy, Robbery and Murder: 
which ſtill-heing general, is not that Corpus deli 
Subject of the Crime, that Law requires. Vet it 
was never heard, nor can there he any Lawyer what. 
{omever adduced, that owns the Corpus deliti, Sub. 
ject of the Crime, can be made our by Preſumpti. 
ons and Qualifications. When once it is known 
that a Crime is committed, it may be owned that 
Indicia indubitata, undoubted Tokens, ſuch as Law 
requires, may be a Ground to fix the Guilt upon 
particular Perſons ; becauſe there the Certainty of 2 
Crime committed, does negatively inforce and give 
weight to the Preſumptions adduced : But when it 
is not known that a Crime is committed, and that 
this is firſt to be made out ; it is ——_ contend- 
ed, this cannot be but by a poſitive 
Probation of concurring + habile Wit- + /egal, 
neſſes: For Preſumptions may be apt 


to fix a Guilt, quando conflat de Corpore delifh, 


when the Subject of the Crime appears, or that the 
Fact was done, but not before. 

In the Third Place, the Preſumptions libelled are 
very far from being of that nature, as to be conclu- 
ding to a Conviction; and of that Certainty and 
Clearneſs as Law requires. All Probations in Cri- 
minal Caſes ſhould be infallible and certain ; and if 
there be any Meaning put upon Preſumptions 
founded upon for proving a Crime, other than to in- 
fer a Crime ; that is to be laid hold upon, accor- 
ding to the manifeſt Principles of Law and Huma- 
nity. 

Now the Qualifications libelled, are either ſuch 
as not only can bear an obvious Senſe, different 
from what is impoſed, but even a probable one ; or 
are ſuch as are vagrant Expreſſions and Hear: ſays, 
importing little or nothing, and cannot be applied 
to the Crimes libelled. | 


1. The Chirurgeon his having heard Shooting at 
a Diſtance, while in the mean time he ſaw no En- 
gagement; can eaſily be applied either to Shoot- 
ing from other Ships, or Shooting upon Saluta- 
tion, c. 

2. That he did ſee the Worceſter rid ing in her 
Birth, and another Ship (as it were) towed to her 
Stern. I. It is only Conjecture, being at ſuch a 
Diſtance. 2. It is improbable, becauſe it is not the 
ordinary way ; and hazards the Ships falling foul of 
one another, in ſuch common Roads ; which might 
be a Ground to the Chirurgeon's Miſtake at ſuch a 
Diſtance. | 
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2 the Deck when he came aboard. 1. It is 
uſual in Coaſt-Trading, that the Goods are brought 
by Sloops, and ſo laid upon the Deck till they be 
flowed. 2+ This might be occaſioned by the Ship's 
drawing Water. And to what concerns the Word 
Busking, and bringing Water from the Shore, it is 
taken notice of in the Exculpation. 

That when the Doctor enquired what was the 
occaſion of the Goods lying in confuſion, Captain 
Madder ſhould have anſwered, Damn you, &c. might 
roceed from the ſaid Captain Madder's being in a 
aſhon, and concerned for the Goods being dama- 
ped, and a T arpauling-Temper, very uſual among 


men. 
* That the Chy rurgeon did dreſs two wounded 
Men; firſt, one is dead, another is not named in the 
Libel; and the Black as the other two” alſo, might 
have got their Wounds by fighting among them- 
ſelves, which is not unuſual ; and the rather, that 
they appeared unwilling to tell the Chyrurgeon, of 

urpoſe to conceal their Quarrel from the Captain. 

6. As to what is alledged to have occurred be- 
twixt the Doctor and the Linguiſter, Firſt, It is on- 
y Hear-ſay ; in the ſecond Place, there might be a 
Ship ſold to Cage Commodo, but not taken by Captain 
Green. and it is improbable he would have bought 
any Ship taken by Piracy upon that Coaſt. 

7. What is libelled about Reynolds and his Siſter, 
their miſſive Letters, is far from being any Quali- 

fication: For, Firſt, Reynolds's Letter 
t Coy. is only a F Double. It is trained to 

put ſuch a Gloſs upon the Expreſſion 
(baſely confeſs) to imply a Guilt, and a Guilt 
confelied; teeing the Words may eaſily bear the 
Meaning of a falſe Accuſation, and is explained by 
a ſubſequent Expreſſion, That he would rather 
die innocent, than accuſe any Man falſely; and in 
the beginning of the Letter, declares, he knew no- 
thing of the Matter. 

8. What relates to Haines his Intercourſe with 
Anna Seaton, and others, are nothing but general 
and ambiguous Expreſſions, from which nothing can 
be gathered of the Crimes libelled, and infers no 
more, than that he was uſing ſome Stratagems to gain 
his Miſtreſs. 

And as to the Expreſſion of the Wickedneſs com- 
mitted aboard their Ship, it may eaſily relate to 
other Crimes, which are but too frequent in ſuch 
Voyages; as alſo, as to what was done aboard at- 
ter the Ship was in the Harbour; and as to the libel- 
led Expreſſion uſed by Haines againſt Captain Mad- 
der, as the ſame is general and indefinite, relating to 
no particular Crime, ſo this might ariſe from 

| ſome particular Pique and Prejudice 
* About, againſt Captain Madder : AS to what 
follows * anent the Condition of the 
Cargo, when the Committee of the Council unload- 
ed the Ship, it is ſufficiently taken oft in the Ex- 
culpation. 

Laſtly, As to what is libelled anent the African 


Company's Seal; Firſt, It will not be pretended, 


that the Company were in uſe to give their Seal to 
any Ship whatſomever trading by their Commiſſion. 
2. If any had caſually gotten the Seal, there are an 
hundred Ways whereby the ſame might have come 
to the Worceſter's Crew without Piracy. And 3. 
The Seal found aboard and which is lying in the 
Clerk's Hands, which has a Ship for its Creſt, might 
have given occaſion to this Miſtake. + | 

It being plain, that the Qualifications lihelled, 
= <] that Import to give a full Conviction 3 
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Probacion, which is to find out the Guilt, and con- 
vince of the Truth, may be plainly taken off ; that 
there is no ſuch convincing Proof, as can tully and 
certainly determine any Judge, but, at moſt, reſolves 
in a conjectural Proof, never to be admitted to take 
away the Life of Man. 

The Purſuer allows, that if every one of the Cir- 
cumſtances ſhould be taken ſeparately, they would 
not he ſufficient; but being taken jointly, and ac- 
cording to the Series of the Thing, they amount to 
a full Proof and Conviction; and this is the Nature 
of all cumulative Probations, which is not to be diſ- 
rn Que non proſunt ſingula multa Juvant :; The 

urſuer does likewite adduce Arguments and Ay- 


thorities for a cumulative Probation to be of this Na- 


ture, that there needs not two concurring Witneſles 
for every Circumſtance, In anſwer to which the 
Pannels do ſtill plead, there is a great Difference to 
be made betwixt Caſes where previouſly canſlat de 
corpore delifti, the Subject of the Crime appears and 
that Preſumptions are only fixed upon to find out 
the gullty ; and theſe Caſes where in general a Crime 
is libelled, altho Preſumptions may be admitted 
in the firſt, yer never in the other, as is already ob- 
ſerved. 2. In all Caſes, Preſumptions muſt be ſuch 
as leave no room to doubt, and muſt not only . have 
a Probability with them, but a concluding Certainty 

which does not give ground to Suſpicion bur 
plainly and firmly convinces; which Certainty Can» 
not be inferred from the Qualifications libelled ; all 
which either can bear a different Conſtruction. or 
are ſuch vagrant Hear-ſays, and indefinite Expreſſ- 
ons, as amount to no certain and ſpecial Crime. 3. 
Such Preſumptions cannot he conjoyned, which par- 
ticularly taken, are either of ſmall weight, or a- 
mount to very little, or that they can probably hear 
another Senſe and Meaning, as has been demonſtra- 
ted. And, 4. As to the Conjunction of a cumula- 
tive Probation, there is a difference to be made be- 
twixt Crimes that are continued, and where the 
Proof may be had from the Reiteration of the Acts, 
and thole other Crimes which conſiſt only in Fact 
or Deed. 

In the firſt, a cumulative Probation may be ad- 
mitted; as in a Libel of Bribery, one Witneſs may 
be admitted for one Fact, another for another, and 
ſo a Third, which may conjoin, altho' there be not 
Two concurring for every particular Fact, if there 
be other concurring Evidences and Arguments : But 
where there is one poſitive Fact libelled, this does 
not ſo eaſily admit of a cumulative Probation, eſpe- 
cially which is always to be taken along, where the 
Crime is not ſpecified and derermined, as in this 
Caſe, and that the ipſum corpus delicti, the Subject of 
the Crime it ſelf; is ſtill to be made out: So that the 
Texts of the Law, and Authorities made uſe of by 
the Purſuer, may be eaſily cleared, that either they re- 
late to civil Caſes, as J. 3. par. 2. digeſt. de teſtibus, 
where there muſt be a Preference of a Civil Right 


of the one to the other: Or if the Texts and Au- 


thorities relate to Crimes, the Indicia, Tokens, al- 
lowed by them, muſt be indubitata & luce clariora, 
undoubted, and clearer than Sun- ſhine; and preſup- 
poſes a Crime committed, & corpus delicti, the Sub- 


ject of the Crime, and tends only to fix the Guilt, - 


And it is poſitively denied, that there is any Law, 
or Lawyers, allowing any cumulative Probation to 
prove a Crime in general, #6; non conſtat de corpore 
delicti, where the Subject of the Crime does not up- 
pear; and this is a Speciality in the Cate of the 
preſent Pannels; and the Honourable Judges, and 
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Lords-Afﬀefſors, are earneſtly intreated to conſider 
it ; which does really diſtinguiſh them from the other 
* Caſes mentioned by Lawyers ; all 
which relates to * Delias actually 
committed, and that the Preſumptions 
deduced tend only to fix the Guilt : But when a 
Crime is alledged in general to be committed, and 
ro ſpecial Condeſcendance upon what Subject, up- 


* Crimes. 


on whom, and againſt whom, Preſumptions there 
are not ſufficient, without concurring habile Teſti- 


monies z even ſuppoſing ſuch a general indefinite 


Libel could be relevant, againſt which there are abun- 


dance of Arguments already given; for unleſs a 
Fact be proved, even Confeſſion is not ſufficient to 
fix a Guilt, as muſt be acknowledged by all ; much 
leſs Preſumptions, except the Fact be once known. 


The Grounds of Exculpation. 


As the Pannels are confident, the Lords Judges 
will not find the Libels ſo general and ſo qualified, 


relevant to infer the Pains of Death ; So for further 
clearing their Innocence, they offer the Grounds of 


Exculpation following, which are either inſtantly in- 
ſtructed, or offered to be proved. 

And this may be laid down, which cannot be 
denied, that Preſumptio non delicti excludit preſump- 
tiones delifti, the Preſumption of a Crime not com- 
mitted excludes the Preſumption of a Crime; to 
which Purpoſe, Carpz. Part. 3. 2. 123. Num. 69. 
and in the ſame Place, in dubio ſemper in mitio- 
rem partem eſt preſumendum, In a doubtful Caſe 
we muſt always take the more charitable fide ; 
where he cites Mulritudes of Lawyers. 


I. There is no reaſon to ſuſpect the Pannels of 


the Crimes libelled, being Perſons of entire Fame, 
without any Imputation as to their antecedent Life. 

2. That they were under a Charter-Party, com- 
miſſioned to a Trading Voyage, and Inſurance made 
upon Ship and Cargo, which does remove all Suſ- 
picion of Piracy, ſeeing ſuch do ordinarily aſſociate, 
and out- rig themſelves for that end. 

3. A ſtrong Argument of the Pannels Innocence 
as to Piracy, is, That they were upon their Voyage 
homeward, to make account to their Fraughters and 
Owners of their outward Cargo and Returns; of all 
which they have exact Journals and Accompts, and 
upon their coming to Frazenburgh gave Advice to 
their Owners of their Arrival, which was inſert in 
the Publick Prints from London, as is uſual, and 
likewiſe ſent a Packet over Land from Frazenburgh 
to the African Company in Scotland, from Mr. In- 
nes their Correſpondent in the Eaft-Indies, which is 
not to be ſuppoſed a Pirate would be entruſted with: 
Whereas, when ſuch turn Pirates, it is uſually for 
their own Profit, and ſo not only rob others, but be- 
gin firſt with their Owners, and are not found to 
return to make any ſuch Accounts; which is a 
ſtronger Proof of the Pannels Innocence, than any 
Circumſtance libelled to rhe contrary. _ | 

4. Menocheus de preſumptiombus, lib. 5. Pref. 
59. treating of the Preſumptions of Innocence, lays 
down two very pregnant, Firſt, That if the guilty 
Perſon could flee and did not, that very Preſump- 
tion waſhes away the Guilt ; and gives account of 
2 Caſe out of Lucian de amicitia, that Antiphilus 
and Demetrius being accuſed of Sacrilege, were 
diſmiſſed by the Pretor, becauſe when they could 
have fled, they did not. A ſecond, when the accu- 
ſed Party offers himſelf to the Judge, it is a ſtrong 
Preſumption of his Innocence, fince the Innocenr 
fear nothing, and the Guilty have always the Puniſh- 
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ment before their Eyes: Both theſe favour the 
ſent Pannels ; for the Rumour was ſpread, and = | 
to their Ears ſome Weeks before they were im ky 
ſoned, and yet none of them offered to flee . 
one Ballantine being at full liberty * 
amongſt his Friends the Time of the * * Impriſo 
Incarceration of the reſt, did of his men. © 
own accord ofter himſelf to Priſon. 

5. That the alledged Conſeſſion made by the 
Chyrurgeon, muſt certainly labour under ſome Mi- 
ſtake, becauſe, altho* he mentions the Attack to 
have been at Callicur, and that he heard the Shi 
was ſold at Kezlon, which are at leaſt Fifty Lexgnes 
diſtant : And altho' he was aboard all the Time 
yet he makes no mention how the Ship was brought 
along, or any Thing relating to it. 

6. It is offered to be proven, that the Black who 
is alledged to be wounded in the Action, was not 
aboard Forty eight Hours before the Worceſter ſailed 
from the Coaſt of Malabar. And further, that the 
Black declared when he came aboard, that he got 
the Wound in his Arm by the Bite of a Snake, 
And further, it can be inſtruQted by Chyrurgeons 
that the Wound, as it well appears, is more pro- 
_ to have been got that way than by Gun- 

ot. 

7. Whereas it is libelled, That the Ship was at. 
tacked by the IWorceſter's Sloop upon the one fide 
and her coming up upon the other : 

It is impothble a Piracy of that Nature could 
have been committed upon the Coaſt of Mulahar 
and not certainly known in England long before 
the Arrival of the Ship, ſuch is the exact Corre- 
ſpondence, eſpecially as to ſuch Matters; nor could 
the Captain either have traded upon the Coaſt, or 
been received by the FaQtories and Governors there, 
if he had committed any ſuch Piracy; whereas it 
is offered to be proven, that after the Time libel- 
led, he was aſhore kindly entertained, exchanging 
Letters with the Governor of Anjango, and had In- 
ſtructions and Recommendation from thence to the 
Governor of Fort. William upon the Coaſt of Bengal, 
whither he was obliged to go for re-fitting his Ship, 
and ſtopping the Leak, which he could not conveniently 
do at Malabar, becauie of the want of Timber, 
Cordage and Money to be taken up upon Bot- 
tomry. | 

8. It was aſſerted by the Fiſcal in the Time of 
the Tryal, that the Action laſted two Days and a 
half, which is a, moſt improbable Story; tor either 
the Night would have ſeparated them, or the Ship 
attacked might rather have run aſhore, than fall in- 
to the Hands of the Pirates. 

9. That the Word Busking, libelled as a Term 
ſignifying a Ship preparing to fight, has a quite 
difterent Conſtruction in the ordinar Acceptation 
among Seamen, and fignities, bearing cloſe upon 
the Wind by a preſs Sail. 

10. It is offered to be proven, that their Water 
was ſtaved on the Coaſt of Malabar in a Storm, and 
not by Busking as is libelled. 

11. And to * redargue the Circum- * Refute. 
{tance libelled, that the Goods were 
not right ſtowed it's acknowledg'd the Ship was 
fix Months in a Harbour at Bengal afrer the libelled 
Engagement, and there loaded and unloaded : So 
that they had all opportunity to ſtow the Goods 
as they thought fit, and certainly they were ſtow- 
ed as ſuch Goods uſually are, which cannot be 
prels'd without Damage, 


12, That 
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12, That the whole inward Loading does not 
amount to a Value beyond what might be reaſonably 
expected from the outward Cargo, in a Trading 
Voyage to theſe Places. 

And Laſtly, That in Fanuary preceeding, the 
Time of the alledged Action, there was a Proteſt 
taken by the Pannels againſt the Governor of Co- 
chin, for not allowing the Ship Worceſter to be re- 
fitted there, which ſhe extreamly needed before ſhe 
could return to Europe; and ſo was in no Capacity, 
either to fight or take a Ship, as is libelled, in the 
Months of February, March, April, or May there- 
after; and was a Ship ſheathed with Lead, and 
therefore altogether unfit for ſuch Action; as alſo a 
{low Sailer, and has not the leaſt Mark of any Gun- 
ſhot upon her. 

So that upon the whole Matter, The Qualificati- 
ons libelled being ſo weak and conjectural, ahd the 
Preſumprions of Innocency ſo ſtrong upon the other 
Hand; it is confidently expected, that the Honou- 
rable Judges and Lords Aſſeſſors will reje& the Li- 
bel, and let the Pannels go free; which they ex- 
pect from the Juſtice of the Nati- 
on, and the Humanity with which 


+ Courteſy. 
| they are in uſe to treat all Stran- 


gers. 


An ANSWER to the FiſcaPs Ci 


tations : With the Counter-Citations 
for the Pannels. 


H O' the Doctors differ about the Force of 

Preſumptions, and the Effect of Probation, 
ah Indiciis & Argumentis, from Preſumptions and 
Arguments; yet they all agree, that Parallels drawn 
from Civil Cauſes to Criminal ones, are not uni- 
verſally to be admitted. Now the Fiſcal cites L. 3. 
8 2. de Teſtibus, for evincing that Preſumptions, In- 
dicia & Argumenta, Tokens and Arguments, are to 
be received. 

This Law is taken out of the Fourth Book de 
Cognitionibus , written by Calliſtratus; the which 
Book only treats of Civil Caſes, as is manifeſt from 
the Title of that Book, diſpers'd in 
the f. and * congeſted by Labittus, 
to which I refer. Wherefore this 
being a Reſcript of the Emperor Hadrian, in a Ci- 
vil Cauſe, can never be applied in a Criminal 
one. 

The next Citation is, L. 22. C. ad I. Cor. de fal. 
fis, which is a Reſcript of the Emperor Conſtan- 
tine to the Governor of Rome, about a forged Writ. 
Now as the Law ſays, ſuch Forgeries 

+ Comparing can only be diſcover'd by Collation 
of Hands. of Writs, Arguments inferr'd from 
thence, and Witneſſes. And it is 

well known, that in our Law we 

* Diſproving. have Two Ways of * Improbation ; 
the Direct, and the Indirect. Now 

to apply that to the Crime of Rob- 

bery or Murder, which muſt be 

+ moſt clear, proven liquidiſime, and not by 
*Writing, * Writs, ſeems very || anomalous. 
|| :rregular. Beſides, Crimes, according to their 
different Nature, muſt be diverlly 

proven; ſome by Ear-witnefles, as Blaſphemy, He- 
reſy, Curſing of Parents, E7c, Others by Eye - wit- 


collected. 
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neſſes; as Robbery, Murder, c. And the Wit- 
neſſes competent for proving the one Crime, are not 
ſo in the other. 

The Third Citation is out of Antonius Mathieu 
de Criminibus, ad Lib. f. 48. Tit. 15. C. 3. N. 4. 
The Fiſcal cites the latter End of this Section; bur 


omits to fet down what the Author refers to in the 


C. 6. of that Title; rhe doing whereof will ſerve 
for an Anſwer. The Poſition is, Laus Teſtis non eſt 
audiendus; at fi Argumenta alia concurrant, audi- 
endus eſt : One Witneſs is not to be regarded; but 
it other Arguments concur, he is to be regarded. 
Now theſe Argumenta muſt be taken our of the 
C. 6. of that Title. Argumentum nibil eft aliud, 
quam Ratio que rei dubie facit fidem ; & eft vel 
neceſſarium , vel contingens. Neceſſarium , cujus 
Conſequentia neceſſaria eſt; veluti coiviſſe eum gue 
peperit, furtum feciſſe, qui rem furtivam efferens 
deprehenſus eſt. Contingens, cujus Conſequentia 
probabilis eft , veluti, cedem feciſſe, qui cruentatus 
ejt : © An Argument is only a Keaſon which 
proves a doubtful Thing; and is either neceſſa- 
ry, or contingent. That is a neceſſary Argu- 
ment, whoſe Conſequence is neceſſary : As tor 
* inftance, Thar ſhe who has brought forth a 
Child, has certainly known a Man; or that he 
who is taken in the Fact carrying off ſtoln 
** Goods, has certainly committed Theft. A con- 
** tingent Argument, is that whoſe Conſequence is 
* only probable : As for inſtance, That the Man 
* Who is bloody, has commicted Slaughter.” 
The neceſſary Argument obtains in Criminal as 
well as in Civil Cafes ; but the contingent one, 
which the Lawyers call a Preſumption, is not ot 
ſuch Force. However. our Author is of Opinion, 
that Contingentia Argumenta quanquam ſingula filem 
non fuciunt, plura tamen conjuncta crimen mani- 
feſtare poſſunt. Rem uno atque altero exempio de- 
clarabimus. Occiſus eſt Calendis Mævius: Titius 
perempti inimicus ſuit; eidem ſæpius non ſolum in- 
terminatus, ſed & inſidiatus eſt : Cum deprebende- 
retur iiſdem Calendis in loca cedis, cruentatus, cum 
gladio cruento, ad menſuram vulneris facto, toto 
vultu expalluit ; interrogatus, nibil reſpondit, tre- 
pide fugit. Hic ſingula quidem Argumenta infir miora 
ſunt, univerſa tamen cædis autorem Titium eo:den- 
ter deſignant. Simile eſt illud, Clodius cum Pom- 
peia : Nudus cum nuda reperti ſunt in eodem Ca- 
bili; preteriit id momentum quo turpitudo perfict fo. 
tuit. Fam olim ille mulierem deperibat, ad flapram 
per literas ſollictaverat. Quis dubitet utrumque A- 
dulterii damnare ? Tho' contingent Arguments 
* fingly by themſelves make no Proof; yer ſe- 
veral of them join d together, may make the 
« Crime evident. We ſhall make it plain by an 
&« Inſtance or two. Mevius was killd on the firſt 
„Pay of the Month : Tirias was an Enemy to the 
* Perſon kill'd, and not only frequently threaten d 
<« him, but way-laid him. And when he was found 
« on that ſame Day of the Month in the Place 
of Slaughter, bloody, with a bloody Sword, an- 
ee ſwerable to the Dimenſions of the Wound; he 
„ look d as pale as Death: Being examin d, gave 
« no Anſwer, but run away in a Fright. In this 
« Caſe, indeed, the Arguments fingly conhider'd 
don't ſay much; but taken all together, they 
« plainly prove ITitias to have been rhe Author 
„Of the Murder. What follows is fuch another 
&« Inſtance. Clodius and Pompeta were found naked 
jn the ſame Bed, but not in the Act; the Time 
« for that was paſt : But he had long courted the 


« Woman, and ſollicited her to Lewdneſs by Ler- 
© ® ters 1 
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< ters : Then who can make any Doubt to charge 
them both with Adultery ?* Now there being 
in the preſent Caſe no ſuch Preſumptions as theſe 
are; the Rules laid down by this Lawyer Ma- 
thaus, ſhew the ' Circumſtances li- 

+/uficient. belled are not * relevant. 
The Fourth Citation is from Gail. 
L. 2. Oh 66. N. 12. The ſetting down of the 
Title of the Obſervation, which is, Jus venandi 
an Servitus* fit realis vel per ſonalis, Whether Hunt- 
ing he a real or perſonal Service; and alſo the 
Apoſtile of the Section, which is, In Materia Deci- 
marum , tefles ſingulares probunt; In Matter of 
Tythes, ſingle Witneſſes are good; does ſhew, that 
the Matter there treated is Civil, and nor Criminal, 
And many Things are allowed in Civil Caſes, 
which are not in Criminal. A. Mathæus ad Lib. 
ff. 48. Tir. 15. de Probationibus, Cap. 2. Num. I. 
Quicunque Tefles in Cauſis ciuilibus eſſe non poſſunt, 
tis nec in Criminalibus Teſtimoni dictio eſt, At non 
contra; quicungue in Cauſis civilibus dudiuntur, ii 
etiam in criminalibas audiendi ſunt, Graviora enim 
criminalia Fudicia civilibus ſunt, ideogue & Teſti- 
um major delectus adbibendus eſt. * Whoſoever 
* cannot be Witneſſes in Civil Cauſes, are not to 
© be admitted in Criminal Cauſes. But the con- 


* trary does not hold; vig. That whoever may 


>< he Witneſſes in Civil Cauſes, may alſo be ad- 
© mitted in Criminal Cauſes : For Criminal Cauſes 
* are of more Weight than Civil Cauſes ; and 
therefore in Criminal Cauſes, we ought to be 
© more nice in the Choice of Witneſſes. And 
the Author illuſtrates this Doctrine, by Examples 
ſer down in that Chapter. 
What has been ſaid, will ſerve to anſwer what is 
cited out of Giurba, and Maſcardus. 

The Citation from Carpzoums's Criminal Pra- 
cticks, Q. 123. N. 57. is impeifectly excerpted : For 
J ſhall give no other Anſwer, than what is in the 
fame Place, from N. 55, to N. 59. Probantur 

ctiam Indicia ad Torturam per unicum leſiem, in 
caſu quo plura Indicia ſimul concurrunt, ſuper Jui- 
bus Teftes examinati drverſimode deponunt ; ac unus 
de uno. alter de alio, tertius etiam de alio teſtifica- 
tur: Tum enim omnium Teſlificatio ſimul junta, ve- 
riftmiliter facit de Reo, qui propterea ſub Tormentis 
mterrogari poteſt. Eifi enim hac de re non omni 
ex parte Interpp. conueniant, nec deſint qui Aſſer- 
tionem hanc ſimpliciter rejiciant : Teſteſque boſce, 
ut ſingulares conjungendos non eſſe autument , eo 
Jud ſinguli Tefles haudquaquam fidem faciant. Ve- 
riſſemum tamen eſt, plures imperfectas Probationes in 
Caufis capitalibus conjungendes eſſe ad plenam Proba- 
tionem faciendam, quoad effetum torquendi: uod 
communiter Dd. placuiſſe, licet namque unicum Indi- 
cium ab uno Teftc probatum, ſemiplenam Probattonem 
& Fidem, ad Quæſtionem de Reo habendam non faci- 
at : Secus tamen res ſe habet, fi plura Indicia con- 
currant , & conjuntim reum aggravent , quorum 
unumquodauc per Teftem ſingularem probetur. Nam 
und Præſumptio aliam adjuvat ; plurimaque Indicia 
conunta Fidem faciunt. Quod ipſum tamen non 
alter accipi velim. quam hiſce tribus concurrenti- 
bus. Primo, Ut Teftes fint omni exceptione majores 

D idonei, ac Vite probate. Secundo, Ut deponant 
ſuper Indiciis proxims delicto, non etiam ſuper valde 
remotts Indiciis. Tertiò, Indicia ſuper quibus Teſtes 
ifti ſingulares deponunt ſunt plura, & talia que red- 
dunt animum Fudicis quaſi certum quod Keas deti- 
guerit : Quorum alterutrum ſi deficiat, nullum in 
Jure habeant Efectum. Preſumprions make 
“Torture lawful, when there is but one Wit- 


„ neſs, in a Caſe where ſeveral Preſumptions con- 
© cur, upon which Witneſſes being examined ſive; 
„in a different Manner, and one witneſles as 10 
one Preſumption, another as to another, and 3 
third concerning a Third. Then all their Evi. 
* dence being Joined together, makes the Charge 
© againſt the Perſon probable, who therefore m4 
be examin'd by Torture. For tho' Iiterpre:ers 


* don't all agree in this Point, and that ſome of 


them do abſolutely reject this Opinion, and think 
* theſe Teſtimonies are not to be joined, becaule 
* ſingle Witneſſes don't make Proof; yet it is 3 
* certain Truth, that in Capital Caſes ſeveral im- 
perfect Proofs are to be joined together in order 
* to make a full Proof as to the Effect of Torture. 
* This is the common Opinion of the Doctors; tor 
* tho' one Preſumption prov'd by one M itneſs, does 
* not make halt Proof in order to examine the 
* Priſoner by Torture, yet the Matter is other- 
* wiſe, if ſeveral Preſumptions concur jointly to 
charge the Priſoner, of which any one may be pro- 
ved by a fingle Witneſs; for one Preſumption 
* {ſtrengthens another, and many of them joined 
together make up a Proof. But I would not 
have this to be underſtood to be ſo, except when 
* thoſe three Things concur : 1. That the W itneſ- 
** ſes be above all Exception, proper in the Caſe, 
* and of a good Life. 2. That they ſwear as to 
** Circumſtances immediately relating to the Crime, 
* and not as to thoſe which are very remote. 3. 
That the Preſumptions upon which thoſe ſingle 
“ Witneſſes ſwear, be ſeveral and ſuch as in a 
Manner may ſatisfy the Judge, that the Priſoner 
* js guilty of the Crime. But if any of thoſe 
Things be wanting, they can have no Effect in Law. 

The 44 in Swintons Caſe were not in 
the Indictment, but in the Probation, and ſeem to 
have been very pregnant and near, whereas theſe 
libelled againſt Captain Green are moſt remote. 

But to put this Matter in its true Light, the Ho- 
nourable Judge and Aſſeſſors are deſired to remem- 
ber, That Preſumptions never reſpect the Delict, 
or the Corpus delitti, but the Delinquent, and the 
Perſon of the Accuſed: For as Menoch. de Preſumpt. 
L. I. Q. 8. N. 2. very well ſays, Preſumptio verſa- 
tur circa id quod geſlum eſt, ſed ig noratur qualiter 
geſtum; a Preſumption relates to the Thing done, 


but not to the Manner of doing it. Now, in the 


Opinion of all Lawyers, Delictum debet eſſe mani- 
feſtum, a Crime ought to be manifeſt. Julius (la- 
rus, Sententiarum Lib. 5. Q. 4. Sciendum eſt autem 
quod in omnem Caſum nunquam debet Fudex procede- 
re ad aliquem actum, niſi prius illi conſtet Delictum 
ipſum fuiſſe commiſſum: © But you muſt know, that 
** a Judge in no Caſe ought to proceed to any At 
of Court, except it appear to him before-hand 
* that the Crime was committed. And in that 


Place, illuſtrates this Doctrine by Examples, and 


the Authority of other Lawveis, to which I refer. 
His Sentiment in the End of that Queſtion being, 
Et ubi conſlet Scelus non interveniſſe, ſilebit Proceſſus: 
And where it appears that no Ciime has been com- 
mitted, Proceedings mult ſtop. 

So, that abi conſtat de delicto, where the Crime is 
certain, the Doubt and Controverſy ariſes about the 
Delinquent, ſo as it is uncertain who is the Per- 
{on guilty, or the Committer of this Crime, whe- 
ther it be Robbery, Piracy, or Murder. Thoſe who 
admir of Probation, per Indicia & Argumenta, by 
Preſumptions and Arguments, diſtinguith rhefe into 
Proxima & Remota, near and remote; and to each 
of them give a ditterc:.t Effect in Law, Carpr Q. 
120, 
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120. N. 6. Indicium definuur argumentum delicti fer- mulatively and in great Number concurtring, may 
aruti de monſtrativum, ſeu Indicutivum. Idem, 2. bring a Perſon to Torture, but never to Condem- 


121. N. 1. Indicia gropinqua ac certu, guorum unum- 


quodgue per ſe ſufficir ad Torturam. Hujus generts 
mndicta non veriſimilia ac probavilia ſed certa, non 
via aut perfuntoria Jed urgentia ; nin dubia aut 
equrooca, qu! m.ultiphcuer merpretari queunt, ſed 
cancludentia, & ad Deiitlum inſerentia ſunt, & Cri- 
mini ui inher ent, ua al lis apparentibus, nibil ni- 
fi Rei (unfelſio deeſſe videatur. And N. 14. & ſegg. 
ut indicium ſemiplene Probationss per je ſolum f- 

iens & Idoneum fit ad Torturam, tria requiruntur, 
. Ur Teftis ille unicus fit omni exceptione major. 
. Ur hie Tejtis deponut de allu immediato, quod 

i inielligitur, fi Teftis ſue alſertionis rationem per 

enſum corporeum rei convementem reddat, quod 
ene ipſemet Delitum ab _— perpetrari vi- 
terit vel preſens interſuerit. Quare, fi Teftis non 
de ipſo crimine deponat, ſed de aliquo attu ad de- 
Aum proxime accedente, Indicium  Jufficiens non fa- 
cit, Sicuti nec illius Teſitmonium idoncum ac ſuffici- 
ens eft, qui deponit de Delifo quod in oculos cadit, 
& rationem reddit de alio ſenſu. 3. Ut Teftis ver- 
bis dilucidis & indiebitatis de Crimine teflificetur. 
« A Prelumption is defined to be a demonſtrative 
« x declarative Argument of a Crime committed. 
« 9. 121. N. 1. Near and certain Preſumptions, 
« of which every one is ſufficient of it ſelf to ju- 
« ftify Torture. Preſumptions of this kind, ought 
got to be likely or probable, bur certain; not flight 
« or trifling, but urgent; not doubtful or equivocal, 
that may admit of many Interpretations, but 
4 concluding, really inferring the Crime, and ſo in- 
« ſeparable from ir, that thoſe Preſumprions ap- 
© rearing, there ſeems to be nothing wanting bur 
« the Confeſhon of the Criminal, & N. 14. and 
4 following. To make the Preſumption of half full 
proof ſufficient to Juſtify Torture, there are three 
“Things * I. That that one Witneſs be 
beyond all Exception. 2. That the Witneſs 
« ſwear as to the immediate Act, which muſt be 
« underſtood, that the Witneſs give for the Rea- 
4 ſon of his Aſſertion, ſome bodily Senſe proper 
to the Thing; as for Inſtance, that he ſaw the 
Crime committed by the Priſoner, or was pre- 
« ſent at the Time: Therefore if the Witneſs don't 
* ſwear concerning the Crime it ſelf, but concern- 
ing ſome AQ that comes next to the Crime, it 
« js not a {ſufficient Preſumption. So neither is his 
« Evidence proper and ſufficient, who ſwears con- 
* cerning a Crime that is the Object of Sight, and 
gives an Account of it from ſome other Senſe. 
* 2. That the Evidence concerning the Crime be 
in clear and not doubtful Expreſſions. After 
which our Author gives Examples; and it is to be 
obſerved, That theſe Iadicia, Preſumptions, are re- 
quir d in order to torture; for they are not, in this 
Author's Opinion, ſufficient to condemn, unleſs they 
be Certiſima, Indubitatiſima, & Lace Meridiana 
Clariora, moſt certain, undoubted, and as clear as 
the Sun at Noon, in which Caſe they have the 
Effect of a compleat Probation. 

The Indicia remota, remote Preſumptions, which 
are alſo term d, Dubitata, Semiplena, que rem ve- 
ram eſſe arguunt, non ſemper ſed plerumque tan- 
tum, unde etiam non dicantur ſimpliciter certa in- 
dicia, ſed veriſimilia & probabilia, ſeu veluti certa 
Indicia: Doubtful, half full, which don't always 
* argue the Matter to be true, but almoſt always; 
* Whence it comes, that they are not fimply cal- 
* led certain Preſumptions, but likely, probable, 
or almoſt certain Preſumptions. And theſe cu- 


nation. | 

Now, by applying this general Doctrine to the In- 
dicment, it is Juris Incontraverſi, uncontravertible 
Law, that the De/icſum, Crime it ſelf, cannot be pro- 
ven per Indicia & Preſumptiones, by Tokens and Pre- 
ſumptions. And as ro the Pannels, tho' a Delict 
Crime were proven er Tees ommi exceptione majores, 
by unexceptionable Witneiles, yet it will appear, That 
the Circumſtances libelled, do not deſerve the Name 
of Indicia, Preſumptions; and tho' t 
ſhould be allowed that * Compell :? 
tion, yer they are Remoriffima, very * Name. 
remote, and by Conſequence can have _ 
no Effect as ro Condemnation. | 

As to the additional Concluſion, that 
the Ship and Cargo ſhould be tt eſcheat - Forfeited. 
ed, rhe Fiſcal cites a wrong Place, and 
ſuppoſes the Caſe ro be what it is not: But ſee- 
ing he values Mr. Molley s Authority ſo much, his 
Opinion in this Matter, as expreſs'd in the ſame 
Treatiſe, C. 4. S. 21, 22. is thus: By. the Law 
Marine, if Goods are taken by a Pirate, and af- 
terwards the Pirate attacks another Ship, but in 
the Attempt is conquered. the Prize becomes ab- 
ſolutely the Captors, ſaving the Account to he ren- 
dred to the Admiral; and it is accounted; in Law 
a juit Caption of whatſoever may be got or taken 
trom ſuch Beaſts of Prey, be the ſame in their 
own or in their Succeſſors Poſſeſſion. But then an 
Account gught to be rendred to the Admiral, who 
may (it they happen to be the Goods of rhe Fellow 
Subject of the Captors, or of Narions in Amity 
with his own Sovereign) make Keltitution to the 
Owner ; the Colts and Charges, and whar other 
Things in Equity ſhall be decreed to the Captor, 
firlt conſidered and deducted. 

S$ 22 By the Statute 27 Edward III. Cap. 13. 
If a Merchant loſe his Goods at Sea, by Piracy 
or Tempeſt (not being wreck'd) and they after- 
wards come to Land, if he can make Proof they 
are his Goods, they thall be reſtored to him in 
Places guildable by the King's Officers, and Six 
Men of the Country. 


This Law hath a very near Relation with that 


of the Romans, called de Lſucapione, or the Atinian 
Law ; for Atinius enatted, Thar the Plea of Preſcrip- 
tion or long Poſſeſſion, thould nor avail in Things 
that had been ſtollen, but the Intereſt that the 
right Owner had, ſhould remain perpetual : The 
Words of the Law are theſe, Quad ſurreptum 
eft, ejus rei Fierna auftoritas eſſet. Where by, 
Auctoritas, Authority, is meaned ue Domini, the 
Right of the Proprietor remains perpetual, tho 
a Thing be ſtole. | 


CURIA JUSTICIARIA ſupre- 
me Curie Admiralitatis tenta in Prætorio, 
vel noud Domo Seſſrons Burgi de Edinbur- 
go, decimo tertio die Menſis Marta, 170g. 
fer Fudicem dictæ Curie, & per Honore- 
riſfimos Viros, Joannem Comnem de Loy- 
doun, Joannem Dommun de Belhaven, 
Dominos Robertum Dundas de Arniſtoun, 
Joannem Home de Blackadder, & Joan- 
nem Cockburn de Ormiſtoun, A 


ſores. a. 
Curia legitime affirmata. 
Intran. | 
Captain Thomas Green, Commander of the Ship 
called the Worceſter, now in Pruntiſtand Harbour. 
Captain 


— 


———— 
Regs err merges 
—_ — . 
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8. Captain John Madder, chief Mate of the faid 


p. 
ohn Reynolds, ſecond Mate of the ſaid Ship. 
omas Linſtead, Aſſiſtant to the deceas d Super- 
cargo of the ſaid Ship. 

James Burn, Boat- ſwain of the ſaid Ship. 

James Sympſon, Gunner. 

Andrew Robertſon, Gunner's-Mate. 

John Brucklie, Seaman. 

George Kitchen, Seaman. 

Henry Keigle, Carpenter of the ſaid Ship. 

George Haines, Steward of the ſaid Ship. 
Samuel Wilcocks, Chyrurgeon's Mate. 

George Glen, Seaman. 

Alexander Taylor, Seaman. 

And John Bannantyne, Seaman in the ſaid Ship. 


All of them indicted and accuſed at the In- 
ſtance of Mr. Alexander Higgins, Procurator- 
Fiſcal to the High Court of Admiralty ; for the 
Crimes of Piracy, Robbery and Murder, in manner 
mentioned in the Two ſeveral Indictments raiſed 

againſt them thereanent, before inſert in the Court 
holden the Fifth of March Inſtant. 


PURSUERS. 
Mr. Alexander Higgins, Procurator-Fiſcal. 
Sir James Stuart, Her Majeſties Advocat. 


Sir David Dalrymple, and Mr. William Carm- 
chael, Her Majeſties Sollicitors, 


Sir Patrick Home. 

Sir Gilbert Eliot. 

Mr. Alexander Mackleod. 
Mr. Francis Grant. 


Advocats. 


Procurators in DEFENCE. 


Sir David Thorrs. 

Sir Walter Pringle. 

Mr. David Forbes. 

Mr. George Alexander. 

Mr. John Elphinſton. 

Mr. John Spot ſwood. 
Ad vocats. 


The Libels and Informations for both parties 
being read over in Preſence of the ſaid Judge and 
_— and in Preſence of the Pannels and Aſ- 

ers. 

The Judge and Aſſeſſors having adviſed both the 
Ind ictments purſued by Mr. Alexander Higgins, 


*Procurator-Fiſcal of the High Court of Admiralty, 


inſt Captain Thomas Green, and the hail Pannels 
in both Indictments, with the foregoing Debate 


Pannels in the firſt Indictment, cannot be delay d in 


their Tryal, on Pretence that Captain Green, as 


their Commander, ought to be firſt diſcuſs d; and 
therefore repel the firſt Dilatory Defence: And 


find, that Reynolds being libelled againſt as Socius 


Criminis, a Fellow-Criminal ; and there being no 


Speciality , or particular Ground of Exculpation 
bs | 3 proponed, why he ſhould be previ- 
* ge, _ tried ; therefore * repel the Se- 


| cond Dilatory Defence proponed for 
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Andrew Robertſon, Gunner's-Mate. 


Henry Keigle, Carpenter of the ſaid Ship. 


John Bannantyne, Seaman in the ſaid Ship. 
thereupon ; they find, That Kezg/e, and the other 


4 Anne 17 
Captain Green, and theſe in the Indictment with | 

him ; and repel the Objection a- ' 
gainſt the + Generality of the In- + Genera- 
diQtments, in regard of the Nature Terms 

of the Crimes ; and find the Crimes | 
of Piracy, or Robbery, or Murder, as libelled be. 
ing proven by clear and plain Evi- ; 
dence, * relevant to infer the Pains * /ugicjen; 
of Death, and Confiſcation of 8 
Moveables: Reſerving the Conſideration of the 
Additional Concluſion of the Libels, until the Ver. 
dict of the Aſſize be returned; and repel the other 


n 


Defences proponed for the Pannels; and remit the 


whole to the Knowledge of an Aſſize. 
ROT. FORBES, I. P. A. fre 


. 

The Judge of the High Court of Admiralty ang Job 
Aſſeſſors continue the Dyet at the ſaid Mr. AJex4;. i 
der Higgins's Inſtance , againſt the Me 
foreſaid * hail Pannels, till To- * whole, t 
morrow, being the 14th Inſtant, at | Jar 
Eight a Clock in the Morning; and j 
ordains the Aſſizers and Witneſſes Joh 


to attend then, + ilk Perſon under + each. ] 
the Pain of 200 Merks ; and the 


Pannels to be carried back to Priſon. 


CURIA JUSTICIARTIA, Syren; 
Curie Admiralitatis tenta in Prætorio, vel ny. 
va Domo Seſſionis Burgi de Edinburgo, decino 
guarto Die Menſis Martii, 1705. per Fudicen . 
dictæ Curie, & per Honoratiſſimos Viros, Jo- 
annem Comitem de Loudoun, Joannem Domi 
num de Belhaven, Dominos Robertum Dun. 
das de Arneſtoun, Joannem Home de Black: 
adder, & Joannem Cockburn de Ormiſtoun 
Aſeſſores. 5 


Curia Legitimè Apr mata. 


Intran. 
Captain Thomas Green, Commander of the Ship 
called the Worceſter, now in Brunti/land Harbour. 
_ John Madder, Chiet-Mate of the faid 
hip. 
John Reynolds, Second-Mate of the ſaid Ship. 
Thomas Linſiced, Aſſiſtant to the deceas'd Super- 
Cargo of the ſaid Ship. 
James Burn, Boatſwain of the ſaid Ship. 
James Simpſon, Gunner. 


John Bruckley, Seaman. 
George Kitchen, Seaman. 


George Haines, Steward of the ſaid Ship. 
Samuel Wilcocks, Chyrurgeon's Mate. 
George Glen, Seaman. 

Alexander Taylor, Seaman : And 


| PURSUERS. 
Mr. Alexander Higgins, Procurator-Fiſcal, 


Sir James Stuart, Her Majeſties Advocat. | — 
Sir David Dalrymple, and Mr, William Curm- : 
chael, Her Majeſties Sollicitors. Dia 


Sir Patrick Home. 


Sir Gilbert Eliot. | | but 
Mr. Alexander Mackleod. 75 1 
Mr. Francis Grant. | hb, 


Advocats. | | ſay 
NEE, PROC U. 1 
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Procurators in DEFENCE. 


Sir David Thoirs. 

Sir Malter Pringle. 

Mr. David Forbes. 

Mr. George Alexander. 

Mr. John Elphinſton. 

Mr. John Spotſwood. 
Advodats. 


* Afﬀfize. 
N * Fury. 


| Drummond . James Marjoribanks, Mer- 
_ in Leith. chant in Flinburgh. 
John Findlayſon, Skipper Edward Marjoribanks 1 
in Borroſtounneſs. of Halyards, 
Mark Stark , Skipper|Sir James Fleeming of 


there. Rathobyres. 
James Famiſon, Skipper] James Gordon Senior , 
in Queensferry. and 


John Mathie, Skipper in| Robert Forreſt, Merchants 
Preſtounpant. | in Edinburgh. 


Robert Innes, 
Robert Walwood, 
William Blackwood. 
George Clark, and : 
Wilham Neilſon, Merchants in 
1 | [ Edinburgh. 
The Afize lawfully ſworn, and no Objection 
of the Law in the contrary, , 


Mr. Alexander Higgins the Purſuer, for 
Probation, adduced the Witneſſes af- 
ter Deponing, VIZ. 


* Ompeared Antonio Ferdinando 

Cook's Mate of the Ship the 
Worceſter, which was commanded by 
Captain Thomas Green, aged twenty four Years, 
or thereby, unmarried ; with Captain George Lea. 
nan, Merchant in Dundee, ſworn Interpreter: And 
the ſaid Antonio Ferdinando being ſolemnly ſworn, 
| purged of partial Counſel, examined and interro- 
gie upon the Libels, or Indictments. And being 
interrogate if he believed in GOD, and if he was 
2 Chriſtian : Depones, That he believes in G OD, 
and that he was born of Chriſtian Parents, and is 


Y Appeared. 


2 Chriſtian himſelf. And being interrogate upon 


the Indictment, Depones, That at Callicoilban upon 
the Coaſt of Malabar, the Deponent did come 
aboard the Sloop belonging to Captain Green's 
Ship called the Worceſter ; at which Time the 
Deponent did enter to the Service of Mr. Love- 
day Purſer of the ſaid Ship; and the Deponent 
cannot be poſitive of the Time of his coming 
aboard, but believes ir was about Two Years and 
2 half fince; and went in the ſaid Sloop from 
Callicoilban to Keilon, from thence to Cocheene, and 
from Cocheene to Calecut, and from that to 


— 


. Maſter of a Ship. Of, before a Place, in the Scots 
Dialect, = the 2 to L the Eftate of the Perſon nam'd. 

|| i. e. Solemnly ſworn, that he would tel! the Truth, and nothing 
but the Truth; that he h::d no Prejudice or Ill will againſt any 
of the Priſoners at the Bar, that he got no good Deed, or Pro- 
miſe of good Deed, jor giving Evidence againſt them, nor was 
ſuborned, adviſed, or directed how to ſwear, or what he ſhall 
ſay in this Tryal. | 
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Tillicherry : And Depones, That upon the Coaſt of 
Malabar thereafter, he did ſee an Engagement he- 
rwixt the ſaid Sloop, the Ship the Worceſter, 
and another Ship failed by Whue-men, ſpeaking 
Enęliſb, and the ſaid Ship did bear Engh/ſh Co- 
lours. And being interrogate by the 

1 Pannels, what were the Colours the + Priſoners. 
faid Ship did bear: Depones, That 

they were of White, Red and Black, like to theſe 
that the faid Captain Green's Ship did bear; and 
that firſt the ſaid Captain Green, the Merchant and 
Mr. Loveday went aboard the ſaid Strangers Ship, 
and ſtayed for about the Space of a Glaſs, and 
then returned aboard the Worceſter, and then did 
man the Sloop of the faid Ship the Worceſter, 
with about Twenty Men, whereof were Captain 
Green himſelf, Mr. Loveday, and the Supercargo 

the Carpenter and Gunner, and that the Gunner's 


Name. was Fames Simpſon, whom the Deponent 


knows, and points to at the Bar; and that there 
were four Guns and two Pattereroes aboard the 
ſaid Sloop; and thereafter Captain Madder came a- 
board ot the Sloop, and that they did engage the 
ſaid other Ship for the firſt and ſecond Days, and 
upon the third Day the ſaid Ship was boarded 
by thoſe in the Sloop, who when they came 
aboard, did take up thole of the Crew of the ſaid 
Ship from under Deck, killed them with Hatchets, 
and threw them over-board ; and that Captain Green 
Captain Madder, and Fames Simpſon, the Gunner. 
were three of theſe who went aboard and killed the 
Men: And Depones, That the Ship the Worceſter 
came up during the faid Engagement, and did 
fire at the ſaid Ship, but theſe in the Worceſter 
did not board her : And the Deponent believes 
that the Men who were killed and thrown over-. 
board, as ſaid is, were about ten in Number; and 
Depones, That there were but few Goods aboard 
the ſaid taken Ship, which were carried aboard the 
IVorceſier, and amongſt the reſt he 
minds of ſome China Root: And * Remem- 
Depones, That the ſaid Ship which bers. 
was taken, was failed by ſome of the 
Crew of the Worceſter, and carried to Calicoilban, 
and there fold, and that the ſaid Ship was not 
tied with a Tow to the Ship Worceſter : And the 
Deponent knows not what Men were killed aboard 
the Sloop or Worceſter, or if any were killed, but 
the Deponent himſelf was wounded in the Arm, 
and which Wound he now ſhews to the View 
of all. Depones, That Captain Madder told the 
Deponenr, that it ever he did tell any Perſon, ei- 
ther white or black, of the ſaid Engagement, that 
he the ſaid Captain would kill the Deponent, and 
heave him overboard. Depones, That 
the Upper-Coat which the Deponentt + Now. 
preſently wears, was found aboard of 
the ſaid taken Ship, and which the Deponent has 
kept ſince that Time. Depones, That during the 
ſaid Engagement, Haines, Bannantine, Bruckley, 
Wilcocks, Burn, Robertſon, Glen and Taylor, eight 
of the Pannels, were aboard the Ship the Worce- 
ſer; and that Kergle, Kitchen and Linſteed were 
aboard the Sloop with Captain Green, Madder 
and Simpſon; and belives that Reyno/ds was then 
aſhore at Callicoiloan: And Depones, That the ſaid Ship 
was ſold to a King in Malabar, and that the Man who 
bought the ſaid Ship bears a Malabar Name, whoſe 
Servant is called Coge Commodo : And Depones, That 
the ſaid Engagement happened between Tillicherry 
and Calecut, upon the Coaſt of Malabar : And 
Depones, That he cannot poſitively tell how many 
| Aaaaa Guns 


ES 
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Guns the taken Ship did bear , but thinks they 


were about Twenty, ſmall and great : And the 
Deponent believes, That the Engagement happen d 
about a Month after the Deponent went aboard 
of Captain. Greens Sloop; and cannot be poſitive 
when the Ship the Worceſter, did engage the ſaid 
taken Ship, whether firſt, ſecond, or third Day: 
Depones, That the Engagement was by way of a 
running Fight: Depones, That he knows not who 
did fail in the ſaid taken Ship to Cullicoiloan. 
| Cauſa Scientiæ, the way how he came to know 
this, the Deponent was aboard the ſaid Sloop du- 


ring the Time of the faid Engagement, and faw 


and heard, as he has deponed ; and this is the 
Truth, as he ſhall anſwer to GOD : Depones, 
He. can write after the Malabar Character; and 
this Depoſition is alſo ſigned by the ſaid Captain 
George Teaman, the ſworn Interpreter. 
= Antonio Ferdinando. 
Geo. Teaman. 


ROB. FOKBES. 


. Charles May, Chyrurgeon of the 
Ship the Worceſter, Commanded by Captain 
Green, aged twenty fix Years, or thereby, unmarried ; 
who being ſolemnly ſworn, purged of partial Coun- 
ſel, examined and interrogate upon the Libel : De- 
pones, That he was aboard of Captain Green's 
Ship the Worceſter, and went from Exgland with 
her ; that when the faid Ship went to the Coaſt 
of Malabar, the Deponent was ſer aſhore at the 
Deck, which is the Landing-Place, and from thence 
went up ſome Miles to Call:coi/oan ; and fome 
Time thereafter, about a Fortnight, the Deponent 
did hear the Firing of Guns as at Sea, and did 
meet with He Commodo, who was Merchant to the 
{aid Ship, and bought ſome Things from them, with 
Franciſco de Olvera the Linguiſter of the ſaid Ship, 
who had come that Day from the Ibeck, and that the 
Deponent asked him what mean'd the Shooting, and 
that the ſaid Ce Commodo, and Franciſco de Olivera 
anſwered the Deponent, That the Worceſter had 
gone out, and was fighting at Sea with another Ship: 
And Depones, That the next Morning the Depo- 
nent came to the Shore, where he did ſee the 
Ship the Worceſter riding in her Birth, that is, 
much about the ſame Place where ſhe had lyen 
before, and that the ſaid Place was about four 
Miles from the Shore: Depones, That there was 
then another Veſſel riding with the Worceſter at 
her Stern: Depones, That about ſome Time there- 
after, in the ſame Morning, the Deponent did 
ſee the Long-Boat of the Worceſter coming to the 
Shore in a great Halte, and that when the Boat 
landed, the Deponent asked the Men what was the 
Matter that brought them aſhore, ir not being 
ordinar for Boats to come over the Bar, by reaſon 
of a great Sea: And the Men anſwered, That Cap- 
tain Madder had ſent them aſhore for a Pinguet- 
ta (which is the Name of a certain kind of Boat) 
with Water, becauſe they had ſpilt and ſtaved all 
their Water aboard, and that there had been Busk- 
ing all Night, which the Deponent underſtood, 
meant, that they had been at fore Labour and 
Fatigue, as if their Ship had been driven from 
her Anchor, and bearing up again: Depones, That 
he did not ſpeak at that Time with the Men 
in relation to any Fight, but that the ſaid Men 
told him, they had brought a Ship in with them; 
and that the Deponent made no Stay at the Shore, 
but returned immediately to Callicoi/oan, where his 
Patients were: Depones, That five or fix Days. 

T 
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thereafter, the Deponent went aboard th 

ſter for ſome Medicines which he wanted * 
Uſe of his Patients; and that when he came tours 
the Deponent ſaw the Deck of the Worceſter lum. 
ber d with Goods, and five or ſix Cheſts alſo and 
ſome Bales of Goods; and that the Deponent did 
then ſay to Mr. Madder Senior, What have yo 
got there? You are full of Buſineſs. And tha 
Mr. Madder did then curſe him, -and bid him I 
mind his Plaiſter-Box. And depones, That the De. 
ponent was afterwards informed, that the Sh; 
which was riding at Stern of the Worceſter was 
ſold to Ce Commodo, the Ship's Merchant ar Hei. 
/on River; and the ſaid Ship was brought there þ 
a Part of the Worceſter's Crew, 'whb immedi eh 
left her ſo ſoon as they had brought her to an An. 
chor, or otherways fixed her. He. 
pones, That the + Linguiſter like- Interpreter 
wiſe told the Deponent, That Cage 3 
Commodo complained, he had bought the Ship too 
dear; and chat he ſaid, he had bought one the Vear 
before cheaper, tho' Four times the Value. De. 
pones, Thar ſome Time thereafter, the Sloop came 
down the Coaft ; and that Antonio Ferdinando was 
ſent aſhore to the Deponent at the [beck , and that the 
ſaid Antonio Ferdinando, the Black, was wounded in 
the Arm : And that the Deponent 

did take off the * Dreſſing of the * Paiſley. 
{aid Wound, and found it to he a 

Fracture; and that it look'd as if the Wound had 
been occaſioned by a Gun-ſhot, And that the De- 
ponent asked the ſaid Antonio Ferdinando, the 
Black, who had drefſed the Wound, or ſer his 
Arm ? And that the ſaid Black did tell the Depo- 
nent, That he was ſet aſhore at Cochin, and there 
dreſſed by a Dutch Chyrurgeon. And depones, 
That ſome Time thereafter he went aboard the or- 
ceſter, and called for the faid Black, and any cther 
Perſons that were ill ; and there came to him 


to his Cheſt, Duncan Mackay, and another, (which, 
the Deponent thinks was Edward Cummg, but can: 
not be poſitive) and that theſe Perſons were alfo . 
wounded ; and that the ſaid Black was likeways . 
And depones, That he did ask his faid Pa- 
tients how they came by their Wounds ? And that”” 
Mr. Madder hearing the Deponent ask Queſtions, 
he came to the Deponent, and bid him ask no. Que: 
ſtions; and likeways diſcharged the Patients to an- * 
ſwer the Deponent any Queſtions upon their Petil. 


there. 


And the Deponent then faid to Mr. Madder, that 


he had no Command over him; and that Mr. Mad- 


der anſwered, That he would go to one who had 
Command over the Deponent : And that the ſaid 
Madder went up accordingly ; and thereafter re- 
turned, and ordered the Deponent immediately a- 
ſhore ; and the Deponent was accordingly carried 
aſhore in the Pinguctta, that was lying by the 
Ship's fide. Depones, That all this * 

ponent has before deponed upon, did fall out about 
the Months of January or February, 1703 Yeats. 
Depones, That while the Ship the Worceſter was 
going up the Coaſt of Malabar, Mr. Linſteed, one 
of the Crew, was left at Kei/on, which was near 


Seven Leagues, or about Twenty one Miles from 


Callicoiloan ; and that the ſaid Linſteed was left 
there with one Mr. Hammond, to take care of 
ſome. Part of the Cargo which was to be put a- 
board of the Ship. Depones, That he did not lee 
the ſaid Mr. Linſteed at Keilon; but only heard 
that he was left there, and remained there, as the 
Deponent heard, till the Ship came back. And 
depones, Thar the Shooting which the * 
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heard, was before the Ship came back, as he 
has already deponed. And depones, That there- 
after, during the Voyage, he never heard the Crew, 
or any of them, talk of their taking a Ship. De- 
ones, That whilft the Deponent heard the ſaid 
Shooting, Mr. Loveday and Mr. Orluy were a- 
hore at Callicorloan : And depones, That when the 
Worceſter failed from England, the Crew was about 
25 or 36 in Number. Depones, That while the 
Deponent was aboard, the Ship went no further up 
than Cullecut: And depones, That the Reaſon how 
he knows Mr. Hammond and Mr. Linſteed were a- 
(hore at Ker/on, was, that he heard the Sypercargo 
defire the ſaid Perſons to go aſhore, and take care 
of ſome Part of the Cargo. And depones, That he 
was but Two or Three Hours aboard after he heard 
the Supercargo give the ſaid Order; and faw not 
the ſlid Two Perſons ( Hammond and Linſleed) go 
aſhore. And depones, Thar it was in the Ship the 
Worceſier's going up the Coaſt of Malabar, that 
the Deponent heard the Shooting. Depones, That 
upon that Coaſt the Ship ſprung a Leak, and did 
from thence ſail to Bengal, in order to have the ſame 
helped : And depones, That he knows not how ma- 
ny Leagues there was betwixt the Place where the 
Leak ſprung, and Bengal; but that ir was about 
Five Weeks Sailing. Depones, That he knows not 
the Reaſon, why the Ship was not brought into 
ſome Place on the Coaſt of Malabar, for being re- 
fitted. Depones, That when the Deponent came 
aboard from Callicoiloan, that the Ship weighed An- 
chor, and failed to Cochin, and from that ro Calle- 
cut, and thereafter came back the fame way. De- 
pones, That there were ſome Goods pur aboard the 
Ship from Callecut, but none at Cochin, as the De- 
ponent remembers. And further depones, That 
when the Deponent returned, he found Mr. Ham- 
mond and Mr. Linſtced aſhore at Keilon. Cauſa Sci- 
entiæ patet: The Way how he comes to know 
this is evident. 

anſwer to GO D. 


Charles May. 
0 ROBERT FORBES. 


13 Antonio Franciſco, Servant to Cap- 


tain Thomas Green, Commander of the Ship 
the Worceſter, aged 22 Years, or thereby, unmar- 
ried ; with Captain George Naman, Merchant in 
Dundee, his Interpreter: And the ſaid Antonio 
Franciſco being ſolemnly ſworn, purged of partial 
Counſel, examined and interrogat upon the Libel 
purſued by the Procurator-Fiſcal, againſt the ſaid 
Captain Green, and the other Pannels; Depones, 
That the Deponent believes there is a GO D; and 
his Miſtreſs at Pegs cauſed baptize him a Chriſti- 
an ; and he owns the Chriſtian Religion : And he 
came to the Service of Captain Green, at Delagoa. 
Depones, That upon the Coaſt of Malabar, while 
the Deponent was aboard of the Worceſter, he 
heard ſome Shooting of Guns from aboard the 
Worceſter, to the Number of Six, or thereby : 
And rhat rhe Deponent in the mean Time was 
chained and nailed to the Floor of the Fore-Caſtle 
in the ſaid Ship; and he heard no Shooting from 
any other Ship. Depones, That Two Days after 
the Deponent heard the ſaid Shooting, he ſaw ſome 
Goods brought aboard the ſaid Ship the Worcefler ; 
and which Antonio Ferdinando, the other Black, 
= _ Deponent, were brought from another 

© \ 
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And this is the Truth, as he ſhall 


73! 
Ship which they had taken! And likewiſe the ſaid 
Black told the Deponent, that at the ſame Time 
Captain Madder had given ſome Rack, id eſt, Btan- 
dy to the Men. And at the ſame Time, the other 
Black told the Deponent likeways, Thar there were 
Ten Men of the Crew of the taken Ship killed, 
when ſhe was taken. And that the ſaid Black did 
ler the Deponent ſee a Plaiſter on his Arm, upon 
which he faid he had got a Wound by a Shot, 
while in the Sloop taking the other Ship : And 
that he told the Dzponent, that the ſaid Ship was 
taken by the Sloop helonging to the Worceſter : 
And that the Deponent neither heard of, nor did 
ſee any other wounded Men. Depones, That he 
does nor know where they were failing, after he 
heard the Shooting; but he was told by the other 
B/ack, that they were failing to Callicoilban: And 
the ſlid other B/ack did forbid the Deponent to tell 
any Perſon whatſomever of the ſaid Engagement. 
And the Deponent does not remember how long it 
is ſince he heard the ſaid Shooting of Guns. And 
depones, That Antonio Ferdinando, the other Elack, 
told the Deponent all theſe Matters upon the Coaſt 
of Malabar : And that the ſaid Antonio came aboard 
the Ship the Worceſter, when they were going to 
Bengal. And depones, That while he was chained 
to the Fore-Caltle, he knows not who were aboard, 
or who were aſhore : And that he was fo chain- 
ed for the Space of Two Months ; and thar he was 
ſo chained to the Fore-Caſtle about Ten Days be- 
fore he heard the ſaid Shooting: Cauſa Scientiæ pater. 
Depones, He cannot write. 


This Oath ſigned by the ſaid Captain George 
Teamari, the Deponent's Interpreter. 


George Neaman. 
ROBERT FORBES. 


9 James Wilkie, Taylor, Burgeſs of 
Edmburgb, aged Twenty five Years, or there- 
by, Married; who being ſolemnly fivcr1, purged 
of partial Counſel, examined and interrog it upon 
the Libel purſued by the Procurator-Fiſca!, againſt 
Captain Green, and the other Pannels; Depones, 
That in Ocfober laſt, after Captain Green's Ship 
was brought into Br. ntiſſand, the Deponent went 
over to Bruntiſſanl with his Mother, with a De- 
ſign to learn ſome News, or to get ſome Notice 
of a Brother of his, Andrew Wilkie, who had gone 
along with Captain Drummond to the Euſf- Indies. 
Depones, That after the Deponent and his Mother 
came to Bruntiſland, they went to Mrs. Seaton's 
Houſe ; where the Deponent fell in Company 
with George Haines, whom the | 
Deponent preſently * points in the * now ſhes at 
Pannel ; and after ſome Diſcourſe, the Bar. 
the Deponent asked the ſaid George 
Haines, Whether or not, in his Voyage, he had 
{een Captain Drummond ? At which the ſaid Haines 
fell in a Paſſion, and ſaid, D- me, what have I 
to do with Captain Drummond ? Depones, That the 
Deponent ſeeing Hanes in ſuch a bad Humour, 
forhore for ſome Time to ſpeak about his Brother 
or Captain Drummond : Burt after that they had 
taken ſome Cups about, and that the Deponent 
thought Haines in a better Mood, the Deponent 
asked the ſaid Haines, If he had not heard of, or 
ſeen any Scots Ship coming to or from the Euft- 
Indies? Depones, That Haines then ſaid , That 
while their Ship was upon the Coaſt of Malabar, 
Aa aaa 2 (where 


— 
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(where they had taken in a Black, whom Haines 
pointed to, and had by him at the Time) a Dutch 
Ship informed them, That one Captain Drummond, 


' commanding a Scots Ship, was turned Pirate; and 


that thereupon they manned their Sloop, and made 


| themſelves ready, in caſe they ſhould have been at- 


tacꝶ d. But Haines added, That they did not ſee 
the ſaid Captain Drummond. Depones, That the 
ſaid Haines did likeways ſay, That he had in his 
Cuſtody, at the Time the Ship the Worceſter was 


| ſeized in the Road of Leith, that which he would 


not have fallen in the Seizers Hands for twice the 
Value of the Ship. And depones, That the ſaid 
Haines likeways added, That he threw it over- 


board after the Ship was ſeized ;, ſaying, Let them 


ſeek it now in the Bottom of the Sea, Depones, 
That while the Deponent was diſcourſing with the 
ſaid Haines about the Worth of the Ship; the ſaid 
Haines ſaid to the Deponent, That it would not 
be found to be ſo rich as it was expected: But that 
there was ſtill in the Ship that which would never 
be found by the Seizers, unleſs they pulled her 


Board from Board: And that the ſaid Haines laid, 


He knew very well where that Thing lay. Depores, 
That his Mother having gone to the other Room ro 
Mrs. Seaton, the Miſtreſs of the Houſe ; ſhe deſi- 
red the ſaid Mrs. Seaton to enquire of Haines con- 
cerning her Son, the Deponent's Brother ; and 
that Mrs. Seaton ſaid, That Haines 
was a * Suiter of Anne Seaton, her 


* courted. 
Daughter, who would be more pro- 


per to enquire that of Haines: And that the next 
Morning Anne Seaton declared, in Preſence of 


Kenneth Mackenzie, that Haines had ſaid to her, 
He found they had a Deſign to pump him; but that 
they ſhould not be the wiſer of him: Ibo what he 
had ſaid, he had ſaid ; but would ſay no more at 
that Time. Cauſe Scientiæ patet. And this is the 
Truth, as he ſhall anſwer to God. 


James Wilke. 
ROBERT FORBES. 


Ompeared Kenneth Mackenzie, 
+ Indweller in Cannongate, aged 
Twenty ſeven Years, or thereby; 
Married : Who being ſolemnly ſworn, purged of 
partial Counſel, examined and interrogat wt ſupra : 


+ Inhabitant. 


| Depones, That in the Month of Ofober laſt, when 


the Ship the Worcefler was lying in Bruntiſtand 
Harbour, the Deponent was in Widow Seaton's 
Houſe with George Haines, (whom he now points 
to in the Pannel) and Zames Wilkie, and heard the 
ſaid Fames Wilkie ask the ſaid Haines about Captain 
Thomas Drummond's Ship; at which the ſaid Haines 
fell in a Paſſion; but the Deponent going out of the 
Room, heard no more what paſs'd. And depones, 
That the ſame Night, the Deponent heard Mrs. il 


ie intreat the ſaid Widow Seaton, to endeavour to . 
get an Account, from any of Captain Green's 
Crew, of her Son, who had gone Doctor aboard 


of the ſaid Captain Drummond's Ship: And having 


returned next Morning, the Deponent heard Anne 


Seaton, Daughter to the ſaid Widow Seaton, tell, 
That Haines had faid to her, that they had a De- 
ſign to pump him; but what he had ſaid, he had 
ſaid. And that he the ſaid Haines told the ſaid 
Anne Seaton, when ask'd by her, why he fell in a 
Paſſion at the mentioning of Captain Drummond ? 
That he anſwered, That he knew more of the ſaid 
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Captain Drummond, than hs would tell. 

Ja Scientiæ patet. And this is the Truth 575 
{hall anſwer to G0 D. ; . 


Kenneth Mackenzie, 
ROB ERT FORBES, 


Ompeared William Wood, one of the 

of Her Majeſty's Artillery, aged Fiſh rs 
Years, or thereby; Married: Who being ſolemnly 
ſworn, purged of partial. Counſel, examined — 
interrogat zt ſupra; Depones, That the Deponent 
was in Company with George Haines, 

at Bruntifland ; and that one John 

Henderſon, * Writer in Edinburgh, * Clerk fox 
was likeways preſent. Depones, That Law-Buf.. 
the ſaid George Haines, and the reſt neſs. 

in Company with the Deponent, ha- 

ving drunk pretty warmly, the ſaid George Haine: 
fell in a melancholy Fit; and John Henderſon ha- 
ving ask d the Reaſon, the ſaid Haines expreſs d 
himſelf thus: 1: zs a wonder that ſince we did not 
fink at Sea, that God does not make the Ground open 
and ſwallow us up when we are come aſhore, for the 
Wickedneſs that has been committed during this lf 
Voyage, on Board of that Old Bitch Bels ; pointing 
to Captain Greens Ship. And depon+s, That there- 
after he went a walking with the 

ſaid George Haines in the Links of * Sands. 
Bruntiſſand; and the Deponent hap- | 

pening to tell the ſaid Haines, that Captain Mad- 
der's Uncle was burnt in Oyl, for attempting to 
burn the Durch Ships at Amſterdam ; the ſaid 
George Haines did thereupon tell the Deponent, 
That if what Captain Madder had done , during this 
laſt Voyage, were as well known, be deſerved as much 
as bis Uncle had met with. Cauſa Scieniie patet. 
_ * is the Truth, as he ſhall anſwer to 


William Wood, 
ROBER TI FORBES. 


(2 peared John Henderſon, Writer in Edin- 
burgh, aged Twenty Years, or thereby ; Un- 
married : Who being ſolemnly ſworn, purged of 
partial Counſel, examined and inter- 

rogat at ſupra, Depones, & conformis * as William 
precedenti (viz. Witham Wood) in Wood in eve- 
omnibus; except as to what hap- ry thing. 
pen'd betwixt the ſaid Wilam 

Wood and George Haines in the Links of Brunt- 
and, in relation to Captain Madder and his Un- 
cle. Cauſa Scientie patet. And this is the Truth, 
as he ſhall anſwer ro G OD. 


John Henderſon. 
ROBERT FORBES. 


thee peared Anne Seaton, Indweller in Prunt- 
iſland, aged Nineteen Years, or thereby, Un- 
married : Who being ſolemnly ſworn, purged of 
partial Counſel, examined and interrogat wt ſupra, 
Depones, That ſhe was preſent with George Haines, 
one of Captain Green's Crew (whom the points 
at the Bar) in Bruntiſſand, at the Time when 
Mrs. Wilkie and her Son were there: That Mrs. 

| Wilkie 
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\i/kic deſired the Deponent to endeavour to learn 
it George Haines knew any Thing of Captain 
Drummond , becauſe the ſaid Mrs. Wilkie had a 
Son that went along with him. Depores, That 
ſhe the Deponent did accordingly enquire at Haines, 
bur he denied that ever he ſaw the ſaid Ship, or 
knew any Thing of her. Depones, That ſhe was like- 
wiſe preſent with George Haines, when William Wood, 
one of Her Majeſty's Artillery, and Fobn Hender- 
on, were in Company with him, and that at that 
Time, George Haines in a melancholy Fit expreſt 
himſelf thus: Ii a wonder, that ſince we did not 
ſink at Sea, that we are not ſwallowed up with the 
Ground aſhore, for the Sins commuted on board of 
Captain Green s Ship. And Depones, that he like- 
wiſe added, during the lafl Voyage, And depones, 
that Haines ſaid to the Deponent, That he knew 
more of Captain Drummond than what he would ex- 
preſs at that Time : Depones, Thar the ſaid George 
Haines told the Deponent, That when the Ship was 
ſeized in Leith Road, he had aboard with him that 
which he would not have had to fall in the Seizers 
Hands for twice the Value of the Ship, but that 
he threw the ſame over-board : Depones, That ſhe 
never talked with Haines about an old Sweet- heart 
that ſhe had aboard of Captain Drummond s Ship, nor 
did the ſaid Haines ſay to the Deponent, That 
ſhe would never ſee bim again: And depones, That 
ſhe never heard Haines fiy, That there was yet 
aboard of the ſaid Ship what would not be found 
unleſs ſhe were pulled Board from Board : And 
depsnes, That when the Deponent was enquiring 
of Haines about Mrs. Wilkie's Son, that he ſaid, 
That ſhe deſigned to pump him as Mr. Mackenzie 
had done before. Cauſa ſcientie patet. And this 
is the Truth as ſhe ſhall anſwer to God. 


| Anne Seaton. 
ROBERT FORBES. 


F\Ompeared Captain John Brown Skipper in 
(C Leith, aged 40 Years, or thereby, married, 
who being ſolemnly ſworn, purged of partial Coun- 
ſel, examined and interrogate wt ſxpra : Depones, 
That he went aboard the Ship the Worceſter when 
the Goods were unloaded, by Order of the Lords 
of the Committee of Privy-Council, and ſaw the 
Hatches which were faſt and ſealed, opened: De- 
fones, That on the Larboard-fide of the Ship, the 
Goods were much damaged, and that few or none 
of the pack'd Goods were numbered or marked, 
which is cuſtomary ; and the Deponent himſelf 
never received any Goods but what were marked, 
that he might know to whom they belonged : De- 
pones, That the Goods aboard the ſaid Ship, were 
; regularly enough ſtowed : And be- 
* On behalf ing interrogate “ for the Priſoners, 
of the Pri- whether or not it be cuſtomary that 
ſoners. Goods he marked or numbered where 

there is a Supercargo aboard: Depones, 
That it is always cuſtomary, whether they belong 
to ten, or one Man: And heing interrogate for 
the Pannels, whether or not the Reaſon why the 
Goods wanted Mark or Number, might be, becauſe 
that the Goods were much damaged, and the Pep- 
per ſpoiled and heated: Depones, That where the 
Goods or Pepper was ſpoiled, the Bales were all 
rotten to Pieces, but where the Pepper and other 
Goods were entire, there were Bales and Packs which 
wanted both Numbers and Marks : And being 
likewiſe interrogate by the Pannels, whether of 
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not there were ſome Packs and Bales that had 2 
common Ship-mark, and ſome who 
had only the Veſtige + thereof, being + Sign. 
near worn out: Depones, That there 
were a great many who had a common Mark, 
and that it was plain and obvious, and that there 
were others who had .no Mark at all, and thar 
the moſt Part wanted Marks altogether, and that 
there were two or three Bales which had the Ve- 
ſtige of a Mark. Caxſa ſcientiæ: The 
Deponenr || witneſſed the unloading of Was wit- 
the ſaid Ship, at the Defire of the eſs to. 
Lords of the Committee of Privy- | 
Council, and faw, and knows as he has deponed. 
And this is the Truth as he ſhall anſwer to 
G OD. 

John Brown. 


ROBERT FORBES. 


\Ompeared Archibald Hodge Skipper in Leith, 
aged 40 Years, or thereby, married; who 
being ſolemnly ſworn, purged of partial Counſel, 
examined and interrogate #t ſupra : Depones, That 
he was aboard the Ship the Worceſter in Brunti- 
and Harbour, when the Committee of Privy Coun- 
cil came to rummage her, and ſaw Goods un- 
loaded from aboard: Depsnes, That the molt Part 
of the Goods wanted both Number and Marks, 
which is no wiſe common or regular in any Ship 
that ever the Deponent has feen: But the Deponent 
did never fee any Ezft-India Ship unloaded before. 
Cauſa ſcientie patet. Ard this is the Truth, as 
he ſhall anſwer to GOD. 


Archibald Hodge. 
ROBERT FORBES. 


{noms John Glen Goldſmith, Indweller in 
Leith, aged 43 Years, or thereby, married, 
who being ſolemnly ſworn, purged of partial Coun- 
ſel, examined and interrogate ut ſupra : Depones, 
Thar the ſecond Day after the Ship the Worceſter 
came to Leith Road in Summer laſt, the Depo- 
nent went aboard the ſaid Ship, and about Twelve 
a Clock of the Day, the Deponent was in the Ca- 
bin with Captain Madder and one Himmond, now 
in England, as the Deponent is informed ; at which 
Time the ſaid Captain ohn Madder took a Seal 
out of his Pocket, and asked the Deponent, what 
he thought of the Scots African and Indian Com- 
panies Arms, and at the ſame Time gave the De- 
ponent the ſaid Seal in his Hand, to which the De- 
ponent did look, and found thereon the St. Andrew's 
Croſs, a Dromedary, or Camel, wirh a Caſtle on 
the Back of it, and a Ship with a Riſing- Sun a- 
bove the Helmet, and two wild Men as Support- 
ers, and that the ſaid Seal, to the beſt of the De- 
ponent's Memory, was near the Bigneſs of an Eng- 
liſh Half Crown, and had an Handle of Lignum- 
vite. And being interrogate if aboard the faid Ship 
he did ſee the Impreſſion of the ſaid Seal upon any 
Paper: Depones negative. And further Depones, That 
the Seal now exhibited in Court, was not the ſame 
which Captain Madder did ſhow to the Deponent z 
and whereupon he has deponed as above. Cægſa 
ſcientiæ patet. And this is the Truth, as he ſhall 


{wer to GOD. | 
W John Glen. 


ROBERT FORBES. 


The 


The Probation being ended as a- 
bove, and the * Aſſize ordained to en- 
cloſe, ſome of the Aſſizers moved, that 
that Part of the Judges and Aſſeſſors + 


withdraw. 
+ Sentence 
or Opinion. Crimes of Piracy, or Robbery, or Mur- 


der, as libelled, being proven by clear 


"| Sufficient and plain Evidence, || relevant, &c. to 
to bear as be explained as to theſe Words, being 
Trycl. proven by clear and plain Evidence, 


if the ſame did require, that the ſaid 
Crimes of Piracy, or Robbery, or Murder, ſhould 
be proven by two or three Witneſſes, directly pro- 


ving the foreſaid Crimes: Or, if it were only requi- 


red, that the Crimes of Piracy, or Robbery, or Mur- 
der, as libelled, being proven by a clear and plain 
Evidence, as to the cumulative and concurring Pre- 
ſumprions, whereby the ſame were alledged to be in- 
ferred, altho' two concurring Witneſſes ſhould not be 
found as to every ſeveral Preſumption, were ſuffici- 
ent: The faid Judge and Aſſeſſors declared their 
Meaning to be in the Terms of Law, viz. That tho 
there were not a direct Probation of the Crimes li- 
belled, per idoneos Teſtes, vel inſtructa apertiſſimis 
documents, by proper Witneſſes, or made good by 
plain Proofs, yer it the Crimes did appear by the 
Qualifications and Circumſtances, as they were libel- 
led, to be made out per indicia ad probationem indu- 
bitata & Luce clariora, by undoubted Preſumprions 
as Clear as Sun-fſhine, albeit every Circumſtance and 
Qualification were not proven by two direct Wir- 
neſſes, the ſame ſhould be held for a clear and 
plain Evidence. ; 
Thereafter, according to the Cuſtom obſerved in 
Criminal Courts and Proceſſes, That the Advocates 
for the Purſuer, and for the Pannels, 
on both are allowed || hinc inde to ſpeech the 
ſides, in Aſſme, and reſume and lay before the 
their Turns Aſſizers, the Libel, with the Interlo- 
to ſpeak ro quitor palt thereon, and apply the Pro- 
the Fury. bation led for proving thereof on the 
one Part, and on the other to reſume 
the Defences for the Pannels, and to take off as much 
as poſſible, the Weight of the Probation for their De- 
fence and Exculpation; Sir David Dalrymple her 


| Majeſty's Solicitor, one of the Aſſiſtants to the Pro- 


curator-Fiſcal in this Criminal Purſuit, 
ſpoke to the * Aſſize in Manner fol- 
lowing. | 


Gentlemen of the INQUEST, 


O U have before you Indictments againſt the 

Pannels upon very atrocious Crimes, and 
theſe Indictments have been ſuſtained relevant, as 
libelled by the Honourable Judge-Admiral, to be 
proven by clear and plain Evidence. But for your 
further Satisfaction, at the Deſire of ſome of your 
own Number, -made openly in Court , the Judges 
have declared, That by theſe Words, Plain and 
clear Evidence, they do not confine the Afſize to two 
concurring Witneſſes, but have left to you what 
Evidence is neceſſary to make Faith according to 
the Nature of the Crime, to your Conviction. 

Your Buſineſs then, Gentlemen, is to apply or 
compare the Probation with the Ind icment, and 
to return your Verdict diſtinct, concerning what 
you think proven or not. 

It is a Happineſs, that this Truſt is in the Hands 
of Perſons ſo diſcerning and faithful, and therefore 
the leſs needs to be ſaid, either for clearing the 


* Fury. 
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Nature of the Crime, the manner of the Diſco. 
very, or for ſumming up the Evidences: But to 
comply with the Cuſtom of ſuch Tryals in this 
Kingdom, and for preventing the Miſtakes into 
which the Lawyers on the other Part, ſeem to 
lead you: Forgive me if after a 
* Sederunt of Twelve Hours ſpent in * Heay;y 
+ leading of the Probation, I detain + Gzving in 
you a little longer in Recapitulating the Evideneę 
what has paſt, wich ſome few Obler- 
vations, I hope not improper, before || Withdraw, 
ye || encloſe. 

As to the Crimes contained in the Indi&ment 
it is obvious how heinous they are, and how hate. 


ful they render the Perſons who are truly guilty 


in the Eye of the Law: A Pirate is in a perpe. 
tual War with every Individual, and every State 
Chriſtian or Infidel. Pirates properly have no 
Country, but by the Nature of their Guilt, ſepa. 
rate themſelves, and renounce on the Matter, the 
Benefit of all tawful Societies: They are worſe than 
ravenous Beaſts, in as far as their fatal Reaſon 
gives them a greater Faculty and Skill to do Evil: 
And whereas ſuch Creatures follow the Bent of 
their Natures, and that promiſcuouſly, Pirates ex- 
tinguiſh Humanity in themſelves, and prey upon 
Men only, eſpecially upon Traders, who are the 
moſt innocent. The Crime of Piracy is complex, 
and is made up of Oppreſſion, Robbery, and Mur- 
der, committed in Places far remote and ſolitary, 
And indeed if GOD had not, in a moſt wonder- 


ful way, brought the Crimes whereof the Pannels 


ſtand accuſed, ro Light, they might have eſcap'd 
unpuniſhed in this World, to their own eternal 


Deſtruction, and to the great Loſs of ſuch who _ | 


may be amended, or prevented by the Example of 
their Puniſhment. But alrho' the Abuſes now com- 
plained of, happened in the vaſt Ocean, and at no 


leſs diſtance than the Eajt-Indies, and that the Actors 


were tied by obvious Reaſon to Se- 
crecy on their own Account, and were ÞF Arbitrary 
bound by a + regulous Command, not Command of 
to reveal or anſwer Queſtions : And their Cap- 
beſides all theſe, it is moſt probable 7azn. 
there was a moſt impious Oath in- 
terpoſed, as uſes to be in ſuch Caſes, and which 
has more Force to reſtrain Men of ſuch deſperate 
Principles and Practices, than all the Ties of Re- 
ligion or Nature: Yet GOD, in his Providence, 
has let in Light upon theſe dark and cruel Crimes, 
as it were by meer Accident: For I preſume, you 
are not ignorant, that the firſt Notices - of this 
Matter proceeded from Words which were dropt 
in Paſſion, or expreſs'd by the Weight of Guilt, 
concerning the Wickednelles which have been done 
aboard the Worceſter during the laſt Voyage. Theſe, 
and ſome other Grounds of Suſpicion which ap- 
peared upon better Enquiry, were the Occaſion 
of the Information given to the Government, and 
how cautious the Lords of Her Majeſty's moſt 
Honourable Privy-Conncil, have been in examining 
the Matter before any Proſecution was appointed, 
I perſuade my ſelf, that you and the whole Nation 
know, and are ſatisfied. And now that the Proba- 
tion has been ſolemnly led in Preſence of this Court, 
and of the great Number of all Qualities who have 
been preſent ; I doubt nor, it will appear to you and 
all Men, who will ſuffer their Reaſon to act freely, that 
theſe Informations have been but too well founded. 
The Indictment, as it concerns the Facts libelled, 
conſiſts chiefly of two Parts. 


Murder and Piracy happening upon the Coaſt of 
| Malabar. 


The firſt concerns a 
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Malabar: The ſecond concerns Circumſtances which 


| help to give Light to that Piracy, and which Cir- 


cumſtances have happened fince the Arriving of 
the Worceſler into this Country. 

As to the firſt, Gentlemen, You have a Teſti- 
mony of the firſt Witneſs Antonio Ferdinando, who 
depones, He came aboard of the Worceſter upon 
the Coaſt of Malabar, and that about a Month af- 
ter, he ſaw an Engagement betwixt the loop be- 
longing 10 the Worceſter, and another Ship ſailed 
by White-Men, ſpeaking Englith, and bearing ſuch 
Cours as Captain Green's Ship. did bear; and that 
the Captain and ſome others of the Worceſter Gew, 
went aboard the Strangers Ship, and ſtayed about 
the Space of a Glaſs ; that upon their return to 
the Worceſter, the Sloop was mann d out with twenty 
Men, of which Number were the Captain himſelf, 
with Madder, Simpſon, Keigle, Kitchen, and others; 
that the Sloop was mounted with 4 Guns and 2 
Patteraroes : that the Sloop engaged the Stranger s 
Ship, and that there was a running Fight for 3 
Days, during which Time the Worceſter came up 
and fired at the faid Ship, and that upon the third 
Day, tbe ſaid unfortunate Ship was taken, (and what 
is tearful even to repeat) The Crew being about 
Ten, were murdered and thrown over-board ; that 
the. Goods were brought aboard of the Worcelter, 
and the taken Ship was ſazled with a Part af the 
Worceſter's Crew to Callicoiloan, and there old to 
Coge Commodo ; that the Deponent himſelf was 
wounded, the Scar of which Mount was ſhown to you, 
Gentlemen, and the Court; and that he was com- 
manded to keep Secrecy under the higheſt Peril, 
aud that the very Upper-Coat which he wears (and 

in my Judgment, appears to be Scots 


Coarſe * Rugg) was 4 Part of the Spotl. 

Cath, As to this Teſtimony, Gentlemen, 
There are ſeveral Things very obſer- 

t Soledity. vable, ſuch as the F Stayedneſs, Sim- 


plicity and Conſtancy of this Wit- 

neſs, who, in many Examinations before the Council, 
and Committee of Council, has uniformly given 
the fame- Account which he has now deponed be- 
fore this Honourable Court; not in the fame Form 
of conceived Words, but materially 

| Queſtions. the ſame, tho the ¶ Interrogators have 
been changed : And I think, it adds 
to the Weight of his Teſtimony, that 
ye are Witneſſes how it was * emit- 
ted, while he was under heavy Sick- 
neſs, and forced to lie down at the End of the Table. 
2. It is obſervable, that this Witneſs Antonio Fer- 
dinando had no acceſſion to the diſcovering of this 
Matter, nor was at all an Informer: But the Matter 
being enquired into, he did plainly and honeſtly ac- 
knowledge from the Beginning, as he has now de- 
poned : Neither was the Story firſt told at Leith, 
nor fince the Pannels arriving in our Harbours: Bur it 
appears. by the Teſtimony of Antonio Franciſco the o- 
ther Black, (who ſhews a great Inclination to favour 
Captain Green and the Pannels) that Ferdinando 
gave him the ſame Account in ſubſtance upon the 


Given. 


I Coaſt of AMlalabar: And this is further confirmed 


by String nan the Cook, who told in ſeveral Exami- 
nations before the Council, that ſhortly after the ſaid 
Kringnan came aboard on the Coaſt of Bengal, Fer- 
dinando who was his Mate, gave him the like Account 
of the Story: So that it is morally evident, that this 
Account of the Crime was not invented with any 
View of a Trial againſt the Captain and his Crew. 

3. It is worthy your Notice, that Captain Green 
had been aboard of the unfortunate Ship taken, 
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as a Friend, and had Opportunity to ſpy, that the 
Crew being but about ten, were too weak to man 
or defend a Ship of 20 Guns, which, no doubt, 
emboldned him to undertake the Wickedneſs com- 
plained of. * 


It is obſervable, That the ſeveral Parts of Fer- 
dinando's Teſtimony are fortified by concurring 
Proofs. As firſt, by the Books found aboard, it 
appears, that the Sloop was furniſhed with Arms 
in the Month of February libelled, and that the 
Arms were ſuch as the Teitimony mentions. 2. He 
ſhows you the Scar of his Wound upon his Arm; 
and as he depones, that he got it in the Engage- 
ment, fo the Chyrurgeon depones, That he nos on- 
ly ſaw it, but that ſhortly aſter the hear- 
ing of the Shooting, he had taken the * * Plaifter. 
Dreſfing from off the Wound, and found 
it a Fratture, and that it look'd like a Gun-ſhot, and 
that the Black came to his Cheſt a few Days thereafter 
to have it dreſt aboard. 3. The Teſtimony of Fer- 
dinando is allo confirmed by the Depofitions of 
Franciſco and Mr. May, as to two very notable Ar- 
ticles, via. The bringing of the Goods aboard about 
that Time : And by the Teſtimony of the faid 
Mr. May, as to the Ship taken riding at the Stern 
of the Worcefler. 4. Captain Madder s ſevere Com- 
mands for obſerving of Secrecy, is not only d 
ned upon by Terdinando the firſt Witneſs, but al- 
ſo by May the Chyrurgeon, very circumſtantially: 
When Mr. May asked an innocent Queſtion, as one 
ſhould think, upon ſeeing the Deck lumbered with 
Goods, Mr. Madder anſwers, curſing him, and bids 
him mind his Plaiſter-Box. When May goes to his 
Cheſt, there came three Men to be drefled of their 
Wounds, of which the Black was one. May asks 
them how they came to be wounded, but Mad- 
der had followed, and commands Silence on their 
Peril; but Mr. May perſiſting in his Enquiry, Mad- 
der goes to the Commander, and brings a poſitive 
Order to anſwer no- Queſtions : Thus Ferdinando 
and May concur as to the Command of Silence. 
Now, | put it to your Conſciences, Gentlemen, 
if ye think this Myſtery was uſed to cover a 
common Accident; or, if rather you are not ſa- 
tisfied, that, joyning the Teſtimony of Ferdinando 
with the Wounds, and the Silence ſo rigorouſly 
impoſed, the Goods brought aboard, the riding of 
the taken Ship at the Stern of the Worceſter, they 
do not evince the Certainty of the Piracy and Mur- 
der libelled, as far as the Nature of the Thing 
can admit. | 

To theſe, Gent/emen, Ye would be pleaſed to 
join in your Obſervation, That it is owned and de- 
monſtrated, from the Books taken aboard of the 
Worceſter, that there fprung a Leak in the faid Ship 
on the Coaſt of Malabar ; and that it had been 
moſt natural for the Pannels to have carried their 

Ship to Goa, or to Surat, Which was within Ten 
Degrees Sailing, or thereabouts ; yet the Pannels 
did chuſe, rather than continue on that Coaſt, to 
run along in a leaky Veſlel, a dangerous Courſe, 
round the Peninſula, and the Iſland Kerlon, to the 
Bottom of the Bay of Bengal, a Courſe of about 
Seven or Eight Hundred Leagues. But that Fa- 
tigue and Riſque was ſmall, when compared with 
the Danger of repairing their Ship on a Coaſt, 
where their Crimes might be more eaſily diſcover- 
ed. 2. It is remarkable, that the Books found a- 
board, and now lying before you, contain the full 
Inſtructions given to Captain Green and his Com- 
pany , from their alledged Owners, which — 
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writing to him, agreeing with this Letter. Theſe 


ſomething myſterious from the very 


| * Opportunity. Beginning. I have had little * Occa- 


ſion to peruſe them, having ſeen 

them this Morning for the firſt Time. 
+ obſerve. But one Thing I could not but f no- 

tice. That in the Inſtructions, one 
Article contains a Cypher, in which the Captain or 
Supercargo was to correſpond with their Owners. 
And altho' this Cypher ſeems to be nice, and wel] 
enough devifed at firſt to cover the Correſpondence 
from any ordinary Curioſity ; yet ſo great Anxiety 
has been ſhown concerning this Cypher, that the 
Freighters ſend a Letter after the Ship; adding an 
Inſtruction, That beſides the Character to be uſed, 
there ſhould be this further Diſguize added, That 
the laſt Letter of the preceding Word ſhould be 
always repeated before the firſt Letter of the next 
Word ; of which, for Illuſtration, the Letrer con- 
tains an Example, giving Direction how Letters 
ſhould be addreſs'd to the Writer himſelf. But 
neither was this Caution ſufficient : For next Day 
another Letter is written, relating ſtill to the Cy- 
pher ; and wherein the Writer expreſly adviſes, that 
the Letters from the Ship ſhould not be directed 
to himſelf, but to a Scrivener living in - - - Street, 
London ; and that they ſhould not be ſubſcribed. 
Why all this Myſtery ? The Correſpondence mult 


be in Cypher; and this Cypher exquiſite and re- 


fin d: And yet the Letters to be addreſs d to a 


Third Perſon, obſcure, for what I know. They were 


not to contain any Addreſs or Subſcription, which 
ſhould either diſcover the Writer, or the Perſon to 
whom he writes, Fair Trading requires no ſuch 
AﬀeRQation. 

But further, you will be pleaſed to take notice, 
That the outward Cargo for a Ship of 200 Tuns, 
and 20 Guns mounted, failed with 36 Men, was in 

Value but 999 J. 17s. 2d. Sterling; 
X Voucher. which appears by the * Document 
produced by themſelves, for inſtruct- 
ing their Entry at the Geftom-Houſe ; and that too, 
for the moſt part, Arms. I have not ſo much Ex- 
perience in Matters of Trade; but to me it ſeems 
very ſtrange, that a Voyage ſo exceedingly hazar- 
dous and expenſive, ſhould have 
been undertaken with fo ſmall 


+ Stock. + Means. And theſe Things, in the 


very undertaking of the Voyage, be- 
ing joined with the ſhrewd Evidences of the 
Crimes, whereof theſe Pannels ſtand accuſed, ſeem 
to be of very great weight : And 
where ſuch * Fineneſs occurs in the 
Entry, and the Effects are fo Tragi- 
cal, in ſuch an Enquiry ; I hope, I ſhall be forgiven 
by every body, having laid them before you with 
as much Tenderneſs to the Freighters (with whom 
I have nothing to do) as poſhble. 


As to the Second Part of the Libel, I mean theſe 
Circumſtances which concur to give Light to the 
Crimes chiefly libelled ; there is alſo ſufficient Evi- 
dence. The firſt of theſe Circumſtances, is what 
concerns Mr. Reynolds, one of the Pannels. The 
Indictment bears, That there was a Letter found, 


* Cunning. 


writ to him by his Wife's Siſter, in Return to one 


of his writ to his Wife ; wherein his ſaid Siſter ad- 
viſes him to confeſs ; adding, That in his own Let- 


ter, which ſhe had ſeen, he ſays, That ſome of 


their Men had baſely confeſsd ; which implied, 
that they were guilty. And Reynolds being queſti- 
oned upon this Letrer, produced the Copy of his 
Letter to his Wife, which occafioned his Siſter's 


you have before you. 

I am not ignorant, that Ferdinando (the firſt 
Witneſs ) ſays, He believes Reynolds was afpore - 
But the Teſtimony as to that is not poſitive; nei. 
ther is it, in my Judgment, ſufficient to take off 
the Acceſſion to the Crime, or 
+ Art and Part libelled ; fince the I Contriving 
ſaid Reynolds was of the ſame Crew, and Acting. 
and did not ſeparate himſelf from 
them; and it is moſt preſumable, had his own 
Share of the Booty. Beſides, it's plain from the 
Letters, he was conſcious to the Truth, which (he 
ſays) was baſely confeſs'd : And it is of little 
weight, what has been offer d as a Gloſs ; viz. Baſe. 
ly confeſs'd, is as much as if he had ſaid, falſiy oli 
Stories, For in the ordinary way of ſpeaking, to 
confeſs, is to tell true; and the Ad verb baſely, im. 
plies no more than if he had ſaid, that they had un. 
generouſly confeſſed ; tho? it be indeed rather a Du- 
ty, whatever Mr. Reyno/ds thinks. 

The next obſervable Circumſtance is what con- 
cerns George Haines: As to whom, by laying toge- 
ther the Teſtimonies of James Wilkie, Kenneth 
Mackenzie , William Wood, John Henderſon, and 
Anne Seaton, you will find it proven, That upon 
asking a Queſtion about Dr«mmond's Ship, Hane: 
fell in a Paſſion; by the Depoſitions of Wiltie and 
Kenneth Mackenzie. 2. That Haines ſaid, That 
when the Ship the Worceſter was ſeized in the 
Road of Leith, he had that in his Cuſtody, which he 
would not have fallen in the Seizers Hands for twice 
the Value of the Ship; and that he threw it over. 
board; is proven by the Teſtimonies of June: 
Wilkie and Anne Seaton. 3. That James IWil- 
es Mother employ'd Anne Seaton to enquire of 
Haines Concerning her Son, who had gone Doctor 
to Drummond's Ship; is proven by the Teſtimonies 
of Willie and Seaton, And Kenneth Mackenzie 
depones, That he was preſent when the ſaid Anne 
Seaton gave an Account of what had paſs'd betwixt 
her and Haines; and that ſhe told, that Haines 
ſaid, They had a Deſign to pump him: And that be- 
ing ask d why he fell in a Paſſion at the mentioning 
of Captain Drummond © He anſwered, That be 
knew more of Captain Drummond than he would 
tell. And Anne Seaton concurs with Mackenzie as 
to theſe Particulars, 4. That Hanes, 
in a melancholy Fit, * burſt forth in * broke out. 
theſe, or like Words, It's a wonder 
that ſince we did not ſink at Sea, God does not open 
tbe Earth, to ſwallow us up at Shore, for the Wick- 
edneſs commuted during the laſt Voyage , in that 
old Bitch Beſs; (pointing to Captain Green's Ship) 
is proven by the concurring Teſtimonies of William 
Wood, John Henderſon, and Anne Seaton. And 
5. That Haines ſaid, If what Captain Madder did 
during the laſt Voyage, were as well known as what 
his Uncle undertook at Amſterdam ; be deſerv'd as 
much as his Uncle met with; which was, to be boil d 
in Oyl ; is only atteſted by William Wood, Nor 
does every minute Circumſtance need a concurring 
Probation, 

Having thus laid before you the Ind ictment and 
Probation, con joining theſe Proofs ; which, I am 
confident, to all impartial Men, will appear clear 
and plain Evidence of rhe Crimes of which theſe 
Pannels are accuſed ; I ſhall take Liberty, in the 
next place, to precaution you againſt certain Inſinu- 
ations, which the Pannels Lawyers 
have diſcover'd when the * Proba- * Evidence was 
tion was a leading, gruing in. 

| I need 
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I need be at little Pains to convince you, that the 
erſt Witneſs, tho a Black, is a legal Witneſs ; ſee- 
ing that, upon full Debate, has been already deter- 
mined by the Honourable Judges And indeed, be- 
des that, he is not only a an, but a Chriſtian, 
and adduced for proving a Crime covered, com- 
mitted at Sea, which is more ſolitary than any De- 
aut at Land. His Teſtimony had ſuch a diſtin- 

:hable Air of Truth and Sincerity, as made him 
not only a legal Witneſs, but a very material and 

robarive one. But the Pannels Lawyers would 
Hin have obſerved ſome Inconſiſtency in his Teſti- 
mony, and betwixt it and that of Mr. May's : For, 
ſay they, Ferdinando depones, that he came aboard 
Two Tears and a half ago ; and that the Action hap- 
pen d about a Month 4 he came aboard; ſo that 
ir muſt have been in the Month of November, 
1702. and not in the Months of February, March 
Nc. 1703. But ye were Witneſles, that the Black 
did not depone poſitively as to the Time of his co- 
ming aboard, but ſaid it was about Two Years and 
4 half ago; and that the Engagement was about a 
Month after. Both theſe Defignations of the Time 
admit a Latitude: And he was ſo cautious, that he 
ſtopt again before he ſigned his Oath ; until it was 
told him, that ir could not be otherways under- 


ſtood. | 

But then they urge, That he depones, that the 
Engagement happen d betwixt Tillicherrie and Calle- 
cut, upon the Coaſt of Malabar ; yet Mr. May de- 
pones, that he heard the Shooting at Callcorloan 
which, ſay they, being at ſuch a vaſt Diſtance from 
Tilicherrie, was impoſſible, | 

But theſe Gentlemen do not obſerve, that the 
Engagement continued for Three Days; and that it 
is expreſly deponed, there was a running Fight 
during that Time: So that tho the Beginning of 
the Attack might have been betwixt Ticherrie 
and (allecut, yet it might have continued along the 
Coaſt. | 

Neither is it of more Moment what theſe Gen- 
tlemen obſerve, that the Strangers Ship attacked 
might have in Three Days got off: Becauſe it ap- 
pears, ſhe was attacked and purſued by the Sloop, 
which was a light Veſſel ; and the Ship it ſelf at- 
tack d was weakly mann d, having but about Ten 
Men aboard, and a Ship of 20 Guns. 

But it may poſſibly be further urged, That the 
Black deponed, that Mr. Loveday and Mr. Linſteed 
were aboard the Sloop; whereas Mr. May depones, 
That Mr. Linſteed was left at Keilon ; and that he 
heard him order d to go aſhore before, and ſaw him 
taken into the Ship ſome Time afterwards. 

But neither is there any Inconfiſtency in this Par- 
ticular, betwixt theſe Two Oaths : For Mr. May de- 
pones, that when the Ship came upon the Coaſt of 
Malabar, he himſelf was put aſhore : And altho' 
before he was put aſhore he heard Linſteed and 
Hammond ordered aſhore, yet he did not ſee them 
go; ſo that Linſteed might have continued in the 
— notwithſtanding. Or, in the next place, let 
us ſuppoſe that Linſteed had once gone aſhore; does 
it from thence neceſſarily follow, that he did not 
come aboard again, till the Doctor ſw him taken 
up ? Certainly it does not; for Mr. May continued 
a very long Time aſhore. But now granting what 
theſe Gentlemen ſo earneſtly defire, that Ferdinan- 
do had been miltaken as to ſome ſuch Circum- 
ſtance ; can that overturn his Teſtimony ? The 
Thing happening upwards of Two Years ago : The 
Subject was an Engagement at Sea; perhaps the 
_ * ever he was Witneſs to: And the 

0 , 0 * 


1705. The Tryal of Captain Tu 0. GREEN. 


— TI 


737 
Confuſion which, for the moſt patt, is incident to 
the firmeſt Spirits in their firſt Ad- 
ventures, might excuſe this Wir- 
neſs, if in a* minute Circumſtance 
he had miſtaken ; ſeeing his Oath, 
as to what is material and eſſential, 
is moſt pregnantly + aſtriſted, as 
has been already faid. 

It may be likeways obſerved, That it was very 
much urged for the Pannels, that Ferdinando came 
aboard the Ship at Anjango, only Two Days before 
the Ship parted from the Coaſt of Ma/abar : But 
tho' that were true, it would be little to the Pur- 
poſe : For it is evident by his own Depoſition, that 
at firſt he enter'd to the Service of Mr. Loveday, 
the Purſer ; and that he came aboard of che Sloop 
at Callicoiloan with Loveday ; and the Sloop was 
_ _ Inſtrument made uſe of in the Piracy li- 

It is not unlikely, that the Lawyers on the other 


* ſmall. 


+ ſupported. 


ſide will amuſe you with Obſerves upon Mr. May's 


Teſtimony ; as that he is but a Wit- 
neſs * de auditu, not having been * by hearſay. 
preſent at the Action: Bur in this | 
they are again miſtaken ; for, as I take it, a Wit- 
nels de auditu is ſuch an one, who repeats at ſe- 
cond-hand : As if Mr. May had deponed, that ano- 
ther Perſon had told him he had heard Shooting. 
But ſince our Hearing is as much to be depended 
on as our Seeing, in what concerns the proper Ob- 
Jet of the Ear; Mr. May's Teſtimony , which 
chiefly conſiſts of what he heard and ſaw himſelf; 
is not in the Senſe of Law de auditu. Mr. May 
depones he heard the Shooting; and the next Day 
that he came down, he ſaw the Worceſter riding, 
with another Ship at her Stern; and that he ſaw 
ſome of the Crew come aſhore in a Boat; and 
that they told him that they had brought in a 
Ship; and that Coge Commodo, or the Linguiſter, 
told him he had bought the Ship. He faw and 
handled the Black's Wounds : He was Eye and Ear- 
witneſs to Madder's threatning, and impoſing a ri- 
gorous Silence. In all this there is nothing proper- 
ly de auditu ; for that the Seamen told him they 
had brought in a Ship, did not depend barely up- 
on their telling, bur upon theſe Circumſtances, that 
they were the Perſons brought it in; and that the 
Ship was riding under his Eye, at the Stern of the 
Worceſter. And Juſt ſo what he heard from Ce 
Commodo, and the Linguiſter, being upon the Place, 
and ſeeing the Ship under his Eye, is not to depone 
only de auditu, but has as much Evidence, as is ne- 
ary to create a full Certainty in the Mind of any 
reaſonable and indifferent Perſon. 


As for the other Circumſtances , I beg Liberty to 
forewarn you, Gentlemen, That every Thing mate- 
rial is proven ; and that even as to the leaſt Circum- 
ſtance, there is ſome Evidence. That the Goods 
were not regularly. marked, as is or- 
dinar in fair Trade, is proven by the 
Oaths of * Skippers : That the Seal * Maſters of 
of the African Company was ſeen in Ships. 
the Hand of Captain Madder ; is 
deponed by Glen, a Seal-Cutter, who could not 
well be miſtaken in a Matter of that Kind. And in 
like manner, that there was ſomething aboard of 
the Worceſter , which would not be found, tho 
they ſhould rear her Board from Board ; is de- 

ned by James Wilkie. None of theſe Circum- 
ſtances are abſolutely without Evidence : And the 
reſt of the Libel, both whar is eſſential, and even 
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as to leſſer Circumſtances, is diſtinAly and plainly 
roven. 

: To conclude, Gentlemen, As, on the one Hand, 
you are to be very tender of admitting that for a 
roof, in a Caſe of Life and Death, which ought 
not to be admitted ; ſo you muſt be cateful not to 
reje&t ſuch Evidence, as muſt convince the whole 
World, that theſe unhappy Criminals are guilty of 
the cruel and atrocious Crimes libelled. Take the 
Matter in its whole Series: The affected Darkneſs 
in the Entry to the Undertaking, a Correſpondence 
in Cypher, wherein the Parties were neither to be 
mentioned on the Cover, nor in the Letters, nor 
were they to ſubſcribe. That the Cargo was incon- 
fiderable, and chiefly compoſed of Arms, not to 
the Value of a Thouſand Pounds Sterling. And it 
ſeems almoſt ridiculous, that a Ship of 200 Tuns, 
with 20 Guns mounted, failed by 36 Men, ſhould 
be ſent to the Eaſt. Indies upon an ordinary Adven- 
ture, with ſo invaluable a Cargo : And join with 
that the Evidence of the Murder and Robberies, 
mentioned in the Indictment. Conſider how much 
Light the Providence of GOD has diſcover'd in ſo 
dark a Crime, committed in a Place fo diftant and 
ſolitary ; and I am confident, you will conclude 
with me, That the Murder and Piracy is proven. 


The Advocats for the Pannels did 

* ſpeak tothe alſo on their Part“ ſpeech rhe Af- 
Fury. ſize, by reſurning the Defences for 
the Pannels, and for taking off the 

Weight of the Probation led againſt them, and by 
alledging what could be further ſaid for their Excul- 
pation and Defence. But theſe Speeches 


having been made * extempore, & vi- 
by word of wa voce, albeit the Advocats for the 
mouth, Pannels were defired, at the Printing 
+ Trial. of this + Proceſs, to give in to be 


printed a full Copy of what they had 


laid in Defence to the Aſſize ; yet they declined to 


do the ſame. 


| The Judge of the High Court of 
Admiralty and Aſſeſſors ordain the 
* Fury to 


_ * Aſſize preſently to incloſe, and to 
withdraw, return their Verdict upon Friday next, 
| being the Sixteenth of March Inſtant, 

| at Ten a Clock in the Forenoon ; and 
+ whole, the f hail Fifteen Aſſizers to be pre- 


ſent, each under the Pain of Three 
Hundred Merks, and continue the Dyet till that 
Time: And ordain the Pannels to be carried back 


to the reſpective Priſons. 


ROBERT FORBES, I. P. A. 


CURIA JUSTICIARTA, Supreme 
Curiæ Admiralitatis tenta in Pretorio, vel no- 
va Domo Seſſionis Burgi de Edinburgo, decimo 
ſexto Die Menſis Martii, 1705. per Fudicem 
dite Curie, & per Honoratiſſimos Viros, Jo- 
annem Comitem de Loudoun, Joannem Domi- 
num de Belhaven, Dominos Robertum Dun- 
das de Arneſtoun, Joannem Home de Black- 
adder, & Joannem Cockburn de Ormiſtoun, 
Aſſeſſores. ; 


Curia Legitim> Aﬀirmata, 


The faid Day, the Perſons who paſs d upon the 
Aſſize of Captain Thomas Green, Commander of 


the Ship the Vorceſter; Captain John Mag1.; 
Chief Mate of the bs Ship * Re . 0 
cond Mate; Thomas Lin ſteed, Aſſiſtant. upercatgo, 
James Burn, Boatſwain; James Simpſon, Gunner. 
Andrew Robert ſon, Gunner's Mate; John Bruch. 
ley, Seaman; George Kitchen, Seaman ; Henry Rei 
gle, Carpenter; George Haines, Steward; Sanne. 
Wikocks , Chirurgeon's Mate; George Glen, aul 
Alexander Taylor, Seamen ; John Bannantine Sei 
man; returned their Verdict in Preſence of th. 
15 Judge and Aſſeſſors; whereof the Tenor fol. 
OWS. 


Edinburgh, the 14th of March, 
1705. The * Aſſize having incloſed, * Jury Daving 
did chuſe Sir James Fleming, of Ra- withdrawn, 
thobyres, to be their 4 Chancellor; t Foreman, 
and William Neilſon, Merchant in 
Edinburgh, to be their Clerk: And having conf. 
der'd the Two Indictments purſued at rhe Inftance 
of Mr. Alexander Higgins, Procurator-Fiſcal of the 
High-Court of Admiralty, againſt Captain Thomas 
Green, Commander of the Ship the Worceſter, 
Captain John Madder , Chief Mate of the faid 
Ship; John Reynolds, Second Mate; Thomas Lin. 
feed, Aſſiſtant, Supercargo ; James Burn, Boat. 
ſwain there; James Simpſon, Gunner; Andrew Ho. 
bert ſon, Gunner's Mate; John Bruckley, Seaman; 
George Kitchen , Seaman ; Henry Keigle, Carpen- 
ter; George Haines, Steward; Samuel Wilcocks, 
Chirurgeon's Mate; George Glen, and Alexander 


Taylor, Seamen; John Bannantine, Seaman ; with 


the Debate upon the faid Indictments ; and the 
Judge of Admiraliy and Aſſeſſors, their Interloqui- 
tor, and Explanation thereupon, with the De- 
poſition of Witneſſes adduced by the 

Purſuer * thereintil : They, by Plura- * in the 
hy of Votes, find, that there is one Cauſe, 
clear Witneſs as to the Piracy, Rob- 

bery, and Murder libelled; and that there are accu. 
mulatrve and concurring Preſumptions proven, for 
the Piracy and Robbery ſo hbelled : But find, that 
John Reynolds, Second Mare of the ſaid Ship, was 
aſhore at the Time of the Action libelied. 


Sic ſubſcribitur, 
* Foreman, Ja. Femine, * Chancellor. 
Vill. Neilſon, Clerk. 


Thereafter Mr. David Forbes, Ad- 
vocate, produced a . F Procuratory 1 Power. 
from the Company of Scotland tra- 
ding to Africa and the Indies, to him the ſaid Mr. 
David Forbes, In the Terms whereof the faid 
Mr. David Forbes Proteſted, and took Inſtruments. 
The Tenor of both Procuratory and Proteſt is as 
fallows, viz. The COURT of DIRECTORS 
of the Company of Scotland, trading to Africa 1nd 
the Indies, Confidering, That the Ship the Wor- 
ceſter and her Cargo is by Sentence of the High 
Court of Admiralty, found liable by way of Re- 
prizal to the ſaid Company, for Reparation of 
the Damages ſuſtained by them, thro' the wrong- 
ous Seizure of the Ship the Annandale, and the 
Delay and Denial of ſultice in Eneland concern- 
ing the ſame., Conform to the ſaid | 
Companies Proceſs of Declarator of * Tryal. 
Reprizal, bearing a Conclufion of + Selling to 
Roup and Sale of the ſaid Ship the the higheſt 
Worceſter and her Cargo, for Repara- Bidder. 
tion of the Company's ſaid Damages, 
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as the Judge Admiral's ſaid Sentence, dated the 
third of March inſtant bears. And contidering like- 
wiſe, that the additional Concluſion ot the Crimi- 
nal Indictment, raiſed at the Inſtance of Mr. Alex- 
aner Higgins Procurator-Fiſcal of the faid High 
Court of Admiralty, againſt Captain Thomas Green, 
late Commander of the ſaid Ship the Worceſter, and 
his Crew, for Piracy, Robbery and Murder, hears 
over and above the Confiſcation of their Eſchear, 
Moveables in general, That the ſaid Ship and Car- 
90 ins cial ſhould be likewiſe confiſcated to Her 
Majeſty's Uſe : The ſaid Court of Directors do 
therefore, by theſe Preſents, give full Power, War- 
rant and Authority to Mr. David Forbes Advocate, 
to appear for them, and in their Name and Be- 
half, and in Behalf likewiſe of Mr. Roderick Mac- 

kenzie, their Factor in the ſaid Pro- 
# Uſe. 


ceſs of Repriſal, to the * Behoof of 

the {aid Company, to proteſt againſt 
the aid additional Concluſion of the ſaid Criminal 
Indictment, with all that has followed, or may 
follow thereupon, that the ſame may not in the 
leaſt prejudge the ſaid Company of the Benefit of 
their Right and Intereſt in the ſaid Ship the Vor- 
efter, and her Cargo, as ſhould accord. In Teſti- 
mony whereof, theſe Preſents are by Warrant of 
the faid Court of Directors, ſigned by their Pre- 
fdent for the Time, and Counter-figned by the faid 
Company's Secretary at Edinburgh, the twelfth Day 
of March, One Thouſand ſeven Hundred and five 
Years. Sic ſubſcribitur, 


FRANCIS SCOT. P. C D. 


By Order of the ſaid Court ROD. MACKENZIE 
Secretary to the ſaid Company, 


Follows the PROTEST. 


EDINBURGH, 16 March, 1505. 


The above Mr. David Forbes, Do hereby Pro- 
] teſt in the Terms of the above Mandate, and 
thereupon I take Fudicial Inſiruments in the Hands 
of Mr. Daniel Hamilton, Clerk of Court, and re- 
quire the Members of Court as Witneſſes. Sic ſub- 


ſcribitur, | 

DAVID FORBES. 
* On the Her Majeſties Advocate Proteſted * 
contrary. in the contrair. 


Which Proteſtations, the Judge of the High. Court 
of Admiralty, Cc. admitted and allowed them to be 


recorded. 
The Judge of the High Court of Ad- 
5 Time of miralty and Aſſeſſors, continue the + 
Tal, 


* 1 till Wedneſday the Twenty one 
0 


March Inftant at Ten a- Clock in 


the Forenoon : And ordains the Pannels to be car- 
tied back to their reſpective Priſons. 


FT 


CURIA JUSTICIARTA fſupre- 
me Curie Admiralitatis tenta in Pretorio, 
vel nova Domo Seſſionis Burgi de Edinbur- 
go, vigeſimo primo die Menſis Marti 1705. 
Vol. 1 per Judicem difte Curie, & per Honora- 
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tiſimos Viros, Joannem Comitem de Lou- 
doun, Joannem Dominum de Belhaven, 
Dominos Robertum Dundas de Arniſtoun, 
Joannem Home de Blackadder, & Joan- 
nem Cockburn de Ormiſtoun, Aſeſ- 


ſores. 


Curia legitime affr mata. 
Intran. 


Captain Thomas Green, Commander of the Ship 
called the Worceſter. 

co John Madder, Chief Mate of the faid 

ip. 

John Reynolds, Second-Mate of the ſaid Ship. 

Thomas Linſteed, Aſſiſtant to the deceas'd Super- 
Cargo of the ſaid Ship. 

James Burn, Boatſwain of the ſaid Ship. 

James Simpſon, Gunner. 

Andrew Robertſon, Gunner's-Mate. 

John Bruckley, Seaman. 

George Kitchen, Seaman. 

Henry Keigle, Carpenter of the ſaid Ship. 

George Haines, Steward of the ſaid Ship. 

Samuel Wilcocks, Chyrurgeon's Mate. 

George Glen, Seaman. 

Alexander Taylor, Seaman : And 

John Bannantyne, Seaman in the ſaid Ship. 


The Judge of the High Court of Admiralty and 
Aſſeſſors, having conſidered the Ver- 
dict of * Aſſe returned againſt Captain * Fury. 
Thomas Green Commander of the Ship 
called the Worceſter, now in Bruntiſſand Harbour, 
cn John Madder, chief Mate of the {aid Ship; 
John Reynolds, ſecond Mate of the ſaid Ship; Tho- 
mas Linſieed, Aſſiſtant to the deceas d Supercargo 
of the ſaid Ship; James Burn, Boatſwain of the 
ſaid Ship; James Sympſon, Gunner; Andrew Ro- 
bertſon, Gunner's-Mate ; Jobn Bruckley, Seaman; 
George Kitchen, Seaman ; Henry Keigle, Carpenter 
of the faid Ship ; George Haines, Steward of the 
ſaid Ship; Samuel Wilcocks, Chyrurgeon's Mate 3 
George Glen, Seaman ; Alexander Taylor, Seaman; 
and John Bannantyne, Seaman in the faid Ship; 
upon the fixteenth Day of March inſtant ; where- 
by it is found proven, that there is one clear 
Witneſs as to the Piracy, Robbery and Murder 
libelled ; and that there are accumulative and con- 
curring Preſumptions proven from the Piracy and 
Robbery ſo libelled : And that hn Reynolds ſe- 
cond Mate of the ſaid Ship was aſhore at the 
Time of the ACtion libelled; they in 
reſpect thereof, by the Mouth of Fob f One that 
Park t Dempſter, * Decern and Ad- pronounces 
judge the ſaid Captain Thomas Green, Doom. 
John Madder, James Simpſon, Henry * Decree. 
Keigle and George Haines to be taken to 
the Sands of Leith, within the Flood-mark, upon 
the firſt Wedneſday in April next, being the fourth 
Day of the faid Month, berwixt the Hours of Ele- 
ven a-Clock in the Forenoon and Four a-Clock in 
the Afternoon, and there to be hang- 
ed upon a Gibbet till they be dead. * In like 
And “ ficklike, Decern and Adjudge Manner. 
the ſaid George Glen, Alexander Tay- 
ler, Andrew Robertſon, and George Kitchen, to be 
taken to the Sands of Leith, within the Flood- marx 
upon the ſecond Wedneſday of April next, being 
the Eleventh Day of the ſaid Month, betwixt the 
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Hours of Seven and Twelve a-Clock in the Fore- 
noon, and there to he Hanged upon a Gibbet till 
they be dead. And alſo, Decern and Adjudge the 
ſaid Fames Purn, Fobn Bruckly, Samuel IWilcecks, 
John Bannantine, and Thomas Linſteed, to be taken 
io the Sands of Leith. within the Flood-mark, up- 
on the third He fday of April next, being the 
Eighteenth Day of the ſaid Month, betwixt the 
Hours of Eleven a- Clock in the Forenoon, and Four 
a-Clock in the Afternoon, and there to be hanged 
h upon a Gibbet till they be dead: And 
* Eflate. ordain all their Moveables, Goods and“ 
Geer, and particularly the Ship Wor- 

+ Forfeited. ceſter and Cargo to be + Eſchear, and 
im brought to Her Majeſty's Uſe ; reſer- 

ving to all Perſons pretending Right to the ſaid 
Cargo, or any part thereof, their reſpective Claims 
and Pretenſions to be inſiſted in and diſculs'd be- 
fore the High Court of Admiralty 


Sentence. as accords, which is pronounced for || 


Doom; and + Aſſoilzie the ſaid ohn 
Reynolds. ä 


JAMES GRAHAM I. P. A. 


ft Abſotve. 


The Judge of the High Court of Admiralty 
and Aſleſſors, recommei.d to the Lords of Her 
Majeſty's Privy Council, to give a Reprieve to 
Thomas Linſteed Aſſiſtant Supercargo of the Ship 
IVorcefler ; and defire that their Lordſhips would 
recommend him to Her Majeſty for Her Gracious 

Pardon. 
| JAMES GRAHAM I preſentia A, 
ſeſſorum. In preſence of the Aſſeſſors. 


— 


Follows ſome Confeſſians and Declarations emit- 
ted by ſome of Captain Green's Crew, which are 
ere ſet down according to their Dates, and as 
they were freely made in the Preſence of the Per- 
| ſons therein mentioned, and are only 
Trial. here ſubjoyned not as any Part of the * 

' __ Proceſs, but for the further Satisfa- 
tron of all that ſhall be pleaſed to read the Pre- 
miſſes. 


Edinburgh, 16th March, 1705. 


DECLARATION by Thomas Linſteed, emitted 
in Preſence of Sir James Steuart Her Maje- 
ys Advocate, hereto ſubſcribing with the ſaid 
Linſteed. 


© Homas Linſteed declares, That being in 

the Ship the MWorceſter as Aſſiſtant to 

the Supercargo, when the Veſſel came 

to Callicoiloan, upon the Coaſt of Ma- 
labar, which was about the Beginning of the Year 
1703. Mr. Hammond and he were ſent aſhore to 
look after the Goods they had ſold, and the Re- 
turns they expected at Callicoiloan and Keilon; That 
the Ship the Worceſter left Callicoiloan with her Sloop 
in January 1703. for to go to Callecut, and other 
Places up that Coaſt; but within five or fix Days 
after the Ships parting, there came in Fiſher- 
Boats ro Cullicoiloan, who told them that their 
Ship the Worceſter had had an Engagement at Sea, 
and that it was the Sloop that firſt attack'd the 
Veſſel, and that they fought until they were out 
of fight of the Fiſhermen, who could give no 
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further Account of it. But thereupon the De 

and Mr, Hammond wrote and — a Mellen 
either to Cocheene or Callecut, to know what = 
become of the Werceſter ; and that they got a Re. 
turn after ſome Days, that they ſhould mind their 
Buſineſs, and not concern themſelves with any Thin 

that Callant the Supercargo did aboard. That — 
Days thereafter, the Declarant met with Coge Gy. 
modo in the beck of Keilon, who told him, that 
he had bought a Ship, and he took the Declarane 
aboard; that the Veſſel was about 100 Tons, and 
did bear about twelve or thirteen Guns, and that 
ſhe appeared to be of the Country Build. And 
Coge Commodo ſaid, he had bought her from the 
Pirates of Cota or Burgara, which are two little 
Pirating Towns on either fide of a River on the 
Coaſt of Malabar; but when the Declarant cime 
to Ker/on, the Dutch and Portugueſe there told him 

that that Veſſel which Coge Commodo had bought 
was brought in in the Night Seaſon by ſome of 
the Crew of the Worceſter, and that her Top maſt 
was taken down, and her Sails taken off, and the 
Yards lower d; and that the Dutch and Portugueſe 
made no more reckoning of it, becauſe tis wuat 
is ordinary on that Coaſt. That the Declarant and 
Mr. Hammond ſtayed, for two or three Months af. 
ter their parting from the Ship, at Callicoiloan and 
thereabouts, until the Ship the Iorceſter came back 
to the Road of Callicoiloan, and that there he went 
aboard: That when he went aboard, he told them 
what he had heard, but they gave him no Account 
of the Action; nor could he learn more of it. 


That the Doctor was aſhore at heck while the 


Ship was at Anchor at Callicoiloan, and that at 
that Time the Declarant was gone up to Callicoi- 
can, and knows no more oft the Doctor's being 
aſhore. That the Sloop with Mr. Loveday and 
others aboard did firſt come back to Callicoiloan, 
and advertiſed the Declarant and Mr. Hammond 
to be in readineſs, for the Ship was coming back; 
and that when the came back they went aboard, 
and the Declarant went aboard at Anjango, from 
whence they failed to Bengal. And this the De- 
clarant declares to be a Truth. Ca ſcientie 
patet, 2 
T. Linſteed. 

JA. STEWART. 


Edinburgh, 27 March, 1705. 


I N Preſence of Mr. James Graham Judge of the 
High Court of Admiralty, George Haines one 
of the Crew of the Horceſier, being deſirous to 
make a Confeſſion of what he knew in relation 
to the Crimes for which he and the reſt of the Crew 
are purſued; Declared, That when the Ship the Wor- 
ceſter was in the Downs, the Declarant received 
a Letter from a Friend in London, telling him, 
that it was ſurmiſed in Landon that their Ship 
was going out upon ſome ill Deſign; and that he 
had likeways another Letter from his Father to 
the fame Purpoſe, and heard the Gunner James 
Sympſon ſay, he had alſo another of the ſame Nature. 
The Declarant declures, that thereatter he uſed all 
his Endeavours to get aſhore, and accordingly he 
having got leave to ſze ſome Friends aboard the 
Fleet-Frigat that was then riding in the Dewns, he 
got into her Long-Boat that was then going athore, 
but ſome of the Frigat's Crew having got notice 
where the -Declarant was, after he went aſhore, 
they came to him, and having drunk with him 
to ſome Pitch, perſuaded him to go aboard — 

is 
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his own Ship again; and the Declarant was accor- 
dingly carried aboard, in one of the Boats belonging 
to the Town of Deal. Ani ſome Time thereafter, 
the Declarant deſigned likewiſe to have got into a 
Man of War, riding hard by their Ship ; bur Mr. 
Cullant , the Supercargo, came after him, and 
brought him back: And the Declarant believes the 
Name of the Man of War was the Salisbury. That 
the Ship Worceſter ſailed from the Downs the 8th 
of March, 1702. in the Morning. That in the 
Month of June, or July thereafter, the Ship arri- 
ved at Delagoa , where their Sloop was built of 
Timber , and other Materials which they had 
brought from Englund aboard the Ship. That ha- 
ving failed from De/agoa, ſome few Days before 
they came upon the Coaſt of Malabar, he heard 
ſome of the Crew, and particularly oh Eruckiey 
the Cooper, talk of turning Pirates, and perſwa- 
ding others of rhe Crew to go in with them. Thar 
when they came upon the Coaſt of Ma/abar, and 
had been there about a Month, they endeavoured 
to take a large Country Boat ; and for that end, the 
Sloop endeavour'd to get betwixt the ſaid Boat and 
the Shore. that ſo the Ship might come up with 
the ſaid Boat; but there being ſeveral Hands a- 
board. and the Boat having Fifty Oars, out:ſailed 
both Ship and Sloop, and got oft. Declares, That 
Cage Commoda was aboard the Ship the Time of 
the aforeſſid Chaſe ; and that he drew his Sabre, 
and epcouraged the Crew of the Horceſter. De- 
clarei, That hereaFer the Ship and Sloop failed tor 
Cochin, with a Deſign to have cleaned both at that 
place; (the Sloop being much ſpoil d with 
Worms) bur the Governor would not allow them 
to he cleaned there: and therefore they went up to 
( Mecut, where the Sloop was cleaned and reficted, 
and mann d with about E1ghe Men, and Two Guns, 
Two Patreraroes, and other ſmall Arms and Ammu- 
nition put aboard; and then the Sloop alone fail- 
ed up towards Ti//ich.rry, and ſtayed away from 
the Ship about Eight Davs. Declares, Thar the 
Sloop took no Goods along with her when ſhe 
went out ; but when the returned, ſhe had aboard 
Eight Hogſheads of Rack and knows not how ſhe 
came by them. But Fohn Roberts, one of the 
Crew who had been with the Sloop at that Time, 
was very melanchaly after his Return; and the De- 
clarant having a Coco-nut full of Rack in his Hand, 
defired Roberts to take a Part; but he would not, 
and went down to his Hammock - mightily con- 
cern'd : And afterwards: tuld the Declarant, that 
the Reaſon of his Concern and Melancholy, was, 
That he was acceſſary to the cutting off of ſome 
Mens Heads at Sacrifice Rock, betwixt Tilhcherry 
and Callecut. Declares, That the Sloop did fail 
by her ſelf from Callecut thereafter ; and the Ship 
followed down to Callicoiloan, and did there meet 


with the Sloop: And having diſcover d a Ship co- 


ming as from the Sourhward, the Sloop was under 


Sail, and made to get in betwixt the ſaid'Ship and 


the Offing, that ſo ſhe might not get to Sea: And 


the Ship coming nearer to the Worceſter, in which 
the Declarant was at the Time; the Wor-eſter flipt 


her Anchors, and made towards the foreſaid Ship, 
and at length came up with her, and fired a 


ſharp Shot, to ' cauſe her come to; which (he. 


did accordingly, by bracing her Head-fails back 
to the Maſts; and that thereafter ſhe was boarded; 
Declares, That the Ship was about Seventy Tuns 
Burden, and ſquare-ſterned, and painted in the 
Quarters with Red and Yellow ; and that ſhe had a 
Main Deck, and a Quarter Deck, and a little Fore- 
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Caſtle, and was of the Indian Build: And that 
there was in the Ship, when boarded, about Twelve 
or Fourteen Men, all white, and ſickly, as the De- 
clarant clearly perceived before the Ship was board- 
ed. But when the Declarant was endeavouring to 
know of what Country the Men were; Elward 
Carry, one of the Worceſter's Crew, knock d him 
down with a Hand-ſpike into the Midſhip Huch: 
But he afterwards heard amongſt the Crew, that 
the Men of the taken Ship were Britons. De- 
clares, That he knew not what became of the 
Men which were aboard of the raken Ship, not ha- 
ving been able to come above Deck, with the 
Stroke which he received from ward Carry, and 
whereof he yet bears the Mark: Bur declares, thit 
the Sloop went off before he came above Deck, 
and ſtayed away for Three or Four Days; and thar 
the Declarant thereafter heard the Men were put in- 
to the Sloop. And what was done with the ſaid 
Men of the taken Ship he cannot tell; but douhrs 
not they were murdered and made away, becauſe 
they could not be put aſhore at any Place at hand 
on that Coalt ; there being Engliſh and Dutch Fa- 
Ctories all along the Coaſt, very near each other. 
Declares, That theſe of the Crew who went with 
the Sloop from the Ship at that time, were Mr. Love- 
day, Thomas Culcute, Andrew Roberlſin, Gunner of 
the Sloop, Jobs Roberts, Edward Carry, Duncan 
Mackay, Alexander Tay/or, and Antonio Ferdinan- 
do the Black , but cannot be poſitive who beſides 
were there. Declares, That the next Evening after 
the Action, the Ship which was taken the Day be- 
fore, was carried in by ſome of the Crew to Culli- 
coiloan, and fold to (e Commods for 1500 Ries: 
And that the Goods of the ſaid taken Ship were 
ſome Bales and Matts cf China Roots, and Four 
Cheſts of Copper; which Cheſts were fold after- 
wards at Bengal, to a Bannion Merchant named 
Tagodas. Declares, That ſome Days after the Acti- 
on, the Declarant was ſent aſhore wich a Letter to 
the Szpercargs ; and that he then heard that Coge 
Commodo, to whom the Ship was ſold, was a great 
Aſſiſter of all Pirates, and was very ſerviceable to 
Kidd and 4very when upon that Coaſt, and bought 
of their Goods, as the Dzclarant was credibly in- 
formed of the People on that Coaſt. And decl res, 
That the Time the Declarant was on Shore, the Sa- 
percargo, Mr. Linſtecd, Reynolds, Hammond, and 
the Doctor were athore, And the Declarant did 
likeways ſee Antonio Ferdinando, the Black, at the 
Ibeck of Callicoiloan, who complained of a Wound 
in his Arm. Declares, That after the Action, and 
before the Declarant went aſhore, the Doctor, Charles 
May, came aboard from the Iheck of Ca/licoloan 
and ſeeing the Cheſts which had come our of the 
taken Ship upon the Deck, he asked Captain Mad- 
der, What did all that Lumber upon the Deck ? 
And that Madder anſwer'd him wich a Curſe, and 
told him to mind his Pluiſter-Boxs, and as no Que- 
Hons, Declares, That while the Ship was upon 
the Coaſt of Malabar, ſhe ſprang a Leak iri the 
Strake next the Keel, which made the Crew to 
pump conſtantly : However, they went not into 
any Place upon the Coaſt of Ma/abar, to reti her, 
but failed ro Bengal, which was about Five Weeks 
Sailing ; and there the Saip was reticred, not only 
the Leak, but of un Hurt which the Ship got in the 
Action, in the Plank, betwixt the Midihip's Crup- 
and the Cheltree. and a new Plank pur in, in 
the Larboard fide, where the Hurt was. _ Declares, 
That the Declarant did keep a Note, by way ot 
Journal, during the Voyage, which * 
2 h | uo 
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Subſtance of what he now declates in relation to and clean'd, and thereafter was mann'd with about 
the above Particulars : And that when the Ship 10 Men, and 2 Guns, 2 Patteraroes, with Other 
was ſeized in the Road of Leith, he heaved the ſmall Arms put aboard. From Callecut, the Sloop 


fime over-board, leſt it ſhould have fallen in the was order'd to fail towards TWicherry, but there 
Seizers Hands. Declares, That he would have was no Goods ſent along; and in about Six or Eighr 


emitte1 this Declaration and Confeſſion ſooner, but Days thereafter, the Sloop came back in Chaſe of 


that he was always made believe by Captain Greens another Ship. Declares, That when the Ship the 
Agents, that the Defences made for the Crew, Worceſter ſaw the Sloop in Chaſe of the other 


would certainly bring them off: And if they did all Ship, ſhe ſlipt her Anchors, and made out to Sea 


agree in one Mind, and keep cloſe Mouths, there to meet them. Declares, That he ſaw the Sloop 
would be no Fear; for nothing could be otherways board the ſaid Ship towards Night; and that the 
roven, that could do them Harm. And declares, Long-Boat was after order d to be mann'd, and 
That 1Vi/:ocks, the Chirurgeon's Mate, told the Captain Madder went along in the Long-Boar, 
Declarant, that he ſaw a Letter from the Owners Declares, He does not know what became of the 
of the TVorceſter, in Londen, to Captain Green; Men who were on Board the taken Ship; but that 
which bore, Thar a/tho' the Crew were condemned in the Declarant did ſee they were white Men. And 
Scotland, they had Pardons ready to ſend down for the Reaſon why he knows not what became of 
them. And this the Declarant was likeways informed the Men, is, that the Declarant was never on Bcard 
of from the Carpenter's Wife. the taken Ship; and that the Sloop which had board- 
ed the Ship, was ordered away next Morning; 

and he doubts not but the Men were alongſt which 
were taken out of the Prize Ship. Declares, That 
the Ship which was taken, was mann'd with ſome 
of the —— ga and failed alongſt with 
; arch 1708. the Worceſter till they came to Call:coiloan, where 
* 1 ney 3705 they ud the Sloop. Declares, That whilſt the 
N Preſence of Sir Robert Forbes, Worc:fler, with the other Ship, came in fight of 
Judge of the High Court of Ad- the Sloop, the Sloop weighed Anchor, and ſtood to 
miraliy, & compeared George Haines, the Offing ; ſo that the taken Ship came into (a/ 
one of the Crew of the Ship the Icoiloan betwixt the Sloop and the Worceſter ; and 


IWorceſter, and declared that he now adds to his for- all Three came to an Anchor together. Declares, 


George Haines. 
FA GRAHAM 


* appeared. 


mer Declaration; That after the Ship therein men- That after they came to an Anchor, the taken Ship 


tioned was ſeized, he faw the Men which were rode under the Stern of the Worceſter, and was 
therein killed and murdered with Pole-Axes and thereafter ſent into Callicoilban River, and fold to 


Cutlaces, and ſaw their dead Bodies put into the (He Commodo,, as the Declarant ſuppoſes. De. 
Sloop, and thereafter thrown over-board : And, to c/ares, That thereafter the Declarant was ſent aſhore 


the beſt of the Declarant's Knowledge, the faid for Water to the Ibeck of Callicoiloan, where he 


Men fo killed were Scorſmen ; the Declarant ha- met with Doctor May ; and that he ſent on Board 


ving heard them ſpeak the Scots Language. And A Pinguetta, with Water, according to his Orders. 
further declares, That the ſaid Ship then ſeized, Declares, That ſome time after they came to an 
was underftood by the Crew of the Worcefler to Anchor before Callicoilgan; and before the Declarant 
have been Captain Drummond his Ship ; and parti- Was ſent aſhore tor Water as above, they ſaw 2 
cularly he heard Captain Madder, John Bruckley, Ship at Sea coming from the Southward ; that the 
and the deceas'd Edward Carry ſay ſo. And further Sloop was under Sail at that Time, ' being a cruiſing 
adds, that he would have emitted what is above be- About: That ſhe failed towards the Sea, and bore 
fore this Time, but was afraid leſt his mentioning down the Ship towards the Worceſler. That the 
the Ship ſo ſeized to belong to Captain Drum. Worceſter, when the Ship came near, flipt from her 
mond, and the Men aboard of the ſame to have Anchors, and made towards the Ship; which 
been murder d, might have render'd the Govern- thereafter was boarded, firſt by the Sloop, and 
ment offended, and obliged them to deal hardly then by the Worceſter, about Ten or Eleven a Clock 
with the Declarant. And this he declares to be in the Forenoon. Declares, That there was both 
Truth, as he ſhall anfiver to GOD. Whites and Blacks on Board that Ship, and moſt 
2 — Whites ; but the Declarant did not know what 

George Haines. me of them; but that the Sloop went off in a 

RO B. FOREES few Hours after the Engagement, and did not re- 
. : turn till after Two or Three Days. That the De- 
clarant does not know what became of that Ship ; 
Edinburgh, 31 March, 1705. but declares, that he was in a Mooriſh King's 
Houſe, with about Six of the Crew ; and that that 


1 Preſence of Mr. James Graham, Judge Ad- =_ was Coge Commodo's Maſter, who had bargain- 
miral ; 70h Bruckley, Cooper of the Ship ed for one of the taken Ships; the Declarant can- 
IWorcefter, being deſirous to make a Confeſſion of not be poſitive which: And that at the fame Time 
the Crimes, whereupon he and the reſt of the Crew the Supereargo, who was along with them, pre- 
were purſu'd ; dec/ares, Thar ſome Time after ſented the King with a fmall Fowling- Piece. De- 
the Ship the Worceſter came upon the Coaſt of clares, That the Declarant ſtayed afhore, trimmin 


- Malabar, that ſhe and the Sloop gave Chaſe to a the Casks, for about Six Weeks thereafter : A 


Country Boat, which eſcaped by reaſon of her does not remember at preſent any more of the At- 
Oars. That afterwards the Ship and Sloop failes fair. And dec/ares he cannot fign but by this 
in Company to Cochin, where they were denied Ac- Mark, 1 
ceſs to clean; and therefore they thereafter ſailed ＋ 

to Callecut , where the Sloop (which had been  FAMES GRAHAM. 


fpoiled by the Worms) was hal'd upon the Shore, EA 
N 1 


That 


1705. 


Edinburgh, 3 April, 1705. 


N Preſence of Sir Robert Forbes, Judge of the 
] High Court of Admiralty , compeared John 
Bruckley, one of the Crew of the Ship the Vor- 
er; and declares, That he adheres to his former 
laration, emitted before Mr. James Graham, 
judge Admiral, the Thirty firſt of March. And 
now adds, That the Men which were aboard the 
Ship, which was ſeized before Callicoiloan, were 
for the moſt part White Men; and the Declarant 
heard them ſpeak the Engliſh Tongue, being in 
Number about Twelve or Fourteen. And declares, 
That Captain Madder was in the Sloop, and one of 
thoſe that boarded the faid Ship; and that the 
Men were put into the Sloop, and carried away to 
the Northward in the Sea ; and the Declarant never 
heard any more of them. And that the Goods 


aboard the taken Ship were brought into the Ship 


the Worceſter., and conſiſted of China Root, and 
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4 HE foregoing Account of the 

Trial of Captain Green and 

| exaftly, his Crew, being taken + cloſly 

| from the Records of Court ; 

and the uſual Form of the Court being to Heat 

and Diſcuſs Objections againſt the Witneſſes, be- 

fore they be examined, viva voce, without any 

written Debate; it is therefore thought fit here to 

add the Objections that were made againſt the 

Witneſſes, and the Anſwers given thereto, with 

the Interloquitors paſs'd thereon ;, that there may 

be nothing wanting to the Reader's full Informa- 
tion, 


And firſt, It was objected againſt Antonio Ferdi- 
nando, the Cook's Mate, That he could not be a 
Witneſs, becauſe of his Poverty ; he nor being 

worth (as the Stile of the Court is) 
* Fine, the Queen's * Unlaw, that is, Ten 
Pounds Scots, in caſe he ſhould 
tranſgreſs : And ſo, according to the Law of this 
Kingdom, was to be rejected. 2. That he was 
not a Chriſtian, and therefore could not be received 
as a Witneſs againſt Chriſtians, ſpecially in a Pur- 
ſuit that reached their Lives and Fortunes. Nor 


could he indeed be ſuppoſed to have the juſt Know- 


ledge of the Religion of an Oath. 

To which it was anſwer d, 1. That tho the 
Standard of Ten Pounds Scots, ſettled by the Law 
and Cuſtom of this Kingdom, as to the Quality of 
Witneſſes, might well be refuſed in a Tryal of 
Crimes of this Nature againſt the Law of Nations, 
and which were to be tried accordingly ; yet the 
Matter of Fact was falſe ; Antonio Ferdinando be- 
ing worth more than Ten Pounds Scots, by the ve- 
ry Wages due to him ; and which, by the Pannels 
own. Books, were atteſted to be Fifteen Shillings 
per Menſem, whereof, to this Hour, he hath got 
no Payment. 2. Antonio Ferdinando was a Chrilti- 
an, as he himſelf” owned from the Beginning; and 
that he was born of Chriſtian Patents ; Like as it's 


4 


The Tryal of Captain T HO. GREEN. 743 


Four Cheſts of Copper; which Chelts were {old 
at Bengal, to a Bunnian Merchant. And further 
adds, That the Men ſeized in the raken Ship were 
killed after they were put into the Sloop, and be- 
fore they were carried to the Sea Northward. And 
further adds, That immediately after the Action was 
over, the Declarant did hear the Supetcargo, Cal. 
lant, Captain Madder, John Roberts, and Edward 
Carry ſay, That the ſeiz'd Ship was Captain Drum- 
mond's Ship, belonging to the Scots African Company. 
And adds, That when the IWorceſter failed from 
the Downs, the Declarant did not know where the 
Ship was bound; but heard it frequently ſaid, they 
were going upon a Diſcovery. And declares this is 
the Truth, as he ſhall anfwer to GOD. And de- 
clares he cannot write, but by this Mark. 


＋ 
ROBERT FORBES. 


. car Q ,c by 11 0 46 14 C * c * 20 * 8 a% 2 


N B 1 8 


known, that ſuch Names are only given to Chriſti- 
ans. Beſides, tho' his not being a 

Chriſtian might be a + Prejuge a- + Objection. 
gainſt him, yet it could be no juſt 

Exception againſt his Teſtimony as a Witneſs; fince 
he both profeſs'd the Knowledge of G0 D, and 
the Conſcience of an Oath, as he had often de- 
clared. | 

The Judge and Aſſeſſors having confider'd the 
foreſaid Objections and Anſwers, they repel the Ob- 
jections in reſpeq to the Anſwers, and allow the 
Witneſs to be admitted. 

2. Ir was objected againſt Antonio Ferdinando, 
That he was not worth Ten Pounds Scots; and had 
indeed nothing; beſides, that he was no Chriſtian, 
but a Servant or Slave to Captain Green; and alfo 
had no Religion. 


To which it was anſtwer d, 1. That tho Ten 


Pounds Scots be the Rate of Witneſſes in our Scors 
Law ; yet, as hath been faid, this 

Rule cannot * vie in the Caſe of the * bear. 
Crimes libelled, committed againſt _ 

the Law of Nations in remote Parts, & in alto 
Mari, in the deep Sea; which made the Crimes to 
be Crimes excepted. And it's known to be the 
Rule and Privilege, as to Crimes atro- 


cious and + occult; and therefore ex- f hidden. 


cepted to exempt even the Witneſſes | 8 
from the ordinary Qualifications. Nor was Antonio 
Ferdinando to be reckon d no Chuiſtian ; ſince, 1. 
He bears a Chriſtian Name; and next declares, that 
a Chriſtian Miſtreſs he had in Pegu, who gave him 
to Captain Green, did firſt procure him to be Bap- 
tized and Chriſtned. And 3. He profeſies the Know- 
ledge of the True GOD. Nor, being a Chriſtian, 
can he be reckon'd any longer a Slave. 
But upon the whole, As to theſe Two, and. the 
whole other Witneſſes ; rhe Nature of the 1 L 


ous Crime againſt the Law of Nations, with ihe 


Manner of their having been committed, and the 
Endeavours uſed for their Concealment, ougit _ 
cipaliy 
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ripally to be remembrel ; ſince thereby, in the 
Opinion of all Lawyers, they become Crimes ex- 


cepted. : And that it is the known Privilege of 


Crimes excepted, to relax from the ordinary Rules, 
and to proceed on ſuch Evidence, as the Matter 
doth afford, the Subſtance' of the Ptobarion being 


only obſerv'd. | l 
The Judge and Aſſeſſors having conſidered the 


foreſaid Objections and Anſwers, they repel the 
Objections, in teſpect of the Anſwers, and allow 


the Witneſs to be admitted. | 
3. It was objected againft Anne Seaton, that 


ſhe could not be a Witneſs, becauſe a Woman. 
To which it was anſwered, that in Crimes where 
the Probation proceeds not upon Teftes requifiti, 
but ſuch as Providence offers, even Women are 
adlirted. But 2. It's the general Opinion and Pra- 
tice over all, that in Crimes atrocious, . occult and 

excepted, a Woman is never refuled. 

The judge and Aſſeſſors having conſidered the 
foreſaid Objection and Anſwer, they repel the Ob- 
jection, in reſpect of the Antiver, and allow the 


Witneſſes to be admitted. 


* » 


bo Excerpts out of the Inſtructions and 


Letters found in Captain Green's 


Books, to which Sir David Dalrym- 


ple's Speech to the Jury relates. 


* Extracts. 


N the Inſtructions or Orders given by the 
Freighters of the Worceſter, Captain Thomas 
Green Commander, to Mr. Robert Callant Super- 
cargo there occurrs one Article in theſe Words, 

' We would have you write us by all Opportuni- 
ties, eſpecially from Sinde, by any Ships bound from 
thence to Petſia; And for the greater Secrecy, eſ- 
pecially of the Letter to be ſent to Mauritius for 
au, here under 3s an Alphabet for you to write 
an by; Tour Subſcription muſt be in common Engliſh, 
direting all ſuch Letters to Captain Thomas Bow- 
rey in Well · cloſe- Square, London. 

(Nota, At this Place the whole Alphabet is in- 
ſert diſtinctly, and above each Letter a different 
Character is ſet down, to be uſed in Place of the 
Letters of the Alphabet.) | 
, TVhen your Cargo for England is provided, or near 
compleated, then we would habe you ＋ the Sloop 
for what you can get, and inveſt the Produce in 
Goods for England. 
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And lower amongſt the ſame Orders in ang: 
Article are * Wors Ner of — 

Ion muſt engage the Maſter of the &. 
let any Letter from himſelf or any ot her be - 
4 England, but only our Letter, in which you m; 
inſert the Names x any Dead; and for the Cir 
and Secrecy of thoſe who go in the Sloop, in caſe 
no Letter or News comes to England, but our Let. 
ter concerning our Buſineſs, then we will on the 
return of the Ship give the Mafler and Crew ons 
Month's Pay Gratis, and they ſhall alſo have their 
Shares af the Benefit promiſed the Ship's Company 
ay” 2 Fiſhing. 8 * 

y a Letter dated London, 3 February 170% from 
Captain T. B----y to Mr. Callant, the fag Gan 
2 2 2 in _ Words ; #: 

or the greater Security of our Affaire, when 
write by the Alphabet in fa Inſtrutions. * I e 
have you carry the laſt Letter of each Word to he 
in the room of the firſt Letter to the next Word ar 
for Example. ; 


Captain Thomas Bowrey, Sir wee are all well. 
Captai nthoma sbowre yſi rwe ear eal lwel], 


Make no Title (as is uſual) to begin your Lei- 
ter, nor no Date, nor Compiment, no Name at 
laſt ; But let all be comprebended in the Lines of 
your Letter, ſo as 10 make no diſtinftion, and matte 
but one Paragraph of all your Letter, and if any 
Men dead, ſet their Names immediately after your 
owns Name ſubſcribed to the Letter, all in Chara- 
fers beſc directed, and pleaſe to Keep this as Di- 
rections therein 

By another Letter from the ſaid Captain J. 
B----y to the faid Mr. Callunt dated London, 16 
February 170%, he adds concerning the foreſaid 
Cypher in theſe Words, 

On further Conſideration, I think, J have con- 
mitted an Error in my Letter to you Teſfterday, it 
being wrote in it as, Viz 


Captai nthoma sbowre yſi rwe ear eal lwell, 
That 75, Captain Thomas Bowrey, Sir we are all well. 


Now, I doubt the naming any Name in the be- 
ginning, or making any Compliment there, may be 
a Means to find the Key of the Alphabet, therefore 
pray firike out of the Letter I ſent you yeſterday, 
as above done, and begin directly with your Buſi- 
neſs, following the Directions given you. And where- 
as you are ordered to dire# your ſaid Letter to 
me, I would not have you mention my Name in 
the Subſcription, but dire# the ſaid Letter to Mr. 
Nicholas Pope Scrrvener, in Nicholas Lane. London, 
to pay 51. 10 the Bearer as in your Inſtructions. 
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T To Sefpons-Houſe a 5 . 
1 is Day came on the Tryal of Robert 
$1418 Feilding, Eſq; for Felony, in Marrying 
99 7 Her Grace the Dutcheſs of Cleaveland ; 
Mam Wadſworth, bis Eirft Wiſe, be- 
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ing then alive. The Court being ſat, proceeded in 
this manner. : | 


dert of Ar- CET Robert Feilding to the Bur. 


rai;nment, \ (Which was done.) 
| Clerk 


+ of Arr. Robert Feilding , hold up th 
Fry 7 Wie be $4) 


+ of Arraignment. D Obert Feilding, you fland 
a1 R indicted by the — of 
Robert Fielding, late . of the Pariſh of St. James's, 
within the Liberty of Weſtminſter, in the County 
of Middleſex, Eſq, For that you, on the Ninth Day 
November, in the Fourth Tear of Her now Ma- 
%s Reign, at the Pariſh aforeſaid, in the County 
aforeſaid, took to Wife one Mary Wadſworth, Spin- 
fer. and the ſame Mary Wadſworth, then and there 
had for your Wife ; and that you the ſaid Robert 
| Feilding, afterwards, viz. on the Twenty Fifth of 
the ſame Month of November, in the Tear afore- 
fad, at the Pariſh of St. Martins in the Fields, in 
the ſaid County, did feloniouſly take to Wife the 
moſt Noble Barbara Dutcheſs of Cleveland, (the ſaid 
Mary Wadſworth, his former Wife, being then li- 
ding); againft the Peace of our Sovereign Lady the 
uten, ber Crown and Dignity, and againſt the Form 
of the Starute in that Caſe made and provided. 


How ſay'ſt thou, Robert Feilding, art thou Guilty 
of this IndiAtment, or not Guilty? 
= Feilding. Not Guilty. 8 
ö Clerk of Arr. Culprit. How wilt thou be tryed ? 
4 Frilding. By God and my Country. 


Cl. of Arr. Ged ſend thee a good Deliverance. 


Cl. of Arr. Call the Jury. Mr. Fei/ding, if you 
| except to any of the Jury, you mult do it before 
they are ſworn. Fa 
Teilding. I do not challenge any of them. 
The Jury ſworn, vis. 


Francis Chapman, © Edward Boſtwell, 

Thomas Moody, | John Mills, 

Peter Levigne, Richard Hazzard, 

Hugh Merchant, Samuel Chace, 

Joſeph Deveniſh, Thomas Yeomond, 
ard How, | John Johnſon. 


Proclamation made, That if any can inform the 

Queen's Juſtices, and the Queen's Council, of any 

the Matters the Priſoner ſtands charged with; let 
them come forth and they ſhall be heard. 

Mr. Raymond, the Queen's Council. My Lord, 
and you Gentlemen of the Jury, 1 am, in this 
Caſe, Council for the Queen. The Priſoner at the 
Bar, Robert Feilding, ſtands indiQted, That he on 
the Ninth Day of November, in the Fourth Year 
of Her now Majeſty's Reign, Cc. (the Indidtment 
repeated) To which Indictment he has pleaded not 
Guilty, and put himſelf on God and his Country, 
which Country you are. I hope if we prove the 
Indictment, you will find him guilty. 

Sir James Mountague. My Lord and Gentlemen 
of the Jury, I am of Council with the Queen againſt 
the Priſoner, Mr. Robert Feilding, who ſtands in- 
dicted for taking to Wife Earbara Dutcheſs of 
Cleveland, after he had before marry d one Mary 
IWadſworth, who is ſtill alive: This is a Crime 
that amounts to Felony; and tho the Law doth not 
take away from him that ſhall be convicted there- 
of, the Benefit of his Clergy ; yet, ſince it is ſuch 
a Crime as doth take away from the Priſoner the 
Aſſiſtance of Council, I ſhall only ſtare Matter of 
Fact, which is as followeth. | 

About a Year ago, or a little better, there was 
a young Lady left a Widow by Mr. Delcaz, and 
reputed a great Fortune: Mr. Fer/ding thinking him- 
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ſelf qualified for the greateſt Fortune, had a De- 
ſign upon this Lady; and in Arguſt, 1705. he ap- 
plied himſelf to one Mrs. Streights to conſult with 
her, and contrive ſome Method how he might have 
Acceſs to court this Widow. This Mrs. Srrejghts 
had no Acquaintance with the Widow her {lf but 
knew Mrs. Charlore Villars was acquainted" with 
her, and uſed to cut her Hair; f the beſt Thing 
they could think of at that Time, was to make 
Mrs. Villars their Friend, that by her Means he 
might have Admittance into the Lady's Company; 
for he did not queſtion if the Lady had but once 
a Sight of his very handſome Perſon, ſhe would 
have the ſame Affection for him, that he had met 
with from other Ladies, even on their firſt ſeeing 
of him. Mrs. Villars was promiſed 500 J. to bring 
this Affair about; and tho* ſhe doubted with her 
ſelf, whether ſhe could ever accompliſh it, yet 
by theſe Means ſhe might perhaps make a Pen- 
ny of it to her ſelf ; and thereupon ſhe promiſes 
Mrs. Srreights to uſe her endeavour to ſerve the 
Major-General, meaning Mr. Feilding, tho Mrs, 
Villars could not be ſure ſuch an Overture would 
be well received by Mrs. Deleay : Yet being ac- 
quainted with one Mary Wadſworth, a young Wo- 
man not much unlike in Perſon to Mrs. Del-a 

ſhe imagined it would be no difficult Matter for 
her to ſer up the faid Mrs. Wadſworth to repre- 
ſent Mrs. Deleau; and accordingly it was done, and 
Mr. Feilding proved ſo intent upon the Matter, 
that he went in few Days to Doffors-Commons 

to ſee for Mr. Delear's Will (and found thereby 
that Mrs. De/eau was left very conſiderable.) And 
that he might judge the better whether ſhe were 
truly the Fortune ſhe was repreſented to him, he 
took a Copy of the ſaid Will, and ſoon after 
went to Mrs. Villars and told her, That what 
Mrs. Streights had ſaid concerning Mrs. Deleay's 
Fortune was true : And heing very well fatisfied 
with her Fortune, he was reſolved to pet a View 

of her. Soon after, Mr. Feilding went to Tun- 
bridge, and after two or three Days ſtay there, 


returned and called at addon, the Place where 


Mrs. Deleaz reſided, with a Pretence to ſee the 
Houſe and Gardens, but in reality it was to ſe 
the Widow ; he thought nothing elſe was then to 
be done, but to give the Lady a fight of his 
handſcme Perſon he defizned to lay at her Feet; 
but it happened that the Lady would not be ſeen 
her ſelf, but her Servants were permitted to ſhow 
him the Gardens, and he fancied himſelf that he 
had had a Sight of Mrs. De/eaz too; for 2 Kinſ 
woman of Mrs. Deleau's looking out into the Gar- 
den while he was there, gave him the Sight of a 
Woman at the Window, and he preſently conclu- 
ded it could be no body but Mrs. De/caz admi- 
ring Beau Feilling. About three Days after Mr. 
Feuding's Return from Tunbridge, which was about 
a Fortninght after St. Bartholomew-1ide laſt was 
Twelve-month, he told Mrs. Villars of his callin 
at Waddon, and that he had acquainted the Dutcheſs 
of Cleveland of the fine Gardens that were there, 
and he ſaid that her Grace had a great Deſire 
to ſee them, and therefore directed Mrs. Villurs to 
go from her Grace to Mrs. Deleaz, to ask the 
Favour of her to permit her Grace to ſee the 
Houſe and Gardens. Accordingly Mrs. Vithars 
went down to addon; and Mrs. Delean treated 
her very civilly, and told her, whenever her Grace 
pleaſed, ſhe ſhould fee het Houſe and Gardens; 
put as ſhe was a Widow ſhe could mot attend up- 
on her Grace: But tho' the Dutcheſs was expected 
Cccce after 
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After this, yet ſhe did not go, for indeed ſhe did 
not know any Thing of the Meſſage. So the next 
Time Mr. Frilling attempted to ſee her, was at 
a Horſe-Race at Banſtead- Dotons, whither he went 
for that Purpoſe, but did not fee her. After this, 
or ſome Time before, he ſent a Letter to Mrs. 
Deleau's Houſe, but the Servants when they ſaw 
the Name to it, knowing the Character of Mr. 
Fate threw it into the Fire. ----- When Mrs; 
Villars found that the Dutcheſs of Ceaveland knew 

nothing of her being ſent to Waddon; and that it 

' ras only a Contrivance of Mr. Feilding's to get 
gn Opportunity of ſeeing Mrs. Deleuu, and that 
in Truth he had never ſeen her, ſhe re- 


ſolved to play Trick for Trick with him, and 


thereupon propoſed the Matter ro Mary Wadſworth, 
the Woman I beforementioned to be of her Ac- 
quaintance, but one that Mr. Fei/ding did not know, 
and one that would not worſt her ſelf much by 
ſuch an Undertaking, whether it ſucceeded or not. 
Mrs. Wadſworth, upon the firſt opening of it, rea- 
dily embraced. the Offer, and thereupon Mrs. Vi/- 
lars went to Mr. Feilding and told him, ſhe had 
Propoſed the Matter to the Lady (Mrs. Deleau) 
which ſhe at firſt rejected, but at laſt did give a 
Avyourable Ear to it; and that ſhe did not fear, 
but if Matters could be prudently managed, his 
eſires might be accompliſhed. ----- A little before 
my Lord Mayor's Day laſt was Twelve-month, ſhe 
told Mr. Feilding that ſne had at length obtained 
of the Lady the Favour of a Promiſe of an Inter- 
view, and that ſhe was ſhortly to bring her to his 
Lodgings, but he muſt take care not to let her 
know they were his Lodgings, or to give her the 
leaſt Cauſe to ſuſpect he had any Thing to do 
there: Accordingly Mrs. Villars, the Evening of 
my Lord Mayor's Day, brought Mrs. Wadſworth 
in a Moutning Coach and Widow's Dreſs to Mr. 
Feilding's Lodgings : He was not within at the Time 
they came thither, but being ſent for, came in ſoon 
after, and was extreamly complaiſant for ſome 
Time; but at length, tho' he had been cautioned 
not to let the Lady know they were his Lodg- 
ings, yet he could not forbear ſhewing her his 
fine Cloaths, and what Furniture he bad; and in 
a little Time after ſent for Mrs. Margaretta to 
ſing to her; and pretended he was fo extreamly 
taken with her, that nothing would ſatisfie him 
but being married that Night ; but ſhe, with a 
ſeeming Modeſty, check d his forward Behaviour, 
and made a ſhew of going away in diſpleaſure ; 
but before they parted, he prevail'd upon her to 
promiſe not to pur off their Marriage longer than 
Wedneſday Seven-night. My Lord, Mr. Feilding 
rightly Judged by this Converſation what an In. 
tereſt he had fix d in the Lady, and looking upon 
himſelf to be ſure of her, he aQually went to a 
Goldſmith and beſpoke a Ring, and directed him- 
ſelf what Poſie ſhould be engrav'd. When the 
Day came which had firſt been agreed on, ſham 
Pretences were made, not to ſeem over-haſty 
in fo ſerious a Matter, and the Marriage was 
put off till the Friday following, being the 9th of 
November laſt was Twelve-month ; at which Time 
Mrs. Villars and the Lady came again to Mr, Zeil. 
ding's Lodging, where he received her with an ex- 
traordinary Tranſport of Joy, and the Marriage 
muſt immediately be proceeded on ; but ſhe for 
_ Tome Time framed ſeveral Pur-offs, and at length 
made an Offer to have gone away; but Mr. Feil. 
ding by no Means would permit her to go, with- 
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out making her his own, which he was feſcli 
ſhould be done preſently ; and to make all Thin 
ſure, he ran out and lock'd the Chamber. door — 
keep her and Mrs. Vi/ars/in, whilſt he went for 
a Prieſt ; and, taking Coach immediately drove to 
Count Gallas, the Emperor's Envoy 3; when he 
came to his Gate, he enquired of the Porter for 
one Franciſca Drian, that was ſtiled, The Father 
in Red, upon account of a+ red Habit he uſually 
wore ; but he not being within, Mr. Feilding ask- 
ed for another Father; and one Father Florence 
was called to him, whom he acquainted with the 
Buſineſs he came about; but whilft he was trex- 


ing with Father Florence, the Father in Red luck 


. - 0 li | 
came in, and Mr. Feilding immediately took kim 


away with him in the Hackney-Coach to his 
Lodgings. My Lord and Gentlemen, we ſhall ſhew 
you that this Father in Red ſtay d there about an 
Hour, and then went away.---- We ſhall ſhew your 
Lordſhip likewiſe, That Mr. Fei/ding and Mary 
Wadſworth ſupped together, and after Supper he 
was actually marry d to Mis. TWadfeorth. And 
that this Marriage was conſummate, we ſhall prove 
by ſeveral Particulars, vis. That clean Sheets were 
laid upon the Bed, and all Ceremonies performeg 
that are uſual upon ſuch Occaſions, and they actual. 
ly went to Bel together, and lay together all that 
Night; and the next Day the Lady and Mrs, V/ 
lars went away, and as Mr. Ferlding ſuppoſed, 
to Maddon, the Widow Deleau's Houſe; to which, 
Place your Lordſhip and the Jury will find he 
directed his Letters to her afterwards, and in the 
Superſcriptions ſtiles her the Counteſs of Feilding, 
To corroborate this Evidence we ſhall likewiſe 
prove to your Lordſhip, that about a Week after, 
he lay with her again at the very ſame Lodgings; 


and we can make it appear that he hath lain wich 


her three ſeveral Times fince this firſt Night, 
twice before, and once after his Marriage with 
the Dutcheſs of Cleaveland, My Lord, we ſhall 
ſhew you that he made her Preſents, furniſh'd her 
with Money, and treated her as his Wife, until 
the Cheat was found out, which was not till May 
after ; and then finding how he had been ſerved, 
that inſtead of marrying a Fortune of &00co / 
he had been impoſed upon, and marry'd one not 
worth ſo many Farthings, he diſcarded her in 
great Wroth. 

My Lord, we will call our Witneſſes who will 
prove to your Lordſhip, ſtep by ſtep, how this 
Matter was brought about; and firſt we will be— 
gin with Mrs. Villars, 


Mrs. Villars ſworn. 


Mrs. Villars. My Lord, there came one Mrs, 
Streights to my Lodgings and wanted to ſpeak 
with me (it was Bartholomew-tide was Twelve- 
month) but I was not at home'; when I came 
home, they told me Mrs. Srrejghts had been there, 
and left word that I was always out of the way 
when it was to do my ſelf good; ſhe ſaid it would 


be Five hundred Pounds out of my way if I did 
I met with her and Mr. Feil- 


not come to her. 
ding, and being acquainted with Mr. Feilding's De- 
fign upon Mrs. Deleau, he asked me whether I 
knew the Lady ? I faid I had no particular Ac- 
quaintance with her, but I uſed to cut her Hair : 
He told me that he was in Love with her, and asked 
me - whether I could aſſiſt him in his Court- 
ſhip ? and whether a Marriage might be 

| brought 
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brought about? I told him, I could not tell, 
| did not know whether I had that Intereſt in 
the Lady as to be made ſerviceable in ſuch a De- 
fin. Mr. Feilding enquired very ſtrictly after 
her, and, ſaid, he would try Means to come 
into her Company that he might gain her Ac- 
quaintance : o_ which we parted at that 
Time. - - - And about Three Days after, Mrs. 
Greights came to my Houſe again, and laid, 
Mr. Feilding would ſpeak with me. I went to 
nim; and he told me, he found that the Lady 
vs worth 60000 J. as he had been told before. He 
asked me where it was ſhe livd ? I told him, in 
Cyptbal-Court, near the Change. I told him like- 
wife where her Country-Houſe was; That it was 
at Madden in Surrey. Mr. Feilding told me, He 
would go to Tunbridge, and call by the way to ſee 
the Gardens; and by that means he might have 
an Opportunity of ſeeing Mrs. Deleuu; which he 
did accordingly. I was ſent for again; and he 
told me he had ſeen the Gardens, and they were 
rery fine: And that he ſaw the Lady through a 
Calement ; aud that ſhe might have the more per- 
fect View of him, he took divers Turns in the 
Garden, pull'd out his Watch, and ſer it by 
the Sun-Dial : And that he came round the Coun- 
ny, and almoit murder d his Horſes, to get a 
Sight of her. But he deſired to be in her Com- 

ny, that he might have a full View of her. 
e deſired me to go to Mrs. Detedu, and tell her, 
that the Duicheſs of Ceveland had heard a great 
Character of her Gardens, aud was very dehirous 
to ſee them. - - -I went and acquainted Mrs. De/eau 
with it: She ſaid, ſhe would not refuſe a Woman 
of her Quality ; but would take it as a great Fa- 
vour, to lhew her any Thing that belong d to her: 
But deſir d that ic might not be that Week, bur 
the Week following; becauſe ſhe was to ſee a Race 
on Banſlead Downs, I told Mr. Feilding this; and 
he made Anſwer for the Dutcheſs ot Cleveland, 
and ſaid, The Dutcheſs was not well; and could 
not go to ſee the Gardens. When I found that 
Mr. Teilding did not ſend me from the Dutchels, 
but from himſelf; I was out of Countenance, that 
I ſhould ' innocently impoſe upon the Lady. Mr. 
Feilling told me, he would go and ſee the Race 
upon the Downs; and when he came back, he 
would ſend for me, and acquaint me whether he 
had ſeen the Lady. And when he came to Town 


again, he ſent Mrs. Streights to me, to come to 


him; and when I came to him, he told me he ſaw 
Mrs. Deleau, he believed, upon the Downs. Mr. 
Feilding made a Bow to them, and they to. him. 
He ſaid, From thence he went to Epſom, and ſent a 
Letter to be deliver d into Mrs. Deleau s own Hands, 
by a Servant of his, nor in a Livery. I think it was 
accordingly deliver d. Mr. Feilding told me Mrs. 
Deleau read it, and ſaid it requit d no Anſwer; and 


aid no more. Mr. Feilding ask d me, whether ! 


could not get a Letter to Mrs. De/eau ? He faid, 
he was much in Love with her. I told him, I be- 
liev'd he was miſtaken ; and that ir was another 
whom he ſaw. - -- I perceiv'd that he had no Know- 
ledge of Mrs. Deleax. - - - - I acquainted a young 
Woman (whom 1 ſuppoſed he might have ſeen ) 
with his Inclination, Mrs, Wadſworth) : She ſaid, 
ſhe did not expect to be ſo happy; but wiſh d it 
might be ſo. I engag d to Mr. Feilding to do what 
I could to bring it about. Theie were divers 
Letters paſs'd herween them till my Lord Mayor's 
N 5 28 Preſents were ſent from Mr. Feilding, 
OL LV, 
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by me, to the Lady. The firſt Preſent was a Gold 
Apron, ſtruck with Green: That was the firſt Pre- 
tent Mr. Feilding ſent ro Mrs. Wadſworth, whom he 
thought was Mrs. Deleau all the while; but it was 
Mrs. Wadſworth. 1 did not think Mrs. Deleaz, 
who was a great Fortune, would agree to marry 
a Man of Mr. Feilding's Character. Mr. Fei/ding 
kept ſending of Prelents and Letters from that 
Time, from the latter End of Barrbolomewride, 
to my Lord Mayor's Day. He ſent her a Suit of 
white Sattin Knots, and Gloves, and other Things. 
He defir'd I would bring her to his Lodgings on 
my Lord Mayor's Day, at Night; which I did a- 
bour Nine a Clock, in a Mourning Coach. Mr. 
Feilding was not at home, but came immediate- 
ly. When he came in, he fell down upon his 
Knees, and kiſs d her, and expreſs'd Abundance of 
fond Expreſſions. He asked her, why ſhe flayed ſo 
long ? Aud whether ſhe loved Singing? He ſaid, He 
would ſend for Margaretta to come vp. When 
ſhe came, Mr. Feilding bid her ſing the Two Songs 
Which he lovd ; - - - which ſhe did : The one 
was, Charming Creature ;, and the other, lanthe 
the Lovely. After which, Mr. Fei/ding ſent for 
Two Pints of Wine, and ſome Plumb-Cakes. He 
urg'd very much to marry her ; but ſhe declin'd i 

and made him a Promiſe to come to him tlie Wed. 
neſday following. In the interim ſhe ſent him a 
Letter, to acquaint him ſhe could not come 
according to her Appointment ; but ſhe would 
come to him on the Friday following, which was 
the ↄth of November. Then he ſent her another 
Letter, to deſire her not to fail, but come to his 
Arms ; and told her, That there wanted nothing 


but the Holy Father to join their Happineſs ; for 


their Hearts were all one already. And when Fri- 

day came, Mrs. Wadſworth and I went to Mr. Feil. 

ding's Lodgings again: He was not within; but 

came running into the Room in a little Time after 

with a grear deal of Joy, and took Mrs. Wadſworth 

into his Arms, and ſaid, Nothing could eaſe hu 

Mind, but a Promiſe to make him happy, in Marry. 

ing him 2 - - - - He ſaid, he would fetch 

the Prieſt ; but Mrs. Wadſworth refus'd his Propo- 

ſal, and would have diſſuaded him from going 

then; and defired him to put it off till another 

Time, and would have gone away : But he would 

not hear of it; and faid, She had diſappointed him 

before ; and that he repented he had ler her go a- 

way before; but now he was reſolved to make her 
his own, before ſhe went away. Mr. Feilding then 

went for the Prieſt, and lock d the Chamber- Door 
after him, and took the Key with him, for fear 

Mrs. Wadſworth ſhould go away ; and order d Bou- 

cher to let no body into the Dining-Room till his 

Return. Mr. Feilding returned in a little Time, and 

brought a Prieſt with him, in a long Red Gown 

lin'd with Blue, and a long Beard, and a Fur-Cap. 

Mr. Feilding told her, that this was the Holy Father 

that was to make them one. Mr. Feilding then 

ordered the Man to lay the Cloth, and ferch'd a - 
Diſh of Pickles to Supper. - - - - At Supper Mrs. 
Wadſworth ſeemed cautious; and for fear the Prieſt 
{hould not be in Orders, faid, How ſpall I know that 
this is a Prieſt in Orders? Mr. Feilding queſtion d 
him. Then the Prieſt pull'd a Picture out of his 
Pocket, about the Bigneſs of a Crown. Piece; and 
told them, That none but Prieſis had ſuch Pictures. 
And that ſhe might be ſtill further ſatisfied, ſhe de- 
ſired another Token. | 


After 


Ccccc2 
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After this, Boucher, and the reſt of the Servants 
were order d down Stairs. Then the Prieſt call'd 
for Water, Salt and Roſemary, to make Holy-Wa- 
ter. Boucher brought up Water and Salr, bur could 
get no Roſemary. Mr. Fer/ding and I received it at 
the Dining-Room Door. Then Mr. Feilding lock'd 
the Door, and took the Key in the Inſide. Mr. 
Feilding ask'd Mrs. Wadſworth, Whether it ſhould 
be done in the Bed-Chamber, or Dining-Room ? 
Mrs. Wadſworth agreed it ſhould be in the Bed- 
Chamber. There were none preſent, but Mr. Feil. 
ding, Mrs. Wadſworth , the Prieſt, and my ſelf. 
The Prieſt made Holy-Water, and blefled it: Then 
he ſet Mrs. Wadſworth at the right of Mr. Fei/ding : 
The Prieſt ſtood before them, and read the Cere- 
mony in Latin, as I underſtood ; and Mrs. Wad/- 
worth ſaid, She was not yet ſatisfied he was a Prieſt. 
Then he laid down his: Book, took from under his 
Gown a Piece of Silk like a Scarf, that was mark'd 


with a Croſs in the Middle; and faid, None but 


Prieſts us'd ſuch a Thing. Then Mrs. Wadſworth 
was well ſatisfied he was a Prieſt. Says Mr. Fe:/ding 
to her, Do you think, my Dear, that I would 
bave any bedy to do this Buſineſs, but the Holy Fa- 
ther? Mrs. Wadſworth was well fari-fied till he 
came to that Part, Vit thou have this Woman to 
thy wedded Wife ? She defird it might be ſpoke 
in Engliſh by him, as well as he could. He did ſo. 
He ask d Mr. Feildins, Whether he would have this 
Gentlewoman to be his wedded ie? He ſaid, Is, 
with all my Heart. He asked the Lady then, Whe- 
ther ſhe would have this Gentleman for her Husband ? 
She faid, Ves, faintly : Bur, ſays Mr. Feilding, You 
don't ſpeak it ſo earneſtly as I do: You mult ſay, 


Vith all my Heart and Soul. Which ſhe did. Then 


the Prieſt bleſſed the Ring, and gave it to Mr. Feil. 
ding, to put it on the Lady's Finger. He ſaid ſome- 
thing in Latin, but what it was I know not. Then 
-we went into the Dining - Room. Boucher brought 
up Wine; and when all had drank, the Prieſt was 
diſcharged. Mrs. Wadſworth and -I went into the 
Bed-Chamber, and I put her to Bed. Mr. Teilding 
called her his Dear Wife, the Counteſs of Feilding ; 
and ſaid, He would make haſte and fly to her 
Arms. After I put her to Bed, he went to Bed to 
her; and order d me to come into the Room to ſee 
them in Bed; which I did. I roſe the next Morn- 
ing, and came to Mr. Fei/ding's Room, where Bou- 
cher came ſoon after to lighr a Fire: Then I faw 
Mrs. Walſworth in naked Bed with Mr. Fe:/ding. 
Mrs. Wadſworth put on her Cloaths as ſoon as ſhe 
could ; and a Hackney-Coach was call'd for her, and 
ſhe went away. Ar parting with Mr. Fer/ding, ſhe 
told him, ſhe did not know when ſhe could re- 
turn; but about a Fortnight after, ſhe came again. 
There were Fires made in both Rooms, and Can- 
dles lighted up ; clean Sheets upon the Bed, and 
every Thing prepared for her lying there. Mrs. 
Wadſworth went to Bed. Mr. Teilding did not 
come home till late that Night. I ſa them that 
Night in Bed, and went into the Room the next 
Morning, and ſaw them in Bed again : She roſe, 
and went away as before. Mr. Fe:/ding deſired her 
nt to ſtay ſo long as ſhe had done before; for if 
{he did, he would come and fetch her. She pro- 
mis'd him ſhe would return ſooner. Mr. Feilding 
kept ſending of Letters to her between, Times, which 
was about Fifteen or Sixteen Days, till ſhe came 
to him again. He deſired her to come to him, 
and he would be at home to receive her. She accor- 
dingly came to him, after having given him notice 
oF tr; coming. He was not at home when ſhe 
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came; but ſhe went to Supper by her ſelf - - 
had for her Supper ſome waſted Cheeſe 2 im ar 
Wine, and a Bottle of Oat Ale. When he came 
home to her, he asked her, Why ſhe did not ſent 
for ſomething better for Super? They went to Bed 
again, as before; and I ſaw them in Bed toge 
ther. Mrs. Wadſworth got up in the Morning , 
Mr. Ferlding treated her; and away ſhe went as he. 
fore. Then Mr. Feilding kept writing to her 
which Letters are inſerted in their Proper Places | 
and defir d her to come to him again, as being the 
laſt Night ſhe ſhould lie with him at his Lodgings 
for he was going to leave his Lodgings for altoge. 
ther, and be with her Grace the Dutcheſs of Cede. 
land. Mrs. Wadſworth came; but neither Mr. Feil. 
ding nor Boucher were at the Lodgings : But ſhe 
had not been there long, but Boucher came in, and 
ſaid, That he had brought his Maſter's Night- 
_ and Slippers from the Dutcheſs of Clzve. 
and's. 
Council. Mrs. Villars, You ſay, moſt of the Ser. 
vice was in a Language you did not underſtand. 
Mrs. Villars. It was, my Lord -- - But one Part of 
it was in Enghſh, I heard Mr. Feilding ſay, He 
would take this Lady to be bis wedded Wife. © 
Council. Who is thar Lady ? ; 
Mrs. Villars. That Lady, Mrs. Wadſworth ; point- 
ing at her; (She being in Court.) 
5 Gunctl. What did you hear Mrs. Wadſworth 
ay * 
Mrs. Villars. I heard her ſay, That ſhe took 
Mr. Feilding to her wedded Husband. 
Council. What did you obſerve elſe that was re- 
markable ? | 
Mrs. Villars. I ſaw the Ceremony of the Ring per- 
formed. I ſaw the Prieſt bleſs the Ring with Holy- 
Water, and fign himſelf with the Sign of the 
Croſs. The Prieſt held Mrs. Wadſworth by the 
lower Joint of the Finger, and put the Ring on. 


Council, What is Mrs. Wadſworth's Chriſtian 
Name ? a 
Mrs. Villars. Mary. | 


Council, What did he ſay further, when he ſaid, 
I rake thee to be my wedded Wife ? 

Mrs. Villars. He named no Name, but I rake this 
Lady, &c. - - - The Prieſt ask'4 him, Whether be 
took her with all his Heart and Soul ? He faid, I take 
ber with all my Heart, and Soul, and Blood, and eve- 
al ASH | 
uncil, What Time was this? 

Mrs. Vi/lars. It was Bartholomewtide was Twelve 
Months, as near as I can remember to the Time. 
+ Council. Did Mr. Feilding tell you he had been 
at addon? 5 

Mrs. Villursæ Yes, he did; and ſaid, That he had 
ſeen the Lady thro' the Window, whence he fell in 
Love with her. | 

Council. Why was this Marriage kept private? 

Mrs. Villars. Becauſe Mr. Teilding took the Lady 
to be Mrs. Peleas. | 

Juſtice Powe/, How long was it before it was 
diſcover'd ? 5 

Mrs. Villars. It was not diſcover'd till the latter 
End of May lift, or the Beginning of June. 

Juſtice Powe/ When was the Time Mr. Feil. 
ding was marry'd ? | | 

Mrs. Villars. It was the 9th of November was 
Twelve Months. 

Council, What was the Reaſon why the Marriage 
was carry'd. on ſo privately ? | 

* Mrs. Villurs. The Reafon was, becauſe Mrs, Deleau 


had a Father alive, who had in his Hands a are 
ET 


Grafton ? 
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her Fortune ; and for fear of diſobliging him, Mrs. 
Wadſworth, that went for Mrs. Delcau, was willing 
it ſhould be kept private. 

(ouncil. Cin you tell the Reaſon of its being 
diſcoverel * | | 

Mrs. Villars. Mrs. Wadſworth ſent to Mr. Feilding 
far Money. - - Then Mr. Fei/ding found he had 
not a Woman of that Fortune which he took her 
to be. When Mr. Fei/ding did find it out, he took 
Mrs. Streights into a Cloſet, at the Dutcheſs of 
Ceveland's, and ſent for me there: Then Mr. Feil. 
Jing wanted to have the Preſents returned. Mr. 
Frilding then beat me, and asked me whether that 
was 4 fit Wife for him? And then took a Thing 
made of Steel ar one end, and a Hammer at the 
other end; and told me, If I would not un- 
fay what I faid of his Marriage with Wadſworth, he 
would flit my Noſe off: And that he would get 
Two Blacks; the one ſhould hold me upon his 
Back, and the other ſhould break my Bones. 


Juſtice Powe/. One would have thought you 


ſhould have been afraid to have ſeen Mr. Fei/ding. 

Mrs. Villars. My Lord, It was not till then found 
our, 

Sir Junes Mountague, My Lord, I think the 
hath clearly proved the Marriage; and that ſhe ſaw 
them Three times in Bed together, in the Space of 
Six Weeks after the Marriage. 

Mr. Feilding. By what Name did Mrs. Wadſworth 


0? 
b Mrs. Villurs. By no Name at all. 

Mr. Feilding. Did I ever appear with her in 
Publick ? | ; | 

Mrs. Villars, No, never. 

Mr. Feilding. What was the firſt Place I ſaw 
her in? 

Mrs. Vi/lars. The firſt Place you ſaw her, was at 
your Lodgings, laſt Lord Mayor's Day was Twelve 
Months. . | 

Mr. Feilding. My Lord, I defire it may be asked 
her, how ſhe came to think that I ſhould ſend ſuch 


mean Preſents as (he hath mentioned, to a Lady of 


Mrs. Deleaz's Fortune? They were not at all ſuit- 
able to Mrs. De/ear. 

Juſtice Powe/. Ay, Mrs. Villars, What ſay you 
to that? Mr. Fei/ding thinks it a very ſtrange Thing, 
that he ſhould ſend ſuch Trifles to a Lady of Mrs. 
Deleau's Quality. | 

Mrs. Villars. He did think, at that Time, he 
made his Addreſſes to Mrs. Deleau ; and I a HMure 
ſuch Preſents were ſent ; and he was really marry'd 
to her, and marry d her for Mrs. Deleau. 

Juſtice Powe/. Mrs. Villars, Mr. Feilding — 
this Queſtion ſhould be ask d you; When was the 
firſt Time you acquainted the Dutchgſs of Cleveland 
with this Matter? | 155 

Mrs. Villars. Iwill tell your Lordſhgp. Mrs. Feil. 
ding that is now, told me, Mr. Fei/ding beat her at 
the Lodge at Whztehall, (I did not ſee the beating) 
and ſaid, ſhe ſhould have Occaſion to bring me up- 
on my Oath, to prove that Mr. Feilding was mar- 
Iyd to her the Ninth of November. I went with 
Mrs. Feilding to the Duke of Grafton, and told 
him, I was ſure he was marry d the Ninth of No- 
vember before. | | | 

Juſtice Powe/. How long was it after the beating, 
before you and Mrs. Feilding went to the Duke of 


Mrs. Vi/tars. Tt was about Three Weeks. 
Juſtice Poel. Are you ſure it was before that 


Time that there was any Parting betwix: Mr. Foil. 
ding and the Dutcheſs of Cleveland ? dat: 
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Mrs. Villars. Mis. Feilding acquainted me with 
it her ſelf, that the Beating was before the Diffe- 
rence between the Dutcheſs of Cleveland and Mr. 
Feilding. 

Council, Altho you did not ſee what paſs'd at 
Whitehall ; Whether was this before the Difference 
between the Dutcheſs and Mr. Frilding ? 

Mrs. Villars, ] believe it was about a Fortnight, 
or Three Weeks. | 

Mr. Feilding. How came it to paſs that it was not 
diſcover d till now of late? | 

Mrs. Villars. It was not diſcover'd till ſhe ſent to 
Mr. Feilding for Money, about May, after the Mar- 
riage. 

Jultice Powel. Why did not you apply your ſelf 
to Mr. Feilding for the Reward ? 

Mrs. Villars. I was to have no Reward. 

Mr, Feilding. Mrs. Villars, What Reward did the 
Dutcheſs of Cleveland promiſe you ? 

Mrs. Villars. I never ſaw the Dutcheſs of Cleve- 
land; and I was never promis d any Reward. 

| Juſtice Powe/. Was you not to have had a Re- 
ward for helping Mr. Fei/ding to Mrs. Deleau ? 

Mrs. Villars. Mrs. Streights left ſuch word at my 
Lodgings ; but I had no Promiſe of it from Mr. 
Feilding. | 

Sir James Mountague. My Lord, Mrs. Villars 
has given you fo full an Account of every Thing I 
have opend, that all that we have to do now, is 
to ſupport Mrs. V//ars's Evidence; and to make 
it appear to your Lordſhip, that ſhe is right in 
all theſe Particulars that ſhe tells you of. And the 
better ro make our ſeives underſtood, we will go 
on, and give your Lord:hip an Account how theſe 
Things were carry d on from Time to Time. Bur 
firſt we ſhall prove to your Lordſhip, How that af- 
ter Mr. Feilding was thus marry'd to Mrs. Wad/- 
worth, he did actually marry the Dutcheſs of 
Cleveland. © 

Mr. Feilding. My Lord, I do not deny my Mar- 
riage to the Dutcheſs of Cleveland. 

Sir James Mountague. Then, my Lord, we will 
not trouble you with any Proof of that Matter, 
but go on with making out the Circumſtances of 
his Marriage with Mrs. Wadſworth ; and we {hall 
verify, in every Particular, Mrs. Villurs s Evidence. 
And firſt we ſhall prove, that he actually took a 
Copy of Mr. Deleaus Will. For that call Mr. 
Searle. (Who was ſworn.) 

Sir Jumes Mountague. Mr. Searle, Give my 
Lord and the Jury an Account of what you Know 
of Mr. Feilding's coming to Doors Commons, to ſee 
the Will of Mr. Deleaz. | 
Mr. Searle: My Lord, I am Servant to Mr. Cot- 
tle, Proctor to the Preragative Office. Mr. Feilding 
came to Dofors Commons about the Beginning of 
Michaelmas Term, 1705. and deſired me to ſearch, 
and ſee whether Mr. De/cau's Will was come into 
the Office, or no. I look d in the Kalendar, and 
found it was come in; and ſpoke to the Clerk, in 
whoſe Poſſeſſion it was, and be read it over to him; 
and he deſited a Copy of it, which I wrote ut. 
Mr. Frilling came in Three Days; after for it, but 
ir was not done. I deſir d him to come another 
Time; which he did, and had it. 3 

Council. Who did he beſpeak it of ? | 

Mr. Searle. He beſpoke it of me, and had the 
Copy of me. | | ; 

Council, When was this ? eie ; 

Mr. Searle. It was about the Beginning of Mi- 
chaclmas Term, 81. 
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Sir James Mountague. The next Thing we ſhall 
prove, is, That Mr. Fei/dins was actually at Wad- 
don, Mrs. Deleau's Houle : And we ſhall prove 


that even by Mrs. Deleau. 
(Who was ſworn.) 


Counril, Pray, Madam, have you any Acquain- 
tance with Mr. Feilding ? | 

Mrs. Deleau. None at all. | 

Council, Do you remember he came to your 


Houſe in the Country ? 
Mrs. De/zau. He did about Bartholomewtide was 


Twelve-month. 

Council. When he was there, had he a fight of 
you, Madam ? 

Mrs. Deleau. No, my Lord; he was not in the 
Houſe, but in the Garden. 

Council. Do you know Mrs. Villars ? 

Mrs. Deleau. I do, my Lord. | 

Council. Did ſhe ever come to you upon ſuch a 
Meſſage, That my Lady Dutcheſs of Cleveland and 
Mr. Feilding had a Deſire to ſee the Gardens? 

Mrs. De/eau. She did ſo ; and it was about the 
ſame Time Mr. Feilding had been there, or ſome 
little Time after, I believe. 

Council, Did you go to the Race on Banſtead 
Downs e : 

Mrs. Deleau. No, my Lord. 

Ciuncil. Did Mrs. Vi/lars uſe to Cut your Hair? 

Mrs. De/eau. No, my Lord- --Her Miſtreſs did. 

Council, Was there any Letter brought to your 
Houſe from Mr. Feilding? 

Mrs. Deleau. I heard there was. 
Council, Who receiv'd the Letter 
ding ? | | 

Mrs. Deleau. Some of the Servants, but I receiv'd 
none; but ſome of the Servants receivd it. I was 
then at my Father's, and left Orders that they ſhould 
take in no Letters but ſuch as came from my Rela- 
tions, which would come by themſelves. | 

Council, When had you Notice of Mr. Fe:/ding's 
being at your Houſe ? 

Mrs. Deleau. My own Butler came up, and ac- 
quainted me Mr. Feilding was below. He came to 
my Houſe with the Character of Major General 
Villars. I did not ſee him; but here's the Lady 
that ſaw him out of the Window ; who, it ſeems, 
he took for my ſelf. x 

That Lady Sworn. 

Council, My Lord, we only bring this Lady to 
prove what the firſt Witneſſes ſaid, That Mr. Feild- 
ing ſaw Mrs. Deleau thro' a Window --- Madam, 
Do you remember Mr. Feilding was at Waddon, and 
when ? | | 
Lady. He was there about Bartholomew-tide was 
 Twelve-Month. I did ſee him thro' a Window, 
and inform'd my Couſin of it. | 

Council. Then call Mr. Boucher, (who was Sworn.) 

Council, Mr. Boucher, Pray give my Lord and 
the Jury an Account of all you . know of this 
Matter. | 

Mr. Boucher. My Lord, I went with Mr. Feilding to 
my Lord-Mayor's Show laſt Lord-Mayor's Day was 
Twelve-month. He went in his Chariot ro Mr. 
Feilding's a Linnen-Drapers at the Three Legs in 
Cheapſide. I looked into the Balcony and ſaw Mrs. 
Villars there --- My Maſter came down again, and 
went to Sir Baſil Firebraſs's ; from thence I was or- 
derd to go home, and meet my Maſter in Bond- 
Street; which I did. He ask'd me whether any 

hody had been at his Lodgings to enquire for him? 
I faid, No, and went home again. Then I found the 
Lady and Mrs. Vi/lars at Mr, Feilding's Lodgings, 


from Mr. Feil. 
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They had been there but a little time, but M 
Feilding came in. Mr. Feilding complimenteg the 
Lady, and ask d her if ſhe lov'd Singing? Mrs, 
Margaretta was ſent for, and accommodated this 
Lady and Mrs. Villars with two Songs, Mr. Fei, 
ing treated them with a Bottle of Wine and , 
Plumb-Cake --- Margarcita went away; and ſoon 
_ after Mrs. Villars and this Lady went awar 
So, ſays Mrs. Heath afterwards ro me, Do 5 
know what Woman of Quality that is in the Coach 
This Mrs. Heath is the Landlady where Mr. 77%. 
ing lodged. Mrs. Villars and the Lady went away 
in a Coach. She was in a Mourning-Dreſs, and the 
Coach was a Mourning- Coach. 
Council, What Time was this? | 
| Mr. Boucher. It was my Lord-Mayor's Day uns 
Twelve-month, on the Twenty ninth of October. 
Couneil, Well, go on, and tell what you knoy 
of the Marriage. | a | 
Mr. Boucher. Not long after this, my Maſter order d 
me to be at home, to get clean Sheets for the Bed 
Wax-Candles, and Sconces, and Fires in both the 
Rooms: He told me ſome Ladies would be there 
that Night; and order'd if he was not at home 
when they came, to tell them, that he would be 
there preſently. Accordingly they came, and he 
was not at home; but in a little time he came and 
went up to them. Some time after that. he came 
down Stairs in great Haſte, and ſaid, Boucher, go 
and beſpeak a Diſh of Pickles. I did fo; and 
brought over a Cloth, and the reſt of the Things, 
and left them in the Window. I ſtay d by the 
Stairs till he came back in a Hackney-Coach, with 
a Prieſt along with him in a long Gown, and long 
Beard, and a Furr Cap; I knew him to belong to 
the Emperor's Envoy ; and I heard Mr. Feilding call 
him, Reverend Father. Then I was order'd to ſer 
the Table and Glaſſes, and Wine, and Things of 
that kind, upon the Side- board. I waited at Table 
all the while. When Supper was over, Mr. Feill. 
ing order d me to go down and fetch Water, Salt, 
and Roſemary. I went and get Water and Salt, but 
could get no Roſemary. Then I was order d to g9 
down, and they were lock'd in about three quarters 
of an Hour: He then call'd, Boucher, ſays he, will 
you fill ſome Wine? I did ſo, and perceiv'd upon 
the Thumb of this Lady, upon her Left Hand, a 
— Gold Ring, which before Supper ſhe had not. 
this was over, the Prieſt went away. Pre- 
ſent after, ſays Mr. Feilding, Take the Sheets from 
my Bed, and lay them on the other Bed, for 
Mrs. Villars ; and ſee that none lye there. I told 
my Maſter twas done. Mrs. Villars, in the mean 
time, put the Lady to Bed. When I came down to 
tell them of it, I ſaw the Ladies Cloths upon a 
Stool in the Chamber ; and Mrs. Villars folding 
them up, and laying them in another Room. I 
then light Mrs. Villars to Bed, and then went to 
Bed my ſelf. In the Morning I was call'd to make 
a Fire; I then perceiv'd Mr. Fei/ding and this Lady 
in Bed together. The Fire being made, I was or- 
der d to get a Hackney-Coach. Mrs. Villars dreſſed 
the Lady haſtily, and ſhe was carried away in the 
Hackney-Coach. About a Fortnight after, Mr. Fei/d- 
ing order d me to prepare the Lodgings again. This 
Lady came to my Maſter's Lodgings that Night, 
and had ſomething for Supper; my Maſter order d 
me to get ready Mrs. Villars s Bed : I did fo. In 
the Morning was call d down to make a Fire, which 
I did ; the Curtains being open next the Fire, I per- 
ceiv'd them in Bed again. I was order d to get a 


Hackney- Coach, which I did ; and they went __y 
again, 


+ Up 


5 
7 
1 
1 
1 
a 
2 
. 


__ v9 Wo... _. r , EE aa os. a SR. 


ber. Soon after this, I underftood by ſome of rhe 
Dutcheſs of Cleveland's Servants, that Mr. Feilding 
was marry d to my Lady Dutcheſs. - At the ſame time 


Mr. Feilding order d me to go to Mrs. Heath's, to 


bring his Night-Gown, Cap and Slippers to the 
Dutcheſs of Cleveland's Houſe, and to attend the 
next Morning with clean Linnen, his Wig, Ec. 
And about, or on the Fifth of December, fays he, 
Boucher get my Lodgings in Order again, for I ex- 
pet Mrs. Viliars and the Lady to be there; whichac- 
cordingly I did. I was fent from the Dutcheſs of 


Clrveland's with his Night-Gown, Cap and Slip- 


. Mrs. Villars and the Lady came accordingly 


that Night, and had a BoiFd Chicken for Supper. 
Mr. Frilding and the Lady lay together that Night; 


and in the Morning I faw them in Bed together; 
and when ſhe got up, ſhe went away again in a 


Hackney- Coach. That was the laſt time I ſaw the 


Lady in Mr. Fei/ding's Lodgings. 

Council. Were you at Epſom with Mr. Feilding ? 

Mr. Boucher, I was there with him, and went to 
Weddon with him to Mrs. Delrau s. Mr. Ferlding 
went into the Gardens and walk'd in them. _ 

Mr. Teilding. I would ask you, Boucher, whe- 
ther the Prielt that came'in a Red Gown lind 
with Blue, whether you did not ſometimes ſee him 
dine at the Dutcheſs of C/eve/and's Houſe ? 

Mr. Boucher. I did ſee him there, I cannot ſay 
often ; but once I am ſure I did. 

Juſtice Pool. Was not that Prieſt that was 
there that Night upon which Mr. Feiiding was ſup- 
pos d to be Married, at the Dutcheſs of Cleveland's, 

Mr. Boucher. I faw him there once. 

Juſtice Powe/, Was it before or after that ſup- 
pos d Marriage? | 

Mr. Boucher, I cannot be poſitive whether it was 
before or after. 

Mr. Frilding. Whoſe Servant are you at this 
time ? | 

Mr. Boucher. I am now Cook to Coll. Webb's 
Regiment. 

. Feilding. How came you here? | 

Mr. Boucher. My Maſter deſir d me to go to the 
Duke of Grafton's Houſe, where his Grace told me 
I was to Juſtify the Truth of what I knew of Mr. 
Feilding's Marriage; that's all. I was ſent to Eng- 
land for by my Maſter. 

Mr. Fer/ding. I defire to know whether he did 
not only make Mrs. Villars s Bed, but lye with her 
likewiſe ? 

Council. Call Mrs. Martin, (who was ſworn.) 

Sir Fa. Montague. Mrs. Martin, Will you give 
my Lord and the Jury an Account of what you 
know of Mrs. Villars ? 

Mrs. Martin. I know Mrs. Vi/lars. 

Council, What do you know of her, and of any 
Body elſe coming to your Siſter's Houſe after 
Mr. Feilding ? | 

Mrs. Martin. The next Day after the Lodgings 
were taken, Mrs. Vi/lars came and ask'd for the 
Major-General, and continu'd coming almoſt every 
Day as long as he was at our Houſe. 

Council. What time did Mr. Fei/ding come firſt 
to your Houſe ? 

Mrs. Martin. It was the beginning of Ofober 
was Twelve-month. 

Council, Did you ever ſee any other Gentle- 
woman come with her ? ; 

Mrs. Martin. My Lord, on my Lord-Mayor's 
Day at Night I ſaw Mrs. Vi/lars come in, and ano- 
ther Gentlewoman with her, ; 


| Mourning-Coach. 
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2gain. This was ahout the Twenty fifth of Noe n. 


Ouncil. Did you Tee the Coach they came in ? 
Mrs. Martin. There are others that ſaw the 


Council, What time was this? 
* — Martin. It was my Lord-Miyor's Day at 
ight. | | 
Council, Where do vou live? 
Mrs. Martin. At Mrs. Heath's, my Siſter's in 
Pall- Mall, at that time. | 
Council, Did Mrs. Villars and the Lady continue 


there all Night ? 


Mrs. Martin. No, they did not. | 
Council, Was there any Body came in after- 


wards ? 


Mrs. Martin. I did not ſee any Body. 
Council. How long did they continue in your 
Siſter's Lodgings that Night? | 
Mrs. Martin. I cannot tell. ag 
Council. Did you ſee them there again? 


Mrs. Martin. The ſecond time was about No. | 


vember. 
Council, Who came then? 
Mrs. Martin. I did not ſee them come in; hut 
Mrs. Villars came into the Parlour, and faid, that 
there was the ſame Lady that had been there the Night 
before. 

Council. Did they ſtay then that Night? 

—— Martin. I believe they ſtay d there that 

ight. | 


Council, Did you ſee them go away in the 


Morning ? 

Mrs. Martin. I did not ſee them in the Morning. 

Council, Did you ever ſee any Body come at 
them whilft they were there in an extraordinary Ha- 
bit, a Red Gown, c.? 

Mrs. Martin. There was a tall Man knock'd at 
the Door in a long Gown, Blue Facing, and Furr- 
Cap, with a long Beard. He was conducted to the 
Major-General's, up Stairs. 

k- N Do you remember the Supper that 
ight? | 

Mrs. Martin. I remember a Diſh of Pickles. 

Council, How long did the Gentleman in Red 


1 

Ars. Martin. I know not; I did not ſee him go 

away again. 
Council, Do you remember that the Lady and 

Mrs. Villars, with a Gentleman in Red, and Mr. 

Feilding were together ? | 
Mrs. Martin. I remember when they were toge- 

ther, Boucher was ſent down. 


Council. Do you remember any Bed got ready ? - 


Mrs. Martin. 1 remember that Orders was given 
to his Servant to make ready a Bed, and to pur on 
clean Sheets. 

Juſtice Powe/. Do you believe there was any 
Marriage that Night? 

Mrs. Martin. I do not know any thing of the 
Marriage. 

Council. Then call Mrs. Heath, (who was Sworn.) 

Sir Ja. Montague. Mrs. Heath, give an Account 
what time Major-General Feilding came to take 
Lodgings at your Houſe. _ | 

Mrs. Heath. About the Beginning of Ofober 
laſt was a Twelve-month. 

Council. Do you remember that one Mrs. Vi/lars 
came to ſee him there ? | 

Mrs. Heath. Yes, frequently, my Lord, ſhe has 
been in my Parlour, and told me there frequently, 
that ſhe came from a Lady of Quality. | 
__ Council, Did you ever ſee this Lady. 


Mrs. 


— 
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Mrs. Heath. I never ſaw her, my Family be- Mrs. » Margaretta. I cannot tell. 

ing retired from Lodgers. OY , Council. What were the Songs you ſung > 
* Council. What Dilcourſe did you hear from Mrs. Margarerta. I ſung ſeveral Italian Son 
Boucher? „ $i and one \Eng/iſh, and that was Ianthe the lovely. 

Mrs. Heath. He ſaid that a Woman of Quality Cuncil. Who was then in the Room 4 
was there, and that ſhe came there two or three . Mrs. Mangarerta. No body was there then, as 
Times with Mrs. Villar. I remember, but the Gentlewoman, Mr, Tillig 
Cuuncil. What Time did you hear of that Lady's and J. 
being there firſt? , | I X » Council, What fort of Woman was this you 
Mrs. Heath. On my Lord Mayor's Day; for I ſpeak of? 791% | 
dined- in the City, and when I came home, my Mrs. Margaretta. She was in Mourning ; ſhe 
Family acquainted me with ir. Mrs. Villars came had a Velvet: Scarf. I never heard her ſpeak, for 
down to me one Night, which was the Night be deſired me to {ing that Song, Ianthe the love. 
the Man in Red was there, but I did not ſee %; for he ſaid he had the Original of it, and had 
him. | 1 25 © tranſlated it out of Greek. | | 
Sir James Mountague. Do you know of their Juſtice Poel. Were you then more than once 
ſtaying there all Night? | at Mr. Feilding's Lodgings ? 

Mrs. Heath. Mrs: Villars came to me, and ſaid Mrs. Masgaretta. But once; and faw no more 
that her Lady was a Perſon of Quality worth 80000 . there than the Gentlewoman that fat by the Fire 
ſhe ſhewed me a little Picture, which ſhe faid with her Back towards me. But I did not ſeg 
was her Lady's Picture: That Night ſhe came her Face, nor hear her ſpeak. 
to me, and defired that the Lady and ſhe might uſtice Poel. What Time was it? 
lie in a Room up two Pair of Stairs; for they Mrs. Margaretta. I cannot tell juſtly the Time 
had ſtay d late, and did not care to g0 home, 1t was dirty Weather and dark : I believe * 
I diſputed ir, but ſhe aid we ſhould have no might be about Six a- (lock, but am not ſure. 
trouble, for Boucher ſhould make the Bed, and Mr. Feilding. My Lord, ſhe ſays there was 
the General's Sheets ſhould ſerve them. but one Woman there : Mrs. Villars was not there. 

Council, Do you remember at any Time after Juſtice Poel. Name the Perſons that were 
that, that Mr, Feilding came to you, and rail'd againſt there. 5 | 2 
Mrs. Viltars? | Mrs. Margaretta, There was that Gentlewoman 
Mrs. Heath. He did come to my Houſe, after in Mourning, whoſe Name I do not know, Mr. 
he had diſcharged my Lodgings, and he told me Feilding, and my felt; there was no body elſe 
that Mrs Villars was a very bad Woman; and that I faw ; and no body could be there, but I 
that ſhe impoſed a Woman of the Town upon mult ſee them, for I was Miſtreſs of all the 
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him for a Woman of Quality, Doors. 
Cuncil. What Time was it that Mr. Feilding Juſtice Powel. Did Mr, Fei/ding pretend it was 
told you fo ? to entertain his Wife? 


Mrs Heath. It was two or three Months ago, Mrs. Margaretta. No; he deſired me to come 
but I don't well remember the Time; fays he, to him, and left a Direction at my Lodgings, 
Damn her, I do not know bow. ſhe contrived it, but and ſaid, there were ſome People of Quality there; 
I ſaw her at a Woman of Quality 's Houſe in the and when I came I ſaw none but the Lady that 

Country. He ſaid this at that Time. ſat by the Fire. | 

Cuncil. Let's hear it again. : | Council, Then call Mrs. Price, (who was ſworn.) 

Mrs. Heath. Mr. Feilding told me, That Mrs, Council, Mrs, Price, do you live at Mrs. Heath's 
Villars was 4 Bitch, and had impoſed a baſe Vo- Houſe? 
man upon him, inſtead of aWoman of Quality. He Mrs. Price. I do. 
{aid likewiſe, That he thought he ſaw the Lady Council, Give an Account to my Lord of the 
look out of a Window of a Perſon of Quality's Houſe Mourning-Coach coming to Mr. Feilding's Lodg- 
in the Country, 5 ings on Lord Mayor's Day was Twelve-month. 
juſtice Powe!. Mrs. Heath, Did you ever hear Mrs. Price. I ſaw a Mourning-Coach come to 
or believe that they were married? Mr. Feilding's Lodgings at Mrs. Heath's Houſe, but 

Mrs. Heath. I did not believe it a Marriage, did not ſee the Ladies come out of it; two La- 
but a Converſion z becauſe his Man came down dies were lighted into Mr. Feilding's Lodgings, Mts. 
into the Parlour, and asked for Salt and Water Villars and another; and Mrs. Villars followed the 
and Roſemary ; which occaſioned theſe Words, other Lady up Stairs, and immediately Mrs. Villar 
Lord, faid I, I fancy they are making a Convert came down, and ask d for the General: Boucher 
of this Woman ;, becauſe they ſaid it was a Prieſt in the mean Time came in, and told them he 
above. And his Man at that Time ſaid, there would be there preſently. Accordingly he came: 
was a Prieſt above. They continued ſome Time, and when they were 
3 Mr. Fei/ding. Did my Man, at that Time, tell gone, the Coach was gone. | 
you JI was married to that Woman, or any Time Council, Was Mrs. Margaretta there ? 

— Mrs. Price. I did not ſee her. 
Mrs. Heath. Nothing, my Lord; no body told Council, Do you kuow of any other Time of 
me Mr. Feilding was married at that Time. their coming there: ? | 

Council, Then call Mrs. Margaretta, (who wax Mrs. Price. Some Time after my Lord Mayor's 
ſworn.) Day, this Gentlewoman and Mrs. Villars came 

Mrs. Margaretta. My Lord, I remember that again; at the fame Time Mrs. Martin told me 
Mr. Feilling ſent for me to his Lodgings in Pall- ſhe let in a Gentleman in Red, in an Ame nian 
all!; I was ſent for in the Evening, but I can't Habit; but I cannot t i wl:ac he came there tor; 1 
tell how long it was before he was married to think his Man Boucher ſaid he was a Prieſt. 
my Lady Dutcheſs, SR Council, Whilſt the Prieſt was there, do you 

Council. What Company was there in the Room remember Boucher's coming down for any remark- 
at that Time? able Thing ? Mrs, Price. 


but do not remember what he came dawn for. 


Cruncil, How long did they ſtay the ſecond - F 
then he ask d for Count Gallas's Almoner (mean- 


- Price. They ſtaid there all Night; there 

_— Sheets put on the Bed, and Lodgings 
epared for the Lady and Mrs. Villars. 
f Incil. Do you know Mrs. Villars? 

Mrs. Price. i did know Mrs. Villars by her 
coming to Mr. Feilding. | bd 
; Juſtice Powe!. Do you know what Reputation 
Mrs. Villars has? * 

Mrs. Price. I do not, my Lord. 


Mrs. Heath called again, 


MIS Hearth. My Lord I never had any Ac- 


quaintance with Mrs. Vi/lars, no more than by 
her coming to the Major General. One Mrs. How- 
ird ame. with her, and ſhe has told me that ſhe 
was 2 Woman of no Reputation, and that ſhe was 
2 Singer too, my Lord. + Sol | 
Council, Then call Thomas Sone, (who was 


ſworn. | 
jr What do you know of Mr. Fielding's 


buying a Ring of you? Give us an Account of 
it? 5 6 

l Mr. Sone. I know Mr. Fielding by fight, he 
bought a Gold Ring of me, but I cannot remem- 
ber the Time. 

Cuncil, How long ago do you think it is? 

Mr. Sone. I believe it may be a. Year ago. 

Council, Was there any Poſie in it? 

Mr. Sone. Yes, 1 grav'd the Poſie whilſt he 
took a turn in the Alley: The Poſie was by his 
Direction, (Tibi Soli.) : 

Council. Who did you deliver this Ring to? 
Mr. Sone, I fold it out of my Glaſs to Mr. 
Feilding. ; 
' Council, Swear Mr. Wilkins, (he was ſworn.) 

Council. What do you know of Mr. Feilding's 
buying a Ring of Mr. Scne? The Time when 
this Ring was bought ? 


Mr. Wilkins, It is about a Yer and two Months 


ago; I was by when the Gentleman gave Dire- 
Qtion for it; and I ſaw him write down (Tb: Soli.) 

Council. Then ſwear the Regiſter of Doctors. 
Commons. 3 is Sok 1 5 

be Regiſter of Dodtors-Commons Sworn, 

Council. Shew the Regiſter the Ring. 

Regiſler. My Lord this Ring, was brought by 
my Lady Dutcheſs's Proctor with the Letters. 

The Ring produced, and ſhewn to Mr. Sone 
the Goldſmith, who depoſed, That that was the 
Ring which he made 8 Mr. Feilding ; and 
the Pofie the ſame which My. Feilding directed. 

Council, How do you know it to be the ſame 
which you ſold to Mr. Feilding ? | 

Mr. Sone. I know it to be the ſame by my 
Mark and Work. 

Mr. Cooke, Proctor, ſworn. 

Mr. Cooke. My Lord, there was a Ring brought, 
it is the fame that was exhibited in Court, and 
the Ring was brought firſt of all by the Lady, 
Mrs. Feilding; it was afterwards in the Cuſtody 
of my Brother; my Brother brought it to me, 
and I delivered it to the Regiſter, and believe it 
to be the ſame Ring by the Poſie (T7: Soli.) 

Council, Now, my Lord, we ſhall prove Mr. 
Feilding's coming to Count Ga/las's for a Prieſt. 

Call Conſtantine Pozzy, (who was ſworn.) 

Council, Where do you live 

Pozzy. I am Servant to the Emperor's Envoy, 

0 Do you know Mr, Feilding? 
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Mrs. Price. 1 remember Boucher came down, - . 


| 2713 
Pozzy. I know General Feilding by ſight; 1 
remember one Night he came and asked for the 
Father in Red? I. ted him that he was not within 


ing Father Vanderber, his Lordſhip's firſt Cha 
lain,) but he — — not to be within —ů 4 


I told him that Father Florence, one of the Chap. 
lains was within: Then ſaid Mr. Frilling, call him 


to me ; I did ſo. Upon which Mr. Feiſding gave 


me Half a Crown, Mr. Horenre came immediate 
to Mr, Frilling. | Aiately 


Council, Was there A Prieſt at that Time in 


Red that had a long Beard. 


Pozzy.. My Lord had ſuch a Prieſt then ; af- 
ter Mr. Florence and Mr. Feilding had wary dil. 
courſing ſome Time in the Hall together, Mr. E-- 
rence went, up Stairs to Count Gallas; whilſt Mr. 
Florence was up Stairs, the Father in Red came 
in; I faw Mr. Feilding and the Father in Red 
go away together in the Hackney-Coach before 
Mr. Florence came down. 

Council, What Time was this? | 

Pozzy. It was in November, the begining of it. 

_ Council. Did you hear what Mr. Feilding and 
Mr. Florence did diſcourſe of ? 

Pozzy, No, nothing. ik 

Council, Then ſwear Mr. Florence, (who was 
D 
Council, Give my Lord, and the Jury an. Ac- 
count of what you know of Mr. Feilding's coming 
to you : | | 

Mr. Florence. I have ſeen Mr. Feilding. 

Council, Upon what Occaſion had you any Diſ- 
courſe with hin 
Mr. Florence. It was on Friday Night, 'Poſt- 
Night, about the beginning of November, Conflan- = 
tine Pozzy came under my Chamber-Window, 
called to me, and ſaid, Here is Major General Fri 
ding, he wants one of the Chaplains, he defires 
jp ſpeak. with you. I went to him immediate- 

y, and introduced him into the Hall.. The Ma- 
jor General ſpoke to me in French. Sir, ſays he, 

come here to look for the Father in Red; but 
J underſtand he is not at home; you will do as 
well, be pleaſed to go along with me. He told 
me he had courted a young Lady for ſome Time, 
and now found her well diſpos d, and therefore 
deſir d me to go along with him to marry them. 
I underſtogd there had been ſome Treatment be- 
tween him and the Dutcheſs of Cleveland, and 
therefore I ask'd him whether it were to the Dutch- 
eſs; He did not inform me. I told him I did 
not care to do any Thing out of the Houſe ; and 
deſir d him to let me ask my Lord; ſays he, give 
my Service to Count Gallas and tell him. I went 
up to him and ſpoke to him, and told him the 
Buſineſs Mr. Feilding came about. He bid me, ſays 
he, What you do, do it wiſely. When I came 
down Mr. Frilding was gone, I was told that the 
Gentleman in Red came in, and that Mr. Feilling 
and he were gone away together. 

Council, That which he would have you to 
do, was to have married him with a certain Lady, 
was it not ? 

Mr. Forence. It was fo. 

Council, What Time was that? 

Mr. Florence. It was upon Friday, I am ſure. 

Council, Had you any Diſcourſe with Mr. Feil 
ding after this ? 

Mr. Forence. The next Sunday after this, ſays 
he, I give you many Thanks for the laſt Favour. 
I knew of no other Favour I did him but this. 

Ddddd Council. 


he faw Mr. Frilling beat. 


| ſworn.) 


and defired me to acquaint my Lord Duke of 


land might know of it - I told her 1 did not de- 
ſign to concern my ſelf about it. She told me ffanding all my Kindneſſes, ſhe taxes me with Cold- 
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Council, Then call Matthew Paul, (who was ſhip will find he took Mrs. 1adworth for * 

ſworn.) ö N N | 3. 1 Ft TH” ; dam Deleau. | 7 1 1021 | - 8 
Cuncil* Do you give my Lord and the Jury Diver Letters produced in Court. 

an account of Mr. Feiding's beating a Gentlewo- Council. Call Mr. Lilley. | (He aÞpear 

man; and if any Marriage was claimed at that Council. © Do you know theſe Letters to 15 

aul, Mr. Feilding came to Whitehall-Gate in Mr. Lilley. I am a Stranger to his Hang, 

Boucher callet. 


a Chariot; he litt out of it. There was a Hack- 


ney Coach brought two Women, one of theſe Wo- Council, Can you read and write? 
men got out of the Coach and came up to Mr. Mr. Boucher. Ves, my Lord, I en.. 
Filding Mr. Feilding called her Bitch; the Lady Ouncil. Do yo know theſe Letters to be Mr. 


called him Rague, and faid ſhe was his jamful! Feildings Hand- Writing? | | 
Wife ; at that Mr. Feilding having a Stick, he Mr. Boucher. This is his Hand, I believe [ 
punch d it at her; it happen d upon her Mouth, have ſeen him write an hundred Times ; I pay 
and made her Teeth bleed. He order d the Cen- had the 'Curiofiry to obſerve his Hand, and this 
try to keep her till he was gone, and he would is his own Writing. TIEN: 

ive em a Crown. She ſaid, as I told you be- Council. Then ſwear Frances Beale (who way ſworn,) 

re, That ſhe was his /awfu! Wife, and for that Council. Do you know Mr. Feilding's Hand- 
Reaſon they did not care to meddle with her. Writing? gen ON 15 Gene 
Council, Sir, Do you know what Time this Beale. I do, my Lord. 


was ? | | 8 Council, - Do you know that Letter to be hi; 
Paul. 1 cannot juſtly tell: It was as near as E | . 
I can judge, about the latter End of May. Beale. I have ſeen him write ſeveral Times 


Council, Pray call Mrs. Feilding, and let the and believe it to be his Hand. | | 
Witneſs ſee if he knows the Woman again that Council. Now, my Lord, we will beg the Fa. 
| IO vour to read theſe, Letters, and firſt of all, one 
| Mrs. Feilding called into Court. directed | 1 10 8 11 
Council, Is this the Woman you ſaw ? 


_ Paul. This is the Woman, my Lord, I really To the Counteſs of Feilding. Sanday Night. 


KL | Hope my Deareſt Wife will eaſily believe thi 
Council, Then ſwear Mr. Seymour, ( who was nothing can be Welcomer to me than the A. 
ſworn.) Ef NIN ſurance of her Health; but as I recerud bers but 
Council. Do you know Mr. Feilding ? this Day, I could not have the Felicity of ſeeing 
Mr. Seymour. Yes, Sir. OUTER ne her to Morrow, and ſhe have notice of it; there. 
Council, Do you remember his beating any fore if ſhe thinks fit on Thurſday next at Four 


Woman at Whiehall-Gate ? a-Clock, I will ſee her at Puggy's, and there en. 


Mr. Seymour. Yes, Sir. 552 deavour to repair this tedious Abſence. 
Council, What Time was it? | | Erernally Your own Feilding, 
Mr. Seymour. It was in the laſt Summer, but 


I cannot be poſitive to the Time. Another Letter prov'd to be his Hand by Bouchey 

Council.” you know the Gentlewoman when | and Beale, © | x 
you ſee her ? | 25 

Mr. Seymour. Yes, I do; that's the Gentlewo- To my Deareſt wife, the Counteſs of Feilding. Friday. 


man (pointing to Mrs. Feilding) 1 am ſure of it. Had return'd my Dear Wife's Favou; long be- 


- Cpuncil. What did ſhe fay to Mr. Feilding* - F fore now, but my Lady Dutcheſs's Sickneſs 


Mr. Seymour. She faid to him, you are a Rogue, on one hand, and more than ordinary Buſineſs ( 

I am your /awful Wife. + DEUOT 'V which I will give my Dear a particular Account) 

Council, Then ſwear Captain Eaton, (who was on the other hand, has not given me a Moment f 

£2 | : | . Time to write to my Love. Puggy brings you the 

Council, Captain, do you know any Thing of Ser of Knots you deſir d, and the Pattern of the 

Mr. Feilding's beating a Woman? g DamasR , or if deareſt Life wants any Thing 

Captain Eaton. I was at the King Arms Ta- elſe, ſhe may wah Pleaſure command it; for I am 

vern, and whilſt I was there, the Drawer came ver ſo well pleas'd as when employ'd by my 

to me, and told me there was two Women would Peareſt Wife, and muſt be ever her affectionate 
ſpeak with me; this Woman (pointing at Mrs. Hysband, till Death, 


Teilding) and another, whom ſhe call d Mother. Feilding, 


She told me ſhe was married to Mr. Feilding, 


before he was married to my Lady Dutcheſs ; Another Letter proved by Boucher and Beale. 
| Nov. 27. 1705. 


Northumberland with it, that the Dutcheſs of Cieve- T 7 E laſt | re J _ For my —_ "Y 
as mortified me much, ng, that notti 


ſhe had been much abuſed by him. neſs in my Letters, which I call Heaven to wit- 
Council, What Time was this ? neſs JI never in the leaſt intended; and beg my 
Captain Eaton. It was ſome Time before the Deareſt to give me ſome Warning before ſhe taxes 
1 232 Auguſt E E was the latter End of Zune, me of Unkindneſs. Puggy tells me that my Dear 
or beginning of July. 
Council. Was it before the Difference between ſhe will put off till another Day, becauſe I am ob- 


Mr. Fei/ding and my Lady Dutcheſs ? liged to be at her Grace's to morrom all the Af- 
Captain Eaton. It was before that Time. ternoon, and till late at Night; but oy ate Day 
Council. Now we ſhall produce Mr. Feilding's my Dear ſhall find ſhe is always welcome to ihe 


own Letters, where under his Hand your Lord- Arms of him who loves her more than 2 
„ elf + 


— — 
— - — 


deſigns to come to Town to Morrow, which I hae 


thi 


that I am, 


ſelf ;, and I. ſhall never fail of giving ber freſh Proofe 
02s. 414% #145 493595 :43þ I 
Her Loving and Affectionate Husband, 
| Feilding. 


Juſtice Powe/. It is plain it is his Hand; and 

that he wrote to one whom he terms his Wife. 
Council, Do you know theſe Letters to be writ 

by Mr. Fe:/ding, and ſent to his Wife? ID 

© Mrs. Villars. I have ſeen them before, and I 


believe them tobe Mr. Feilding's Hand. I faw Mr. 


Feilding write them, as well as 1 can ſee by my 
Eyes; and when he had writ them, he deliver d 


them into my Hands, and order'd me to deliver 


them to his Dear Wife. 50 
Council: What does he mean by Pxggy, in his 
Letters? Who is Puggy ? 
Mrs. Vi//ars. He us d to call me Piggy. 
Council, My Lord, We have done tor the pre- 


ſent, (having proved clearly his Marriage with this 


Woman) without Mr. Feilding denies his Marriage 
to the Dutcheſs of Cleveland. | 

Mr. Fyilding. My Lord, I own my Marriage 
with the Dutcheſs of Cleveland. 


Tuſtice Porwe/. Mr. Feilding, You have heard from 
the Evidence that hath been given againſt you, That 
you were married to another Woman, before you 
were, married to the. Dutcheſs of Cleveland : And 
now is the Time to make your Defence. 

Mr. Fei/ding. All the Evidence againſt me, con- 


fiſts in what Mrs. Villars hath ſaid : She is the only 


Eyidence that ſivears poſitively to this Fact; the 
relt are very inconſiſtent with themſelves. I beg 


of your Lordſhip, in a Caſe ſo nice as this is, where 


my Honour and Reputation, and every, Thing that 


is dear lies at Stake, that the Evidence in this Cauſe 


may be clear and poſitive. Mrs. Vilars (my Lord) 
hath forſworn her ſelf; 1. In that ſhe ſwears ſhe 


cut Mrs. De/eax's Hair: Mrs. Deleau takes notice, 
that ſhe never cut it. And as to her Reputation, 


its ſo bad, that when our Witneſſes are heard, I 


hope your Lordſhip will ſee little Reaſon to believe 


any thing ſhe ſays to be true. My Lord, We 
will prove, that ſhe hath been in Cuſtody of a Ma- 
ſter of Br:dewe! ; that there ſhe hath received the 


Correction of the Houſe ;: therefore I think ſhe is 


not fit to appear as Evidence in this Court. She 
ſwears, That the Singing - Woman was at the Mar- 


riage; but it appears ſhe was not, for the Singing: 


Woman contradicts it. And as to this Mrs. Wad/- 
worth, who they ſet up, ſhe was married to another 


Man, one Bradby. 


Juſtice Powe/. I muſt deal plainly with you 
Mr. Feilding, from the Proof: I cannot ſpeak o 
Mrs. Villars's Credit, for ax is an ill Woman (no 
doubt) from her own Evidence, in that ſhe put a 
falſe Woman upon you : But her Evidence is well 


ſupported by Circumſtances of Time and Place 


and all of them put together, bid fair for a Proof, 
that you were married to this Woman. You may 
call what Witneſſes you pleaſe to Mrs. Vi/lars's Re- 
putation, and they may be heard. No Woman of 
Reputation will bring a mean Woman to a Man, in- 
ſtead of a Perſon of Quality. I think you «ſay, 
Mrs. Wadſworth was married to another Man at the 
fame Time: Indeed that will be to the Purpoſe, if 
you can make it our. 

Mr. Feilding. My Lord, I can. She was mar- 
ried to another Husband, one Bradby. Call Eliza- 


beth Paſſer. ( Who was ſworn. ) 
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- Juſtice Powel. Do you call this Woman to | 
Witneſs to the Marriage mn ha 
Mr. Feilding. My Lord, Ido. 

uſtice. Poel. Do you know Mrs. Wadſworth > 
S. Baſſet. My Lord, I do not know her from 
another Woman ; but there was a certain Woman, 
Two or Three Months ago, came to take a Name 
out of the Regiſter-Book. © ac | 

Cuncil. What Regiſter, do you ſpeak of? 
4 Baſſer. The Regiſter of Marriages in the 

cet... . 

Council. Who keeps that Book? - 
Mrs. Baſſet. I keep it at preſent : My Father- 
in-Law is the Keeper of them; but he is fick, and 
therefore he hath left them in my Charge. 

Council, Where is your Father ? 

Mrs. Baſſet. He is not able to appear. 

Council, Do you keep them in your Cuſtody ? 

Mrs. Baſſet, Yes, I do. x FP 

Council, Does no body elſe come at them but 
your {elf ? E ENT 

Mrs. Baſſet. No, not this Twelve-month ; ſince 
thay hoy been in my keeping. 

uncil, Who then makes the Entries > 

Mrs. Baſſet. Theſe were my Father's Bcoks when 
he was in Health. | | 

Council, What can you fay of this Woman ? 

Mrs, Baſſet. I do not know her. But ſome 
Time ago there was a Woman came to my Houſe : 
She told me, ſhe wanted to ſpeak with Mr. Baſſer. 
I told her, the could not T with him. She 
preſſed to ſpeak with him: But when I told her he 
was ill, and could not be ſpoken. with; ſays the to 
me, Here is a — in your Book, of one Lil 
Bradby and Mary Wadſwerth. Says ſhe to me, If 
you'll put it out of your Book, III give you a Piece 
of Money. | 
0 ra Is this the Woman that made you this 

er ? IM 

Mrs. Baſſet. I will not ſwear to the Woman: 
I never ſaw her but that one Time, my Lord. I 
am not poſitive in the Matter; but I —— it is. 


The Certificate of the Marriage read. 


Lilly Bradby Marryd to Mary Wadſworth, 
the 28th of October, 1703. The Man of Sr. 
— the Woman of St. Margaret': Weſt- 
minſter. 


juſtice Powel. Who usd to write down the 
Certificates in the Regiſter-Book ? 

_ Baſſet, Several People, my Lord, we hir d 
to do it, | | 


[The Place of the Regiſter ſhewn Mrs. 
Baſſet 


Council. Have not you your ſelf look'd upon 
this Place now given as Evidence ? 
Mrs. Baſſer.. Yes, I have. 
Council, Whoſe Hand is that ? | 
: ; [Pointing to the Certificate. 
Mrs. Baſſet. It is my Father-in-Law's : He that 
was Clerk of the Fleet. | 
Council, Is the whole Leaf of his Hand-Wri- 
ting ? | 
Mrs. Baſſet. I cannot tell. 
uſtice Powel. Can you read Writing? 
8. Baſſer. Yes, my Lord. 
[ The Certificate view'd by the Court, and prov d 
to be a different Hand from the reſt. 


Council, There are Hands various in this Book. 
Ddddd 2 Mrs. 


ay it was Mrs. Wadſworth. 
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Mrs. Baſſer. My Husband's Brother us d to Villors and the Colonel; and I never heard of any 
make Entries ſometimes. Marriage between Mrs. Bradby and Mr. Fe; Ming 
Sir James Mountagne. Does your Kusband's Bro- but between Mr. Feilding and Mrs. Villars. q 
ther uſe only to make Entries at the latter End of =Councul. When was this Diſcourſe between you 
the Book ? FI | and Mrs. Villars ? | 
Mrs. Baſſet. I don't know. | Mrs. Drinkeater. J cannot tell exathly the Day; 
| Council, Do you know when the Entry was but the Time they were matry'd was the Fifth 
made? | | Novenber was Twelve-month, as ſhe ſaid. 
Mrs. Baſſer. I do not know when the Entry was Sir James Mountague. You pretend to ſay, ſhe 
made. ſaid, That if Mr. Feilding gave her 407. ſhe would 
Council, Do you remember, that there were do more for him, than the would do for a great- 
Gentlemen with you to examine the Book ? er Sum from my Lady Dutcheſs, How long was 
Mrs. Baſſet. Yes, Sir, there were. this ago when ſhe ſaid this? 
Council. Did you fhew them this very Book ? Mrs. Drinkwater, It was about Three Months 
Mrs. Baſſet. I did not; becauſe Mrs. Wadſworth or better. n 
ſaid there would be ſome Trouble about it. Council, Where was this Diſcourſe, pray ? 
Council. Have you ſeveral Regiſters at the fame Mrs. Drinkwater. It was at her Lodgings, when 
Time ? . ſhe lodged at the Back- ſide of Red Lion Square, at 
Mrs. Baſſet. Yes ; there are ſeveral Miniſters, a Widow-Gentlewoman's Houſe. | 
and therefore are Entries made in feveral Books. Council. How came you to be there when this 
Council, Why were you ſo friendly to Mrs. Diſcourſe was ? 


| Wadſworth ; when the Gentlemen came to examine Mrs. Drinkwater. She, ſome Time before, gave 


the Book for this iſter, and you ſhew'd them me an Invitation to her Lodgings ; and 1 went to 
other Books inſtead of this? give her a Viſit, and then this Diſcourſe happen d. 

Mrs. Baſſet. I did not ſhew them that, be- Council. Who was by then? | 

cauſe Mrs. Wad/worth defired me. Mrs. Drinkwater. None but I and She. She 
Council. What did Mrs. Wadſworth give yon? faid it was Want and Neceflity, that made her act 

Mrs. Baſſet. She gave me nothing. I will not afteathis manner. | 

| | Mr. Feilding. Did ſhe not ſend for you, to tell 
Council, Do you remember you ſhew'd any. you the was going to forſwear her ſelf ? 

Books to theſe Gentlemen, where there were Mar- Mrs. Drinkwater. She talk d of it firſt. 

Tlages regiſtred in 1703 ? | ; Council. When did vou tell the Colonel of it? 

Mrs. Baſſet. The Book is at Home in my Mrs. Drinfwater, I do not know juſtly the 
Houſe. | X TW. | 

Council, Do you keep Two Books for the Regi- Council, How long have you been acquainted 
ſter of Marriages, for one and the fame Year and with Colonel Fr-:1drng ? | 
Time? _ ES Mis. Drinkwater. Not but ſince this Thing hap- 

Mrs. Baſſet. There are ſeveral Books; and we d. I never had any further Converſation with 
Enter ſometimes in one, and ſometimes in another; him, than to ſpeak in her Behalf to him. But I 
by reaſon that there are ſeveral Miniſters, and each have this further to ſay; That an Outlandiſſi Man 
hath his particular Book. 5 | came to me about a Fortnight's Diſtance, and ſaid, 

Council, Did the Gentlemen ask you at that If I could do any thing on the Behalf of the 
Time, whether there were more Books of Mar- Dutcheſs of Ceveland, it would be a conſiderable 
riages ?* | Sum of Money in my way. 5 

Mrs. Baſſet. I do not remember. Council. Where do you live your ſelf ? 

Council, How many Books have you of that Mrs. Drinkater. 1 live in the ſame Houſe where 
Year ? E * Mrs. Valars lodged : I am a Servant to one Captain 
Mrs. Baſſet. But Two. | | Howard : My Mafter is now in the Service. 

Council, Did you ſhew them any falſe Book > Council Who lives in the Family? 

That is, Did you ſhew them a falſe Regiſter of Mrs. Drinkwater. We have none but a Footman, 
Marriages for a true one ? and my Maſter. | 
Mrs. Baſſer. I know nothing of that. Mr. Feilding. Call Mrs. Engh/h. 


Mr. Ferlding. Call Mrs. Drinkwater. Wo W ho was ſworn. 
| Ibo was ſworn.) anc Potrel. What have you to ſay ? 
uſtice Powel. Do you know Mrs. Villars? Mrs. Engliſh. My Lord, I went down-to Mrs. Vi/- 


8. Drinkwater, I have known her above a /ars's Lodging the Morrow after laſt Valentines Day, 
Year. 5 for ſome Money; for I waſhed for her: Says ſhe, 
Juſtice Poel. What is her Character and Re- I have none at preſent, She told me, ſhe would 
putation? 1 ſend to her Spouſe for ſome. A Gentleman came 
Mrs. Drinfwater. I know nothing of that - - in and faid, I have none for you: Says he, My 
But I know ſo far of her, That ſhe faid ſhe was Maſter fays, If a Crown will do, he will ſend it 
married to Colonel Feilding on the Fifth of No- you ont of Charity ; but he cannot ſupply your 
vember: dhe accordingly gave it out that the was Extravagancies. On the Fifth of November (the 
with Child by him. And that ſhe told me, that faid) ſhe was marry d to Mr. Feilding; and ſhe ſaid, 
the Dutcheſs of Cleveland proffer d to give her ſhe would have Money from Mr. Feilding, or the 
200 J. and 100 JL a Year, for Fifteen Years, if ſhe would ſend her Soul to the Devil. 
would prove a Marriage with Mr. Feiding: But Mr. Feuding. Call Mrs. Fletcher ; (who was 
that the would do more for Mr. Fei/ding for 40 J. ſworn.) Give my Lord an Account of what you 
than ſhe would for the Dutcheſs of Cleveland for a know of Mrs. Villars. | L314 
much greater Sum. And faid, it was purely Want, Mrs. Hetcher. All I know of her and Mrs. Brad- 
that made her comply with my Lady Dutcheſs's by, is, Mrs. Villars lived with me a Twelve- 


Defire, I have read all the Letters between Mrs. month. She told me ſhe had had Two Baſtards ; 
2 one 


> 
of 
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8 by my Lori Torrington, the other by my Lord 


Stamford. © 4 | 8 
Juſtice Powe/. How long was this ago, that ſhe 


was at your Houſe. for a Twelve-month ? 


Mrs. Fetcher. It was about Four Years ago. She 
confeſs'd ſhe had had Two Baſtard-Children ; and 
that ſhe had been in Bridewe/. I have nothing more 
than from her own Tongue, that ſhe was a very in- 
famous Woman. 8 

Sir James Mountague. Miſtreſs, How long have 

ou been acquainted with Mrs. Vilars ? 
© Mrs. Fletcher, She was recommended to me by 
one in the Court, and by her good Behaviour, 

Sir James Mountague. Would you have a Cor- 
reſpondence with a Woman that had Two Ba- 
ſtards? Pray what is your way of Living in the 
World ? 

Mrs. Fletcher, My Husband is a broken Mer- 
cer ; he allows me 20/. a Year. 

Council, Whar Vocation are you of ? 

Mrs. Fletcher. I drive little Trade, but work 
Plain- Work. 

Sir James Mountague. You are acquainted with 
Mr. Feilding; are you not? 

Mrs. Fletcher. I know him. 

Council, How long have you known him? 

Mrs. Fletcher. About Three or Four Years. 

Council. You would not ſcruple to aſſiſt Mr. 
Feilding, if he wanted a fair Lady. Look upon that 
Letter, and ſee whether it be your Hand-Writing, 


or no ? 
Then a Letter was ſhewn her. 

Mr. Longford. If you deny it, we will prove it. 

Mrs. Fecher. It is my Hand-Writing. 

_—_ Powe/, Miſtreſs, You can ſay no more 
ok it. h | 
Mrs. Fletcher. No, my Lord. 

Mr. Feilding. Call Mrs. Gardiner. 

| [Who was ſworn. | 
. Potrel. What have you to fay ? | 
rs. Gardiner. My Lord, Mrs. Villars lodged 

in my Houſe ; and ſhe eame one Morning. 

Council. hen was it? 

Mrs. Gardiner. It was the 6th of November 
laſt was Twelve- month: She came in then, and 
had been abroad all Night. She told me, ſhe was 
married to Colonel Frilding. She gave a Pair of 
Gloves to me, and to this Gentle woman; and like- 
wiſe gave Favours and Garters in the Houſe. But 
ſne deſir d me to keep it ſecret. Mrs. Bradby, a- 
bout a Fortnight or Three Weeks before Chriſtmas, 
came into Mrs. Villars's Lodging, and happen d to 
fall down as if ſhe had been in a Swoon; and with- 
in a few Days ſhe fell in Labour. | 

Juſtice Powe/. Was it a Boy, or a Girl, ſhe was 
deliver d with ? | 

Mrs. Gardiner. I was not there. It was not at 
my Houſe, but at new Lodgings. 


Juſtice Powe/. Where was it ſhe was brought to 


Bed ? 
Mr. Feilding, We can bring Evidence of that, 
my Lord. | 

Juſtice Pow¾el. Woman, How can you ſwear, 
that ſhe was brought to Bed before Chri/lmas ? 


Mrs. Gardiner. I may fay it, my Lord, becauſe. 


here is one, I believe, that will ſivear it. Mrs. Vit 
lars her ſelf told me fo ; and the Midwife ſaid ſhe 
deliver'd her, for which Mrs. Bradby gave her a 


Guinea. The next Day after her Fall ſhe was very 


ill, and continued ſo till ſhe was brought to Bed. 
_ Powel. Was ſhe big ? 
Mrs. Gardiner. She was palt breeding; ſhe was 
very big. | 


N * A 1 call d agam. «+ 
. Juſtice Powe at can you ſay abou 1 
Bradby's Labour? * | $4578 _ 

Mrs. Drinkwater. My Lord, Mrs. Villars and 
I were at Mrs. Bradby's Labour, 

Council. When was this?: ; 

Mrs. Drinkwater. To the beſt of my Remem- 
brance, it was about a Fortnight before Chriſimas; 
but ſhe did not look before February. I do not 
know, but the Fall ſhe had in Mrs. Vi/ars's Houſe, 
—— be the Occaſion of her coming before her 

ime. | 

Juſtice Powe/, Was ſhe deliver'd of a live or 
dead Child ? 5 
WF: Drinkwater, I do not remember that, my 

rd. 

Council. Was it a Boy, of a Girl? 

Mrs. Drinkwater. I know not that neither. 

Juſtice Powe/. I thought verily that if you were 
at her Labour, that you could tell whether the had 
a Child, or no Child ?. 

Mrs. Drinkwater. There were others that were 
at her Labour, can juſtify that the Midwife ſaid {he 
had a Child. | =. 

Council, Don't you know what became of the 
Child afterwards? | 

Mrs. Drinkwater. To the beſt of my Know- 
ledge, I think it dy'd as ſoon as it was born. 

bouncil. Juſt now you faid, you did not know 
whether it was alive or no? 

Mrs. Drinkwater. Here is Madam Luet will ju- 


ſtify it. 
Mrs. Villars called again. 4 

Juſtice Powe/, Mrs. Villars, Do you know ſhe 
was with Child ? 

Mrs. Villars. I know that ſhe miſcarried. 

Council, What time was it? 

Mrs. Villars.. After Chriftmaſs. 1 3 
Mr. Fei/ding. Call the Keeper of the Houſe of 
Correction, (who was Sworn.) by 

Juſtice Powe/, What can you ſay? _, 

Keeper. All that I know of Mrs. Villars, is, 
that ſhe was a Priſoner in the Houſe where I live. 

Juſtice Powe/. Where is that? | 

Keeper. In Weſiminſter. I remember this Perſon 
was in my Cuſtody above Five Yeats ago. 

Juſtice Powel. Had ſhe the Correction of the 
Houſe ? | | | 

Keeper. . She had not the Correftion of the 
Houſe, becauſe ſhe was then with Child. 

Mr. Feilding. Call Mr. Minors, (who was Sworn.) 
- Juſtice Powe/. Mr. Minors, What have you to 

> 
"Mr. Minors. My Lord, in Ofober was Twelve- 
month, when Mr. Fci/ding lodged at Mrs. Heath's, 
I was then with Mr. Feilding almoſt every Day; 
I ſa this Woman there every Day, except 
Saturday and Sunday. I dind there, and there 
was Mrs. Margaretta, and ſung theie Songs which 
ſhe ſpoke of now. Two or three Days after this, 
Mr. Feilding communicated to me his Treaty of 
Marriage with the Dutcheſs of Cleveland, and ſpoke 
to me to ſettle ſome Writings between them, (Hie 
produced the Moitings.) Mr. Teilling deſired me 
that I would be ready with them by the beginning 
of November, or the latter end of Ofpher. This is 
all I can ſay of this Matter. As to the Women, I 
faw theſe, and Abundance of common Women of 
the Town : I ſaw him take no more notice of Mis; 
Bradby, than be did of any of the others. 
Juſtice Powe/, When did you fee Mageretta 


there 2 | * Mr, Mi: 


* 
» 
* 
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Mr. Minors. 1 cannot ſpeak to a Day; but ſhe Mr. Fei/diag. Now this ſort of Defence does, in we 
was at Dinner when I dined there about Ofober was great meaſure, admit the Thing we contend for, Jfig no 
Twelve- month. Marriage with Mrs. Wadſworth ; and whether he ene 

Mr. Feilding. Call Mr. Chomley. : hath made it ap that this Marriage is null ang the 
| | [ Who was ſworn. | void, ſhall be taken into Conſideration next, by Th 

Tuſtice Powel. What can you ſay ? making ſome few Obſervations on the Nature of the Be 

Mr. Chomley. My Lord, Not long ago there was Evidence that he hath produced to prove this Wo- Fe 
2 certain Perſon taken up, by the Name of Villars, mans Marriage with another Man. He fays ſhe io the 
about a Twelve-month ago. | the Wife of one Lilly Bradby. That Man, by the ali 

Juſtice Powel. Do you know her, when you ſee her? Book, is deſcrib d to live in St. Fames's, and the las 

Mr. Chomiey. My Lord, I believe that is the Woman to be of St. Margarer's Weſiminſler, Rut Lo 
Perſon ; ( pointing at her) but whether ſhe was he hath not ſo much as given you any Account ber wit 
committed or not, I cannot ſay. I have ſeen her di- here is ſuch a Man in the World, that be woll ed] 

vers times at a lewd time of Night, when ſhe bave to be the ſuppos'd Husband of this Woman. In the 
ought to have been at home. | the next place they have not undertaken to pred uce ſon 

A Letter produc'd of Father Dryan's, and ſhown one Witneſs that was by at this Marriage, no ,», Kne 
to Mr. Florence. (Mr. Florence Sworn.) Witneſs. And what do they rely upon to prove pro 

Council, Mr. Florence, Do you know this Letter? this Wedding? Truly, nothing but the Regiſter-Book, it 

Mr. Florence. I have ſeen it, and given an An- and the Man that keeps the Regiſter-Book is not her 
ſwer to it accordingly. | here. It's true, indeed, they fay that it's a true ſon 

Council. Is it Dryan's Hand ? Regiſter, but we defire the Jury may inſpe& it; IWr 

Mr. Florence, I cannot ſay poſitively it is his for it appears by divers Circumſtances to be 2 Mr 
Hand. There are ſome more of his Letters in the Counterfeir-Entry ; for it is written in another Cha- mat 
. Houſe ; I cannot believe, or diſbelieve it. rater than what the reſt are; and it is written in 15 

Council, Could Francis Dryan ſpeak Enghſh ? the lower part of the Leaf, where we may ſuppoſe 

Mr. Florence. Very little. a Vacancy left to inſert ſuch a thing as this is, upon Th 
Council. How long was he in England? occaſion. The Perſon that wrote it is not here. 

Mr. Florence, About Eleven Months. He hath The whole Year that is ſet down here, is all extire}y To 
been gone a conſiderable Time. one Hand Writing ;, and it is not at all like the Writing 2 


Tuſtice Powel. This Father that is now gone, of this Entry. I think they pretend to ſay, there js 
Did he ſpeak Engliſh at all? ſomething of the like Hand-Writing in the fame 
Mr. Eorence. He was learning of it. Some Fng- Book; and that they make uſe of to be a corrobo- 


liſh he could ſpeak ; for I taught him from time ro rating Circumſtance. But that appears likewiſe to 
time: be at the latter end of another Book. The Book 


Juſtice Powel. Do you think that he could en- is R/ d, and this Entry is writ below Lines without 
quire for Mr. Fei/ding in Engliſh ? a Rule. = a | 
Mr. Evrence. I believe he might ſay, Is Mr. My Lord, this is what I think fit to take Notice 


Feilding at home? But could ſpeak little Senſe in upon the View of the Thing. We had an Intima- 
tion given us of this Book. It was rumour'd about 


Engliſh. | 
4 | Juſtice Powe/. Do you think that if he were the Town that this was the Defence which we were 
= defired to ſpeak theſe Words, I rake this Man for like to meet with. Therefore we did ſend to all 
| my Huſband, that he underſtood ſo much ? "Places where ſuſpicious Regiſters were kept, and 


Mr. Eorence. I believe he might ſay what ano- among the reſt to this Fleet. Regiſter. My Lord, we 
ther ſaid before. 3 ſhall ſhew you that our Witneſſes went to enquire 


Then the Queens Council Reply d. | for this Book; but there they found no Book where 
Sir James Montague. My Lord, Mr. Feilding's this Entry was written. It's a very unaccountable 


not deny that he dire 
Soli. So that, my Lord, he gives no manner of 


Defence conſiſts of Two Parts. Firſt, he does en- 
deavour to falſify his Marriage with Mrs. Wadſworth, 
by contradiQting the Evidence of Mrs. Villars ; and 
for that he calls divers to prove Mrs. Villars to be a 
diſhoneſt Woman. My Lord, we think there is no 


Occaſion for us to make a Reply to that Particular, ſince 


we our ſelves do not pretend to ſay ſhe is a Woman 
of very good Reputation. That which we inſiſt 
upon is, that Mr. Fei/ding hath been impos d upon, 
and marry'd this Woman; and this we hope we 


have prov'd not only by Mrs. Villars's Evidence, but 
by other concurring Circumſtances, which are ſo 


ſtrong, that they cannot poſſibly be deny d. And 
as to theſe Facts, he hath not at all contradicted our 


Evidence. For he does not ſo much as give your 


Lordſhip an Account how he came by the Ring, or 
for what End and * he beſpoke it. He does 
ed the Poſy of it to be Tibi 


Anſwer to all theſe Matters. 

In the next place, he ſeems to admit that he had 
been fooliſh enough to be thus impos d upon by 
theſe Intrieguing Women. But, ſays he, they have 
rot gain d their Point; for this impoſing upon me 
ſignifies nothing, becauſe this Woman was Wife to 
another Man, when we faid ſhe was marry'd to 


thing that this Book ſhould be concealed. Here is a 
Woman indeed gives you a Reaſon why ſhe did it. 
She ſays ſhe did it, becauſe ſhe was deſired to keep 
it ſecret by a Woman whom ſhe never ſaw before; 
and of whom ſhe fays ſhe never had a Penny. This, 
methinks, is very extraordinary, Bur this very 
Book was ſhown them, if my Inſtructions be true, 
and the Place where this Entry is made was then a 
Blank, and filled up fince. There was no ſuch En- 
7 at that time when they look d upon it. This is 
all we ſhall ſay in reſpect of the Regiſter, which is 
all the Evidence they bring to prove this Marriage. 

Bur there is another thing they inſiſt upon; They 
make it an ObjeQion, That this Father in Red was 
ſeen at Dinner with the Dutcheſs of Cleveland, 
after Mr. Fei/ding was mairy'd to my Lady Dutcheſs. 
As to that Matter, we ſay it does not appear when 
that time was; nor do they make it out that the 
Father in Red did know that he was married to the 


Dutcheſs of Geveland at that time; tho' in Fact 


they might be marry d. Twenty People might be 
at Dinner there, and yet might be ignorant of this 
Marriage. It's poſſible that a Man may eat and 
drink with another, and yet not know whether he be 
married or unmarried. They do not make it appear 
that there was any Occaſion given at Table that 


would 


I +06; | 
could give Riſe to ſuch a Diſcourſe, The Man 


not having an Opportunity to ſpeak of it, To what 


end and purpoſe ſhould he do it ? The next thing 
they infiſt upon, and have endeavour d to prove, is, 
That Mrs. Feilding was with Child, and brought to 
Bed the Chriſtmaſs after ſhe was marry d to Mr. 
Feilling. But they do not pretend to tell whether 
the Child ſhe was brought to Bed of, was dead or 
alive; or whether it was a Boy or à Girl; but at 

laſt it proved a Miſcarriage. We have given your 
Lordſhip an Account how it is likely ſne ſhould be 
with Child; for we have proved to you undoubt- 
edly that ſhe was married to Mr. Feilding; that 
they lay together ſeveral times; and we have no Rea - 
ſon to ſuſpe& Mr. Feillim's Ability. Mr. Feilding 
knew ſhe was with Child by him. He was the 
proudeſt Man in the World of his thing, and call d 
ir young Lord Tunbridge. To prove this, my Lord, 
here is a Letter written by himſelf. The Stile is 
ſomething peculiar too, it is directed, To the beſt of 
Wives; Anne Counteſs of Feilding. Now, my Lord 

Mrs. Delcau, whom Mr. Feilding thought he had 
married, her Name is Anne, but Mrs. Feilding's Name 
is Mary. 

The Letter produced and proved by Boucher and 

Beal, and it was directed, 


To the beſt of Wives, Anne Counteſs of Feilding, 
at Waddon, 


Novemb. 14. 1705. 


Here is nothing can pleaſe me more upon this 
Occaſion, than to hear my Deareſt Wife ſay I 
had made ber ſick, by turning her Liver; for without 
that we could not hope for a young Lord Tunbridge 
which would be, the next to my Dear ber ſelf, the 
moſt welcome Preſent to my Arms. Make baſte then, 
my Deareſt Life, to Cultivate the young Spark; and 
be ſure you don't ſtarve my Boy. As for your coming 
10 me, it wholly depends upon your ſelf, who can beſt 
judge when it is moſt proper to come to ne; which 
you can do, by giving out you are to ſtay all Night in 
London; and then you and Puggy have nothing to do 
but to come to me at Bed-time, and ſo we may go to 
Bed and lye till Morning, when FOEBY may come 
again and call you. Adieu my Soul's Love, whom I 
muſt ever value more than Lite. Feilding; 

Council, Call Mr. Longford (who was Sworn.) 

Sir Ja. Montague. Were you directed to go to 
the Fleet, and look into the Regiſter-Book. 

Mr. Longford. Mr. Attorney General telling me 
that he heard there would be ſome Pretence of a 
Marriage that would be ſet up, adviſed me enquire 
after it. I was informed, that ſome Certificate was, 
or would be given in the Feet. I went with Mr. Reſ- 
corloe to fee the Books. We look'd all over thoſe 
Months for the Year 1703. This Book is the very 
Book I take it to be, but am not poſitive. That 
which we ſaw, I obſerved had an Entry dated the 
Year 1705. before the Marriages in the Tear 1704. 
in yellowiſh Ink at the Top of a Leaf. 

Council, Call Mr. Reſcorloe (who was Sworn.) 

Sir Fa, Montague, Do you remember that you 
ſaw that Book? 

Mr. Reſcorlove. I do remember that I ſaw that 
Book with Mr. Longford. Mr. Longford and I went 
by the Attorney General's Order, to ſearch the 
Books at the Fleet, to ſee whether we could find 
any Entry of Lilly Bradby's Marriage with Mrs. Wad/- 
worth, "This Woman that gave her Evidence here 


brought in this Book, and we look d back for three 


Years. We found no ſuch Entry as ſhe ſhows here 
in this Book, We ask d her again, whether there 
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Fortnight ago. I ask'd her, Whether ſhe ſhewed 
them this Book? She faid, ſhe had ſhewed them 
this Book, and they gave her a Shilling for ſearching 
it. She ſaid rg there was no ſuchCerrificate 
entred in the Book, and that there was zo other Book 
for the Entry of Marriages; We ſearchd the 
Month of October more ſtrictly; we look'd for the 
very Certificate with the greateſt Care and Induſtry 
that could be. We went to Baſſett's Houſe, who, 
this Woman ſaid, was not at home. She laugh d in 
her Sleeve, and ſaid, he was a'doating Man; and if 
he ſpoke two Words, he could not ſpeak a third. 
1 do really believe this to be the Book. I took 
good Notice of the Blank'-where this Certificate is 
entred, and did remark that there was a vacant 
Space under this Certificate, where was no Writing. 
Mr. Longford and I turned back again to the Year 
1705, which was put before the Year 1704, and 
obſerved it then, as it appears now, to bethe Book, 
Except this Entry. I do believe it to be the ſame 
Book we then faw. | | 
Sir Ja. Montague. There is but one thing more 
that I would mention, which is, that the Woman in 
the Top-knot confeſs d that this Letter was her own 
Hand-Writing. I deſire it might be read. | 
The Letter was read. It is directed. 
To Major-General Ferilding. 1 
| - Tueſday Morning, 
LL that know the Name of Major-General 
Feilding, muſt own the Generous and Chari- 
rable Actions that your Honour daily beſtows upon 
'em. I. among the reſt, ſhall ever acknowledge your 
Goodneſs, It's Neceſſuy that forces me to diſpoſe of 
this Picture. Pur Honour is a nice Fudge of Paint- 
ing, as well as an Admirer of ſuch Pieces, which 
makes me bumbly preſent it to you firſt ; and in ac- 
cepting the ſame, your Honour will highly oblige, as 
well as ſerve, 


Tour bumble Servant, 
M. FLETCHER, 


POSTSCRIPT. 

Long to fee you. For your Encouragement, to grant 
me that Favour ; I am now acquainted with a young 
Lady that's Pretty, and lives in good Faſhion. Tour 
Honour will oblige me in letting me receive your 
Commands. 


Juſtice Poel. Gentlemen of the Jury, The Pri- 
ſoner, Mr. Robert Frilding, ſtands Indicted for a 
capital Offence, for Felony, in marrying a Second 
Wife, his Firſt being then Alive. This is the 
Offence charged againſt him. The Council for the 
Queen have called ſeveral Witneſſes to prove this 
Matter upon him. And the firſt is one Mrs. Vi/lars. 
She hath given her Evidence from one end to the 
other, if you believe what ſhe ſwears. She ſears, 
that one Mrs. Streights came firſt to her Lodging, 
and ſhe was not at home; but left word that ſhe 
muſt needs ſpeak with her ; that ſhe was always out 
of the way when any thing offer'd that would do 
her a kindneſs; and that it would be 5007. out of 


her way if ſhe did not ſee her. It ſeems, that 


when Mrs. Srreights met her, ſhe acquainted her 
with Mr. Feilding's Inclinations; and being inform'd 
that ſhe was acquainted with the Lady, that ſhe us'd 

to 


759. 
were any other Books of Entries of Martiages? She 
ſaid, No. I ask'd her, whether there had any 
one there to ſee after ſuch à Certificate? She aid. 
there was a Woman and a Man about - a Week ot | 
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her Hair, thought that ſhe might have ſuch was the Queſtion. The Lady thought | 1 
in Tarereft in her, . to be made ſerviceable to Chamber beſt; he thought ſo too. Wel the 1 Bed. 


knew 


ing the Matter about; which if ſhe was, it might the Bed-Chamber it muſt be. The Prieſt did wal k 

be er 500 L to her. Mrs. Villars undertakes Water, Salt and Roſemary, Things that — * 1 

the Buſineſs to bring Mr. Frilding and Mrs. De- in performance of the Ceremony; Boucher was 1 

leau together ſhe did readily accept of itz thereupon fent down for them; he brought up Water and 8 

Mr. Frilling and ſhe diſcours d together concerning Salt, but could get no Roſemary; after theſe Things = 

this Matter: She told him ſhe was acquainted were brought up, Boucher the Servant was turned = 

with Mrs. Delrau, and that ſhe would do the beſt out, and the Doors were ſhut. Then there was be! 

ſhe could to bring it about. Mr. Frilding upon no body , prefent but Mr. Feilding, the Lady, the anc 

this went to Mrs. Deleau's Country-Houſe at Wad- Prieft and Mrs. V3//ars. Then the tells you of the ane 

don in Surry, that thereby the Lady might have Ceremony of the Wedding, the Ceremony of "4 ” 

an Opportunity of ſeeing him. She ſays, Mr. Water, and the Ceremony of the Ring. After 

Feilding told her that he had Acceſs to the Gar- that was done, they proceeded to the Marriage; = 

dens; that when he was there he ſaw the Lady the Office was in Latin; when they came to the a 

thro the Glaſs-Window z he was willing to give Marriage Words, I zake thee ro be my Hurband, Nc. or 

the Lady a full View of him, therefore he ſtood Mrs. Wadſworth defir'd it might be poke in Eng. : 

ſtill and ſet his Watch by the Sun-Dial, and took %%; thereupon Mr, Fei/ding did fiy it in Envlih T3 

ſeveral Turns in the Garden; and he did afterwards I 7ake this Woman to be ny wedded Wife, with aj} Mi 

ſend a Letter to her. Mrs. Vi/lars was afterwards my Heart and with all my Soul. The Gentlewo. | 

ſent of a Meſlage, as tho' it was from the Dutcheſs man ſhe faid her part likewiſe in Engifh', rate - 

of Cleveland, to acquaint the Lady that the Dutcheſs 25% Man to be my Wedded Husband ; but Mr. "6 

had a great Mind to ſee the Gardens. Mrs. De- Feilding obſerving her to _ it too low, deſix d Th 

eau told Mrs. Villars that ſhe ſhould be proud that her to ſpeak it as earne ly as he did : Where. Jef 

a Perſon of her Quality ſhould come to her. She upon ſhe did ſay, I zake this Man to be my Hug- * 

ud that Mr. Feilding ſent her, and ſhe found band, with all my Heart, and with all my Soy wh 

afterward that the Dutcheſs of Cleveland did not The Ceremony of putting on the Ring the Prieſt of i 

intend to go; nay, that ſhe knew nothing of the directed; that was, to take hold of the End of toll 

Matter. But ſee how ſhe managed the Matter, one of her Fingers and put it on; ſhe faw that wh 

and play d this Trick upon Mr. Fe:/ding ; it is no done, and when the Ceremony was over, the Prieft 2 

better, if true: They agreed together that Mrs. went away; that when he was gone away, ſhe un- lie 

Deleau ſhould come to a Place where Mr. Feil. dreſſed the Bride, and put her to Bed, and then nov 

ding ſhould appoint ; that ſomething of Muſick, ve notice to Mr. Feilding that the Lady was in mie 

or ſome Entertainment ſhould be provided; they Then Mr, Feilding went to Bed, and e bro 

contrived when it ſhould be, the Time was on my ſaw them in Bed together. Then ſhe went to Bed the 

Lord Mayor's Day at Night, and according to her ſelf in a Lodging that was provided for her read 

Appointment Mrs. Vi/lars came with Mrs. Deſęau, up another Pair of Stairs: That the next Morning (Ti 

as Mr. Feilding thought, but in reality it was one ſhe aroſe, came down, went into the Room where the) 

Mary Wadſworth, which repreſented Mrs. Deſeau; there was a Fire made by Boucher; that then ſhe and 

ſhe came in a Mourning Coach, and dreſs d in a ſaw them in naked Bed together. If you believe wit! 

Widow's Habit ; after this manner they came to her, ſhe ſwears the Marriage by this Prieſt, and fon 

Colonel Feilding's Lodgings in Pall Mall. The La- the Confummation of it. Mrs. Villurs goes fur- frlt 

dy truly was not to know that they were Mr. Feil. ther, and ſwears, that ſhe brought her zwo other to 

ding's Lodgings; however Mr. Feilding was not at Timer, and that thoſe Times Jaw them in Bed age 

home, but it was not long before he came : He came together as Man and Wife. ask d Mrs. Villars it | 
up to the Lady : You have heard what Addreſſes at laſt how Mr. Frildimg came to be undeceived ? 1 
he made to the Lady, and how much Love he She fays, it was kept fecret from November to  {_ 
expreſs d towards her: Ask d her, whether ſhe Aly. Then Money was wanted; that was a great 8 U 
lov'd ſinging? One Margaretta was ſent for, and Diſappointment to Mr. Fe:/ding, for he thought he be t 
ſung two Songs, Mr. Feilding was ſo taken with had marry'd a Lady that would have furniſh'd him it | 
her, he would have marry'd her preſently ; but ſhe with Money. Then he diſcover d the Fraud, and Gol; 
being coy, modeſtly declin'd it, and fo they parted found he had been impos d upon; then he was ten 
for that Time. Mrs. Villars was to bring her af- angry with her, beat her, and call d her Names. * 
f terwards, which was on the 5th of November, on Indeed, Gentlemen, I muſt deal plainly with you, you 
„ the Night the ſuppoſed Wedding was; Mrs. Vi/- if her Evidence ſtood alone, her Repuration is this 
| lars brought her. When ſhe came there, Mr. Fil. ſhaken to that degree, that in Truth, where a Man G 
| ding propos d to be married to her forthwith z ſtands upon his Life, one would not have a great Mat 
1 ſhe ſeem' d to be ſhy at preſent, but Mr. Fei/dins Regard for what ſuch a Woman ſwears, if it were pros 
; i ſaid he would fetch the Prieſt immediately; he not ſupported otherwiſe. Now, tho' by her ſelf the 
| | lock d them in, took the Key with him, and re- ſhe be not a good Evidence, yet the Matters of her 
if turned in three Quarters of an Hour ; the Prieft Fatt which ſhe ſwears to, are likewiſe proved by | 
f ſhedeſcribes to be in a long red Gown lin d with by the concurrent Teſtimony of others. Lett 
4 blue, a long Beard and a Fur-Cap upon his Head, fo Fit, They call Boucher, and truly he fortifies the 
he brought him along with him; when he came, he her Evidence in a great many Particulars, gives Letts 
| ſaid, This is the Man that ſhould joyn their Hearts an Account of Mrs. Villars bringing Mrs. Wad/- Sg 
fi tagetber. She tells you further that Mrs. Wadſworth worth to Mr. Feilding's under the Character of 4 he! 
„ queſtion'd the Prieſt; required of him a Proof Perſon of Quality; gives an Account, juſt as ſhe ſtile. 
. to ſhew he was a Prieſt in Orders. The Prieſt pull'd does, of their coming to Mr. Fei/ding's Lodgings hoes 
j a Picture of the Pope out of his Pocket, which in a Widow's Habit and Mourning Coach; their ha- "I 
> he ſaid was a Credential for Prieſts. After Sup- ving a Treat of Plumb-Cake and two Bottles ot "EM 
[| per the Marriage was propos d, whether it ſhould Wine. He further gives an Account of their coming 8 
| be in the Dining-Room, or Bed-Chamber ? That a ſecond Time, and an Account of the Prieſt : _ 


vo. 
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knew the Prieſt; knew him to be the Emperor's En- 
voy's Prieſt. He remembers the Prieſt coming to 
the Place; he remembers alſo the Circumſtances 
of being ſent for Water, Salt and Roſemary. He 


tays he was order d down, and the Chamber-door 


nas ſhut, and the Prieſt was then in the Cham- 


ber with Mr. Feilding, the Lady, and Mrs. Lars; 
ind that when the Prieſt was gone, Mr. Feilding 
and the Lady went to Bed; that he ſaw them in 
Bed together ; that the People that were below, 
when Boucher was ſent down for Salt and Roſe- 
mary, they could conclude no otherwiſe but that they 
were making this Lady a. Convert. Now, Gen- 
emen, this is a material Thing, that there was 
a Prieſt at that Time, and they were private to- 
gether; this is a concurrent Evidence to ſtrengthen 
Mrs, Villars's Teſtimony. There is Mrs. Martin, 
Mrs. Heath, and Mrs. Price, they remember ſeve- 
nl of theſe Matters perfectly well. Mrs. Martin 
ſw this Perſon and her Mourning Coach; ſhe ſaw 
the Lady and Mrs. Villars go up Stairs, and the 
Time when the Prieſt came in, ſhe let him in; 
deſcribes him by his particular Habit as the reſt 
do. Mrs. Heath remembers Mrs. Villars coming 
with a Woman that ſhe thought was a Woman 
of Quality, but ſaw not the Prieſt, Mrs. V//ars 
told her ihe was worth 8ccoo J. ſhe ask d her 
whether ſhe might lie there thar Night, for it 
was too late to go home? She agreed they ſhould 
lie together, Mrs. Vi/lars and Mrs. Wadſworth. But 
now here is another Circumſtance that hath 
mighty Weight in it, that is, the Ring ; they have 
brought the Perſon of whom Mr. Feilding bought 
the Ring to the Value of 20 s. that the Ring was 
ready made, and Mr. Feilding directed the Poſy 
(Tib: Soli) to be engravd in it. There was ano- 
ther Man by, when Mr. Feilding bought the Ring 
and order'd the Poly for it; and this very Ring 
with this Poſy has been produc d firſt by the Pro- 
dor and Regiſter; the Proftor does tay it was 
firſt brought to him by Mrs. Wadſworth, who came 
to-retain him in an Action of Nullity of Marri- 
age; he took notice of the Ring, and ſaid that 
it had this Poly in it. Afterwards when Mrs. 

adſworth came again he was not at home; it 


vas in the Hand of his Brother, and he is ſure it 


is the ſame Ring. The Goldſmith ſwears it to 
be that Ring Mr. Feilding bought of him; he knew 
it by the Mark and Workmanſhip of it ; for 
Goldſmiths know one anothers Work. This, Gen- 
tlemen, hath a great deal of Weight in it ; it is 
a very great Circumſtance, unleſs they could tell 
you, which they have not, upon what Occaſion 
this Ring was bought at this Time. 

Gentlemen, They give a further Account of this 
Matter, by the Teſtimony of Letters, which they 
prove to be Mr. Feilding's Hand. Mrs. Villars was 
the Carrier of theſe Letters; Mr. Fei/ding tiling 
her in them by the Name of Pxggy, a Name 
by which it ſeems he uſed to call her. Theſe 
Letters are proved by Boucher and a Lady in 
the Gallery, to be Mr. Feilding's Writing. Theſe 
Letters have been read to you, they are written 
as from a Husband to a Wife; in them he owns 
he, to be his Wife, calls her Counteſs of Feilding, 
iti es himſelf ber Husband. Theſe Letters have 
been read to you. This Gentlemen, as I remem- 
ber, js the Subſtance of the Evidence that hath 
been given for the Queen. 


Sir James Mountague. My Lord, be pleaſed 


to take notice of Mr. Fe:/ding's going to the Em- 


peror's Envoy for the Father in Red, 
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Juſtice Powe/. It is true, I had forgot the Evi- 
dence of Mr. Flcrence a Chaplain, that is a Prieſt 
now belonging to Count Galus the Emperor's En- 
voy, and the Porter. They tell you about this 
Time Mr. Feilding did come to enquire for this 
Prieſt ; and gave the Porter half a Crown (by 2 
good Token :) but the Prieſt he asked for not be- 
ing at home, he enquired for Mr. Florence; he 
told Mr. Flerence that he had been in Love with 
a young Lady a good while, but now had pre- 
vailed with her to marry him. And ſeeing the 
Father in Red was not there, he deſired he would 
80 along with him and do the Office. Mr. E. 
rence told him it was improper for him to go 
without the Envoy's Leave; he went up to the 
Envoy and acquainted him with it, the Envoy 
gave him Caution to do it with Diſcretion : but 
when he came down again, it ſeems that the Red 
Father had been with Mr. Feilding in the mean 
Time, and were both gone together. 

Now, Gentlemen, you hear what Defence Mr. 
2 makes againſt this great Charge apaintt 

im. 

Firſt, He calls a great many Witneſſes to prov 
that this Mrs. V;/lars was — as ſlie pretended 
to Colonel Feilding, and that ſhe was a very com- 
mon Woman, ſo tar as that ſhe has been in 2 pub- 
lick Houſe of Correction; and one of their Wit- 
neſſes docs bear hard upon her Teſtimony ; that 
is, that ſhe ſhould declare to her that the was 
married to Colonel Fei/ding, and that my Lady 
Dutcheſs ſhould ſay to her, If you can make that 
out that you are married to Mr. Frilling, ſhe 
would give her two hundred Pounds, and ſettle 
100 J. a Year upon her for Fifteen Years together. 
Then as for Mrs. IV:dſworth, they call you divers 
to prove that ſhe was brought to Bed about Chrift- 
mas, after this ſuppos d Marriage. But when they 
came to be examined they did not prove very 
much of that; for indeed it proved to be a Mil- 
carriage; the Woman could not ſay ſhe ſaw the 
Child, could not tell whether it was a Boy or a 
Girl ; whether it was dead or alive ; it did not 
appear by their Evidence that ſhe went out her 
Time with a Child. Another part of Mr. Fe:i/ding's 
Evidence is this, to prove Mrs. |Wadſworth mar- 
ried to another Perſon ; and then admitting ſhe 
was married to Mr, Teilding, tis a null Marriage. 
To prove that Mrs. Wadſworth was before mar- 
ried to another, they have brought the Book of 
Marriages of the Fleet, and in that Book there is 
an Account of one Lily Bradby, married ſuch a Time 
to Mrs. Mary Wadſworth ; the Man of St. Fames's, 
the Woman of Sr. Margaret's Weſtminſter. The 
Woman of the F/eer, in whoſe Cultody this Book 
was, pretends that Mrs. 1Wad/worth came to her, 
and deſired if any came to ſee the Book, that 
ſhe would not let them ſee the Entry of her Mar- 
riage ; and why? Becauſe there would be Trouble 
about her Marriage. This Woman ſwears that 
there were two Men came to ſearch the Book, 
bur ſhe ſhewed them another Book; but this Book 
ſhe did not ſhew them. She was ask d whether ſhe 
had two Books of Marriages for the ſame Year? She 
{aid ſhe had ſeveral Books for the ſame Lear: One 
Parſon made his Entry in one Book, and another Par- 
ſon in another Book. She pretends ſhe did notſhew 
them this Book ; but the Book ſhe ſhewed them was 
at home. I cannot conclude much from what this 
Woman hath faid ; but Gentlemen you have look d 
upon this Book, and if you are fatisfied from this 
Evidence, that Mary IWadſworth was married to 

Eeeee Bradby 
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Bradby at this Time, I confeſs Mr. Feilding will 
not he within the Statute. You have look d into 
the Book ; they give you no Account that there 
was ever any ſuch Man as Bradby, nor of no Co- 
habitation; but a meer Book is produced, and not 
of the be Credit neither; it is entred in the 
Bottom of the Leaf, but not in the Middle; it is 
written with another coloured Ink, and in another 
Hand. I ask d the Woman whether ſhe knew the 
Man that wrote it ? She faid, yes; and it was 
her Husband's Brother's Hand. He is alive, why 


is nor he produced? 


Gentlemen, they have called no Witneſſes to 
prove the Marriage with Lilly Bradby. There were 
two Gentlemen on the other fide, they went to 
the Fleet to ſearch the Books of the Entry of 
this Marriage. They ſay that a Perſon inform'd 
them that there had been there a Man and a 
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Woman before them; theſe Gentlemen went and 
deſired to ſee the Book, particularly for the Vear 
1703. They ſay the Woman did produce the 
Book of Marriages, but they could not ſee ſuch 
an Entry; ſhe denied to them that ſhe had any 
other Book for that Year ; they cannot ſwear poſi- 
tively that this is the Book that was ſhewn them ; 
but one of them ſays he believes it to be the ſame, 


for in that which he ſaw, he obſerved Entries of 


the Year 1705. before the Year 1704. He took 


good notice of it, and ſo it is found in Court. 


The other Gentleman fays, he took particular no- 
tice of the Space that was in the Book, where 
this Entry is now written. Now the Woman does 
not bring the other Book ſhe pretended to have 
ſhewn them. Now, as to the Labour, they have 
produced a Letter under Mr. Feilding's Hand, where- 
by Mr. Feilding takes notice of her being with 
Child, direQs the Letter to Anne Counteſs of Feil- 
ding at Waddon ; he took it that he had married 
Mrs. Deleau, for her Name is Ame, he directed 
his Letter ro her Country-Seat. There is another 
Thing, of Mr. Fe:/ding's coming to Mrs. Heath, and 
complaining what an ill Woman Mrs. V:llars was, 


for ſhe had ſerved him a baſe Trick, inſtead of 


5 Annx 
2 Woman of Fortune, ſhe had put a comm 
Woman upon him. Gentlemen, you have heard 
the Account too concerning his beating of her. 
for this Woman, it ſeems, was troubleſome to him 
atWhite-Hall ;, ſhe demanding him as her Hushang 
faid ſhe was lawful Wife; he ſtruck her, and cu. 
ſed her to be held till he got away from her. 

Gentlemen, It is a very great Charge, upon 
Mr. Feildizg, it is true, if there be Evidence to 
maintain it; it does not really depend upon Mrs, 
Villars's Eviderce; for if her Evidence were to 
ſtand alone, no Credit ſhould be given to it ; but as it 
is ſupported by concurring Evidence, T leave it with 
you whether it be not ſufficient to find Mr. Fer. 
ding Guilty. But if you think that Mrs. IWadſiworrh's 
Marriage to Lin Bradby is proved ſufficiently 
then, altho' you think Mr. Feilding's Marriage with 
Mrs. Wadſworth ſufficiently proved, yet you are 
to find for the Defendant. : 

The Jury having withdrawn for fome Time, 
brought in their Verdict, That My, Feilding was 
Guiliy of the Felony he flood indifed of. 

Mr. Feilding, (in Caſe he was found Guilty,) had 
obtained the Queen's Warrant to ſuſpend Execution 
of this Sentence; and then by his Council took 
Exceptions to the Indictment, and moved in Ar. 
reſt of Judgment ; but they were anſwered by the 
Council for the Qecen ; but Mr. Fellding having 
obtained a Suſpenſion of the Execution, the Judges 
by a Cur” adviſare vult (as the Form is) ſuſpended 
giving Judgment till the next Seſſions, and accepted 
Bail for Mr. Teildings Appearance the next Sel: 
ſions. 

The next Seſſions, being the Fifreenth of Junuary 
following, Mr. Feilding appear d, and his Council 
waving their Exception (as being Frivolous) he was 
ask d what he had to ſay why the Court ſhould 
not proceed to Judgment and Execution? And then 
he craved the Benefir of his Clergy ; which was al- 
low'd. And then Judgment was given (as uſual) 
That he ſhould be burnt in his Hand. But he 
having the Queen's Warrant to ſuſpend Execution, 
he was admitted to Bail. 


CACELE LA CELA IELE CELL RIEL ECAC CA ELEC CA CALLE LE LAME LICOELE 


The Proccedings againſt Robert Feilding, Eſq; in Doctors Commons. 


Otwithſtanding Mr. Feilding was found 
Guilty of Felony at the CId Baily, her 
Grace the Dutcheſs of Cleveland having 


N 


' inſtituted a Cauſe of Nullity of Marriage againſt 


the ſaid Mr. Feilding, by Reaſon of a former Mar- 
riage with the ſaid Mary Wadſworth, in the Arches 
Court of Canterbury ; and having by Examination 
on Oath, of divers crcdible Witneſſes, made good 
and ſufficient Proof of the ſeveral Articles of the 
Libel by her Grace exhibited in the ſaid Court 
againſt the ſaid Mr. Feilding, did proceed to ob- 
tain the Sentence of the ſaid Court; and accord ing- 
ly on the 23d day of May, in the Year of our 
Lord God 1707. the Right Werſhipful Sir John 
Coke, Kt. Dr. of Laws, Official Principal of the 
ſaid Court, then judicially fitting in the Common 
Hall of Dottors Commons, London, being then pre- 
ſent the Duke of Grafton, the Duke of Northum- 
berland, the Earls of Litchfield, Suſſex, 7erſey, 
and the Lord Quarrendon; as alſo the reſpective 
Proctors of her Grace the Dutcheſs of Cleveland 
and Mr, Feilding, did, at the Petition of her Grace's 


Proctor, read and promulge his definitive Sentence 
in Latin, of the Tenor following, vis. 


© TN the Name of God, Amen. We Jobn Cooke, 

Kt. Dr. of Laws, Official Principal of the 
« Arches Court of Canterbury, lawfully appointed, 
„ rightly and duly proceeding, Having heard, ſeen, 
“ underſtood, and fully and maturely diſcuſs'd 
* the Merits and Circumſtances of a certain Cauſe 
* of Nullity of Marriage, by reaſon of a former, 
«* now depending before us, between the moſt No- 
* ble Lady; Barbara Dutcheſs of Cleveland, the 
4 Party Agent and Complainant, on the one Part; 
« and Robert Feilding, Eſq; of the Pariſh of St. 
* Fames's Weſtminſter, in the County of Middle- 
&« ſex, the Party againſt whom it is complain d, 
on the other _ The _ — * 
“e ly appearing before us in Judgment, by their 
1 * 2 reſpectively; and the Proctor for the 
« fiid moſt Noble Lady. Barbara Dutcheſs of 
&« Cleveland, praying Sentence to be given, and Ju- 
* [tice to be done to his Party; and alſo the — 
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« of the faid Robert Feilding, Eſq; praying Juſtice 
« to be done to his Party : And having carefully 
« and diligently ſearch'd into, and confider'd of the 
« whole Proceedings had and done before us in this 
« Court ; and having obſerv'd all and fingular the 
« Matters and Things, that by Law in this Behalf 
« ought to be obſerv'd ; We have thought fit, and 
« do thus think fir to proceed to the giving our 
« Definitive Sentence, or Final Decree, in manner 


following; vis. 


„ Foraſmuch as we have by the Acts enaQted, 
« deduced, alledged, exhibited, propounded, pro- 
« ved and confeſs d, That the Proctor for the ſaid 
« moſt Noble Lady, Barbara Dutcheſs of Cleve- 
ind, hath fully and ſufficiently prov'd and 
founded his Intention in a certain Libel , and 
other Matters now remaining in the Regiſtry of 
this Court, propounded and exhibited in this 
« Cauſe on the Part and Behalf of his faid Client ; 
« And that nothing hath been, on the Part and Be- 
« half of the ſaid Robert Feilding, effectually ex- 
© cepted, deduc d, alledg d,. exhibited, propound- 
« ed, prov d and confeſs d, which might, or could 
« in any Wiſe (touching our Sentence hereafter to 
be pronounc'd) hurt or weaken the Intention of 
« the ſaid moſt Noble Lady, Barbara Dutcheſs of 
« Cleveland : 

„Therefore, We John Cooke, Knight. Doctor of 
« Laws, the Judge aforeſaid, having firſt called up- 
« on God, and ſetting him alone before our Eyes, 
« and having heard . Council thereupon ; do pro- 
« nounce, decree, and declare the before-named 
« Robert Feilding, Eſq; and one Mary Wadſworth, 
© mentioned in the Proceedings of this Cauſe, be- 
© ing free from all Contract and Promiſe of Mar- 
« riage with any other, (ſo far as appears to us) 
« on the Ninth Day of November, in the Year of 
« our Lord God, 1705. at a Place mention'd in 
© the Libel in this Cauſe, did contract Marriage, 
“and did ſolemnize, or procure the ſame to be ſo- 
© lemniz'd between them; and did afterwards con- 


„ ſummate the ſame :; And that the ſaid Robert 


« Feilding and the ſaid Mary Wadſworth were, and 
* are Man and Wife. And that the ſaid Robert 
« Feilding, Eſq; after the Solemnization and Con- 
* ſummation of the aforeſaid Marriage, not ha- 
“ ving the Fear of God before his Eyes, on the 
« 25th Day of the faid Month of November, in 
© the ſaid Year of our Lord God, 1705. and in 
the Place alſo in the aforeſaid Libel mention'd, 
did contract a pretended Marriage with the ſaid 
* moſt Noble Lady, Barbara Dutcheſs of Cleve- 
* land, And alſo we pronounce, decree, and de- 
* clare, That the faid pretended Marriage, or ra- 
* ther a Shew of Marriage, between the ſaid Ro- 
i bert Teilding and the ſaid moſt Noble Lady Bar- 
« bara Dutcheſs of Cleveland, at the Time and 
* Place libellated, was ſolemniz d, or rather pro- 
* phan'd ; the ſaid Mary Wadſworth, alias Feil. 
* ding, being then and fince living. And allo we 
* Pronounce, decree, and declare the ſame pre- 
* tended Marriage, or rather Shew of Marriage, 
between the ſaid Robert Feilding and the faid 


© moſt Noble Lady Barbara Dutcheſs of Cleveland, 


*1o as aforeſaid contracted and ſolemniz d, or ra- 
* ther prophan'd, by reaſon of the former Mar- 
* riage between the ſaid Robert Feilding and the 
* faid Mary Wadſworth ſolemniz'd and conſum- 
* mated, was, and is from the Beginning, void, 
e and of no Force in Law, and doth and ought to 
* want the Force and the Effect of the Law. 
Vol. IV, | 1 


The Tryal of RonkRT FED Nd, Efq; 


T * 
* Therefore, by this our Definitive Senten 

* our Final Decree, which we now — in 
* theſe our Writings, We do pronounce, decree, - 
* and declare the ſaid moſt Noble Lady, Barbara 
* Dutcheſs of Cleveland, was and is free from any 
Bond of Marriage with the faid Robert Feilding, 
and had and hath the Liberty and Freedom of 
* Marrying with any other Perſon, 


The Original Sentence was Sign'd thus; 
FOHN COOKE., 


The aforeſaid Sentence having been publickly 
read by the Judge, at the Time, Place, and in the 
Manner aforeſaid ; the faid Judge did decree one 
or more Publick Inſtrument or Inftruments there- 
of to be made, (at the Petition of her Grace's 
Proctor) by Mr. Henry Farrant, the principal Re- 
giſter of the faid Court; which accordingly he 
hath fince iſſued under the Publick Seal of the Of- 
fice of the ſaid Judge, on the Day following, viz. 
the 24th of May, 1707. 


On Wedneſday, the 25th Day of June, in the 
Year of our Lord, 1707. before the Right Wor- 
ſhipful Sir John Cooke, Knight, and Doctor of 
Laws, Official Principal of the Arches Court afore- 
faid ; in his Dwelling-Houſe at Dofors-Commons ; 
in the Preſence of the ſaid Mr. Henry Furrant, No- 
tary-Publick, and Principal Regiſter of the ſaid 
Court; Mr: Feilding, - by his Proctor, did renounce 
all Benefit of Appeal from the ſaid Sentence, in the 
manner following; vjz. 


* Appearing perſonally Mr. Eddard Cooke, Proctor 
* for her Grace, the moſt Noble Lady, Barbara 
* Dutcheſs of Cleveland ; and Mr. Thomas Willy- 
* mott, Proctor for the ſaid Robert Feilding, Eſq; 
At which Time, the ſaid Willymoarr did exhibit a 
certain Letter, or Epiſtle, of the Tenor fell w- 
ing; via. 


Mr. Willymott, EL 
W#: Sentence is given in Bebalf of her Grace 
the Dutcheſs of Cleveland, pray enter no 
Inſtrument of Appeal, for I ſhall proceed no further 


therein. 
Your Friend and Humble Servant, 
FEILDING. 


And the faid Willymort alledg'd, That the ſaid 
Letter was all of the proper Hand-Writing of the 
* ſaid Robert Feilding ; and that he the ſaid W:lly- 
* mott receiv'd the ſaid Letter from the ſaid Robert 
* Feilding, And the ſaid Wi//ymort further alledg d, 
* That no Appeal from the Definitive Sentence, given 
* by the ſaid Judge on the Part and Behalf of the 
* faid moſt Noble Lady, Barbara Dutcheſs of Cæve- 
* land, had been, or was interpoſed by, or on the 
© Behalf of the ſaid Robert Feilding. And the ſaid 
* TWillymott, as Proctor of the ſaid Robert Feilding, 
© did renounce all Benefit of Appeal from the ſaid 
Sentence, in the Preſence of the ſaid Cooke, as 
© Proctor of the ſaid moſt Noble Lady, Barbara 
* Datcheſs of Cleveland ; who, on the Part and 


' © Behalf of the ſaid moſt Noble Lady, Barbara 


© Dutcheſs of Cleveland, accepted the aforeſaid Al- 
* legation and Renunciation of the ſaid Wi/lymort ; 
© and then alſo pray'd the Golden Ring, and Se- 
© ven Letters, by him exhibited on the Parr of her 
Grace, and annexed to the Libel in this Cauſe, to 

Eeeee 2 * be 
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© be deliver'd out of the Regiſtry of this Court, for 
© the Uſe of her ſaid Grace. Whereupon the Judge, 
© at the Petition of the ſaid Cooke, (the faid Let- 
© ters being firſt regiſtred in the faid Court) de- 
© creed the ſaid Golden Ring, and the Seven Let- 
* ters, to be deliver d to the moſt Noble Lady, 


* $ 
. 2 3 


7 Anna 


* Barbara Dutcheſs, of Cleveland „or to the fig 


* Cooke , for the Uſe of her Grace ; as by AQ of 


the Court had been expedited at the Tim 

Place aforeſaid, and now remaining in the Rind 

pal Regiſtry of the ſaid Court, Relation bein 
thereunto had, doth and may more fully — 


0 
c 
Pear. 
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The Tryal of JaMEs STIRLIN G, of Keir, and Others, 
Nov. 15. 1708. 


=—=—URIA JUSTICIARIA, 

S. D. N. Regine, tenta in no- 
vo Domo Seſſionis Burgi de E- 
d dinburgh, Decino quinto Die 
— Me,, Novembris, Milleſimo, 
Septingenteſino, Oftauo ; per 
Nobilem & Potentem Comitem, Georgium 
Comitem de Cromertie, &c. Fuſticiarium 


Generalem, & Honorabiles Viros Adamum 
Cockburn de Ormiſtoun, Juſticiarium Cle- 


ricum; Dominos Joannem Lauder de Foun- 


tainhall, Gulielmum Anſtruther de eodezm, 
£7 Gilbertum Eliot de Minto ; Magiſtrum 
Robertum Steuart de Tillicoutrie, & Magi- 
ſtrum Jacobum Erskine de Grange; Com- 
miſfionarios Fuſticiarii Dif, S. D. N. Re- 


LINE, = 
Curia Legitime Afirmata, 


Intran. 
James Stirling, Laird of ir. 
Archibald Seaton, Laird of Touch. 
Archibald Stirling, Laird of Carden. 
Charles Stirling, Laird of Kippendavie ; and 
Patrick Edmonſton, of Newtown. 


- | {xs and Accuſed at the Inſtance of Sir James 


Steuart, Her Majefties Advocate, for Her High- 
neſs Intereſt, and as having Special Warrant from 
Her Majeſty for that Effet. That where, by the 


Law of GOD, and the Laws of this, and all other 


well-govern'd Realms, the Crime of Treaſon and 
Leſe-Majeſty, and the Treaſonable and Unlawful 
Rifano and Continuing in Arms, are moſt Atrocious 
and Heinous Crimes , puniſhable by Forfeiture of 
Lands, Life and Eſtate, or other Pains of Law. 
Likeas by the Ad of Parliament, Jac. I. Par. 1. 
Cap. 3. it is ſtatute, That no Man openly rebel 
againſt the King's Perſon, under the Pain of Forfei- 
ture of Life and Goods. And by the A# of Par- 
liament, Jac. II. Par. 6. Cap. 24. if is ſlatute, That 


. who commit Treaſon againſt the King's Perſon, or 


Majeſty, or who riſe in Feire of Weir againſt him, 
ſhall be puniſhed as Traitors. And by the Act of 
Parliament, Car. II. Par. 1. Seſſ. 1. Cap. 3.  zs 
declared to be High-Treaſon, for the Subjects more 
or leſs, upon any Pretext, to riſe and continue in 
Arms ; and to make Treaties or Leagues with Fo- 
reign Princes or States, or among themſelves, 
without His Majeſty's Special Authority firſt inter- 


p_ And by the Af of Parliament, Car. II. 


ar. 1. Seſſ. 2. Cap. 2. it is ſtatute, That if any 


Perſon ſhall Plot, Contrive or Intend, Death and 


Deſtruction to the King, or Bodily Harm tend- 
ing thereto; or Deprive, Depoſe, or Suſpend Him 
from the Stile, Honour, and Kingly Name of this 
or any other His Majeſty's Dominions; or levy 
War, or take up Arms againſt Him, or any com- 
miſſionate by Him; or entice Strangers, or others 
to invade any of His Dominions, and expreſs and 
declare ſuch Treaſonable Intention; he ſhall be ad- 
Judged a Traitor, and puniſhed as in the Caſe of 

igh Treaſon. Likeas by the Aﬀ of Parliament, 
1702. intituled, Act Recognizing Her Majeſties 
Royal Authority, it 2s declared, That it ſhall be 


High Treaſon in any of the Subjects of this King- 


dom, by Writing, Speaking, or any other manner 
of way, to diſown, quarrel, or impugn Her Maje- 
ſties Royal Power and Authority, or Right and Ti- 
tle to the Crown. And by the At of Parliament, 
1702. intituled, Act Aſſerting and Recognizing Her 
Majeſties Authority, it 26 again ſtature and de- 
clared, That it ſhall be High Treaſon, in any of 
the Subjects of this Kingdom, to diſown, quarrel 


or impugn, Her Majeſties Right and Title to the 


Crown of this Kingdom, or Her Exerciſe of the 
Government thereof. NEVERTHELESS it 
16 of Verity, That the ſaid James Stirling of Keir, 
Archibald Seaton of Touch, Archibald Stirling of 
Carden, Charles Stirling of Kippendavie, and Pa- 
trick Edmonſton of Newtown, all and each of then 
were guilty of the ſaid Crimes, in ſua far as they 
all, and each of them, ſhaking off all Fear of G OD, 
and Regard to Her Majeſties Perſon, Authority. and 
Laws, upon one or other of the Days of the Months 
of February, March, or April /aſt, when an Invaſion 
of that Part of Great-Britain called SCOTLAND 
was threaten'd, by an Enemy-Fleet of Ships with 
Forces, and an Army ! ſent by the French 
King, or by the Pretender, who went ſome Time by 
the Name of the Prince of Wales, and now aſſumes 
zo himſelf the Name, Stile and Title of King James, 
as King of Her Majeſties Dominions; with a mani- 
feſt and open Deſign to invade Htr Majeſties Domi- 
mons, and to deſiroy Her ys and Her good Sub- 
jede; at leaſt to deprive and depoſe Her Majeſly 
from the Stile, Honour, and Princely Name of theſe 
Her Dominions; Did convocate and convene in 
Arms, with others their Accomplices ; ſuch as Ma- 
jor William Graham, Alexander Steuart, Uncle to 
Ardvorlich, George Seaton, Brother to the ſuid Ar- 
chibald Seaton, and Mr. Charles Fleeming, alias 
Hay, Brother to the Earl of Wigtoun, all ſince ab- 
ſconded, and upon the ſame Account declared Fugi- 
tives: And thus did riſe and continue in Arms 


without Her Majeſties Special Authority firſt inter- 
poned ; 


a 


Aſiæe, before the Lor 


1708; 


poned ; and did levy War, and take up Afms againſt 


Her Majeſty. And farder, they having never be- 


fore qualified themſelves by any Mark of good A. 


fetion to Her g fly or Her Government, did (at 
the Time foreſaid) gather themſelves together, with 
their Accomplices, in Arms, with Swords and Pi- 
folg, and other offenſrve Weapons, in an open Cor- 
reſpondence with the ſaid Enemies and Invaders, at 
the very Time of their ſaid Invaſion ; and being ſo 
_—_— 2 convened 7 N on march in one 
Body, or any, with their ſaid Accomplices, ſe- 
— Days — Nr, to jd, >a fe . . 
in the Shires of Stirling, Perth, and other Shires 
adjacent , on Purpoſe to encourage and ſtrengthen 
the ſaid Invaders, or at leaſt to raiſe Her Majeſties 
other Subjects in Rebellion againſt Her. Likeas for 
that End, they did openly drink to the good Health 

their 2 , as they called him; who could be 
none elſe but the ſaid Pretender. And did by their 
ſaid Riſing in Arms, and open Correſpondence with 
Her Majefties ſaid declared Enemies, and otherways, 
entice them and others to invade Her Majeſties Do- 
minions, to the deſtroying of Her, and Her good Sub- 
jefts ; at leaſt to deprive and depoſe Her from the 
File, Honour, and Princely Name of Queen and 
Swerelen of this and Her other Dominions; or at 
leaſt thereby endeavour the Alteration of the Right 
of Succeſſion to the Crown, ſo happily by Law ſet- 
led upon Her Majeſiy and Her Succeſſors. By all 
which, they, and each of them were guilty, Art and 
Part, of the foreſaid Crimes of Treaſon, Rebellion, 
and Leſe-Majeſty, at leaſt of Treaſonable Riſing and 
Convening in Arms, without Her Mujeſties Special 
Authority firſt had thereto , at leaſt of a moſt un- 
lawful Convocation in Arms, in a moſt dangerous 


and threatning Seaſon, and in = Correſpondence 


with the ſaid Enemies and Invaders, to the Deſtru- 
tion of Her Mujeſties Government, and of the 
Quiet and Peace of Her Dominions. Which Crimes, 
all or any of them, being found proven againſt all or 
any of the forenamed by the Verdict of an 
, Juſtice- General, Fuſtice- 
Clerk, and Commiſfioners of Fuſticiary; They, and 
each of them, ought to be condemnd by Sentence 
and Doom of the ſaid Lords Commiffioners , to for- 
fault their Lands, Lives and Goods, as Traitors 
and be otherways puniſhed in their Perſons and 
Geeds, by the Pains of Law, to the Example and 
Terror 3 others to commit the like in Time coming. 


Sic ſubſcribitur, 


PURSUERS. 


Sir James Steuart, of Goodtrees, Her Majeſties 
Advocate, 

Mr. William Carmichael, one of Her Majeſties 
Sollicitors. - | 

Sir Walter Pringle ; and 

Sir Francis Grant, 


Advocates. 


Procurators in DEFENCE, 


Sir Patrick Home. 
Sir David Forbes. 
Sir James Steuart. 
Mr. Alexander Macleod, 
Mr. James Graham, 
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Mr. 2 

Mr. John Elphing fron. 

Mr. Colin Fo ev 

Mr. Charles Cockburn ; and 
Mr. David Lauder. 


Advocates. / 


— My Lord Advocate judicially produced Her Ma- 
jeſties Letter, authorizing and requiring his Lord- 


ſhip to raiſe and inſiſt in the aforeſaid Proceſs ; - 


whereof the Tenor follows, ſuperſcribed thus: 


ANNE R. 

* Right Truſty, and Well beloved, We greet you 
* well. Whereas James Stirling, Laird of Kr, 
* Archibald Seaton, Laird of Touch, Archibald Stir- 
* ling, Laird of Carden, Charles Stirling, Laird of 
* Kippendavie , and Patrick Edmonſton, of New- 
* town, were about the Time of the late intended 
* Invaſion apprehended by Warrants, for Suſpicion 
* of Treaſon, and Treaſonable Practices, againſt Us 
and Our Government; and have fince been com- 


* mitted by Warrants for High Treaſon, Depoſiti- 


l ons upon Oath having been made againſt them: 
Our Will and Pleaſure is, and We do hereby 


* authorize and require you, to raiſe a Proceſs in 


the ordinary Form, before the Commiſſioners of 
* Juſticiary, againſt them, and each of them, for 
the Treaſonable Practices wherewith they, or any 


* of them, are, or ſhall be charg d. And herein you 


* are to take the Aſſiſtance of Sir David Dalrym- 
ple, Mr. Wiliam Carmichael, Sir Walter Pringle, 
* and Sir Francis Grant, Advocates ; or any Two 
* of them, if neceſſary ; and who are hereby re- 
* quired to concur with you accordingly. For all 
* which, this ſhall be your Warrant. Given at Our 
Caſtle at Windſor, the Nineteenth Day of July, 
1708. in the Seventh Tear of our Reign. 


| By Her Majeſties Command, 
Subſcribed thus, SUNDERLAND. 


Directed on the Back thus: 


To Our Truſty and Well- beloved, 
Sir James Steuart, Our Advo- 
cate for Scotland. 


Which being read in Preſence of the ſaid Lords, 
Tuſtice-General, Juſtice-Cleræ, and Commiſſioners 
of Juſticiary, they ordained the fame to be te- 


corded, 
Sic ſubſcribitur, 
CROMERTIE, I. P. D. 


Thereafter, there was a Petition preſented to the 
faid Lords, by James Stirling of Keir, Archibald 
Seaton of Touch, Archibald Stirling of Carden, Charles 
Stirling of Kippendavie , and Patrick Edmonſton of 
Newtown, humbly ſhewing, © That the Petitioners 
© being indicted at the Inſtance of Her Majelties 
© Advocate, for the Crimes of Treaſon and Leſe- 
« Majeſty ; and this being the Day of their Com- 
« nearance and Tryal, they had, according to the 
privileges allowed to all the Lieges, and confirm d 
* by Acts of Parliament, made choice of the fol- 
© lowing Lawyers, to appear before their Lordſhips 
in their Defence; vis. Sir Patrick Home, Sir Da- 
© id Forbes, Sir James Steuart, Mr. Alexander 
* Macleod, Mr. Walter Stewart, Mr. James — 
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© Mr. Colin Mackenzie, Mr. Charles Cockburn, and 
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Mr. John Elphingſton. And it being alſo uſual in - 


© Caſes of Treaſon, That Lawyers are publickly au- 
© thorized and wartanted to Manage the Tryals in 
© their Pannels Defence ; therefore humbly craving 
© their Lordſhips would be pleaſed to allow of the 


c .* 0 2 7 -en - 4 
titioners Choice of the Lawyers above a ing War 
nen jeſty, or riſing and continuing in 


t tioned, and to authorize theſe Gentlemen accor- 
dingly, as the ſaid Petition bears. 


Which being conſider d by the ſaid Lords, They, 
by their Deliverance thereon, allowed ſuch Ad vo- 


cates as the Pannels ſhould think fit to employ to 
appear and debate for them in the above-mentioned 


Indiftment ; they being already ſufficiently autho- 
rized by Law for that Fett. | 

| Sic ſubſcribitur, 
CROMERTIE, I. P. D. 


The aid Indictment being read, and fully debate 
viva voce, in Preſence of the ſaid Lords, Pannels 


and Affizers ; the faid Lords, J uſtice-General, Ju- no manner of Perſons attempt to do, or raife ary 


Band of Men of War, or Horſe or Foot, with Cul- 


ſtice- Clerk, and Commiſſioners of Juſticiary, or- 
dained the Pannels to jgive in their Information 
thereon, betwixt and TVedneſday's Night next; and 
Her Majeſties Advocate to give in his, berwixt and 
Fridays Night thereafter , in order to be re- 

corded; and continued the Dyet till Monday next, 
at Nine a Clock in the Forenoon; and ordained 
the whole Aſſizers and Witneſſes to attend then, 
each of them under the Pain of One Hundred 
Merks ; and the Pannels to be carried back to 


Priſon. . 


IN FORMATION for the Laird 
of Keir, and Others, againſt Her 
Majeſties Advocate. 


I is alledged for the Pannels, deny ing always 
the Indictment, and haill Articles and Qualifi- 


cations thereof; 1. That the Indictment is not re- 


levantly libelled, in reſpect it does not condeſcend 
upon any Overt-Act or Deed done by them, that 
could poſſibly be ſtretched to infer the Pains li- 
belled; and the Acts of Parliament libelled on, ex- 


preſly require ſuch Facts and Deeds, to infer the 


Pains of Treaſon therein mentioned. As A& 3. 


Parl. 1. James I. That none rebel openly or no- 


zourly., And A 14. Parl. 6. Fames II. bears, And 
if it bappens, any within the Realm, openly or no- 
rourly againſt the King to rebel, er makes War a- 
gainſt the King's Lieges, againſt bis Ferbidding, &c. 
And Ad 2. Seſſ. 2. Parl. 1. Charles II. has theſe 
Words: And ſhall, by Writing, Printing, Preach- 
ing, or other malicious and adviſed Speaking, ex- 
preſs or declare ſuch their Treaſonable Intentions, 
c. And the Ad 1702. bears, That it ſhall be High 
\ Treaſon, by Writing, Speaking, or any other manner 
of way, to diſown or impugn Her Majeſties Royal 
Authority, &c. Which Laws, and generally all Laws, 
© as well as the Nature of Crimes, require, That 
the ſame ſhould be by expreſs Words, Writs, or 
Deeds; and not ſtrained by remote Inferences and 
Con ſectures: And in the preſent Caſe, there is nei- 
ther Words, Writ, or Deeds condeſcended on, that 
| _ poſſibly be drawn to infer the Crimes li- 


9. 
* , 


STIKLING, &. 7 Annæ 
2. Whereas the Indictment bears, That the Pan- 


nels did convocate and convene in Arms, with 
others their Accomplices, and ſo did riſe and con- 


- tinue in Arms, without Her Majeſties Special Au- 
thority firſt interponed ; and did levy War, and 
take up Arms againſt Her Majeſty, &c. It is an- 


ſwered, That albeit Levying War againſt Her Ma- 
rms Without 
Her Majeſties Authority, be undoubtedly Treaſon 
when duly qualified ; yet-there is no Circumſtance 
of Fact, Word or Writ, condeſcended on in the 
Indictment, that can be imagined to infet a Riſing in 
Arms, or Levying War againſt Her Majeſty. Ang 
albeit the Law ſtatutes anent Rifing in Arms, or Le- 
vying War generally; yet in all Libels duly found- 
ed thereupon , the Subſumption muſt condeſcenq 
upon particular Facts and Deeds, capable to be 


found and conſtrued a Riſing in Arms. The Com- 
mon Law expreſſes it thus: Qui injuſſu Principis 


bellum geſſerit, delefumve habuerit, exercitum com- 
paraverit. And our Law, 4d 75. Parl. 9. Q. Aa- 
ry, explains what it is to riſe in Arms; vis. That 


verins, Piſtolets, Pikes, &c. or other Munition hel. 
lical whatſomever , for Daily, Weekly, or Monthly 
Wages, in any Times to come, without ſpecial Licenſe 
in Writ bad of our Sovereign Lady, and Her Succef. 
ſors thereto. And Sir George Mackenzie, in his Ob- 
ſervation on Act 2. James I. defines Riſing in Arms 
thus; The Riſing of Men in warlike manner, by 
Muſtering them, or Forming them in Compames, or 
Swearing them to Colours. Nor are thele Qualifi- 
cations by themſelves ſufficient, unleſs there be 2 
formidable Number : And therefore he cites the 
Caſe of Macleod of Afſint, Feb. 2. 1674. where 
the Lords of Juſticiary refuſed to ſuſtain the Arti- 
cles wherein it was libelled, the raiſing of Men, 
and diſpoling of them under Colours, to be rele- 
vant ; except it were alledged, that they were an 


Hundred Men or upwards, and were under Co- 


lours, or muſtered under weekly or daily Pay. 
Whence it is evident, that the Riſing in Arms muſt 
be by publick and notour Appearance of Compa- 
nies in Arms, ſo as their Deſign and Oppoſition to 
Authority could not be doubted ; whereof the leaft 
Shadow cannot be alledged in this Caſe. 

3. Whereas the Libel bears further, That the 
Pannels did gather themſelves together, with their 
Accomplices, in Arms, with Swords and Piſtols, 
and other offenſive Weapons, in an open Corre- 
ſpondence with the ſaid Enemies and Invaders, at 
the very Time of the Invaſion. Ir is anſwered, 
That the ſaid Article anent Correſpondence is not 
relevantly libelled ; there being no particular Con- 
deſcendance of any Acts of Correſpondence paſs d 
berwixt the Pannels and the Enemy, as is neceſiary 
to be condeſcended on for inferring the Crime li- 
belled. Correſpondence with the Enemy , in the 
Common Law, is thus expreſs'd : Quive hoſtibus 
nuncium literaſve miſerit , ſienumoe dederit, fece- 
ritve dolo malo quo hoſtes conſilio juventur. And 
no ſuch Fact or Qualifications can ever be pre- 
tended, or alledged in this Caſe. And their meet- 
ing together ſo few in Number of near Relations 
and Neighbours, as it were lawful for them to do 
at all times, ſo the accidental Circumſtance of an 
imminent Invaſion could never render the ſame un- 
lawful. Nor could their Travelling together for 
ſome Space in the Country, be ſtrained to any De- 
ſign of encouraging Enemies, or to raiſe the Sub- 
jets in Rebellion; whilſt they were no other ways 

| . | | appoint- 
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appointed or attended, than as they (and others of ing upon the Pannels Acceſſion to the Crimes li- 


their Character) do uſually travel, in a moſt peace- 
able manner, without giving the leaſt Occaſion, by 
Word or Deed, to any Rebellion or Sedition. And 
25 there was not then any Body of Men in Arms 
in the Kingdom, againſt Authority, to whom they 
could be imagined to reſort; ſo it is an Evidence 
that they had no mind of Convocating themſelves 
againſt Authority, that they did not uſe the Means 
in their Power, by convocating their Tenants and 
Followers in Arms, either for aſſiſting themſelves, 
or giving Countenance and Encouragement to others 
on any ſuch Deſigns. 

4. Whereas the Libel mentions, That the Pannels 
did openly drink to the good Health of their Ma- 
ſer, as they called him; who could be none elſe 
but the Pretender; it is no ways relevant. 
cauſe the drinking of any Perſon's Health is not a 
Crime, there being no Law againſt it. 2. There 
is no Perſon named, whoſe Health is ſaid to be 
drunk ; and therefore cannot infer any Crime. And 
the Gloſs put thereupon , That it could be no other 
but the Prezender, is only a Conjetture and uncer- 
tin Inference of the Purſuers; which can be no 
wiſe ſufficient to fix a Crime upon others, who can 
only be anſwerable for what is clearly expreſs d 
and declar'd by them, by plain Words, Writs, or 
Deeds. 

It was reply'd for the Purſuer, 1. That the Li- 
bel was moſt relevant, in ſo far as it did expreſly 
bear, Tha: the Panae!s did riſe and continue in 
Arms, without Her Majeſties Special Authority 
fill erponed: And the faid At 5. Parl. 1. 
(ar. II declares it Treaſon to the Subjects, or any 
Number of them, more or leſs, upon any Ground 
or Pretext whatſomever, to riſe and continue in 
Ams, without His Majeſty's Special Authority. And 
the particular Qualifications and Circumſtances of 
their ſaid Riſing in Arms, will appear from the 
Probation. 

2. The Pannels riſing in Arms, leaving their own 
Houſes, and marching in a Body thro' the Shires of 
Kirling and Perth, in Company with the other Per- 
ſons mention'd in the Libel, whereof ſome have 
been ſince denounced ſor not Compearance, to un- 
derly the Law there fore; at the ſame time that the 
Nation was threatned by an Invaſion of a French 
Fleet, with Land-Forces Aboard, cannot be under- 
ſtood to be upon any other Defign, than on purpoſe 
to encourage and ſtrengthen the Invaders, and in open 
Correſpondence with them, eſpecially whilſt the 
Pannels can adduce no reaſonable Cauſe for their ſo 
Convocating and Travelling together ; and this was 
ſuſtain d Treaſon in Ca/deoe!'s Caſe. 

3. The Laws libelled on, do not only make actual 
Riſing in Arms, and Levying War againſt the Sove- 
reign, to incur the Crimes and Pains of Treaſon, 
but likewiſe any Attempt ſo to do : For any Attempt 
or Conatus in the Caſe of Treaſon, is to be puniſhed 
with the ſame Pains as the conſummate Crime, as 
the Law ſays, Eadem enim ſeveritate voluntatem ſcele- 
Ns qua effetum puniri Jura voluerunt, And At- 
tempts are reckon d as Treaſon in the Acts above- 
mention'd, 

4. The Libel bearing Art and Part, is ſufficiently 
relevant, notwithſtanding the Generality thereof, 
luch Libels being expreſly ordained to be relevant 
by the Act of Parliament 151. Parl. 12. Ju. 16th. 
So that no ObjeCtion can be ſuſtained againſt the Li- 

| as Irrelevant, upon the Account of the Generality 
thereof, fince Art and Part is libelled ; which takes 
o any Objection, for not particularly condeſcend- 


I. Be-- 


belled. b 

It is Duplyed for the Pannels to the Firſt, That 
albeit the Riſing in Arms without Authority be men- 
tion d in General, to infer the Crime of Treaſon, 
ſince the Law could not deſcend to every particular 
Qualification, that might happen to infer Riſing in 
Arms to be Treaſon, but left the ſame to be deter- 
mined by the Judges competent : Yet the Purſuer 
of a criminal Libel muſt adduce ſpecial Qualifica- 
tions, and circumſtantiate Matter of Fact, that may 
be ſufficient to infer, That the Pannels did Treaſona- 
bly riſe in Arms, or otherways the Libel cannot be 
ſuſtain d. For as it could not be allowed to libel in 
General, that a Perſon is guilty of Murder, ſo no 
more can it be allowed to libel in General, that a 
Perſon is guilty of riſing in Arms without Authority; 
the Propoſitions in theſe Libels being equally found- 
ed in Law; but the Subſumption muſt be cleared 
and qualified by circumſtantiate Matters of Fact, in- 
ferring the reſpective Crimes; and if it were other- 
ways, theſe evident Inconveniencies would follow. 

As, 1. That the Pannels would be deprived of 
the Benefit of Exculparions, which could not eaſily 
be brought to meet with general Libels ; whereas, 
ſpecial circumſtantiate Matters of Fact might have 
been more readily taken off by proper particular 
Grounds of Exculpation, whereby the Deeds con- 
deſcended on, might be applied to other reaſonable 
Cauſes, that might wholly exclude the animus delin- 
quendi, or dolus, requiſite in all Crimes. | 

2. This Inconveniency would likeways be inevi- 
table, That the Aſſe would become judge of the 
Relevancy, as well as of the Probation. For it the 
Libel bearing in General, the Pannels to be guilty 
of riſing in Arms againſt Authority, ſhould be 
{ſuſtain'd, and the Qualifications left to be determin d 
by the Probation, then the Aſſize would be Judges 
both of the Relevancy and Probation ; for they be- 
hoved to determine, whether the Qualifications 
ariſing from the Probation, did amount to a Riſing 
in Arms, or other Crimes, generally mention'd in 
the Statute; whence it might come to paſs, that 
Pannels might be put to the Knowledge of an In- 

ueſt upon irrelevant Crimes; and therefore Crimes 
could be particularly ſubſumed, as Sir George 
Mackenzie obſerves in his Crmmals Tit, Libels. 
Page 465. 

To the 2d. it's Duplyed, That whether the Pan- 
nels Travelling for ſome Space from their own 


Houſes, either for Diverſion or Buſineſs, in the moſt 


peaceable Manner imaginable, had happen'd in the 
Time in the threatned Invaſion or not, could never 


alter the Nature of that Deed, fince it cannot ſo 


much as be pretended, that they were verſantes in 
ilicito ; the Travelling in ſuch a peaceful Manner 
ſingly with Domeſtick Servants, being unqueſtiona- 
bly allowed by Law. And this Defence of the Pan- 
nels Travelling in their uſual Manner, and with 
their ordinary Equipage, was ſo evident of it ſelf, 
that the Purſuers acknowledged there could nothing 
culpable be inferred from it at other Seaſons 3 bur 
that the Crime now inſiſted on, was founded, in 
that their Meeting and Travelling was the Time of 
the threatned Invaſion, when a Fleet of Enemies 
Ships was upon the Coaſt. And yet the Libels does 
not bear, that the Pannels knew of any ſuch Deſign, 
or that the French were actually upon the Coalt ; 
and without this Knowledge, the Circumſtance which 
the Purſuers inſiſt chiefly to make the Crime, was, 
as to the Pannels, no Circumſtance at all. So that 
the Libel ſhortly refolves in the Pannels te” - 
| wi 
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with their ordinary Equipage, after their uſual way, 
in a peaceable Manner; which neither in common 


Senſe, nor in the Conſtruction and Interpretation of 


our Law, and Opinion of our Lawyers above-· men- 
tion d, can be pled a Riſing in Arms againſt Her 
Majeſty or Government, or give the Occaſion of 
the leaſt Suſpicion of any Intention that way. Nei- 
ther can Suſpicions, albeit there had been more evi- 
dent Grounds for them, be ſufficient to infer a 
Crime; the Law ſaying expreſly, That ex ſuſpitiont- 
bus nemo eft damnandus, Leg. 5. ff. de Pan. And 
whereas it is pretended, that the Pannels have given 
no reaſonable Account of their Progreſs and March 
at that Time; and therefore leaves place for the 
Purſuer's Conjectures; the ſame is noways of any 
weight to fortity the Purſuers Libel ; it being ſuffi- 
cient for the Pannels to alledge, That the Meeting 
of a few Gentlemen, and Travelling with Swords 
and Piſtols, as they were hitherto uſed, does not in- 
fer a Riſing in Arms. And to pretend that the Pan- 
nels ſhould give ſpecial Accounts of their Progrelles, 
is plainly to found a Criminal Charge or Libel Oper 
inguirendis, and ſo expreſly diſcharged by Law : 
And doubtleſs it is ſufficient for the Pannels to ſay, 
that their Meeting or Travelling together with ſuch 
ſmall Retinue, and in ſuch peaceable and unprovided 
Manner, could not give the leaſt Jealouſy to any 
Perſon whatſomever; and if this Defence were not 
ſuſtained, the natural Liberty of the Lieges would 
he very much circumſcribed ; and no Man could be 
ſure, but the Action of his Life which he intended 
ſhould be moſt innocent, ſhould be the molt fatal, 
as concluding him under Treaſon, and the worſt 
of Crimes. And the Practique in Ca/dwe/ s Caſe 
is greatly differenced from this, in that there was a 
conſiderable Body of Men with all forts of Arm; 
actually in Rebellion againſt the Government at the 
Time; and that Caldwel, with his Aſſociates, like- 
wiſe of a conſiderable Number, had intercepted 
common Poſts, and particularly ſome Letters to the 
Earl of Eglingtoun, a Privy-Counſellor, which was 
an Ouvert-Act, and ſufficiently declared their bad 
Deſign; beſides theſe Sentences were reduced, and 
the Perſons reſtored per modum Fuſtitiæ. 

To the 2d. it is Duplyed, That albeit it be gene- 
rally received by Lawyers, that Attempt or Coats 
in Treaſon is puniſhable as Treaſon ; yet that is ne- 
ver to be underſtood of a naked Defign or ace 
animi; the Law ſaying expreſly, that Cogitationts 
panam nemo patitur Leg. 18. f. de Pan. and nemi- 
nem qui maſe facere voluit pletti equum eft niſi quod 
faltum voluit etiam fecerit, But that Voluntas or 
Conatus mention'd in Law, mult break out into an 
external Act; if not conſummating the intended 
Crime, at leaſt inchoating the ſame, ſo as to be- 
come a Deed obvious to the external Senſes, before 
jt can be ſubſected to the Cenſure of humane Laws. 
And albcir Doſus or Propoſutum be requiſite in all 
Crimes; yet not as it is latent in the Mind, but as it 
is expteſs d and declar'd by an external Act. And ſo 
Matt heus de (vim. in Proleg. ſays, Dolo contrahi crimen 
diximus, per dolum autem fatum doloſum intelligimus. 
As it is clear by the expreſs Statutes libelled upon, 


particularly the faid A 2d. Se.. 2d. Parl. 1ſt. Ch. II. 


That Treaſonable Intentions ſhould be expreſſed and 
declared by Writing, Printing, or adviſed Speaking, 
before the ſame can be ſaid to have inferred the 
Pains mention'd in the Act; yea, even where there 
was Writing alledged upon; yet in Mr. Robert 
Caddels Caſe, that was not found ſufficient to infer 
the Crimes in theStatute, unleſs it ſhould have been 
qualified, that the Writing was publiſhed, and out 


of the Writer's Hands, whereby the Attempt would 


become manifeſt ; and in the Caſe of an Ouvert-Ad 
which was the Point upon which Balmerino's Tryal 
proceeded ; and without which, no Crime coula 
have been found againſt him. And in the preſent 
Caſe, as the Pannels had truly no manner of ill 
Deſign, ſo no external Act whatſomever is, or can 
be condeſcended on, either of Word or Deed, that 
infers any Deſign of the Pannels to oppoſe Ay- 
thority, or to act any thing contrair to Law, 6; 
their Duty to the Sovereign ; tor as they uſed their 
natural and innocent Liberty of Travelling in 3 
peaceable Manner with their near Relations and 
Neighbours, for their Diverſion or Buſineſs, fe 
when they were called by Authority, they did not 
abſent or withdraw themſelves, but readily appeared 
and gave Obedience, upon the firſt Citation. 

To the 410, it is Duplyed, That the Libelling 
of Art and Part, is not ſufficient to exclude the Oh. 
jection upon the Generality of the Libel, becauſe 
Art and Part relates to the particular criminal Facts. 
and Qualifications thereof libelled, and includes an 
Alternative, that the Perſon complained upon, was 
either Actor, or Art and Part of the criminal Fats 
and Deeds particularly libelled. Which general and 
indefinite Qualification of Acceſſion, Law and Cuſtom 
has not allowed, without.a more ſpecial Condeſcen- 
dence of the Parties Acceſſion to the Deeds libelled 
which could only be certainly and diſtinctiy known 
by the Probation : But ſtill that does not take of 
the Neceſſity of ſpecial Condeſcendences of the 
Qualifications that make up the principal Crime li- 
belled, wirhout which Pannels could not have the Be- 
nefit of Exculpations; nor could the Relevancy be 
determined by the Judges, but remitted with the 
Probation to the Aſſize, which always has been cau- 
tiouſly ſhunned, as of dangerous Conſequence. And 
in the preſent Caſe, the ſuſtaining of the Libel in 
the Generality thereof above-mention'd, would he a 
molt dangerous Preparative; it being evident, that 
it a few Gentlemen, Meeting and Travelling toze- 
ther with their ordinair Retinue and Equipage, which 
is generally with Swords and Piſtols, could be 
thought to fall under the Ac of Parliament, of Ri. 
ſing in Arms without the Sovereign's Conſent, no 


Gentleman in the Kingdom could he free from 


Grounds of a Criminal Proceſs, if the bearing ſuch 
Weapons ſhould be conſtrued a Riſing in Arms; and 
few or many, making no Difference, as the Purſuer 
contends, it would neceſſarily follow, that two or 
three Perſons meeting or travelling with Swords 
or Piſtols, might be lyable to a Proceſs of Treaſon, 
as rifing in Arms without Authority; which were 
moſt abſurd, and of dangerous Conſequence to the 
Lieges. And as no Company can ever be found to- 
have met and travelled in a more peaceable and 
inoffenſive manner than the Pannels have done, 


doing no Injury by Word or Deed, to any Per- 


ſon wharſomever, and travelling in ſuch a ſimple 
Manner, as did exclude all imaginable Jealouſy 
of their having any Warlike Deſigns, or creating 
the leaſt Diſturbance to themſelves or others, and 
giving a ready Obedience when called by Autho- 
rity on a ſimple Citation: So they ought to be 
Aſſoilzied from the faid Groundleſs and Irrele- 
vant Libel. 

The Pannels ſhall not take up the Lords Time 
in informing more particularly upon the other 


Circumſtances of rhe Libel, ſuch as drinking of 


Healths, Correſpondence, and enticing of the Coun- 
— ; by reaſon that my Lord Advocate did not in- 
ſiſt upon theſe in the Debate, but only pretended 

to 
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to have libelled them as Aggravations, which is of 
no Moment in a Procels of Treaſon, and can be of no 
manner of Effect in this Caſe, where the Crime libel- 
led is ſo manifeſtly elided. Sic ſubſcribitur, 

Alexr, Mcleod. 


— 
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Information for Her Majeſty's Advocate. 
againſt the Laird of Kcir, Touch, 
and others, now Priſoners in the Tol- 


booth of Edinburgh. 


ER Majeſty's Advocate, holding. the Indict- 
ment as repeated, and here premiſed, be- 
fore he offer to anſwer and remove the Excepti- 
ons and Objections made againſt it for the De- 
fenders ; takes leave to remember what cannot well 
he forgot, That the Occaſion of the preſent Tryal 
was an actual Invaſion of an Enemy-Fleer, with 
French, Iriſh, and Popiſh Forces aboard, in March 
laſt, threatning an imminent Invaſion upon our Ccaſt, 
to deſtroy Her Majeſty, and all Her good Subjects, 
and ruin our Religion, Laws and Liberties. 

Which Invaſion was the more formidable, that 
it was intended and carried on by Papiſts and French, 
and by Iriſh Papiſts, the Dregs of both, which are 
certainly the worſt Characters that can be appre- 
hended in an Enemy. , 

While we ſtood thus threatned by ſuch Enemies 
that had riſen up againſt us, and were ready to 
ſwallow us up quick, fo that the Waters had over- 
whelmed us, and the Stream had gone over our 
Soul, if GOD had not appeared for us; and her 
Majeſty, by His Bleſſing upon her careful and moſt 
vigilant Conduct, interpoſed for our Delivery, and 
when the Enemy was upon our Coaſt, and ready 
to enter our Firth, and when all good Men were 
in the greateſt Suſpenſe of the ſaddeſt Apprehen- 
ſions of what might enſue, by turning our Country 
at leaſt to a Field of Blood, and Scene of all Con- 
fuſions and Miſchiefs : Yet there were found a- 
mongſt us, even among Scots Proteſtants, a Knot 
of Men who may juſtly ſeem to have wiſhed and 
lonzed for that which all Men beſides feared. 

It is now indeed made an Argument to excul- 
pate, that they were ſo few; and yet it may far 
more reaſonably be wondered, that there was ſo 
much as one Man to be found of ſuch a deſperate 
Reſolution and Practice. | 

The Five Gentlemen now in the Pannel, being of 
the Knot mentioned, ſo ſoon as this Invaſion was 


noiſed abroad, and when it was brought juſt up- 
on our Coaſt, then they think fit to leave their 
Houſes, and going with their Horſes and Servants, 
and all well armed with Swords and Piſtols, and 
other invaſive Weapons, they riſe and continue in 
Arms, without any lawful Authority interpoſed : 
And thus appearing in Arms, and Marching from 
Place to Place in ſeveral Shires, and for ſeveral 
Days and Nights, as it were in Correſpondence 
with the foreſaid Invaders, did what in them lay, 
(it not to riſe to their Aſſiſtance, ar leaſt) ro diſturb 
Her Majeſty's good Subjects, from the Oppoſition 
and Defence that was at that Time ſo neceſſary. 

It's true, when their Hopes were diſappointed, 
then they ſhrunk home, and ſuch of them as had 
more to loſe than they knew how to fave other- 
* — and rendred when called; when 
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others of them that had no more Guilt, but leſs 
to loſe, thought fit to retire and abſcond: Where- 
upon Her Majeſty moſt juſtly ordered, that the 
Perſons now in the Pannel ſhould be brought to 
this preſent Tryal. | 

The Indictment exhibit againſt them, founds 
upon molt plain and poſitive Laws and Acts of 
Parliament, That none rebel openly againſt the King's 
Perſon or Government ; That none levy War and 
take up Arms againſt the King and His Government; 
And that for any of the Subjects, more or ſemer, to riſe 
and continue in Arms uten any pretext, or 10 at- 
tempt the ſame without His Majeſty's ſpecial Au- 
thority firjt interponed, it ſhall be High Treaſon ; 
and that if any leoy War, or take up Arms again} 


| the King, or entice Strangers or others to invade, 


and expreſs and declare ſuch treaſonable Intentions, 
he ſhall be adjudged a Traytor, and puniſhed as 
in the (aſe of High Treaſon. And then the In- 
dictment tubſumes in the very Terms of the Law, 
That at ſuch a Time, and in ſuch à Manner, 
and with the ather Circumſlances mentioned, the 
Defenders did attually riſe and convene, and con- 
1nue in Arms without ber Majeſty's ſpecial Authori- 
ty firſt imerpned ; which in Law 18 juſlly confirued 
to be the Levying of War, and taking up Arms 
againſt Her Majeſty, and did plainly appear to be 
in a real Correſpondence with, and for the En- 
couragement of the French Invaders; whom thereby, 
and ctherways they did entice, to the invading of Her 
Majeſty's Dominions, and the deſtroying of Her and 
all Her good Subjects: Of which Crime the Defenders 
being Actors, Art or Part, ought to be puniſbed 
with the Pains of Lato. 

To this Indictment, the Defenders made Anſiver, 
denying the Crime libelled with all its Qualifi- 
cations ; that the Indictment is not relevant, in re- 
ſpect it doth not condeicend upon any Overt AQ or 


. Deed that can be ſtretched to infer the Crime, or 


any treaſonable Intention; and that all the Acts of 
Parliament libelled upon, require ſuch open Facts 
and Deeds; and the Act of Parliament, Car. II. Par- 
1. Se/. 2. requires expreſly, That by Writing, Print- 
ing, Preaching, or other malicious and adviſed ſpeaking, 
ſuch treaſonable Intentions ſhould be expreſſed or de- 
clared ; nothing of which can be found in this Caſe. 
To which it is replied, 1. That it is granted, 
Thar neither inward Thoughts nor Intentions, un- 
leſs ſome way expreſſed or declared, can be made 
criminal, and far leſs treaſonable; but on the other 
Hand, when the Law and Acts of Parliament does 
ſer down a ſpecitick palpable Deed, ſuch as riſing 
and continuing in Arms, which is viſibly an open 
Overt Act, and requires no more for the decla- 
ring of the Rebels Intention, fave his ſo rifing 
and continuing in Arms, without having Her Ma- 
jelty's Authority interponed; what more can be 
required, either as to the Overt Act, ſince the Fact 
it ſelf is truly and openly ſuch or as to the Cer- 
tainty of the Parties Intention when the Law 
hath aſcertained it, vis. By the want of Autho- 
rity ; which is plainly the preſent Caſe ? But 2. 
It is to be.adverted, That our old Laws libelled 
upon, do indeed bear open and notour Rebellion : 
As likeways, The levying of War agamſt the King 
and His Perſon and Government: But theſe Laws 
having been found very liable to the very Excep- 
tions that the Defenders now make againſt the 
Indictment, when in the Year 1661 this came to 
be conſidered, and the Parliament Judged fit to 
aſcertain and define the Crime of Treaſon, ſo as 
every Man might moſt plainly underſtand it, and 
Fffff that 
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that there could be no Place for any of the for- 
mer Evaſions: The Act of Parliament condeſcends 
upon riſing and continuing in Arms, as the very 
open and Orert-A& requiſite to the Crime; and 


 withal fixes the treaſonable Intention, upon this one 


Qualification, That the riſing and continuing in Arms, 
is without His Majeſty's Authority interponed; a 
Negative that proves it ſelf, and requires no other 
Evidence. 3. As to what the Att of Parliament, 
Car. II. Par. 1. Sef. 2. Cap. 2. requires, That ſuch 
treaſonable Intentions ſhould be expreſſed and de- 
clared ; theſe Words are plainly ſubjoined to a long 
Enumeration of ſeveral Points and kinds of Trea- 
Jon, and are certainly only to be applied to the 
Caſes wherein the Intention may be doubtful, but 
can never in any good Senſe or Reaſon be applied 
to ſuch Deeds as the Law it ſelf declares to be 
open and to import the Intention, ſuch as riſing 


and continuing in Arms, levying of War, or ta- 


King up Arms; where both the Deed and the 
Intention are manifeſt, and by Law declared and 
condemned. And in effect to alledge, where there 
is an open riſing in Arms, or a levying of War, 
or the Maintaining a Fort or Gariſon, That yet 
the Intention ſhould be deſiderate, where the Law 
tequires no more to prove, but that it is done 
without Authority, is viſibly abſurd. 
Secondly, Where it is objected, that albeit riſing 
and continuing in Arms without Her Majeſty's Au- 
thority be undoubtedly Treaſon, yet it muſt ſtill 
be qualified by ſome Circumſtances of Fact, Word 
or Writ, to infer the Intention; and to libel riſing in 
Arms is but general, and it ought to be cleared 
by ſome particular Fact and Deed libelled, to make 
the rifing Criminal. Thus the common Law fays, 
Qui muſſu principis bellum geſſerit, delectumue ha- 
buerit exercitum Comparaverit, &c. And our Act 
of Parliament, Q. Mary, explains the Matter, vi. 
That no Man raiſe Bands of Men of Weir on Horſe 
or Foot, with Piſtols and other bellical Arms, for dai- 
ly or monthly Wages, without ſpecial Licenſe, &c. 
To all which it is anſwered, That it is granted by 
the Defenders, that rifing and continuing in Arms, 
if duly qualified to be againſt Her Majeſty, is 
undoubtedly Treaſon : But then is it not as evi- 
dent, that all the Qualification that the Act of 
Parliament requires, is, that the ſame be done with- 
out Her Majeſty's Authority? So that where the 
Qualification is ſo plainly defined, to require any 
farther, is to impoſe on the Law. It's true, that 
the Act Queen Mary, ſpeaks of raiſing of Bands of 
Men of Weir, and keeping them under Pay ; and the 
Common Law may alſo have ſomething of that 
Nature. But if the Act of Parliament 1661, thought 
fit ſo far to ſecure the Prerogative, as to cut ſhort 


and forbid all riſing in Arms without Her Maje- 


ſty's Authority, under the Pain of Treaſon, is not 
this plain Law, which the Defenders could neither 
mifken, nor ought to have tranſgreſſed? 

The Caſe of Aſſint is much infiſted in, That 
it was not found to be a treaſonable Riſing, un- 
leſs there had been more than an Hundred Men con- 
veened, and muftered under Colours and Pay. But 
1. A PraQtick cannot change the Law. 2. The Rea- 


ſon of that Practick is manifeſt, vis. That Afints 


Convocation was covered with another Colour and 
Pretext, and was certainly not againſt the Govern- 
ment; and therefore the ſaid Qualifications were 
required, which doth no ways hold in this Caſe. 
For to deal plainly, and to cut off all the Defenders 
groundleſs Pretexts, that they were only innocently 


convened, that they had no Arms, but ſuch as are 
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ordinary and allowed to Gentlemen in their Tra. 
relling; that they were only a ſmall Number of 
Friends and Neighbours for their Diverſion and Re. 
creation: That they had no Correſpondence with 
the Invaders, tho their meeting and travelling toge⸗ 
ther happened about that Time: And /aftly, that 
if they ſhould be overtaken on the Fact and Dee 
libelled againſt them, none could be in Safety to 
travel with Arms, even in the ſmalleſt Company, 

To all this it is anſwered, 1. For all chat the 
Defenders have alledged or can alledge for Excuſe 
yet their meeting and marching in Arms, at the 
Time and Manner that they did, is generally yy. 
der this Prejugee by all that ever heard it, that it 
was at leaſt the Height of Folly, and had the worſt 
of Appearances. 

But 2. If the Defenders would have the Deed 
fo he conſidered with all its Circumſtances, it is 
not declined, Now as to the Deed it ſelf, it js 
open and palpable, viz. riſing and continuing in 
Arms. 2. It has all the Qualification that Lay re- 
quires to make it criminal, vig. That it was with- 
out Her Majeſty's Authority being interponed. But 
2. Admit of all the Circumſtances that the Defen- 
ders can alledge for alleviating, are they not only 
bare Suppoſition and Queſtion 2 What it they meet 
by Rencounter? Whar it they met for Diverſion ? 
Are not ſuch Meetings ordinary ? And what was 
ated by them againſt rhe Government? All which 
do not import ſo much as one poſitive colourable 
Excuſe. Whereas to conſider the Deed certainly con- 
demned in Law on the other fide with its undeni- 
able Circumſtances, vis. That the Defenders left 
their own Houſes, having no juſt Occaſion to invite 
them abroad : That they met in ſuch a Company as 
perhaps all of them never met before ; that they 
met well mounted, and with Swords and Piſtols of 
all ſorts, better appointed than moſt Men that go 
to War ; that they were thus well mounted and 
armed, beyond what the Law and Act of Parliament 
1693, allows to Men of their Faſhion, there beinz 
none ot them qualified to the Government ; that 
all this happened when the Invaſion was generally 
known and Juſt upon our Coaſt : That they march- 
ed backward and forward for ſeveral Days and 
Nights, as it were hovering in expeCtation of what 
they look d after: That they did not at all diſſolve and 
go home, until their Hope of the Invaſion was loſt; 
and that fince ſeveral of them have abſconded. 
Can any Man lay and reflect upon theſe Things 
together, but he muſt ſay, That beſides their being 


clearly guilty in the Terms of Law, as having ri- 


ſen and continued in Arms without Her Majeſty's 
Authority, which in the Conſtruction of Law, is 
to levy War againſt Her Majeſty, their Intention 
was as treaſonable as the Law preſumes ; ſo that 
upon the whole, this Judgment may be both righte- 
ouſly and ſafely paſs'd in this Matter, viz. That 
their riſing and continuing in Arms at the Time 
and in the Manner, and with the other Circum- 
ſtances libelled, without Her Majeſty's Authority 
firſt interponed, was Treaſon, unleſs they could ex- 
culpate, by at leaſt ſome colourable or probable Pre- 
text, which they never can prove, or have ſo much 
as alledged. | 

Nor could a Judgment of this Nature fo clearly 
founded, be of the leaſt ill Conſequence or Incon- 
venience, ſince every ordinary Meeting bears its own 
Excuſe ; nor can indeed a lawful Meeting of this 
Sort be found without Excuſe. And further, ic would 
ſecure the Government according to the true Inten- 
tion of the Law, againſt all ſuſpicious and evil De- 


ſigns and Attempts in Time coming. The 
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The Defenders object, That the Indictment doth 
not libel relevantly, as to the Point of Correſpon- 
dence with the Invaders; which ſhould be quali- 
fed by a Condeſcendance on the particular Acts of 
Correſpondence ; and, as the Common Law expreſ- 
ſes it, That Hoſiibus nuncium literaſue miſerunt, 
ſgnumve dederunt, feceruntque dolo malo quo hoſtes 
confilio Juventur. | I 

To which it is anſwer'd ; If Correſpondence 
with Invaders had been the principal Crime libelled, 
the Defenders might have contended for ſuch a 

Condeſcendance quo modo they correſponded : But 
when the Correſpondence is only libelled, viz. an 
open and real Correſpondence, by their riſing at 
the ſame Time in Arms without Authority, that a 
Foreign Enemy was actually invading: This real 
Correſpondence, or this Correſpondence in re ipſa, 
is more than ſufficient to make out the Preſumption 
of Law ; vis. That their Riſing and Continuing in 
Arms without Authority, was plainly againſt Au- 
thority. If at the Time of the Invaſion, ſome 
Hundreds of diſaftected Perſons had got together in 
Arms; would it have been doubted, but that their 
getting together at that Time in Arms, without 
Her Ma jeſties Authority, was really to correſpond 
with the Invaders, and to countenance and encou- 
rage them in their Invaſion. If then all the Ditte- 
rence be, that the Defenders did convene in a ſmal- 
ler Number ; it only remains to be confider'd, That 
the Act of Parliament doth expreſly declare againſt 
any Number, their Rifing and Continuing in Arms 
without Authority; and that the fame is Trea- 
ſonable ; which fully reaches the Number li- 
belled. 

As to what is added, of their being ſo ſmall a 
Number, and only arm'd in the ordinary manner ac- 
cuſtomed by Gentlemen Travellers; it is already 
anſwer'd, and withal it is certain, that the greateſt 
Miſchieſs may have their Riſe from ſmall Begin- 
nings. And as for the Defenders, they were very 
early in their Appearance, and viſibly did what in 
them lay, both to encourage the Invaders, and to 
raiſe an Inſurrecion in the Country : And it was 
only the Goodneſs of GOD, and Her Majeſties 
vigilant Conduct, that cut off both their further 
Hopes, and the increaſing of their Numbers; 
which might have been infallibly expected, if the 
Invaſion had ſucceeded. 

The Defenders take notice of that Part of the 
Indicment, which alledges, That they did openly 
drink the good Health of their Maſter , who could 
be none elſe but the Pretender; which they alledge 
is no ways relevant to infer the Concluſion of the 


Libel. | 


To which it is anſiver'd, That the foreſaid 


Drinking having been only mention'd in the Libel, 
for a further Illuſtration of the Defenders Intenti- 
ons, it is granted, that per /e it is not relevant to 
infer a Crime. But, 2. Being join'd with the other 
Circumſtances above-mention d, even in its doubt- 
ful Senſe, it cannot be deny'd to import a further 
Diſcovery of theſe Gentlemens Intentions, in ap- 
pearing and continuing in Arms without Authority; 
which (in effect) is the principal Crime, ſuffici- 
ently declar d by the Act of Parliament it ſelf, tho 
it were not adminiculate by this and the other Cir- 
cumſtances above mention d. 

The Defenders go on to reſume and anſwer the 
Charge brought againſt them; but the whole of 
the Matter being above abundantly cleared, it may 
ſuffice to notice, that they ſtill inſiſt, That the Ri- 
ſing in Arms libelled without Authority, is but ge- 
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neral, and ſo could not infer the Crime of Treaſon, 


unleſs more particularly qualified: Whereas it is 
certain, that the Rifing in Arms is a ſpecifick Act; 
and of the which, if libelled circum ntiately as 
to Time and Place, as it here is, makes a moſt 
particular Libel : And for qualifying the Intention 
of the Act, and of the Riſers, all that the Law re- 


- quires, is, That the Ry and Continuing in Arms, 
| 


be without Her Majeſties Authority firſt inter- 
ned; which, in the Conſtruction of Law, is to 
evy War againſt Her Majeſty. 

The Defenders alledge, That to libel Rifing in 
Arms in general; is no better than to libel Murder 
in general: But if Murder be libelled circumſtan- 
tiately, as to the Perſon murder d, and the Time 
and Place; the Libel is no doubt particular and re- 
levant, without any further Qualification. What 
then ſhould hinder, why Riſing and continuing in 
Arms, circumſtantiately libelled as to Time and 
Place, and plainly qualified as the Law requires, 
(viz, without Her Majeſties Authority) ſhould 
not allo be a particular and relevant Libel of 
Treaſon ? | 

But the Defenders ſay, That by ſuch a Libel 


they are deprived of the Benefit of Exculpation. 


Bur this is wholly groundleſs; it having been often 
ſaid, That if the Defenders can bur quality any 
probable Pretext for their Kiſing and Continuing in 
Arms "2. Authority, to take off the Pre- 
ſumpf on of the Law, it ſhould be admitted. 
Bur vhen they can qualify no Pretext, nor can 
aſſign the leaſt probable Cauſe for their Riſing and 
Continuing in Arms as they did, except it was to 
countenance Invaders, or to raiſe Inſurrection with- 
in the Country ; how is it poſſible, that this their 
Riſing in Arms without Authority, as is libelled, 
ſhould not be Treaſon ? Nor is there any Thin 

here left to the Judgment of the Aſſze, ſave moſl 
plain and palpable Matter of Fact; viz. That the 
Defenders roſe, and continued in Arms; which be- 
ing qualified as the Law requires, vis. That it was 
without Her Majeſties Authority, it inevitably pre- 
ſumes the Treaſonable Intention; which being fur- 
ther joined with the Circumſtances mentioned in 


the Ind ictment, cannot but evince to all Men, That 


the Riſing, and Continuing in Arms without Au- 
thority, and in the Circumſtances above- mention d, 
was an Overt-Act of Rebellion; ſpecially when no- 
thing is, or can be adduced, to give it a more pro- 
bable Interpretation. 

The Defenders inſiſt much, That they were not 
verſantes in Illicito; That they only went out for 
Diverſion, or Buſineſs, with their ordinary Arms 
and Servants : But what can be more Liicitum, than 
to riſe and continue in Arms without Authority; 
the very Deed forbid by the Law as Treaſonable ? 
And what need of any further Qualifications of 
their Intention, ſince the Law makes wirhout Aut ho- 
rity to be ſufficient ? And the Indictment doth alſo 
ſuperadd moſt pregnant Circumſtances, to verify 
their ill Intention; which are not ſo much as offer- 
ed to be cavilled, except by, What if this? or, 
What if that? which plainly ſignify nothing. 


The Defenders ſeem to inſinuate, That they did 


not ſo much as know there was an invading Fleet 
upon our Coalt : But it is ſo notour, that at that 
Time the Invaſion was univerſally known, and like- 
wiſe ſignified by a Proclamation ; That this Al- 
ledgeance is manifeſtly diſingenuous. 

But the Defenders further alledge, (Eſto) That 
Rifing and Continuing in Arms, as they did, was 
ſuſpicious z yer Suſpicions cannot found a Libel of 

Fiffi?2 Trea- 
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Treaſon. But the Defenders advert not, That it is 
not Matter of Suſpicion that is objected, far leſs 
their Travelling with their ordinary Horſes, Arms 
and Equipage, as formerly they were wont; but 
plainly, That at ſuch a Time, when the Country 
was openly invaded by a Foreign and moſt formida- 
ble Enemy, they, being never qualified to the Go- 
vernment, ſhould have run together in Arms, without 
Her Ma jeſties Authority; which is all that the Law 
requires to make them guilty ; and which in effect, 
with the other Circumſtances libelled, declares their 


Treaſonable Intentions to a Demonſtration. 


The Defenders fay, That their Caſe differs from 
Callwal s: But albeit they may vary in ſome Cir- 
cumſtances, yet it's certain, that as to the main, 
Caldwal! and his Complices were found guilty of 


Treaſon, only for their raifing of about Thirty or 


Forty, and continuing in Arms without Authori- 
ty, when there was another Party in the Country 
engaged in an open Inſurrection. So that the De- 
fenders having in like manner riſen and continued 
in Arms without Authority, when there was a far 
more dreadful Enemy imminent upon our Coaſt, 
cannot bur fall under the ſame Conſtruction. And 
that Ca/dwal's Proceſs and Doom was afterwards re- 
duced, fignifies nothing ; fince it was reduced for 
Reaſons wholly different and alien from the Caſe in 
Hand, and which are ſo well known, as they need 
not be repeated. 

The Defenders do alſo endeavour to take off what 
was alledged from the Ac of Parliament, That even 
the Attempt and Conarzs in this Caſe is condemned, 
by telling us, That this Conatus doth alſo require an 
Overt-A&, But Eſto, it be ſo; what more Overt- 
A& can be required, than open Riſing in Arms? 
And what doubt can there be of the Intention and 
Defign, when both the Act of Parliament, and the 
other Circumſtances of the Deed, do fo fully clear 
it? And therefore it is in vain to notice either Cala- 
wel's Caſe, wherein there was indeed no Sentence ; 
or yet Ba/merino's Caſe, where the Overt-Act was 
thought to be doubtful ; when the Riſing and Con- 


tinuing in Arms, is, in this Caſe, an Act both O- 


vert in it ſelf, and expreſly defined to be ſuch by 
the Act of Parliament. 

The Defenders are at ſome Pains to make it be- 
lieved, That the Libelling of Art and Part cannot 
ſuſtain this Ind ictment. But, 1. The Advocate ad- 
heres to his Ind ictment, as libelled and qualified 
with Art and Part. 2. Tho' Art and Part be li- 
belled, and the Act of Parliament makes it a Sup- 

lement for Relevancy in all Caſes; yet Her Maje- 
ſties Advocate finds no Neceſſity to enter further in- 
to that Debate, than to adhere as above; ſeeing 
that his Indictment is founded on clear Law, and 
that he as clearly ſubſumes in the Terms of Law ; 
viz, The Riſing and Continuing in Arms without 
Her Majeſties Authority interpoſed ; the Levying 


of War, and taking up Arms againſt Her Majeſty, 


and open Correſponding with Her Majeſties Ene- 
mies and our Invaders ; and that not only by the 
above-mention'd real Correſpondence, but even by 
enticing them other ways to invade ; as ſhall be 
proven, if needful. All which are too manifeſtly 
Acts and Deeds of Rebellion, to need the conſtru- 


Five Support of Art and Part, further than that 


AQor, Art and Part, are perpetually connected to- 
ether. | 

K And therefore, upon the whole, ſince, as hath 

been ſaid, the Country was (at the Time libelled ) 

in the moſt imminent Hazard of a moſt deſtructive 

Invaſion; and that at that very Time, the Defen- 


7 Annx 
ders, to the great Surprize and Aſtoniſhment of all 
Her Majeſties good Subjects, did flee out in Arms, 
and convene and march , and troop together in 
Arms, without Her Majeſties Authority, which in 
Law is ſufficient ; and that with the other aggra- 
vating and moſt concludent Circumſtances above 
libelled, which were not offer'd to be taken off 
with any rational or probable Pretext : It appears 
to be without Queſtion, That the Defenders fall un- 
der all the Conclufions of the Libel, and ought tg 
be made liable in the Pains thereof. 


In Reſpet whereof, 8c, 
Sic ſubſcribitur, 
JA STEUART, 


Inn... 


URIA JUSTICIARIA, S. D. N. 
Regine, tenta in nova Seſſionis Domo 
Burgi de Edinburgh, Vigeſimo ſecundo Die 
Menſis Novembris, Milleſimo, Septingenteſimo 
Octavo; per Nobilem Q Potentem Comitem, 
Georgium Comitem de Cromertie, &c. Fuſtici- 
arium Generalem, & Honorabiles Viros Ada- 
mum Cockburn de Ormiſtoun, Zuſticiarium 
Cericum; Dominos Joannem Lauder de Foun- 


tainhall, Gulielmum Anſtruther de eodem, 


& Gilbertum Eliot de Minto ; Magiſtrum 
Robertum Steuart de Tillicoutrie, £7 Magi 
firum Jacobum Erskine de Grange; Con- 
miſfionarios Fuſticiarn Dif. S. D. N. Re- 


ginæ. 
Curia Legitimè Aﬀirmata, 


Intran. 


James Stirling of Keir. 

Archibald Seaton of Touch. 
Archibald Stirling of Carden. 

Charles Stirling of Kippendavie ; and 
Patrick Edmonſton of Newtown. 


Indicted and accuſed at the Inſtance of Sir Fame. 
Stewart, Her Majeſties Advocate, and as having 
Special Warrant from Her Majeſty for that Effect; 
for the Crime of Treaſon and Leſe-Majeſty, in man- 
ner mentioned in the Indictment raiſed againſt them 
thereanent. 


PURSUERS. 


Sir James Stewart, Her Majeſties Advocate. 
Sir Walter Pringle ; and 
Sir Francis Grant. 


Advocates. 


Procurators in DEFENCE. 
Sir Patrick Home. 
Sir David Forbes. 
Sir James Steuart. 
Mr. Alexander Macleod. 
Mr. James Graham. 
Mr. Walter Steuart, 
Mr. John Elphingſton. 
Mr. Colin Mackenzie. 
Mr. Charles Cockburn ; and 
Mr. David Lauder. 


Advocates, 


The 
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The Lords, Juſtice- General, juſtice- Clerk, and 
Commiſſioners of Juſticiary, having conſider d 
the Indictment at Her Majeſties Ad vocate's In- 
ſtance, againſt James Stirling of Keir , Archibald 
geaton of Touch, Archibald Stirling of Carden, 
Charles Stirling of Kippendavie, and Patrick Ed- 
monſton of Newtown, Pannels, with the foregoing 
Debate thereon ; THEY FIND, The ſaid Pan- 


nels, their Riſing and Continuing in Arms with- 


out Her Majeſties Authority, and aQtual Corre- 
ſponding with an open Enemy upon the Coaſt, 
eady to invade this Part of Great- Britain called 
SCOTLAND, Relevant to infer the Pains of 
Treaſon libelled againſt the Pannels ; and repel the 
whole Defences proponed for the Pannels, and re- 
mit the whole to the Knowledge of an Aſſtze. 


Sic ſubſcribitur, 
CROMERTIE, I. P. D. 


The ſaid Lords, for ſeveral Cauſes and Conſide- 
rations, continued the Dyet of the ſaid Cauſe till 
Three a Clock in the Afternoon; and ordained Aſ- 
ſzers and Witneſſes to attend then, ilk Perſon un- 
der the Pain of One Hundred Merks ; and the Pan- 
nels to be carried back to Priſon. 


Poſt Meridien. 
URIA JUSTICIARIA, S. D. N. 
Reginæ, tenta in nova Seffionzs Domo 
Burgi de Edinburg, Vigeſimo ſecundo Die 
Menſis Novembris, Milleſimo, Septingente- 
ſimo Oftavo ; per Nobilem & Potentem Co- 
mitem, Georgium Comitem de Cromertie, 
&c. Juſticiarium Generalem, & Honorabiles 
Viros Adamum Cockburn de Ormiſtoun, 
F. ſticiurium Clericum; Dominos Joannem 
uder de Fountainball, Gulielmum Anſtru- 
ther de codem, & Gilbertum Eliot de 
Minto, & Magiſtrum Jacobum Erskine de 
Grange, Commiſfonarios Juſticiarii Dif, 
S. D. N. Reginæ. 


Curia Legitimè Aﬀirmata. 


Intran. 
James Stirling of Heir. 
Archibald Seaton of Touch. 
Archibald Stirling of Carden. 
Charles Stirling of Kippendavie ; and 
Patrick Edmonſton of Newtown. 


Indicted and accuſed at the Inſtance of Her Ma- 
jeſties Advocate, and as having Special Warrant for 
that Effect, for the Crime of Treaſon and Leſe- 
Majeſty, in manner mention d in the Indictment 
raiſed againſt them thereanent. 


P URS U ERS. 


Sir James Steuart, Her Majeſties Advocate. 
Sir Walter Pringle, and 
Sir Francis Grant. 

Advocares. 


Procurators in DEFENCE. 
| Ur ante, 


AS IE £ 


Sir Thomas Young, of Roſebank. 
John Hamilton, Portioner of Newbottle. 
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Wiliem Turnbul, of Currie. 
James Kinloch, of Stonyflate. 
James Detns, of Woodhouſehe. 


Henry Nisbet, younger, of Dean. 

Sir James Fleeming, of Rathobyres. 
Sir John Clark, of Pennycook. 

John Hunter, Merchant in Edinburgh. 
David Cleland, Merchant there. 


James Gordon, Merchant in Edinburgh. 
Gilbert Campbel, Merchant there. 
William Duncan, Merchant there. 
Alexander Brown, Merchant there. 
Robert Wakvood, Merchant there. 


The Aſſize lawfully ſworn, and no Objeftion of 
the Law made by the Pannels in the contrary. 

The Purſuer for Probation adduced the Wit- 
neſſes after Deponing; viz. 


Mr. David Fenton, in Dunkeld, aged Forty Years, 
or thereby, Married; ſolemnly ſworn, purged of 
partial Counſel, examined upon the Libel, depones, 
That about the Time libelled, being abour the 
Twentieth or Twenty firſt of March; tho' he knows 
not the Pannels Names, yet, by their Faces, he re- 
members they were at his Houſe at Dunke!d, ſome 
of them two Days, and ſome but one Day ; that 
Two of them, that came there on Sunday, went 
— on Monday Morning; viz. Carden and Kp- 
Pendavie; and that the reſt went away from his 
Houſe on Tueſday. Depones, - That all of them 
were in Arms; all of them having Swords, and 
ſome Piſtols : But he cannot remember how many 
Pair of Piſtols he ſaw. That Nine of them own- 
ed themſelves to be Maſters ; and that there were 
Seven Servants ; and that he ſaw no other Wea- 
pons but Swords and Piſtols, as ſaid is. Depones, 
That all the Maſters lodged in his Houſe ; but that 
the Servants and Horſes lodged in common Stables. 
Depones, That he did not hear any of them ſpeak 
of the Government, or the Invaſion that was then 
intended: And that he knows nothing of their 
Purpoſe or Defign of coming to his Houſe ; or 
why they were together. Depones, That when 
they went away, ſome of them went to the Eff 
Boat on the Water of Tay, in the way towards 
Perth; and others of them croſſed at the Weſ# 
Boat, in the way towards Strathbrand. And this is 
all he knows; and is the Truth, as he ſhall anſwer 


to GOD. * 
Sic ſabſcribitur, 
Da. Fenton. 
CROMERTIE. 


John Maccleran, Change - Keeper at the Bridge of 
Turk, aged Forty fix Years and upwards, Married; 
ſolemnly ſworn, purged of partial Counſel, exami- 
ned upon the Indictment, and interrogate, depones, 
That about the Fifteenth of March laſt, he ſaw the 
Five Pannels at his Houſe ; but that he was not at 
Home when they came, and came Home the next 
Day: And that he ſaw with them, William Gra- 
ham, Alexander Steuart, Brother to Ardvorlich, 
and à Brother of Touch's z and remembers of none 
others, but ſome Servants, whoſe Names he knows 
not. That they went _ from his Houſe the 
next Morning ; and that all of them had Swords, 
and ſome of them had Piſtols ; and ſaw them have 
ſome few Guns, but he knows not how many. De- 


pones, That he was not ſent on any Meſſage, not 
knows 


— IC. — wy 
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—_. 
knows of none other there being ſent on any Mefſ- 
ſage from his Houſe by the Pannels ; and that they 
went from his Houſe ſtrait Eaſtward towards Le- 
nie: And that he did not hear them ſpeak of any 
Perſon that they expected to meet at his Houſe. 


Cauſe Scientiæ patet. And this is all he Knows; 


and is the Truth, as he ſhall anſwer to G OD. 
And being further interrogate, if he heard the 
Pannels ſpeak of the Government, or of Kin 
Fames, or the Prince of Wales, or of the Frenc 
Invaſion, or of their Landing in any Place in the 


North; depones negative. And this is alſo the 
Truth, as he ſhall anſwer to G OD. 


Sic ſubſeribiur, 
John Maccleran. 
CROMERTIE. 


Daniel Morriſon, Servant to the Laird of Kerr, 
Aged twenty three Years or thereby, unmarried, ſo- 
lemnly Sworn, purged of partial Counſel, examined 
and interogate, Depones, That about the Time li- 
belled, he ſaw the Pannels, with ſome others, to the 
Number of 10 or 12 Horſe at Dunke/d, and at Ap- 
pinadove, and at the Head of Lochearn ; and that 


they had Swords and Piſtols, but no other Weapons 


that he ſaw ; Depones, That the firſt Place he ſaw 
the Pannels was at a Place near the Bridge of Iuræ, 


and went then to Appinedove, and from that to 


Dunkeld ; Depones that he heard, That there was 
one Campbell who commanded a Party at the Bridge 
of Allan; and that Fir being informed thereof, 
and that they defigned to apprehend him and his 
Horſes, occafioned his going away with his Horſes ; 
and that Touch was with him that Morning, and 
went along with him to Dunſteld, and that they met 
Carden and Kippendavie at the Bridge of Turk ; 
and that Newtown came there that Night, and from 
thence went all to Lochearn , Depones, he heard 


them ſpeak nothing of the pretended Prince of 


Wales, or of the Invaſion then intended ; and that 
Kerr, Carden and Touch, came home together from 
Dwnkeld ; and that to the beſt of the Deponent's 
Memory, it was on the 234 of March that they 
were at Dynkeld, and that he knows not what was 
the Occafion of their parting ; and Depones, That 
it was on the Seventeenth of that Month that they 


went from Fir; and Depones, That Carden and 


Newtown had neither Sword nor Piſtol that he ſaw, 
and that none of the Servants had either Piſtol or 
Sword, except Keir's Man, who had a Sword. And 
Depones, that Touch's Brother, who was in Com- 
pany, had neither Sword nor Piſto! that the Depo- 
nent ſaw ; Cauſa ſcientiæ patet. And this is the 
Truth as he ſhall anſwer ro GOD. And Depones 


he cannot Write. Sic ſubſcribitur. 


Cromertie. 


Peter Wilſon, Servant to the Laird of Kerr, Aged 
Thirty Yeats, or thereby, ſo/utus, ſolemnly Sworn, 
2 of partial Counſel, Examined upon the Li- 

el, and Interrogate, Depones, That about the Se- 
venteenth Day of March laſt, Kir, accompanied 
with Touch and his Brother, and others, ro the 
Number of five Horſe, came from Kerr, and were 


that Night at the Bridge of Turk, where Carden 


and Kippendavie met them, and went all of them 
next Day to Appinadove, where one Mr. Hay met 
them: Depones, That the Occaſion of Kezr's going 
from his Houſe, was the Apprehenſions he had of 


being ſeiz d with his Horſes, by the Forces then 
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lying at Stirling, as he heard. Being Interrogate 
if he heard the Pannel ſpeak any thing concerning 
the Government, the Prince of Wales, and the in. 
tended Invaſion, depones Negative; but that they 
heard, that Admiral Bing had chaſed the Fen, 
Fleet off the Coaſt, before they went from Kei. 
depones, That ſeverals of them bad Swords and 
Piſtols, but cannot be poſitive whether Carden ang 
Touch's Brother had any or not; or if any of the 
other Servants had any, except the Deponent him. 
ſelf, and that they had no other Weapons that he 
ſaw ; and depones, that it was at Lochearn, and not 
at  Appinadove, that Mr. Hay met them. Cab 
ſcientiæ patet: And this is the Truth as he ſhall an- 
ſwer to GOD. Sic ſuhſcribitar. 

| Patrick Wilſon, 


Cromertic, 


The Lords, Juſtice-General, Juſtice-Clerk. and 
Commiſſioners..of Juſticiary, ordain the Aſſe pre. 
ſently to incloſe, and to return their Verdict to 
Morrow at twelve a Clock, in the high Counci]- 
houſe, and the hail fifteen Aſſizers to be preſent 
each of them, under the Pain of two hundred Merks, 


| URIA FUSTICLARIA, S. D. N. Re. 
4 gine Jenta in Prætorio Burgi de Ed in- 
burgh, Vige/amo tertio die menſis Novembris 
milleſimo Septingenteſimo Offauo per Nobilem 
& potentem Comitem de Georgium Comitem 
de Cromertie, &c. Juſticiarium Generalem, 
£7 Honorabiles Viros Adamum Cockburne de 
Ormiſtoun Fufliciariam Clericum, Dominos 
Joannem Lauder de Fountainhall, Gulielmum 
Anſtruther de Eodem, & Gilbertum Eliot de 


Minto, & Magiſtrum Jacobum Erskine de 


Grange, Cmmiſſionurios Juſticiarii Did. 
S8. D. N. Regine. 1 
Curia legitime affirmata. 


The ſaid Day, the Perſons who paſs'd upon the 
Aſſize of Jumes Stirling of Keir, and others, re- 
turned their Verdict in Preſence of the ſaid Lords, 
whereof the Tenor follows. 


Edinburgh 22d. November, 1708. 

The above Aſſize having incloſed, did choiſe Sir 
Jumes Fleeming of Rathobyres their Chancellor, and 
Gilbert Campbell Merchant in Edinburgh, to be their 
Clerk. And having conſidered the Ind ictment pur- 
ſued at her Majeſties Ad vocate's Inſtance, as having 
ſpecial Warrant from Her Majeſty for that Effect, 
againſt James Stirling of Kerr, Archibald Seton of 
Touch, Archibald Stirling of Carden, Charles Stirling of 
Kippendavie, and Patrick Edmonſton of Newton ; tor 


the Crime of Treaſon and Leſe- Ma jeſty, with the De- 


bate thereupon, the Lords Juſtice-General, Juſtice- 
Clerk, and Commiſſioners of Juſticiary their Interlo- 
quitor pronounced thereupon, and Depoſitions of the 


Witneſles adduced, They all in one Voice Find the Li- 
bel not proven. In Witneſs whereof (written by the 


{aid Gz/bert Campbell) Theſe Preſents are ſubſcribed by 
our {aid Chancellor and Clerk, Day and Date afore- 
ſaid. Sic ſubſeribitur, James Fleeming. 

Gilb. Campbell, Clerk. 


After Opening and Reading of which Verdict of 
Aſſize, the Lords Juſtice-General, Juſtice-Clerk, 
and Commiſſioners of Juſticiary, Atloilzied the 
Pannels, and diſmifled them from the Bar: Where- 
upon they took Inſtruments, Sic ſubſcribitur. 

| | Cromertie I. P 5 P. 
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The Tryal of Dr. HE NT SachEVEXELL. Begun in Weſtmin- 


ſter-Hall ov Monday, February 27, 17% 


The Firſt Day. 


— = BOUT Eleven of the Clock the Lords 

came from their own Houſe into the 
Court erected in Weſtminſter-Hall, for 
be Tryal of Henry Sacheverell, Doctor 
— in Divinity, in the manner following. 
The Lord Chancellors Gentlemen Attendants, 
two and two. 

The Clerks of the Houſe of Lords, with the 
Two Clerks of the Crown in the Courts of Chancery 
and King s- Bench. 

The Maſters in Chancery, two and two. 

Then the Judges. 

The Peers Eldeſt Sons, and Peers Minors, two 
and two. 

The Yeoman-Uſher of the Houſe. 

The Gentleman-Uſher of the Black Rod. 

Then the Peers, two and two, beginning with the 
youngeſt Barons. 

The Serjeant at Arms with his Mace. 

Then one of the Heralds. 

Then the Lord Chancellor alone. 

The Lords being Seated in the Place for that 
Purpoſe prepared in Weſtminſter ; and the Com- 
mons in a Committee of the whole Houſe being in 
the Seats prepared for them, and the Managers for 
the Houſe being at their Lordſhips Bar, the Serjeant 
t Arms made Proclamations as follow. | 

Serjeant at Arms. Oyez! Our Sovereign Lady 
the Queen doth ſtrictly Charge and Command all 
manner of Perſons to keep Silence, upon Pain of 
Impriſonment. 

Serjeant at Arms. Oyez! Henry Sacheverell, 
Doctor in Divinity, come forth, fave thee and thy 
Bail, or thou forfeiteſt thy Recognizance. 

Then Doctor Henry Sacheverell came to the Bar 
and kneeled ; his Council, v:z. Sir Simon Harcourt, 
Mr. Dodd, Mr. Phipps, Mr. Dee, and Dr. Hench- 
nan, ſtanding near him at the Bar; and riſing again 
by Direction of the Lord Chancellor, the Serjeant 
at Arms again made Proclamation as follows. 

Serjeant at Arms. Oyez! Whereas a Charge of 
High Crimes and Miſdemeanors has been Exhibited 
by the Houſe of Commons, in the Name of them- 

ſelves and all the Commons of Great Pritarn, a- 
gainſt Henry Sacheverell, Doctor in Divinity; all 
Perſons concerned are to take Notice that he now 
ſtands upon his Tryal, and they may come forth, in 
order to make good the ſaid Charge. 

Lord Chancellor. Doctor Sacheverel, 

Lord Oper. it is needleſs to give you any Directions 
concerning your Behaviour during the 

Time of your Tryal, or the ordering your Defence, 
becauſe the Lords have not only allowed, but aſſigned 
you the Council you deſired, ſome both of the Ci- 
vil and Common Law, who will be well able to di- 
rect and adviſe you, not only in the Subſtance, but 
Form of your Defence. The Lords have alſo made 
an Order for ſummoning all ſuch Witneſſes as you 


Ic* 


have propounded to appear for you. And that you 
might be the better able to provide for your Defence, 
you have had your Liberty on the firſt Application 
for it, and giving Security for your Appearance; 
you have alſo had all the Time you thought fit to de- 
ſire, in order to prepare for your Defence: So that 


you ought ever to remember, that their am 
d 


have uſed towards you all the Indulgence yo 
reaſonably expect. _— 


Then the Clerk, by Direction of the Lord Chan- 
cellor, read the Articles of Impeachment, Doctor 


Sacheverell's Anſwer, and the Replication of the 


Houſe of Commons, as follows. 


ARTICLES Exhibited by the Knights, 
Citizens, and Burgeſſes in Parliament aſ- 
ſembled, in the Name of Themſelves and of 
all the Commons of Great Britain, againſt 
Henry Sacheverell, Doctor in Divinity, in 
Maintenance of their Impeachment againſt 


him for High Crimes and Miſdemeanors. 
wW Hereas his late Majeſty King illiam the Third, 


then Prince of Orange, did with an armed 
Force undertake a glorious Enterprize, for deliver- 
ing this Kingdom from Popery and Arbitrary Power; 
and divers Subjects of this Realm, well affected to 
their Country, join'd with and aſſiſted his late Ma- 
jeſty in the ſaid Enterprize: And it having pleas d 
Almighty God to Crown the ſame with Succeſs, 
the late happy Revolution did take Effect and was 
Eſtabliſh'd. And whereas the ſaid Glorious Enter- 
prize is approv'd by ſeveral Acts of Parliament, and 
amongſt others, by an Act made in the firſt Year of 
the Reign of King W://zam and Queen Mary, Enti- 
tuled, An Ad, declaring the Rights and Liberties of 
the Subject, and ſettling the Succeſſion of the Coton; 
and alſo by one other Act made in the ſame Year, 
Entituled, An Ad for preventing Vexatious Suite, 
againſt ſuch as ated in order to the bringing in their 
Majeſties, or for their Service; and alſo by one 
other Act made in the fame Year, Entituled, An 
Ad for appropriating certain Duties for paying. 
the States General of the United Provinces, their 
Charges for his Majeſty's Expedition into this 
Kinedom, and for other Uſes : And the Aings 
of the ſaid well affected Subjects in Aid and Pur- 


ſuance of the ſaid Enterprise, are allo declared to 


have been Neceſſary, and that the fame ought to 
be Juftified. And whereas the happy and bleſſed 
Conſequences of the ſaid Revolution are, the Enjoy- 
ment of the Light of God's true Religion Eſtabliſh'd 
among us, and of the Laws and Liberties of the 
Kingdom; the Uniting Her Majeſty's Proteſtant 
Subſects in Intereſt and Affection, by a legal Indul- 
gence or Toleration granted to Diſſenters; the Pre- 
ſervation of Her Majeſty's Sacred Perſon ; the man 

and continual B ariſing from Her Majeſty's 


Wiſe and Glorious Adminiſtration, and the * 
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of Happineſs for future Ages, by the Settlement of relation to God, Religion, or the Church, who defend; 


the Succeſſion of the Crown in the Proteſtant Line, 
and the Union. of the Two Kingdoms. And where- 


as the Lords Spiritual and Temporal, and Commons 


in Parliament Aſſembled, did, by their Addreſs of 
the Seventeenth of December, in the Year of our 
Lord One thouſand ſeven hundred and five, lay be- 
fore Her Majeſty the following Vote or Ketolurion, 
viz. That the Church of England, as by Law FEfto- 
bliſh'd, which was reſcued from the extremeſi Dan- 
ger by King William the Third, of Glorious Memory, 
zs now, by God's Bleſjing, under the Happy Reign of 
Her Majeſty, in a moſt ſafe and flouriſhing Condition; 
and that whoever goes about 10 Suggeſt or Inſinuate 
that the Church is in Danger under Her Majeſty's 
Adminiſtration, is an Enemy to the Queen, the Church, 
and the Kingdom: And by their ſaid Addreſs, did 
humbly beſeech Her Majeſty to take Effectual Mea- 
{ſures for making the ſaid Vote or Reſolution Puh. 
lick, and alſo for Puniſhing the Authors and Sprea- 
ders of ſuch Seditious and Scandalous Reports; and 
on the twentieth Day of the ſame December, Her 
Ma jeſty was pleaſed to Iſſue Her Royal Proclama- 
tion accordingly. Yer nevertheleſs the ſaid Henry 
Sacheverell Preach'd a Sermon at the Aſſizes held ar 
Derby, Auguſt the fiftzenth, in the Year of our 
Lord One thorſand ſeven hundred and nine, and at- 
terwards publiſiid the fame in Print, with a Dedi- 
cation thereof; and the ſaid Henry Sacheverell all5 
Preach'd a Sermon at the Cathedral Church of St. 
Paul, before the Lord-Mayor, Aldermen, and Citi- 
zens of London, on the Fifth Day of November laſt, 
being the Anniverſary Thankſgiving to Almighty 
God, for the Deliverance from the Gunpowder-17rea- 
ſon, and for beginning the late Happy Revolution, 
by giving his late Majeſty a ſafe Arrival here, and 
for compleating the ſame, by making all Oppoſition 
Fall before him, till he became our King and Go- 
vernor ; which ſaid Sermon, he the ſaid Henry Sa- 
chevercll afterwards likewiſe publiſh'd in Print, with 
a Dedication thereof to Sir Samuel Garrard, Baronet, 
Lord Mayor of the City of London; and with a 
Wicked, Malicious, and Seditious Intention to Un- 
dermine and Subvert Her Majeſty 's Government and 
the Proteſtant Succeſſion as by Law Eſtabliſh'd ; to 
Defame Her Majeſty's Adminiſtration ; to Aſperſe 
the Memory of his late Majelty ; to Traduce and 
Condemn the late Happy Revolution; to Contradict 
and Arraign the Reſolutions of both Houſes of Par- 
liament; to Create Jealouſies and Diviſions amongſt 
Her Majeſty's Subjects; and to Incite them to Se- 
dition and Rebellion, 


ARTICLE J. 


He, the ſaid Henry Sacheverell, in his ſaid Ser- 
mon Preach'd at St. Paal 5, doth ſuggeſt and main- 
tain, That the neceſſary Means us d to bring about 
the ſaid Happy Revolution, were Odious and Unjuſti- 
fable : That His late Majeſty, in His Declaration, 
diſclaim d the leaſt Imputation of Reſiſtance ; and 
that to impute Reſiſtance to the ſaid Revolution, is to 
caſt Black and Odious Colours upon bis late Majeſty, 
and the ſaid Revolution. 


ARTICLE I. 


He, the ſaid Henry Sacheverell, in his ſaid Ser- 
mon Preach'd at St. Paul's, doth ſuggeſt and main- 
tain, That the aforeſaid Toleration, granted by Law, 


i unreaſonable, and the Allowance of it Unwarranta- 


ble: And aſſerts, That be is a Falſe Brother with 


Toleration and Liberty of Conſcience : That 
Elizabeth was de/uded by Archbiſhop Grindall 
be ſcurrilouſly calls a Falſe Son of the Church 
Pertidious Prelate, fo the Toleration of the Geney; 

Diſcipline: And that it is the Duty of Super, 0 
Paſtors to thunder out their Keeleftaſtical any hows 
againſt Perſons intitled 19 the Benefit of the / 14 
Tvleration ; and inſolently dares, or defies, any "i 
on Earth to Reverſe ſuch Sentences. 5 


Queen 
whoyy 
, and 4 


ier . 


He, the ſaid Henry Sacheverell, in his ſaid Ser. 
mon Preach'd at St. Paul s, doth Falſely and Sedi- 
tiouſly Suggeſt and Aſſert, That the Church of En 
land zs zn a Condition of great Peril and Adverſity 4 
der Her Majeſty's Adminiſtration; and in order ;1 
Arraign and Hachen the ſaid Vote or Reſeliing » 
both Houſes of Parliament, approv'd by Her Jef 
as aforefeid, be, in oppoſition thereto, doth ,. a, 
the Church to be in Danger; and, as a Paralle! ow 
tions a Vote, That the Perſon of Ring Charles the 


Firſt was vored to be out of Danger at the ſame ting 


that bis Murderers were conſpiring his Death; there: 


by wickedly and maliciouſly inſinuating, That thy 


Members of both Houſes, who paſs'd the ſaid V 
were then conſpiring the Ruin of the Od; os 


ARTICLE IV. 


He, the faid Henry Sacheverell, in his ſaid Ser- 
mons and Books, doth falſely and maliciouſly ſug. 
gelt, That Her Majeſly's Adminiſtration, both in Es. 
cleſiaſtical and Croul Affairs, trends to the Deſtruttion 
of the Conſtitution : And that there are Men of 
Charaters and Stations in Church and State who are 
Falſe Brethren, and do themſelves weaken, under- 
mine and betray, and do encourage, and put it inthe 
Power of others, who are profeſſed Enemies, to over- 
turn and deſtroy the Conſtitution and Eſtabliſhment . 
and chargeth Her Majeſty, and thoſe in Authority un. 
der Her, both in Church and State, with a general 
Male- Admmiſtration: And as a publick Incendiary 
be perſuades Her ee Subjects to Reep u 4 
Diſtinction of Factions and Parties; inſlills * 


Jealouſies, foments deſirufive Diviſions among then, 


and excites and ſtirs them up to Arms and Violence : 
And that bis ſaid Malicious and Seditious Suggeſtions 
may make the ſtronger Impreſfion upon the Minds of 
Her Majeſty's Subjects, be the ſaid Henry Sacheverell 
doth wickedly wreſt and pervert divers Texts and 
Paſſages of Holy Scripture, 


All which Crimes and Miſdemeanors the Com- 
mons are ready to prove, not only by the general 
Scope of the {ime Sermons or Books, but likewiſe 
by ſeveral Clauſes, Sentences and Expreſſions in the 
ſaid Sermons or Books contain'd ; and that he the 
aid Henry Sacheverell, by Preaching the Sermons, 
and Publiſhing the Books aforeſaid, did abuſe his 
Holy Function, and hath moſt grievouſly offended 
againſt the Peace of Her Majeſty, Her Crown and 
Dignity, the Rights and Liberties of the Subject, 


the Laws and Statutes of this Kingdom, and the i: 


Proſperity and good Government of the ſame. And 
the {aid Commons, by Proteſtation, ſaving to them- 


ſelves the Liberty of Exhibiting at any time 


hereafter, any other Article or Impeachment againſt 
the ſaid Henry Sacheverell ; and alſo of replying to 
his Anſwers, or any of them, and of offering Proofs 
of all the Premiſes, or of any of them, and of any 

other 


„ Men- 
les the 
ne time 
 there- 


at the 


Vote, 


id Ser- 
Iy ſug- 
in Es- 
ruftion 
Men of 
o are 
under- 
in the 
0 OUCH 
pment ; 
FIty un- 
general 
endiary, 


Pp Up d 
25 


g them, 
zolente : 
geſtions 
Lindo of 
1everell 
xts and 


e Com- 
general 
ikewiſe 
S in the 
he the 
ermons, 
uſe his 
ftended 
wn and 
ubject, 
ind the 
>. And 
5 them- 
time 
againſt 
ying to 
Proofs 
of any 


other 


O 
[ 70¹⁸ 
ocher Article or Impeachment that ſhall be Exhibited 
yy them, as the Caſe according to Courſe of Parlia- 
ment ſhall require, do pray that he the ſaid Henry 
oycheverell be put to Anſwer to all and every the Pre- 
miſes; and that ſuch Proceeding, Examination, 
Tryal, Judgment and Exemplary uniſhment may 
e thereupon had and executed, as is agreeable to Law 


and Juſtice. 


De ANSWER of Henry Sacheverell, Doctor 
in Divinity, to the ARTICLES Exhibited 
y the Knights, Citizens and Burgeſſes in 
Parliament Aſſembled, in the Name of them- 
ſelves and of all the Commons of Great 
Britain, in Maintenance of their Impeach- 


ment againſt bim for High Crimes and Miſ- 


demeanors. 


HE ſaid Henry Sacheverell, ſaving to himſelf 

all Advantages of Exceprion to the faid Arri- 
des for the Generality, Uncertainty and Inſufficiency 
thereof; and of not being prejudiced by any Words or 
int of Form in this his Anſwer, admits, That at the 
Requeſt of George Sacheverell, Eſquire, High Sheriff 
of the County of Derby, he Preached a Sermon at the 
Aſfizes held for that County, on the Fifteenth Day 
of Auguſt, One thouſand ſeven hundred and nine; 
1nd thar ar the Defire of the Right Honourable Sir 
nne! Garrard, Baronet, Lord Mayor of the City 
of London, he alſo Preached a Sermon at the Cathe- 
il Church of St. Paul, before the ſaid Lord Mayor, 
nd the Aldermen and Citizens of London, on the 
fifth Day of November laſt ; and that he cauſed 
the aid 'Sermons to be Printed: But denies that he 
Preached, or cauſed the ſame to be Piinted or 
Publiſhed, with any ſuch wicked, malicious or ſe- 
titious Intent, as in the Preamble of the ſaid Arti- 
des is affirmed ; the ſaid Henry Sacheverell having 
ken induced to Print the Sermon he Preach'd at 
Derby, at the Requeſt of the Gentlemen of the 
Grand Jury for that County, to whom he humbly 
neſumed ro Dedicate the ſame, as the moſt publick 
Acknowledgment he was capable of making, for 
the peculiar Honour he had receiy'd by their publick 
Approbation of that Sermon. And the ſaid Lord 
Mayor having been pleaſed to expreſs his good 
Liking of the ſaid Sermon Preach'd at St. Paul's, the 
fid Henry Sacheverell, at his Requeſt, caus'd the 
lime to be Printed, with a Dedicarion thereof to 
him. And for Anſwer to the faid Articles, hum- 


by faith, | 
An ſcver to the Firſt Article. 


To the Firſt Part of the Firſt Article, the Cid 
llenry Sacheverell denies, That, in his faid Sermon 
Preach'd at St. Paul's, he doth ſuggeſt and maintain, 
that the neceſſary Means uſed 10 bring about the 
hippy Revolution were Odious and Unjuftifiable. Nor 
doth he in any Part of that Sermon affirm any 
thing concerning the neceſſary Means uſed to bring 
about the Happy Revolution. The ſaid Henry Sa- 
beveretl is ſo far from Reflecting on His late Ma- 


Ji:lty, or the Happy Revolution, that he endeavours, 


in that Sermon, to clear the Revolution and his late 
Majeſty from the black and od ious Colours which 


their greateſt Enemies had endeavoured to calt upon 


both. 
And as to that Part of the faid Article, whereby 
* ſaid Henry Sacheverell is charged with ſuggeſting 
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and maintaining, that his late Majeſty, in bis Decli- 
tion, diſclaimed the leaſt Imputation of Reſiſtance , 
the ſaid Henry Sacheverell doth acknowledge him- 
ſelf ro have made ſuch Suggeſtion ; and declares, 
that he made it not in Diſhonour, but in Vindica- 
tion, of his ſaid Majeſty. The Reſiſtance the ſaid 
Henry Sacheverell repreſents the late King to have 
diſclaimed, being ſuch a Reſiſtance as tended to the 
Conqueſt of this Realm, as plainly appears from 
that Part of his late Majeſty's Declaration which is 
referr'd to, and verbatim ſet forth at the Bottom of 
the ſame Page in which he mentions his late Maje- 
ſty's declaiming any ſuch Imputation. 5 

Whether the ſaid Henry Sacheverell was miſtaken 
or not, in expreſſing himſelf as if the late King had 
diſclaimed any Imputation of Reſiſtance, when he 
the ſaid Henry Sachevere!! meant thereby, that the 
late King diſclaimed the Imputation of a Deſign of 
Conquelt, he humbly conceives, ſuch a Suggeſtion 
by him, plainly deſign d for the Honour of the late 
King, cannot in any reaſonable Conſtruction be 
thought a Reflection on his ſaid Majeſty, or deem- 
ed any Crime or Miſdemeanor. 

For the further Juſtification of what the faid 
Henry Sacheverell faid in reference to his late Ma- 
jeſty s having diſclaimed any the leaſt Imputation of 
Reſiſtance, the ſaid Henry Sacheverell humbly ob- 
ſerves, That in his late Majeſty's Declaration, the 
following Paſſages are contain d: We have thought 


fit to go over to England, and to carry over with us a 


Force, ſufficient, by the Blefſmg of God, to defend 
our ſelves from the Violence of Evil Counſellors. ----- 
We think fit to declare, that this our Expedition is 
intended for no other Deſign but to have a Free and 
Lawful Parliament Aſſembled. 3 

As to the laſt Charge in the ſaid Article, the ſaid 
Henry Sac heverell denies, that he doth in his ſaid 
Sermon ſuggeſt and maintain, that to impute Re- 


fiftance to the ſaid Revolution, is to caſt Black 


and Odious Colours upon bis late Majeſty and the ſaid 
Revolution; the Perſons whom the faid Henry 
Sacheverell in his Sermon delcribes, as caſting Black 
and Odious Colours upon his late Majeſty and the 
Revolution, are not thoſe who impute Reſiſtance to 
the late Revolution, of whom the ſaid Henry Sa- 
cheverell affirms nothing, but thoſe new Preachers 
and new Politicians, who teach, in Contradition to 
both Geſpel and the Laws, that the People have the 
Power ve ſted in them, the Fountain and Original 
of it, to cancel their Allegiance at their Pleaſure, 
and to call their Sovereign to Account for High- 
Treaſon againſt his Subjects; nay, and to De- 
throne and Murder him for a Crimmal, as they did 
the Royal Martyr by a Fudiciary Sentence; who are 
Maintainers of Antimonarchical Schemes, and of ſuch 
damnable Poſitions as are, by the Laws of Church 
and State, condemned for Rebellion and High-Treaſon ; 
and who urge the Revolution in Defence of ſuch Prin- 
ciples. Unleſs therefore thoſe who impure Reſiſtance 
to the Revolution, be the ſame with thoſe new 
Preachers and new Politicians above ſpecified, the 
faid Henry Sacheverell affirms nothing concerning 
them. 

The ſaid Henry Sacheverell, upon the ſtrifteſt 
Search into his ſaid Sermon Preached at St. Paul s, 
doth not find that he hath given any the leaſt 
colourable Prerence for the Accuſation exhibired 
againſt him in this firſt Article, but barely by his 
Aſſerting the utter Illegality of Reſiſtance to the 
Supreme Power upon any Pretence whatſoever; for 
which Aſſertion, he humbly conceives he hath the 
Authority of the Church of Eng/and, which in di. 
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vers Paſſages of her Homilies, too large and too nu- 
merous to be here ſpecified , but by the ſaid Henry 
Sacheverell ready to be produced, hath taught and 


inculcated this DoCtrine, as founded on the Word ot 


God ; particularly in the Second Part of the Sermon 


of Obedience, contained in the former Book of 


Homilies, ſet forth in the Time of King Edward 
the Sixth, where are theſe Words: Here good Peo- 
pie, let us all mark diligently : It is not lawful for 
Inferiors and Subjects in any Caſe to reſiſt and ſtand 
againſ} the Superior Powers ; for St. Paul's Words be 
piain, that whoſoever withſtandeth, ſhall get to them- 
ſerves Damnation; for whoſoever withſtandeth, with- 
flandeth the Ordinance of God. 


Which ſaid Book of Homilies is affirmed in one 


of the Thirty Nine Articles of Religion, which 
concern the Confeſſion of the true Chriſtian Faith, 
to contain a godly and wholſome Doctrine, and is 
order'd to be read in Churches, by the Miniſters 
diligently and diftinaly, that they may be under- 
ſtanded of the People. And the ſaid Henry Sache- 
verell, in further Maintenance of the ſaid Doctrine 
and Poſition, contained in the Books of Homilies, 
and of the Authority of thoſe Books, ſaith, That 
by an AQ of Parliament made in the Thirteenth 
Year of the Reign of Queen E/:zabeth, Entituled, 
An A for the Miniflers of the Church to be of ſound 
Religion, "Tis Enatted, That no Perſon ſhould there- 
after he admitted 10 any Benefice with Cure, except he 
ſhould firſt have ſubſcribed the ſaid Articles in the 
Prejence of the Ordinary, and publickly read the ſame 
in the Pariſh Church of that Benefice, with Declara- 
tion of his unfeigned Aſſent to the ſame. And that 
by an Act made in the Fifth Year of her prcſent Ma- 
jeſty s Reign, Entituled, An Ad for ſecuring the 
Church of England as by Law Eſtabliſp d, It was 
Enacted, That the ſaid Af made in the ſaid Thir- 
teenth Near of the Reign of Queen Elizabeth, ſhould 
remain and be in full Force for ever; and be inſerted 
in expreſs Terms in any At which ſhould be made for 
ratifying the Union of the Two Kingdoms of England 
and Scotland; and therein declared to be an eſſential 
and ſundamental Part thercof. And the ſaid Act was 
accordingly inſerted in expreſs Terms, in an Act 
for the Union of the Two Kingdoms ; and thereby 
ratify'd, and declar'd to be an eſſential and funda- 
mental Part thereof. 

And the ſaid Henry Sacheverell doth further hum- 
bly inſiſt, and is advis d, that the aforeſaid Aſſertion 
is agteeable to, and warranted by, the Common 
Law of England, and divers Acts of Parliament 
now remaining in full force. 

The ſaid Henry Sacheverell doth with all Humility 
aver the Illegality of Reſiſtance on any Pretence 
whatſoever to be the Doctrine of the Church 
of England, and to have been the general Opi- 
nion of our moſt Orthodox and Able Divines, 
from the Time of the Reformation to this Day: 
This Doctrine hath in the moſt ſolemn Manner 
been Taught in that Univerſity, whereof he hath 
been for more than Twenty Years a Member; this 
hath heen often, with Publick Approbation of each 
Houſe of Parliament, Preached and Printed ; and 
in Terms of greater Force than any uſed by the ſaid 
Henry Sacheverell, hath by the Right Reverend Fa- 
thers of our Church, Dead and Living, been avow'd 
and maintain'd. | | 

And the ſaid Henry Sacheverell was the rather in- 
duc'd to Preach againſt the Doctrine of Reſiſtance of 
the Supreme Power upon the Fifth Day of November, 
becauſe on that Day the Church commemorates our 
Deliverance from the Traiterous Attempts of Re- 


bellious Papiſts, and becauſe the Lawfulneſs of ge 
fiſting the Supreme Power was originally a Popjj, 
Doctrine; for which Reaſons, as he humbly con. 
ceives, the Rubrick of the Office appointed for thy, 
Day by her late Majeſty Queen Mary (of Blefſeg 
Memory) directs, That after the Creed, if there 1, 
no Sermon, ſhall be read one of the Six Homjjie, 
againſt Rebellion. | 

Whilſt therefore the Church of Exgland as by Lan 
Eſtabliſh'd is in a ſafe and flouriſhing Condition un. 
der Her Majelty's happy Adminiſtration ; whilſt po. 
piſh Tenets are by all good Proteſtants condemn; 
and abhorr'd ; whilſt the Laws of this Realm con. 
tinue in their full Force and Vigor, the ſaid Hen) 
Sacheverel! humbly hopes, that a Dutiful Son gf 
that Church, a fincere Proteſtant, and a fairh{y 
Subject of Her Majeſty, ſhall not ſuffer for Alerting 
the Doctrine of Non-Refiſtance of the Supreme 
Powers. But it this Doctrine be declared Erroneous 
and it ſhould pleaſe God that he ſhould ſuffer for ac 
ſerting it, he truſts that God will enable him to they 
his ſteady Belief of this Doctrine, by a meek ang 
patient Refignation to whatever ſhall befall him © 
that Account, 


Anſwer to the Second Article. 


To that Part of the Second Article, which charge, 
That he the ſaid Henry Sacheverell doth ſuggeſt and 
maintain, That the Toleration granted by Law is Up. 
reaſonable, and the Allowance of it Unwarrantable, 
the ſaid Henry Sacheverell ſaith, That, upon the 
moſt diligent Enquiry, he hath not been able to in- 
form himſelf, that a Toleration hath been granted 
by Law; but admits, that an Act did paſs in the 
firſt Year of King W://:am and Queen Mary, Entitu- 
led, An At for Exempting their Majeſties Proteſtant 
Subjects Diſſenting from the Church of England fron 
the Penalties of certain Laws. Which Exemption 
the ſaid Henry Sacheverell doth not any where 
maintain or ſuggeſt to be unreaſonable, or that the 
Allowance of it is unwarrantable ; but hop d, that 
he had prevented any ſuch Miſapprehenſion, by de- 
claring his ſincere Meaning in theſe Words, contain d 
in his Sermon Preach'd at St. Paul S; I would not 
be here miſunderſtood, as if I intended to caſt the 
leaſt Invidious Reflection upon that Indulgence which the 
Government hath — to give them, which 1 
am ſure all thoſe who wiſh well to our Church, are 
ready to grant to Conſciences truly ſcrupulous ; let 


them enjoy it in the full Limits the Law has pre- 


ſcribed them. 


It there be any other Exprefſions concerning To- 
leration, which may ſeem to carry a dubious Senſe 
in any other Parts of his Sermon, he hopes that 
they will not be applied to the Exemption granted 
by Law, but will be interpreted agreeably to his 
avowed Approbation of that Law. 

And to ſuch Part of the ſaid Second Article, 
as charges that he the ſaid Henry Sacheverell aſſerts, 
That he is a falſe Brother with relation to God, Reli. 
gion, or the Church, who defends Toleration and 
Liberty of Conſcience ; he the ſaid Henry Sache- 
verell ſaith, That he having ſo plainly declared 
himſelf in favour of the Exemption granted by 
Law, when he blames thoſe, who, upon all Oc- 
caſions, defend Toleration and Liberty of Conſci- 
ence, cannot he thought to reflect on the Deten- 
ders of that legal Exemption or Indulgence which 
he himſelf approves and defends : He doth indeed 
ſuggeſt it to be one Part of the Character of a falſe 
Brother, pon all occaſions to defend * and 
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to thunder out their Eccleſiaſtical Anathema's againſt 


Liberty of Conſcience ;, and to excuſe the Separation, 
Jay the Fault upon the true Sons of the Church, for 
carrying Matters too bigh. Which univerſal De- 
fence of Toleration, and Excuſe of Separation, at- 
tended with the laying the Fault of ſuch Separation 
upon the true Sons of the Church, are by him 
jointly mentioned in one and the ſame Clauſe of the 
Sentence, and in one and the ſame Branch of the 
Character. So that his Reflection doth not extend 
to all who defend Toleration and Liberty of Con- 
ſcience, much leſs to thoſe who defend the Ex- 
emption granted by Law to Proteſtant Diſſenters; 
hut to ſuch only, who at the ſame Time they defend 
univerſal Toleration and Liberty of Conſcience, do 
alſo excuſe the Separation, and lay the Fault there- 
of upon the true Sons of the Church, tor carrying 
Matters too high. And theſe he did then, and 
{till doth, with all Humility, conceive to be juſtly 
blameable, and, if Members of this Church, to be 
falſe Brethren. 

And as to that Part of the ſecond Article, where- 
by the ſaid Henry Sacheverell is charged with aſſert- 
ing, That Queen Elizabeth way deluded by Arch- 
biſhop Grindall, zo the Toleration of the Genevian 
Diſcipline ;, he the ſaid Henry Sacheverell faith, he 
humbly conceives he hath good Authority from the 
Hiſtories and Monuments of thoſe Times for ſuch 
Aﬀertion ; but whether he hath, or hath not, he 
humbly apprehends ſuch Aſſertion to be no Proof 
of his maintaining or ſuggeſting, That the Exempti- 
on of Proteſtant Subjects diſſenting from the Church 
of England from the Penalties, of certain Laws, 
granted by an Act made in the firſt Year of the 
Reign of King Wi/ham and Queen Mary, (which 
Exemption he ſuppoſes to be intended by the legal 
Indulgence or Toleration granted to Diſſenters, men- 
tioned in the Preamble of the Articles, and by the 
Toleration granted by Law, mentioned in this ſe- 
cond Article) is unreaſonable, or the Allowance of 
it unwarrantable. For he is humbly of Opinion, 
that there is a wide and manifeſt Difference between 
2 Toleration of the Genevian Diſcipline, and an 
Exemption of Proteſtant Diſſenters from the Pe- 
nalties of certain Laws ; between a Toleration al- 
lowed meerly by the Regal Power, and an Exempti- 
on granted by AC of Parliament; which Exempti- 
on he is ſo far from thinking unreaſonable or un- 
warrantable, that from the bottom of his Heart he 
wiſheth it, under the ſame Reſtrictions and Limi- 
tations, extended to all Her Majeſty's Proteſtant 
Subjects throughout the whole Kingdom of Great 
Britain. 

And as to ſuch Part of the Second Article, where- 
by the ſaid Henry Sacheverell is charged with ſcur- 
riloufly calling the ſaid Archbiſhop Grindal a falſe 
Son of the Church, and a perfidions Prelate ;, the ſaid 


Henry Sacheverell humbly hopes, that any harſh 


Expreſſions he hath uſed concerning that Prelate 
may be rather excuſed, becauſe the ſaid Archbiſhop 


having permitted Innovations to be obtruded on the 


Church, did thereby incur the high Diſpleaſure of 
ſo good and pious a Princeſs as Queen Eligabeth, by 
whoſe Order he was ſuſpended, and continued 
under ſuch Suſpenſion to the Day of his Death. 
However, the ſaid Henry Sacheverell preſumes, that 
no Words ſpoken of an Archbiſhop above one hun- 
dred and twenty Years ſince deceaſed, will, in Con- 
ſtruction of Law, amount to an high Crime and 
Miſdemeanor, 

And as to ſuch Part of the Second Article, 
whereby the ſaid Henry Sacheverell is charged with 


maintaining, That it is the Duty of Superior Paſtors 
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Perſons entituled to the Benefit of the ſaid Tolerati- 
on; he the ſaid Henry Sacheverell ſaith, That he 
doth not maintain or ſuggeſt that it is the Duty 
of Superior Paſtors to thunder out Ecclefiaſtical 
Anathema's againſt Perſons entituled to the Benefit 
of the Toleration; which Perſons, where he ſpeaks 
of ſuch Anathema's, are neither by him mentioned 
nor intended; but it the Expreſſions by him un- 
applied to any, muſt be determind to any one 
ſort of Perſons, he humbly conceives, that the Con- 
nection of his Diſcouſe will determine them zo thoſe 
Schiſmarical and Factious Perſons, who take Per- 
miſſuon for Power, aud advance Toleration immedi- 
ately into an Eſtabliſhment ; and ſuch 'Schiſmatical 
and Factious Perſons, he humbly apprehends, are 
not the Perſons entituled to the Benefit of the Act 
of Exemption, which was deſigned only to give 
ſome Eaſe to ſcrupulous Conſciences in the Exer- 
ciſe of their Religion. | 

And as to the laſt Part of the ſecond Article, 
whereby the ſaid Henry Sacheverell is charged with 
inſolently daring or defying any Power on Earth 
to reverſe ſuch Sentences , the ſaid Henry Sache- 
verell faith, That the Sentence which he the ſaid 
Henry Sacheverell dares any Power on Earth to re- 
verſe, is ſuch, and ſuch only, as is ratified in 
Heaven ; and ſuch Sentence he ſtill affirms to 
be by any earthly Power irreverſible ; and hopes 
it will not be thought Inſolence in him to af 
firm, what he conceives would be Blaſphemy in 
any one to deny : And doth further acknowledge 
himſelf firmly to believe, that ſome Sentences pro- 
nounced by the Paſtors of the Church are ratity'd 
in Heaven ; and that ſome Perſons exempted from 
Puniſhment by the particular Laws of the Land, 
may yet by the Laws of Chriſt be juſtly liable 
to ſuch Sentence; and that Schiſm, or a cauſtleſs 
Separation from a Church impoſing no finful Terms 
of Communion, is a Sin, which expoſes the Per- 
ſons guilry thereof to the Cenſures of the 
Church, 


Anſwer to the Third Article. 


As to ſo much of the Third Article, as char- 
ges the ſaid Henry Sacheverell, That he doth falſe- 
ly and ſeditiouſly ſuggeſt and aſſert, that the Church 
of England is in a Condition of great Peril and 
Adverſity under Her Majeſty's Adminiſtration ; and 
that, in order to arraign and blacken the ſaid Vote 
and Reſolution of both Houſes of Parliament, ap- 
proved by Her Majeſly, be, in oppoſition thereto, 
doth ſuggeſt the Church to be in Danger: The 
ſaid Henry Sachevere/! denies that he hach either 
aſſerted or ſuggeſted the Church of England to be 
in a Condition of great Peril and Adverfity under 
Her Majeſty's Adminiſtration ; but he doth freely 
acknowledge, that he hath in his Sermon ſuggeſt- 
ed, That when National Sins are ripened up to a full 
Maturity, to call down Vengeance from Providence 
on a Church and Kingdom, debauched in Principles, 
and corrupted in Manners, and inſtead of the true 
Faith, Diſcipline and Worſhip, given over to all Li- 
centiouſneſs both in Opinion and Practice, to all Sen- 
ſuality, Hypocriſy, Lewdneſs and Atheiſm, then 
we (that 3s evidently) all the Members of ſuch 
a Church or Kingdom, are in Danger in ſuch de- 
plorable Circumſtances, And this Suggeſtion of Dan- 
ger ariſing to a Church and Kingdom from Vice and 
Infidelity, he humbly preſumes is not oppoſite to 
the Vote of the Two Houſes, or Seditious, but 
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entirely agreeable to what is ſolemnly declared in an tion the ſaid Henry Sacheverell is ready to prod 
Act of Parliament made the ninth and tenth of his undeniable and ample Proots, if called thereto, 2 


late Majeſty King William the Third, for the more 
effectual ſuppreſſing of Blaſphemy and Prophane- 
neſs; wherein it is affirmed, That many Perſons had | 
of late Tears openly avowed and publiſhed many Bla- Ass to the Fourth Article, it contains ſeveral Cha 

Jphemous and Impious Opinions, contrary to the Do- ges of a very high and Criminal Nature, of which 


Anſwer to the Fourth Article. 


Erines and Principles of the Chriſtian Religion; great- the ſaid Henry Sacheverel! knows his Heart to he 


ly tending to the Diſhonour of Almighty God, which entirely innocent; and he obſerves with Comfort 
might prove deſiru@ive to the Peace and Welfare of That whereas in the former three Articles he ;; 
this Kingdom : And he conceives, that ſince the faid to have maintained or aſſerted, as well as % 
paſſing that Act, the deteſtable Crimes for the ef. have ſuggeſted, the Doctrines and Things therein 
fectual ſuppreſſing of which that Act was intended, laid to his Charge, in this fourth Article he js 
have greatly increaſed. And the ſaid Henry Sache- not accuſed of maintaining and aſſerting, but bare. 
verell faith, the Suggeſtions by him made of Dan- ly of ſuggeſting what is therein contained: And 
gers ariſing to us from Vice and Infidelity, he ap- he humbly hopes, that bare Suggeſtions or Inſi. 
prehends to be in no wiſe more ſeditious or re- nuations, could they with any Colour or Probabi. 
pugnant to the Vote of the Two Houſes appro- lity be made out, as he is fully fatisfied they can- 
ved by Her Majeſty, than the like Suggeſtions oc- not, will not, under the moſt mild and gracious 
curring in the ſolemn Prayers of the Church Au- Government, (at a Time when ſeveral new Laws 
thorized by Her Majeſty, and frequently uſed be- have been made for ſecuring the Liberties of the 
fore each Houſe of Parliament; wherein we beſeech Subject) by your Lordſhips, the great Guardians 
God, that no Sedition may diſturb this State, nor of our Laws and Liberties, be adjudged ſufficient 


Schiſm diſtract this Church ; and that he would give 
us Grace ſeriouſly to lay to Heart the great Dan- 
gers we are in by our unhappy Diviſions. 

And as to ſo much. of the ſaid Third Article, 
whereby tis charged, That the ſaid Henry Sache- 
verell, as a Parallel, mentions a Vote, That the Per- 


ſon of King Charles the Firſt was voted to be out of 


Danger, at the ſame Time that his Murderers were 
conſpiring his Death; thereby wickedly and maliciouſly 
inſinuating, that the Members of both Houſes who 
| paſſed the ſaid Vote, were then conſpiring the Ruin 
of the Church; he the ſaid Henry Sacheverell doth 
ſay, That he doth not draw any Parallel between 
the Vote concerning the King's Perſon, and the late 
Vote of the Two Houſes, which he neither there, 
nor elſewhere in his Sermon, mentions : But had 
he ſuggeſted one Vote to be Parallel to the other, 
which he hath not, yet would not he thereby have 
wickedly and maliciouſly infinuated, that the Mem- 
bers of both Houſes, who paſled the late Vote, 
were then conſpiring the Ruin of the Church ; but 
would only have intimated, that as ſome Perſons 
were conſpiring the Murder of the King, whilſt 
others, no way privy to their wicked Intentions, 
voted his Perſon to be out of Danger ; ſo when 
the Two Houſes voted the Church of England to be in 
no Danger under Her Majeſty's Adminiſtration, there 
might be ſome others who were conſpiring the Ru- 
in of the Church ; and many others, who, by their 
Vice and Infidelity, were drawing down God's Ven- 
geance both on Church and Kingdom. 3 
As the Vote of both Houſes, made four Years ago, 
did concern thoſe only who did then inſinuate the 
Church of England to be in Danger under Her Ma- 
Jeſty's Adminiſtration ; ſo it cannot, he preſumes, 
affect thoſe who do now ſuggeſt the Chriſtian 
Faith, which is the Foundation upon which every 
Chriſtian Church ſtands, to be endangered by thoſe 
Atheiſtical and Irreligious Principles which are daily 
from the Preſs propagated amongſt us, notwith- 
ſtanding the Proviſion made by the ſaid AQ for ſup- 
preſſing Blaſphemy and Prophaneneſs : So that the 
ſaid Henry Sacheverell thinks, that he might with 
Truth affirm (as he did in his Sermon preach'd 
at Derby.) That there were never ſuch outragious 
Blaſphemies againſt God and all Religion, Natural as 
well as Revealed, vented publickly with Impunity, 
in any Chriſtian Church or Kingdom in the whole 
World, as at preſent in our own; of which Aſſer- 


4 


to involve an Exgliſbß Subject in the Guilt and Pu- 
niſhment of high Crimes and Miſdemeanors. 
To the ſeveral Parts of the ſaid fourth Article 
the ſaid Henry Sacheverell doth in all Humility 
anſwer ; AS to ſuch Part thereof whereby it is 
charged, That the ſaid Henry Sacheverell, in his 
ſaid Sermons and Books, doth falſly and maliciouſly 
ſuggeſt that Her Majeſty's Adminiſtration, both in 
Ecclefraftical and Civil Affairs, tends to the Deſtru8i- 
on of the Conſtitution ; he the ſaid Henry Sache- 
verell ſaith, That he hath not made any men- 
tion, in either of his Books or Sermons, of Her 
Majeſty's Adminiſtration in Eccleſiaſtical or Civil 
Affairs, or of Her Miniſters : So far is he 'from 
ſuggeſting that Her Majeſty's Adminiſtration, both 
in Eccleſiaſtical and Civil Affairs, tends to the De- 
ſtruction of the Conſtitution, that amongſt the in- 
eſtimable Bleſſings which are owing to our Deli- 
verance annually commemorated on the fifth of No- 
vember, he reckons this to be one, That Her Ma- 
jeſiy, the Good and Pious Relid of the Royal Family, 
fits now happily upon the Throne of Her Anceſtors ; 
and prays that God may long preſerve Her, for the 
Comfort and Support of the urch; and profeſſeth, 
that what he ſpoke proceeded from a tender Concern 
for Her Majeſty's Perſon and Government : And in 
the Dedication alſo of his ſaid Sermon Preached at 
St. Paul's, ſolemnly declares, as he did before in 
his Diſcourſe, That his only Aim and Intention re 
earneſtly to contend for the Safety, Rights oad Ej1.- 
bliſhment of Her Majeſty, together with thoſe file 
Church. | 
And as to ſuch Part of the ſaid fourth Article, 
whereby it is charged, That the ſaid Henry Sac he- 
verell doth ſuggeſt that there are Men of Charafters 
and Stations in the Church who are falſe Brethren; 
the ſaid Henry Sacheverell ſaith, That the falſc 
Brethren, as deſcribed by him in his Sermon, arc 
either thoſe who propagate Falſe Dofrines, or who 
give up the Diſcipline and Worſhip of the Church, 
or who are for a Neutrality in Religion, or who wiſh 
well to the Church of England, and are ready to Sacrifice 
their Perſons and Eſtates in her Vindication, but 
do not ſhew their Zeal in the Communion , the 


Church, as well as for it, in Obeying her Precepts, 


as well as defending her Rights. Theſe being the 
ſeveral ſorts of Falſe Brethren enumerated by the ſaid 
Henry Sacheverell, if he ſhould have ſuggeſted that 


there are Men of Characters and Starions in Church 
and 


and State, (Words by no Means reſtrained to the 
higheſt Characters and Stations ) to whom the De- 
nomination of Falſe Brethren, in ſome or more Sen- 
ſs of that Word, as by him interpreted, doth be- 
long, he humbly hopes that fuch Suggeſtion would 
not be deemed Falſe, Malicious, or highly Cri- 
minal. 

And as to ſuch other Part of the faid fourth 
Article, whereby it is charged, That the ſaid Henry 
Sacheverell doth ſuggeſt, That there are Men of 
Characters and Stations in the Church and State, 
who do themſelves weaken, undermine and betray, 
and do encourage and put it into the Power of 
others who are profeſſed Enemies, to overturn and 
deſtroy the Conſlitution and Eſtabliſhment ;, the aid 
Henry Sacheverell denieth that he ſuggeſteth any 
ſuch Things concerning Men of Characters and Sta- 
tions in Church or State. Where he ſpeaks of 
thoſe who weaken, undermine and betray, and en- 
courage and put it in the Power of ou? profeſſed 
Enemies to overturn and deſtroy the Conſtitution and 
Eſtabliſhment, there Men of Characters and Stations 
are not mention'd by him; and where he mentions 
Men of Characters and Stations, twelve Pages at- 
terwards, the only Place wherein he mentions 
them, there he ſpeaks nothing of weakning, un- 
dermining and betraying, or of encouraging and 
putting it in the Power of our profeſſed Enemies 
to overturn and deſtroy the Conſtitution and Eſta- 
bliſhment : And hopes therefore that he ſhall be 
no ways anſwerable for a ſuppos d Reflection, 
which depends upon the Cofjunction of Paſſa- 
ges ſo widely diſtant from, and fo little relating 
to each other. The Weakners, Underminers and 
Betrayers of our Conſtitution, and the Encouragers 
to whom the ſaid Henry Sacheverell doth in any 
Part of his Sermon refer, will, he preſumes, upon a 
candid Examination of thoſe Paſſages, appear to be 
one of theſe three Sorts of Perſons; either, Firſt, ſuch 
as by their Writings endeavour to ſubvert ihe Foun- 
dations of our Church and State; or, Secondly, ſuch, 
whether Writers or others, who are for a Latitudina- 
rian Heterogeneous Mixture of all Perſons of what 
different Faith ſoever, uniting only in Proteftancy, 
which would let into her Bowels thoſe who neither 
believe her Faith, own her own Miſſion, ſubmit to her 
Diſcipline, or comply with her Liturgy ; which he 
afterwards ſtiles the Model of an univerſal Coalition , 
Or, Thirdly, thoſe occaſional Conformiſts, who have 
ſo far eluded the Corporation and Teſt Ads by their 
abominable Hypocriſy, as to have undermined the 
Foundations, and endanger d the Government, by 
filing it (as far as they could) with its profeſſed 
Enemies, that is, with themſelves. Of all theſe, 
and their Encouragers, the {aid Henry Sacheverell 
confeſſes himſelf to have ſuggeſted that they do, 
in his Opinion, weaken, undermine, and betray the 
Conſtitution: But that either theſe, or their En- 
couragers, are Men of Characters or Stations in 
— — or State, he hath not any where ſug- 
veſted. | 

And as to ſuch other Part of the ſaid Fourth Ar- 
ticle, which chargeth rhe ſaid Henry Sacheverell 
with charging Her Majeſty, and thoſe in Authority 
under Her both in Church and State, with a general 
Mate- Adminiſtration ; the ſaid Henry Sacheverell 
faith, That he abhors the Thoughts of bringing 
any Charge againſt - Her Sacred Majeſty , whom 
he rever mentions but in Terms of the profound- 


elt Duty and Reſpect. Nor doth he tax thoſe in 
g 5 | — his Prince, a Patron and Protector of Inju- 


flice, and a common Adverſary to bimſelf as well 
a 


Autt ority with a General, or with any Male-Admi- 
riltration 3 which is a Word he hath never us d, 
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nor (as far as he can find) any other Word or Words 
by which the Thing is imply'd. So far is the ſaid 
Henry Sacheverell from making any undutiful Re- 
flections upon Her Majeſty or Her Adminiſtration, 
that in the ſeveral Writings that he has publith'd, 
ſince Her Happy Acceſſion to the Throne, particu- 
larly in one which is an avow'd Defence of Her 
Title to the Crown, and a Juſtification of Her en- 
tring into a War with France and Spain, he hath 
expreſſed himſelf with the moſt Hearty and Loyal 
Zeal for Her Majeſty's Perſon, Government and 
Adminiſtration. 

And as to ſuch other Part of the ſaid Fourth Ar- 
ticle, whereby it is charged, That the ſaid Henry 
Sacheverell, as a publick Incendiary, per ſwades her 
Majeſty's Subjects to keep up a Diſtinttion of Fucti- 
ons and Parties; the ſaid Henry Sacheverell faith, 
That he is ſo far from being guilty of this Charge, 
that in his ſaid Sermon he invites the Separatiſts 
to renounce their Schiſm, and come ſincerely into 
the Church; and complains of thoſe who have vil- 
lanoufly divided us with the Knaviſh Diſtinctiont of 
Hh and Low Church-Men, and wiſhes we may be 
one Fold under one Shepherd ; and that all thoſe 
invidious Diſtinctione, that now diſtra# and confound 
ws, were loft, ſo that we might be terrible like 
an Army with Banners. to our Enemies, who could 
never break in upon ſuch an uniform and well- 
compacted Body. | 

And to ſuch other Part of the ſaid Fourth Article, 

as chargeth, That the ſaid Henry Sacheverell injtills 
groundleſs Fealouſies, and foments deſtructive Divi- 
ſions among her Majeſty's Subjects; the ſaid Henry 
Sacheverell faith, That in his ſaid Sermon, he on the 
contrary Rebukes and Condemns thoſe, who, by falſe 
Inſinuations, and raiſing groundleſs Fealouſies and 
Fears, embroil the Publick, and bring it into Con- 
fuſion. | | 
And as to ſuch other Part of the ſaid Fourth Arti- 
cle, whereby it is charged, That the ſaid Henry 
Sacheverell excites and flirs up Her Myeſty's 
Subjets to Arms and Violence; the ſaid Henry Sa- 
cheverell faith, God forbid that he ſhould be 
guilty of ſo heinous a Crime, who aſſerts the ar- 
ter Illegality of Reſiſtance to the Supreme Power 
upon any Pretence whatſoever ; which Aſſertion he 
conceives to be the chief, if not only Ground of 
the Charge exhibited againſt him in the firſt Ar- 
ticle. 

In Confutation of this Charge, he begs leave 
to recite one Paſſage out of his Sermon preached 
at Derby in the following Words; We may be 


Partakers of other Mens Sins, if we do not, to the 


utmoſt of our Power, endeavour to prevent or ob- 
ftru# their Commiſſion, when they manifeſtly endan- 
ger the Good of the Publick : As we are Mem- 
bers of any Government, or Society, we are all obli- 
ged in Point of Honour, Intereſt and Conſcience, 
ro maintain its Security, promote its Welfare, and 
guard it againſt Fatious Deſggns, or ſediticus n- 
ſpiracies that may threaten its Conſtitution, diſcom- 

oſe its Peace, or violate and ſubvert its Laws. 
God and Nature have inveſted every Subje# from 
his Cradle, with a Commilſion to engage, diſcover 
and diſappoint the Enemies of his Church and Coun- 
try ; and be that is either privy to, nduſtriouſly 
conceals, or any way abets their Schiſmatical, II- 
legal or Rebellious Enterprizes, both in the Eyes 
of Human as well as Droine Laws, is an Accom- 
lice and Partaker in the Guilt, a Traitor to God 
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as all Mankind, And the faid Henry Sacheverell 
hopes, what he hath ſaid in the Dedication of the 
ſame Sermon, That there are not wanting ſome to 
preach the Truth, and others to ſupport it, at the 


Expence of their Lives and Fortunes; will not be 


conſtrued as exciting Her Majeſty's Subjects to 
Sedition and Rebellion ; fince that Truth which he 
commends ſome for Preaching, and others for Sup- 
porting, is by him oppoſed to the Attempts of 
thoſe who betray and run down the Principles and 
Intereſts of our Church and Conſtitution ; and fince 
he there deſervedly commends the High She- 
riff of that County, on the Account of his ſteady 
Loyalty and Zeal to ſerve Her Majeſty and the Go- 
vernment, for which he hath been ſo remarkably di- 
ſtinguiſhed. 

In the Sermon Preach'd at St. Paul's, he doth 
indeed excite Chriſtians to put on the whole Armour 
of God, as wreſtling, not only againſt Fleſh and Blood, 
but againſt Principalities, againſt Powers, againſt the 
Rulers of the Darkneſs of this World ; againſt Spi- 
ritual Wickedneſs in high Places. But he hath 
learned from the ſame St. Paul, That the Arms of 
Reſiſtance taken up by Subjects againſt the higher 
Powers, are no Part of that Spiritual Armour; and 
the Principalities and Powers by him mention'd, be- 
ing plainly diſtinguiſhed from Fleſh and Blood, 
cannot, he thinks, be ſo far miſinterpreted, as to be 
underſtood of Earthly Potentates and Rulers. 

And as to ſo much of the ſaid Fourth Article, 

whereby it is charged that he the ſaid Henry Sache- 
verell doth wickedly wreſt and pervert divers Texts 
and Paſſages of Holy Scripture, that his ſaid mali- 
cious and ſeditious Suggeſtions may make the 
ſtronger Impreſſion upon the Minds of her Majeſty's 
Subjects; the ſaid Henry Sacheverell ſays, That ha- 
ving no malicious or ſeditious Suggeſtions to Im- 
print, he could not intend to wreſt any Paſſages of 
the Holy Scripture to that wicked Purpoſe. Hard 
is the Lot of the Miniſters of the Goſpel, if when 
they Cite the Word of God in their General Exhor- 
tations to Piety and Virtue, or in their Reproofs of 
Mens Tranſprefſions, or where they are Lamenting 
the Difficulties and Conflicts with which the 
Church of Chriſt, whilft Milicant here on Earth, 
muſt always ſtruggle, the ſeveral Texts and Paſlages 
by them Cited, ſhall be ſaid to have been by them 
meant of particular Perſons and Things, and ſhall 
be conſtrued in the moſt Criminal Senſe, and he 
made by ſuch Conſtruction one Ground of an Im- 
peachment for High Crimesand Miſdemeanors. 

And as to all other Matters and Things in 
the ſaid Articles contain d, and not herein 
before particularly anſwered unto, the ſaid 
Henry Sacheverell faith, he is not Guilty of 
them, or any of them, in Manner and Form 
as the fame are charged upon him in and by 
the ſaid Articles; and humbly ſubmits him- 
{elf to your Lordſhips Judgment. 


" HENRY SACHEVERELL. 


The Commons Replication 10 the Anſwer of 


Do&or Henry Sacheverell. 


HE Commons have conſidered the Anſwer of 
Henry Sacheverell, Doctor in Divinity, to the 
Articles of Impeachment exhibited againſt him by 
the Knights, Citizens and Burgeſſes in Parliament 
Aſſembled; and obſerve, that there are many things 
in it not warranted by the Courſe of Proceedings up- 


take Notice of: And finding it to be a Cauſe of ſo 


on Impeachments, foreign to the Charge of the 
Commons, unbecoming a Perſon Impeached, aud 
plainly deſigned to reflect upon the Honour of the 
Houſe of Commons in this Proceeding, for which 
Ju might demand your Lordſhips immediate 
uſtice. | 

But the Commons being ſenfible that the Nature 
of the Crimes whereof he ſtands Impeacheg and 
the Neceſſity of bringing him to a ſpeedy and exem- 
plary Puniſhment, require that all Occaſions of De. 
ay ſhould be avoided, and not doubting that your 
Lordſhips will in due time vindicate the Honour of 
the Commons, and the Juſtice of their Proceedings: 
the Commons do Aver their Charge againſt the fid 
Henry Sacheverell for High Crimes and Miſdeme;. 
nors to be true, and that the faid Henry Sachevere!! 
is Guilty in ſuch manner as he ſtands Impeached 
and that the Commons will be ready to prove their 
Charge againſt him at ſuch convenient Time as ſhall 
be appointed for that Purpoſe. 


Lord Chancellor. Gen lemen of the Houſe of 
Commons, you may proceed with your Evidence, 


Mr. Attorney Gen. N T Lords, by Command 

of the Knights, Citizens 
and Burgeſſes in Parliament Aſſembled, we appear 
in behalf of all the Commons of Great Britain, to 
make good the Impeachment againſt the Priſoner at 
the Bar, Doctor Henry Sacheverell, 


The Miſdemeanors he ſtands accuſed of are ſpc- 


cified in the Articles which have been juſt now read 
to your Lordſhips, and the Facts there Charged, 
are Laid to have been done with a Wicked, Malicious, 
Seditious Intention, to Undermine and Subvert Her 
Majeſty's Government, and the Proteſtant Succeſſion 
as by Law Eſtabliſhed ; to Defame Her Ma jeſiys 
Adminiſtration ; to Aſperſe the Memory of His late 
Majeſty King William; To Traduce and Condemn 
the late Happy Revolution; to Contrad ict and Ar- 
raign the Reſolution of both Houſes of Parliament; 
to Create Jealouſies and Diviſions amongſt Her Ma- 
jeſty 's Subjects; and to Incite them to Sedition and 
Rebellion. | 

My Lords, If this Charge is made good (as I am 
apt to think it will) I may preſume to ſay, no 
Words can either aggravate or alleviate the 
Offence. | BE 

My Lords, our Proofs in this Caſe will ariſe 
from Evidence which cannot be liable to the Impu- 
tation of being over-aw d by the Weight of the Pro- 
ſecutors, or corrupted or perverted ; for out of his 
own Mouth we ſhall Charge him, and by his own 
Words and Sermons we ſhall convict him. 

My Lords, I can with Truth ſay, That it is no 
{mall Trouble to the Commons of Great Britain, 
to have this Occaſion of coming in this manner be- 
fore your Lordſhips: Could they have ſatisfy d 
themſelves that Her Majeſty's Honour, the Safety 
of Her People, and the Proteſtant Succeſſion as by 
Law Eſtabliſhed, were not highly concerned to bring 
this Man to ſpeedy Juſtice, they could very willing- 
ly have ſpared Your Lordſhips this Trouble. 

But when they confider'd of what Import it was 
to the Nation, how much it concerned the very Be- 
ing of our Conſtitution, to Diſcountenance and put 
an End to ſuch fort of Seditious Proceedings as the 


Doctor and ſome others of his Brethren have been 


lately practiſing in divers Parts of the Kingdom, 
they could nor think orherwiſe than that it was a 
Matter fit for the Grand Inqueſt of the Nation to 


I great 
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eat Moment to the Publick, they judg'd it fit to 
he taken under their own Management, and not 
[uſt it to the Deciſion of any Inferior Tribunal. 
And, my Lords, it muſt be agreed that your Lord- 
ſhips are the only proper Judges, when the whole 
Commons of Great Britain find it neceſſary to be 
the Proſecutors ; nor can Doctor Sacheverell have 
any juſt Cauſe to complain of this manner of Pro- 
ceeding, when it gives him ſo publick an Opportu- 
nity of Defending himſelf (if his Innocence can 
clear him 3) and what can he deſire more, when he 
lies under ſo heavy an Accuſation, than to have your 


Lordſhips for his Judges, who have already ſhewn 


your great Indulgence to him, by allowing him (as 
the Noble Lord from the Woolpack juſt now ob- 
{:rv'd) all the Advantages a Man under his Circum- 
{ances can ask. or deſire to have? 

My Lords, This Proſecution took its Riſe from a 
Complaint that was made in the Houſe of Com- 
mons the Thirteenth of December laſt, of two Books 
which had been lately Printed and Publiſhed under 
the Name of Doctor Henry Sacheuerell. The Books 
being delivered in, ſeveral Paragraphs were read; 
and by divers Paſſages, roo many for me now to 
enumerate to your Lordſhips, it did plainly appear 
that both Books did contain very Scandalous and Se- 
ditious Matter, highly reflecting upon the Queen 
and Her Ad miniſtration. 

Hereupon the Doctor was order'd to attend; 
which he did accordingly the next Day, and at the 
Bar of the Commons Houſe own'd and avow'd both 
Books to be his; That they were Sermons he him- 
ſelf bad preach d; and that he had cauſed them to 
be printed and publiſhed. 

After ſuch a Confeſſion, Your Lordſhips may 
imagine Her Majeſty's Dutiful Commons did ex- 
preſs their juſt Reſentments of the great Wron 
and Injuries that were done to Her Majeſty, and al 
that were in Authority under Her; and immediate- 
ly ordered this Impeachment. 

Your Lordſhips will perceive, by Peruſal of 
the Sermons and Epiſtles Dedicatory, that the De- 
ſign and Drift of the ſame is to poſſeſs the People 
with ſtrange Notions, and terrible Apprehenſions 
of the Danger they are in, by a General Male-Ad- 
miniſtration of the Publick Affairs both in Church 
and State. | 

That both theſe Sermons were preach'd upon 
Publick Occaſions ; and had, fince the Printing 
thereof, been handed abour with more than ordinary 
Application, | | 

One of theſe Books is entitled | The Communica- 
tion of Sin, | being a Sermon preach 'd at the Af: 
lizes held at Derby in Auguſt laſt : And becauſe 
the Doctor thought he had not faid enough againſt 
the Queen and Her Government in the Sermon, he 
affixes a Dedication to ir, wherein he affirms, That 
the Principles of our Church and Conſtitution are 
{hamefully betray d and run down : That both are 
— , on the one Side by rude and pre- 
umptuous Inſults, and baſe undermining Treache- 
ry on the other; and that this Perſecution is car- 
ry d on by aſſociated Malignants. 

The other Sermon was preach'd at St. Paul's, 
London, on the Fifth of November, which is a 
Day ſet apart for a General Day of Thankſgiving, 
for Two very great Deliverances vouchſafed to this 
Nation, by the Diſcovery of the Gunpowder Plot, 
and the Arrival of His Late Majeſty King Willi- 
am, to redeem us from Popiſh Tyranny and Arbi- 
trary Power, 
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My Lords, When ye come to hear this Sermon 
read, I am confident that it muſt appear very 
ſtrange to find, that when there were Two ſuch 
Memorable Occaſions for the Doctor to have ſet 
forth his Eloquence in a Thankſgiving: Sermon, 
he ſhould in great meaſure paſs by both the Bu- 
ſineſſes of the Day, and entertain his Audience with 
a long Harangue of the deplorable Condition the 
Church was in; not ſo much from Papiſts, (the 
avow'd Enemies of the Church) as from her pre- 
tended Friends, as he calls them, the Falſe Sons of 
the Church, who were crept into her Bowels, and 
ſhewn themſelves to be perfidious Brethren, by de- 
tending Toleration and Liberty of Conſcience, and 
favouring the Diſſenters. 

And to ſhew his little Liking of the Great Work 
which was begun to be wrought on that Day by 
the Arrival of His Late Majeſty, the chief Turn 
of his Diſcourſe is to cry up Non-Refiſtance and 
Paſſive Obedience. 

And to make it moſt evident, that what he ſaid 
of Non-Refiltance was to caſt black and odious Co- 
lours upon the Revolution ; he lays down a General 
Poſition, That it is not lawful, upon any Pretence 
whatſoever, to make Reſiſtance to the Supreme Pow- 
er; which Supreme Power, by other Paſliges, he 
explains to be the Regal Power. 

And being apprehenhve that every one that heard 
him talking in that manner againſt Reſiſtance, 
would ſee plainly he was Cenſuring and Con- 
demning the Means that brought about the Revolu- 
tion, and being deſirous to caſt as heavy Reflections 


as he could upon the Memory of King William, he 


aſſerts, That the Prince of Orange, in his Declara- 
tion, utterly diſclaim d all manner of Reſiſtance. 
My Lords, Every body knows, that knows any 
thing of the Revolution, That the Prince of Orange 
came over hither with an Armed Force ; and that 
in ſeveral Paragraphs of his Declaration, (the Doctor 
ſpeaks of) Hzs Late Myefy invites and requires all 
Peers of the Realm, both Spiritual and Temporal 
Lords, all Gentlemen, Citizens, and other Commoners, 
to come in and aſſiſt him, in order to the executing 
that Deſign he had then undertook, againſ1 all that 
ſhould endeavour to oppoſe him. 
Therefore ir muſt be accounted very ridiculous 
for the Doctor to advance ſuch a Poſition, if he 


had no further Meaning in it, than to give an Ac- 


count of the Prince of Orange's Delign in coming 
over here into England. 

And this will make ir neceſſary for your Lord- 
ſhips to conſider what is the true Meaning of this 
Aſſertion: Is it not plainly to make the Prince of 
Orange ſay one Thing, and at the fame time do 
directly another? And can this be done with any 
other Deſign, than to aſperſe the Memory of the 
late King William * 

Then as to his Diſcourſe concerning Paſſive Obe- 
dience and Non- Reſiſtance, in ſuch Latitude as is 
there mention'd ; what could it tend to, but to caſt 
Reflections upon that Reſiſtance , which was the 
Means which brought about the Revolution? 

For was there any Occafion at that Time to be 
ſo earneſt to cry down Reſiſtance, and preach up 
Paſſive Obedience ? | ; 

Can any one pretend to ſay, there were any Sym- 

toms of Diſcontent throughout the Nation, in any 
— thereof? | 

No : To our Comfort be it ſpoken, no Reign 
no Age, no Hiſtory can give a better Account of 
the good Diſpoſitions of the People to their Sove- 

reign. 
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reign. Therefore fince the Preaching theſe Do. 


Arines was needleſs, it does favour of ſome wicked 
Deſign, to be talking ſo unſeaſonably of this Sub- 
ject 


a If what the Doctor very frequently aſſerts in 
this Sermon be true, That all are Falſe Sons of the 
Church, who affifled in bringing about the Revolu- 

tion, or that join'd in the Oppoſition that was made 
to the Encroachments which were begun by evil Mi. 
nifters in the Reign of King James the IId. againſt 
our Religion and Liberties ; let the Doctor a little 
conſider, how far his Character of a Fa/ſe Brother 
may be carry'd ! | | 

Every body knows, that liv'd in thoſe Days, that 
the Body of the Clergy of the Church of England 
made a Noble Stand againſt the Encroachments 
which were then making, and appear'd as active as 
any of the Laity. = ; 

Ard was it not by their Writings, Preaching, and 
Example, that the Nobility and Gentry were ani- 
mared to maintain and defend their Rights, Religi- 
on and Liberties ? And as an undoubted Monument 
that this was the Senſe of the whole Kingdom at 
the Time of the Revolution, it is enter'd in the 
Journal of the Houſe of Commons, on the Firſt of 
February, 1688; 

at the Unanimous Thanks of the Houſe was gi- 
ven, Nemine Contradicente, to the Clergy of the 
Church of England, for the great Services they had 
done their Religion and Country, by the Oppoſition 
they bad made to the Execution of the Eccleſiaſtical 


. Commiſſion, and their refuſing to read the King's De- 


claration for a Toleration, which was then founded 
upon the Diſpenſing Power. | | 

And how did the Archbiſhops receive the Meſ- 
ſage that was ſent them upon this Occaſion, that 
they might communicate that Reſolution to the 
Clergy in their reſpective Dioceſes ? 

Our Journals tell us, That Mr. Leviſon Gewer 
the next Day acquainted the Houſe of Commons, 
that he had attended the Two Archbiſhops, ac- 
cording to Order, with the Thanks of the Houſe ; 
and that Archbiſhop Sancroſt, and the then Archhi- 
ſhop of Tork, return d their Thanks to the Com- 
mons for themſelves, and in Behalf of all their 
Clergy, for their favourable Vote. 

Your Lordſhips ſee, the Commons were then 
happy enough to be thought favourable to the Cler- 
gy of the Church of Eng/and ; and yet thoſe very 
Commons were the Men who paſſed the Tolerati- 
on-Att, for exempting Proteſtant Diſſenters from the 


OY 
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gences, than giving up our whole Conſlitution : 4 Ii 
he that recedes the leaſt Title from it, to ſy; 57 
and ingratiate with theſe Clamorous, Inſatiaþ 7 
Church. devouring Malignants, knows not what Shi. 
rit they are of. 

After ſuch an ample Declaration of his Opini- 
on, what fatal n W will attend the grant. 
ing Indulgences to Diſſenters, Can the Doctor ima. 
gine, that his ſaying, in his Anſwer to the Arti. 
cles, That be intends not to caſt the leaſt invidious 
Reflection upon that Induſgence the Government hac 
condeſcended to give them, will take off the hard 
Cenſures he hath paſs'd upon Diflenters ? ; 

And, my Lords, if an Archbiſhop, who hath 
been dead almoſt a Hundred and twenty Years, can. 
not be permitted to reſt quiet in his Grave, but 
muſt have foul Aſperſions caſt upon his Memory 
as being a falſe Son, and a perfidious Prelate of 10e 
Church, for interceding (as Doctor Sacheverell (2 ys) 
with Queen Elizabeth for the Diſſenters in thoſs 
Days: What muſt the preſent Archbiſhops and Bi. 
ſhops of our Church expect from Doctor Henry 
Sacheverell, if they do not Thunder out their Eccle. 
ſiaſtical Anathema's againſt Diſſenters as often 38 
the Doctor ſhall think there is occaſion for them 

My Lords, I perceive the Doctor hopes to falye 


all he hath ſaid againſt Toleration to Diſſenters, by 


a nice Diſtinction he hath hit upon between an In- 
dulgence and a 'Toleration. | 

Therefore he tells your Lordſhips, That upon the 
moſt diligem Enquiry, he hath not been able to in. 
ya himſelf that a Toleration hath been granted by 

aw, | 

Can the Doctor pretend to ſay, that this Word 
Toleration has never been made uſe of to expreſs 
the Religious Liberty and Indulgence that is granted 
and allowed to Diſſenters? If we wanted Authori- 
ries to Juſtify the Uſe of the Word, after the Doctor 
has made uſe of it in the ſame Senſe over and over, 
in many Paſſages in his Sermon, as will be taken 
Notice of by the Gentlemen that are to make good 
the Second Article, the Doctor might be put in 
Mind, that Her Majeſty in Her Speech from the 
Throne, on the 17th of December, 1705, hath 
been pleaſed to Declare, Thar ſhe will inviolabl/ 
Maintain the Toleration. | 

My Lords, As the Time was moſt Unſeaſonable for 
the Preaching ſuch Doctrines as theſe, ſo the Place was 
very improper for a Lecture of Politicks: For your 
Lordſhips do perceive this latter Sermon, which was 
Preach'd on the Fifth of November laſt, was 


Penalties of certain Laws, as one of the moſt ne- Preach'd in the Great Metropolis of this Kingdom, 


ceſſary Acts for the Good of the Kingdom. 

And were they not encouraged to go about that 
Charitable Work, by the Petition of the Seven Bi- 
ſhops, preſented to King Jumes; wherein they ac- 
quainted him, That it was not for want of a due 
Tenderneſs to Diſſenters, which made them refuſe 
reading his Declaration for Toleration to Diſſenters ; 
in relation to whom, they were willing to come to ſuch 
a Temper as ſhould be thought fit , when the ſame 
came to be conſider d in Parliament. 

But now the ſame hath been conſider d in Par- 
liament, and the Toleration hath been ſettled and 


_ eſtabliſh'd by the Legiſlative Authority of the 


Kingdom, and hath been ratify'd and approv'd of 


in this Reign, by Her Majeſty and both Houſes of 


Parliament; Doctor Sacheverell belike diſapproves 
of it, and is pleaſed to tell us in a moſt extraor- 
dinary manner, That a Man muſt be very weak, or 
ſomething worſe , that thinks or pretends the Diſſen- 
ters are to be gained by any other Grants and Indul- 


* before the Lord Mayor, Aldermen, and Citizens 


of London; from whoſe ſteady Loyalty to Her Ma- 
jeſty, and firm AﬀeCtions to the Revolution, ſuch 
valt Sums have heen contributed for carrying on this 
long War againſt France, which hath proved ſo fa- 
tal ro the French King, and other Enemies of this 
Kingdom. 

And what more likely to give a fatal Wound to 
the Publick Credit at this Time, than ſuch Doctrine, 
which tends to the Overthrow of all the Acts of 
Parliament which have been made in Support of 
this Conſtitution. | 

And how ſtrange an Attempt was it for the Doctor 
to Preach againſt the Revolution and this Govern- 
ment, before thoſe Citizens who owe the Reſtora- 
tion of their Charters, and all their Franchiſes and 
Immunities to it. 

But, to do Juſtice to the Doctor, he in his An- 
ſwer denies he hath ſaid any thing of the Means 
which brought about the Revolution. pg 
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And, if your Lordſhips can believe him, he ſays, 
he bas endeavour'd 1% Vindicate the Revolution from 
the black and odious Colours the Enemies of the Revo- 
Jution would throw both upon that and his late 
Majeſly. | ' 

To what End and Purpoſe then are theſe Doctrines 
Preach'd with ſo much Vehemence ar this Time, un- 
leſs it be to reflect backwards upon what was done 
at the Time of the Revolution? 

There is certainly no Occaſion to Preach Non- 
Reſiſtance to Her Majeſty's Loyal and Dutiful Sub- 
jelts, who have never ſhewn the leaſt Inclination to 

:ye Diſturbances to this preſent Government. 

Was there ever known a Time, in which there 
was ſo univerſal an Agreement in all Ranks and De- 

es amongſt us? Does not every one almolt ſtrive 
to ſhew their Zeal and Affection for Her Majeſty 
and Her Government ? If there be any that are leſs 
quiet than their Neighbours, we ſhall find them 
amongſt the Friends of Doctor Sacheverell, who are 
profeſſedly no Friends to the Revolution. Nothing 
is more certain, than that all that are not ſatisfi- 
el with what was done at the Time of the Revolu- 
tion, muſt be Enemies to the preſent Eſtabliſn- 
ment: And 'tis from this Source, all theſe Decla- 
mations againſt Men of Character and Station, both 


in Church and State, do proceed. 


But I would have the Doctor conſider, that we 
have Laws to puniſh Spreaders of falſe News, 
and horrible Stories, of the Great Men and Great 
Officers of the Kingdom ; and 'ris to put a ſtop to 
theſe malicious Practices now on Foot, that this De- 
linquent is now brought to this Bar. 

hen we ſhall have read our ſeveral Proofs, 
which will juſtify every Particular charged on the 
Doctor in the Articles of Impeachment, the Com- 
mons will not doubt of your Lordſhips Judgment 
againſt this Defendant. | 


Mr. Lechmere. AY Lords, I am commanded 


to aſſiſt in ſtating to your 


Lordſhips the Grounds of the Charge of the Com- 


mons, and the Nature and Tendency of the Crimes 
now before you, in Judgment. 

Your Lordſhips have had open'd to you an Im- 

chment of the Commons of Great- Britain: The 

ubjects of both Nations had an equal Concern in 

that which is the Ground of it : They are happily 
united in this Proſecution ; and the common Inte- 
reſt of your Lordſhips, and us all, is inſeparable in 
its Event. 

I need ſay no more to your Lordſhips of the 
Greatneſs of this Cauſe; not for the Perſon of the 
Offender, but for the High Importance of thoſe 
1 which he has preſumed to draw in Que- 

jon. 

The Commons, on their Part, have been exceed- 
ing careful, in every Step of this Proceeding, that 
it ſhould receive a Deliberation ſuitable to the 
Weight of the Cauſe, and the Dignity of the Com- 
mons ; and they obſerve it to your Lordihips, with 
great Satisfaction, That by your ready Concur- 
rence, no Difficulties have ariſen to delay or dif- 
courage their Impeachment. They aſcribe this to 
a Defire in your Lordſhips, equally with them- 
ſelves, to cultivate a good Correſpondence on ſo 
important an Occaſion, and to that due Regard 
your Lordſhips ſhew to the Courſe of Impeach- 
ments, the Ancient Right, and Great Security of the 
Commons. | 

In framing their Charge, the Commons have 
* * by a Preamble to their Articles, to lay 

ol. IV. | 
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before you the Grounds of their Accuſation £4" 
Terms the moſt cogent and expreflive ; to the end, 


your Lordſhips might have early and perfect N. 
tice of the Points on which the — — 


ed to proceed; that your Lordſhips, and the whole 
Kingdom, might know the unanimous and hearty 
Zeal of the Commons, to aſſert the Tuſtice of the 
late Happy Revolution, and the Foundations of Her 
Majeſty's Government and Adminiftration ; And 
that the Judgment of the Commons, on this 
weighty Occaſion, might ſtand fully on the Re- 
cords of Parliament, and be tranſ- muted to all Po- 


ſterity. 


| Your Lordſhips will obſerve, in reading their E- 
vidence, many Things excepted ro by the Com- 
mons, precedent to the Ground of their firſt Arti- 
cle; bur you will ſoon perceive, that all Parts of 
the Defign of the Priſoner center in that. They 
could not therefore have acquitted themſelves, if 
they had not made that their Foundation : Being 
firmly convinc'd, they never can have the Honour 
and Juſtice of that Glorious Work too much at 
Heart ; nor he too jealous of thoſe, who under any 
Pretences, tho zever ſo ſpecious, ſhall attempt to 


leſſen it. And when they conſider the certain De- 


pendance that the Juſtice of the late Revolution it 
ſelf muſt have upon the Steps that led to it, they 
can have no doubt but your Lordſhips will think 
him equally Criminal, who condemns the Means by 
which it was effected. | 

My Lords, The Neceſſary Means, (which is the 
Phraſe us d by the Commons in their firſt Article) 
are Words made choice of by them with the great- 
eft Caution, Thoſe Means are deſcribed (in the Pre- 
amble to their Charge) to be, That Glorious En- 
terprize, which his late Majeſty undertook with an 
armed Force, to deliver this Kingdom from Popery 
and Arbitrary Power; the Concurrence of many 
Subjects of the Realm, who came over with him 
in that Enterprize, and of many others of all Ranks 
and Orders, who appear'd in Arms in many Parts 
of the Kingdom, in Aid of that Enterprize. 

Theſe were the Means that brought about the 
Revolution, and which the Act that paſſed ſoon af- 
ter, declaring the Rights and Liberties of the Sub- 
ject, and ſettling the Succeſſion of the Crown, in- 
tends, when His Late Majeſty is therein called the 
Glorious Inſtrument of delivering the Kingdom ; and 
which the Commons, in the lalt Part of their firſt 
Article, expreſs by the Word Ræſiſtance. 

But the Commons, who will never be unmind- 
ful of the Allegiance of the Subjects to the Crown 
of this Realm, judg'd it highly 1 
them, out of regard to the Safety of Her Majelty's 
Perſon and Government, and the Ancient and Le- 

| Conſtitution of this Kingdom, to call that Re- 


fiſtance the Neceſſary Means; thereby plainly found- 


ing that Power, and Right of Reſiſtance, which was 
exerciſed by the People at the Time of the Happy 
Revolution, and which the Duties of Self-Preſer- 
vation and Religion call'd them to, upon the Ne- 
ceſſity of the Caſe ; and at the ſame time, effe- 
Qually ſecuring Her Majeſty's Government, and the 
due Allegiance of all Her Subjects. 

Your Lordſhips will find, That the Priſoner, in 
his Sermon preach'd at St. Paul S. has aſſerted a 
Doctrine in direct Defiance and Contradiction of 
that Reſiſtance us d to bring about the Revolution; 
when he affirms the utter Illegality of Reſiſtance 
on any Pretence whatſoever, to be a Fundamental 
of our Conſtitution : And, as your Lordſhips will 
hear it fally made out from the Proofs, by thoſe 
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Gentlemen to whom that Part is aſſigned, he has 
alſo plainly declared himſelf, that even that Reſi- 
ſtance uſed at the Time of the late Happy Revolu- 
— is not to be excepted out of his Fundamental 
Rule. | 
My Lords, When a Preacher of the Goſpel, and 
a Minifter of the Church of Exgland, even under 
this Happy Eftabliſhment, ſhall thus publickly con- 
demn the Foundations on which it ſtands, in Defi- 
ance of Her Majeſty and the Great Council of the 
Nation then fitting in Parliament ; ir becomes an 
indiſpenſible Duty upon us, who appear in the 
Name and on the Behalf of all the Commons of 
Great-Britain, not -only to demand your Lordſhips 
Juſtice on ſuch a Criminal, but clearly and openly 
to aſſert our Foundations. 

I crave Leave to remind your Lordſhips of the 
Condition of Things in both Kingdoms, immedi- 
ately preceding the late Revolution : The Caſe is 
ſtated and recorded, between the late King James 
and the Subjects of both Kingdoms, in the ſeveral 
Declarations of the Rights of both Nations made 
by them at that Time. 

I ſhall forbear to aggravate the Miſcarriages of 
that unhappy Prince, further than by ſaying, That 


it is declared in the Preamble to the Bill paſſed in 


England, That by the Aſſiſtance of Evil Counſellors, 
Fudges and Miniſters, employ d by him, he did en- 
deavour to ſubvert and extirpate the Proteſtant Re- 


gion, the Laws and Liberties of the Kingdom, in 


—_— Inſtances there enumerated. And in that 
paſſed in the Kingdom of Scotland, it ſtands de- 


clared, That, by the Advice of Evil Counſellors, he 


did invade the Fundamental Conſtitution of that 
Kingdom, and alter d it from a Legal Limited Mo- 


narchy, to an Arbitrary Deſpotick Power. 


Your Lordſhips, on this Occaſion, will again con- 
ſider the Ancient Legal Conſtitution of the Govern- 
ment of this Kingdom; from which it will evi- 


dently appear to your Lordſhips, That the Subjects 


of this Realm had not only a Power and Right in 
themſelves to make that Reſiſtance, but lay under 


an indiſpenſible Obligation to do it. 


The Nature of our Conſtitution is that of a Li- 
mited Monarchy, wherein the Supreme Power is 


communicated and divided between Queen, Lords 


and Commons, tho' the Executive Power and Ad- 
miniſtration be wholly in the Crown. The Terms 
of ſuch a Conſtitution do not only ſuppoſe, but ex- 


| preſs an Original Contract, between the Crown and 


the People; by which that Supreme Power was 
by mutual Conſent, and not by Accident | limited 


and lodg'd in more Hands than one: And the uni- 
form Preſervation of ſuch a Conſtitution for ſo ma- 


ny Ages, without any fundamental Change, de- 
monſtrates to your Lordſhips the Continuance of 


the ſame Contract. 


The Conſequences of ſuch a Frame of Govern- 
ment are obvious : That the Laws are the Rule to 


both, the common Meaſure of the Power of the 


Crown, and of the Obedience of the Subject; and 
if the Executive Part endeavours the Subverſion, 
and total Deſtruction of the Government, the Ori- 
ginal Contract is thereby broke, and the Right of 


-Allegiance ceaſes : That Part of the Government, 
thus fundamentally injur d, hath a Right to Save or 


Recover that Conſtitution, in which it had an Ori- 
ginal Intereſt. | 

Nay, the Nature of ſuch an Original Contract of 
Government proves, Thar there is not only a Pow- 
er in the People, who have inherited its Freedom, 
to aſſert their own Title to it, but they are bound 
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in Duty to tranſmit the ſame Conſtitution e 
Poſterity alſo. © thei 

"Tis mi{-ſpending your Lordſhips Time to; 
ſtrate this: Tis an Eternal Truth. eſſential nf = 
Government it ſelf, and not to be defaced, or de. 
ſtroy d, by any Force or Device. f 
That the Rights of the Crown of England are 
Legal Rights, and its Power ſtated and bounded 
by the Laws of the Kingdom; That the Executive 
Power and Adminiſtration it ſelf is under the ftriq. 
eſt Guard, for the Security of the People; And 
that the Subjects have an Inheritance in their Anci. 
ent Fundamental Conſtitutions, and the Laws of 
the Land; appears from every Branch of this Go. 
vernment. *Tis the Tenor of all Antiquity ; Our 
Hiſtories and Records afford innumerable Proofs of 
it: And when your Lordſhips look back on the 
Hiſtory of Magna Charta alone, you can't douht of 
the Senſe of our Anceſtors, that they were Maſter 
of Franchiſes that were truly their own, and which 
no Earthly Power had Right to extort from them, 
Many others, of inconteſtible Authority, are thoſe 
Valuable Relicts, which our Popiſh Anceſtors have 
left us, as Proofs of the Freedom of our Conftity- 
tion, of the conſtant Claims they made, both in 
and out of Parliament, to their Inheritance in thei 
Laws, againſt the Encroachment of Arbitrary Pow- 
er; and when the Laſt Extremity call'd them to it, 
they never fail'd to vindicate them by the Arms of 

Reſiſtance. 

* Such was the Genius of a People, whoſe Go- 
** yernment was built on that Noble Foundation, 
* Not to be bound by Laws, to which they did not 
* conſent ; that, muffled up in Darkneſs and Su- 
* perſtition, as our Anceſtors were, yer that Noti- 
* on ſeem'd engraven on their Minds, and the Im- 
* _—_ ſo ſtrong, that nothing could impair 
** them. | 

Upon the Reformation of Religion, when all Fo- 
reign Power was aboliſh'd, and the Supremacy of 
the Crown was reſtor'd to its Height by many Ads 
of Parliament, your Lordſhips will always find De- 
clarations at the ſame Time made of the Rights of 
the People; particularly that of the 25th of H. VIII. 
where tis faid, That the Realm of England zs free 
from any Man's Laws, but ſuch as have been de- 
viſed, made and ordained within the ſame, for the 
Wealth of it ; or ſuch other, as the People of the 
Realm have taken at their free Will and Conſent, 
and by long Uſe bave bound themſelves to, as the 
Ancient Eſtabliſbd Laws of the Realm, and none 
otherwiſe. 

Your Lordſhips will, I doubt not, confider thoſe 
Laws made at that Time, to be freſh and remark- 
able Declarations, and Ratifications of the Original 
Contract. 

This Excellent Conſtitution of our Government 
has been, thro many Struggles, preſerv'd from that 
Time to this, and the true Spirit of the Ex- 


liſh Nation ſtill kept alive, down to the Times of 


the late Happy Revolution; at which Time the 
Danger being imminent, not only to the Laws and 
Liberties of the Kingdom, but to the Proteſtant 
Religion, THE ANCIENT VIRTUE OF THE 
ENGLISH NATION EXERTED IT SELF, AND 
SHONE OUT IN ITS FULL LUSTRE, IN 
THAT GLORIOUS WORK. 

The many Laws paſs'd fince, more particularly 
thoſe for the Settlement of the Crown and Succel- 
ſion, are ſo many repeated Declarations of their 


Late Majeſties, and Her Majeſty now on the 
together with the Repreſentative Body - 
t 


Throne, 
— 


the Nation, in Confirmation of their Ancient Con- 
titurion. Nay, my Lords, we have higher Teſti- 
monies to appeal to ; the many Glorious Succeſſes 
with which God 1 * has bleſſed the Arms of 
Her moſt Sacred Majeſty, ng l. in Defence of 
the Arms of Reſiſtance, are ſo 
from Heaven in our Vindication. 

Your Lordſhips take noti 


many Teſtimonies 


ice on what Grounds the 
Doctor continues to aſſert the ſame Poſition in his 
Anſwer. But is it not moſt evident, that the Ge- 
neral Exhortations to be met with in the Homilies 
of the Church of Exgland, and ſuch like Declarati- 
ons in the Statutes of the Kingdom, are meant 
only as Rules for the Civil Obedience of the Sub- 
ject, to the Legal Adminiſtration of the Supreme 
ower in ordinary Caſes ? And it's equally abſurd; 
to conſtrue any Words in a Poſitive Law to autho- 
rize the Deſtruction of the whole; as to expect 
that King, Lords and Commons ſhould, in expreſs 
Terms of Law, declare ſuch an ultimate Reſort as 
the Right of Reſiſtance, at a Time when the Caſe 
ſuppoſes that the Force of all Law is ceaſed. 

But the Commons think he hath, by his Anſwer, 
highly aggravated his Crime, by charging ſo per- 
nicious a Tener, as that of abſolute unlimited Non- 
Reſiſtarce, to be a fundamental Part of our Govern- 
ment, and by aſſerting this as the Doctrine of the 
Church of England. 

It is a great Reproach to the Excellency of our 
Conſtitution, to impute ſuch Principles to it as in- 
evitably infer its Deſtruction; and an equal Di- 
ſhonour to the Crown of this Realm, the great 
Glory of which is to be ſet over and govern a Na- 
tion of Free-born Subjects, the meaneſt of which 
has an Inheritance in the Government and the Laws 
equal with the greateſt, 3 

They likewiſe eſteem it an high Reflection on 
Religion it ſelf, and the Church of England, to 
charge its pureſt DoQrines with ſuch Conſtructions, 
by which all Irreligion and Oppreſſion would be 
Authoriz d. 8 
The Commons muſt for ever conſider themſelves 
under the ſtrongeſt Obligations of Graritude to our 
great Deliverer, to aſſert the Honour and Juſtice of 
that Refiſtance by which he reſcued an oppreſſed 
People from inevitable Deſtruction; and think they 
ſhould not deſerve the Name of Subjects of Great 
Britain, or the leaſt Bleſſing of ſo good a Govern- 
ment, if at this Time before your Lordſhips, and 
for ever hereafter, they did not aſſert, in the moſt 
ſtrenuous Manner, the Honour and Juſtice of that 
Reſiſtance which brought about the late Happy Re- 
volution. And upon this Foundation ir is, that they 
doubt not but your Lordſhips will, in a Parliamentary 
way, faſten a Brand of indelible Infamy on that en- 
ſlaving Tenet by which its condemn'd. 

I ſhall take up leſs of your Lordſhips Time on 
the following Articles. 


The Commons eſteem the Toleration of Prote- 
ſtant Diſſenters to be one of the earlieſt and happieſt 
Effects of the late Revolution, wiſely calculated for 
the Support and ſtrengthning the Proteſtant Intereſt, 
the great End of the Revolution it ſelt. | 

They' remember, with the higheſt Gratitude to 
Her Majeſty, Her Royal Reſolution declared from 
the Throne, to preſerve it inviolably ; and they ob- 
ſerve to your Lordſhips, that it appears to them, 
from a Report on their own Journals of a Conference 
between both Houſes, on the Bill againſt Occaſiona/ 
Conformity, (not meant to enlarge the Liberties of 
en Diſſenters) That the Perſecution of Pro- 
Vol. IV. | 
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teſtants is, in the Preamble to that Bill, declared 
to be contrary to the Chriſtian Religion, and the 
Doctrine of the Church of England, and that the A 
of Toleration ought to be kept inviolably ; and the 
Commons find no Exception then taken by your 
Lordſhips to that Declaration; but on the contrary; 
many Expreſſions from both Houſes, highly extol- 
ling the Policy and good Effects of that Law. 

Your Lordſhips will perceive, from the Evidence 


of the Commons, many plain Declarations of the 


Prifoner in Maintenance of this Article; but we 
offer it to your Lordſhips, as a further Evidence, that 
he moſt ſhamefully arraigns the Memory of a Pre- 
late, Eminent for his Zeal to the Proteſtant Religion; 
for his compaſſionate Interceſſions with Queen Eliza- 
beth, in favour of Diſſenting Proteſtants; a Re⸗ 
flection plainly meant by him to caſt an Odium on 
the Act of Toleration, and on the preſent Fathers 
of the Church, fo Eminent for their Charity and 
Moderation; and from the Applauſes he gives to 
the Severities ſhown by that Queen, he illuſtrates 
the Calumny thrown by him on Her preſent Maje- 
ity, and Her Approbation of the Toleration : Your 
Lordſhips will duly confider the Malignity of Ex- 
ay ron meant to condemn ſo good a Law, now 

anding in its full Force, and to Encourage the Un- 
chriſtian Principles of Perſecution. 

The latter Part of the Second Article is founded 
on the Legal Supremacy of the Government in Mat- 
ters Eccleſiaſtical, by which all Eccleſiaſtical Juriſ- 
diction, by the Ancient undoubted Laws of the 
Kingdom, is made ſubject to the Civil Power. | 

The Priſoner, in Terms very unbecoming, has 
ſtruck at this. Eſſential Part of our Conſtitution, in 
thoſe Words ; wherein, after having perſuaded the 
ſuperior Paſtors of the Church to Thunder out their 
Anathema's againſt Proteſtant Diſſenters, He defies 
any Earthly Power to reverſe ſuch Sentences. 

My Lords, The reſtoring the Legal Supremacy 
of the Crown, was the Effect of the Reformation 
of Religion in this Kingdom; and the Abuſe of 
that Power, to the apparent Danger and Deſtruction 
of the Church of England, in the Inſtance of the 
late illegal Eccleſiaſtical Commiſſion, remains con- 
demn'd by the Bill of Rights. 

Bur the Commons ctave Leave to obſerve, that 
the Independent Power, or Juriſdiction of thg Church, 
or of Eccleſiaſtical Judges, which is the Dokuine ad- 
vanc'd by the Priſoner, is not leſs dangerous. It ſtands 
in utter Defiance and Contrad iction of Magna Charta, 
and the Laws of the Land; tis deſtructive of the Legal 
Supremacy of the Crownand Legiſlature; a Violation 
of the Oath of Supremacy; contrary to the Principles 
ofthe Reformation, and the Doctrine and Intereſt of 
the Church of Exgland, of which he is a Member. 

The Commons are ſtrengthned in their Concern 
for the Legal Supremacy, when = call to Mind 
Her Majeſty's Letter to his Grace of Canterbury, of 
the 25th of February 1705, for Proroguing the Con- 
vocation z wherein Her Majeſty is pleaſed to declare 
Her conſtant Care and Endeavours to preſerve the 
Conſtitution of the Church of Exgland as by Law 
Ettabliſh'd, and Her Refblutjon to preſerve the Su- 
premacy, as being a Fundamental Part of it: And 
upon theſe Conſiderations, they have an Abfolute 
Aſſurance of an equal Regard on your Lordſhips 
Part, to a Matter of fo great Importance, | 


Your Lordſhips will obſerve the Third Article to 
be included within the general Charge of the Fourth : 
But, the Commons being ſenfible, with how di- 
{tinguiſh'd a Malice the Subſtance of this Charge is 

Hhhhh 2 1111 


CEE OT ye EI 


. ap DOR 


788 


levell'd, dy the Priſoner, againſt the Honour of Her 


Majeſty and the Two Houſes of Parliament, they 


thought it their Duty to Her Majeſty to lay this 
before your Lordſhips in a diſtin& Article for your 
particular Conſideration and Judgment. 

When your Lordſhips reflect on the late heavy 
Cenſure, which the Queen and both Houſes ſo juſtly 
laid on the Authors of the like groundleſs Slander, 
you will think tht the Priſoner has reviv'd and 
avow d: the fame, from an inveterate Pride to ſigna- 
lize his Enmity to Her Majeſty and both Houſes, 
and in the moſt publick Manner to inſult the Ho- 
nour of the Queen and Legiſlature at the ſame time 
that he was endeavouring to ſubvert their Founda- 
tions. k 
The Commons will ever ſhew the utmoſt Jealouſy 
for the Safety and Honour of Her Majeſty's Perſon, 
and muſt always eſteem it their peculiar Concern to 
vindicate every Attempt that ſhall be made againſt 
it; and aſſure your Lordſhips, they can't be forget- 
ful of that ſignal Regard Her Sacred Majeſty ſhewed 
to the Church of England, at the time of the late 
Revolution; of that conſtant Uniform Zeal She has 
exprels'd for it from that Day to this; that per- 
petual Monument of Her Rcyal Bounty to the 
Clergy of the Church of Erg/and, to the Diminu- 
tion of Her own Revenue; nor of Her Royal Care 
for the perpetual Eſtabliſhment of its Diſcipline and 
Worſhip, in making it a fundamental and eſſential 
Part of the Union of the Two Kingdoms: Theſe 
Things they eſteem an Abſolute Security, that Her 
Royal Protection and Affection for the Church of 
England can never fail. | 

The Commons doubt not of your Lordſhips par- 
ticular Notice of the Parallel mention'd in this Ar- 
ticle, by which your Lordſhips will collect the In- 
veteracy of the Deſign, from the Odiouſneſs of the 
Compariſon. 5 | 


In their Fourth Article the Commons have 
laid before your Loading many Charges; which, 
tho of different Confiderations, yet all conduce 
to the main Charge of the Commons; as tending 
to undermine Her Majeſty's Government, and to 
raiſe Sedition and Rebellion. 

Your Lordſhips will find, from many and preg- 
nant Prodfs ſupporting this Article, That Her Maje- 
ſty's Adminiſtration, whereby ſhe has juſtly gain d 
the Affections of all Her true Subjects, is repreſent- 
ed by the Priſoner as deſerving che utmoſt Odium 
and Contempt of Her People. | 

That the Civil and Religious Rights of Her Sub- 
Jets, which Her Majeſty has protected with the 
Tenderneſs of a moſt indulgent Mother, are betray d 
by thoſe to whom She has committed the Care of 
them, and that they are now in a Condition more 
Calamitous, than at that time, when Superſtition 
and Tyranny were ready to have ſwallow d them up. 

Your Lord{hips will find him labouring to per- 
ſuale the People, that the Condition of Peace and 
Proſperity, which the good Government of Her 
Majeſty has ſecured to Her Kingdom, is a State of 
utter Diſtraction and Confuſion, wherein all lrre- 
ligion and Diſorder is not only unpunith'd, but en- 
courag d. 

Not will your Lordſhips wonder to find a Perſon, 
who has thus ſer himſelf to weaken the Title of 
Her Majeſty to the Throne, repreſenting Her 
Adminiſtration like that of one who has no Title 
at all. 

And from this ruinous and almoſt irretrie- 
vable Poſture of Affairs, your Lordſhips will 
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find him conſidering himſelf as 4 eculiar Met 
ſenger, appointed and called out to Nut LO 
the deluded People, and to undeceive à Nation thus 
abuſed. And this, my Lords, he has done, not in 
the Words of Meckneſs and Peace; not by exhort- 
ing them to the Exerciſe of the ſubmifive Doctrines 
of Pafhve-Obedience and Non Reſiſtance; bur he 
N them, that he does not come to Preach 
Peace, but to ſound a Trumpet; he endeavours tg 
Excite ſuch true Sons of the Church as are of his 
Perſuaſion, to recover, defend, and maintain, with 
their Lives and Fortunes, their invaded Rights. 
and ſuch Dottrines as he has thought fit to deliver 
to them. = 

My Lords, I take Liberty to acquaint your Lord- 


ſhips, that the Commons conceive, that the Laws | 


and Statutes of the Realm, and the Order and Peace 
of Government, neceſſarily enjoin it as a Duty uy. 
on all private Subjects, to repreſent their Senſe of 
the Nations. Grievances in a Courſe of Law and 
Juſtice, and not otherwiſe ; and whenever the Op- 
preſſions become National and Publick, They claim 
it as the peculiat Right of their own Body, to purſue 
the evil Inſtruments of them, till Publick Vengeance 
be done; and at the fame time, the Commons af: 
ſure your Lordſhips, that they will account it their 
Indiſpenfible Duty to Her Majeſty and their Coun- 
try, to aſſert the Juſtice and Wiſdom of Her Ad. 
miniſtration, againſt the Enemies of both. 

I have thus ſtated to your Lordſhips the Nature 
of this Cauſe; wherein, I perſuade my ſelf, you 
perceive many Points of the highett Moment to the 

eace and Welfare of the Kingdom. 

The Tendency of the Crimes of which the Pri. 
ſoner ſtands Accuſed, lies Open and Appatent : But 
I yer beg your Patience, to draw the Scene a little 
cloſer. He | 

Your Lordſhips will conſider the Neceſſary Conſe- 
quence ot a Poſirion, meant and expounded fo as 
to perſuade the World, that the Glorious Work of 
the Revolution was the Fruit of Rebellion, and the 
Work of Traitors. Does it not declare the late 
Reign to be one continued Uſurpacioa ? And under 
= better Circumſtances does it bring the pre- 
ent ? | 

Is the Act of Toleration condemn'd with any 

other Tendency than to weaken ſo great a Support 
of the Revolution ii ſelf? And I intreat. your Lord- 
ſhip, to conſider the certain Fatal Effects of an 
Univerſal Diſtati fiction of the People, in Things 
that concern hem neareſt, che Safety of the Chui ch 
of England, ad the Proteſtint Intereſt, and the Se- 
curity ot themiclves and their Poſteriry. - 
It's true, my Lords, That, conſidered at a Di- 
ſtance, there jeems a Repugnancy in this Gentle- 
man's Syſtem. How comes it to paſs, that abſolute 
Non Reſiſtance and the Spirit of Rebellion ſtand 
ſo well together, and are made ſo ſuitable, in the 
{ame Diſcourle ? 


But, if your Lordſhips ſhould diſcern, in any 
Part of his Sermon, any dark Hints, or diſguiſed 


Opinions, of a Sole Hereditary Right of Succeſſion 
to the Crown, that will ſhew your Lordſhips the 


true Conſiſtency of the whole; your Lordſhips will 


find, that in his Opinion, the Duty of the Abſolute 
Non-Reſiſtance is owing to him only that has the 
Divine Commiſſion to Govern ; and from thence, 
your Lordſhips can't fail of knowing againſt what 
Queen, what Government, what Eſtabliſhment, he 
Encourages the taking up the Arms of Reſiſtance. 
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I have thus endeavoured to diſcharge the Truſt 
zepoſed in me by the Commons, and am not un- 


ſenſihle how far ſhort I have fallen; but, my Lords, 


I aſſure my ſelf that the Cauſe can't ſuffer by 
jt, its own Strength and Vigor will ſupport it 
at this time, and 16 long, I hope, as the Nation 
endures. (| + me (ERR © 7M 

Your Lordſhips ſee plainly, that the Duty of the 
Commons, which they will always diſcharge, called 
upon them very loudly, to make Inquifition on ſo 
remarkable an Offender as the Priſoner at the Bar. 
Your Lordſhips ſee, they had not acquitted them- 
ſelves aright, if they had intruſted the Proſecution 
of this great Cauſe in any other Hands but their 
OWN, or ſuffered theſe Points to have been handled 
in any Place, hut in full Parliament; or before 
other Judicature, | but that of yonr Lordſhips : And 
it is with the greateſt Chearfulneſs and Security, that 
they ſubmit rhe Cauſe of the Queen, of the whole 
Nation, of the Proteſtant Religion, and Proteſtant 
Succeſſion, to the Weight and Wiſdom of your 
Lordſhips Judgment. | 


Mr. Attorney General. I did acquaint your Lord- 
ſhips that there were Two Sermons deliver d into the 
Houſe of Commons, which I defire may be now 
delivered in, and read to your Lordſhips. We 
muſt defire Mr. Jodrell to give an Account where he 
had thoſe Books in his Hands. 


Then Mr. Jodrell was Sworn. 


Mr. Jodrell. Theſe two Books were deliver'd in 
at the Table of the Houſe of Commons, by one of 
the Members. | | 

Mr. At. Gen. Were they ſhown to Dr. Sacheve- 
rell, when he attended the Houſe ? ; 

Mr. Jodrell. They were ſhown to him at the 
Bar of the Houſe. | 

Mr. At. Gen. Did he own them to be his Books, 
or what did he own about them? 

Mr. Jodrell. That which is the Sermon Preach'd 
the Fifth of November, he owned to be his, and 


that he direQed to be Printed. 
Then that Book was deliver d in. 


Mr. At. Gen. There is another Sermon which 
was Preach d at the Aſſizes at Derby, that was alſo 
ſhown him at the Bar, and he own d it. 

Lord Chancellor. What ſay you as to the Preface 
of the other Sermon? 

Mr. Jodrell. He owned the Dedication of it to 
be agteeable with the Dedication of that Impreſſion 
which he ordered to be Printed. 

Mr. Ar. Gen. We pray that Dedication may be 
ſhown to him; if he denies it, we are ready to 
prove it by the Printer. | | 

Sir Simon Harcourt. My Lords, The DoQtor 
did own the Sermon, and the Dedication of both 
the Sermons, before the Houſe of Commons; and 
he will not give your Lordſhips the Trouble of 
hearing any Proof of them. He doth own them. 

* At. Gen. Then we deſire they may be 
read. | 


Clerk reads the Dedication of the Derby Ser- 


- 3, and the Dedication and Sermon at St. 
aul s. | 
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Io the Right Worſhipful 
GEORGE SACHEVERELL, Eſq; 
High Sheriff of the County of Lerby; 

| Ty. oO 
The Honourable Gentlemen of the 
GRAND-FURT, 


Gilbert Thacker, Eſq; | William Horton, Eſq; 
Robert Wilmot, Eſq; George Savill, Efqz 
John Fuz-Herbert, Eſq; William Brown, Elq, 
John Beresford, Eſq, Paul Balledon, Elq; 

Henry Vernon, Eſq; Janes Chetham, Eiq; 
William Cook, Eſq; ' William Wolley, Eſa; 
Wiliam Cavendiſh, Eſq; | George Turner, Gent. 


Gentlemen, 
f * H E Peculiar Honour D were pleas'd to con- 
fer upon me after the Delwery of this plain 
Diſcourſe, was ſo Signal, that nothing leſs than this 
2 Acknowledgment can acquit Me of. Ingra- 
tirude. | 
Now, when the Principles, and Intereſts, of our 
Church, and Conſtitution, are ſ6 ſhamefully Betray d, 
and Run down, it can be no little Comtort 19 all 
thoſe who wiſh their Weltare and Security, to ſee, 
that notwithſlanding the Secret Milice, and Open 
Violence they are Perſecuted with, there are ſtill to 
be found ſuch Worthy Patrons of both, who dare 
Own and Defend them as well againſt the &ude and 
Preſumptuous Inſults of the One Side, as the Baſe, 
Undermining Treachery of the Other; and who 
Scorn to Sit ſilently by, and partake in the Sins of 
the ſe Aſſociated Malignants. HEM | 
Tho the Truth ſeems to be ſo much Forſaken at 
preſent, yet, God be thank d. they 129 22 Aud, to 
our Honour, that We have ſtill among ſt Us thoſe who 
have Courage to Speak it, as well as thoſe who have 
Lives and Fortunes ro Maintain it : And tho the Age 
is ſunk into the Loweſt Dregs of Corruption that it 
cannot endure Sound Doctrine, there are not. wanti, 
Some to Preach it, and Others to Support it, at . 
Expence of Both, May the Influence of 22 Good 
Examples, which as much Ammates our Frignds, as 
it Terriſies our Enemies, be as diffuſrvely Prevailing, 
as "tis nobly Conſpicuous, and the Ble(fung of that 
Church attend you, which you ſo Enigentiy adorn 
and ſuſtain! ; r 
And, as I am oblig d by the Relation I have the 
Honour to bear to your Family, nay à double Par- 
tion of the Divine Favour — vn Do (Mr. High- 
Sheriff) whoſe Commands 1 was very ready ta execute 
in this Office, ſince you thought neither the Advance- 
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Good of your Country, nor the great Trouble attend- 
ing this fol Sufficient to exempt you 1255 eming 
that ſteady Loyalty and Zeal to. ſerve Her Majeſty 
and the ny jo which you-bave been ſo re- 
markably Diſtinguiſo t. | 
GENTLEMEN, 
| Your very Humble Servant, 
Henry Sac heverell. 


— 


The PERILS of FALSE BRETHREN, 
| borh in Church and State: 
Het forth in a 

SERMON Preach'd before the Right Ho- 
nourable the Lox v- Mayor, Aldermen, 
and Citizens of London, at the Cathedral- 
Church of St. Paul; on the Fifth of Novem- 
ber, 1709. By Henry Sacheverell, D. D. 
Fellow of Magdalen-College , Oxon, and 
Chaplain of St. Saviour 5 5 


To the Right Honourable | 


Sir SAMVEL GARRARD, Bart 


Lord-Mayor of the City of London. 
My LORD, | 


tures to appear in Publick, in Contempt of all 

oſe Scandalous Miftepreſentations zhe Malicious 
Adverſaries of our Church have traduc d it with, 
and that Impartial Sentence it had the Honour 10 
receive from ſome of thoſe Acute, and Wiſe Judges, 
who Condemn'd it without Sight, or Hearing. But 
tis no New Thing with ſome Men to Cenſure at 
random «hat lies out of their Sphere; Examining 
a Cauſe may prove Dangerous, for fear of their own 
ConviQtion of its Merirs. When Men are reſolv'd 
70 leap into a Gulph, the. beſt way 1s to ſhut their 
Eyes, for fear they ſhould ſee their Danger, and 
Repent of their Folly. When they are thus aban- 
don'd, and given up to Ruin, the Charitable Hand, 
that would hold out an unwelcome Light 10 pre- 
vent it, muſt expect to be treated with that ungrate- 
ful Inſolence, and Reproach, which uſually attends 
the Generous Freedom of thoſe who Dare ſpeak Sea- 
ſonable, and Neceſſary Truths. That Parient's 
Caſe doubtleſs is very Deſperate, that ſets himſelf 
againſt his Cure; and when Men. are fo ſtupidly 
harden d in their Errors as to teſiſt the moſt gla- 
ring Evidence, there's mo room for Argument, or 
Goſpel. Moſes, and the Prophets, may with Chriſt, 
and his Apoſtles,” be Banith'd our Synagogues, when 
Truth nuſt be Oppreſs'd by Number, and Noiſe, 
and Rebe ſlious Appeals % ihr People, as the only 
Judges of Right, and Wrong, and the dernier Re- 
Fort-of Juſtice, and Dominion. Are not theſe lil e 
Faſhionable Methods mow made uſe of to Over- 


| B. Tour Lordſhip's Command this Diſcoutſe ven- 
7 


bear, and Silence our Church, to Affront and Revile 


our Legiſlature, in orider to Break in pon the Pre. 


rogative' of the Crown? By Threatning them with 


Imaginary Legions, and 4 ehen Tribunal, obere 


their Authority, and Eſtabliſhment are to be Try d 
and Determin d? To put 4 flop to which Dangerous 


and Encroaching Miſchief, that noro with Impu- 


nity walks xp and down thro" this Piſtracted King. 
dom, I thought it my Duty (being Summon d to 1h 
Office by your Lordſhip" % Diſcharge it in h 


BEST METHOD F c⁰,t, 19” Preſerve U 


from theſe Malicious Deſigns, by endedvouring, if 


poſſible , "19 Open the Eyes of the Deluded Pes. 


ple in this Our Great Metropolis; being Conſc;. 
%, of what Prodigious Importance 5 5s to the 
Welfare of the whole Nation, to hav&5ts Rich, and 
Powerful Inhabitants ſer right in their, Notions of 
Government, both in Church, and State; that they 
may not be Flatter d into their Ruin, but ſeeing the 
Fatal Conſequences of theſe Damnable Falſe Do- 
QArines, which ſome Seditious Impoſtors have 14. 
bour d to Poyſon em with, may Forſike, and De- 
teſt them. I am confident, My Lord, that this Glo. 
rious, and Renown'd City can Boaſt of /o many 
Excellent Examples of Unſhaken Steadineſs, Dit: 
intereſted Probiry and True "Zeal, and Loyalty for 
Our Church, and Sovereign, hat if they would af 
tei) the ſame' Open, and Undaunted' Reſolution 
Your Lordthip does, theſe . Aﬀrighting Fantoms 
muſt Vaniſh. But if Honeft Gentlemen wil! fit 
ſtill, and give up their Cauſe through want of 
Courage, oa Juſt Senſe . off the Dangerous At- 
tempts of Our Enemies, without the Spirit of Pro- 
phecy, We may foretel what will become of Our Con- 
ſtitution, when tis ſo Vigorouſly Attack d from With. 
out, and ſo Lazily Defended from Within. 

Mee are told by theſe Men, "who would ſain ſhut 
both our Eyes, and our Mouths, in order the more 
effectually to Undermine, and Deſtroy Us, that the 
Pulpir zs not a Place for Politicks; and that tis the 
B f of a Clergyman to Preach Peace, and not 
ſound a Trumpet in Sion; fo expreſly contrary to 
the Command of God, to Cry aloud, and Spare not. 
My Lord, F was humbly of Opinion, that the Fifth 
Commandment was Genuine; the Fanaticks wow! 
do well to firike that Dangerous Precept out of the 
Decalogue, as the Papiſts have the Second, that 
nenher might Riſe in Judgment againſt theſe United 
Friends, and Brethren. Now as This ftands the 
Firſt in the Second Table, zs it not of the utmoſt 
Importance, to be nabtly Underſtood, as containing 
the Principal Duty that we oe to God's Vice- Ge- 
rents, which has been ſo *candalouſly, and Villaniuſly 
Miſinterpreted of late, to the Greit Diſhonour of 
Both ? Certainly Our Church rhoxght ſo Former- 
ly, when it took ſuch Care to Guard Our Obedience, 


with more Homilies concerning the Peril of Rehel- 


lion, than of any other Sin. And when was more 
Reaſon for . their Dodtrines than nom, 
when We ſee. theſe admir 1h/e Diſſugſives againſt 
Faction, and Sedition, malici uſiy Wreſted to Coun- 
tenance, and Support it? cr Excellent Coyſti- 
tution apprebends no Hazard from theſe Licentious 
Proceedings, I am ſure Thoſe who would defend it 
from them, have reaſon to do ſo, with regard to their 
Own Perſons : Our Paſtors can't do their Duty, 
without being Menac d for it, and Slander'd by the 
Vile Amanuenſes of the Mob, to expoſe u to their 
Fury, as Papiſts, and Men Diſaffected 1 Her Ma- 
jelty's Government, whoſe Safety, Kights and Elta- 
liſhment. tagether with Thoſe of the Church, We 
ſo earneſtly contend for; which I ſolemnly here - * 
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due ( as 1 did before in this Diſcourſe) to be my 
only Aim and Intention; and in an humble way to 
follow the Footſteps of Dur Lordſhip, ho i fo 
Bright an Ornament, and Support of them. at 
This Great City may Flouriſh under Tour Auſpici- 
ons Conduct, and never want a Magiſtrate of Jour 
zady Principles zo Guide and Govern it, is the 


hearty Proyer of, 
My LORD, 
Your LORDSHIP's 


moſt Humble Servant, 


HENRY SACHEVERELL, 


—_— 
COIL" 


2 COR. xi. 26. 
In Perils among Falſe Brethren. 


c that ever Threaten'd this - Church, and 


« 1 MON G All the moſt Dreadful Plots 


| Kingdom, the Diſmal Tragedy contriv'd 
as this Day to be Executed on Both, may juſtly 
claim the Horrible Precedence, and conſequently 
© the Higheſt Expreſſions of Our Gratitude for 10 
« Aſtoniſhing and Miraculous a Delrverance from it. 
© For whether we conſider the Black Depth of 
© its ſubtle Contrivance, the Deſtructive Extent, 
and Sanguinary Conſequences of it, or its Sur- 
* prizing, and Unaccountable Diſcovery, We muſt 
© confeſs, that nothing but the ui and 
© Gracious Hand of God, interpoſing againſt the ut- 
© ter Subverſion of Our Nation, and Religion, could 
© have prevented ſuch a Fatal Conſpiracy. A Con- 
* ſpiracy ! ſo full of the moſt Unheard-of Malice, 
* moſt Inſatiable Cuelty, moſt Diabolical Revenge, 
* as only could be hatch'd in the Cabinet-Council of 
& Hell, and brought forth in a Conclave of Romiſh 
© Jeſuits ! Now tho' the Hiſtory of this Unparal- 
eld Myſtery of Iniquity was Deſign'd againſt Us 
* at ſuch a Diſtance of Time, and the Fact fo evi- 
* dently Acknow/edg'd, that the Papiſts themſelves 
are ſo far from Denying, that they Extol it with 
the Higheſt Panegyrics; ſo that there needs nei- 
ther Proof of the one, nor Repetition of the other: 
Vet doubtleſs *tis as much our Duty, as Intereſt, 
* to keep up the Annual Celebration of this Never- 
to- be. forgotten Feſtival. For that the very Face, 
* and Shadow of our Church, and Conſtitution, is 
* yet Surviving ; That this Good, and Pious Relict 
* of the Royal Family Sits now Happily upon the 
* Throne of Her Great Anceſtors ; That our Hierar- 
* chy, and Nobility was not finally Extirpated and 
cut off; That our Country was not made an Acel- 
© dama, a Field of Blood, and a Receptacle of U- 
* ſurping Robbers ; That We yet, without Sl/ave- 


* ry, Superſtition, or Idolatry, enjoy the Benefit of 


* our Excellent Laws, and moſt Holy Prafeſſion Un- 
* defil'd : In a word, That God has yer vouch- 
"+faf'd us this Opportunity of coming into his Pre- 
* ſence, ro Acknowledge theſe Ineſtimable Bleſſings, 
* iSowing to his Mercy ſo ſignally ſhewn to Us, in 
| Diſappointing rhe Barbarous Maſſacre intended 
Ibis Day. A Day! which ought to ſtand for 


* Ever in the Ex- Kalender, as an Eternal Ara, 
at the One End, as the Thirtieth Day of January 


at the Other, for Indelible Monuments of the Irre- 


* concilable Rage, and Blood-Thirftineſs of both the 
* Popiſh, and Fanatick Enemies of Our Church, and 
* Government ! For theſe are equally ſuch Treache- 
* rous FALSE BRETHREN, from whom we 


© mult always expect the utmoſt Perils, and againſt 


' whom we can never ſufficiently Arm Our felves 
with the greateſt Caution, and Security: Theſe 


* TWO DAYS indeed, are but One Unzed Proof, 


and Viſible Teflimonial of the ſame Dangerous, and 
: Rebellious Principles, theſe Confederates in Imguity 
maintain: And as the One is but a Thankſerving 


for our Deliverance from what th&Firſt Projefted ; 


* to is the Other an Humiliation, for what God per- 
© mitted the Latter, by Their Help and Direction, to 
put in Execution. I think therefore the Beſt way 
of Acknowledging theſe Great Mercies, and Fudg- 
* ments of God, and Acquitting Both Solemnities 


© In a Proper way, is by fo juſtly Conſidering Our 


Grcumſtances with reſpe& to Each Side, as to 
* Guard againſt Their Malicious, and Fadious De- 
ens for the future; that we may never Truſt 


Either, to need a Second Deliverance from thoſe 


Villainous Emterprizes, they will never ceaſe to 
put in Practice, whenever they ſee an Opportunity 
© of Doing it with Security. 

* Now as Perſecution, and Aſfliction, were the 
* diſlinguiſhing Badges of the Meffiab, who was a 
* Man of Sorrows, and Acquaimed with Grieſs; ſo 
* to convince his Diſciples, that his Kingdom was 
not of this World, He Bequeath'd the ſame ſad 
* Legacy to Them, to ſhare the Character, as well 
as imitate the Example, of their dying Lord, and 
* Maſter. With unſhaken Courage, and Reſolution, 
to take up His Bloody Croſs, and follow the Great 
Leader of Their Salvation: To March with a 
* Chearful Magnanimity through all the Powers of 
* Darkneſs, looking unto Feſus the Author and Fi- 
* miſher of their Faith, who for the Joy that was 
* ſet before Him, Endur d the Croſs, deſpiſing the 
* Shame, and is ſet down at the Right-hand of the 


* Throne of God. Thus was His Church to expect 


* no Better Treatment than Her Great Founder, 
* and Original, to paſs through the fame Fiery Try- 
© al, to be made Perfe# through Sufferings, to be 
* Militant here, in order to be Triumphant bere- 
* after ; and like Him, to be Comm d with Thorns 


in ibis World, to Obtain a Grown of Glory in the 


Next. Not only to Encounter the Open Fury 
and Violence of Her Profeſsd, and Inveterate Ene- 
* mies ; but (which was the Bizrereſt Part of Her 
* Sufferings) like Her Saviour, to be Betray'd, and 
* perfidioully Given up by Her Own Falſe-bearted, 
and Inſidious Apoſtles. 


* As the Hiſtories of the Church in All Ages, 
© are as *twere but One Continu'd Rarrfication of 


this Melancholly Truth, made up of ſo many 
© Mournful Narratives, of the Unhappy Lives, and 


* Diſaftrous Deaths of Saints, Martyrs, and Confeſ- 


* ſors, who Bravely ſeal d ihe Faith with their Blood; 
* ſo it is Exemplified in no One Inftance more 
© than in that Primitive, and Heroick Champion of 
© Chriſtianity, the Author of this Epiſtle. Where- 
© in, for the Wonder, and Emulation of Poſterity, 
© He has Recorded a Long and Frightful Catalogue 
© of thoſe Aſtoniſhing Calamities He had underwent 
© in the Propagation of the Goſpel. Such Ample 
* Satisfaftion, did the Pious Labours of the Con- 
vert, make for the wicked Perſecution of the 
* Jew ; when by a Miraculous Turm of nr 
| the 


much ReluCtance, and a long Ap 
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© Greateſt Sinner was changed into the Devouteſt 
Saint, and the moſt Zealous Bigot againſt, into 
the moſt Reſolute Sufferer for, Religion. Yet 
however this Great Apoſtle might have Attain d 
* ſo extraordinary a Degree of Merit, as to Out- 
* ſhine all that Noble Army of Martyrs, which Adorn 
the Bloody Kalendar of the Church ; nay, as He 
© expreſſes it, to come never a whit. ſhort of the 
© Greateſt Apoſiles, and as twere to V Choractens 
with the very Choſen of the Son of God ; Does It 
not ſtem a little to carry the Arr of Oftentation, 
and. Vain glory, thus to claim the Pre-emmence, 
and Sypremacy, and to Boaſt himſelt in that Pom- 
« pous Shew of Services that He hath done for God, 
and the Church? But We ſhall eaſily Reconcile 
tlie Apoſtle, and the Orator, and find no Imputa- 
tion upon his Modeſiy, if we conſider the Occa- 
« fion of it. He had (as He informs Us) with 
much Pains, and Expence, Planted © Chriſtianity 
in Corinth, where he had no fooner by a Mira- 
« culous Miniſtry Eſtabliſn'd it, bur ſeveral Falſe 
© Apoſtles, and Seducers, were in his Abſence Crepr 
into the Church, to Vitiate, and Corrupt his 
« New Proſelytes, under the Pretence of More Pu- 
« rity and Holineſs, (like Our Modern Sectariſts) to 
« raiſe a Schiſm amongſt em, and to Draw them off 
from the Opinion they had of St. Paul; by Ri- 
« diculing Him for his Perſon, and Addreſs, as a 
Little Unedifying, Ungifted Preacher, of a weak 
« Bodily Preſence, and Contemptible Speech; thus 
« Wounding the Miniſtry, thro the Sides of the 
© Minifler. Such Shghts and Provocations, certain- 
« ly were a ſufficient Ground for the Apaſtle to in- 
« fiſt upon his Character, leſt the Go ſhould 
Suffer by it: And with Authority to Rebuke the 
© Ingratitude of the Corinthians, and Vindicate his 
* Dignity, and Tranſcendent Exellencies, againſt the 


© baſe Lies, and Calumnies caſt upon Him I ſich 


© falſe Apoſtles, decenful Workers , transforming 
* themſelves into the Apoſiles of Chriſt, like their 
* True Father the Devil, transforming himſelf into 
an Angel of Light, With what Juſtice then 
might He here ſtand upon the Compariſon, when 
thus vilely Run down, by ſuch Wretched, Emp- 
* ty, Hypocrnical Sophiſters? To Appeal to his 
* Spiritual Gifts, and Revelations, and Sufferings, 
in Competition with ſuch Inpudent, Boaſiing, 
© Self conceited Pretenders, was the Loweſt Act of 
* Humility, and Good-Nature ; to Condeſcend to 
* Diſpute with ſuch as ought to be Auſwer d, not 
* with Arguments, but Anathema's ! Yet behold the 
Singular Modeſty of this Great Apoſtle ! He can- 
not enter upon his own Fuſtification, without 
ology to intro- 
* duce it. I am become a Fool in Glorying (lays 
He) but you have Compelld Me to it. I ſpeak 
A concerning Reproach, as tho we had been Neuf. 
* Howbeit, wherein any is Bold, I ſpeak fooliſhly, I 
am bold alſo. Are they Hebrews ? ſo am I! Are 


© they Iſrachtes ?. ſo am I! Are _ the Seed of 


* Abraham? ſo am 1! Are they Miniſters of Chriſt ? 
« I ſpeak as a Fool, IJ am more. In Labours more 


© Abundant, in Stripes above Meaſure, in Priſons 
more Frequent, in Deaths often; of the Jews five 


« Times received I forty Stripes, ſave One. Thrice 
© was I beaten with Rods, Once was I flon'd, Thrice 
« I ſuffer d Shipwreck, a Night and a Day have I 
been in the Deep. In Fourneyings often, in Perils 


* of Waters, in Perils of Robbers, in Perils by my 


* own Countrymen, in Perils by the Heathen, in Pe- 
* rus in the City, in Perils in the Wilderneſs, in Pe- 


« rils in the Sea, in Perils amongſt FALSE 
| 94 


* BRETHREN. - In this Rherorical Abridemer, 
* of the Sufferings, and Dangers of his Life, chere 
« a- very Obſervable Gradation ; the Ap»file ſti. 
* ſes in his Calamities, and puts this Laſt as the 
-* Higheſt" Perfection of his Miſery, as that which 
made the deepeſt Impreſſion upon his Paſſons, and 
-* what He bore with. the greateſt Reſenrmen; and 
* Difficulty. The many ſevere Pains, and Torture, 
© inflited on his Body, were nothing to Ihe; nay 
the Good-Natzre, and Mercy of Hhghway-men, and 
* Pagans, and even the Devouring Boſom of the 
Deep, were to be Preferr'd before, and ſooner 
* (it ſeems) to be Truſted to, than the more cer. 


* tainly Deſtructive, and Fallacious Boſom of a Treg. 


* cherouws, FALSE BROTHER. 
* I ſhall take the Expreſſion in its full Laritude, 


* without confining it to the expreſs Deſign of the 
place; tho it were very Obvious to draw a Paralls} 
here, betwixt the ſad Circumſtances of the Church of 
* Corinth formerly, and of the Church of England at 
* preſent ; wherein Her Holy Communion has been 
Rent, and Divided by Factious, and Schi ſnatical 
© Impoſtors ; Her pure Do@rine has been Corrupred 
and Def d; Her Primitive Worſhip, and Diſcipline 
* Prophan'd, and Abus d; Her Sacred Orders Deny d 
* and Villifyd ; Her Prieſts, and Profeſſors (like 
© St. Paul) Calumniated, Miſrepreſented, and Ridi- 
cul d; Her Altars, and Satraments Proſtituted to 
© Hypocrites, Deiſts, Socinians, and Atheiſts , and 
* this done, Iwiſh I could not ſay, without Diſcou- 
* ragement, I am ſure with Impunity, not only by our 
* profeſs'd Enemies, but which is worſe, by our pre- 
© rended Friends, and FALSE BRETHREN. But 
do proceed to the Matter before us: In my Diſcourſe 
upon theſe Words I ſhall endeavour, 


J. Firſt, To ſhew in what Senſe, and upon what 
* Accounts Men may be Denominated FALSE 
* BRETHREN. | 

II. Secondly, I will lay before you the Great PERIL, 
a 2 Miſchief of ſuch, both in Church and 

rate. | 

III. Thirdly, Iwill ſet forth the Heinous Malignuy, 
* Enormous Guilt, and Folly of this Prodigiaus 
Sin. 


* IV. Laſtly, As a Conſequence from the Whole, 1 


* will undertake to Evince what mighty Reaſon 


* we have ar all Times, and more eſpecially at 
* preſent, to ſtick firmly to the Principles both 
* of our Church and Conſtitution; and how much 
it concerns Us to Beware of all thoſe FALSE 


* BRETHREN, that Deſert, or Betray them, 


* I. And Firſt, I will ſhew you in what Senſe, and 
upon what Accounts Men may be Denominated 
* FALSE Brethren, In order to which it will be 
Neceſſary to State the full Extent of the Nature 
* of FALSE BROTHERHOOD. 

This Term %4dz/1azia being of a Relative Sig- 
© nification, muſt reſpe& Men as conſidered under 
* all Social Caſes, or as they are plac'd under ſuch 
* Regards, and Circumſtances, as in Duty oblige 
them both to Think, Speak, and AF, with Truth, 
and Integrity, correſpondent to their intward Prin- 


* are found deviating wilfully from either, by an un- 
* reaſonable A/teration of Judgment, by any tacit 
© Mental Reſerve, or Equivocation, upon any indi 
* ref Ends, or Deſigns, or guiding their Expre/ſuns 
* and Adions contrary to theſe ſtared Rules, they 
© are guilty of Falſpood, both in Conſcience and 


Practice, of a Breach of that Veracty, 2 
an 
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« and Truft that they owe to God, themſelves, and 
© the World, and are properly what are ſtild in the 
«Tzxt FALSE BRETHREN. For whereas every 
Man that either beheves, ſpeaks, or alle Rationally, 
« muſt be ſuppos'd to have ſome Standing- Ground, 
and * of Judgment, ſettled upon ſome 
« Grand, Primitive Maxims of Truth, both Specula- 
« tive and Praclical, whether founded upon Revela- 
« tion, Reaſon, or Honour, which are what we call 
« any Man's Principles either in Religion, Society, or 
« Friendſhip If theſe Fundamental Axiome have 
« with true Deliberation been /ifred, and weighed, 
« not only as to their intrinſic Nature, and Goodneſs, 
« hut as to their outward Tendency, and Conſequences, 
they muſt appear, tho not perhaps as infallible 
© in themſelves, yet with Reſpett to the Perſon ſo 
© confidering them, as demonſtrative Truths, as the 
« Light, and Oracles of God, and Reaſon, ſer up 
in his Breaſt ; by which He is always oblig'd to 
© Dire4, and Govern his Thoughts, Reſolutions, and 
« Afions ; and which if He ſwerves from, diſowns, 
© or betrays upon any ſiniſter Motive whatſoever 
(tho afcer this nice Search they ſhould prove 
© Erroneous) involve the Man in a very heinous Sin, 
© xreacherouſly acting againſt his Fudgment, and 
«© ving the Lye both to his Faith, his Reaſon and 
© his Knowledge. This Matter being thus briefly 
© Premis d, it is Evident, that with regard to the 


* ſeveral Object it is Converſant about, Men may 


ein three Reſpects be term'd Guilty of FALSE 
* BROTHERHOUD. 

© 1. Firſt, With Relation to God, the Church, 
' or Religion, in which they hold Faith, or Com- 
union. 

* 2. Secondly, With Relation to the State, Go- 
8 or Society, of which they are Mem- 
bers. | 

* 3. Thirdly, With Relation to thoſe Private 
* Perſons, with whom they have either Friendſhip, 
* Correſpondence, or Dealing. 

* 1. And Firſt, He is 4 FALSE BROTHER 
* with Relation- to God, Religion, or the Church in 
* which he bolds Communion, that Believes, Main- 
* tains, or Propagates any Falſe, or Heterodox Te- 
net, or Doctrine, repugnant to the Expreſs Declara- 
tions of Scripture, and the Decrees, or Senſe of 
* the Church, and Antiquity thereupon. For as in 
* the firſt alone are contain'd the Eſſential Points, 
and Articles of our moſt Holy Faith; fo the 
primitive Expoſitions, Deciſions, and Practice of 
the ancient Writers of the Pure, and uncorrupted 
Ages of Chriſtianity, muſt certainly be acknowledg d 
* the beſt, and moſt Authentic Comments upon their 
* Meaning. In Oppoſition to which, if any pſtart 
* Noveliſt, or ſelf-conceited Enthuſiaſt, out of Pride, 
as ſetting Himſelf above theſe Genuine Oracles of 
* Truth; or out of Ignorance, as being «nacquainted 


with the Learning, and Records of Antiquity ; or 


out of Perverſencſs, ſcorning to ſubmit his Un- 
der landing to the Difates, or better Reaſon of 
* others ; or out of Ambition, and Vain glory, as af- 
* fefting to be the Head, and Leader of ſome New 
Seck, or Party; (all, or either of which have, 
and will be found for ever the Parents of Hereſy) 
* and ſhould break in upon this Sacred Depoſitum 
* of the Church; and ſhould attempt Blaſphe- 
© mouſly to Corrupt that inviolable Fountain of 
Truth, with Erroneous Conjefures, and Vain Phi- 
 bof 5 Syſtems, to Prophane and Degrade the 
Holy Myſteries of Religion, by abſurd Interpreta- 


* Fins, and impudent Reaſonings z ſhould we ſtick 
Vol. IV, 
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* to call ſuch a Rebel to God, and Traytor to his 
* Church, a FALSE BROTHER? If a Man Would | 
Dare not only to Revive, but to Fuftify any Exe- 
© crable, Exploded Herefies, as thoſe of Arrius. 
and Neftoruis, denying the Wee Union, or 
© the Eternity of the Son of God; or ſhould affirm 
* that He was God in Man, or that the Godhead was 
„ only Locally in his Manhood, as God was in the 
Cloud ; or that ſhould Preſume to Evacuate the 

* great Sanction of the Goſpel, the Eternity of Hell. 
: Torments ; or Expound any of the Articles of 
Our Faith, in ſuch a Looſe and Vagrant way, as 

: mg = = as * a Mahometatt's as a ri 
ans Ceed; and to lay open all thoſe Sacred 

l Boundaries of the Church, ts Joe in all Sefarifts, 
; and Schiſmaticke, of whatſoever Wild, Romantic, 
or Enthyfiaftick Notions, ſo as to make the Houſe 

© of God, not only a Den of Thieves, but a Recep- 
tacle of Legions of Devils: Should we cover ſuch 
a Falſe Apoſtle under the Sacred Umbrage of 2 
© True Church-man ? In ſhort, whoſoever preſumes 
to Recede the leaſt Tittle from the expreſs Word 
) of God, or to explain the great Oedenda of our 
Faith in New-fang!'d Terms of Modern Philoſophy, 
muſt publiſh a New-Goſpel, Un god his Saviour, 

* an1 Deſtroy his Revelation; and by unſettling the 
* Univerſal, Recerv'd Dofrine of the Church, give 
* up „ into Scepriciſm, and Atheiſm; and 
* to ſpeak the belt of his Charaer, is FALSE both 
to his God, and his Religion, and ſhall be called 
* bereafter, The Leaft in the Kingdom of Heaven, 
* how Great ſoever he may be in the Kingdoms 
here below. And as a Man may thus Berray the 
* DoTrine of hie Church, ſo is he no leſs FALSE to 
* its Intereſt, that gives up any Point, of her Di/- 
* cipline, and Worſhip. Theſe are the Exterir 


© Fences to Guard the Internals of Religion, without 


© which they are left Naked, without Beauty, Or- 
der, or Defence. Should any Man, out of Igno- 
* rance, or Prejudice, to the Ancient Rights, and 
* Eſſential Conflitution, of the Catholick Church, 
* Afﬀfirm, That the Divine Apoſtolica! Inflitution of 
© Epiſcopacy, is 4 Novel Dorine, not ſufficiently 
* Warranted by Scripture, and that tit indifferent 
© whether the Church is Govern'd by Biſhops, or Preſ- 
* byters ; Is not ſuch an one an 1 from his 
* own Orders? Let the Chriſtian World be Judge, 
who beſt deſerve the Name of Churth. Men, thoſe 
* that firidly Defend, and Maintain the Catholick 
* Doftrines, upon which the Church, as a Society, 
© is Founded, or thoſe who would Barter them for 
© a MunerilUnion of all Sede ? Thoſe who Zea- 
* louſly ſupport her Miffion, which only can ſup- 
* port her, or thoſe who would deſtroy it, to take in 
© Schiſmatical Presbyters without Epiſcopal Ordina- 
tion, which would Un. Church the very Church, 
© and Arnihilate her Conſtitution ? Is this the a: 

ert 


© rit, and Do&rine of our Holy Mother? Toa 


© Separation from Her Communion, to be no Schiſm ; 
or if it was, that Schiſm is no Damnable Sin; 
© that Occaſional Conformity is no Hypocriſy, but ra- 
© ther for the Benefit of the Church, that any one 
© may be an Occaſional Conformiſt with Schiſmaticks, 
© and yet not Guilty of Schiſm; that a pt may 
© ſerve God in any Way or Congregation Worſhip, 
© as well by N as by a Preſcri 4 
« Form, and Liturgy; that Conformity to the Church, 
© and Eccleſiaſtical Authority, are no Parts of Mora- 
© lity, and a Good Life, which are only neceſſary to 
Salvation: That the Orders and Ceremonies of the 
* Church, are _ Carnal, Arbitrary Ordinances, 

1112 ; to 


* 
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to be Diſtens d with as Men pleaſe, both by Clergy 
© and Lauy; that the Cenſures and Excommunica- 
© rions of the Church, are meer Bruta Fulmina , 
© Canonical. Obedience, and Abſolution, Spiritual Ty- 
rann), and Uſurpation ; and in a Word, that the 
whole Body of the Worſhip, and Diſcipline of the 
© Church of England, is nothing elſe but Prieftcraft, 
© and Popery in Maſquerade. If upon all Occafions 
© to, comply with the Diſſenters both in Publick, 
and Private Affairs, as Perſons of Tender Con- 


© ſcience, and Piety, to promote their Intereſts in 
© Elefions, to ſneak to em for Places, and Prefer- - 


* ment, to Defend Toleration, and Liberty of Con- 
© ſcience, and under the Pretence of Moderation, 
© to excuſe Their Separation, and lay the Fault upon 


© the True Sons of the Church, for carrying Matters 


too bigh ;, if to Court the Fanaticks in Private, 
and to hear em with Patience, if not Approbation, 
Rai at and Blaſpheme the Church, and upon occa- 
* fion to Fuſtiſy the King's Murder; If to Flatter 
* both the Dead and the Living in their Vices, and 


( to tell the World, that if they have it, and 


* Money enough, they need no Repentance, and 
that only Fools and Beggars can be Damn d; If 
* theſe, I ſay, are the Modiſh, and Faſhionable 
Giterions of a True Church-Man, God deliver Us 
all from ſuch FALSE BRETHREN. | 
\ © There is another ſort of them who are for a 
© Neutrality in Religion, who really are of none, but 
© are a ſecret ſort of Reſerv'd Atheiſts, who always 
pretend to be of the Church, join in the Herd, and 
. © will ſometimes frequent our Pxb/ick Communion, 
© as long as the Government appears on our fide ; 
but if any thing is to be got by it, can with as 
* ſafe a Conſcience ſlide privately into a Conventicle, 
and look as demure as the 9200 Saint amongſt em. 
© They are equally of all, and of no Communion, they 
© are the Gallio's that care for none of theſe Things ; 
© They tell us they are for the Religion Eftabliſhed by 
© Law, but no longer than 'tis ſo ; they can ſee nei- 
© ther Sin nor Danger in that Ecclgſiaſtical Bug bear, 
as they call Shin, yet talk very loud about Union, 
© Comprehenſion, and Moderation; by all which cant- 
© ing Expreſſions, they mean nothing but getting Mo- 
* ney, and Preferment, by holding in with Perſons 
© of all Parties, and Haracters, halting betwixt the 
* Diverſity of Opinions, and Reconciling God, and 


© Belial for Gain. To theſe we may add thoſe who 


© either out of Frar, or Complarfance, can tamely 
and without Vindication, hear their God and Reli- 
gion Blaſphem'd and Abus d. But there is another 
ſort of FALSE BRETHREN, who ſetup for 
* a greater Perfection of Piety than their Neighbours, 
* who like their Originals, the Phariſees in the Goſ- 
© pel, are always pleading their Merite before God, 
© and thelWorld, with an Oſtentation of Sanflity, in 
© 'comparifbn with their Profane Brethren, with a 
© Stand, off, for I am Holier than Thou ! Theſe are 
© the Saints, that under the pretence of Conſcience, 
© ſhall commit the moſt abominable Impieties, and 
« juſtify Murder, Sacrilege, and Rebellion, by Texts 
of Scripture. There are yet another ſort of FALSE 
* BRETHREN, of a quite oppoſite Character to 
© theſe, who wiſh well to the Church of England, 
* and- really believe her Conſtitution in Doctrine, 


© Diſcipline, and Worſhip, the beſt and pureſt in the 


© Chriſhan World ; and when either their Jongues, 
* Hands, or Purſes are wanting in her Defence, are 
ready to Sacrifice their Perſons, and Eſtates in 


| © her Vindication. Theſe indeed are noble 2ualifica- 


tions, and tis pity ſo good a Character ſhould 
* want any thing to Compleat it. And to turn the 
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* Words of our Bleſſed Saviour to the rich I 
c - a an 
yer one thing thou lackeſt, thy Teal is to be they? 
in, as well as for, the Communion of the church 
in obeying Her Precepts, as well as defending lier 
Rights. A all theſe Caſes there is a Serious — 
* Deliberate Act of Treachery againſt Conſcience — 
(nviction, a baſe Forfeiture of that Spiriruy/ 1; 
ſegiance we owe to God, and our Church, X 2 
* facred Body, and Fraternity, that ought to preſe;y.. 
* inviolable Unity, profeſſing one Faith, one B.,. 
*tiſm, one God, and Saviour of us all. 4 
* 2. But Secondly, Men may be Denomingc} 
*FALSE BRETHREN, with Relation 10 j}; 
* State, Government, or Society of which they are 
* Members. The Conſtitutions of moſt Govern. 
* ments differing according to their ſeveral Frame, 
* and Laws, upon which they are Built, and Found. 
* ed, it is impoſſible to lay down any one Univer; 
* Rule, as the Scheme and Meaſure of Obedience 
that may ſqware to every ore of them. Only thi; 
Maxim in general, I preſume, may be Eablin/4 
for the Safety, Tranquility, and Support of aj 
* Gevernments, that no Innovation whatſoever ſhould 
* be allow'd in the Fundamental Conſtitution of any 
State, without a very prefling, nay, unavoidable 
© Neceflity for it; and whoſoever /ing/y or in a pri 
rate Capacity ſhould attempt it, is Guilty of the 
* Higheſt Miſdemeanour, and is an Enemy to thy 
Politict Body of which he is a Member. Io ap. 
* ply this Maxim to our Government, in which th: 
Truth of it will very evidently -appear. Our 
© Conſtitution both in Church and State, has been 
* ſo-admirably contriv'd, with that Wi/dom, IV eilt, 
and Sagacity, and the Temper, and Gemms of each 
* ſd exactly Suited, and Modell'd to the muta! 
* Support, and Afeſtance of one another, that ti 
hard to ſay, whether the Doctrines of the Church 
* of England contribute more to Authorize, and En- 
force our Cuil Laws, or our Laws to Maintain 
© and Defend the Doctrines of our Church. The 
* Natures of both are ſo nicely Correſpondent, and 
* ſo happily Intermixt, that tis almoſt impoſl- 
© hle to offer a Violation to the one, without Brea: 
ine in upon the Body of the other. So that in all 
© thoſe Caſes before mention'd, whoſoever preſumes 
to Innovate, Alter, or Miſrepreſent any Point in 
* the Articles of the Faith of our Church, ought to 
* be Arraign'd as a Traytor to our State; Hetero- 
* doxy in the DoF#rines of the one, naturally pro- 
* ducinz, and almoſt neceſſarily inferring Rebellion, 
* and High Treaſon, in the other; and conſequently 
* a Crime that concerns the Gui! Magiſtrate , a 
much to Pumſh, and Reflrain, as the Eccleſiaſti- 
* cal, However this Aſſertion at firſt View may 
look like an High-fown Paradox, the Proof of it 
* will fully appear in a few Intances. The Grand 
Security of our Government, and the very Pillar 
upon which it ſtands, is founded upon the ſteady - 
* Belief of the Subjects Obligation to an Abſolute, 
and Unconditional Obedience to the Supreme Pow. 
© er, in all Things lamful, and the utter I/egality of 
* Reſiſtance upon any Pretence whatſoever. Bui 
this Fundamental Doctrine, notwithſtanding its Di- 
vine Sanction in the Expreſs Command of God in 
* Scripture, and without which, it is impoſſible any 
© Government of any Kind, or Denomination in the 
World ſhould ſb/ift with Safety, and which has 
© been ſo long the Honoxrable and Diſtinguiſhing 
* Charaſteriſtick of Our Church, is now, it ſeems, 
© quite Exploded, and Ridicul'd out of Counte- 
© nance, as an Unfaſhionable, Superannuated, ny 
© (which is more wonderful) as a Dangerous — 
| net, 
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© net, utterly Inconſiſtent with the Right, Liberty 
and Property, of the PEOPLE; who, as our 
New Preachers, and New Politicians teach us, (I 
ſuppoſe by a New and Unbeard-of Goſpel, as well 
© 35 Laws) have in ContradiQtion to Both, the Porto- 
© er Inveſted in Them, the Fountain and Original of 
© jt, to Cancel their Allegiance at pleaſure, and call 
their Sovereign to account for High Treaſon againſt 
his Supreme Subjects forſooth; nay to Dethrone 
and Murder Him for a Criminal, as they did the 
Royal Martyr by a Fudiciary Sentence. And, 
« what is almoſt incredible, preſume to make their 
© Court to their Prince, by maintaining ſuch Anti- 
© monarchical Schemes. But, God be Thanked! 
© neither the Conſtitution of our Church or State, 
© is ſo far Alter d, but that by the Laws of Both, 


© (fill in Force, and which I hope for ever will be) 


« theſe Damnable Poſitions, let em come either from 
© Rome, or Geneva, from the Pulpit, or the Preſs, 
gare condemn'd for Rebellion, and High Treaſon. 
Our Adverſaries think they effectually ſtop our 
Mouths, and have Us Sure and Unanſwerable on 
* this Point, when they urge the Revolution of this 
* Day in their Defence. But certainly They are the 
© Greateſt Enemies of That, and His Late Majeſty, 
and the moſt Ungratefu! for the Deliverance, 
* who endeavour to caſt ſuch Black and Odious 
Colours upon Both. How often muſt they be 
told, that the * King Himſelf ſolemnly Diſclaim'd 
the leaſt Imputation of Reſeſtance in His Declara- 
tion; and that the Parliument declar d, That they 
* ſet the Crown on His Head, upofi no other Title, 
but that of the Vacancy of the Throne? And did 
* they nor Unanimouſly condemn to the Flames 
(as it Juſtly Deſerv'd)) that Infamous Libel, that 
would have Pleaded the Title of Conqueſt, by 
* which Reſiftance was ſuppos'd ? So Tender were 
* they of the Regal Rights, and ſo averſe to in- 
* fringe the leaſt Tittle of our Conſtitution ! We ſee 
* how ready theſe Incendiaries are to take the leaſt 
* Umbrage, to charge their own Curſed Tenets on 
* the Church of England, to Derive their Guilt up- 
* on it, and Quit Scores with it for Their Iniquity ! 
* Thus do they endeavour to draw Compariſons, 
* and to Juſtify the Horrid Aﬀions and Princi- 
* ples of Forty One, which have been of late Years, 


| * to the Scandal of Our Church, and Nation, fo 


* Publickly Defended, not only by the Agents and 
* Writers of the Republican Faction, but by ſome 
* that have the Confidence to Style rhemſelves Sons, 
and Presbyters of the Church of England; who, 
in open Defiance of the moſt peremptory Declara- 
* ttons of God in Scripture, (never to be evaded 
by any Shifts or Miſinterpretations) and the U- 
b averſe} Doctrine, and Expoſitions of the Catholick 
Church upon it in all Ages, with the Expreſs Te- 
* ſimony, and Concurrence of Our Church, from its 
* Reformation down to the Preſent Times, Corrobo- 
rated with the Senſe of Our Legiflature , ſo un- 


* exceptionably Confirm'd in Our Laws, Dare, in 


* Deſpite and Contempt of all this Evidence, mani- 
* feſtly Defend the Reſiſtance of ihe Supreme Pow- 
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* His Highneſs Declares, in Oppoſition to choſe who give our, 
That we do intend ro CONQUER and ENSLAVE theſe NA- 
TIONS, that we have thought fit to add a few Words to our 
Declaration; © It is not to be-imagin'd, that either thoſe who 
« have invited Us, or thoſe who are already come to Aſſiſt Us, 
« can join in a WICKED ATTEMPT OF CONQUEST, to 
* make void their own Lawful Titles to their Hours, Eſtates, 
and Intereſts.” See the Prince of Orange's Declaration. Dr. 
Kennet's Hiſtory of the Four Laſt Reigns, p. 493. 


Pol. IV. 


* er, under a New-fang!'d Notion of Self. Defence; 
* the only Inſtance they ſhew of Shame, that they 
dare not YET maintain Rebellion by its Pro- 
per Name. Yet, if thoſe ſilly Prerences, and 
* weak Excuſes for it alledg'd, carry any Strength, 
or Reaſon in them at all, they will equally ſerve 
* to Juſtify All the Rebellions that ever were or can 
* be committed in the World. Now as the Repub- 
* hicans Copy after the Papiſts in moſt of their Do- 
: ctrines and Practices, I would fain know in this 

where the Difference lies, betwixt the Porzer 
* Granted to, (as tis ſuppos'd Originally Inveſted, 
but from what Ommiſſion God knows, in) the 
People, ro Fudge and Dethrone their Sovereigne, 
for any Cauſe they think fit; or a no /eſs Uſurped 
* their Allegiance, and diſpoſe of Sceptres, and Dia- 
* dems to his Favourites, whenever he thinks it his 
* Intereſt to pluck them from his Enemies Heads. 
* Compariſons are generally Odiozs ; but a Learned 
* Biſhop of our Kingdom, whoſe Averfion to Po- 
* pery, I hope, is not doubted, I mean the * Right 
* Reverend the Lord Biſhop of Sarum, has been 
* bold Judiciouſly to Determine, even on the Papiſts 
* Side in this Caſe, That if ſuch a Depoſing Power 
is to be intruſted in Morrals Hands, leſs Inconve- 
niencies will enſue in placing it in Ore, than in 
Many; tho' God forbid ir ever ſhould be Lodg'd 
in any other than that of God himſelf, the Origi- 
* nal of all Power, from whom it proceeds, and to 
* whom it muſt Return ; the King of Kings, Lord 
* of Lords, and O N LY Ruler of Princes. So that 
* theſe Romantick wild Notions will carry Us into 
* ſomething wor/e (if tis poſſible) than Popery it 
* ſelf; more Fatal to the Righrs and . of 
* the Crown, and the Welfare and Tranguility of 
Our Conſtizurion, which can never be Safe under 


- © ſuch Precariows Dependencies, and Deſpotick Ima- 


* grnations. A Prince indeed in another Senſe, will 
be the Breath of his Subjects Noſtrils, to be blown 


* in, or out, at their Caprice, and Pleaſure, and a 


* worlſe Vaſial than even the meaneſt of his Guards. 
Such Villanous and Seditious Principles as theſe, 
Demand a Confutation from that Government they 
* ſo inſolently Threaten and Arraign, and which are 
only Proper to be Anſwer'd by that Sword they 
* would make our Princes bear in Vain, by the So- 
* long-call'd-for Cenſure of an Eccleſiaſtical Synod, 
© and the Crrection of a Provok'd and Aﬀeronted 
* Legiſlature ; to whoſe Strict Fuſtice, and un- 
deſerv'd Mercy, I commit both them and Their 
Authors. Only give me leave to diſmiſs em with 
© 2 Remark of the Pious and Learned Biſhop An- 
* drews, upon ſome of their FALSE BRE- 
*<THREN in his Time. + © What (fays that 
« Good Prelate) is now become of thoſe Words of 
* God, Touch not mine Anointed ? Are we not 
« fallen into Strange Times, that Men dare thus 


« Print and Publiſh, yea, even Preach and Pro- 


£5 + 


* Leſs Diſarder may be apprehended from the Pretenſions of 


the Roman Biſhops, than from theſe Maxims, that put the Power 
of Fudging and Controlling the Magiſtrate in the PEOPLE's 
Hands, which opens a Door to Endleſs Confuſions, and indeed, 


ſers every Private Perſon upon the Throne, and introducerh an 
Anarchy, which will never admit of 0»der and Remedy; where- 
as; Thoſe who have but One PRETENDER over Them, could 
more eafily deal with Him, and more Vigorouſly RESIST 


Him. (Vindication of the Church of Scotland. Printed at Glaſ- 


gow, 1673. p. 68, 69. 


+ Sermon 3. on the Conſpiracy of the GOWRIES, Preach'd 


e the King at Holdenbergh, Aug. 3. 1610. P. 308, 


liiii 2 * claim 


Power of the Pope, to ſolve the People from 
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& claim their Sins ; even thoſe ſinful and ſhameleſs 
&« Poſitions, to the Eyes, and Eurs of the whole 
* World ? Whereby God's Anointed are Endan- 
* ger d, Mens Souls are Poiſon'd, Chriſtian Reli- 
gion is Blaſphem'd as a Murtherer of ber Own 
* Kings ; God in his Charge is openly Contradicted, 
S 252 Men made Believe, they ſhall go to Heaven 
& in breaking God's Commandments. What could 
have been ſpoken with a more Prophetical Spi- 
* rit, of theſe filthy Dreamers, theſe Preſumptuons 
© and Self-will'd Men, Deſpiſers of Dominion, and 


* Government, who are not afraid to ſpeak Evil of 


Dignities, who wreſt the Word of God to their 
* Own, and their deluded Peoples Perdition, and 
© think to Con/ecrate even the worlt of Sins, with 
* what is almoſt Analggous to the Blaſphemy againſt 
* the Holy Ghoſt ! Theſe FALSE. BRETHREN 
in Our Government, do not Sizgly, and in Pri- 
vate ſpread their Poyſon, but (what is lamentable 
to be ſpoken) are ſuffer'd to combine into Bo- 
* dies, and Seminaries, wherein Atheiſm, Deiſin, 
* Tritheiſm, Secinianiſm, with all the Helliſh Prin- 
* ciples of Fanaticiſm, Regicide, and Anarchy, are 
* openly Profeſs'd and Taught, to Corrupt and De- 
hauch the Jouth of the Nation, in all Parts of it, 
* down to Poſterity, to the Preſent Reproach, and 
* Future Extirpation of Our Laws, and Religion. 
* Certainly the To/eration was never intended to Ii. 
Age, and Cheriſh ſuch Monſters, and Vipers in 
our Boſom, that ſcatter Their Peſtilence at Noon- 
* day, and will Rend, Diſiract, and Confound, the 
* firmeſt and Beft-ſerr/ d Conftirurion in the World. 
In ſhort, as the Exgliſp Government can never be 
Secure on any other Principles, but flrifly Thoſe 
of the Church of England, fo I will be bold to 
* ſay, where any Part of it is Truſted in Perſons of 
any Other Notions, They muſt be Falſe to Them- 
* ſelves, if They are True to Their Truſts ; or if 
They are Tue to Their Opinions, and Intereſts, 
© muſt Betray That Government They are Enemies 
to upon Principle. Indeed, We mult do em that 
Iuſtice, to confeſs, That fince the Seariſts have 
* found out a Way (which their Forefathers, God 
knows, as Wicked as they were, would have Ab- 
* horrd ) to ſwallow not only Oazhs, but Sacra- 
ments, to 2ualify themſelves to get into Places, 
and Preferments ; theſe Sanctifyd Hypocrites can 
put on a Shew of Loya/ty, and ſeem tolerably Eaſy 
in the Government, if they can Engroſs the Ho- 
rours, and Profits of it: But let Her Majeſty 
teach out Her little Finger to touch their Loans, 
and theſe Sworn Adverſaries to Paſfroe Obedience, 
and the Royal Family, ſhall fret themſelves, and 
* Curſe their Queen, and their God, and ſhall look 
upwands. And fo much for Our Political FALSE 
* BREFHREN, till I come to ſpeak with em again 
* by and by. 1 proceed, . 
3. In the Third Place, to a more Inferior Spe- 
* cies of Them, that Af in a lower Sphere, name- 
* ly, Thoſe who in their Private Capacities, are 
*FAESE-eiber in their Friendſhip, Correſpon- 
_ © dence, ar Dealing: But theſe Sins of Unfaithful. 
* neſs, as the P/a/miſt calls them, being of ſo (Mi- 
ous, and Extenſive a Nature, and reſpecting the 
Private Concerns of Human Life, I ſhall only 
trouble You with enumerating ſome of the Gene- 
ral Inflances of them: Such as are, Betraying 
© Our Friend in his Secrets, Deſerting him in his 
* Misfortunes, in not Defending his Reputation, 
* when fa/ſly Accus d, in an Obſequious Compliance 
* with Him in any Indire#, or Diſhonourable Mea- 
* ſures, in a Nauſeous Flattery of his Follies, or 
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* Vices, in Permitting him in any Error, without 
Admonition, and in giving him wrong Advice, and 
not leading him our of it. Such are alſo with 
regard to Our Neig bur, the Concealing , or 
* Miſrepreſenting any Truth that he is Concern dit 
* know, Playing upon bis Tuith with doubiful and 


* ambiguous Inſinuations, with Double Equivecy. 


* ens, and Diffemulatcry Expreſſions, an AR, 
* Breach of Nerd, Promiſe, or Profeſfion, Clands. 
ine Undermining, by Circumvention, Fraud, or 
* Craft, Back-buting, and ſecretly Slandering, Py. 
* pagating Scandal, and Pearing Falſe Witneſs, and 
* Partaking ſeveral ways in his Sms ; Which are all 
the (Haracteriſtichs of an Inſidious, Treacheros 
* and Falſe-hearted Knabe. Bur theſe Vices being 
of a Private Conſideration, I haſten to the next 
General Head propos d, Namely, 


II. Secondly, To lay before Jou the Great Peril 
© and Miſchiefs of theſe FALSE BRETHREN 
in Church and State; which I ſhall endeavour to 
* do, by Proving that They Weaken, Undermine, 
and Betray in themſelves, and Encourage, and 
put it in the Power of Our Profeſs'd Enemies, to 
* Overturn, and Deflroy the Conſtitution and Eſta 
* bhiſhment of Both. 


*1. And Firſt, as to the Church. But here it is 


very Neceſſary to Premiſe, That by the Church 
* of England, We are to underſtand the True Ge- 
nuine Notion of it, as it ſtands Comtra-diſtin- 
* guiſh'd in its Eftabliſhd Doctrine, Diſcipliue, and 
* Worſhip, from all Other Churches, and Schiſma- 
* ticks, who would Obtrude upon Us a Wild, Ne- 
* gatrve Idea of a NATIONAL CHUKCH, 
ſo as to Incorporate Themſelves into the Body, as 
* True Members of it; Whereas tis evident that 
this Latitudinarian, Heterogeneous Mixture of 
all Perſons of what Different Faith ſoever, Un- 
* ting in Proteſtancy, (which is but One Single 
Note of the Church of England) would render it 
the moſt Abſurd, Contradictory, and Self-Inconſi- 
* fient Body in the World. This Spurious, and 
* Villanous Notion, which will take in Jews, Qua- 
* kers, Mabemetans, and any thing as well as Chri- 
* ſtrans, as ridiculouſly incongruous as tis, may be 
* firſt Obſerv'd, as One of thoſe Prime, Popular 


Engines, Our FALSE BRETHREN have 


* made Uſe of to Undermine the very Eſſential 
* Confitution of Our urch; which as it {tands 
* Guarded with its Own. Sacred Fences, with Her 
only True Sens in Her Baſom, may Defy. all the 
* Malice of the Devil, and Her Enemies, to Pre- 
* vail againſt Her. But ſuch is Her hard Fer- 
tune, Her Worſt Adverſaries muſt be let into 
Her Bowe/s, under the holy Umbrage of Sons, 
© who neither Believe Her Faith, Own Her Mi/- 


2 ſton 1 ſubmit to Her Diſcipline „ OE Comply 


with Her Liturgy, And to admit this Re/i- 
* grous Trojan Horſe, big with Arms and R- 
in, into Our Holy City, the Strait Gate mult be 
* laid quite Open, Her Walls, and Incloſures pull d 
* down, and an High Road made in upon Her 
* Communion, and this Pure Spouſe of Chriſt Pro- 
ſtituted to more Adulterers than the Scarlet 
* Whore in the Revelations. Her Articles muſt be 
* Taught the Confuſion of all Senſes, Nations, and 
Languages, to render Her a Babel, and Deſolation. 
* This was indeed the Ready way to Fill the Houſe 
© of God, but with what? With Pagan Beaſts, in- 
* ſtead of Chriſtian Sacrifices, with ſuch Unhallow d, 
* Loathſome, and Deteſtable Gueſts, as would have 
* Driven out the Holy Epirir of God with Indig- 

| nation. 
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© nation. This Pious Deſign of making Our 
* Houſe of Prayer a Den of Thieves, of re- 
* forming Our Church into a Chaos, is well known, 
„to have been Artemprted ſeveral Times in This 
Kingdom, and lately within our Memory, When 
all Things ſeem d to Favour it, but that Good 
* Providence, which ſo happily interpos d, againſt 


the Rein Our Church, and Blaſted the Long pro- 


jeded Scheme of theſe Eccleſiaſtical Achitophels. 
A Scheme ſo Monſtrous, ſo Romantic, and Abſurd, 
© that 'tis hard to ſay, whether it had more of 
* Villany, or Folly in it, and which even the Sella- 
* riſts of all Sorts (who will not be ſatisfied with 


* any thing leſs than Sovereignty) Exhloded, and 


* Lavgh'd at, as Ridiculous, and Impraticable. It 
* was doubtleſs a Wiſe way to Exemplity Our Bro- 
* therly Love, and Charity for the Souls of Men, 
to put both Them, and Our ſelves into a Gulph 
© of Perdition, by throwing up the Eſſentials of Our 
* Faith, and the Uniformity of Our Worſhip. But 
* fince this Model of an Univerſal Liberty, and Co- 
* alition fail'd, and thele FALSE BRETHREN 


could not carry the Conventicle into the Church, 


* they are now Reſolv'd ro bring the Church into 
the Conventicle, which will more Plauſibly, and 
* Slily Effect Her Ruin. What could not be gain d 
* by Comprebenſion, and Toleration, mult be brought 
about by Moderation, and Occaſional Conformity; 
* that is, what they could not do by Open Violence, 
* they will not fail by Secret Treachery, to Accom- 
* pliſh. If the Church can't be Pall d down, it may 
be blown up; and no Matter with theſe Men Horo 
* *tis Deſtroy d, ſo that it is Deſtroy d. Now let 
* Us, I beſeech You in the Name of God, fairly 
© conſider what muſt be the Conſequence of this 
* Scandalous Fjutuation, and Trimming betwixt the 
* Church, and Diſſenters, both in Conſcience, and 
* Prudence. Does not this Innovating in, Giving 
* up, or Receding from, any One Point, or Article 
in our Faith, Violate, and AﬀeZ the Whole Frame, 
* and Body of it? Can we either Add to, or Di. 
* miniſh Heim the Leaſt Jot of our Religion? Are 
* we to take it's Conſtitution as our Saviour, and 
his Apoſtles Deliver d it down to Us; or have we 
Authority to Curtail, Mang/e, or Alter it, to Suit 
* it to the Pride, Humour, Caprice, and Quali- 
* fick Stomachs, of Obſtinate, Moody, Wayward, 
and Self-conceired Hypocrites, and Enthuſiaſts © 
Will not ſuch a Baſe, and Time-ſerving Compli- 
* ance give the Enemies of Our Church an Occaſion 
* of Blaſpbeming Her as Weak, and Inconſtant? Will 
it not Argue the Illega/ity of Her Ordinances, and 
* Laws, or that they were too Rigid, and wanted 
* an Abatement ? Will not this Harden, Encourage, 
* nay Zuſtify the Diſſenters in their Opinion of 
their Separation, when they ſee ſuch large Allow- 
© ances, and Conceſſions made in it's Favour ? What 
* Diſhonourable, and Unworthy Opinions muſt they 
* etnertain of the Prieſts of that Church, who can 
* Sacrifice their moſt Solemn Declarations, and 
* Oaths to Complaiſance, and Preferment © What 
* would be the End of All this, but to Eflabliſh 
* Hereſy, and Eraſtianiſm upon the Ruins of our 
Faith, and Diſcipline £ Would not this Spiritual 
* Legerdemain, this Fallacious Tricking, and Double- 
* dealing, eradicate all the Principles of Truth, 
* and Honeſty, or Piety out of Men's Minds, make 
em Unconcerned, whether there is Any, or No 
* Religion, Run 'em into an Unrverſal Scepticiſm, 
and Infidelity, and make em All Arbeiſts, or Pa- 
puts ? For when they had Turn'd about, and 
about, and were grown Giddy with Change, they 
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would either Give up Themſelves to the Dishe- 
* lief of all Things, or Relt their Weary d Fude- 
* ments in the Authority of that Church alone, that 
can Delude em with the Specious Pretences of 
an Inſallible Guide. Thus our FALSE BRETHREN 
as the Jews did our Bleſſed Saviour, crucity his 
* Church Betwixt Thieves; and as they commit- 
ted that Execrable Villany under a Pretended Har 
leſt the ROMANS ſhould come and take away 
' their Place, and Natien, which by that very Fatt 
They brought upon Themſelves : So theſe Men. 
our of a Ficlitious Fear leſt the Modern ROMANS 
[hould come, and Deltroy Our Church, are Work- 
ing that Ruin they pretend to Avoid, and under 
4 Falſe Zeal of Keeping out Popery, ate Them- 
* ſelves infallibly Bringing in That very POPERY 
into Our Kingdom, with which they ſo Fal/ly 
and ungratefully endeavour to Attaint the Church 
* of England, the Greateſt Bukwark, and only Safe- 
Guard againſt Popery in the whole IWerld ! Tho 
* it were highly to be wiſh'd that thoſe Excellent 
' Laws made for Her Defence and Security, were 
* at preſent pur ſtrictly into Execution; for the 
* Roman -Catholic Agents, and Miffionaries that 
* ſivarm about this Great City, as it were in De- 
* fiance and Contempt of them, were never more 
* Buſy in making Proſelytes to their Superſtition, 
and Idolatry , and Perverting and Debauching 
* Her Ale Subjects in every Corner of our 
Streets. | 
* 2. Thus we ſee how Dangerous theſe FALSE 
* BRETHREN are to Our Church, which is fo 
* Great, and Conſiderable a Branch of our Civil On- 
* ſtitution, that the Support of Our Government 
depends upon it's IVelfare, and what Aﬀets 
* Thar, muſt ftrike at the un lation of Out Stare ; 
Innovations in Either tending to the Subverſion 
* of their Laws, and the Unſettling the Eftabii/h- 
* ment, and conſequently to Anarchy, and Confu- 
ſion. But to draw this Argument more home to 
* the Point; I will endeavour to prove, that our 
* FALSE BRETHREN are as Deſtructive of our 
Cuil, as Eccleſiaſtical Rights. For firſt, it can- 
not be deny d, that though They do ſubmit to 
* the Government, their Obedience is Forc'd, and 
* Conftrain'd, and therefore ſo Treacherows, and Un- 
certain, as never to be Truſted, becauſe proceed- 
ing upon no Principle, but meer Intereſt and Am- 
* bition ;, and whenever That changes, their Alle- 
* giance muſt follow it; and therefore (to ufe 
their Own Expreſſion) are as much Occaſional 
* Lyyaliſts to the State, as They are Occaſional Con- 
* formiſts to the Charch ; that is, They will Betray 
© either, whenever it is in their Power, and They 
© think it for their Advantage. FAESHOOD 
always implies Treachery ; and whether That is 
* a Cualiſicution for any One to be Truſted, eſpe- 
© cially with the Guardianſhip of our Church, or 
* Crown, let our Governors confider. And certain- 
© Iy nothing but the moſt Sorriſh Infatuarion, can ſo 
far Blind both our Eyes, and our Zudgments, as 
to make us Believe, that the ſame Cauſes ſhould 
© not produce the ſame Effects, and that the fame La- 
© titudinarian, and Republican Notions ſhould not 
© hrins forth the ſame Rebellious and Pernicious 
© Conſequences. They are pleas d now to ſoften 
their Lewd Principles, and cover their Dangerous 
© Tenets with the Name of Speculative Opinions; 
put what Fatal Practices they have created, and 
© whether theſe Seditious Thoughts will not again 
Exenpliſy themſelves in the fame Bloody Ations, 
We ſhall beConvinc'd, to our Sorrow, if We don t 
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"if d. That the C/ Leaven of their Fore- 
Fathers is ſtill Working in their Preſent Gene- 

raaion, and that this Traditional Poyſon ſtill re- 
mains in this Brood of Vipers, to Sting Us to 
* Death, is ſufficiently Vi/ible, from the Dangerous 
© Encroachments They now make upon our Go- 
© vernment, and the Treaſonable Reflections They 
© have Publiſh'd on Her Majeſty, God bleſs Her! 
© Whoſe Hereditary Right to the Throne, They 
© have had the Impudence to Deny, and Cancel, 
© to make Her a Creature of their own Power ; 
and that by the ſame Principles They placd a 
* Crown upon Her, They tell Us, They, (that is, 
the Mob) may re- aſſume it at their Pleaſure. 
* Nay, now They have Ad vanc'd themſelves from 
© the Religious Liberty Our Gracious Sovereign has 
Indulg d them, to Claim a Civil Right, as they 
© Term it, and to FJuſtle the Church out of Her 
© Eftabliſhment, by Hoiſting their Toleration into it's 
Place; and to convince Us what alone will ſutis- 
* fy *em, inſolently Demand the Repeal! of the Cor- 
* poration and Teft Ads, as an Eccleſiaſtical Uſu#- 
* pation, Which indeed under Her Majeſty (whom 
God long preſerve for it's Comfort and Support!) 
is the only Security the Church has to Depend 
© upon. And which they have ſo far Eluded by 
their Abominable Hypocriſy, as to have Under- 
min d Her Foundation, and Indanger the Govern- 
* ment, by filling it with it's Profeſs'd Enemies. 
© Theſe Charges are ſo Flagrant, and Undeniable, 
* that a Man muft be very Weak, or ſomething 
* worſe, that thinks, or pretends, that Diſſenters 
© are to be Gain d, or won over by any other 
Grants, and Indulgences, than giving up our 
© Whole Conſtitution : And He that recedes the /eaſt 
* Tittle from it, to ſatisfy, or Ingratiate with thefe 
* Clamorous, Inſatiable and Church Devouring Ma- 
* hgnants, knows not what Spirit They are of, or 
He ought to ſhew who is a True Member of 
Our Church. Have They not ever ſince their firſt 
« Unbappy Plantation in this Kingdom, by the In- 
© terceſhon of That Falſ? Son of the Church, Bi- 
* ſhop Grindall, always Improv'd, and Riſe upon 
© their Demands in the Permiſton of the Govern- 
© ment ? Inſomuch the Queen Elizabeth, that was 
< Deluded by that Perfidious Prelate to the Tolera- 
tion of the Genevian Diſcipline, found it ſuch 
an Headſtrong, and Encroaching Monſter, that in 
Eight Tears, She foreſaw it would Endanger the 
* Monarchy, as well as the Hierarchy: And like 
© a Queen of Irue Reſolution, and Pious Zeal for 
Both, pronounc'd, That * ſuch were the Re 
Spirits of that FACTIOUS People, that no Quiet 
« was to be Expected from them, till they were 
ce utterly Suppreſs'd : Which like a Prudent Prin- 
© ceſs, She did by Wholſome Severities, that the 
© Crown for many Years fat Eaſy, and Flouriſhing 
on Her Head. And had Her Succeſſor, King James, 
but follow'd Her Wiſe Politichs, his Son had never 
* falln a Martyr to their Fury, nor any of his Un- 
Happy Offspring ſuffer d thoſe Diſaſtrous Calamiries, 
* which made the Royal Family one continu d Sacrifice 
© to their Malice. And what better could have been 
expected from Miſcreants, Begot in Rebellion, 
Born in Sedition, and Nursd up in Faction? 1 
© would not here be Miſunderſtood, as if I intended 
© to caſt the leaſt Invidious Reflection upon that 
© Indulgence the Government has condeſcended to 
give em, which Iam ſure all thoſe that wiſh well 
© to our Church are very ready to Grant to Con- 
* fciences truly Scrupulous ; let Them Enjoy it in 
© the full Limits the Law has Preſcrib d. But let 
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* them alſo nove within their Proper Sphere, and 


not grow Eccentrick, and like Comets that Purf 


* their Orb, Threaten the Ruin and Downfal of Our 


* Church, and State. Indeed they tell us they haye 
* Relinguiſh'd the Principles, as well as the Sins of 
their Fore-fathers : If fo, why do they not Re. 
* nounce their Schiſm, and come Sincerely into Our 
* Church ? Why do they Pelt Her with more Bliſ- 
* phemous Libels, and Scurrilous Lampoons, than 
* were ever Publiſh'd in O/rer's Uſurpation ? Have 
* they not lately Villanouſly Divided us with 
* Knaviſh Diſtinctione of High and Low-Church Men: 
Are not the Beft Charaers they can give Us, thoſe 
* of Papiſts, Facobites, and Conſprrators ? And what 
do they mean by all this Infidiovus Cant, but b 

* Falſe Inſinuations, and railing Groundleſs Fealoy. 


ies, and Fears, to Inbroil the Publick, and to 


© bring it into that Confu/ton, they are Syggeſtins u 

* on Us? Whether theſe Men od — 
* and Plotting our utter Ruin, and whether all thoſe 
* FALSE BRETHREN, that fall in with theſe 
* Meaſures, and Deſigns, do not contribute baſely 
* to it, I leave every Impartial Man that wiſhes 
* the Welfare of Our Conſtitution to Determine - 
And if we find this true in Fat, What Reaſon have 
ve to think, but that the Natzona/Sins are Ripen d 
up to a full Maturity, to call down Vengeance from 
* Providence on a Church and Kingdom, thus De- 
* bauch'd in its Principles, and Corrupted in its 
* Manners, and inſtead of the True Faith, Diſci- 
* pline, and Worſhip, given over to all Licentiouſneſs, 
both in Opinion, and Practice, to all cenſualiti 

* Hypocriſy, Lewdneſs, and Atbeiſm? And now 
* are we under no Danger in theſe Deplorable Cir- 
* cumſtances? Muſt we Lull Ourſelves under this 
* ſad Repoſe, and in ſuch a Stupid, Lethargick Se. 
* curity, Embrace our kuin? When Eliſha the Great 
Prophet of God, was Surrounded with an Hoſt of 
* Enemes, that ſought for his Lite, his Blind Ser- 
* vant beheld not the Peril his Maſter was in, till 
his Eyes were Open'd by Miracle, and he found 
* himſelf in the midſt of Horſes and Chariots of 
* Fire. I pray God We may be out of Danger! 


but we may remember the King's Perſon was 


* Voted to be ſo, at the ſame Time that his Mar- 
* therers were Conſpiring his Death. What I have 
thus freely ſpoken, I hope is as much without Of- 
* fence, as it proceeds from a Good Intention, and a 
Tender Concern for Her Majeſty's Perſon, and Go- 
* vernment, and an hearty Zeal for the Honour and 
Safety of our Excellent Church, and Cunſtitution. 
© 1 intreat Your Patience, ou 

III. Briefly to /er forth the Heinous Mahgnity, 
* Enormous Guilt, and Folly of this Prodigious Sin 
* of FALSE BROTHERHOUD. 

* 1. And Firſt, With Regard to God and Re/gion. 
* It isa moſt Perfidious Apoſtacy from, and Reproach 
* upon Both. Ir is no Leſs than Renouncing Our 
* Allegiance to our Almighty Sovereign, an Open 
Denial, and Proſtitution of Our molt Holy Faith, 
and Church, upon which Crime God has Entaild 
* fo many Dreadtul Threats, and Anathema S. It 
is Betraying Our moſt Solemn Oaths, proving 
* Falſe to Our Sacred IAH. and Commiſion, Admini- 
* firing to, and Indulging Men in the moſt Mortal 


Sins, Endangering both our Oren, and the Salvation 


* of that Dear Flock, tor which Ori Dy'd, by 
* Expoſing it to the Corruptions of Hereſy and 
* Schiſm, the Impoſtures of Fa/ſe Apoſtles, and the 
Deceit, and Malice of Wolves in Sheef's Cloath- 
ing. It is Deriving the higheſt Blaſpheny, and 


Diſbonour upon the Holy Spirit of God, thus to 
* Prevari- 
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« Prevaricate with his Immutable Oracles of Truth, 
© in Wreſting em to maintain the moſt Diabolical 
© Falſhoods, and Errors, and making Veraciy itſelf 
the Author and Patromzer of Lyes. It is For- 
* ſaking Our Baptiſmal Covenant, Baſely Deſerting 
© the Glorious Cours we are Lifted under, turning 
Refugees from our Saviour, and Adberents to his 
© moſt Abjur'd Enemies. Ina Word, to accompliſh 
any wretched Secular Defign, to Gratify their 
* Pride, or Ambition, to Feed their Luft, or Avarice, 
* to wreak their Sp/zen, or Revenge, out of Envy, 
* or Diſappointment, for a Little, Paultry Honour, 
* Money, or Preferment : Theſe FALSE BRE- 
* THREN will Renounce their Creed, and Read the 
« Decalogue backward, be the very Reverſe of Our 
* Bleſſed Saviour (whom like their Primitive Par- 
tern, they firſt ſell, and then betray) Fall down 
and Worſhip the very Devil himſelf for the Riches 
© and Honours of this World. | 
2. Secondly, In Regard to the World. What a 
* vaſt Scandal, and Offence mult it give to all Per- 
* ſons of Piety, and Integrity, to ſee Men of Cha- 
© rater, and Stations, thus Shift and Prevaricate 
with their Principles, and Starting from their Re- 
gion upon any Occaſion of Dificulty, or Trial, 
* and like the Diſciples, fly ing from, and forſaking 
* our Saviour, when his Life lay at Stake ? To ſee 
Men's Opinions fit as looſe about em as their Gar- 
ments, to be put on, or off, for Convenience 2 
* What can Unwary Perfons conclude from ſuch 
* Tergrverſation, and Hypocriſy, but that all Reli- 
gion is Srate-Crafr, and Impoſture' ? That All God- 
* lineſs is Gain; and that the Doctrines of the 
church lie not ſo much in Her Articles, as Her 
* Honours, and Revenues ? Without doubt, this 
Modern Latitude, and Infamous Double-Dealing, 
* as it can proceed from nothing but the ranke/t 
* Atheiſm, ſo it muſt Propagate it whereſoever it 
goes; and 'ris not to be Queſtion'd, but that the 
* Wonderful Increaſe, and Inpudent Appearance of 
* all Sefs and Hereſies in this Kingdom at preſent, 
beyond what was ever known in Former Ages, is 
* chiefly to be attributed to ir. But this Crime is as 
Pernicious to Human Society, as Religion; for it 
© Deſtroys all Common Honeſty, Faith, and Credit 
* in the World, and in the place of it ſets up an 
* Univerſal Trade of Couſenage, Sharpins, Niſfimu- 
lation, and downright 3 For, what De- 
* pendance can there be upon a Man of no Principles? 
What Truſt in Equivocations, Evaſions, and Lyes ? 
Nor indeed could any one be ſuppos'd ſo Sottiſh, 
as to place the leaſt Confidence in theſe Mer, 
did they not Bait their Hook, and Cover their 
* Treachery with the Sacred and Plauſible Prerences 
* of FRIENDSHIP, whereby they are capable of 
doing much more Miſchief, than à bare-fac'd and 
* profeſs'd Enemy, In what moving and Lively 
* Colours does the Holy Pfalmiſt paint out the 
* Crafty Infidiouſneſs of ſuch wilely Voſpones ? 
* Wickedneſs, (ſays he) is therein, Deceit and Guile 
* go not out of their Streets. For it is not an Open 
* Enemy that has done me this Diſhonour, for then 
: 7 could eee Io it: 0 7 it _ * 
* ſary, that did Magnify himſelf againſt me, for 
p his peradventure I — 5 have hid my ſelf from 
him. But, it was even Thou! my Companion, my 
Guide, and mine own Familiar Friend We took 
* ſweet Counſel together, and walked in the Houſe of 
* God as Friends. There is no Faithfulneſs in their 
* Mouths, their inward Parts are very Wickedneſs ; 
* Their Throats are Open Sepulchres, and their Words 
are ſmoother” than Oil, yet be they very Swords. 
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* Like Joab, they pretend to ſpeak Peaceably. 
ſmite us Alana under the 2 Rib. een 

3. Thirdly, With Regard to a Man's Self, it is 
hard to diſtinguiſh whether our FALSE BRE. 
*. THREN prove themſelves Guilty of more exceſſive 
* Knavery, or Folly. For whatever theſe Canning, 
* "Temporizing Politicians may think, they will find, 
* after all their Shufling, and Compliance, that the 
* Plain Road of Truth, Honeſtly, and Integrity, is 
both the molt Pradent, as well as the Sf Iay 
they can follow, and that the Wiſdom - of this 
* World is as much Foohiſhneſs with Men, as tis 
* with God. For certainly there is no Sin that ſo 
much Diſappoints its Own Ends as This does. Per- 
* haps tbe Man may Obtain the Preſent Advantage, 


© He: has in Praſpect, by tel inquiſhing his O/d 
u 


* Friends, and Principles; but is ever ſuch a Merce- 
* nary Convert received beartily into the Boſom of 
his Former Enemies? Or ate They ever found ſo 
* Credulous, and Good. natuſ d, as to Forgive, and 
Believe ſuch an Apoſtate Cordial and Sincere, and 
* fit to be Truſſed in any Matter of eight, or In- 
* portance, who has Betrayd his Own Party for the 
Little, Sordid Lucre of a Place, or Prefer ment ? 
* And is again ready to be Retrograde, whenever the 
ind ſhall Change, and Veer about? Such a FALSE 
BROTHER may ſerve the Preſent Turn of his 
* Adverſaries, who may ſeem whilſt they want the 
* TOOL, to Flatter, and Careſs him; but let ſuch 
* a Turn-Coat teſt aſſur d, He ſhall meet with Hypo- 
* criſy, for Hypocriſy ; and ſince he is got upon the 
Stage, {hall A his Part, and be Hi/s d off when 
* He has done? Such a Wiſe Game do our Pro- 
* jeftors Play, they Barter, and Betray their Friends, 
* only to /ell themſelves Slaves into the Hands of 
their Enemies, who ſhall Treat them with more 
* Inſolence, Diſdain, and Tyranny, than Honeſt Men 
do with Scorn, and Contempt, if they don't go the 
* whole Lengths. of their Party, flick at Nothing, 
* tho' never ſo Impions, and Abſurd, and run from 
one Extream to à quite Contrary. Thus Little, 
thus Baſe, thus Odious, thus Contemprible, thus 
* Servile, nay thus Execrable is the Traytor, and 
* Doub/e-Dealer, in the Sight, not only of all 
* Honeſt Men, but the moſt Profeſs'd Knaves, and 
* Hypocrites ! Who cannot but have a Taci Regard, 
and Veneration for a Man of Steadrneſs, and Pro- 
* bity, that upon Al Occaſions is True to Himſelf, 
* and his Cauſe, is above the Threats, as well as 
« Flatteries of this World, ſtill Tuſting in his God, 
and his own Integrity, and Fuſtice, Deſpiſing his 
* Intereſt, or Succeſs, and is under all Circumſtances 
like that God, and Religion He Believes and Serves, 
© without Variableneſs, or Shadow of Change, but ts 
* the ſame, to day, to morrom, and fer ever? Far- 
* ther, theſe FALSE BRETHREN cannot be more 
© Odious to God, and Man, than they are to Them- 
« ſelves, who are always 4 Se!f-Contradzttion, full 
© of Confuſion, and Perplexity, perpetually Haunt- 
© ing themſelves, the Worſt of Demons, maintaining 
© an Irreconcileable War berwixt the Outward and 
* Invard Man, Conformiſfts in Profeſſion, Half-Con- 
* formiſts in Practice, and Non-Conformifts in Fudg- 
e ment. Such a Mixture of Inconſiſtency and Nor- 
« ſenſe, that any one that has the leaſt Spark of Con- 
«ſcience, or Reaſon, muſt Renounce, and | Deteſt. 
gut this Diſmal Effect has ſuch a State of Habitual 
* Hypocriſy, that it quite Damps, and Extinguiſbes 
* Both, Juenches the Holy Spirit of Gad, and Cru- 
* cifies bis Son afreſh ; and as it finds a Man void of 
* Shame, generally without a Miraculous Converſion 


* kaves him incapable of Repentance, _ — 
* Damns 


* 


800 


«© Damn him here, and bereafter; and as He Choſe 
© it in This World, ints him in the Next, his 
Portion with Hypocrites, and Unbelievers, with all 
© Tyars, that have their Part in the Lake which 
© Burns with Fire and Brimſtone, with the Grand- 
* Father of Falſhood, the Devil and his Angels. 
And f here We leave our FALSE BRETHREN, 
in the Company they always Keep Correſpondence 
with. | ; 
« © Ty, Now what ſhould be the Re/ult of this 
« Long Diſcourſe, but that if We bear — True 
« Concern for the Intereſt, Honour, and Safety of 
Our Church, and Government, We ought ftedfaſt- 
* ly to Adbere to thoſe Fundamental Principles, up- 
on which Both are — _ _ _ 
t their Security, under alone, depends; an 
conſequently That it highly Bebvver Us, Cautiouſly 
© to Watch againſt, to Mark, and Avoid All thoſe 
that thus Treacherouſly Deſert them. And in- 
„ deed it would be both for Our Advantage, as 
« well as Their Credit, if ſuch Men would zhrow 
off the Mas, entirely Quit Our Church, of which 
« they are no True Members, and not fraudulently 
Eu Her Bread, and lay wait for Her Ruin, Pur- 
« loin Her Revenues, and ungratefully Lift ap their 
Heels againſt Her. For then We ſhould be One 
Fold under One Shepherd, all thoſe Inoidious Di- 
« finfions that now Piſtracr, and Confound Us Loft, 
and We ſhould be Terrible lite an Army of 
© Bamnners to our Enemies, who could never Break 
in upon ſuch an Unform, and Well-compatted Bo- 
« dy. This indeed would be a True Peace, and 
« Solid Union, when we ſhould A/! with One Mind, 
and One Mouth, Glorify God, and not with a Con- 
* fusd Diverſity of Contradictious Opimons, and in- 
conſiſtent Jargon of Worſhip, which the God of 
© Peace, Purity, and Order cannot but Abhor. As 
© it is a Maxim in Politicks, that Al Governments 
* are beſt ſupported by the ſame Methods, and Coun- 
* ſels upon which they were Founded ; ſo it will 
* appear undeniably True in its Application to our 
* Conflitution, which can be Maintain d by no Other 
Principles. but Thoſe on which it is Built, and 
© like their Baſis, the Goſpel, if there's any Viola- 
© tion, or Breach made in any Branch of it, it ſhakes 
* and endangers the whole Frame, and Body. Theſe 
Things, however Little they may be Repreſented 
by Our Adverſaries, will be found of the moſt 


* Confiderable Conſequence. Let Us therefore, as 


We rare unhappily Sharers of St. Paul's Misfor- 
/ © tune, to have our Church in Perils among FALSE 
* BRETHREN, follow his Example, and Conduct 
_ © ina Parallel Caſe. He tells us in his Epi/t/e to 
the Galatians, c. 2. That he was Obſtruted, and 
© Peſter'd in his Preaching the Goſpel, by FALSE 
© BRETHREN, anawares brought in, who came 
* privily to ſpy out his Liberty, which he had in 
ri 4 Feſus, that they might bring him into Eon- 
 * dage. To whom he gave place by Subjection, no 
* not for an Hour, that the Truth of the Goſpel 
night continue with the Church. Doubtleſs this 
Brave, and Bold Reſolution did the Apoſtle take 
_ © by the —_— Command, and Inſpiration of the 
Holy Ghoſt 
in thoſe Times, they would have Branded him 
© as an Intemperate, Hot, Furious Zealot, that 
© wanted to be Sweeten'd, by the Gentle Spirit of 
Charity, and Moderation, 77 — ! Schiſm, and 
Faction, are Things of Impudent and Incroaching 
* Natures ; they Thrive upon Conceſſions, take Per- 
* miſhon for Power, and Advance a Toleration im- 
© mediately into an Eſtabliſpoment; and are there» 


and yet if our Diſſenters had Lived 
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* foxe to be treated like Growing Miſchiefs, or 
Infectious Plagues, kept at a Diſtance, leſt their 
© Deadly Contagion ſpread. Let Us therefore hayg 
* no Fellowſhip with theſe Works of Darkneſs, but 
rather 1 them. Let our Superiry Paſtors 
* do their Duty in Thundering out their Eck, 
cal Anathema's, and let any Power on Earth 
* Dare Reverſe a Semence Ratifyd in Heaven, Let 
them Diſcountenance all theſe Seditions, I uke. 
* warm, Almoſi-Chriftians, and Promote Men of 
* Probity, Conſcience, and Courage. I ſay Conſci- 
* ence, and Courage, for the One without the Other 
is like Faith without Works, Dead, and Injignif.. 
cant. A Chriſtian, and a Coward, are ſuch Cox. 
* traditions, as were never found in the Church 
* Miltant , Men of Timorous and Deb Spirits 
* who are Aſham d to Own, or Afraid to defend 
their Principles, leſt they ſhould Joſe, or ſuffer 
* by ir, will prove very Poor Diſciples of the Croſs 1 
Such Men (as an Ingenious Prelate Wittily ex. 
l 8 it) are only eft by Chance. Let us 
* Defpiſe the ſacating, ſhuffling Compliances of 
* ſuch as Conſult their Safety, and not their In 


* nocence, and dare to be True in the N. orſt of 


* Times, with this All-ſuſtaining Cordial Comfort, 
that whatever Enemies We gain, or Friends We 
* loſe, We carry One within Us, that can Confronr, 
* Vanquiſh, and Counter-Ballance All. Wee unto 
then that have a Fearful Heart, and to the Faint 
* Hands, and to the Sinner that goeth two manner 
f ways ! ſays the Wiſe Man, Eccles. 2. 12. And 
© agreeable to Him the Apoſile in very Sarcaflic Ex- 
: priſons, Jude 11, 12, 13. Woe unto them that 
have gone in the Way of Cain, and ran greed. 
* ly after the Error of Balaam for Reward, ond 
Periſb d in the Gain. ſaying of Corah! Theſe are 
* Spots in your Feaſts of Charity, Clouds without Wa- 
ter, carry'd about of Winds, Trees whoſe Fruits 
are wither'd, without Fruit, Twice Dead, pluck'd 


whom is reſerv'd the Blackneſs of Darkneſs for 
ever. Let Us therefore, being well aſſur d how 
much Our Cauſe Deſerves, and how much at pre- 
ſent it Requires Our braveſt Reſolutions, hold 
* faſt our Integrity, and Religion, without Wavering, 
and earneſtly contend for the Faith, which was once 
deliver d untothe Saints. My Brethren, be ſtrong 
in the Lord, and in the Power of bis Might, Put 
on the whole Armour of God, that Ve may be able 
* 20 fland: againſi the Wiles of the Devil, For we 
* Wreſtle not only againſt Feſb and Blood, but againſt 
* Principalities, againſt Powers, againſt the Rulers of 
* the Darkneſs of this World, ro opiritualWicked- 
neſſes in High Places. Wherefore take unto you 
* the whole Armour of God, that ye may be able 
10 4 in the Evil Day, and having done Al, 
* zo ftand, Eph. 6. 10. &c. Not doubting, but that 
* if We ſhew the ſame Courage, and Indefatigable 
* Zeal, and Labour, to Defend, as Our Ad verſa- 
* ries to Reproach, Drvide, and Ruin our Church, 
neither their united Malice, nor Power, nor all the 
* Plots, and Machinations of Rome, nor the very 
Gates of Hell it ſelf, ſhall ever be able to Pre- 
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Vail againſt Her. And let us Truſt in that Gra- 
cious Providence, which ſo Miraculouſly Deliver'd 


* Her on this Day, that tho' She lies Bleeding of 
* the Wounds ſhe has recerv'd in the Houſe of Her 
* Friends, Lam. 2. 2, 4. tho' the ways of Zion may 


* Mourn for a Time, and Her Gates be Deſolate, 


her Prieſts Sigh, and ſhe in Bitterneſs, becauſe 


© Her Adverſaries are Chief, and Her Enemies at 


pre- 


4aſti- 


up by the Roots: Raging Waves of the Sea, foam- }.. 
ing out their Own Shame; Wandring Stars, to 


» 
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« preſent Proſper 3 tho among all ber Lovers ſhe hds 
« few 10 comfort Her , and many of ber Friends have 
«ear Treacherouſly with Her, and are become her 
« Fnemies, Zech. 12. 6. Tho there are few to Guide 


« Her among all the Sons whom ſhe hath brought 


0 forth ; neither are there many that take Her by 
« the hand, of all the Sons that ſhe bath brought up, 
l. 51. 18. Tho' her Enemies cry, Down with her, 
« Down with her, even to the Ground; Net there is 
«1 God that can, and will, Raiſe Her up, if We 
« Ferſake Her not. Let us not therefore ungrate- 
fully contribute to Her Deſtruction; hut let us 
© continue Stedfaſt, Immoveable, always abounding 
© in the Work of the Lord, foraſmuch as We know 
© that our Labour will not be in vain in the Lord, 
©; Cor. 15. 58. Now the God of all Grace, who 
© bath called Us into his Eternal Glory by Chriſt Je- 
* ſus, after that ye have ſuffer d a while, make you 
«Perfect, Stabliſh, Strengthen, Settle D, 1 Pet. 
5. 10, 11. To Him be Glory, and Dominion, for 
ever and ever. Amen. 


© [et Us conclude all in that Excellent Collect o 
Our Church; - 


Lord, We beſeech thee, let thy centinual Pity 

Cleanſe, and Defend thy Church ; and be- 
cauſe it cannot continue in Safety, without thy Suc- 
cour, Preſerve it evermore by thy Help, and Good- 
tels, through Je ſus Chriſt, Our Lord. 


After which the Lords Adjourned to the 
Houſe of LORDS.” 


— 


In:ſday, Feb. 28. The Second Day. 


H E Lords coming down into V eſtminſter- 
{| Hull, and being ſeated in the manner betore- 
mentioned, Proclamation was made by the Serjeant 
at Arms as follows : | 

Our Sovereign Lady the Queen doth ſtrictly 
Charge and Command all manner of Perſons to 
keep Silence, upon Pain of Impriſonment. 

Then another Proclamation was made : Henry 
gacheverell, Doctor in Divinity, come forth, ſave 
thee and thy Bail, elſe thou forfeiteſt thy Recog- 
nizance. | i 

The Doctor appearing at the Bar accordingly, 
with his Council as before. 

Lord Chancellor. Gentlemen of the Houſe of 
Commons, you may proceed in your Evidence. 


Sit Joſeph Fekyl!. Y Lords, Yeſterday your 

een MI Lordſhips heard the Ar- 
ticles againſt Doctor Sacheverell, his Anſwer, and 
the Commons Replication, read ; and the Charge 
being open'd, your Lordſhips likewiſe heard the 
Doctor's Sermon preach'd at St. Paul's, and the De- 
dication of his Derby Sermon; ſo that the Caſe is 
now fully before your Lordſhips. 

That Part which is aſſigned to me, and ſome 
other Gentlemen, is to maintain the Firſt Article 
of the Commons Charge. The Method I ſhall 
take will he, firſt, to ſhow the Importance of this 
Article ; Secondly, To clear up and vindicate the 
Juſtice of the Revolution; and, Thirdly, To ſtate 
the Evidence or Proof of this Article, which 
charges the DoCtor with traducing and condemning 
the Revolution, he | 

Vol. IV. 3 


* 
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My Lords, I muſt premiſe, that the Commons 
cannot but think it hard, that in this Aſſembly of 
the Byitiſh Nation, they ſhould now after more than 
Twenty Years Enjoy ment of the Benefits ariſing by 
the Revolution, they can't bur think it hard, I. 
that in this Place, and at this Time, they ſho. Id 
be forced to plead in Vindication of the Juſtice of 
that Revolution, But fince we muſt give up our 
Right to the Laws and Liberties of the King- 
dom, or (which is all one) be precarious in the 
Enjoyment of them, and hold them only during 
Pleaſure, if this Doctrine of unlimited Non-Refi- 

nce prevails, the Commons have been content to 
undertake this Proſecution; and they who ſhare in 
the Legiſlature wich your Lordſhips, have put them- 
ſelves into the Condition of Suiters for Juſtice 
againſt this Offender, in whom your Lordſhips 
will find the Reverſe of a true Fritiſß Subject: 
For ſuch an one is dutiful and ſubmiſfive to his 
Prince, and true to the Liberty of his Coun- 
try ; but in this Criminal your Lordſhips will find 
virulent FaQtion, and {laviſh Submiſſion. 

As to the Importance of this Article, your Lord- 
ſhips were rightly told Yeſterday , that the whole 
Charge centers in this Article. If the Juſtice of 
tne Revolution be eſtabliſh'd, the Toleration will be 
rejoicd in by ſome, and be acquieſc d in by all 


the Reſolutions of the Two Houſes of Parliament 


will have a juſt Regard ſhown to them; Her Ma- 
jeſty S Adminiſtration will be no longer defamed, 
nor will that unhappy Diſtinction of Parties be ca- 
pabie of being heighrned amongſt us. But if the 
Juſtice of the Revolution (which is our Foundati- 
on) be queſtion'd, every Thing that is built on it 
is in ſome Degree ſhaken, and Occaſion is given for 
Diſputes and Factions, never to he ended but by a 
total Subverſion of our Conſtitution. | 

My Lords, As it is ſeif-evident that the Honour 
of Her Majeſty's Government ſtands upon the Ju- 
ſtice of the Revolution, ſo doth the Peace and 
Tranquility of it depend upon that alſo. The 
Commons may appeal to your Lordſhips, and 
the whole Nation, in this Matter: From what Quar- 
ter is it, that all that Oppoſition and Obſtruction to 
the Adminiſtration of the late King, and Her pre- 
ſent Majeſty have come? Has it not been from 
thoſe who have queſtion'd the Lawfulnefs of the 


Reſiſtance made ule of in the Revolution? Whoſe 


Purſuit after Power is indefatigable, and to obtain 
which they would make a willing Sacrifice of the 
Common Liberty; whilſt others who have 2 con- 
trary Principle, and are convinced of the Juſtice of 
that Proceeding, have acted a quite contrary Part. 
Have they not contributed every thing in their Pow- 
er to ſtrengthen the Government in Her preſent 
Majeſty's Hands, as well as the late King's; and 
that with a Zeal and Conſtancy thro ſeveral Chan- 
ges, which nothing but a Principle could inſpire? 
How much is owing to this Zeal in promoting the 
Settlement of the Proteſtant Succeſſion, and how 
little to the contrary Principle, every one that re- 
members the State of Things at the End of tlie 
late King's Reign can tell. Upon the preſent Que- 
{tion therefore, my Lords, depend our preſent Hap- 
pineſs, and future Hopes. Hath not tnis Principle 
of unlimited Non-Refiftance been revived by the 
profeſſed and undiſpguized Friends of the Preten- 
der? Hath it not been proſecuted, with an unuſual 
Warmth , fince his Attempt upon Her Mijeſtys 
Crown? Can the Pretender have any Hopes, but 


from the keeping alive ſuch Norions ? Or can the 
Queen's Title receive = Advantage from them? 
f K k Kk K c 
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Or can it be ſeaſonable to preach this Doctrine in 
the Reign of the Beſt of Princes, which can be of 
no Uſe to any but the worlt ? 

In clearing up and vindicating the Juſtice of the 
Revolution, which was the Second Thing pro- 
poſed, it is far from the Intent of the Commons 
to ſtate the Limits and Bounds of the Subjett's 
Submiſſion to the Sovereign. That which the Law 
hath been wiſely filent in, the Commons deſire to 
be filent in too; nor will they put any Caſe of a 
Juſtifiable Reſiſtance, but that of the Revolution 
only; and they perſwade themſelves that the do- 
ing Right to that Refiſtance, will be ſo far from 
promoting Popular Licence or Confuſion, that it 
will have a contrary Effect, and be a Means of ſet- 
tling Mens Minds in the Love of, and Veneration 
for the Laws ; to reſcue and ſecure which, was the 
only Aim and Intention of thoſe concerned in thar 
Reſiſtance. 

To make out the Juſtice of the Revolution, it 
may be laid down, That as the Law is the only 
Meaſure of the Prince's Authority, and the Peoples 
Sub jection, ſo the Law derives its Being and Effica- 


cy from common Conſent : And to place it on any 


other Foundation than common Conſent, is to take 
away the Obligation this Notion of common Con- 
ſent puts both Prince and People under to obſerve 
the Laws. And upon this ſolid and rational Foun- 
dation, the Lawyers, in all Ages, have placed that 
Obligation, as appears by all our Law-Books. But 
inſtead of this, of later Times, Patriarchical and 
other Fantaſtical Schemes have been framed, to reſt 
the Authority of the Law upon ; and ſo Queſtions 


of Divinity have been blended with Queſtions of 


Law; when it is plain, that Religion hath nothing 
to do to extend the Authority of the Prince, or the 
Submiſſion of the Subject, but only to ſecure the 
Legal Authority of the one, and enforce the due 
Submiſſion of the other, from the Conſideration 
of higher Rewards, and heavier Puniſhments. 
And if this Diſtinction were attended to, it might 
ſerve to bury the uſeleſs Labours ( to ſay no worſe 
of them) of ſeveral Divines, and others, on theſe 
Subjects, in utter Oblivion. 

My Lords, Nothing is plainer than that the Peo- 
ple have a Right to the Laws and the Conſtitution. 
This Right the Nation hath aſſerted, and recover d 


out of the Hands of thoſe who had diſpoſſeſſed 


them of it at ſeveral Times. There are of this Two 


Famous Inſtances in the Knowledge of the preſent 


Age ; I mean that of the Reſtoration, and that of 
the Revolution ; in both theſe great Events were 
the Regal Power, and the Rights of the People re- 
coverd. And it is hard to ſay, in which the Peo- 
ple have the greateſt Intereſt ; for the Commons 
are ſenſible, that there is not one Legal Power be- 
longing to the Crown, but they have an Intereſt in 
it ; and I doubt not, but they will always be as care- 
ſul to ſupport the Rights of the Crown, as their 
own Privileges. 

My Lords, That the Conſtitution was wholly 
loſt before, and recovered by the Reſtoration, is 


known to all ; and before the Revolution, it is 
known how Popery and abſolute Power had in- 


vaded the Conſtitution. The Regal Supremacy, of 
ſuch Abſolute Neceffity to preſerve the Peace of 
the Kingdom, was diſclaimed, and the Papal Su- 
premacy, by a ſolemn Embaſſy to Rome, owned and 
acknowledged, and no Footſteps left of the Regal 
Supremacy but that which was worſe than nought, 
an Illegal High-Commiſhon Court: And at that 
Time the Popular Rights, in almoſt all the Species 


8 Anne 
of them, were invaded. That great Privilege of the 
People, on which all others depend, that of gi. 
ving their Conſent to the making new, or repeal. 
ing old Laws, was invaded ; and a diſpenſing Pow. 
er, ſuch as rendred all our Laws precarious, and at 
the Will of the Prince, was exerciſed. Theſe, an 
a great many other Acts of abſolute Power are 
mentioned in that Act of Parliament, called Ile 
Bill of Rights. It would be to miſpend your Lord. 
ſhips Time, to mention all the > an there gi. 
ven: For, my Lords, the whole Tenor of the Ad. 
miniſtration then in being, was agreed by all to 
be a total Departure from the Conſtitution ; the 
Nation was at that Time united in that Opinion 
all but the Criminal Part of it. And as the Nati. 
on joined in the Judgment of their Diſeaſe, 6 
they did in the Remedy. They ſaw there wx 
no Remedy left, but the laſt; and when that Re. 
medy took Place, the whole Frame of the Govern- 
ment was reſtor d entire and unhurt. This (heweg 
the Excellent Temper the Nation was in at thut 
Time, that after ſuch Provocations from an Abuſe 
of the Regal Power, and ſuch a Convulfion, no one 
Part of the Conſtitution was alter d, or ſuffer'd the 
leaſt Damage; but on the contrary, the whole re. 
ceived new Lite and Vigor. | 

My Lords, As that Doctrine of unlimited Non. 
Reſiſtance was implicitly renounced by the whole 
Nation in the Revolution, ſo divers Ads of Parliz- 
ment afterwards paſs'd, expreſſing that Renunciati- 
on. I beg leave to read a few Paſſages out of the 
Laws that were then made. In the Firſt of Ki 
William and Queen Mary, was the Act for Abrogi- 
ting the Oaths of Supremacy and Allegiance, and 
appointing other Oaths. By that Act, the Declz- 
ration enjoin'd to be taken by ſeveral Adds in the 
Time of King Charles II. to this Purpoſe, That 
it is not lawful, on any Pretence what ſocver, to take 
up Arms againſt the King, was taken away. Then 
in the Second Seſſion of that Parliament, was the 
Act for declaring the Rights and Liberties of the 
Subject: In that Act Notice is taken, that the Late 
King James did endeavour to ſubvert and extirpate 
the Proteſtant Religion, and the Laws and Liberties 
of the Kingdom ; and the particular Inſtances of 
Male-Adminiſtration are ſet forth: Then it declares, 
that that unhappy Prince had abdicated the Govern- 
ment, and the Throne was thereby vacant ; and 
that it had pleaſed Almighty God to make the 
Prince of Orange the Glorious Inſtrument of deli- 
vering the Kingdom from Popery and Arbitrary 
Power. And if the Inſtrument, who brought about 
that Deliverance, be ſtiled Glorious, ſurely the 
Means uſed by him is (in Conſequence) approvel 
and applauded ; and His Late Majeſty is mentioned 
as the ſame Glorious Inſtrument, in the Act for 
paying the States- General the Charges of his Expe- 
dition. And ſurely this is an Approbation of the 
Means uſed by him, when that Act charges the Peo- 
ple with Six Hundred Thouſand Pounds for thoſe 
Means, v2. the Force he brought along with him. 
Bur if it thould be thought theſe Words are too 
2 and do not particularly approve the Re- 


iſtance at the Revolution; there came a Memo- 


rable Occaſion, when the Parliament had that Par- 
ticular. under their Conſideration; and that was, 
when they were conſidering whether they ſhould 
meddle with ſo tender a Thing, as the taking away 
the Benefit of the Law from a great many of the 
Subjects of the Kingdom; which was done by an 
Act in the ſame Second Seſſion of that Parliament, 
entituled, An Ad for preventing vexatious Suits, 

2 againſt 
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ainft ſuch as ated in order to the bringing in their 
1 . or for their Service. There they take no- 
tice, that at the Time of His Majeſty's Glorious 
Enterprize, for delivering this Kingdom from Po- 

ry and Arbitrary Power, and in Aid and Purſu- 
ance of the ſame, divers Lords, Gentlemen, and 
other good People well affected to their Country, 
did 10 as Lieutenants, Deputy- Lieutenants, Juſtices 


ol the Peace, or other Officers, Civil or Military, 


mo not ſufficiently authorized thereunto ; and did 
apprehend and put in Cuſtody ſeveral criminous 
and ſuſpected Perſons ; and did ſeize and uſe divers 
Horſes, Arms, and other Things ; and did enter in- 
to the Houſes and Poſſeſſions of ſeveral Perſons, and 
did Quarter, and cauſe to be Quartered, Soldiers 
and others there; which Proceedings, in Times of 
Peace and common Safety, would not have been 
warrantable : Yer that Act declares they were neceſ- 
ſry, in regard of the Exigence of Publick Affairs, 
and ought to be juſtified ; and provides an Indem- 
nity for thoſe who aQted in that Reſiſtance, from 
the _ that might be brought by their Fellow- 
Subjects. | 

My Lords, I ſhall conclude this Head with taking 
notice of the Form of Prayer, appointed by Royal 
Authority, for the Fifth of November, now dou- 
bly memorable : There is in that Form not only 
Thanks offer d to Almighty God for the Revoluti- 
on, but for the Succeſs given to thoſe Means that 
were uſed to bring about that wonderful Delive- 
rance : What elſe is the Meaning of rhanking God, 
for giving his late Majeſty a ſafe Arrival here, and 
making all Oppoſition fall before him, till he be- 
came our King and Governor ? 

But, my Lords, notwithſtanding the Juſtice of 
thoſe Steps that were taken to bring abour the Re- 
yolution, notwithſtanding the Temper and Prudence 
that was ſhewn in the Settlement of it, and the 
Sanction ſince given to it, not only by the Royal, 
but the whole Legiſlative Authority, Dr. Sacheve- 
rell hath condemned the Reſiſtance, ( which was 
the principal, if not the only Means) by which 
that Deliverance was wrought ; which was the laſt 
Thing I propoſed to ſhew to your Lord(ſhips. 

My Lords, This Article is divided into Three 
Branches: Firſt, The General Charge, that he ſug- 
geſts and maintains, that the Neceſſary Means uſed 
to bring abour the Revolution, were odious and un- 
juſtifiable. The Second and Third Branches are 
Particulars of that General; viz. That his late Ma- 
jeſty diſclaimed the leaſt Imputation of Reſiſtance ; 
and that to impute Reſiſtance to the Revolution, is 
to caſt black and odious Colours upon his late Ma- 
jeſty and the ſaid Revolution. 

To maintain this Article, I will not repeat the 
particular Words of the Sermon, in order to the 
Application of them; that is a Province which is 
aſſigned to another Gentleman, who will ſpeak after 
me: But I ſhall offer to your Lordſhips what I 
apprehend to be the clear Senſe and Meaning of 
thoſe Paſſages in the Sermon, which maintain this 
Article. In the Eleventh Page of the Quarto Edi- 
tion, he lays down a General Poſition, of the ut- 
ter Illegality of Reſiſtance , upon any Pretence 
whatſoever. He ſays, there are ſome who deny this 
Poſition, who are New Preachers, and New Poli- 
ticians, who teach divers Antimonatchical and per- 


nicious DoCtrines. He goes on, and ſays, They do 
not only deny this Poſition, but urge the Revoluti- 
on in Defence of their Denial; that is, by produ- 


cing that as an Inſtance of a juſtifiable Reſiſtance. 
— againſt theſe Men, as endeavour- 
ol. IV. 
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which I have 
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ing to caſt black and odious Colours on the late 


King and the Revolution; whereas he ſays, the 
King diſclaimed the leaſt Imputation of Reſiſtance 
by his Declaration; and the Parliament diſowned 
it, becauſe they declare they only fill d a vacant 
Throne, without taking notice how it became ſo; 
and they burnt a Book which alledg'd Conqueſt, be- 
cauſe it had that Ingredient of Refiſtance in it. 
This Extract out of the Sermon makes out the 
Firſt Article, which is, his condemning the Re- 
ſiſtance, which the Commons call the Neceſſary 
Means uſed to bring about the Revolution. For 
firſt, that general Poſition of his condemns Reſiſtance 
in any Caſe whatſoever. Secondly, he introduces 
ſome as denying this Pofition, and faſtens a vile and 
odious Character upon them. Thirdly, he makes 
thoſe that deny this Doctrine object to it an Au- 
thority or Preſident of a lawful Reſiſtance, viz. 
that at the Revolution; but, my Lords, this he does 
only to give up the Lawtulneſs of that Reſiſtance, 
and condemn that as well as any -other. For, 
Fourthly, he anſwers this Objection, by denying 
there was any Reſiſtance in that Caſe, a Fact as 
clear as the Sun at Noon-day, and which all the Na- 
tion ſaw and rejoiced at. He brings the late King 
and the Parliament to witneſs againſt any Reſiſtance 
in the Revolution ; and yet he has ſhewn by two 
Quotations out of the Prince of Orange's Declara- 
tion, one in his Anſwer, and the other in the Printed 
Sermon, that his late Majeſty was ſo far from diſ- 
claiming Reſiſtance, that he avowed it, and invited 
the Subjects of this Kingdom to join in that Re- 
ſiſtance; for in his Anſwer, he cites that Paſſage in 
his Declaration ; wherein his Majeſty takes notice, 
that he carried a Force with him, ſufficient, by the 
Bleſſing of God, to defend him from the Violence 
of Evil Counſellors ; and that he deſigned that Ex- 
pedition to oblige King Janes to call a Free Parlia- 
ment: And by his Quotation of another Paſſage in 
the Prince of Oranges Declaration, it appears his 
late Majeſty was, by divers Subjects of King James s, 
Invited to and Aſſiſted in that Expedition; which 
being an Expedition by Force, to oblige that King 
to call a Free Parliament, doth it not carry in it a 
lain and manifeſt avowing of Reſiſtance 2 My 
Linds, as to what he ſays in relation to the Parlia- 
ment's diſowning any Reſiſtance at the Revolution, 
by aſſerting, that they ſer the Crown on the King's 
Head on no other Title than that of the Vacancy of the 
Throne, that appears to be directly otherwiſe from 
the ſeveral Paſſages in divers Acts of Parliament 
ore-mention'd : To which I only 
add, that in the Conference between the Two Houſes, 
previous to the ſettling the Crown on the King's 
Head, the Word Abdicated was inſiſted upon and 
carried; for that it included in it the Male-Admini- 
{tration of King James, which the Word Deſerted 
(deſired to be uſed inſtead of it) did not: And 
this appears by the Journal. He therefore — 
that there was Reſiſtance at the Revolution, an 
that the late King and the Parliament avowed that 
Reſiſtance; and he pretending to defend it only by 
denying thoſe Facts, hath (by a neceſſary Implica- 
tion) aſſerted , That that Reſiſtance was not an Ex- 
ception to his General Rule, but ſtands condemned 
by it. : 
"My Lords, I ſhall not enter upon the Conſidera- 
tion of the Doctor's Anſwer to this Article, be- 
cauſe I don't know whether his Council will think 
fir to abide by it; nor would I meddle with any 
Thing that is proper for the Reply, 
Kkkkk2- 
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And the Doctor expreſly affirms in this Place 
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The Sum of the whole Proof is this: The | 
| Doctor lays down a Doctrine, condemning Reſi- that the King diſclaim'd the leaſt Imputation of 
|} ſtance in all Caſes whatſoever : He makes thofe Refiſtance ; he aſſerts it as a thing notorious Which 

who deny this Doctrine, Aſſerters of Antimonar- no Body could be a Stranger to: He ſays, the King a 


chical Principles: He takes notice of the Revolu- 
tion, only to give it up: He admits, that if there 
were Reſiſtance in that Caſe, that it was as unlaw- 
ful as any other Reſiſtance. He aſſerts that to be 
true, which every one knows to be falſe : He ſays, 


the late King diſclaimed the leaſt Imputation of 


Reſiſtance; the Parliament diſown'd it; and they 
who ſay there was any Reſiſtance in it, caſt black 
and od ious Colours on the late King and the Re- 
volution ; and conſequently, he condemns the Reſi- 
ſtance uſed to bring about the Revolution, which is 
the Matter of the Firſt Article. 

This, my Lords, is what the Commons rely up- 


on, to maintain and make out the Firſt Article of 


their Charge againſt the Criminal at the Bar; and 
they refer the Conſideration of it to your Lordſhips 


* 


Wiſdom and juſtice. 
Mr. So/licitor M. Lords, It falls to my Share, 


General. to ſtate to your Lordſhips the 
ſeveral Paſſages in the Sermon preach d at St. Pau“ 8, 
which the Commons rely upon as a Proof of the 
Firſt Article; and to ſhew the particular Weakneſs 


diſclaim d it folemnly ; he diſclaim'd it in his De: 
claration. 

And he as plainly affirms, That to impute Re. 
ſiſtance to the — is to caſt Black = 
Odious Colours upon his late Majeſty and the Rey. 
lution ; for he firſt lays down the utter Illegality of 
Reſiſtance upon any Pretence wharſoever, as a Funda. 
mental Doctrine; and then acquaints his Audito 
that his Adverfaries thought they could effeQually 
ſtop his Mouth, and had him ſure and unanſwerable 
On this Point, when they urgd the Revolution in 
their Defence; but that they were the greateſt Ene. 
mies to the King and to the Revolution, who endez- 
— 2 to caſt ſuch Black and Odious Colours upon 

22 N 

Now this Point, which he ſays his Ad verſuries 
thought they had him ſure and unanſwerably upon 
is plainly the Point of Reſiſtance, which he had af. 
ferred ro be Illegal upon any Pretence whatſoever . 
and others, he ſays, had denied, and had urg'd the 
Revolution in their Defence. 

And the urging of the Revolution in that Caſe 
as an Inſtance of the Legality of Kefiſtance, in Op: 


and Inſufficiency of the Anſwer given to this poſition ro his general Doctrine, is what he calls caſt- U 
Charge. . ing Black and Odious Colours upon the King and tlie 2 
The Charge is, That the Gentleman at the Bar Revolution; for his Argument runs thus. All Re— ir 
doth ſuggeſt and maintain, That the neceſſary ſiſtance is utterly Illegal; the King diſclaim'd the tk 
Means us d to bring about the late Happy Revo- leaſt Imputation of Reſiſtance; the Parliament fer H 
lution, were Odious and Unjuſtifiable ; Thar his the Crown upon his Head upon no other Title than al 
late Majeſty, in his Declaration, diſclaim'd the leaſt that of the Vacancy of the Throne; and burnt a 
Imputation of Reſiſtance ; and, That ro impute Re- Book becauſe it aſſerted a Title by which Reſiſtance ſi 
ſiſtance to the Revolution, is to caſt Black and Odi- was ſuppoſed; and therefore to impute Reſiſtance to N 
ous Colours upon his late Majeſty and the faid Re- the Revolution, is to caſt Black and Odious Colours 8 
volution. upon his late Majeſty and the Revolution. 1 
The Paſſages upon which the Firſt Article is This, my Lords, is the Force of his Reaſoning, a 
founded, are in the Eleventh and Twelfth Pages of and the plain and obvious Senſe of this Part of the h 
this Sermon; where Dr. Sacheverell having firſt Paragraph; and therefore fully makes out the he 
aſſerted, © That the grand Security of our Govern- Charge of his aſſerting and maintaining, that to lu 
« ment, and the very Pillar upon which it ſtands, impute Reſiſtance to the Revolution, is to caft Black fil 
is founded upon the ſteady Belief of the Sub- and Odious Colouis upon his late Majeſty and the ſo 
4 jects Obligation to an Abſolute and Unconditional ſaid Revolution. | R 
« Qbedience to the Supreme Power in all Things I come now to conſider the Anſwer he makes to by 
« Lawful, and the utter Illegality of Reſiſtance up- this Article, which he divides into Three Parts. th 
on any Pretence wharſoever ; which, He ſays, has ** And firſt, he denies that he doth Suggeſt and CC 
„been lately exploded and ridiculed, goes on in © Maintain, that the neceſſary Means uſed to bring 3 
theſe Words : about the happy Revolution were Odious and Un- 
„ Our Adverſaries think they effectually ſtop our ** juſtifiable ; and ſays, that he doth not affirm in ne 
“ Mouths, and have us ſure and unanſwerable on any Part of that Sermon any thing concerning ar 
« this Point, when they urge the Revolution of this “ the neceſſary Means uſed to bring about the hap- 
<« Day in their Defence; but certainly —_—_— the © py Revolution; the ſaid Henry Sacheverell is ſo in 
4 greateſt Enemies of that, and his late jeſty, © far from reflecting on his late Majeſty or the happy ge 
“ 2nd the moſt ungrateful for the Deliverance, who Revolution, that he endeavours in that Sermon Pc 
« endeavour to caſt ſuch Black and Odious Colours to clear the Revolution, and his late Majeſty, uy 
“ upon both. Hoy often muſt they be told, that *- from the Black and Odious Colours which their 
<« the King himſelf ſolemnly difſclaim'd the leaſt © greateſt Enemies had caſt upon Both. 7 fo 
Imputation of Refiftance, in his Declaration? Now 'the material Part of the Anſwer to this th 
« And that the Parliament declar'd, that they ſet Branch of the Article is, That he denies his ti 
e the Crown on his Head upon no other Title but © maintaining that the neceſſary Means uſed to bring 
“ that of the Vacancy of the Throne? And did © about the Revolution were Od ious and Unjuſti- cd: 
& they not unanimouſly condemn to the Flames ** fiable, and his affirming any thing concerning Cc 
ce that infamous Libel, that would have pleaded the © thoſe neceſſary Means. But this is no more than Je 
ce Title of Conqueſt, by which Reſiſtance was ſup- ſaying that he has affirmed nothing by the Words th 
« nos'd ? 1 Neceſſary Means ; and 'tis very true, that the -an 
Theſe Words the Commons apprehend to be a Words Neceſſary Means are not uſed in any Part of la 
full Proof of the Aſſertions charg d in the Firſt Ar- the Sermon. 7 n ſh 
ticle, for Reſiſtance was the neceſſary Means uſed But no Body will fay, that tis requiſite to charge hit 
to bring about the Revolution. the Aſſertion in the very Words. e W 
| And 


him to make any uſe at all of this 


0 

I 7 2 

And therefore if Reſiſtance was neceſſary, and the 
Meins uſed, in that extraordinary Caſe of the Re- 
volution, he has aſſerted the Means to be Odious 
and Un juſtifiable, tho' he has done it in other Terms, 
and by Words more particular and expreſs. 

And as to that Part of the Article whereby he 
« js charged with Suggeſting and Maintaining, That 


« his late Majeſty in his Declaration diſclaimed the 


« [eaſt Imputation of Reſiſtance: 

« He acknowledges himſelf ro have made this 
« Suggeſtion; bur ſays, that he made it not in 
« Dithonour, but in Vindication of his Majeſty ; 
« the Reliſtance he repreſents the King to have Diſ- 
claimed, being ſuch a Reſiſtance as tended to the 
« Conqueſt of this Realm; for which he refers to 
« that Part of the Declaration which is Printed at 
« the Bottom of the Eleventh Page in the Sermon; 
« and upon this Ground he obſerves, that there 
« are theſe other Pallages in the Declaration 
« We have thought fit to go over to England, and 
* to carry over With us a Force ſufficient, by the 
« Bleſſing of God, to defend our ſelves from the 
“Violence of evil Counſellors. ------ We think fit to 
declare, that this our Expedition is intended for 
« no other Deſign than to have 4 free and lawful 
« Parliament Aſſembled. 

Now in this part of his Anſiver Doctor Sache- 
verell admits, that he made the Suggeſtion char- 
ged upon him, in the ſame Words that are uſed 
in the Article; but defends himſelf by alledging, 
that the Commons have miſtaken his Meaning, ---- 
He meant only, that the King diſclaim'd a Reſiſt- 
ance which tended to Conquett. 

But *tis clear and plain, that the Words have no 
ſuch limited or reſtrain d Senle, and that the 
Meaning he would now put upon them is a meer 
Shift and Evaſion ; for the Propoſition is General, 
The King Diſclaim'd the leaſt Imputation of Reſiſt- 
ance : And the uſe he makes of it ſhews, that 
his Meaning was as General as his Words; for 
he is Replying upon thoſe who urge the Revo- 
lution in Anſwer to his general Poſition, That Re- 
ſiſtance is utterly illegal upon any Pretence what- 
ſoever; and how does he anſwer the Caſe of the 
Revolution, or is it poſible to be anſwer d, but 
by ſaying, that there was no Reſiſtance at all in 
the Revolution; the King, who was principally 
concern d in it, diſclaim'd the leaſt Imputation of 


Reſiſtance? | 


The Queſtion is ſtated upon Reſiſtance in ge- 
neral ; Whether Reſiſtance in any Caſe, or upon 
any Occafion, be lawful? 

And therefore, if the Lawfulneſs of Reſiſtance 


in any Caſe be allow'd, 'tis impoſhble that his 


general Aſſertion ſhould ftand ; and tis equally im- 
poſſible to get clear of the Objection, without de- 
nying the Refiſtance. 2 . 
Doctor Sacheverell was aware of this, and there- 
fore denies that there was any Reſiſtance at all in 
the Revolution, and ſays, That the leaſt Imputa- 
tion of it was ſolemnly diſclaim'd and diſavow d. 
For had he ſaid, in expreſs Terms, that the King diſ- 
daim d all Imputation of Reſiſtance that tended to 


Conqueſt, this wou d have been no Anſwer to the Ob- 


jection: For if there was any Reſiſtance, tho not 
the particular Reſiſtance which the King diſclaim d; 


and if that Reſiſtance which was us d be agreed to be 
lawful, his fundamental Doctrine muſt certainly be 


ſuppuſe 


ertion, his 
Words plainly ſpoke his Meaning, and repreſent 


ſhaken. And therefore if your Lordſhi 
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the King to have diſclaim'd all Reſiſtance what- 
muy: P "972 

ut he excuſes the making of this Suggeſtion. 
by declaring, * That he mor). it not in Binder. 
but in Vindication of His Majeſty; and therefore 
** whether he was miſtaken or not in expreſſing 
„ himſelf, as if the late King had diſcliim'd all 
** Imputation of Reſiſtance, when he meant there- 
* by, that the late King diſclaim'd the Imputation 
** of a Defign of Conqueſt, he humbly conceives 
N. ſuch a Suggeſtion, plainly defign'd for the Honour 

* of the late King, cannot in any reaſonable Con- 
* ſtruction be thought a Reflection upon his fi! 
late Majeſty, or deem'd any high Crime or Miſ- 
** demeanor. 

My Lords, had theſe Words been ſpoken in Vin- 
dication of his late Majeſty, our great and glorious 
Deliverer, the Commons, who have ſo much at 
Heart the Honour of the late King, and the Juſtice 
of the Revolution, had never charg'd them upon 
this Gentleman as a Crime. 

But they carry with them the higheſt Reflection 
upon the Honour and Juſtice of his Majeſty ; for 
they ſuppoſe that he denied the Lawfulneſs of Re- 
ſiltance when he was actually engag d in it, and 
diiclaim'd the leaſt Imputation of Reæſiſtance when 
he brought over an Army on purpoſe to maintain 
that Reſiſtance, ro which all the People of England 
were invited and encourag d by his Declaration. 

And this Aſſertion, of the King's diſclaiming all 
Reſiſtance, could never be meant in Vindicacion of 
his Majeſty from any Imputation of a Deſign of 
Conqueſt; for there was no Occaſion for vindicating | 
the King upon this Point, the Subject-Matter of 
the Diſcourſe did not lead him to it; for the Buſi- 
nels of the Sermon, or of this rear Paragraph, 
is not to vindicate the Honour of the King from any 
ſuch Aſperſion, or to maintain the Liberties of Eng- 
land, by aſſerting, That the Conſtitution of Govern- 
ment {ti'] remains, and was not broken and diſſolved 
by Conqueſt at the Revolution: Had that been his 
Ground, his Miſtake had been more excuſible; for 
then it had been proper to have urg'd that there was 
no Step taken towards the Revolution, which look'd 
like a Deſign of Conqueſt ; and that the armed 
Force which was uſed in it, and had the Appearance 
of ſuch a Deſign, was not intended to conquer; for 
the King, who commanded it, diſclaim'd all Impu- 
tation of Reſiſtance that tended to Conqueſt. Upon 
ſuch a Queſtion theſe things had been very properly 
urg d, and there might have been ſome Indulgence 
to a general Expreſſion, that in any Propriety of 
Speech could have received ſuch a Meaning. 

But when the Queſtion is not, Whether the Re- 
volution was brought about by Conqueſt, or what 
would be the Conſequence of ſuch an -Aﬀertion, 
either in regard to the Honour of the King, or the 
Condition of the People, . there can be no Colour 
for ſaying that he meant by this, general Expreſſion, 

Which carries no ſuch Meaning in it ſelf, that the 
King diſclaim'd Conqueſt, or a Reſiſtance which 
tended to Conqueſt only. | ; | 
_ Eſpecially, my Lords, when the Subje N. Matter 
of his Diſcourſe. naturally led him to affert this Pro- 
poſition in the common and ordinary Senſe which 
the Words import: For he is afferting the Doctrine 
of abſolute Non · Reſiſtance; and ſhewing, that the 
Lawfulneſs of the Revolution was no Argument a- 
gainſt it; and why ? Becauſe the King diſclaim d 
the leaſt Imputation of Reſiſtance; there was no 
ſuch wicked Ingredient as Refiſtance in it; no 

| other 

4 


— 
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other Anſwer would have ſerv'd him; and therefore 
it can never be ſuppos d that he meant to clear the 


King from any Deſign of Conqueſt, or intended to 


ſay any thing in Vindication of his Majeſty upon 
that Head. | 

And in Truth, it is an apparent Scandal upon the 
Memory of the late King, to fay there was any 
Occafion to clear him from this Imputation; his 


Actions ſpoke the Juſtice and Sincerity of his In- 


tentions; his Buſineſs was not to conquer and en- 
{lave us, but to deliver us from Popery and Slavery, 
the moſt dreadful Calamities that could befal us, 
and to reſettle and eſtabliſh our Conſtitution both 
in Church and State. This was the Ground of the 


Glorious Enterprize he undertook, and the general 


Aim and Deſign of all his Labours through the whole 
Courſe of his Reign. | 

- "Tis therefore plain, that what Doctor Sacheve- 
rell ſays in his Anſwer, in Excuſe of his Aſſertion, 
relating to the King's diſclaiming all Imputation of 
Reſiſtance, was rather made to the Diſhonour, than 
in Vindication of his Majeſty ; for there was no 


Colour to ſuggeſt that he needed any ſuch Vindica- 


tion or Defence. 
And that the King did not diſclaim all Imputa- 


tion of Reſiſtance, is evident, even from that Parr 
of his Declaration which is cited in the Anſwer, 
whereby © He declares to the People (to encourage 
them to join with him) that he had brought over 


44 à ſufficient Force to defend himſelf from the Vio- 


« lence of evil Counſellors- And that his Expedition 
& was deſign d to have a free and lawful Parliament 
« aſſembled, which was a plain Force upon the 
4 Executive Power that was directed by thoſe evil 


« Counſellors, who, by ſubverting the Liberties of 


« Corporitions, and praQtifing upon the Freedom 
« of Elections, never intended that any fuch free 


4 ox lawoful Parliament ſhould be aſſembled. 


This is plain Reſiſtance in the Senſe that Doctor 
Sacheverell takes the Word; and is ſo far from a 
uſtification, that there is no Colour to ſay, that his 
ajeſty di:claim'd the leaft Imputation of Re- 


fiſtance. 


As to the laſt Branch of the Article, whereby he 
is charg d that he ſuggeſts and maintains, That 
to impute Reſiſtance to the Revolution, is to caſt 


4 hlack and odious Colours upon his late Majeſty 


« 2nd the ſaid Revolution; he denies that he ſuggeſts 
„ or maintains any ſuch Poſition. 

But this Negative is fully anſwer'd by what has 
been offer d to your Lordſhips upon the firſt Head 
of this Article, his aſſerting, That the neceſſary 


Means uſed to bring about the Revolution were 


odious and unjuſtifiable; for if Reſiſtance be utterly 
illegal upon any Pretence whatſoever, and there was 
Refiſtance in the Revolution, it neceſſarily follows, 


that to impute Reſiſtance to the Revolution, is to 


caſt black and odious Colours upon it. And this is 
expreſly aſſerted by his ſtating the Caſe of the Re- 
volution, in. which there was Refiſtance, as an Ob- 


jection to his general Doctrine of Non-Reliſtance 


upon any Pretence whatſoever ; and then anſwering 
this Obſection, by ſaying, That the urging of the 
Revolution, as an Inſtance of the Legality of Re- 
ſiſtance, was caſting black and odious Colours up- 
on his late Majeſty and the late Revolution: For 
there could be no black or odious Colours caſt, bur 
from the ſhaking that fundamental Doctrine of Ab- 
ſolute Non-Refiltance, the Belief of which he aſ- 


ſerts to be the Pillar upon which the Government of 


England ſtands. © 


And therefore the imputing of Reſiſtance to the 
Revolution muſt, according to the Principle he lays 
down, caſt black and odious Colours upon the Re. 
volurion, and upon the great and glorious Inftry. 
ment of it, his late Majeſty, by whom it was hap- 
pily brought about. | | 

And Doctor Sacheverell himſelf, by the ſubſe. 
_ Part of his Anſwer, ſeems to think that this 

ſſertion is fairly and plainly inferr'd from the Tenor 
of his Diſcourſe. | 

For he is pleaſed to excuſe it, by ſaying, © That 
he intended to apply it not to ſuch Perſons who 
impute Reſiſtance to the Revolution, of whom he 
* affirms nothing; but to thoſe new Preachers, and 
* new Politicians, who teach in Contradiction both 
* to the Goſpel and the Laws, that the People 
have the Power inveſted in them, the Fountain 
and Original of ir, to cancel their Allegiance at 
* their Pleaſure, and call their Sovereign to Account 
* for High-Treaſon againſt his Subjects, and who 
urge the Revolution in Defence of ſuch Princi- 
- — and that, unleſs thoſe who impute Re- 
* fiſtance to the Revolution be the ſame with thoſe 
** new Preachers and new Politicians, he affirms 
* nothing concerning them. | 

But, my Lords, this Part of his Anſiver is fir 
from excuſing or extenuating his Crime; for if a 
Propoſition be true, it will loſe nothing of its 
Weight and Force, though the vileſt Man upon 
Earth ſhould make uſe of it ; and it can be no Ar- 
gument againſt a true Principle, that it has been 
made uſe of to ill Purpoſes, and to maintain Pofi- 
tions which are not warranted by it. Tis rather an 
Aggravation of his Crime, and a high Reflection up- 
on the Commons, and the Juſtice of this Proceeding 
to ſuppoſe that any ſuch wicked Conſequences as 
he mentions, can poſſibly be inferr'd from defending 
the Reſiſtance at the Revolution: And the Queſtion 
is, Whether Doctor Sacheverell himſelf aſſerts, that 
to impute Reſiſtance to the Revolution, be to caſt 
black and odious Colours upon it; and not, OF 
WHOM he affirms the caſting ſuch black and 
odious Colours? 

I go on tothe laſt Part of his Anſwer to this Article 
where he ſays, * Thar upon the ſtricteſt Search into 
his faid Sermon preach d at St. Paul s, he doth not 
** findthat he hath given the leaſt colourable Pretence 
for the Accuſation exhibited againſt him in this firſt 
* Article, but barely by his allerting the utter Ille- 
** gality of Reſiſtance to the Supreme Power upon 
** any Pretence whatſoever ; for which he conceives 
** he has the Authority of the Church of England, 
© which has taught and inculcated this Doctrine in 
her Homilies------ And he doch further infiſt, Tuat 
this Aſſertion is agreeable to and warranted by 
* the Common Law of England, and divers Acts 
„of Parliament now remaining in full Force. 


Now it muſt be agreed, that there is no coloura- 


ble Pretence to charge him with Suggeſting and 


Maintaining that the Reſiſtance us d at the Revolu- 
tion was Odious and Unjuſtifiable, if the Doctrine 


of the utter Illegality of Reſiſtance upon any Pretence 


rhatſoever be true; for upon this Principle his 


Cenſure is juſt, and it muſt necetiirily follow, that the 


Reſiſtance us d in bringing about the Revolution is 


not to be maintained. | 
And therefore the Commons ſhould. think them- 
ſelves ungrateful for the Deliverance, if they did 
not vindicate the Honour of rhe late King, and of 
thoſe IIluſtrious Perſons, who, upon his Invitation, 
detended the Conſtitution at that time by Reſiſtance, 
9 and 


2 


rable and Jult, 

They had Reaſon to hope, that after ſo many 
Years had paſs'd in a happy Enjoyment of all the 
Advantages of a Free-born People, and at a Time 
when the Subjects of this Kingdom are in the full 
poſſeſſion of their Rights and Liberties under Her 
Majeſty's Gracious Protection, and the wiſcit and 
bappieſt Adminiſtration that England ever ſaw, that 
no Body could have been ſo wicked as to caſt an 
Odium upon the neceſſity Means whereby theſe 
Bleſſings were obtain'd, and are continued to us. 
Bur ſince, notwithſtanding our blefled Deliverance 
from Popery and Arbitrary Power, and the Benefits 
we enjoy by reſtoring the Conſtitution both in 
Church and State; and above all, by Her Majeſty's 
happy Adminiftration, which has improv'd the 
Luſtre of the Crown to the Honour of the Nation, 
and the common Benefit of every particular Subject; 
yet there are Men of reſtleſs and turbulent Spirits, 
Enemies to the Revolution, who are continually 
urging the Reſiſtance then uſed as a Fundamental 
Error, fatal ro every thing that has been built upon 
it: This, my Lords, ftrikes ſo directly at the pre- 
ſent Eſtabliſhment, that the Commons think it their 
indiſpenſible Duty to demand your Lordſhips Judg- 
ment upon this important Subject. 

And they think ir the more neceſſary at this 
time, becauſe tis plain and obvious to every one's 
Qbſervarion, that ſince the late Attempt made by 
the Pretender, this Principle of rhe utrer Illegaliry 
of Reſiſtance upon any Pretence whatſoever, has been 
eſpous'd and maintaind with more than ordinary 
Warmth and Zeal; and the Commons apprehend, 
that it can have no other Aim or Tendency than to 
blacken the Revolution, and thereby to ſhake the 
Foundation of our preſent happy Settlement. 

Your Lordſhips will therefore, in your great Wiſ- 


dom, conſider the Conſequences of this Aſſertion, 


in regard to her Majeſty, the Proteſtant Succeſſion, 
and the future Happineſs of this Kingdom. 

The Commons muſt always reſent, with the ut- 
molt Deteſtation and Abhorrence, every Pofition 
that may ſhake the Authority of that Act of Parlia- 
ment, whereby the Crown is ſettled upon her Maje- 
ſty, and whereby the Lords Spiritual and Temporal, 
and Commons, do, in the Name of all the People 
of England, moſt Humbly and Faithfully ſubmit 
themſelves, their Heirs and Poſterities, to Her Ma- 
jeſty, which this general Principle of Abſolute Non- 

eſiſtance muſt certainly ſhake. 

For if the Reſiſtance ar the Revolution was ille- 
gil, the Revolution ſettled in Uſurpation, and this 
Act can have no greater Force and Authority than 
an Act paſs'd under a Uſurper. 

And the Commons take Leave to obſerve, that 
the Authority of this Parliamentary Sertlement 
is a Matter of the greateſt Conſequence to maintain, 
in a Caſe where the Hereditary Right to the Crown 
is conteſted ; for her Majeſty's moſt bitter and im- 
placable Enemies, the Friends of the Pretender, 
(who all aſſert the utter Illegality of the Reſiſtance 
uſed at the Revolution) can advance his Title to the 
Crown, and call him King, upon no other Ground 
than the Pretence of an Hereditary Right. 

The Commons therefore, our of the moſt pro- 
found Duty and Allegiance which they owe, and 
ſhall ever pay to her Majeſty, and to maintain the 
Security of her Government, and guard her Throne 
azainſt every Inſinuation that may promote or favour 
the Intereſt of the Pretender, think themſelves 

obliged to take Notice of this Aſſertion, as tending 
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and declare that this Reſiſtance was Lawful, Honou- to weaken the Authority of this Act of Parliament, 


whereby her Majelty's Title is declared. 
Your Lordſhips will likewiſe confider of what 


Conſequence, the Diſhonouring of the Revolution. 
may be ro Poſteriry, and the future Happineſs of 


this Kingdom i a, Proteſtant Succefſion to the Crown. 
For by the ſame AR, all Perſons who ſhall hold 
Communion with the See of Rome, or ſhall Marry 
Papiſts, are declared uncapable to Inherir, Polleſs 
or Enjoy the Ciown. And *tis Enacted, That the 
Crown and Government ſhall from time to time de- 
ſcend to, and be enjoyed by, ſuch Perſons being 
Proteſtants, that ſhould have Inherited and Enjoyed 
5 3 in caſe ſuch Popiſh Prince were naturally 
ead. | 

And the immediate Proteſtant Succeſſion in the 
Illuſtrious Houſe of Hanover, is likewiſe ſettled by 
an Act of the ſame Reign. 

This ſhews of what Importance it is, to the pre- 
ſent and future Happineſs of this Kingdom, to clear 
his late Majeſty and the Revolution from thoſe 
Black and Odious Colours which this Gentleman 
has caſt upon Both. 


But, my Lords, he makes it part of his Defence, 


that his Aſſertion is agreeable to the Common Law 
of England, and divers Acts of Parliament now re- 
maining in Force. 

The Gentleman that ſpoke before me, has ſhewn 
how far that Aſſertion is a direct Contrad iction to 
ſeveral Acts of Parliament; and therefore I ſhall 
only ſay, that it can never be ſuppos'd that the 
Laws were made to ſet up a Deſpotick Power to de- 
{troy themſelves, and to warrant the Subverſion of a 
Conſtitution of Government which they were de- 
ſign d to Eſtabliſh and Defend. 

This would be a ſtrange, abſurd and contradictory 
Imagination, and was thought ſo at the Revolution 
by the wiſeſt Men of that Time, by the beſt Friends 
to the Monarchy, and Men the moſt Eminent for 
their Sufferings in the Cauſe of the Church. 

And ir appears, by the ſeveral Inſtances mention'd 
in the Act declaring the Rights and Liberties of the 
Subject, and ſettling rhe Succeſſion of the Crown, 
that at the Time of the Revolution there was a to- 
tal Subverſion of the Conſtitution of Government 
both in Church and State, which is a Cale that the 
Laws of England could never ſuppoſe, provide for, 
or have in view. 

And the ſame Anſwer may with equal Reaſon be 
applied to the general Doctrine of the Church, ex- 
preſs d in her Homilies. i 

This, my Lords, is what I have to offer to your 
Lordſhips in Maintenance of the firſt Article; I 
am ſenſible how defeRive I have been, but what I 
have failed in, will be abundantly ſupplied by the 
Gentlemen who are appointed to aſſiſt in maintain- 
ing this Article. | 
Sir John Holland. VI Y Lords, The preſent Con- 

fideration is of the greateſt 
Importance; no leſs, than whether ſo many of 
your Lord{hips, and the Commons of Great Bri- 
tain, who took up Arms ar the Revolution, and 
were then thought Patriots of your Country, were 
really Rebels; whether our late Deliverer was an 
Uſurper; and whether the Proteſtant Succeſfion is 
Legal and Valid. | | SON 
All theſe Conſiderations depend upon the Law- 
fulneſs of the Reſiftance at the Revolution. That 
there was a Reſiſtance, is moſt plain, if taking up 
Arms in Torkſhire, Nottinghamſhire, Cheſhire, and 
almoſt all the Counties of England ; if the _ 
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tion of a Prince's own Troops to an Invading Prince, 
and turning their Arms againſt their Sovereign, be 
Reſiſtance. But if Subjects be obliged to Ahſolute 
and Conditional Obedience, the Convention of the 
States, the Settlement and Entail of the Crown by 
them, and the further Settlement in the Proteſtant 
Succeſſion under that Settlement, muſt, from that 
Reſiſtance, be unlawful and void. : 

The Criminal was aware of this Juſt Objection 
to his general Doctrine, when apply d to the Re- 
volution; as appears from his Endeavouring, upon 
ſecond Thoughts, to conceal it by his Marginal Note, 
to hint, that by Reſiſlance he meant Conqueſt. And 
no wonder he end eavour'd to colour ſo bold a Stroke, 


which he could not but expect to hear of with the 


utmoſt Reſentment from the Government. 
But it ſo falls out, my Lords, that what he truſted 
to for a Screen, aggravates the Heinouſneſs of his 


Crime; for it ſhows, that he inſtils into his Audi- 


tors thoſe Notions from the Pulpit, which he dares 
not own in Print. Nothing can be more manifeſt, 
than that he could not by Reſiſtance mean Congueſt, 
even from his own Expreflions : For in the very 
next Period, he ſays, And did they not, i. e. the Par- 
liament, unanimouſiy condemn to the Flames (as it 
juſily deſerved) that infamous Libel, that would have 
pleaded the Tile of Conqueſt, by which Reſiſtance 
was ſuppoſed ? So that he knew em to he diſtinct 
Notions ; and indeed ſo they mult be, becauſe one 
_ be without the other. 

t is an unaccountable Preſumption, that he could 
ſuppoſe ſo weak a Pretence could paſs upon the 

orld; but much more ſurprizing it is, that he 
could apprehend ſo mean a Subterfuge could prevent 
your Lordſhips Juſtice. But from hence the Com- 


mens obſerve, that he is a Concealed Man, and of ſocver, that the true diſtinguiſhing Chara#criſtick of 


a Dangerous Spirit : And as ſuch we have brought 
_ hither to reform him, and to bean Example to 
Others. 


My Lords,The Commons would not be underſtood, 


as if they were Pleading for a Licentious Reſiſtance; 
as if SubjeQs were left to their Good-will and Plea- 
ſure, when they are to Obey, and when to Reſiſt. 
No, my Lords, they know they are obliged by all 
the Ties of Social Creatures, and Chriſtians, for 
Wrath and Conſcience-ſake to ſubmit to their Sove- 
reign. The Commons do not Abet Humourſome 
Factious Arms: They aver em to be Rebellions. 
But = they maintain, that that Reſiſtance at the 
Revolution, which was ſo Necellary, was Lawful 
and Juſt from that Neceſſity. | 
We do agree that the Laws concerning Obedience, 
both Human and Divine, are very Expreſs and Pofi- 
tive; and no wonder that the Homihes and Fathers 
dead and living, follow the ſame way of expreſſing 
our Duty in general Terms. We readily grant this, 
but it does not follow that there can be no Ex- 
ceptions from theſe General Rules in Conſcience. 
There is no Law more Poſitive and Expreſs than 
that which enjoins the Obſervation of the Sabbath, 
for therein we are commanded to do no manner of 
work, But yet we know, that Neceſſity makes an 
Allow'd Exception to that General Law. And the 
Reaſon why that Neceſſity is allow'd as a juſt Ex- 
ception to that poſitive Law, will guide us to know, 
what Laws will admit of Exceptions from Neceſſity, 
and what Not. The Reaſon our Divine Lawgiver 
aſſigns is, becauſe the Sabbath was made for Man, 
and not Man for the Sabbath; from whence plainly 
follows this Corollary ; That where there is a Pofi- 
tive Law, and that Law reſpects not ſome Principal 
End for which Man was made, there Neceſſity may 


make a juſtifiable Exception, how expreſs ſoever 
that Law is. | 

Now, my Lords, whether Government was made 
for Man, or Man for Government, will eaſily appeat 
from this ſhort Obſervation, That Man was made 
in a State of Perfection; and the Rectitude of that 
State ſuppoſes the Abſence of all thoſe Crimes 
which are the Objects of Government, and which 
Government is to Reform. And therefore Govern- 


ment could not be one End of Man's Creation; and 1 
theſe general Rules of Obedience may, upon 3 c 
Real Neceſſity, admit a Lawful Exception; and 0 
ſuch a Neceſſary Exception we aſſert the Revolution ( 
to be. | : a 

Tis with this View of Neceſſity, only Abſolute et 
Neceſſity of Preſerving our Laws, Liberties and Re- tc 
ligion ; tis with this Limitation that We defire to be d 
underſtood, when Any of us ſpeak of Reſiſtance in L 
general. The Neceſſity of the Reſiſtance at the Re- th 
volution was at that Time obvious to every Man, th 
Every one, who either was not, or did not find his of 
eaſy Mind, prepar'd to be a\Tool ro Popery and pc 
Slavery, dreaded the Inſtances of that Neceſſity. N 
The Cancelling all the Security from Laws by a the 
Diſpenſing Power; the Erecting Commiſſions to pe 


Deprive Subjects of their Property, not according 
to Law, but Humour ; the making the whole Go- 
vernment Depend upon the Arbitrary Pleaſure of the 
then Prince, cannot but be a Juſtification of that 
Neceſſity before God and Man. 

And thus, my Lords, it was thought, at the 
Time this Reſiſtance was cn Foot. For then, when 
the Time was moſt proper for Admonitions of this 
Nature, the Clergy were ſo far from averring the 
Unlawfulneſs of Refiftance upon any Pretence what- 


a Church of-England-Man then was, wiſhing that 
Reſiſtance Good Luck, and rejoicing at its Succeſs, 
And yet the Gentleman at the Bar makes this Ex- 
ception the Inſtance of an unjuſt Reſiſtance, by an 
Ironical Aſſertion of the late King's ſolemnly diſ- 
claiming the leaſt Imputat ion of Reſiſtance in his De- 
claration; for Ironical it muſt be, when every Body 
muſt believe that he himſelf knew the contrary; a 
Figure of Speech very well underſtood, and known 
to be the moſt Biting Sarcaſm. 

My Lords, So much Depends upon the Revolu- 
tion, that the Commons are highly Jealous of the 
Honour of it. It is, indeed, Twenty Yeats ſince the 
Revolution was ſettled ; but it is within much leſs 
than Twenty Years that a Pretender has attempred 
to invade our Country, to fer this Revolution aſide. 
That Perſon, even with his own good Opinion of 
his Right, knows, he can have no Pretence to the 
Crown, unleſs the Priſonęr's Political Divinity be 
true, which We Aver it is Not. But leſt this Pre- 
tender ſhould apprehend that his Friends are much 
increas'd, when he hears that the Revolution is 


that 


publickly branded in Sermons as Black and Odious; 
the Commons have Impeached this Preacher, that cernꝰ 
he might not be Guilty of this High Crime and very 
Miſdemeanor without Diſcouragement, and have ſtitut 
brought him to your Lordſhips Bar for Juſtice, that boun 
he may not do it with Inpunity. Sache 
N f Unde 
Mr. Walpole. Y Lords, The Commons ate to re 
now making good their Charge Stren 
againſt Doctor Henry Sache verell contain'd in the firſt derſe 
Article, wherein he is accus d for Suggeſting and Main- do, 2 


taining, that the neceſſary Means uſed to bring about 
the happy Revolution, were Odious and Unjultifiabie, 


and that to impute Reſiſtance to the Revolution, is 
| to 
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to caſt Black and Odious Colours on his late Majeſty 
and the Revolution. 

By what has been already offer'd to your Lord- 
hips, I make no doubt but you are fully convinc d, 
how injurious theſe Poſitions muſt be to the Peace 
and Quiet of the Kingdom, and how highly they 
deſerve, and loudly call for your Lordſhips ſpeedy 
and exemplary Juſtice. 

The great Licentiouſneſs of the Preſs, in cenſuring 
and reflecting upon all Parts of the Government, has 
of late given too Juſt Cauſe of Offence ; bur when 
only Pamphlets and common Libels are Matters of 
Complaint ; when none but Mercenary-Scriblers, 
and the Hackney-Pens of a diſcontented Party, are 
employ'd to vent their Malice, tis fit to leave them 
to the common Courſe of the Law, and to the or- 
dinary Proceedings of the Courts below. But, my 
Lords, when the Trumpet is ſounded in Sion; when 
the Pulpit takes up the Cudgels; when the Cauſe of 
the Enemies of our Government is call'd the Cauſe 
of God, and of the Church; when this bitter and 
poiſonous Pill is gilded over with the ſpecious 
Name of Loyalty, and the People are Taught for 
their Souls and Conſciences ſake to ſwallow theſe 
pernicious Doctrines; when inſtead of ſound Reli- 
gion, Divinity, and Morality, Factious and Sedi- 
tious Diſcourſes are become the conſtant Entertain- 
ments of ſome Congregations ; the Commons can- 
not but think it high time to put a Stop to this 
growing Evil, and for the Authority of a Parliament 
to interpoſe, and exert it ſelf, in Defence of the 
Revolution, the preſent Government, and the Pro- 
teſtant Succeſſion. All which the Commons think 
ſo materially concern d in this Queſton, that if the 
Doctrines advanced by Doctor Sache verell, are not 
Criminal in the higheſt degree, it will follow, that 

the Neceſſary Means us d to bring about the Revo- 
lution 2 and conſequently, that the pre- 
ſent Eſtabliſhment, and Proteſtant Succeſſion, found- 
ed upon that Revolution, are Void and of no Effect. 

The Commons cannot but apprehend that the 

Juſt Reſentment and Indignation they have ſhewn 
upon this occaſion, will meet with the general Ap- 


plauſe of all that are heartily and fincerely well 


affected to Her Majeſty, and Her Government; 
but for all thoſe, mol Principles and Practices 
render them moſt juſtly ſuſpected to have other 
Views, they are not at all ſurprized to find them 
alarm d, and under the greateſt Concern, at this Tryal. 

I am very ſenſible, my Lords, of the Difficulty 
and Nicety that attends the ſpeaking to this Point, 
and that whilſt a Loyal Subject and Faithful Ser- 
vant of the beſt of Queens, is ſpeaking in Defence 
of the Neceſſaty and Commendable Reſiſtance uſed 
at the Revolution, his Arguments may be miſcon- 
ſtrued, and miſrepreſented, as maintaining Anti- 
monarchical Schemes. 

But ſurely, my Lords, to plead for Reſiſtance, 
that Reſiſtance, I mean, which alone can be con- 
cern'd in this Debate, is to aſſert and maintain the 
very Being of our preſent Government and Con- 
ſtitution; and to Aſſert Non- Reſiſtance in that 
boundleſs and unlimited Senſe in which Doctor 


Sacheverell preſumes to Aſſert it, is to Sap and 


Undermine the very Foundations of our Government, 
to remove the natural Baſis and Fundamental 
Strength- of our Conſtitution, and to leave it un- 
derſet with imaginary Props and Buttreſſes, which 
do, at beſt, but ill ſupport a ſhaken Foundation: 
And 'tis a moſt ſurprizing Aſſurance in the Ene- 
= — — Government, that whilſt they are ſtri- 
ol. IV. * 
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king at the Root, and digging up the Foundations; 


upon which our preſent and future Settlement is 


built, that they ſhould hope to paſs upon 
World as Friends'to either. * ſo CODEINE 
are the Profeſſions and Practices of ſome Men, ſo 
awkardly do they ſpeak well of what they do 
not in their Hearts approve; that in Vindication 
of his late Majeſty (for that's a Part that ſome- 
times they think uſeful to AR) they declare his 
moſt glorious Enterprize to fave a ſinking Nation, 
utterly Illegal : To recommend themſelves to the 
Queen, they condemn that Revolution, without 
which She never had been Queen, and we a moſt 
unhappy People: To teſtify their Zeal and Affe- 
Ction for the Proteſtant Succeſſion, they invalidate 
all the Laws that have been made for ſecuring that 
Bleſſing to Poſterity : And laſtly, to manifeſt their 
Averſion, and for ever to blaſt all Hopes of the 
Pretender, they advance and maintain the Heredi- 
tary Right, as the only true Right, to the Crown. 
But what Intereſt theſe Opinions may at one time 
or other be produced to ſupport, and in favour of 
whoſe Pretenſions theſe Inſinuations are. eafily un- 
derſtood to be,and in favour of what Settlement they 
can hardly be conſtru'd, I ſubmit to your Lordſhips 
Conſideration. | 

The utter Illegality of Reſiſtance, upon any Pre- 
tence whatſoever, is the General Poſition laid down 
in the Sermon, which, if it be ſtrictly, and in the 
moſt extenſive manner true, The aſſuming and 
exerciſing a Power of diſpenſing with, and ſu- 
ſpending the Laws; The Commitment and Proſe- 
cution of the Biſhops 3 The Erecting a Court of 
Commiſſioners for Eccleſiaſtical Cauſes; The Levy- 


ing Money by Pretence of Prerogative; The railing 


and keeping a ſtanding Army without Conſent of 
Parliament, The Violating the Freedom of Electi- 
ons of Members to ſerve in Parliament; and all 
the Grievances enumerated in the Bill of Rights, 
were all meer Pretences, and not ſufficient to War- 
rant and Juſtify what was then done, in Defence 
of the true, ancient, and indubitable Rights and 
Liberties of the People of this Kingdom; which 
are now again Enacted, Ratified and Confirm'd, 
and Enjoin'd to be firmly and ſtricly holden and 
obſerv'd. By what Evaſions, or DiſtinQions, the 
Door will explain himſelf off upon this Head, 
I cannot eafily foreſee ; unleſs he will be fo inge- 


nuous as now to confeſs, what there is too much 


Reaſon to believe will be his Opinion, if ever a 
proper Time ſhall ſerve for declaring, That the 
Acts of Parliament made upon, and fince the Re- 
volution, are only the Effects of a happy Uſur- 

pation, and no part of the true Law of the Land. 
Reſiſtance is no where Enacted to be Legal, 
but ſubjected, by all the Laws now in Being, to 
the greatelt Penalties ; tis what is not, cannot, 
nor ought ever to be deſcrib d, or affirm d, in any 
poſitive Law, to be excuſable: When, and upon 
what never-to-be-expeted Occaſions, it may be 
exerciſed, no Man can foreſee z and ought never 
to be thought of, but when an utter Subverſion 
of the Laws of the Realm threaten the whole Frame 
of a Conſtitution, and no Redreſs can otherwiſe be 
hoped for : It therefore does, and ought for ever 
to ſtand, in the Eye and Letter of the Law, as 
the higheſt Offence, But becauſe any Man, or 
Party of Men, may not out of Folly or Wanton- 
neſs commit Treaſon, or make their own Diſcon- 
tents, ill Principles, or diſguiſed Affections to ano- 
ther Ln Pretence to refiſt the Supreme Po- 
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er, will it follow from thence, that the utmoſt 
Neceſſity ought not to engage a Nation in its own 
Defence, for the Preſervation of the whole ? Or 
on the other fide, Becauſe the greateſt and moſt 
inexpreſſible Emergencies did ſufficiently juſtify and 
warrant the Reſiſtance of the Revolution, will it 
be a Conſequence, that therefore, upon ev ry {light 
Pretext or common Occafion, the Laws that fence 
againſt Treaſon will be of no Effect? No, my 
Lords, I hope your juſt Judgment in this Caſe will 
convince the World, that every Seditious, Diſcon- 
tented, Hot- headed, Ungifted, Unedifying Preacher 
(the Doctor will pardon me for horrowing one 
String of Epithets from him, and for once uſing 
a little of his own Language) who had no Hopes 
of diſtinguiſhing himſelf in the World, but by a 
matchleſs Indiſcretion, may not advance, with Im- 
punity, Doctrines deſtructive of the Peace and Qui- 
et of Her Majeſty's Government, and the Proteſtant 
Succeſſion, and prepare the Minds of the People 
for an Alteration, by giving them ill Impreſſions of 
the preſent Eſtabliſhment and its Adminiſtration. 
The Doctrine of unlimited, unconditional Paſſive 
Obedience, was firſt invented to ſupport Arhitrary and 


Deſpotick Power, and was never promoted or coun- 


tenanc'd by any Government that had not Defigns 
ſome time or other of making uſe of it: What 
then can be the Deſign of Preaching this Doctrine 
now, unask'd, unſought for, in Her Majeſty's Reign, 
where the Law is the only Rule and Meaſure of 
the Power of the Crown, and of the Obedience 
of the People? If then this Doctrine can neither 
be an Advantage or Security to Her Majeſty, who 
neither wants, nor deſires it, to what End and Pur- 
poſe muſt every thinking Man conclude tis now 
t on Foot, but to unhinge the preſent Govern- 
ment, by ſetting aſide all that has been done in 
Oppoſition to that Doctrine; and when, by theſe 
Means, the Way is made clear to Another's Title, 
the People are ready inſtructed to ſubmit to what- 
ever ſhall be impoſed upon them. 

It may be expected, after I have ſaid thus much 
in general, that I ſhou'd proceed to ſhew in what 
Parts of the Sermon theſe Aſperſions are contain'd : 
But, my Lords, that Part has been ſo fully and 
diſtinctly ſpoke to, by thoſe Learned Gentlemen who 
are more proper, and a great deal more able, to 
manage that Province, that I will not miſpend your 
Lordſhips Time, by repeating what has been already 
ſo fully and juſtly made out; but ſo much I will 
venture to ſay, That if we remove the Rubbage, 
with which the Doctor has an excellent Talent at 
puzzling Common Senſe, and bring together the ſe- 
veral Sentences, that can only be Relative to one ano- 
ther, tis impoſſible for the Art of Man to make any 
Inferences or Conſtructions, ſo cloſe and ſtrong, as 
the plain and genuine Senſe of the whole Scope of 
his Sermon, muſt, at firſt View, ſuggeſt to every 
Man's Underſtanding. And all that the Doctor 
alledges in his Defence, is, That in the Revolution 
there was no Reſiſtance at all; and that the King did 
utterly diſclaim any ſuch Imputation. But ſurely, 
my Lords, it cannot be now neceſſary to prove Re- 
fiſtance in the Revolution; I ſhould as well expect 
that your Lordſhips would deſire me, for Form's 
ſake, to prove the Sun fhines at Noon-day. If 
then, there was moſt undoubtedly Refiftance uſed 
to bring about the Revolution, it will follow that all 
the Cenſures, which are ſo freely beſtowed upon 
Refiftance in general. muſt attend, and will be im- 
puted to the Revolution: And if Re/ikance be utterly 
legal, upon any Pretence what ſocver; if it is a in, 
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which unrepented of, by the Doctrine of the 

of England, carries /. _ and certain —— 
upon Repentance, there is no Remiſſion of Sins with. 
out a ftedfaft Purpoſe ro amend the Evil we hy, 
done, and to make all pothble Reſtitution, or at leaſt 
to do our utmoſt Endeavours for that Purpoſe , ] 
beg your Lordſhips to conſider what a Duty is here 
a.” 8 upon the Peril of Damnation, upon every 


Man's Conſcience, that knows, or believes, th; 


there was Reſiſtance in the Revolution, and is con- 
ſcious to himſelf, of being any ways alliſting, or 
even conſenting, to this Damnable Sin; and What 
muſt be the Conſequence, if theſe DoQrines, with. 
out any Reſerve or Exception, are with Impunity 
preach d throughout the Kingdom. All which, m 

Lords, I hope is ſufficient to ſatisfy your Lordſhip; 
that Doctor Sacheverell is guilty of the Charge ex. 


hibited againſt him in the firſt Article; and that he 


is an Offender of that Nature and Malignity, that 
this Court only could be the proper Judges of ſuch 
High Crimes; and from your Lordſhips Juſtice, the 
Commons hope, That. his Puniſhment will be ade. 


quate to the Heinouſneſs of his Offence. 


by the Commons of Great 
Britain to be aſſiſting to the Gentlemen that ſpoke 
before me, for the proving the Priſoner at the 
Bar guilty of the Crime charged in the firſt Article 
of his Impeachment; which is, That he did Suggeſt 
and Maintain, in his Sermon preached at St. Pauls, 
That the Neceſſary Means uſed to bring about the 
happy Revolution were odious and un julfifable; and 
that his late Majeſty in his Declaration diſclaimed 
the leaſt Imputation of Reſiſtance; and that to im- 
pute Reſiſtance to the ſaid Revolution is to caſt 
black and odious Colours on his late Majeſty. In 
making good which Article againſt the Doctor, I 
hope the Gentlemen that have ſpoke before me 


Sir John Hawles. M Y Lords, I am commanded 
[ 


will Excuſe me, if I make uſe of another Method 


than what they have done ; which I ſhall do, not 
miſliking the Courſe they have taken, nor that! 
think the Method I ſhall take is better than theirs, 
but only becauſe I would not repeat what's ſaid by 
them, which I am ſure would come with a worſe 
Grace from me, than it did from them; and be- 
cauſe I am ſure what was ſaid is very well remem- 
bred by your Lordſhips. What I ſhall offer is, 1 
think, ſomewhar to the Purpoſe, and was not men- 
tioned by the Gentlemen before, AS to the Palliges 
taken out of the Sermon to prove the Doctor Guil- 
ty of the Fact of this Firſt Article, they have been 
ſo fully open'd, and ſo very well apply'd, that! 
have very little to add to what has been ſaid; I ſhall 
therefore only ſay, that the Clauſe of his Sermon, 
wherein he Aſſerts that © The grand Security of 
* our Government, and the very Pillar on which it 
“ ſtands, is founded upon the ſteady Belief of the 
„Subjects Obligation to an abſolute and uncondi- 
“ tional Obedience to the Supreme Power in all 
things Lawful, and the utter Illegality of Reſiſt- 
e ance upon any Pretence whatſoever”. he lays down 
not as a Doctrine he would teach his Congregation; 
but in order to draw an Argument from thence for 
ſome other Purpoſe; and what that is, appears 
plainly afterwards. For having alledged ſome Things 
not proper for the Occafion for which the Day upon 


which he preach'd was Solemniz d, he adds, Our 
'<. Adverfaries think they effectually ftop our 
<« Mouths, and have us ſure and unanſwerable on 


* this Point, when they urge the Revolution of 
this Day in their Defence; but certainly they ow 
. the 
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« the greateſt Enemies of that, and his late Maje- 
« ſty, and the moſt ungrateful for their Deliverance, 
« who endeavour to caſt ſuch | 
« Colours upon both. How often muſt they he 
told, that the late King himſelf ſolemnly dif- 
« claim'd the leaſt Imputation of Reſiſtance”? By 
which 'tis plain, that the Poſition of the Subje&ts 
Obligation to an abſolute and unconditional Obedi- 
ence to the Supream Power laid down, was only to 
ſhock and lay odious Colours upon the Revolution, 
br the Means whereby it was brought about ; he 
knowing that the Means whereby the Revolution 
was brought about was by Force, and he knew 
it was ſo declared by the Act of Parliament made 
jn the firſt Year of King 1:il:;am and Queen Mary, 
for preventing vexatious Suits againſt ſuch as ated 
in Order to the bringing in the late King and 
Queen. And tho' he would infinuate that the ſame 
was not done by Force, I muſt own he does not 
aſſert that either it was or was not done by Force; but 
he ſtrongly infinuates it was not done by Force, 
when he aſſerts, tho' untruly, that the late Kin 
diſclaim'd any Reſiſtance =_ his coming. I 
ſay nothing more as to that Matter; and nothing 
25 to that other, that has been largely open d, re- 
lating to the Subjects Obligation to an abſolute 
and unconditional Obedience to the Supreme Power; 
the rather, becauſe, if it was doubtſul, the Acts of 
Parliament mention d in the Preface to the Articles, 
whereby the Revolution has been declar d to be 
a glorious Enterprize, and the Means whereby it 
was brought about Juſtified, have determin d that 
Matter; and becauſe your Lordſhips, as I think, 
will not ſufter the Doctor or his Council to ſay 
any thing againſt the Revolution, or the Means 
whereby it was brought about. 

The Commons of Great Britain own your Lord- 
ſhips to be the Supreme Court of Judicature in 
this Goverment, but yet they think that Acts of 
Parliament, whereof your Lordſhips are in part the 
Makers, are as binding upon your LT = a 
Court of Judicature, as they are upon any of 
Weſtminſter Hall, where Matters determin d by At 
of Parliament are never ſuffer d to be diſputed af 
terwards ; but I own, what is praQtisd in Weſtmin- 
fter-Hall is not a Rule whereby your Lordſhips 
ought to be govern'd, and therefore I rely only up- 
on the Reaſon of what I aſſerted; for altho your 
Lordſhips are the Supreme Court, and from whom 


no Appeal lyes to any other Court of Judicature, 


yet your Lordſhips, as you are Part of the Legi. 
Nature, are greater than you are in your Judicial 
Capacity, in which you are ſubject to the Law; 
tho* in your Legiſlative Capacity, in Concurrence 
with two other Powers, you are above the Law. It 
is therefore incongruous, that a Court of Perſons 
of leſs Power ſhould judge otherwiſe than the Court 
of greater Power had derermin'd ; but this I ſub- 
mit to your Lordſhips, and am ſure the Gentlemen 
of Council with the Doctor know their Duty ſo 
well in this Matter, that they will not give your 
Lordſhips the Trouble of an Admonition upon this 
Occaſion. I won't add more upon this Subge&, 
but proceed, with your Lordſhip's Permiſſion, to 
prove the Doctor Guilty of what he is charg'd 
with in this Firſt Article, by the Doctrine by him- 
ſelf laid down in his Sermon, and admit for Ar- 
pument-ſake the ſame to be true; tho this I muſt 
aſſert, that he carries the Doctrine ſomewhat far- 
ther than the Apoſtles did in ſome Reſpect, but in 
other ReſpeQts ſeems to reſtrain it more than they 


did. In the reſtraining Part he ſeems to confine 
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ſuch black and odious 
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the abſolute and unconditional Obedience to Things 
lawful ; which Reſtraint looks like ſoinerhing, but 
in Truth, upon Examination, is nothing; for fups 


poſe the Supreine Power Commands the Subject 
to do ſomething which it thinks is Lawful, but 
the Subject not 1 to Obey, pretend ing the 
thing to be Unlawful, the true Reaſons being that 
they are chargeable, troubleſome, hazardous, or the 
like ; in this Caſe who is to be judge, the Supreme 
Power, or the Subject? In the Reaſon of the thing, 
neither of them are proper Judges; for the Supreme 
Power will be byaſs'd, by reaſon of the Command 
given by them at firſt, and will be aſham'd to 
own what they commanded was Unlawful, and 
therefore will giveJudgment on their own ſide to juſti- 
fy themſelves in what they have commanded ; and 
the Subject will be as much byaſs'd for the ſame 
Reaſon that he was at firſt diſſatisfied with the 
Command. And there being no higher Power of 
Authority to Appeal to chan the Supreme Power, 
that muſt needs be the Judge, from whom there 
can be no Appeal. But perhaps the Doctor and 1 
differ in the Perſons in whom the Supreme Pow- 
er is lodg d; for the Doctor has not mention'd that 
Matter, either in his Sermon, or in his Anſiver 
to the Articles; but I hope, iti the Anſwer he is 
to give to what's row objected againſt him, he 
will tell us in whom that Power is lodg d. III tell 
him in whom I think it is lodg d, [think it is 
lodg'd in the Queen's Majeſty, the Lords Spiritual 
and Temporal and Commons in Parliament aſſem- 
bled : And I think when the Acts mentioned in 
the Impeachment did paſs (except the Act for de- 
claring the Rights and Liberties of the Subject) the 
Supreme Power was lodg'd in the late King William 
and Queen Mary, and the Lords Spiritual and Tem- 
poral and Commons in Parliament aſſembled. But 
as the Doctor ſeems to have reſtraind his Doctrine 
of Non-Reſiſtance, he has as much enlarged his 
Doctrine of Abſolute Obedience; for, as I think, 
what hitherto written or aſſerted, upon the Occaſion 
of that Matter, went no further than Paſſive Obedi- 


ence and Non-Reſiſtance; but the Priſoner's Do- 


Qrine extends to Active Obedience as well as Paſ- 
ſive ; becauſe, as I think, the Words of the Apo- 
ſtles, from whom this Doctrine is taken, ſeems to 
reſtrain it only to Paſſive Obedience and Non- Reſiſt- 
ance ; and the Reaſons why the Apoſtles inculca- 
ted no other Obedience, as I believe, was, becauſe 
that was ſufficient to ſecure the Government under 
which the Apoſtles liv'd, which was the Roman 
Government, and which ſtood in Fear of no Fo- 
reign Force, and which Government was faid and 
believ'd could not be ruin'd but by irs own Sub- 
jects, which afterwards prov'd to be true. That 
that their Doctrine was the Doctrine of Chriſti- 
anity, and truly ſo call'd, III readily agree to the 
Priſoner ; bur I do not think that Chriſtianity intro- 
duc'd that Doctrine into the World; for I think, as 
the Doctor does, that it was as ancient as Govern- 
ment, becauſe it was impoſſible that Government 
could ſubſiſt, unleſs ſupported by its Subjects; but 
how ancient that Doctrine was, can't be aſſerted, 
without knowing how Government came to be in- 
troduc'd into the World. If it was Pattiarchal, as 
ſome ha ve aſſerted, it was as ancient as Adam; if 
it was introduc'd by Conqueſt, then its Date was 
no higher than Nimrod; if it was by Compact, 
then J can't ſay when it began; but this is certain, 
that it was as ancient as the Roman People, which 
was above ſeven Hundred Years before the Coming 
of our Saviour z but how long before the Roman 
L11112 | Name 
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Name was known, I can't take upon me to tay. 
But · tho' this Doctrine was not introduc d by Chri- 


ſtianity, yet I think it may well and properly be 


call'd rhe Chriſtian Doctrine; for tho' amongſt the 
Heathens it was a Political Law, and oblig'd (as 
other Laws did) for fear of Puniſhment ; yet 
Chriſtianity firſt preſs'd this Doctrine upgn the 
Conſcience of the Subject, which no other Religi- 


on did, and that was ſufficient to entitle it to the 


Name of Chriſtian. - But the DoCtor, as I ſaid, has 
carry'd it farther than the Words of the Apoſtles 
did, extending it to an Active Obedience, which 
the Words of the Apoſtles do not warrant, in the 
Strictneſs of the Expreſſions. But yet I won't con- 
teſt with the Doctor in that Matter; for if the 
Doctrine, as preach'd by the Apoſtles, was ſuffici- 
ent to ſecure the Government they liv'd under, as 
it was, and that Doctrine is not ſufficient to ſecure 
the Government we now live under, as it is not; 
the Doctor might very well think, that what he 


nov aſſerts, by the Equity, as we call it (that is) 


the Reaſon of the Doctrine preach'd by the Apo- 
ſtles, was well warranted. 

Having thus ſtated the Matter of the Subjects O- 
bedience to the Supreme Powers, in which I have 
agreed with the Doctrine ſet forth in the Sermon, 
I can't imagine how the Doctor can Juſtify himſelf 
in declaring againſt the Revolution, as he has done ; 
when he knows, as well as any, that the Revolu- 
tion has been juſtify'd by the Supreme Power, in 
the Acts of Parliament mention d: For certainly it 
muſt be granted, that the Doctrine that commands 
Obedience to the Supreme Power, tho in Things 
contrary to Nature, even to ſuffer Death, which is 
the higheſt Injuſtice that can be done a Man, ra- 
ther than make an Oppoſition to the Supreme Pow- 
er ; becauſe the Death of one, or ſome few private 
Perſons, is a leſs Evil than diſturbing the whole Go- 
vernment ; that Law muſt needs be underſtood to 
forbid the doing, or ſaying any Thing to diſturb 
the Government, the rather, becauſe the obeying 
that Law cannot be pretended to be againſt Nature : 
And the Doctor's refuſing to obey that implicit 


Law, is the Reaſon for which he is now proſecu- 


ted ; tho' he would have it believ'd, that the Rea- 
ſon he is now proſecuted, was for the Doctrine he 
aſſerted of Obedience to the Supreme Power; 


which he might have preach'd as long as he had 


pleas d, and the Commons would have taken no Of: 
tence at it, if he had ſtopt there, and not have taken 
upon him, on that Pretence or Occaſion, to have caſt 
odious Colours upon the Revolution. If he is of 
the Opinion he pretends, I can't imagine how ir 
comes to paſs, that he that pays that Deference to 
the Supreme Power, has preach d ſo dire@ly contrary 
to the Determinations of the Supreme Power in 
this Government; he very well knowing that the 
Lawfulneſs of the Revolution, and of the Means 
whereby it was brought about, has already been de- 
termin d by the aforeſaid Acts of Parliament; and 
do it in the worſt manner that he could invent. For 
queſtioning the Right to the Crown here in Exg- 
land, has procur d the ſhedding of more Blood, and 
caus d more Slaughter, than all the other Matters 
tending to Diſturbances in the Government put to- 

ether. If therefore the Doctrine which the Apo- 


ſtles have laid down, was only to continue the Peace 
of the World, as thinking the Death of ſome few 


particular Perſons better to be born with than a Ci- 
vil War ; ſure it is the higheſt Breach of that 
Law, to queſtion- the firſt Principles of this Go- 
rerument. | | | 


It is not forgotten how much Blood was ſpilt 
upon the Account of the Title between the Houſes 
of Tork and Lancaſler, in which the Learned in 
the Law did difter ; and the ſetting on Foot that 
Queſtion of the Title of the preſent Government 
which was above Twenty Years ago determin d, and 
that Determination acquieſc'd in from that Time 
till now, in all Probability, if not ſuppreſs d, would 
tend to as great Miſchief as that War entail d on 
the Nation. But yet the Doctor, who preaches up 
the Subjects Submiſſion to the Supreme Power 
even to Death it felt, thinks he hath not only a Li- 
cenſe, but a Command from God, to enquire into 
the late King and Queen's Right to the Crown; 
and to blow a Trumpet, to ſet his Fellow- Subjects 
to cut one another s Throats upon that Account. 
This ſurely is the abſurdeſt Conſtruction of a Text 
that ever was made; and yet this Ill fay is the 
Caſe, if you'll compare the Priſoner's Practice with 
his Doctrine. 

Methinks tbe Doctor ought to have conſider' d 
what our Saviour and his Apoſtles did in their 
Time: We don't find that any of them ever que- 
{tion'd the Title of the Emperors under whoſe Go- 
vernment they liv'd ; or ever ſaid any thing rela- 
ting to their Titles, or that Power they exercisd ; 
and yet if they had thought it lawful or expedient, 
they had juſt Occaſions to have done it. St. John, 
the Survivor of the Apoſtles, liv'd (as tis ſaid) to 
the Time of Trajan; ſo that by that Account hg 
liv'd under Thirteen Emperors, including Ag#ulus 
and Trajan; and yet neither of them had ſo much 
as a Pretence of Right to the Empire, according to 
the Opinion we have of that Right now. The firſt 
and laſt of thoſe Emperors were the very beſt the 
Romans had, except perhaps Titus Veſpaſian ; and 

et Auguſtus came to the Empire by the worſt 

eans of any of them, for he waded thro' a Sea 
of Blood, and was guilty of a great many Acts of 
Treachery and Cruelty : But 75 the World had 
reap d ſo many Benefits by his Excellent Govern- 
ment, it forgot the 5 of the Means whereby 
the Empire was obtain d. And the beſt Means of 
obtaining the Empire, by the following Emperors, 
till the Time of Iitus Veſpaſian, were by Force, 


and moſt of them by Treacherous Murders; and 


yet we don't find, that either our Saviour, or his 
Apoſtles, reproach'd any of thoſe Emperors with 
the Injultice of the Means whereby they became ſo. 
And methinks it would have become the Doctor to 
have follow 'd thoſe good Examples. But the Doctor 
is of another Opinion, and thinks the aforeſaid Words 
of 1/aiah, to Cry aloud, &c. do well warrant that his 
Opinion ; not conſidering that that Prophet had 
that Expreſs Command from God, for reproving 
the Hypocriſy of the ure: And if the Doctor 
had the like Command for Preaching as he has 
done, I think he has quoted a good Authori- 
ty for ſo doing; but he muſt give us a better Proof 
of ſuch Command than hitherto he hath done. 

If he thinks the Command given to I/aiah ex- 
tengs to him; how came it to pals that the Apo- 
ſtles did not think that the ſame Command extend- 


ed to them ? Did not they live nearer the Time cf 


I/aiah £ Were not they acquainted with the Wri- 
tings of Iſaiah, as well or better than the Doctor, 
and ſo might have known the Authority given to 
that Prophet better than the Doctor? but yer for- 
bore to do as the Doctor has done: And their ha- 
ving forborn ſo to do, cannot proceed from any 
other Reaſon, than that they thought thoſe Words 
did not extend to the Apoſtles ; or that they 

thought 
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tought it was not Lawful or Expedient for them 
to queſtion the Title of thoſe Princes, or the Tu- 
ſtice or Means whereby they obtained it. 

[i] only add to this Matter, That if the Doctor 
had been contented pitch the Liberty he took of 
Preaching up rhe Duty of Paſſive Obedience in the 
moſt extenſive manner he had thought fir, and 

would have ſtopp'd there, your Lord{hips would not 
have had the Trouble in relation to him that you 
now have; bur it is plain, that he preached up his 
Abſolute and Uncondirional Obedience, not to con- 
tinue the Peace and Tranquility of this Nation, but 
to {er the Subjects at ſtriſe, and to raiſe a War in 
the Bowels of this Nation; and it is for this that 
he is now proſecuted ; tho” he would fain have it be- 
lieved, that the Proſecution was for Preaching the 
peaceable Doctrine of Abſolute Obedience. 

[ can't but take notice of the Scandal the Doctor 
charges upon the late King, as it when he landed 
here, he had diſclaimed all manner of Imputation 
of Refiltance ; than which nothing is more untrue, 
even by his own Confeſſion in his Anſwer, and the 
Words of the Declaration mention'd in the Print 
of the Sermon, tho no Part of the Sermon; where- 
hy he pretends to explain himſelf, by ſaying, He 
intended a Diſclaimer of Reſiſtance in order to a 
Conqueſt ; than which nothing could be more ab- 
ſurd : For never was a Conqueſt made, or ever will 
be made, by bare Reſiſtance ; nor ever was there a 
weaker Thing charged upon a Prince, than to make 
him diſclaim all Reſiſtance, at a Time when he was 
actually making War: For his bringing an armed 
Force of that Number he did into this Kingdom, 
with a great Train of Artillery with him, was ma- 
king War by the Law of Nations, and then and 
now by the Law of Great britain : And he hath 
charged the Prince of Orange with an AQ of the 
higheſt Treachery, in pretending Peace, when he 
actually made War. 

The laſt Matter I ſhall take notice of, are the 
Words in the Nineteenth Page of the Doctor's Ser- 


mon; viz. That old Leaven of their Forefathers 3s. 


fall working in the preſent Generation; that this 
traditional Poyſon ſtill remains in this Brood of Vi- 
pers, to ſting us to Death, is ſufficiently viſible, as 
io the dangerous Encroachment they now make upon 
our Government, and the treaſonable Reflection they 
have publiſhed upon Her Mae, , God bleſs Her ! 
whoſe Hereditary Right to the Throne they have bad 
the Impudence to Deny and Cancel, to make Her a 
Creature of their own Power ; and that by the 
ſame Principles they placed a Crown upon Her, 
they tell us, they, ( that is, the Mob) may Reaſſume 
it at their Pleaſure. Now I think it cannot be 
doubted who it is the Doctor means by the Word 
Mob, which is the People of Eng/and : For tho 
the Word Mob is a Cant Word amongſt a Sort of 
People called Gypſies, and with: them ſignifies the 
Meaneſt, or the Scum or Dregs of the People, yet 
as the Doctor has uſed it in this Place, it can ſigni- 
fy nothing elſe than the Body of the People of Eng- 
land ; of whom, I think, your Lordſhips do not 
think it beneath you to be thought a Part, and the 
Chiefeſt Part: For he aſſerts, They ſay, that they 
placed a Cron upon Her Majeſty ; and from thence 
makes an Interence, that they may reaſſume it at 
their Pleaſure 4 which can be intended nothing elſe 
than what was done in reſpect of Her Majeſty by 


the Bill of Righis; wherein tis ſaid, That the 


* Lords Spiritual and Temporal, and Commons in 

Parliament aſſembled, did declare Her Majeſty, 

* after the Death of the late King and late Queen, 
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* without Heirs of Her Body, was Lawful- and 
* Rightful Queen of this Real. Now, tho” Het 
Majeſty hath an Hereditary Right and Title to the 
Crown, and fo She is not ſo much concerned in 
the Declaration by the ſaid Act, as the laſt King 
and Queen, in what that AR conferred upon them, 
which was done only by the People of England, 
under the Denomination of Lords Spiritual and 
Temporal, and Commons in Parliament aſſem- 
bled : And if that did -not confer a Title to the 
Crown on the late King and Queen, they, who were 
in their Lives Time thought to be lawful and right- 
ful King and Queen of theſe Realms, by the Doctors 
Reaſoning, were no better than the Uſurpers of ano- 
ther's Right. And tho? that Bill of Rights wa: af- 
terwards confirmed by an Act in the Second Year of 
their Reign, yet that will not at all mend the Mit- 
ter; for if they did not obtain a Right, by the Bill 
of Rights, to the Crown of theſe Realms, they were 
no more King and Queen of theſe Realms, than they 
were before the ſaid Bill of Rights. But the Truth 
is, that when a Government is brought out of 
Frame, by the extraordinary Steps of a Prince, tis a 
vain Thing to hope that it ever can be ſet right by re- 
gular Steps ; this never was done, not ever will be 
done: But thoſe Methods which were neceſſary to 
ſer the Government in a right Frame again, have 
been always taken to be Legal, tho by the Nicety 
of Law it could not be well juſtified. Upon the 
Change of Government from Richard the Second to 
Henry the Fourth, the Parliament called in the 
Time of Richard the Second, and by his Authority, 
continued to fit in the Time of Henry the Fourth, 
and paſſed ſeveral AQts in the Time of Henry the 
Fourth; which was never practiſed before, nor war- 
ranted by any Laws that we know of; yet what was 
done, was allowed to be Legal. To the ſame Put- 
poſe was that which was done in the Time of Her- 
ry the Seventh: For he and thoſe of his Friends 
being attainted of High Treaſon , which, according 
to the Rules of Law at that Time, prevenred the 
Deſcent of the Crown on him ; and his Friends be- 
ing moſtly artainted, were uncapable of Sitting in 
Parliament till thoſe Attainders were reverſed, which 
could not be done but by Act of Parliament, or 
the Court of King's-Bench ; and he did not care to 
have a Parliament, till his Friends were capable of 
ſitting there; nor could he make Judges, till he 
was King ; which Difficulty ſeemed to be inſupe- 
rable : But the Judges made a Reſolution according 
to the Exigence of the Thing, and declared thar Sir 
William Stanley's placing the Crown upon the Earl 
of Richmond s Head, purged his Attainder, and he 
thereby became from thenceforwards King of Exg- 
land, and the King thereby enabled to Conſtitute 
Judges, and the Judges to reverſe the Artainder of 
all the King's Friends. Tis true, Henry the Seventh 
married the Heireſs of the Houſe of Vr, and was 
thereby (as we now think) King in Right of his 
Queen; but he never would own her Title to the 
Crown, nor ever ſuffered her to join with him 
in any Act of Government, nor ever declared by 
what Title he poſſeſs d the Crown ; but yet none 
of the Acts paſs d in his Time, nor any Thing then 
tranſacted, was afterwards queſtion'd upon the Ac- 
count of his Tide to the Crown. Tis true, there 
was an Act paſs d in his Time, that indemnified 
ſuch as ſhould Obey, or Aſſiſt the King that was in 
Being, whether he had Right to the Crown or no: 
But if he had not been allowed to be King beſore 
the paſſing of that Act, the AQts of Parliament that 
paſſed in his Time would have been of no — 
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lidity, than the Acts paſſed in the Time of Com- 
well, or any other Uſurper. Whereby tis plain, 
that the Doctor now, and the Perſons who had the 
beſt Knowledge of Matters of this kind in thoſe 
Days, difagreed in Opinion. And I can't but take 
notice, that the Doctor, notwithſtanding his little 
Knowledge in the Matters he diſcourſes of, makes 
the Declaration by Parliament of the Queen's Ti- 
tle to the Crown, to be the Cancelling of Her Ti- 
tle by Deſcent; and therefore he ſeems to adviſe 
Her Majeſty, to quit that Title She claims from 
Her People, and to rely upon Her Title by Inheri- 
tance. Whereas, if the Doctor had but known what 
our Law allows, or if he had read any thing of this 
Matter, he would have known that thoſe Titles did 
by no means diſagree, but were conſiſtent with 
one another; and that Princes that ſometimes have 
claimed by ſeveral Titles, would not make their 
Choice of which they relied on. Henry the Eighth, 
who was Heir of the Houſe of Tork and Lancaſter, 
never declared on which Title he relied. Queen E- 
lizabeth, after the Death of her Brother and Siſter, 
claimed as Heir to Henry the Eighth, and was like- 
wiſe Deviſee of the Government of Eng/and by the 
Will of her Father, who was (by Act of Parlia- 

ment) enabled to give it by his Will to whom he 
- pleaſed : But notwithftanding that, ſhe deſired to 
have an Act of Parliament, which ſhe had, declaring 
her to be Queen of England, &c. Which Act of Par- 
liament was to the ſame Purpoſe, as was the Bill of 
Rights in reſpect of Her Majeſty's Title to the 
Crown. III trouble your Lordſhips with no more, 
to prove the Priſoner guilty of the Crimes charged 
upon him by the Firſt Arricle of the Impeach- 
ment; but I cannot but obſerve ſome aggravating 
Circumſtances of the Priſoner's Crime. As firſt, 
That the Doctrine in the Impeachment was preach d 
by a Divine of the Church of England as by Law E- 
ſtabliſhed: For a Divine of the Church of England 
is a Perſon of that Credit, that the People axe rea- 
dy to aſſent to what he fays, without conſidering 
what the fame is, or how made out. In the next 
place, Twas preach'd in the Cathedral- Church of the 
Metropolis of this Kingdom: Had it been preach d 
in ſome obſcure Country Town, *twould have hardly 
been taken notice of. In the Third place, "Twas 
preach'd before the Lord-Mayor and Court of Alder- 
men of the City of London, and fo far approv'd of 
by them, or ſome of them, as ro be Commanded 
to be printed; for which Reaſon, what he preach d 
hath done more Miſchief than otherwiſe twould 
have done; there having been about Forty Thou- 
ſand printed, to vilify the Revolution, on which de- 
pends the Security of the Proteſtant Religion both 
at Home and Abroad, and the Succeſſion of the 
Crown in the Proteſtant Line, the Union of the Two 


Kingdoms, the Queen's Bounty to the poor Clergy, 


and ſeveral other Benefits we enjoy by the Revo- 
lution, and amongſt others, that Her Majeſty was 
and is ſo peaceably poſſeſs d of the Crown. For 
if the Force before the Revolution, which ſup- 
preſs d Her Majeſty's Hereditary Right to the Crown, 
had not been removed by the Revolution, as 'twas, 
that Her Majeſty's Title would never have been 
able to have exerted it ſelf : And if ever the Doctor, 
of any of his Accomplices, ſhould ever be able ſo to 
ſhock the Revolution, as to remove what is built upon 
it, I doubt that Force which the Revolution remo- 
ved, will return again, and op the Queen's Ti- 
tle to the Crown, as it did before, 

I cart paſs by the Doctor's Anſwer to the Arti- 
cles, without taking Notice of one Paſſage in the 
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ſame, viz. Hard is the Lot of the Miniſters 5 
the Goſpel , if when they Cite the 2 FA 
God in their general Exhortations to Piety and Vir. 
tue, the ſcveral Texts by them Cited ſhould be ſaid 
10 be by them meant of particular Perfohs and Things, 
Now I muſt ſubmit to your Lordſhips Judgment 
the Unreaſonablenefs of this Complaint ; and whe. 
ther the ſeveral Texts and Paſſages cited by him in 
his Sermon, can bear any other Conſtruction than 
what has been made; and whether it be not the 
Duty of the Preacher to deliver himſelf fo in the 
Pulpit, that his Meaning ſhould not be doubtful to 
his Congregation. The Commons of Great-Brizajy 
don't go about to make him Aſſent or Swear to what 
the Supreme Power hath determin'd, tho' the Doctor 
in his Sermon has thought fit to impoſe Matters of 
that kind upon other Perſons, ſo as to make them 
Swear to them : No, the Commons of Great. 
Britain would only have him reſtrained from pub. 
liſhing any thing, and eſpecially in the Pulpit, 
which reflects upon the Supreme Power; or what 
they have or ſhall determine, which even the niceſt 
Conſcience never yet boggled at. I can add more 
Aggravations of the or's Crimes, but will for- 
bear to do it, rather following the Example of the 
Commons of Great-Britain; who have, indeed, de- 
manded Judgment againſt this Perſon of your Lord- 
ſhips, but they have done it in Mercy; for 
might have charged theſe Matters againſt the Doctor 
as High-Treafon, and ſo it has been done in Indict- 
ments againſt fome Divines, in a Reign known to 
your Lordſhips, for Matters in their ons leſs 

einous than thoſe for which he is Impeached ; yet 
the Commons have called the Matters of this Im- 
peachment only High Crimes and Miſdemeanors ; 
and it is aRule in our Law, that the Court in which 
a Proſecution is had, cannot call the Crimes greater 
than what the Proſecutor thought fit to charge them, 
and cannot adjudge a greater Puniſhment to the 
Crimes than uſual ; but in ſome Caſes may leſſen 
the Puniſhment for ſuch Crimes ; and whatſoever 
Cenſure your Lordſhips ſhall paſs upon this Crimi- 
nal, the Commons of Exgland will acquieſce, and 
be well ſatisfy d with the fame. 


Major-General Lords, The Gentlemen who 

Stanbope. ſpoke before me to this Arti- 
cle, have ſaid ſo much to it, that they have left lit- 
tle to me, who am laſt in it. I ſhall therefore par- 
ticularly apply my ſelf to make out to your Lord- 
ſhips, that as the Priſoner at the Bar is guilty of 
the Matter charg'd in this Firſt Article, 15 he has 
done it (as the Preamble of the Article ſets forth) 


with a Wicked and Malicious Intention to Under- 


mine and Subvert Her Majeſty's Government, and 
the Proteſtant Succeſſion as by Law Eſtabliſhed ; to 
Defame Her Majeſty's Adminiſtration ; to Aſperſe 
the Memory of His late Majeſty, and to Traduce 
and Condemn the late ang evolution; as in the 
_ Preamble to the Articles it is charged againſt 


My Lords, if it he Truth, (as your Lordſhips 
have been told by moſt of the Gentlemen who 
went before me) that Non-Refiſtance, aſſerted in 


| _ Terms, does deftroy the Foundation of the 
e 


Revolution, the preſent Eſtabliſhment, and Her Ma- 
jeſty's Title to the Crown, and the Settlement of 
the Proteftant Succeſſion ; If that be true, it is as 
true, that the Doctor, who has advanced that Do- 
ctrine in general Terms, is guilty of that Charge of 
intending to ſubvert the Government ; And then 

your 


17% 


our Lordſhips ought to proceed againſt him, as an 
:nemy to the Government. 

What has been ſaid by the Gentlemen that ſpoke 
before me, concerning the Doctrine of Non-Refi- 
ſtance, has been ſaid with ſo much Regard to Truth, 
to Her Majeſty and Her Government, that I am per- 
ſuaded, nothing that has been ſaid on that Subject 
can Jultly be miſconſtrued. But on the contrary, 
to allert in general Terms the abſolute Illegality of 
Reſiſtance, on any Pretence whatſoever, (as this 
Doctor, and all the profeſs d Enemies of the Go- 
vernment avowedly do) muſt be underſtood, by all 
impartial and thinking People, to overthrow Her 
Majeſty's Title and Government; ſince at the ſame 
Time that they ſkreen themſelves under the ſpecious 
Notion of profeſſing Abſolute and Paſſive Obedience 
to the Supreme Powers, they cannot conceal their 
true r That the true and real Object of 
their darling DoCtrines, ſuch as Jus Divinum, Non- 
Reſitance , the Undefeaſible, Unalienable, Heredita- 


ry Right, that (I fay) the true Object of theſe ber 


Dodtrines, is a Prince on the other fide the Wa- 
ter. They could not otherways be conſiſtent with 
themſelves. For in the ſame Breath, in the ſame 
Diſcourſe, to preach Paſſive Unlimited Obedience 
to Magiſtrates, and to revile and defame the Magi- 
ſtrates; to preach Non-Refiſtance on any Pretence 
whatſoever, and to encourage Sedition, by inveigh- 
ing in the ſtrongeſt manner againſt the Adminiſtra- 
nion; theſe are ſuch Conrradictions, as can no other- 
ways be reconcil d, no otherways, than by concluding, 
what is very plain from their Conduct, that how- 
ever they ate pleaſed to colour and diſguize their 
Diſcourſes, their true End is only to diſengage and 
alienate the People's AﬀeCtions from their preſent 
Governors ; to inſinuate to them, that the Founda- 
tion of the Revolution was wrong ; that the Revo- 
lution ir ſelf was an Uſurpation; that whatever 
has been built upon that Foundation, can have no 
Weight ; and to miſrepreſent thoſe who had a Hand 
in it, as Rebels and Traytors. 

As to the Doctrine ir {elf of abſolute Non-Reſi- 
ſtance, it ſhould ſeem needleſs to prove by Argu- 
ments, that it is inconſiſtent with the Law of Rea- 
ſon, with the Law of Nature, and with the Pra- 
Qice of all Ages and Countries. Nor is it very ma- 
terial, what the Opinions of ſome particular Di- 
vines, or even the Doctrine generally preach'd in 
ſome particular Reigns, may have been concerning 
it. It is ſufficient for us to know what the Practice 
of the Church of Eng/and has been, when it found 
it ſelf _—_— And indeed, one may appeal 
to the Practice of all Churches, of all States, and of 
all Nations in the World, how they behaved them- 
ſelves when they found their Civil and Religious Con- 
ſtitutions invaded and oppreſſed by Tyranny : I be- 
lieve one may further venture to ſay, that there is 
not, at this Day, ſubfiſting any Nation or Govern- 
ment in the World, whoſe firſt Original did not re- 
ceive irs Foundation either from Reſiſtance, or Com- 
— : And as to our purpoſe, it is equal, if the 

trer be admitted. For where-ever Compact is ad- 
mitted, there muſt be admitted likewiſe a Right to 
defend the Rights accruing by ſuch Compact. To 
argue the Municipal Laws of a Country in this Caſe, 
is idle. Thoſe Laws were only made for the com- 
mon Courſe of Things; and can never be under- 
ſtood to have been defigned to defeat the End of all 
Laws whatſoever ; which would be the Conſequence 
of a Nation's tamely ſubmitting to a Violation of 
all their Divine and Human Rights. 
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That there is a Latitude left to the Sub jects i 

ſuch a Caſe, is allowed by the moſt 4 
vocates of Paſſive- Obedience: And 1 ſhall on this 
Occafion quote to your Lordſhips, the Sermon of a 
Reverend Divine, who, I am ſure, is not thought 
to be a Favourer of Antimonarchical Principles ; 
nor to deſerve any of thoſe pretty Epithets, which 
the Doctor fo liberally beſtows on thoſe who differ 
from him in Opinion. Tis the Latin Sermon of 
Doctor Atterbury, preached to the Convocation. 
The Scope and Drift of that Diſcourſe, my Lords 

was to preach up Abſolute Obedience; yer ſuch is 
the invincible Force of Truth, and ſuch the Nature 
of this Argument, that the Doctor, not to betray 
his own Conſcience, after having well thought upon 
It, is obliged to expreſs himſelf in the following 
Words, which your Lordſhips will give me Leave 
to read to you our of his Sermon, which I have 
here in my Hand. Quando autem, quibuſq; de cauſis 
Magiſtratuum imperis detreflare, Noſpetipſos in li- 
tatem vindicare /ceat, ne verbulo quidem indi- 
cant : niſi cum aliquid ab hominibus forts imperatum 


ſuerit, latis d Deo legibus contrarium. Il ubi acci- 


derit, quid agendum ſit, Petri vox illa declarat, Obe- 
dire oportet Deo magis quam Hominibus. 

The Senſe of this Paſlage, my Lords, if I 
miſtake not, is this: But when, and upon what 
* Cauſes it may be lawful to oppoſe the Power 
* of the Prince, and aſſert our Liberties, the Scrip- 
© tures do not ſay ; unleſs in Caſes when Men ſhall 
* command Things con to the Laws of God. 
** When that ſhall happen, St. Peter tells us what 
* we muſt do, We muſt Obey God before Men. 

To apply this, my Lords, to our preſent Argu- 
ment; I appeal to the Memory of your Lordſhips, 
whether _ Janes did not command Things con- 
trary to the Laws of God ; whether his Commands 
to the Reverend Fathers of our Church were conſo- 
nant to the Law of God ; whether his Commands 
to execute a Diſpenſing Power; whether his Com- 
mands to all ſuch of both Houſes, as he could in- 
fluence to vote for a Diſpenſing Power, contrary to 
their own Conſciences, were agreeable to the Law 
of God ; or, in ſhorr, whether the whole Courſe of 
his Reign was not a Series of illegal Commands, 
calculated to deſtroy our Holy Religion, and to vio- 
late all our Religious and Civil Rights. Your Lord- 
ſhips thought ſo (my Lords; ) the Commons 
thought ſoz and the Nation thought ſo; and in 
Conſequence of this Doctrine, _ by St. Peter, 
they choſe to obey God before Men. 

But to return to Dr. Arterbury's Sermon, he goes 
on thus, my Lords. Petenda ſunt iſta (fi quidem 
peti neceſſe ſit) 2 Furiſconſultis, à Theſuum Politica- 
rum tratatoribus ; & legibus, e Rerumpublicarum 
Formis, cuiq; Genti propriis, tanquam è fonte ſuo, 
ſunt haurienda. 

In Exgliſb thus. 3 

« But in ſuch Caſes, you muſt adviſe with the 
Lawyers, and thoſe learned in Politicks 3 and 
have Recourſe to the Laws and Conſtitutions pecu- 
« ljar to each ſeveral Country, as to the Springs 
“ and Fountains of this Knowledge. | 

My Lords, in Compliance to what is recommend- 
ed by this Reverend Dean, I have endeavoured to 
follow his Ad vice, to conſult with thoſe learned in 
the Laws of Nations, and Politicks. I have heard that 
Grotius is of as good Authority on thoſe Subjects 
as any that have wrote about them; that he has 
ever been reckon'd a Favourer of Monarchy, and 


Repute the Divines of our 
held in great Repute amongR t — 


816 The Tryal of Dr. HENRY SACHEVERELL 8 7. "= 


Church. I ſhall beg Leave, out of the many Paſ- 
ſages to be found in his excellent Treatiſe de Jure 
Belli & Pacis, which ſupport this Argument, to 
quote only one, for the ſaving of your Lordſhips 
Time. Tis in his Firſt Book, the 4th Chapter, 
and 13th Section. Si Rex partem habeat ſumm Im- 
perii, partem alteram Populus, aut Senatus, Regi in 
partem non ſuam involanti vis juſta oppom poterit, 
quia eatenus imperium non habet: quod locum ha- 
bere cenſeo, etiamſi diflum ſit, Belli poteſtarem penes 
Regem — ; id enim de bello externo imtelligendum 
eft, cum alioquin quiſquis Imperii ſummi partem ha- 
beat, non polſit non jus habere cam partem tuendi. 
The Senſe of this Paſſage I conceive to be this, 
If the King hath one Part of the Supreme Power, 
and that the other Part is in the Senate, or Peo- 
ple, when ſuch a King ſhall invade that Part that 
“ doth not belong to him, it ſhall be lawful to op- 
* poſe a juſt Force to him, becauſe his Power doth 
© not extend ſo far. Which Poſition I hold” to be 
< true, even tho the Power of making War ſhould 


A be veſted only in the King; which muſt be un- 


* derſtood to relate only to Foreign War: For as for 


* Home, it is impoſſible for any to have a Share of 


e the Supreme Power, and not to have likewiſe a 
Right to defend that Share. 

This Paſſage, my Lords, is exactly adapted to the 
Conſtitution of Eugland; and the latter Part of it 
is perfectly agreeable to what I have always heard 
«pang as a Maxim of our Law, That where-ever 
tbere is a Right, there is a Remedy. That your 
Lordſhips have Rights, no Body will preſume to 
deny ; that the Commons have Rights, no Body 
will deny; that every Subject of Britain has Rights, 
no Body will deny. Now to ſay that, when a 
Prince ſhall invade all theſe Rights at once; to ſay 
that the whole Collective Body of the Nation has 
no way to vindicate thoſe Rights, is ſo inconſiſtent, 
ſo contrary to Reaſon, that tis to be wonder d it 


could ever enter into the Mind of Man. 


If I did not fear to tire your Lordſhips, I mght, 
from many Paſſages out of Forteſcue *, and Mr. 
Hooker , evince beyond Contradiction, that the 
Conſtitution of Exgland is founded upon Compact; 
and that the Subjects of this Kingdom have, in 
their ſeveral publick and private Capacities, as legal 
a Title to what are their Rights by Law, as a Prince 
to the Poſſeſſion of his Crown. 

| Your Lordſhips, and moſt that hear me, are Wit- 
neſſes, and muſt remember the Neceſſities of thoſe 
Times which brought about the Revolution : That 
no other Remedy was left to preſerve our Religion 
and Liberties ; that Reſiſtance was Neceſſary, and 
conſequently Jult. It was then by no good Man 
thought a black and odious Crime to take up Arms 
tor the Defence of his Country. Many of your 
Lordſhips were Actors in that Reſiſtance. The 
greateſt Part of the Nation did either actually reſiſt, 
or countenance, abett, and ſupport thoſe who ſet 
them the glorious Example. I hope we have all ſo 
much Gratitude to the beſt and greateſt of Queens, 
as to retain for ever a grateful Memory, how great 
a Share Her Majeſty had in promoting that Revolu- 
tion. When theſe Facts are fo freſh in our Memo- 
ries; What muſt we ſay to thoſe who give the in- 
Jurious Names and Epithets of Republicans, of 
Enemies and Traytors to Church and State, to thoſe 
who were concerned in that Reſiſtance which 


——_— 


* Furteſcue de laudibus legis Anglie, Cap. 10, 11, 12, 13. 
T Te. Felis, Pag. 26, 444, 446, 470. 


brought about the Revolution? Sure it might have 


become them to conſider who were concerned, and 
who had a Share in it. It is not only traducing the 


late King and Queen, our Glorious Deliverer . 
it goes yet further: But I ſhall out of Reſpe& for. 
bear to mention what they not only think, but have 
frequently the Inſolence to own. 

My Lords, If it be true that this Dogrine of 
Non-Reſiſtance, aſſerted in ſo unlimited a Senſe a5 
not to except the Revolution, does certainly ſap the 
Foundation of the ſaid Revolution, and the preſent 
Eſtabliſhment which is built upon it; If it be true 
that to arraign as guilty of black and odious Crimes 
all ſuch as were concerned in the Reſiſtance at 
the Revolution, doth involve the greateſt Part of 
this Nation in the Guilt of Rebellion, and Treaſon: 
If it neceſſarily follows, from the ſame Poſitions 
that our Allegiance is not due to the preſent Govern: 
ment; I think we may as neceſſarily conclude, that 
this Sermon of the Doctor's, before your Lordſhips 
does tend, as is ſet forth in the Preamble of the 
Impeachment, to undermine and ſubvert Her Ma- 
jelty's Government, and the Proteſtant Succeſſion, 
which ſtands on the fame Foundation. 

My Lords, If the Doctor had in this Sermon only 
preached up Obedience to the Supreme Power, as 2 
Chriſtian Duty, without meddling with Politicks, he 
might have been allow'd perhaps to plead for Excuſe, 
that he was ignorant of the Conlequences that 
might be deduced from ſuch general Propoſitions , 
that his only Aim was Charity, Peace, and Suh- 


miſſion to the Magiſtrates in Being. We mult . 


therefore pray your Lordſhips to compare one Part 
of his Sermon with the other; and your Lordſhips 
will then, I am perſuaded, be of Opinion with us, 


not only that the Concluſion we have drawn from 


his Poſitions, does neceſſarily flow from them, but 
that the Doctor himſelf muſt have been conſcious 
of it; and conſequently that what he has done, 
muſt have been, as we ſet forth in our Charge, 
with a wicked and malicious Intention. 

Had the Doctor, my Lords, in the remaining 
Parr of his Sermon, preach'd up Peace, Quietneſs, 
and the like ; and ſhewn how happy we are under 
Her Majeſty's Adminiſtration ; and exhorted Obe- 
dience to it, he had never been called to anſwer a 
Charge at your Lordſhips Bar. But the Tenor of 
all his ſubſequent Diſcourſe, is one continued In- 
vective againſt the Government. Paſſive Obedience 
is ſet down as an indiſpenfible Duty : But 'tis evi- 
dent, by the whole Sermon, that it is not due to 
Queen ANNE, or Her Adminiſtration. Now 
what can that be, but to uſher in a Rightfu/ Title 
(I think they call it) of one on the other ſide the 


Water ? | 
There is ſuch an Affinity, my Lords, between 


this Sermon, and the DoQtines which are preached 


and propagated by a certain Set of Men, that I can- 
not but obſerve to your Lordſhips on this Occaſion, 
how induſtrious they have been ever ſince the Revo- 
lution, to prepare a Way for another. They are 
the Pure and Undefiled Church of England ! The 
only Men of Loyal and Steady Principles! They 
never took the Oaths to the Government; never 
bent their Knee ro Baa/! They have their own Arch- 
biſhops, Biſhops, and Paſtors, and conſtitute the 
only true and pure Church of Eng/and ! We are all 


Schiſmaticks, that is, all the reſt of Eng/and are 


Schiſmaticks, Hereticks, and Rebels! Now pray, 
my Lords, Whar are the peculiar and diſtinguiſhing 
CharaQteriſticks, the Favourite and Darling Tenets 


of theſe Men? What elſe but Palſive-· Obedience, Jus 
: Drumun, 


ruinum, an Hereditary, Dideſeaſible Right of Suc- 
— which no Neceſſity, no Ac of e 
no Preſcription of Time, no natural or legal Inca- 

city, can ever invalidate or ſet aſide? If they are 
The Queen is not Queen; Your Lordſhips ate not a 
Houſe of Lords, for you are not duly ſummoned by 
2 Legal Writ ; We are no Houſe of Commons, for 
the ſame Reaſon; all the Taxes which have been 
rais'd for this Twenty Years have been Arbitrary 
and Illegal Extortions; all the Blood of ſo many 
brave Men, who have died (as they thought) in the 
Service of their Country, has been ſpilr in Defence 
of an Uſurpation; and they were only ſo many Re- 
dels and Traitors. | | 

My Lords. If theſe Puritans, (think I may call them) 
theſe undefile4 pure Church-Men, would confine 
themſelves to their own Conventicles, to get Money 
from a few deluded Women; it may, perhaps, be con- 
ſiſtent with the Indulgence of the mildeſt of Govern- 
ments, to ſuffer them to enjoy the Benefit of that Tole- 
ration which is allowed to Proteſtant Diſſenters, how 
pernicious and deſtructive ſoever to the Publick 
may be their Principles. But when they ſhall come 
and vent their Treaſons abroad; when they ſhall 
occafionally conform, and take the Oaths to the 


Government, in order the better to deſtroy it; when 


they ſhall ab jure the Pretended Prince of Maes, but 
not forget him; when they ſhall invade the Pulpits 
of the true Church of Eng/andsz when the Pulpit of 
your Metropolis, inſtead of teaching the People to 
pay their Anniveſary Tribute of Praiſe and Thanks 
to Almighty God for the many wonderful Succeſſes 
with which he has bleſs'd thoſe Arms which were 
taken up in Defence of the Revolution; when (I ſay) 
that Pulpit ſhall be proſtituted and polluted by vent- 
ing Sedition againſt the beſt of Queens ; it is high 
Time for your wines" to animadvert upon it, 
for the Honour of thoſe glorious Princes who are 
dead; for the Honour of Her Majeſty, who ſo hap- 
pily rules over us; and for the Peace and Tran- 
qulility of all Her Subjects. 

My Lords, If I was not afraid of being thought 
too tedious to your Lordſhips, I would offer to you 
a few Words, concerning that Adminiſtration which 
the Doctor has ſo maliciouſly defamed ; for as fond 
as this Gentleman, and thoſe like him, are of med- 
dling with Politicks in the Pulpit ; and, as himſelf 


expreſſes it, of ſerting the People right in their Prin- 


wr I do not find they ever teach what the Ends 
ot Government truly are. 

My Lords, Tully, who takes it from Ariſtotle, 
ſtates the ultimate End of Government, and the 
| Mark which Rulers ought to aim at, 
Oratio pro Pub- to be Otium cum Dignitate, or Peace 
l Sextio, with Reputation. Towards attaining 

this End, he enumerates the ſeveral 
Particulars which it requires the greateſt Application 
and. Vigilance of good Governors to promote and 
— a the chief 2 5 he —— 
them, are, Religion; the juſt an owers an 
Rights oſ the Legillatbe, ** of the Magiſtrates 
ſubordinate to that; a due Adminiſtration of Juſtice, 
the Publick Treaſure and Credit; Military Virtue z 
and concludes with Laus Publica; which, indeed, 
is the Reſult of a good Adminiſtration of the ſeve- 
ral Branches mention d. For Praiſe both at Home 
and Abroad will never fail to attend good Manage- 
Ment. 4x 
every one of theſe Particulars, and inſtance when in 
uy A — has been in this Iſland, a more uni- 


Now, my Lords, if no will but reflect on ] 


* right, my Lords, What are the Conſequences? 
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verfally glorious Adtminiſtration, 1 will allow wh: 
the Doctor fays to be true. ps ee oe 


To begin with Religion, m Lords, let any te 
Took upon that Reverend Bench and ſay ke Ga 
was ever filled with greater Examples of Plety, 
Learning, and Chriſtian Charity. That truly Chri- 

lan Moderation, and extenſive Zeal, and Charity 
to the Proteſtant Religion, will, in all human Pro- 
bability, my Lords, (if our ſelves, by little Ani mo- 
fities, do not obſtruct it,) will, 1 ſay, raiſe the 
Luftre and Reputation of our Church to ſach à De- 
gree, that, as the Glory of our Arms juſtly entitles 
our Nation at preſent to hold the firſt Rank, ſo'ſhall 
our Church be looked upon as the Mother of all 
the Reformed Churches in Exrope. 

As to the juſt Rights and Powers of our Legiſla- 


tive, your Lordſhips, and all of us know, whether 


ever any Prince on our Throne, has had a more ten- 
der Concern for them. than Her Majeſty ; or whe- 
ther at any time there has been a more due and im- 
partial Adminiſtration of Juſtice. | 
Tor the Treaſure and Credit of the Nation, I ap- 
1 to all that hear me, whether ever ſuch lar 
ums were more chearfully given, or more juſ 
adminiſtred. Never were there greater Demands 
than during this neceſſary War, nor ever Demands 
more freely complied with by the People. Such is 
the Confidence they have in the Publick Manage- 
ment, and fo ineffectual this Doctor, and his Bre- 
thren's ſounding a m to Sedition. 

As for our Arms, and Reputation; the many un- 
llel'd Succeſſes during Her Majeſty's Reign, by 
and Land, ſpeak ſufficiently, and do ſufficiently 

—— that Her Majeſty has far exceeded all Her 
Predeceſſors. Our Henrys and our Edwards have 
juſtly left behind them Immortal Fame, for having 
broke and ſubdued in their Times, the Power of 
France. Queen Elizabeth will be ever Glorious for 
having humbled the Pride of Spain. Thoſe Two 
great Monarchies have each in their Turn aimed at 
the Univerſal Monarchy of Europe; and each hath 
been near compaſſing it, notwithſtanding that the 
one always oppoſed the other. But it was never 
imagined, that if they once became united, any 
Force in Europe could have diſputed with them. 


Let, my Lords, we have lived to ſee thoſe two for- 


midable Powers united, and threatning Deſtruftion 
to all the Liherties of Europe. It was a Task re- 
ſerv'd for Her Majeſty to encounter this united Force. 


She has attacked, and reduced them to ſue for Peace; 


and we are perhaps juſt now at that very deciſive Pe- 
riod of Time, when we are to reap the Fruits of a 
long, and expenſive War, by the Concluſion of a 
ſolid and laſting Peace. ; | 
Now, my Lords, at ſuch a critical JunQure, at a 
Time when it behoves us more than ever to preſerve 
that Union amongſt our ſelves, upon which the 
Union of the whe Alliance does fo much depend 
upon which the happy Conclufion of this War, and 
conſequently the Safety and Honour of our Church 
and State does depend; What does this Pious Son 
of the Church? What does this Loyal Subject, this 
Paffive-Obedience Gentleman do? He is preaching to 
the City of London, from whence we are to receive 
the greateſt Part of the 3 granted for carry ing 
on the War: Does he one Word to them to 
omote and carry on the Publick Good ? No, my 
rds: He does, to the utmoſt of his Ability, en- 
deayour to create in them groundleſs Miſtruſts and 
ealouſies of the Adminiſtration. . And I will appeal 
to the Conſcience of every one that hears me, and 
defire, that laying their Hand upon their Heart, 


Mmmmm they 
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' they will truly determine within themſelves, -whe- 


ther, if thoſe Citizens who heard this Sermon had 


been byaſſed by it, we could have expected one 


Penny of Money from them, to ſupport a Covern. 


ment which was repreſented ſo odious. But thoſe 
honeſt Citizens, my Lords, heard this Trumpeter of 
Sedition with Indignation. Their Affection to the 
Government is not to be ſhaken. Her Majeſty js 
"Abſolute in the Hearts of Her SubjeQs ; which is 
the beſt way of being Abſolute : And all the artifi- 
"cial Suggeſtions of theſe Fa/ſe Brethren (to uſe his 


own Language) will never leflen their AﬀeCtions to 


Her. | | 
But, my Lords, how impotent and weak ſoever 
the Malice of theſeMen may prove; yet when ſuch 


Doctrines are broached, and publickly preached, as 
tend to inſlave a free Nation, to foment Diviſions 
and Parties, to ſeduce us from our Allegiance to the 


beſt of Princes,; it becomes the Houſe of Com- 


mons, who are Guardians of the Conſtitution and 
Liberties of the People, to bring . ſuch Delinquents 
to Juſtice ; and it will become your Lordſhips, who 


are Guardians of the Conſtitution of the People, to 


prevent the growing of ſuch an Evil. This Man, 
my Lords, is an inconſiderable Tool of a Party; no 
ways worth the Trouble we have given your Lord- 
ſhips : But we look upon it that your Lordfhips 
judgment in this Caſe, will be giving a Sanftion 
which ſhall determine what DoQrines of this kind 
ſhall or ſhall not be preached. We are perſuaded 
therefore that your Lordſhips, in giving Judgment 


on this Caſe, will have a Regard to'the Honour of 


the late King and Queen, ſo highly aſperſed; to 
the Security of Her Majeſty and Her Government; 
to the Proteſtant Succeſſion ; to the Preſervation of 
the Peace at Home, and Reputation Abroad ; where, 
if it ſhall be heard that you have Men amongſt you, 


inſolent enough to vent ſuch Notions, they may 


likewiſe hear that it has not been done with Impu- 
nity. For all theſe Reaſons, we do hope that your 


Lordſhips will inflict ſuch condign Puniſhment on 


this Offender, as may deter others from the like In- 


ſolence for the future. 


derer King. Y Lords, The Gentlemen who 


W have gone before me, ha- 
ving finiſh'd the Firſt Article of the Impeachment, 
by Command of the Houſe of Commons, I pro- 
ceed ro make out the Second, which relates to the 


Toleration, one of the principal Conſequences of the 
Revolution. Ir is well known that great Severities had 
been formerly uſed againſt Proteſtant Diſſenters, which 


were fomented by Popiſh Practices, in order to divide 
us, and thereby weaken the common Proteſtant In- 
tereſt, and particularly that of the Church of Exg- 
land : This the whole Church of England plainly 
fw in the Reign of the late King James, when Po- 

pery was coming in like a Flood, and threatned an 
univerſal Ruin; and then they did univerſally pro- 
feſs their Readineſs and Intention to ſhow all manner 
of Tenderneſs to other Proteſtants, when it ſhould 
be in their Power to do it. 


The Seven Biſhops, who, to their everlaſting Ho- 


nour, made ſo noble a Stand for the Liberties of 
the Church and Kingdom, did in their Petition to 
King James, declare, That their not reading the 
Declaration for Liberty of Conſcience, was not from 
any want of due Tenderneſs to the Diſſenters, in 
relation to whom they were willing to come to ſuch 
a Temper as ſhould be thought fit, when that Mat- 
ter ſhould be conſidered and ſettled in Parliament 
and Convocation. | | Dh 


And to the Glory of the Church of England, it 


muſt be remembred, that when the Revolution Wa; 


afterwards effected, they were as good as their 


Word, and an Act pafs'd, in the very Firſt Yer of | 
their late Majeſties King William and Queen Mary, | 


Intituled, An AT fo# Exempting their Majeſlies 7 
teſtant Subjects, diſſenting from the T — 


land, from the Penalties of certain Lates. This ; 
that Act that is commonly called The 48 of Toba. 
tion, and was confirmed by another Act made in the | 
ſucceeding Parliament, As this Act is agreeable in 
it ſelf to the Profeſſion of the Chriſtian Religion, ang | 
particularly to the Doctrine of the Church of Ex. 


land; ſo it hath been found by Experience fo much 
for the Honour of the Kingdom, and for the Credit 


of the Church, that Her Majeſty has been pleaſeg | 


to declare from the Throne her Intention inyiolz. 
bly to maintain it; and both Houſes of Par- 
liament have done the fame in the moſt folemn 
Manner. | 


Here the Duke of Buckingham moved the Lords 
10 adjourn to their own Houſe ; which they did: 
And the Lords being returned to the Court, and 
Proclamation commanding Silence made : | 


Lord Chancellor. Gentlemen, you that are the 
Managers for the Houſe of Commons may procee! 
in the Method you were in. 


Sir Peter King, My Lords, The AQ of Parlia. 
ment that I was mentioning to your Lordſhips, is 
the Act relating to the Toleration, referr'd to in the 
Preamble to the Articles; your Lordſhips, and every 
one elſe, remember the Neceſſity there was for that 
Act; and having experienced the Benefit of it, Her 
Majeſty and both Houſes of Parliament have con- 
curred in a Declaration, that that Act ſhall be inviola- 
bly obſerved : This being then not only a poſitive 
Law, hut alſo a beneficial One, as well for the Bene- 
fir of the Church in particular, as the Welfare and 
Support of the Proteſtant Intereſt in general, it very 
ill became any private Perſon to endeavour to bring 
that Law, by any publick Diſcourfe, into Contempt 
or Diſrepute. 

The Article the Doctor is charged with, in rela- 
tion hereto, is, That he ſuggeſts and maintains, 
* That that Toleration granted by Law is unreaſo- 
„ nable, and the Allowance of it unwarrantable; 
and aſſerts, that he is a Falſe Brother, with rela- 
tion to God, Religion, and the Church, who de- 
* fends Toleration and Liberty of Conſcience ; that 
* Queen Elizabeth was deluded 5 Archbiſhop 
* Grindall, whom he ſcurrilouſly calls a Falſe Son 
* of the Church, and a pertidious Prelate, to the 
* Toleration of the Genevian Diſcipline ; and that 
* it is the Duty of the Superior Paſtors to Thunder 
** out their Eccleſiaſtical Anathema's againſt Perſons 
* intituled to the Benefit of the ſaid Toleration, and 
* inſolently dares and defies any Power on Earth to 
* reverſe ſuch Sentences. 

My Lords, The firſt Part of this Article, which 
is the principal Part, contains a general Charge a- 
gainſt the Doctor, for affirming and maintaining, 
** That the Toleration granted by Law is unreaſona- 
ble, and the Allowance of it unwarrantable 
The reſt of the Article conſiſts of particular Paſſages, 
taken out of his Sermon, tending to make good 
and prove that general Charge. 


As to the general Charge contain'd in the firſt 


Part of this Article, of his maintaining the Tolera- 
tion granted by Law to be unreaſonable, IP Al- 
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lowance of it unwarrantable : His Anſwer is very 
obſervable, and is, That upon the moſt diligent 
Enquiry, he has not been able to inform himſelf 
that a Toleration hath been granted by Law ; but 
admits, that an AQ did paſs in the firſt Year of 
King IWillam and Queen Mary, intituled, An A# for 
Exenpting their _— Proteſlant Subjects, diſ- 
ſenting from the Church of England, from the Penal- 
ties of certain Laws. Which Exemption, he ſaith, 
he doth not any where maintain to be unreaſonable, 
or the Allowance of it unwarrantable; but hopes 
that he had prevented any ſuch Miſapprehenſion, by 
declaring in his Sermon preach d at St. Paul 8, that 
he intended not to caſt the leaſt invidious Reflection 
upon that Indulgence which the Government had 
Iven. 
a Indeed, it is almoſt difficult to be ſerious in 
giving a Reply to that part of his Anſwer, That he 
cannot inform himſelf that a Toleration hath been 
granted by Law. Tis true, the Word Toleration 
is not mention d in that Act, neither is the Word In- 
dulgence to be found in that Law ; but every Body 
knows that the Exemption granted by that Act is 
commonly called The Toleration, and the Act it 
ſelf; The Toleration A# : What is the Intent of that 
Act, but to tolerate and allow Perſons, qualified by 
that Act, to exerciſe their Religion, notwithſtanding 
Penal Laws to the contrary. Toleration is really a 
Word of leſs Import than Indulgence, it is a bare 
Permiſſion, and Allowance ; and this Word has 
gain d ſuch a known and fix d Notion and Significa- 
tion in every one's Mind, that whenever it is men- 
tion d, there is not any Doubt what is meant by it: 
It is now become a Word of Art, that not only 
in common Converſation, but even in the molt pub- 
lick Acts of State, the Exemption granted by the 
A&R made in the 1ſt of King William and Queen 
Mary, is called the Toleration. Did not her Majeſty, 
in Her Speech to both Houſes of Parliament from 
the Throne, in the Year 1705, declare that ſhe 
would always inviolably maintain he To/eration ? 
Did not both Houſes of Parliament, in their ſeveral 


Addreſſes to Her Majeſty for that molt gracious 


Speech, eſs their deep Satisfaction of Her M1je- 
ſty's ReÞlution to maintain the Toleration® In the free 
Conferences between the Lords and Commons about 
the Bill for preventing Occaſional Conformity, in the 
Year 1702. Is not this Act of the iſt of William 
and Mary, called the Ad of Ioleration, and the 
Exemption granted by that Act called zhe Toleration ? 
So that it ſeems ftrange the Doctor ſhould not 
know that a Toleration had been granted by Law ; 
and it is more ſtrange yet, when he himſelf, in this 
very Sermon, called the Indulgence granted by that 
Act, the Toleration. 

In the 14th Page of his Sermon, where he is 
complaining of Falſe Brethren in the Kingdom, who 
are permitted and ſuftered to combine into Bodies 
and Seminaries, wherein Atheiſm, Deiſm, Tri- 
theiſm and Socinianiſm, and a great many other 
wicked Principles are taught ; he concludes thus, 
„ Certainly, (ſays he) The Toleration was never in- 
©* tended to indulge and cheriſh ſuch Monſters and 
Vipers in our Boſom.” What was it poſſible for 
the Doctor to mean in that Place, by the Toleration, 
but the Indulgence, as he calls it, granted to the 
Diſſenters by the Act of 1 Gul. and Mar. 

In the 19th Page of the Sermon, ſpeaking of the 
Diſſenters, he ſays, © Now they have advanced 
<* themſelves, from the Religious Liberty our gra- 
cCious Sovereign has indulged them, to claim a Civil 
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** Right, as they term it, and to juſtle the Church 
* out of her Eſtabliſhment, by hoifting zbeir Tole- 
ration into its Place? What could he poſſibly 
mean here by theſe Words, but that Tolerarion, or 
thar Indulgence,. which was granted in the Time of 
the late King and Queen to the Diſſenters? So that 
it is plain, that when he made, and preached, and 
publiſhed this Sermon, he knew very well, that 
that Indulgence that was granted by the Law made 
in the Firſt Year of King William and Queen Mary, 
was commonly called he Toleration ; and this Tole- 
ration, granted by that Law, is that which the 
Commons in their Impeachment ſay he maintains 
to be unreaſonable, and the Allowance of it unwar- 
rantable ; and this is what 1 am now to make our 
and prove. 

But I muſt do the Doctor Juſtice to own, that 
Page 20. of his Sermon preach'd at St. Paul's, he. 
doth uſe theſe Words, referr'd to by him in his 
Anſwer, viz. © I would not here be miſunderſtood, 
as it 1 intended to caſt the leaſt invidious Re- 
* flection upon that Indulgence the Government has 
** condelcended to give them; which I am fare all 
* thoſe that wiſh well to our Church, are very rea- 
dy ro grant to Conſciences truly ſcrupulous : 
* let them enjoy it in the full Limits the Law has 
** preſcribed. 

The Doctor, by putting in that Caution, ſeems 
himſelf to be apprehenſive, his Words were other- 
wife in danger to be eſteem d a Reflection upon that 
Indulgence or Toleration that the Government had 
given. Having juſt before commended the Severities. 
that were uſed in the Reign of Queen E'7zaberh 
againſt the Diſſenters; which could not be ſpoken 
in Commendation of the Toleration; but would 
reaſonably be underſtood to be a Condemnation of 
ir, becauſe ir removed and took away thoſe Severi- 
ties; he then ſubjoins the fore-mention'd Paſſage; 
which dry Caution will not excuſe the Doctor, it 
in the other Parts of his Sermon he doth viſibly and 
plainly condemn the Toleration, and cenſure it as 
unreaſonable, and the Allowance of it unwarrantable ; 
which that he doth, I ſhall endeavour to prove 
from other direct and formal Paſſages in his aid 
Sermon. 

The firft Paſſage that I ſhall Cite to this Pur- 
poſe is in the 10th Page of the Sermon, and is in 
theſe Words; So that, in all thoſe Caſes before- 
mentioned, whoſoever preſumes to innovote, al- 
* ter, or miſrepreſent any Point in the Articles of 
the Faith of our Church, ought to be Arraign'd 
as 4 Traytor to our State; Heterodoxy in the 
© Dodtrines of the one, naturally producing, and 
* almoſt neceſſarily inferring Rebellion and High- 
* Treaſon in the other, and conſequently a Crime that 
& concerns the Civil Magiſtrate, as much to puniſh, 
and reftrain, as the Eccleſiaſtical. The beginning 
of this Paſſage is tied up to the Cafes before men- 
tioned, ſo that in all thoſe Caſes before-mentioned, 
which being a term of Relation, muſt be expounded 
in Reference to what went hefore. 

This Paſſage is contained in his ſecond Head of 
Falſe Brethren, of thoſe who are Falſe Brethren with 
Relation to the State, Government or Society of which 
they are Members. And on Peruſal thereof I do. not 
find any one Article of the Faith of our Churchibefore- 
mentioned under that Head, ro which thefe relative 
Terms do refer; for all that he faith before under 
that Head is, That the Conſtitutions of moſt Go- 
« yernments differing according to their ſeveral 
Frames, and Laws, upon which they are built 
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and founded, it is impoſſible to lay down any 
one univerſal Rule, as the Scheme and Meaſure 


of Obedience, that may ſquare to every one of 


( 


them: Only this Maxim in general, he preſumes, 
* may be Eſtabliſh'd for the Safety, Tranquility 
and Support of all Governments, That no Inno- 
vation whatſoever ſhould be allowed in the Fun- 
damental Conſtitution of any State, without a 


* and whoſoever ſingly or in a private Capacity ſhould 
* attempt ir, is Guilty of rhe _ Miſdemei- 
nour, and is an Enemy to that 


© which he is a Member. 


Then the Doctor applies this Maxim to our Go- 
vernment: Our Conſtitution, faith he, both in 
Church and State, has been ſo admirably con- 
* trived, with that Wiſdom, Weight, and Sagaci- 
* ty, and the Temper and Genius of each, ſo 
exactly ſuited, and modell'd to the mutual Sup- 
port and Aſſiſtance of one another, that tis hard 


to ſay, whether the Doctrines of the Church ot 


* England contribute more to Authorize and En- 
* force our Civil Laws, or our Laws to Main- 
* tain and Defend the DoCtrines of our Church. 
The Natures of both are ſo nicely correſpon— 
* dent, and ſo happily intermixr, that tis alma ft 
* impoſſible to offer a Violation to the one, with— 
* out breaking in upon the Body of the other: 
* So that in all thoſe Caſes before-mentioned, 
*. whoſoever preſumes to alter, innovate or mil- 
* repreſent any Point in the Articles of the Faith 
of our Church, ought to be Arraign'd as a Tray- 


tor to our State, Cc. 


I read your Lordſhips this whole Paragraph, to 
ſhew, that the Caſes ſaid to be hefore-menrioned, 
are not contained in this Head of the Sermon, but 
they are plainly contained in a former Paragraph, 
VIZ. in his firlt Head of falſe Brethren, with re- 
lation to God, Religion, and the Church in which 
they hold .Communion ; under which Head the 


Doctor enters into a long Deſcription of ſuch kind 


of falſe Brethren, and enumerates ſeveral Articles 


and Rites of the Church, the Disbelievers or De- 


niers whereof are termed Falſe Brethren ; and a- 
mongſt other of his Characters, in p. 8. he brands 
him for being falſe to the Intereſt of the Church, 
that gives up any Point of her Diſcipline and Wor- 
ſhip; theſe are the exterior Fences to guard the 


Internals of Religion, without which they are left 


naked, without Beauty, Order, or Defence. Should 
any Man out of Ignorance, or Prejudice to the An- 
cient Rights and Eſſential Conſtitution of the Ca- 
tholick Church, affirm, © That the Divine Apoſto- 
* lical Inſtitution of Epiſcopacy is a novel Doctrine, 
not ſufficiently warranted by Scripture, and that 
* *tis indifferent whether the Church be Governed 
* by Biſnops or Presbyters : Is not ſuch an one 
an Apoſtate from his own Orders? So that one of the 
before-mentioned Caſes of Falſe Brotherhood is, 
the affirming that the Divine Apoſtolical Inſtituti- 
on of Epiſcopacy is a novel Doctrine, not ſufficient- 


ly warranted by Scripture, and that it is indifferent 


whether the Church be Governed by Biſhops or 
Presbyters. This is affirmed and held by all the Diſ- 
ſenters; and tho they ſhould be miſtaken in their 
Opinion, yer {till it is their Opinion; and they are 
notwithſtanding tolerated, and are exempted by the 
Toleration Act from Subſcribing the 36th Article, 
that the Book of Conſecration of Archbiſhops and 
Biſhops, and of the Ordination of Prieſts and Dea- 
cons, ſet forth in the Times of King Edward the 
Sixth, contain in it all things neceſſary to their 
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Confecration and Ordination, and hath nothing in 
it either Superſtitious or Impious : Now notwith- 
ſtanding this Innovation or Alteration of this Arti— 
cle of the Church by the Diſſenters, the Law doth 
nevertheleſs Tolerate and Indulge rhem. 

But the Doctor is of another Opinion, and he 


affirms, That whoever Innovates, Alters, or Miſ: 


repreſents this Point in the Articles of the Faith 
of our Church, ought to be Ariaign d as a Traytor 
to the State, and ought to be puniſhed, as well by 
the Temporal, as the Eccleſiaſtical Magiſtrate. For 
he goes on, and carries it yet a great deal further 
by the Reaſon he gives for his Aflertion, which is, 
* Heterodoxy in the Doctrines of the one, naty- 
* rally producing, and almoſt necetlarily interring, 
“Rebellion and High Treaſon in the other; an 
* conſequently a Crime that concerns the | 
* Magiltrare, as much ro puniſh and reſtraa, 
* the Eccleſiaſtical. Here's an Aſſertion to the Py: 

poſe ; that Hereirodoxy, that is, the holding a dit 
ferent Opinion tom any Article of the Faith of 
our Church, naturally produces, and almolt necej- 
ſarily infers Rebellion and High-Treaſon in the State, 
and conſequently a Crime that concerns the Civil 
Magiſtrate to punith, as well as the Eccleſiaſtical. 
He himſelf, in the immediate ſubſequent Words, 
doth own, That this Aſſertion at fiſt View may 


look like an High-flown Paradox; and I believe it 


will {till appear to be fo upon a Review, That who- 
ſoever is of a different, or other Opinion, in any 
of the Articles of the Faith of the Church, is 
Guilty of High-Treaſon; and the Temporal, as 
well as the Spiritual Magiſtrate, ought to puniſh 
him as a Traitor for it. The Articles of the Church 
are in number Thirty nine; ſome of the Diſſenters 
are by the Act of Toleration exempted from Sub- 
{cribing three and a half of them, vig. the 34th 
Article, which relates to the Traditions and Cere- 


monies of the Church, and the Power of the 


Church ro Ordain, Change, and Aboliſh Ceremo- 
nies and Rites : The 35th Article, concerning the 
Book of Homilies, and reading of them in Churches: 
The 36th Article, concerning the Conſecration of 
Archbiſhops and Biſhops, and the Ordination of 
Prieſts and Deacons ; and the former Part of the 
20th Article, which Aferts the Power of the Church 
to Decree Rites and Ceremonies, and Authority in 
Controverſies of Faith. Ocher Diſſenters, who ſcru- 
ple the Baptizing of Infants, are alſo exempted 
from Subſcribing that Part of the 27th Article 
which relates to Infant Baptiſm ; and the Quakers 
are exempted from Subſcribing any of the Articles, 
and are only required to Subſcribe a ſhort Declara- 
tion of the Trinity, and that the Scriptures are gi- 
ven by Divine Inſpiration. All thele ſeveral ſorts 
of Diſſenters, notwithſtanding their Heterodoxy in 
theſe Points, are exempted by the Toleration Act 
from the Penalties of the former Laws, and are 


by this Act preſerved in the free Exerciſe of their 
Religion or Worſhip ; and not only the Penalties 


inflicted on them by former Laws are taken away, 
bur ſeveral Immunities and Privileges are given 
them, as an Exemption of their Teachers from Pa- 
riſh Offices, and a Penalty for diſturbing their 
Congregations. Now when this is Eſtabliſh'd by a 
Law, and that Act of Toleration is in full Force, 
for the Doctor to affirm, notwithſtanding all this, 
that Heterodoxy, or a diſterent Opinion from any 
of the Articles of Faith of our Church, almoſt ne- 
cellarily infers Rebellion and High-Treaſon in the 


State, and is a Crime that concerns the Civil Ma- 


giſtrate to puniſh, as well as the Eccleſiaſtical ; 
| What 


0 
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What can be a more direct breaking in upon, and 
Jifavowing of the Toleration than this? Is not 
this to maintain the Toleration granted by Law to 
de unreaſonable, and the Allowance of it unwar- 
rantable ? 

Another Paſſage that I ſhil Cite to prove the 
cneral Charge againlt the Dotor, is in the 16th 
and 17th Pages of the Sermon: Ihr could not be 
gained by Comprehenſion and "Toleration, muſt be 
brought about by Moderation and Occaſional Con- 
ormily 3 that is, what they could not do by hen Vi- 
oence, they will not fail by ſecret Treachery to ac- 
compliſh. If the Church can't be pulled down, it 
may be blown up ; and no matter with theſ? Men 
how "tis defiroyed, ſo that it is deſtroyed. In this 
Place the Doctor is ſpeaking of the great Miſchieſs 
and Perils of his falſe Brethren to the Church. And 
to prevent any miſtaken Notions of the Church, 
he intimates, that we are to underſtand the true 
genuine Notion of it, as it ſtin]s contradiſtinguiſhd 
in its Eftabliſh'd Doctrine, Diſcipline and Worlhip 
from all other Churches and Schiſmaticks, who 
would obtrude upon us a wild Negative Idea of 
4 National Church, ſo as to incorporate themſelves 
into the Body as true Members of it; whereas 
that Latitudinarian Hererozeneous Mixture would 
render it the moſt Abſurd, Contradictory and Self- 
inconſiſtent Body in the World : And from thence 
he proceeds to ſhew that this Deſign of a Com- 
prehenfion miſcarried, and that that long projected 
Scheme of the Eccleſiaſtical Achnephe's was blaſt- 
ed; But, ſays he, fince this Model of univerſl 
Liberty and Coalition failed, and theſe falſe 
© Brethren could not carry the Conventicle into the 
„Church, they are now reſolved to bring the 
Church into the Conventicie, which will plauſi- 
« bly and lily effect her Ruin”. And how is that 
to be done? Why, © What could not be gain'd by 
Comprchenſion and Toleration mult be brought 
„about by Moderation and Occaſional Conformi- 
ty; that is, what they could not do by open Vio- 
© lence, they will not fail by ſecret Treachery to 
* accompliſh ; if the Church can't be pulled down 
Aby Comprehenſion and Toleration, it may be blown 
* up by Occaſional Conformity and Moderation; and 
* no Matter with theſe Men how 'tis deſtroy'd, ſo 
that 'tis deſtroy'd.“ Is not this calling the Tolera- 
tion an open Violence to the Church ? That it was 
an Attempt made to deſtroy the Church, tho' the 
Church it felt came into, and ſettled this Tolera- 
tion? I ſay, the Legiſlature in the Time of their 
late Majeſties King IW:ll;am and Queen Mary, and 
particularly the Biſhops, the Fathers of the Church, 
were very well ſatisfied that this Toleration granted 
to the Diſſenters, was no way prejudicial to the 
Safety and Security of the Church. Now for the 
Doctor to come and ſay, the Toleration was intended 
to pull down the Church, and that ir is an open 
Violence to the Church ; is not this to maintain, 
that the Toleration is unreaſonable, and the Allow- 
ance of it unwarrantable ? 

My Lords, Theſe Paſſages which I have cited 
to your Lordſhips, do prove the general Charge 
of this Article: There are other Paſſages in the Ser- 
mon, particularly referr'd to in the Article, which 
likewiſe prove this general Charge, to which I ſhall 
next proceed. And, | 

The next part of the Charge in the ſecond Arti- 
cle is, That he aſſerts, that he is a falſe Brother 
with relation ro God, Religion or the Church, 
who defends Toleration and Liberty of Conſci- 
ence. 
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Theſe Words are contained in ſo many expreſs 
Terms in the 8th Pape of his Sermon, where after 
he hath copiouſly deſcribed his falſe Brethren, he 
comes and Sums up the whole in theſe Words; If 
upon all Occaſions to comply with the Diſſenters both 
in publick and — — Affairs, as Perſons of tender 
C onſerence and Putty, to promote their Intereſis in 
Elections, to For to em for Plices and Prefer- 
ment, to defend Toleration, and Liberty of Conſci- 
ence, and under the pretence of Moderanon to ex- 
cuſe their Separation, and lay the Fault upon the 
True Sons of the Church for carrying Matters too 
high ; If ro Court the Fanaticks in private, and to 
hear them with Patience, if not Approbation, Rail at 
and Blaſpheme the Church, and upon Occaſion to ju- 
flify the King's Murder; If ro Hutter both the Dead 
and the Living in their Vices, and to tell the World. 
that if they have Wit and Money enoug b, they need 
no Repentance, and that only Fools and Reggars can 
be Dumm d; If theſe, I ſay, are the Modiſh an! 
Faſhionable Criterions of a true Church Man, God 
delroer us from all ſuch Falſe Brethren ! 

So that one Mark of theſe Falſe Brethren, in this 
part of his Sermon, is to defend Toleration and Li- 
berty of Conſcience. As to this, the Doctor gives 
two Anſwers, one by way of Inference or Preſum- 
piton, and the other Direct; that by way of Infe- 
rence is,“ That he having ſo plainly declared 
himſelf in Favour of the Exemption granted by 
„Luv; when he blames thoſe who upon all Occa- 
** ſions defend Toleration and Liberty of Conſci- 
** ence, he cannot he thought to reflect on the De- 
* fenders of that Legal Exemption or Indulgence, 
* which he himſelf approves and defends. 

Now if he had not in other Parts of his Ser- 
mon condemn'd the Toleration expreſly, it might 
have paſs'd for an Anſwer. But now, it the Do- 
ctor has more than once in other Parts of his Ser- 
mon directly inveighed againſt this Toleration, 
then his Meaning is more naturally to be under- 
ſtood by ſo many ſeveral Pallages, than by one fin- 
gle Sentence, and with what View thrown in, the 
reading of the Sermon will plainly ſhew. And there- 
fore the true way to come at the true Meaning of 
his Words, is to take them as they ſtand in his 
Sermon, and that is what your Lordſhips will 
judge by. In the next Place he gives a direct 
Anſwer to this Part of the Charge, which is, that 
he does not mean by this Deſcription of a Falſe 
Brother, thoſe who only defend Toleration and Li- 
berry of Conſcience, and do no more; but he only 
blames thoſe who upon all Occaſions defend Tole- 
ration and Liberty of Conſcience, and to excule their 
Separation, lay the Fault upon the true Sons of the 
Church for carrying Matters fo high; fo that I don't 
reckon him, ſays he, as a Falſe Brother who barely 
defends Toleration and Liberty of Conſcience ; ex- 
cept that at the ſame time that he is defending Tole- 
ration, he lays the Fault of the Separation upon the 
true Sons of the Church for carrying Matters too 
high. Now I ſubmit to your Lordſhips, upon read- 
ing of this Paſſage, whether ir is capaple of ſuch 
an Interpretation. If it be look d into, it will be 
found that the ſeveral particular Characters there 
mention d, are all of them ſo many particular Marks 
of a Falſe Brother; ir is not neceſſary that two, 
or three, or all of them meet together in one Perſon 
to make up the Character of a Falſe Brother; but 
if any one of them be found in any Perſon, tis 
ſufficient to CharaQerize him a Falle Brother: 
Whoever is guilty of any one of thoſe Acts, of 


which defending Toleration is one, is a Falſe — 
| | ther; 
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ther ; and his aſſerting the defending of Toleration 
to be a Mark of a Falſe Brother, is an evident Decla- 
ration againſt the Juſtice and Expediency of the 
Toleration. 


The next particular Charge upon him in this Ar- 


ticle is for Aſſerting, That Queen E/izaberh was 
* deluded by Archbiſhop G/indall, whom he ſcur- 
“ rilouſly calls a Falſe Son of the Church, and a 
* Perfidious Prelate, to the Toleration of the Ge- 
* nevuian Diſcipline *. This Charge upon him is 
founded on thoſe Words of his Sermon , in the 
19th Page; theſe are his Words: Have be) not, 
ever _ their firſt unhappy Plantation in this 

om, by the Interceſſion 1 that Falſe Son of the 
Church, Biſhop Grindall, a/ways improvd , and riſe 
upon their Demands in the Permiſfion of the Go- 
vernment ? Inſomuch that Queen Elizabeth, that 
was deluded by that perfidious Prelate to the Tolera- 


tion of the Genevian Diſcipline, found it ſuch an 


Headſtrong and Encroaching Monſter , that in Eight 
Tears She foreſaw it would endanger the Monarchy, 
az well az the Hierarchy ;, and like a Queen of true 
Reſolution , and pious Zeal for both , fronounc d, 
That ſuch were the reſtleſs Spirits of that factious 
People, that no Quiet was to be expeted from them, 
"tall they were utterly ſuppreſs'd : Which, /ike a pru- 
dent Princeſs, ſhe did by IV hole ſomt Severities, that 
the Crown for many Tears ſat Eaſy and Flouriſhing 
on her Head. 

As to that Part of the Charge where he ſays, 
That Queen Elizabeth was deluded to the Tolera- 
tion of the Genevian Diſcipline by Archbiſhop 
Grindall, the Doctor's Anſwer is, That he hum- 
<*-bly conceives he hath good Authority from the 


_ « Hiſtories and Monuments of thoſe Times for 


« ſuch Aſſertion; but whether he hath , or hath 
“ not, humbly apprehends ſuch Aſſertion to be no 
Proof of his Maintaining or Suggeſting, That 
the Exempting of Proteſtant Subjects diſſenting 
from the Church of England, from the Penalties 
of certain Laws, granted by an Act made in the 
“ Firſt Year of the Reign of King IWilliam and 
„Queen Alary, (which Exemption he ſuppoſes to 
ce be intended by the Legal Indulgence, or Tolera- 
<« tion granted to Diſſenters, mention 'd in the Pre- 
“ amble of the Articles, and by the Toleration 
“granted by Law mention'd in this Second) is un- 
% reaſonable, or the Allowance of it unwarranta- 


** We. 


My Lords, It might not perhaps be difficult to 
ſhew that there are ſome Miſtakes in this Fact; bur 
whether there be or no , will not now be worth 
ſpending your Lordſhips Time ; for I do agree with 
him, That the material Point is what he puts it 
upon, Whether this Aſſertion, as printed and deli- 
vered by him in his Sermon, be a Cenſure or Con- 
demnation of the Toleration Act. Now whether 
it be ſo or no, will appear by taking the whole 
Clauſe together. This Paſſage is in the 19th and 
20th Pages, and is in that Part of his Sermon 
where he is ſhewing the great Perils and Miſchief 
of his Falſe Brethen to the State , and that they are 


deſtructive to our Civil Rights and Liberties; and 


in the Purſuit of his Argument he plainly ſhews 
that the Falſe Brethren there meant are the Diſſen- 
ters, who are Tolerated by this Act of Parliament. 
* Theſe Falſe Brethren, fays he, have now advan- 
© ced themſelves from the Religious Liberty our 
* Gracious Sovereign has indulged them, to claim 


* a Civil Right, and to Juſtle the Church out of 


* her Eſtabliſhment, by hoiſting their Toleration 
into its Place ©, So that tis plain, theſe falſe 


Brethren here ſpoken of are the Diſſenters, thoſe 
who have the Benefit of the Toleration AQ Ang 
then he goes on; And to Convince us what alone 
“ will ſatisfy them, inſolently demand the Repei 
of the Corporation and Teſt Acts, as an Eccle. 
* ſiaſtical Uſurpation , which indeed under Her 
** Majeſty (whom God long preſerve for its Sup- 
port and Comfort) is the only Security the 
* Church has to depend upon; and which the 
have ſo far eluded by their abominable Rypocri. 
„ ſy, as to have undermined her Foundations, and 
** endanger the Government, by filling it with its 
profets'd Enemies. Theſe Charges are ſo fla- 
* grant and undeniable, that a Man muſt be ver 
weak, or ſomething worſe, that thinks or pre. 
tends rhe Diſſenters are to be gain'd or won 0. 
ver by any other Grants and Indulgences, than 
by giving up our whole Conſtitution : And he 
that recedes the leaſt Tittle from it, to Satisfy 
or Ingratiate with theſe Clamorous , Inſatiabſe 
and Church-devouring Malignants, knows not 
what Spirit they are of, or he ought to ſhew who 
is a true Member of our Church. 
Theſe Paſſages I have read to your Lordſhips, to 
ſhew that theis Falſe Brethren here ſpoken of are 
the Diſſenters, who are now Tolerated by the Law 
granted ro them in the Time of their late Maje. 
ſties King Wilham and Queen Mary; and of theſe 
Diſſenters follows this Paſſage- Have they not 
* ever ſince their firſt unhappy Plantation in this 


= 


cc 


cc 
cc 


© Kingdom, by the Interceſſion of that Falſe Son 


* of the Church, Biſhop Grinda//, always im- 
* prov'd, and rile upon their Demands in the Per- 
* miſhon of the Government? Inſomuch , thar 
** Queen Eligabeth, that was deluded by that perk- 
* dious Prelate to the Toleration of the Genevizy 
* Diſcipline ”, id eft, The Diſcipline and Polity 
of the Diſſenters, ſo called becauſe taken from Ge- 
neva, © found it ſuch a Headſtrong and Encroach- 
* ing Monſter, that in Eight Years ſhe foreſaw it 
would endanger the Monarchy, as well as thc 
Hierarchy ; and, like a Queen of true Reſoluti- 
* on and pious Zeal for both, pronounc'd, That 
“ ſuch were the reſtleſs Spirits of that Factious 
* People, that no Quiet was to be expected from 
* them, till they were utterly Suppreſs d; which, 
* like a prudent Princeſs, ſhe did by Wholeſome 
<« Severities, that the Crown for many Years fat 
* Fafy and Flouriſhing on her Head. 

In this memorable Paſſage he repreſents Archbi- 
ſhop Grindall as a Falſe Son of the Church, and a 
perfidious Prelate, for deluding the Queen into a 
Toleration of the Genevian Diſcipline. Whether 
that Fact be true, or not, is not material to our 
Purpoſe ; but this is, that he charges it fur a Fault 
on the Archbiſhip, and tor which he calls him a 
Falſe Son cf the Church, and a Periidious Prelate, 
for inducing the Queen to give a Toleration to the 
Diſſenters in thoſe Days: The Fault is not, that it 
was a Regal Toicration only, but the Fault was in 
the Toleration it ſelf, in conſenting to a Liberty to the 
Diſtenters. Now what is this in Effect, hut to preach 
to the whole World, That the Parliament are in 
the Wrong to grant a Toleration to the Diſſenters; 
That the Lords and Commons, who conſented to 
the Toleration, are not true Sons of the Church; 
And that the Biſhops, who are for Tolerating the 
Diflenters, are neither Fathers nor Sons of the 
Church, but corrupt and perfid ious Prelates? 

That this Character ot Archbiſhop Grindal/ was 
deſign d for a Cenſure of the preſent Toleration, 
will appear more fully by the contrary Character he 

gives 
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gives of Queen Elizabeth; he commends her Reſd- 
lution and pious Zeal for“ the Monarchy and Hie- 
« rarchy, in declaring that no Quiet was to be 
« expected from the reſtleſs Spirits of that Facti- 
„ ous People, till they were utterly Suppreſs'd; 
« which, like a prudent Princeſs, ſhe did by Whole- 
« ſome Severities, that the Crown for many Years 
« fat Eaſy and Flouriſhing on her Head ”, Now 
what can the Exgliſb of all this be, but to inflame 
the Government againſt the Diſſenters ? What could 
be ſaid more prevalent for this Purpoſe, than to re- 
commend it as a noble Reſolution and pious Zeal in 
Queen Elizabeth , utterly to ſuppreſs the Diſſen- 
ters? And if that Reſolution be to be followed, 
the Legiſlature muſt Repeal the Toleration Act. 
And what could be {aid more contrary to the Tole- 
ration Act, than to recommend the Severities uſed 
in Queen Eliaabeth's Reign, becauſe they were 
Wholeſome in themſelves, and of happy Conſe- 
quence to the Perſon and Government of that Re- 
nowned Queen. If there were not a Neceſſity for 
it on this Occaſion, I would not mention what 
thoſe wholſome Severities were, but rather caſt a Veil 
over that Part of the Reign of that Great and Glo- 
rious Queen, 

To give a ſhort View of theſe Wholeſome Seve- 
rities; ſome Hereticks were burnt, other Perſons 
were hang d, ſome had their Goods confiſcated, 


others had their Perſons impriſon'd ; and to men- 


tion more particularly a publick Ac in Writing that 
connot he falſified or miſrepreſented, and which is 
ſince relax d by the Toleration Act, an AR paſs'd in 
the 35th Year of Queen Elizabeth, Intituled, An 
AT to retain the Queen's Majeſty's Subjects in their 
due Obedience; by which the Diſſenters are, among 
other Penalties, to Abjure the Realm in Forty 
Days, or ſuffer Death without Benefit of the Cler- 


BY 
This Penalty of Abjuration of the Realm was ta- 


ken from the ancient Common Law of Exgland in 
relation to Felony, by which if a Man committed 
any Felony, excepting Sacrilege, and fled to a Pariſh 
Church, he might within Forty Days before the 
Coroner confeſs the Felony, and take an Oath to 
Abjure the Kingdom for ever; and if he thus con- 
feſs'd and took that Oath, he was thereby Attainted 
of the Felony, and then he had Forty Days from the 
Coming of the Coroner to provide and prepare for 


his Voyage; and the Coroner aſſign d him ſuch a a 


Port as he choſe for his Departure out of the King- 
dom; and if he did not go ftrairway out of the 
Kingdom, or being gone out , did return withour 
Licenſe, be had Judgment to be Hang'd , except he 
was a Clerk, and then he had his Clergy. 

This Practice was what the Law call'd Abjurati- 
on; and being by ſeveral Regulations (in the Time 
of Henry the Eighth) in effect taken away, the Re- 
vival of this Practice was thought to be a whole- 
ſome Severity, fit to be inflicted on the Proteſtant 
Diſſenters of thoſe Times: And therefore the 
25th of Queen Elizabeth doth enact, Thar if a- 
* ny Perſon, obſtinately refuſing to repair to ſome 
* Church or Chapel, or uſual Place of Common- 


Prayers, and forbearing by the Space of a Month 


to hear Divine Service, ſhould after Forty Days at- 


* ter the End of that Seſſion of Parliament, willing- | 
* ly join or be preſent ar any Conventicle or Meet- 


ing, under Pretence of Religion, contrary to the 
* Laws and Statutes of the Realm; that then ſuch 
© Perſon ſhould be committed to Priſon , till he 
© ſhould conform and come to Church : And if 


* within Three Months after Conviction he ſhould ' 
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nat conform and come to Church, and make his 
; publick Confeſſion and Submiſſion, being thereun- 
. to required according to the Form of the faid 
; Act; that then ſach Offender ſhould abjure the 
Realm; and if, being thereunto required, ſhould 
refuſe to make ſuch Abjuration, or after ſuch Ab- 
. Juration made, ſhould not within the Time ap- 
. Pointed him depart the Realm, or after ſuch De- 
_ parture ſhould return without the Queen's Li- 
cenſe ; then, in every ſuch Caſe, every Perſon ſo 
; oftending, ſhould be a Felon without Benefit of 

Clergy.” So that the Abjuration inflicted on Pro- 
teſtant Diſſenters by this Act, was worſe than Ab- 
juration for Felony at the Common Law; in that 
they had the Benefit of the Clergy, in this they 
had not. 

This is one of the Severities of Queen E/za- 
beth's Reign. Whether ir be a wholeſome Severity 
or not, Human Nature will determine : However 
wholeſome it might have been eſteem'd in thoſe 
Days, by thoſe who had the Power and Will to 
puniſh others, yet the Legiſlature have in Terminis 
declar'd it unwholſome for theſe Times ; and the 
Toleration- Act doth expreſly, and by Name, exempt 
the Proteſtant Diſſenters from the Penalties of this 
Act of the 25th of Queen Eligabeib. 

Now when the Toleration-A& hath granted this 
Exemption, for the Doctor to come and publickly 
repreſent an Archbiſhop as a Falſe Son of the 
Church, and a Perfidious Prelate, for being for the 
Toleration of Diſſenters in his Time; and at the 
{ame Time recommend the | Reſolution and pious 
Zeal of Queen Ekzaberh', for declaring that ſhe 
would utterly ſuppreſs them, and her great Pru- 
dence in exerciſing wholeſome Severities ' againſt 
them, which were of happy Conſequence- to her 
Perſon and Government ; What could be ſaid more 
againſt the Toleration- Act, than this is? The To- 
leration- Act exempts the Diſſenters from the Pe- 
nalties and Severities inflicted in Queen Eigabeths 
Reign; the Doctor recommends them all again, as 
wholeſome and neceſſary. Let any Perſon judge, 
whether this is not an expreſs Declaration againſt 
the Toleration- Act? 

There is yet one Thing more charged upon the 
Doctor in this Part of the Second Article; vig. 


That he (:urrilouſly cal's Archbiſhop Grindall a 


Falſe Son of the Church, and à Perfidious Prelate, 
for delud ing Queen E!izabeth to the Toleration of 
the Genevian Diſcipline. Whether this, conſider d 
abſtraftelly by it ſelf, be in Law a Crime, or not, 
is not neceſſary for me here to examine. The 
Doctor conceives, that no Words ſpoken of an 
Archbiſhop, above One Hundred and Twenty Years 
fince deceaſed, will in Conſtruction of Law amount 
to an High Crime and Miſdemeanor : Whether it 
be ſo or not, in it ſelf, I ſhall ſay nothing of at 
preſent ; becauſe I rake it, that this is only taken 
notice of as an Aggravation of the Crime charged 
upon him, and to ſhew his Zeal againſt the Tole- 
ration; That he was not contented with Cenſurin 

the Toleration it ſelf, but rakes into the Aſhes o 


an Archhiſhop, that had been in his Grave One 


Hundred and Twenty Years, and blackens his Me- 
mory, becauſe he was for the Toleration of thoſe 
People who are now by Law tolerated. 

My Lords, I would on this Occafion fay a Word 


or two to the Memory of that Archbiſhop. The 
Doctor fays; He was under the Diſpleaſure of 

Queen Elizabeth; that is very true: And he pre- 
' tends, the Occaſion of his being under her Diſplea- 


ſure, was, for permitting Innovations to be ob. 
truded 
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truded upon the Church. Thoſe Innovations were 
no other than what ſeveral other Biſhops at the 
me Time likewiſe practis d, and. ſome Biſhops 
fince have done not much unlike : It was for encous 
raging the Meetings and Exerciſings in thoſe Days, 
call d Propheſyings; which were Meetings of the 
Clergy, to improve one another in the Knowledge 
of the Scriptures, and tended to make a Learned 
and Induftrious Clergy. . This was miſtepreſent- 
d to the Queen, and was the viſible Cauſe of his 
iſgrace. But the true Reaſon of his Diſgrace, as 
Hiſtorians ſay, ſprung from the Hatred of the Earl 
of Leiceſter, who was then in great Power and 
Credit with the Queen, and her great Favourite. 
This Earl of Leiceſter caſt a Covetous Eye upon 
Lambeth-Houſe, and would have had the Archbiſhop 
to have alien d it, but he would not comply with 
him; which, as the Hiſtorian ways, made the Lei- 
ceſtrian Party to malice him. The Earl was like- 
wiſe provoked and incenſed againſt him for another 


Reaſon, vis. for Fong ons Julio, a Phyſici- gy 


an of the Earl's, an Halian Phyſician, for having 
Two Wives, one of which was the Wife of ano- 
ther Man, with whom he lived in Adultery : For 
' theſe Two Offences againſt the Earl of Leice- 
er, who bore a mighty Power at Court with the 
Queen at that Time, was this Storm raiſed againft 
him. But, my Lords, for his Life and Doct rine, 
the Archbiſhop was one of the moſt Pious, Learned 
and Conſiderable Prelates of that Time. Tis very 
true, that he was one of thoſe Biſhops that look d 
upon the Exerciſes uſed in thoſe Times by the Cler- 
gy, called Propheſyings, to be very neceſſary for 
their Improvement, and for the Benefit of the 
Church ; and ſome of the beſt Biſhops of thoſe 
Times concurr'd with him in the ſame Opinion. 
He was a Man of a moſt Exemplary Life and Con- 
verfation, free from the Suſpicion of a Crime, In 
his younger Days he was Chaplain, with Rogers 
and Bradford, to Ridley Biſhop of London, who 
gave this Character of him, That he was known 


to be a Man of Virtue, Honeſty, Diſcretion, Wiſ 


dom and Learning. In the Perſecution under Queen 


Mary, when his Maſter and Fellow-Chaplains were 


buxnt for Religion, - he became an Exile on the ſame 
Account, and quitted his Eaſe, Preferments, and 


Hopes at Home, to enjoy the Liberty of his Con- 


ſcience in a Foreign Country, and went to Sraſ- 
bargh : And when the famous Troubles begun at 
Frankfort about the Uſe of the Eng//h Service, where 
the Foundations were laid of the Diviſions that have 
ſince divided and rent the Church, he was ſo far 
from diſliking the En2//þ Method, that he went 
from Strasburgh to Frankfort , to encourage and 
perſuade the Congregation there to ſubmit to the 
Engliſh Eſtabliſhment ; and he himſelf ſtuck cloſe 
to it all his Life-time. At his coming Home, in 
the Beginning of the Reign of Queen Elizabeth, 
he had a great Hand, and was very inſtrumental, in 
preparing the Liturgy and Book of Common- 

mayer : And the firſt Time that the Exgliſßh Ser- 
vice-Book was introduc'd at St. Paul's in London, 
the Privy Council, and -Great Officers of State, for 
the greater Solemnity, came to St. Paul 8; and 


Grindall was appointed to preach to that Great Au- 


dience, upon that Solemn Occaſion, He was one 
ther reprove them. Let our Superior Paſtors do 


of the firſt Five Biſhops made by Queen Elizabeth; 
and was firſt Biſhop of London, afterwards Arch- 


bithop of Tork, and laſt of all Archbiſhop, of Can- 


zerbury. And when afterwards, by the Earl of 
Lexeſler's Artifice, he was out of Favour, and un- 
der the Queen's Diſpleaſure; yet he bad ſo great 
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an Intereſt in the Clergy, and their. Eſteem of him 
was ſo extraordinary, that even whilſt he was un- 
der Diſgrace at Court, and the Diſpleaſure of the 
Queen, a conſiderable Number of the Convocation 
then met, preſented an Elegant Petition in Latin 
to the Queen, to reftore him ; wherein they repre- 
ſent to Her Majeſty, © That the Archbiſhop had leg 
2 Life free, not only from all Crime, but even 
* from the Suſpicion of a Crime: That he had pre- 
* ſerved his Religion from all, not only Corruption 
* of Popery, but Schiſm : and had ſuffer d Perſe. 


* cution for Righteouſneſs lake, having wander 


* abroad in other Countries for the Cauſe of the 
* Goſpel : And therefore they moſt humbly be- 
* ſought Her Majeſty, not only to lift up the Arch- 
* biſhop broken with Grief, but to reſtore the 
Church to the Archbiſhop, and the Archbiſhop 
* to the Church, to her SubjeAs, to his Brethren, 
to Foreign Nations, and, in a word, to all Pious 
People. Theſe were the Thoughts of the Cler- 
of the Archbiſhop at that Time, even when 
he was under the Diſpleaſure of the Queen; ſo 
that there was no Reaſon for the Doctor to aſperſe 
him as a Falſe Son of the Church, or a Perfidious 
Prelate ; for it appears on the contrary, that he was 
a Man univerſally eſteem'd for his Virtue, Piety, 
and Learning, | 
The laſt Charge of this Article is, that he aſſerts, 
„ That ir is the Duty of Superior Paſtors to thun- 
« der out their Eccleſiaſtical Anathema s againit 
* Perfons entitled to the Benefit of the Toletati- 
„on; and inſolently dares or defies any Power on 
« Earth to reverſe ſuch Sentences. 5 8 
To which the Doctor gives this Anſwer ; That 
e the Perſons entitled to the Benefit of the Tolera- 
tion, are not by him mentioned or intended: 
„ But if theſe Expreſſions in his Sermon muſt be 


'« determin'd to any one Sort of Perſons, he con- 
e ceives that the Connection of his Diſcourſe will 


determine, them to thoſe Schiſmatical and FaQti- 
“ ous Perſons, who take Permiſſion for Power, 
* and advance Toleration immediately into an, Eſta- 
* bliſhment. | . 

Now be it ſo, that he means thoſe Schiſmatical 
and FaQtious Perſons ; the next Queſtion, which 
will ſet this Matter in a clear Light, will be, Who 
thoſe Schiſmatical and Factious Perſons are, who 
take Permiſſion for Power, and advance Toleration 
immediately into an Eſtabliſhment ? And it is 
plain from the Paſſage it ſelf, which is in Page 25. 
of the Sermon, that he means the Diſſenters, thoſe 
who are entitled to the Benefit of the Tolera- 
tion. | 9 

* If our Diſſenters, ſaith he, bad lived in the 
* Times of St. Paul, they would have branded him 
* as an intemperate, hot, furious Zealot, that 
* wanted to. be ſiveeten'd by the gentle Spirit of 
* Charity and Moderation, forſooth. Schifm and 
„Faction are Things of impudent and incroaching 
** Natures ; they thrive upon Conceſſions, take Per- 
** miſſion for Power, and advance a Toleration im- 
* mediately into an Eſtabliſhment ; and are there- 
* fore to be treated like growing Miſchieſs, or in- 
* fectious Plagues, kept at a. diſtance, left their 
* deadly 8 ſpread. Let us therefore haue zo 
% Fellowſhip with theſe Works of . Darkneſs, but ra- 


ce their Duty, in thundering out their Eccleſiaſtical 
Anathema s; and let any Power on Earth dare re- 
*. yerſe a Sentence ratified in Heaven.” And indeed 
the Doctor doth, in the following Part of his An- 
ſer, in effect own it : For, ſaith he, A 
1 cc 8 


& | 


this ] 
their 
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« As to the laſt Part of the Second Article, where- 
« hy the ſaid Henry Sacheverell is Charged with in- 
« ſolently daring, or defying any Power on Earth 
« to reverſe the Eccleſiaſtical Senrences there men- 
« tiond 3 He the ſaid Henry Sacheverell faith, 
« That the Sentence which he the faid Henry 
« Sachevercl! dares any Power on Farth to reverſe, 
« is ſuch, and ſuch only, as is ratified in Heaven; 
« 4nd ſuch Sentence he ſill affirms to be by any 
« Farthly Power irreverſible : And hopes it will 
« not be thought Inſolence in him to affirm, what 
« he conceives would be Blaſphemy in any one 
« to deny : Ard doth further acknowledge him- 
« ſelf firmly to believe, that ſome Sentences pro- 
& nounced by the Paſtors of the Church are rati- 
« fied in Heaven ; and that ſome Perſons exempted 
from Puniſhment by the particular Laws of the 
Land, may yet by the Laws of Chriſt be juſt- 


y liable to ſuch Sentence; and that Schiſm , or 


« cauſeleſs Separation from a Church enjoining 
« no finful Terms ot Communion, is a Sin, which 
« expoſes the Perſon guilty thereof to the Cenſures 
« of the Church. 

The Houſe of Commons charge the Doctor with 
jnſolence, in daring or defying any Power on Earth 
10 reverſe the Eccleſiaſtical Sentences mentioned in 
his Sermon; and he, by Inſinuation, retorts up- 
on them the Charge of Blaſphemy. This the 
Houſe of Commons thought they had Reaſon to 
reſent, and to call upon your Lordſhips tor imme- 


diate Puniſhment of him, for treating them in this 


manner; but they leave it to your Lordſhips, in 
what manner you will think fit to do them Juſtice, 
in vindicating them againſt ſuch a Charge. Bur as 
to this Paſſage now before you, he affirms, ** Thar 
« {me Sentences pronounced by the Paſtors of the 
„Church, are ratified in Heaven; That ſome Per- 
ſons exempted from Puniſhment by the Laws of 
© the Land, may yet by the Laws of Chriſt be lia- 
«le to ſuch Sentence: And that Schiſm, or a cauſe- 
*]efs Separation from a Church enjoining no ſinful 
Terms of Communion, is a Sin, which expoſes 
© the Perſon guilty thereof to the Cenſures of the 
« Church.” Now what is this but to ſay, The 
Diſſenters cauſeleſly Separate from the Church, 
which impoſes no ſinful Terms of Communion, and 
ſo are guilty of Schiſm ? Tho' the Law of the 
Land doth exempt them from Puniſhment for this 
Schiſm, ver for this Sin they are expos d to the Cen- 
fires of the Church; thoſe Cenſures, when in- 
flicted, are ratified in Heaven: Therefore, notwith- 
ſtanding the Law of the Land hath given them 
this Exemption, let che Eccleſiaſtical Superiors do 
their Duty, in thundering out their Anathema 
againſt them, and let any Power upon Farth dare to 
reverſe their Sentences if they can. As to the Pow- 
er of the Church in Cenſuring or Excommunicating, 
it is not neceſſary for me to ſay any Thing of ir 
upon this Occalion: But the Doctor is a Miniſter 
of the Church of Eng/and , who hath ſubmitted to 
the Queen's Supremacy, and by the Canon 1s bound 
to maintain and preach the Queen's Supremacy 3 
Her Majeſty is Supreme over all Cauſes, and over 
all Perſons, as well Eccleſiaſtical as Civil ; and by 
an Act of Parliament made fince Her Majeſty's 
happy Acceſſion to the Crown, vis. the Act rela- 
ting to Her Majeſty's Bounty for the Augmentation 
of the Maintenance of the poor Clergy, ſhe is 
Owned and Recognized to be the only Supreme 
Head on Earth of the Church of Eng/and: Her 
Majclty hath by Law a Supreme controling Power 
cver all the Cenſures and Excommunications of the 
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Church; this Power ſhe Exerciſes according to the 
Rules of Law, by her ſeveral Officers and Mini- 
ſters of Juſtice. The exerciſe of the Church's 
Cenſures, Juriſdiction and Power, muſt be accord- 
ing to Law; and if any Perſon be Excommunica- 
ted againſt Law, the Queen's Courts may and will 
command the Eccleſiaſtical Judge to affoil ſuch Ex- 
communicated Perſon, and reſtore him to the Com- 
munion of the Church again : This is the Suprema- 
cy of the Queen, which is the Doctrine of tlie 
Church of England ; and by Vertue of this Supre- 
macy, it any Judge of the Spiritual Court ſhall 
pretend to excommunicate any of the Diſſenters for 
any Thing which by Law they are not obliged to 
do, or which by Law they are excuſed or exempted 
from, the Courts of Juſtice in Weſtminſter- Hall 
will in ſuch Caſe award a Prohibition, and compel 
the Eccleſiaſtical Judge to abſolve him, Suppoſe 
that notwirhſtanding the Toleration Act, a Dilſen- 
ter ſhould for not coming to the Church, be ſen- 
tenced in the Spiritual Court by the Judge there, 
or be proceeded againſt there, in order to an Ex- 
communication; a Prohibition will lye to that 
Judge from the Queen's Courts upon the Hid Act 

and the Courts of Common Law will nrevenr him 
trom ſuch Proceeding ; and if Sentence b: piſt'd, 

will compel the Judge to annul the Excommu a- 


tion, and receive the Party again. Now, for the 


Doctor ro come and ſay, That though the Diſſen- 
ters are tolerated by this Act of Parliament, and 
though they are exempted by Law from Penalties, 
yet let the Law of the Land be what it will, ler 
the Eccleſiaſtical Paſtors do their Duty, let them 
fulminate their Excommunications, and thunder 
out their Anathema's, and let the Civil Magiſtrate, 
the Earthly Powers, dare to reverſe them, if they 
can: I ſubmir this to your Lordſhips, whether this 
is not directly impugning the Queen's Supremacy, 
as well as weakning and cenſuring the Toleration, 
which is what he is charg'd with in this Article. 
My Lords, I will not take up more of your Lord- 
ſhips Time; there are other Gentlemen to come af- 
ter me, who will abundantly ſupply my DefeRs, 
and offer to your Lordſhips ſome farther Conſidera- 
tions to make out the Charge contained in the Se- 


cond Article. 


Lord IWill:am "— Y Lords, The Charge 
againſt the Doctor in 
this Second Article is a Crime of a very heinous 
Nature: It has always been eſteemed one of the 
happy Conſequences of the late Revolution, that 
Her Majeſty's Proteſtant Subjects, by a Legal In- 
dulgence granted to Diſſenters, were united in Inte- 
reſt and Affection, in the Defence of her Majeſty's 
Sacred Perſon and Government. | 
It is too well known, my Lords , how in former 
Times, when Popery had almoſt prevailed in the 
Ruin of our State and Church , the Proteſtants of 
the Kingdom were, by the Artifice of Papiſts, ſer 


againſt each other, that by ſuch Diviſions Popiſh 


Tyranny might be Eſtabliſhed among us. 

The Act of Parliament, made in the firſt Year of 
the Reign of their late Majeſties King IVillium and 
Queen Ilary, to exempt Proteſtant Diſſenters from 
the Church of England from the Penalties of certain 
Laws, was made to defeat any ſuch future Attempts 
of the Papiſts; The Preamble of the Act declares, 
that ſome Enſe to ſcrupulous Conſciences, in the Ex- 
erciſe of Relgion, may be an effedual Means 10 
unite Her Majeſty's Proteſtant Subjects in Intereſt 


« 14 Cion. ; 
Es Nnnnn We 


— 
— 


826 The Tryal of Dr. HEN RT S:cirtveRt tt. 8 Anna 


We have ſeen, my Lords, the good Effects of which the People (throughout the whole Series of 


the Wiſdom of the Legiſlature in making this Act; 
Her Majeſty's Proteſtant Subjects are now all eaſy 
under Her Adminiſtration ; and how many Diflen- 
ters have we ſeen, who ſince the Toleration are be- 
come ſincere Converts to the Church. And I may 


ſay, that by this Toleration the Prejudices of the 


Diſſenters in general wear oft, and their Number 
daily decreaſes. | : 

And yet with what odious Colours, and Language 
unbecoming a Divine, does the Doctor paint out 
this Toleration , and how does he factiouſly endea- 
your to excite and ſtir up People againſt it? 

"Tis, my Lords, a poor Shift which the Doctor 
makes in his Anſwer, that he knows of no Tolera- 
tion granted by Law; and yet in the ſame Anſwer 
he owns there is an Indulgence which the Govern- 
ment hath condeſcended to give Diſſenters. My 
Lords, the word Indulgence is no more in the Act 
of Parliament than the word Ioleration; and it is 
well known that the Act of Parliament he alludes 
to is every where, not only in Courts of Juſtice, 
but even in Parliament, called The To/eration AG ; 
and is frequently ſo called by your Lordſhips in the 
Account of your Lordſhips Proceedings in Parlia- 
ment, in Relation to the Bill againſt Occo/tonul 
Conformity, which Account was Publiſhed and Printed 
by your Lordſhips Order. | 

When the Doctor ſays, that he has not been able 
to inform himſelf that a Toleration hath been 
granted by Law, it plainly feems to import, as if 
the Doctor doubted of the Authority of the Parlia- 
ment that made that Law ; it looks like the com- 
mon Sophiſtry of Papiſts and Jeſuits, who pre- 
tend to own the Church of Eng/and as by Law E- 
ſtabliſhed; becauſe they difown the Authority of 
all our Laws made fince the Reformation. 

My Lords, Her Majeſty hath always been pleaſed 
graciouſly to declare She will defend this Tolerarion, 
and this Her gracious Reſolution has, among the 
innumerable Bleſſings of Her Reign, united all Her 


Proteſtant Subjects in their Loyalty and Duty to Her. 


The Commons reſt aſſured that your Lordſhips 
will always aſſiſt theſe gracious Purpoſes of Her 
Majeſty, and that as there can hardly be any In- 
ſtance given of ſo Seditious and Barefaced an At- 
- tempt againſt the Peace and Quiet of the Kingdom, 
as the Doctor hath been guilty of, ſo your Lord- 
ſhips will, by an Exemplary Puniſhment ſuitable to 
o high a Crime, vindicate the Authority of Par- 
liaments, and give an effectual Diſcouragement for 
the future, to all ſuch Turbulent and Seditious 
Preachers. 


Mr. 1 Think, my Lords, it is unneceſſary 

at this Time to urge all the Argu- 
ments which might be made uſe of, to juſtify the 
Reaſonableneſs of the Toleration granted to Prote- 
ſtant Diſſenters, by exempting them from the Pe- 
nalties of certain Laws. It may ſuffice to ſay, that 
this Indulgence is required from us as Chriftians, 
and as we are Men profeſſing Humanity and good 
Will towards one another. 

Whoever maintains, that the Toleration is un- 
reaſonable, and the Allowance of it unwarrantable, 
ſeems neceſſarily to aſſert, that the Exemption 
granted to Her Majeſty's Subjects from the Penal- 
ties of former Laws, ought to be reaſſumed; unleſs 
we are to ſuppoſe, that it can be reaſonable to allow 
what is unwarrantable. a 

This Aſſertion therefore evidently Arraigns the 
Act of Toleration, a Law now in being, a Law by 


this dangerous War) have been more firmly Unite 
in Intereſt and Affection, than formerly; 1 — 
in the Days when the Penalties of thoſe Laws — 
inflicted with intemperate Zeal. N 

My Lords, . Before I proceed to make good the 
Charge contained in the ſecond Article ot the Im- 
peachment exhibited againſt the Priſoner by th 
Commons, I muſt beg leave to take notice of the 
Introduction to his Anſiver : It ſeems he cannot 


upon the moſt diligent Enquiry, be able to inform 


himſelf, that a Toleration has been granted by Lr, 


I take it, the Stat. 1. Will. and Mar. which exemprs 
Diſſenters from the Penalties of former Laws Ry 
mounts to a Legal Indulgence, or Grant of Liberty 
of Conſcience ;z for by that Repeal a Liberty is g- 
ven, which was before reſtrained, ſo that without 
Impropriety it may be faid , that Toleration ig 
granted by Law. Doctor Sacheverell I find had 
rather ir ſhould be called an Excmption, for ng 
other Reaſon, that I ſee, but becauſe he has not ſaiq 
much, if any Thing of rhe word Exemprien in his 
Sermon, how free ſoever he has made with the To- 
lerarion, 

Now taking it for granted (as I think with req. 


ſon I may) that Indulgence, Toleration, or Exem. © 


ption from Penalties, ſignifies one and the ſame 
Thing, (eſpecially as ordinarily made utc of amongſt 
us,) Can any Thing be more plain, than that ma- 
ny Paſſages in this Infamous Libel caſt black and 
odious Reflections upon the Totera:ion ? They have 
been all read, and for fear (after what has been al- 
ready ſaid) of being too tedious, I will mention 
one only. The Words are theſe, 

What could not be gained by Comprehenſion and 
Toleration, muſt be brought about by Moderation and 
Occaſional Conformity ; that is, what they could not 
do by open Violence, they will not fail by ſecret Tres. 
chery to accompliſh. If the Church cannot be pulled 
down, it may be blown up; and no matter with theſe 
Men bow it is deſtroy d, ſo it is deſtroy d, &c. 

Pray, my Lords, Is it reaſonable to allow Tole- 
ration, or rather is not the Allowance of it unwar- 


rantable, if it was the open and violent Means made 


uſe of to deſtroy the Church of England ? And is 
not this a moſt uncharitable Cenſure, highly refle- 
cting upon the Act of Toleration, and the Legiſla- 
tive Authority? Is not this maliciouſly and falſely 
Suggeſted, with a wicked and ſeditious Purpoſe, to 
create Jealouſies and Miſunderſtandings amonzft 
Her Majeſty's People? 

Comprehenſion and Toleration are repreſented as 
open Violence; Moderation and Occaſional Confor- 
mity, as ſecret Treachery, by which the Church 
may be blown up, though it could not be pulled 
down by the violent Means of Comprehenſion and 
Toleration. 

I ſhould waſte too much Time unneceſſurily, if 
I ſhould rake particular Notice (after what has been 
already ſo well urged in Maintenance of the ſecond 
Article) of all the Paſſages which ſeem to be equal- 
ly liable to Cenſure. 

The Antiſlaſis throughout this Paragraph is ſo 
very plain, that I hope it is not one of thoſe men- 
tioned in the Doctor's Anſwer to carry a dubious 
Senſe. The Priſoner ſeems to have taken care to 
explain himſelf, for fear his Meaning ſhould have 
been doubtful; and there fore after having ſaid, 

What could not be gained by Comprehenſion and 
Toleration, muſt be brought about by Moderation and 
Occaſional Conformity , then he adds, that is, _ 

| they 


* — A. 


a I — — ä — ct 


+ — — —— — © Fi wa a we, 3p = 


„ A©% abs oo + Wi Ay 


ann Broan Aa. a—— Rad Grad 


1 Foy 1 8 a Boa 


17¹¼ [he Tryal of Dr. Hienay Sacteverent. 827 


they. could not do by open Violence , they will not fail 
by Treachery 10 accempliyh. 

Having thus inveighed againſt the Toleration, 
with much ill Nature and Birternels of Spirit, he is 

leafed in the next Place to aſſert, That he is a 
Falſe Brother with relation to God, Religion, or 
the Church, who Defends it. 

The Anſwer to this Branch of the Second Arti- 
de is long, and, as I apprehend, ſeems to be Eva- 
five. Firſt, there is a Dittererence again taken, be- 
tween Toleration and Liberty of Conſcience, and 
an Exemption or Indulgence; and under this Di- 
ſtind ion, which, for the Reaſons I have mentioned, 
is a Diſtinction without a Difference, the Doctor 
tkes the Liberty to maintain and Juſtify, that he is 
a Falſe Brother who Defends Toleration and Liberty 
of Conſcience. 

I muſt own he endeavours to evade the Charge, 
by ſaying he means thoſe only, who at the ſame 
Time they defend Univerlal Toleration and Liberty 
of Conſcience, do alſo excuſe the Separation, and 
lay the Fault upon the true Sons of the Church, by 
carrying Matters too high. 

Whatever he is pleaſed to ſay he meant, in An- 
ſwer to this Part of the Article, ſurely no ſuch 
Meaning can be collected from his Sermon. Through- 
out the whole Libel, I preſume to ſay there is not 
one Word of Univerſal Toleration, or Univerſal 
Liberty of Conſcience ; this is another Kind of To- 
leration, never heard of, till it was new Coined, in 
order to extenuate his vile and uncharitable Aſſer- 
tions. 

Here he is pleaſed to ſum up the modiſh Criterions, 
as he terms them, of a true Church-Man, in a figu- 
rative and ironical Manner, and plainly Aſſerts 
they are the ſeveral CharacQteriſticks of a falſe Bro- 
ther; amongſt the reſt, ro defend Toleration is ſaid 
to be one; and under Pretence of Moderation to ex- 
cuſe the Separation (i. e.) of the Diſſenters, of 
whom he had next before ſpoken, is another; and 
concludes the Paragraph with this pathetick Expreſ- 
ſion, God deliver us all from ſuch Falſe Brethren. 

Having thus treated thoſe who detend Toleration, 
his Superior Paſtors are in the next Place to be ad- 
moniſhed of their Duty, which is to thunder out 
their Eccleſiaſtical Anathema 's againſt the Perſons 
entituled to legal Indulgence ; which Anatbema's are 
{tiled Sentences ratified in Heaven, and ſuch as no 
Power on Earth dare reverſe. 

Far be it from me to ſay , that Sentences ratified 
in Heaven can be reverſed by the Powers of this 
World. But if Doctor Sacheverell were a Superior 
Paſtor, and ſhould Anathematize, or, in plain Exg- 
liſh Curſe and Sentence all thoſe who enjoy the Be- 
nefit of Toleration, to Damnation, he muſt excuſe 
me, if I could not believe that ſuch a Sentence 
would be Ratified in Heaven. | 

And as to any Eccleſiaſtical Cenſure not ratified 
in Heaven, it is downright Inſolence to ſay , there 
is no Power upon Earth that can Reverſe it. 

But fince our Superior Paſtors will exerciſe a tru- 
ly Chriſtian and noble Spirit of Charity and Mode- 
ration, and indulge ſcrupulous Conſciences, the 
Doctor is pleaſed however to bear his Teſtimony 
againſt it, and is not contented with delivering over 
to Saran thoſe only who enjoy the Indulgence, but 
they who defend Toleration muſt alſo bear them 
Company. 

His indeed is a very comprehenſive Anathema, 
and is conceived in theſe Words; vig. And as be 
cboſe it in this World, appoints him in the next his 
* ˖ 8 Hypocrites and Unbelievers, with all 

ol. IV. 


Liars. that have their Part in the Lake, which burns 
with Fire and hrimſlone, with the Grand Father of 
Falſbood, the Devil and bis Angels. And fo here 
toe leave our Falſe Prethren , in the Company they 
always kept Correſpondence with. 

This, my Lords, is a moſt dreadful unchriſtian 
Sentence, a Sentence ſo Barbarous, ſo Aſtoniſhing, 
that I am at a loſs to imagine, how it could enter 
into the Mind of Man to conceive it ? 

Perhaps, my Lords, it may be equally dange- 
rous to defend the Aſhes of the Venerable Prelate 
Archbiſhop Crindall; he, it ſeems, was a falſe Son 
of the Church, and a perfidious Prelate; becauſe he 
deluded Queen Elizabeth to a Toleration of the Ge- 
ncvian Diſcipline. Here we may obſerve the Do- 
ctor's great Averſion to all kind of Toleration. 

Methinks, for the ſake of the Reformation, het- 
ter Language ſhould have been given, and more de- 
cent Expreſſions ſhould have been beſtowed , upon a 
Man we all know bore ſo conſiderable a Part in the 
Eſtabliſhment of it. | 

Here likewiſe we may obſerve the Doctor's In- 
clination to wholeſome Severities, ſuch as Queen 
Eligabeth made uſe of, which were ſuch as I hope 
will never be ſeen more in this Kingdom. And by 
the Way, what a Spirit is this Man of, who can find 
nothing to commend in the Reign of that Glorious 
Queen, bur the blackeſt and worſt Part of it. 

J cannot agree, that theſe harſh Expreſſions, as 
the Anſwer owns they are, are the rather to be ex- 
cuſed, becauſe the Remains of the Archbiſhop were 
{0 long ſince depoſited, eſpecially when we conſider 
that his Memory has been had in the higheſt Eſteem 
and Veneration by all the Reformed Churches in 
Chriſtendom, from that Time down to the Fifth Day 
of November laſt. 

For my own Part, I think it very Immoral to 
caſt Reflections upon the Dead, how ill ſoever they 
may have deſerved from vs; and the longer a Man 
has been ſo, in my Opinion, rather aggravates than 
leflens the Immorality. 

I am free to own, he whoſe Morals will permit 
him to reflect upon the Departed, is not therefore 
to be Impeached for it, as for an High Crime and 
Miſdemeanor ; but that is not the preſent Caſe. 
Archbiſhop Grindall is thus ſeverely treated upon a 
Suppoſition he deluded the Queen to a Toleration 
and all the hard Words which are falſely and unrea- 
ſonably beſtowed upon him, are evidently levelled at 
the preſent Toleration, and deſigned maliciouſly to 
Aſperſe and Traduce it, by repreſenting it as inju- 
rious to the Character of all concern'd in it, dan- 
gerous to Her Majelty, and deſtructive to the Con- 
{titution both in Church and State. 

By theſe Means, my Lords, and others ( if poſ- 
ſible worſe than theſe) one Part of the People, 
through groundleſs Fear and Jealouſy , unreaſona- 
bly and maliciouſly inſtilled, are to be ſtirred up to 
Arms and Violence ; others, upon the Peril of 
Damnation, are not ſo much as to utter one Word 
in Defence of Toleration ; whilſt the third and laſt 
Part are to have the Doctor's wholſome Severities 
executed upon thetn. 

My Lords, Tis too notorious that this Incendiary, 
for ſo the Articles of the Commons of Great- 
Britain have called him, has already ſtirred up un- 
accountable Feuds and Quarrels throughout the Na- 
tion; the Commons are too ſenſible of it, and 
have therefore brought the Oftender before your 
Lordſhips in Juſtice and in Judgment. 
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Many are the Seeds of Sedition which he has 
ſown ; and the Fruit to be expected, is Civil Diſ- 
cord and Confuſion, unleſs ſome Remedy ſhall be 
applied to prevent it. | 

The Commons, for Her Majeſty's Safety, and 
for the Security of the Conſtitution, have thought 
ir abſolutely neceſfary to bring him to anſwer tor 
theſe High Crimes and Miſdemeanors before your 
Lordſhips Tribunal ; conceiving his Offences to be 
of fo Exorbitant a Nature, that they deſerve the So- 
lemnity of this Proceeding. | 


Anl then the LORDS Adjourned to their Houſe 
=> Above. 


Wedneſday, March 1. The Third Day. 


HE Lords coming down into Weſtminſter- 
T Hall, and being ſeated in the manner betore- 
mentioned, Proclamation was made by the Ser jeant 
at Arms as follows : 

Our Sovereign Lady the Queen doth ſtrictly Charge 
and Command all manner of Perſons to keep Si- 
| lence, upon Pain of Impriſonment. | 

Then another Proclamation was made : Henry 
8:cheverell, Doctor in Divinity, come forth; ſave 
thee and thy Bail, elſe thou forfeiteſt thy Recogni- 
zance. . 

The Doctor appearing at the Bar accordingly, 


with his Council, as before : 
Lord Chancellor. Gentlemen of the Houſe of 


Commons, you may proceed in your Evidence. 


Mr. Thomſon. Y Lords, Your Lordſhips ha- 


produced in Maintenance of the Two firſt Articles 
of this Impeachment, I ſhall take the Liberty to 
proceed, and endeavour to diſcharge the Truſt re- 
poſed in me by the Commons, to ſupport the 
Third Article, and the Accuſations contained in it. 
I will not waſte your Lordſhips Time, by making 
any Apology for my Inabilities, and being unequal 
ro this Undertaking ; not doubting but that I ſhal] 
find from your Lordſhips a candid Interpretation of 
whatever I ſhall offer upon this Occaſion. 

This Article, my Lords, is founded on à Vote or 
Reſolution of your Lordſhips, and the Commons, 
in Parliament aſſembled , which is recited in the 
Preamble of theſe Articles, and the Occaſion of 
which it may be neceſſary to mention to your 
Lordſhips. Ir was ſome few Years ago that there 
were many ſcandalous and ſeditious Rumours ſpread 
abroad, of the Danger of the Church of Eng- 
land, as Eſtabliſhed by Law. There were ſeveral 
Libels diſperſed over the Kingdom, reviling Her 
Majeſty's Adminiſtration in Church and State; 
and among the reſt, one entitled, The Memorial 
of the Church of England. Her Majeſty was plea- 
ſed to take notice of theſe ſeditious Reports 
from Her Throne to the Parliament; and there- 
upon your Lordſhips and the Commons , on the 
17th of December, 1705. came to the Vote or Reſo- 
lution mentioned in the Preamble, and an Ad- 
dreſs, which is recited to this effect; That 
* your Lordſhips, and the Commons, in Parlia- 
ment aſſembled, did addreſs and lay before 
* Her Majeſty a Vote or Reſolution, That the 


* 


** Church of Eng/and, as Eſtabliſhed by Law, and 


* which was reſcued from rhe extremelt Danger 


ving heard what has been 


by his Late Majeſty, of Glorious Memory, was 
* by God's Bleſſing, under Her Majeſty in a ſife 
and flouriſhing Condition; and that whoever 
** ſhould go about to ſuggeſt and infinuate that 
the Church is in Danger under Her Majeſty's 
* Adminiſtration, is an Enemy to the Queen, the 
* Church, and the Kingdom. | 

* And that your Lordſhips, and the Commons. 
„ by their ſaid Addreſs, did humbly beſeech Her 
* Majeſty to make the faid - Vote or Reſolution 
* publick, and to take effectual Meaſures for the 
* puniſhing the Authors and Spreaders of ſuch 
“ malicious and ſeditious Reports. And that on 
the 2oth of the ſame December, Her Majeſty 
* was pleaſed to iſſue Her Royal Proclamation ac- 


** cordingly. 


Now, my Lords, this Article charges, © That 
„in Oppoſition to, and Defiance of, and in order 
* to arraign and blacken that Vote or Reſolution 
* Dottor Sacheverell, in his Sermon preach'd at 
* St. Paul's, does ſuggeſt and aſſert the Church 
* of England to be in a Condition of great Peril 
and Adverſity under Her Majeſty's Adminiſtrati- 
* on.” The Article further ſays, © That he wick- 
* edly and maliciouſſy inſinuates, That the Mem- 
bers of Parliament, who paſſed that Reſolution, 
* were themſelves conſpiring the Ruin of the 
Church, which they voted to be out of Dan- 
* ger : And this by way of Parallel, or Alluſion to 
that Aſſembly, who voted the Perſon of King 
* Charles the Firſt to be out of Danger, ar the 
** ſame Time when they were Conſpiring his De- 
* ſtruction. 


My Lords, I will now do the Doctor the Juſtice 


to take notice of what he ſays in his Anſwer, and 
alledges as his Juſtification. He denies that he aſ- 
ſerts the Church ro be in Danger, under Her Maje- 
ſty's Adminiſtration ; or otherwiſe than from Vice 
and Infidelity, Blaſphemy and Prophaneneſs. And 
as to the Parallel in the Vote, and the Infinuati- 
on of the Members conſpiring the Ruin of the 
Church; He ſays, he never mentions that Vote, 
nor did he deſign the Parallel as laid to his Charge. 
He only meant, That while ſome Men were Con- 
ſpiring the Death of the King, others, not privy to 
this Deſign, voted him out of Danger : So, tho' 
the Members voted the Church to be out of Dan- 
ger, yer others were conſpiring againſt rhe Church, 
and by their Vice and Infidelity were drawing down 
Vengeance on the Church and Kingdom. And as to 
that Vote made Four Years ago, He ſays, it con- 
cerns only thoſe who did then inſinuate the Church 
of England to be in Danger under Her Majeſty's 
Adminiſtration. 

Now, my Lords, having ſtated the Charge, and 
the Defence, I ſhall proceed to acquaint your Lord- 
ſhips with the ſeveral Paſſages of the Sermon, 
which the Commons apprehend will make our 
their Accuſation. And here, my Lords, I ſhall 
take Leave to ſay, That no ſtrained or forced 
Conſtructions can be defired by the Commons, or 
expected from your Lordſhips, or any Inferences to 
be deduced, bur what naturally ariſe from a fair, 
impartial, and candid Interpretation. | 

My Lords, The firſt Paſſage which the Com- 
mons apprehend is for their Purpoſe, is in the 5th 
Page; the Doctor, juſt before, enumerates St. 
Pauls Misfortunes that befel him, while he was 
propagating the Goſpel, and ſays, ** There is a 
« very obſervable Gradation in his Sufferings,; but 
e thar, of all his Calamities, the higheſt of them 


« proceeded from Falle Brethren : And taking No- 
* rice 
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tice of the Condition of the Church of Corinth, then 
follows theſe Words; © Tho' it were very obvious 
„to Jraw 4 Parallel here berwixt the fad Circum- 
« {{4nces of the Church of Corinth formerly, and of 
« the Church of Eng/and at preſent, wherein her 
© Holy Communion has been rent and divided hy 
e f1ctious and ſchiſmatical Impoſtors, her pure Do- 
„ Qrine has been corrupred and defiled; her Primi- 
„tive Worſhip and Diſcipline prophaned and a- 
„ buſed ; her Sacre! Orders denied and vilified ; 
« her Prieſts and Profeflors (like St. Paz!) calum- 
„ niated, miſrepreſented and ridicul'd ; her Altars 
and Sacraments proſtituted to Hypocrites, Deilts, 
« Socinians and Atheiſts; and this done, I wiſh J 
* could not ſay, without Diſcouragement, I am 
„ fare with Impuniry, not only by our profeſſed 
«© Enemies ; bur, which is worſe, by our pretended 
Friends, and Falſe Brethren. 

Ir may be obſerved, that the Doctor is very free 
in his Parallels ; and when either Church or State 
is to be repreſented by Compariſons, he is pleaſed 
to make uie of the worſt he can find. He ſays, The 
Church of Corinth was in the utmoſt of Perils ; 
and then ir was to his Purpoſe to make the Allu- 
ſion, and bring the Church of Enz/and into the ſame 
Condition. 

Here are many Particulars in this Paſſage, where- 
by the Church is {aid to be in ſad Circuniſtances, 
and I cannot tell how to apply them according to 
the Doctor's Way of Interpretation; for he fays, all 
theſe Enormities are practiſed, not only without Diſ- 
couragement, but with Impunity; not by profeſſed E- 
nemies, but by Falſe Brethren : So he plainly ſhows 
who he aims at, as the Authors of theſe Calami- 
ties. He excludes vicious Infidels, Blaſphemers, 
and Hereticks, who are profeſſed Enemies, and lays 
it upon Falſe Brethren : And he explains what Sort 
of Falſe Brethren he means; For who can proſti- 
tute Altars and Sacraments to Deiſts, Atheiſts, and 
Socinians, bur ſome of his own Order ? And who 
are to puniſh ſuch Offences among the Clergy , but 
their Spiritual Superiors ? And whether they are not 
Parr of Her Majeſty's Adminiſtration, I ſubmir to 
your Lordſhips. | 

But, my Lords, ſuppoſing the Fact to be true, 
That there are Erroneous Doctrines publiſhed; to 
what End muſt the World be told in this manner that 
they are ven:ed with Impunity, but to reflect on 
thoſe who ſhould puniſh them ? And can that be 
done without a Proſecution ? If the Doctor had 
produced any of his undeniable and ample Proofs of 
theſe Matters, (which he mentions in his Anſwer ) 
before any Court that had a proper Connuſance of 
them, and been denied Juſtice, he might have had 
more Reaſon tor Complaint : But to blame his Su- 
periors for not puniſhing what they might be igno- 
rant of, and which he ſays he was nor, (and for 
which he might have promoted a Proſecution) ſeems 
to retort the Guilt upon himſelf, which he would lay 
upon them. | 

My Lords, The Second Paſſage is in Page the 
16th. He is ralking of a Comprehenſion which 
was deſigned, not long fince, ro unite the Church 
and Diſſenters; and complains of the Perſons who 
were concerned in that Heinous Intention ; and 
chen he aflerrs, © Thar ſince this Model of an U- 
* niverſal Liberty and Coalition failed, and theſe 
* Falſe Brethren could not carry the Conventicle 
into the Church, they are now reſolved to bring 
* the Church into the Conventicle , which will 
more piaufihly and lily effect her Ruin. What 
could not be gained by Comprehenſion and Tole- 
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N ration, muſt be brought about by Moderation 
” and Occaſional Conformity; that is, What they 
: could not do by open Violence, they will no: 
© fail by ſecret 'Treachery to accompliſh. If the 
Church can't be pull'd down, it may be blown 
* up ; and no Matter, with theſe Men, how it be 
* deſtroyed, fo that it is deſtroyed.” Now, my 
Lords, who were theſe Falſe Brethren that were 
concerned in this Deſign of Comprehenſion, which 
failed, and who introduce worſe Milchiets ? Do 
theſe Dangers procced from Vice and Intidelity, 
from Blaſphemy and Erroneous Doctrine, ? No, 
my Lords, theſe Falſe Brethren are deſcribed in the 
Page before, under his Second General Head, to be 
in Church and State: Which muſt be Perſons in 
Power and Authority; the Expreſſion ir ſelf im- 
ports it ; nor could they otherwiſe be capable of 
accompliſliing that Deſign, of uniting the Diflen- 
ters and the Church: To which Deſign, and the 
Authors who intended it, he is pleated ro give 
the moſt vile and ſcurrilous Names imaginable ; 
and afterwards he lays to their Charge an Inten- 
tion to blow up the Church by Moderation. And 
this, I ſuppoſe, is one of the Vices which the 
Doctor mentions in his Anſwer, as one Means of 
Danger to the Church. If Moderation be a Vice, 
I will do the Doctor the Juſtice to acquir him from 
the leaſt Tincture of it, in any of his Works that 1 
have ever met with. 

My Lords, The Third Paſſage is in Page the 
18th : He is continuing his Obſervatio:'s of the 
Danger from the ſame Falſe Brethren in Church and 
State; and then his Words are, © Falihood always 
* implies Treachery ; and whether that is a Quali- 
* fication for any one to be truſted, eſpecially with 
* the Guardianſhip of our Church or Trown , ler 
* our Governors conſider.” This, my Lords, muſt 
relate to Perſons, who (as he would infinuate ) 
are not fit to be truſted with the Guardianſhip of 
the Church or Crown: And whether this Reflection 
does not ſeem to aim higher than the Adminiſtrati- 
on, I ſubmit to your Lordſhips. 

The next Paſſage is in Page the 20th : The 
Words are theſe; And now are we under no 
Hanger in theſe deplorable Circumſtances ? Muſt 
* we lull our ſelves under this fad Repoſle, and in 
* ſuch a ſtupid Lethargick Security embrace our 
* Ruin ? When Eſha, the Great Prophet of God, 
* was ſurrounded with an Hoſt of Enemies that 
“ ſought for his Life, his blind Servant beheld not 
* the Peril his Maſter was in, till his Eyes were 
« opend by a Miracle, and he found himſelf in 
* the midit of Horſes and Chariors of Fire. I 
pray God we be our of Danger; but we may re- 
member, that the King's Perſon was voted to be 
„ ſo, at the ſame Time that his Murtherers were 
“ conſpiring his Death. | 

Now, my Lords, the Doctor, to excuſe this Paſ- 
ſage, ſays, the deplorable Circumſtances we are in, 
proceeds from the Maturity of National Sins, Cc. 
as in his Anſwer. But who are mention d in his 
Sermon as the Occaſion of the Maturity of Na- 
tional Sins but the Diſſenters, who, he ſays, are 
plotting the Ruin of the Church, and Falſe Bre- 
thren join with them? So that here neither is the 
Danger atferted from Vice and Intidelity, but as it 
is occafioned by the Diſſention from the Church, 
which the Law has thought fit to apprehend as no 
Danger to the Church; and therefore it did not 
become him to aſſert the contrary. Then as to the 
Parallel of the Aſſembly who Voted King Charles the 
Firſt out of Danger, and of the Members who _ 
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the Vote about the Danger of the Church Four 
Years ago, he ſays, he meant no Reflection on any 
of the Members who paſſed that Vote, becauſe he 
never mentioned that Vote; and as to the Vote 
about King Char es, others were conſpiring his Ruin 
than thoſe who voted him out of Danger; ſo while 
the Parliament voted the Church out of Danger, 
there were other Enemies conſpiring her Ruin. IF 
the Dector intended no Reflection upon that Vote, 
W hy was Voting in any Caſe mention d? Can any 
one imagine that the Doctor did not know of that 
Vote, fince the Danger of the Church is ſo much his 
Topick ? Nor can I preſume him ignorant of the 
Time when that Vote about King Charles was paſſed; 
which, as far as I can obſerve from the Hiſtory of 
that Time, was in November 1648, that he was 
voted out of Danger; and when he was Tried and 
Beheaded, I need not mention to your Lordſhips : 
And whatever Alteration might be made in that Aſ- 
ſembly after the Vote, and before his Death, was 
done by thoſe Perſons who conſpired his Deſtruction, 
and who were Part of that Aſſembly who voted 
him out of Danger. So that it ſeems plain, that 
the Vote of Safety, and the Conſpiracy of Ruin, 
came from molt of the ſame Perſons ; and it does 
not ſeem very ſtrange to ſuppoſe the Doctor intend- 
ed his Alluſigp in the ſame manner. 

And as to the Scripture he quotes to this Pur- 
poſe, ©* Thar the blind Servant beheld not the Peril 
* his Maſter Eiſba was in, till his Eyes were 
„opened by Miracle, and he found himſelf in the 
* miqdſt of Horſes and Chariots of Fire. My 
Lords, theſe Horſes and Chariots of Fire were not 
the Propher's Enemies, but his Friends; nor was 
there any Danger to be feared from them ; on the 
contrary, they were a Security from his Enemies ; 
{o that he plainly perverts the Senſe of that Text, 
to make a ſtronger Impreſſion, and more effectually 
to delude the People. . 

My Lords, The laſt Paſſage is in the laſt Page: 
He is ſtill talking of the Danger of the Church, 
and quotes a Text as in the Lamentations, ( viz.) 
“ Tho' ſhe lies bleeding of the Wounds ſhe receiv'd 
< in the Houſe of her Friends. Indeed, my Lords, I 
can't find it there; therefore it ſeems to me to be a La- 
mentation of the Doctor's own making. Then he goes 
on, ** Tho' the ways of Sion may mourn for a Time, 
and her Gates be deſolate, her Prieſts ſigh, and 
e {hein Bitterneſs, becauſe her Adverſaries are Chief, 
and her Enemies at preſent proſper ; tho among 
all her Lovers ſhe has few to comfort her, and 
“ many of her Friends have dealt treacherouſly with 
<* her, and are become her Enemies.” My Lords, 
I mention theſe Paſſages only to ſhew, that the 
Doctor, by the moſt Pathetick Expreſſions of his 
own, mixt with theſe Texts of Scripture, endea- 
vours to repreſent the Church of Exgland to be in 
the utmoſt Danger. 

I ſhall trouble your Lordſhips no further with 
the Paſſages in this Sermon; but ſhould not omir 
to take Notice, that there is a Suggeſtion in the 
Doctor's Anſwer, that the Vote Four Years ago did 
not concern him ; but that it related only to them 
that then did aſſert the Church to be in Danger: It 
he had minded the Words of the Vote, he would 
have found there was no Pretence for that Objection; 
for it is, © Whoever ſhall go about to inſinuate, 
* that the Church is in Danger under her Majeſty's 
«* Adminiſtration ;”' which muſt relate to any Time 
during the Continuance of her Majeſty's Reign. 

And now, my Lords, I beg Leave to obſerve 
ſome Circumſtances attending this Offence, which 
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give it the higheſt Aggravation. That Memorial 
which was publiſhed {ome Years ago, and was the 
chief Occaſion of the Vote in Parliament, was 4 
Libel that reviled her Majeſty and her Adminiſtra— 
tion, as the Occaſion of the Danger of the Church, 
The Author was pleaſed to conceal himſelf; and 
durſt not avow his Doctrine; but the Book had the 
Fate it deſerved : And from the Aſhes of that Pha. 
nix aroſe another Memorial, with many of the ſame 
virulent Expreſſions againſt Her Majeſty's Admini- 
ſtration, agreeing in the whole Scope of ir, as to 
the fame ſcandalous Purpoſe ; bur far exceeding it 
in Malice and Inveteracy. | 

And this new Memorialift has preſumed to puh- 
liſh his Seditious Reflections in the moſt open man- 
ner imaginable ; firſt at the Aſſizes at Derby, and 
afterwards in the great Church of this Metropolis; 
and has thought fit to Print and Diſperſe about Forty 


Thouſand of them over the Kingdom. From 


whence could this extraordinary Zeal proceed? 
Was it to exhort Men to revere their Governors, 
and to ſubmit to thoſe in Authority over them? 
Was ir intended to preſerve Peace and Good-will 
amongſt Men? To promote Charity, Brotherly 
Love and Affection? No, my Lords, there is plain 
Evidence to the contrary, Ex ore ſuo judicabitur. 
He tells you the Reaſon of his Topicks in that Place; 
he ſays, he intended © To open the Eyes of the 
„ deluded People in that great Metropolis; to ſet 
* the Rich and Powerful Inhabitants right in their 
** Notions of Government in Church and State.” 
They were obliged to him for his pious Deſign, 
and for inſtilling thoſe DoQrines, which, as your 
Lordſhips were told Yeſterday, would make their 
Religion, Liberty, Property, and all that is dear 
and valuable, Precarious : He tells you further, 
* That our Conſtitution of Church and State is 
** vigorouſly attack d from without, and lazily de- 
* tended from within; that there are Attempts up- 
* on the Friends of the Church, to ſhut their Eyes 
* and Mouths, in order to Undermine and Deſtroy 
them; that he thinks the Pulpit a proper Place 
* for Politicks; and that it is the Buſineſs of 
* a Clergyman to ſound a Trumpet in Sion, to cry 
* aloud and ſpare not.” And in his Preface to the 
Derby Sermon he explains himſelf {till further upon 
this Topick, That the Church is ſhamefully be- 


<* trayed and run down; that there are ſome ſtill 


* who will defend it with their Lives and Fortunes.“ 
And ſtates the Caſe as if there was an immediate 
Neceſſity to take up Arms for a Holy War upon 
this Occaſion. | 

My Lords, This Crime is more heinous, for that 
there is the leaſt Reaſon for theſe Seditious Mur- 
murs, that has heen in any Reign whatever, Is 
there any Invaſion or Attempt upon the Liruregy, 
even the leaſt Ceremony of the Church, or any 
Part of the Eccleſiaſtical Conſtitution? Are her Re- 
venues impaired, or any of her Temporal Rights 
violated ? No, my Lords; but our Royal Sovereign 


has diſtinguiſhed Her Care for this Church in a more 


peculiar manner than any of her Predeceſſors; She 
has given from Her own Revenue to increaſe that of 
the Clergy, for their more creditable Support, and 
to enable them to Preach ſound Doctrine for the 
Welfare of Her Subjects; nor is Her Majeſty 
wanting to promote Religion, Piety and Virtue, by 
Her own Royal Example, the moſt effectual En- 
couragement. Theſe are the true Baſis of the 
Church, and the beſt Pillars to ſupport it. And 
what Occaſion was there for theſe Reflections on Her 
Majelty's Adminiſtration ? Has not that _— 
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Bench given the World abundant Proof of their 
Care and Vigilance to preſerve that Church, of which 
they are the Guardians, by their Learning and un- 
blameable Conduct; by their zealous and reſolute 
Detence of her in the worlt of Times, and againſt 
all her Enemies? It 1s very ſurprizing that a Gentle- 
man, whoſe Education has been in the Fountain of 
Learning and Religion ſo many Years, (who cannot 
be preſumed to err through Ignorance) that he 
ſhould pretume in his private Capacity to contra- 
dict the Senſe ot the whole Nation, and caſt ſuch 
Aſperſions on his Superiors. To what End could he 
o zealouſly diſperſe his Notions, it not to animate 
a deluded People to the Execution of Seditious 
Deſigns. | 

It were to be wiſhed, that a Government could 
be ſupported by Mildneſs and Clemency ; but ſuch 
js the State of depraved Nature, even theſe molt 
Pathive-Obedience Natures, that they are not con- 
tented to be only ungrateful for the Benefits they en- 
1oy from the Church and State, but they mult Rebel 
againft Principle, and fly in the Face of that Govern- 
ment from which they receive their Support and 
Protection. 

The Doctor cries aloud, and there are many 
others that ſpare not: Some have preſumed to cen- 
jure this very Proceeding before your Lord{hips, as 
4 Perſecution of the Church. And what muſt be 
the Conlequence of Tolerating ſuch bold daring 
Spirits to go on in their Seditious Practices! 

If your Lordſhips do not vindicate your own Re- 
ſolutions, and exert your Power and Authority to 
ſuppreſs that audacious and unparallel'd Inſolence, 
that daily flies abroad from the Pulpit and the Preſs, 
(which, as the Doctor ſays truly, are become the 
Mints of Faction and Sedition) I may take Leave 
to fay, there will be too much Reaſon for his Aſ- 
ſertions of Danger both to Church and State : But 
the Commons are ſo well ſatisfyd of your Lord- 
ſhips rrue Concern for the Preſervation of our Con- 
ſtitution, that they cannot imagine you will ſufter 
any Attempts that may be pernicious to the Welfare 
of the Government, to paſs without condign Punith- 
ment; and therefore they entirely rely on your 
Lordihips Wiſdom and Juſtice. 


Mr. Compton. M AY it pleaſe your Lordſhips, 

| I am commanded by the Com- 
mons to aſſiſt in maintaining the Third Article of 
their Impeachment againſt Doctor Henry Sacheverell, 
which has been fully opened to your Lordſhips by 
the Learned Gentleman that ſpoke before me. 

My Lords, The Commons think they have good 
Reaſon to alert, that Dr. Sacheverell, in his Ser- 
mon Preach d at St. Paul s, doth falſly and muli- 
ciouſly contradict and arraign a Reſolution of both 
Houſes of Parliament, approv'd of by Her Majeſty, 
and made publick by Her Royal Proclamation. 

My Lords, Your Lordſhips cannot but have ob- 
ſerv'd, that it has been one of the conſtant Artifices 
of the Enemies of the preſent happy Eſtabliſhment, 
who very well know the juſt Value the People of 
this Nation have for the Eſtabliſhd Church, to ſug- 
reſt and inſinuate, that this Church is in a Condi- 
tion of great Peril and Ad verſity, in order to foment 
Ani moſities, and to cover Deſigns which they dare 
not publickly own. But how frequent ſoever this 
has been, I believe I may ſafely affirm, that this 
ſcandalous and ſeditious Aſſertion was never ſo boldly 
maintain'd, nor with ſuch invidious and aggravating 


Circumſtances, as by the Criminal at your Lord- 
{hips Bar. | 

The Learned Society, of which he is a Member, 
reap d ſuch ſignal, ſuch immediate Advantages from 
the Revolution, that he could not be unmindtul, he 
could not be ignorant of the extreme Danger from 
which our Laws and Libercies, our Church and Con- 
ſtitution were reſcued by his late Majeſty. But ſuch 
15 his Ingratitude to our Great Deliverer, ſuch is his 
Invereracy to the Revolution, that he makes that 
very Revolution the Period of Time from whence 
the Enemies of our Church firſt had Hopes to deli- 
ver her up to her worſt Adverſaries. Nor does his 
Malignity ceaſe there, bur he endeavours to per- 
ſuade the People, that from the Revolution to the 
preſent Time, there has been a continued Series of 
Contrivances to ruin and deſtroy the Church: At the 
Revolution, by open Violence; but Noto, that is, 
under Her Majeſty's Adminiſtration, by ſecret 
Treachery ; and ſince neither the late nor the preſent 
Reign can eſcape his Invectives, for what Perſon he 
reſerves his Panegyricks, is ſubmitted to your Lord- 
{hips to determine. 
My Lords, I would not take up any of your Lord- 
ihips Time unneceſſarily; but J muſt not conclude, 
without expreſſing the Indignation the Commons 
have at his traducing and vilifying the laſt Parlia- 
ment, by that odious Parallel in che 21ſt Page of 
his Sermon preach'd atSt. Paul's. 

My Lords, The Parliament he thus endeavours to 
blacken, was opened with ſo full an Appearance in 
both Houſes, that Her Majeſty obſerv'd it with Sa- 
tisfaction from the Throne ; and at the fame time 
Her Majeſty with Grief obſerv'd the Malice of 
ſuch Perſons, who ſuggeſted the Church was in Dan- 
ger; and defired the Aſſiſtance of Her Parliament 
to diſcountenance and deteat ſuch Practices. And in 
Duty to Her Majeſty, to ſecure the Quiet and Peace 
of the Kingdom, and to diſappoint the Deſigns of 
the Enemies of our Church and Conſtitution, both 
Houſes of Parliament came to the Reſolution, ſet 
forth by the Commons in the Articles of the Im- 
peachment which have been read to your Lordſhips. 
And the ſame Parliament proceeded in this and other 


Matters which were before them, with ſo much 


Vigor, as. well as Prudence, that in leſs than fix 
Weeks Her Majeſty graciouſly took Notice, that their 
Proceedings had had a good Effect all over Europe. 
And at the Concluſion of the Seſſion, Her Majeſty, 
with great Goodneſs, declares how much ſhe was 
pleaſed to obſerve their Unanimity and Zeal through- 
out the whole Seſſion, againſt every thing that tended 
to Sedition. It was this Parliament that fo chear- 
fully concurr'd with Her Majeſty in promoting and 
compleating the Union of the Two Kingdoms. And 
it was the Gentlemen that compoſed this Parlia- 
ment, Join'd by the Repreſentative of the other 
Part of the united Kingdom, who readily and 
unanimouſly aſſiſted Her Majeſty in diſappointing 
the Attempt of the Pretender to Her Crown, whoſe 
chief Dependance was in the reſtleſs and arbitrary 
Principles of ſome of Her Majeſty's Subjects, ill- 
affected to their Country. 

And now, my Lords, is there any Ground to 
compare the dutiful Proceedings of ſuch a Parlia- 
ment, with what was done in thoſe unhappy Times, 
with which he wou'd maliciouſly draw a Parallel? 
No, my Lords. And J may ſafely venture to ſay, 
that *tis impoſſible to find the leaſt Reſemblance be. 


tween Her Majeſty's Glorious Reign, and that un- 
4 ſortu- 
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fortunate Adminiſtration, except that there were 
then, as there are now, Ainiſters of 


Clar. Hiſt. of he Church, who by their Function, 
hg 1 Vo. being Meſſengers of Peace, ſet up to be 


the Trumpeters of Sedition, and Incen- 
diaries to Rebellion, Bur, my Lords, the Com- 
mons hope, That the happy Period is now come, 
when even this Reſemblance ſhall have its Deter- 
mination ; for they entirely rely on your Lordſhip: 
Juſtice to inflict ſuch an Exemplary Puniſhment on 
this Offender, as may deter others from endeavou- 
ring to diſtract the Kingdom with ſuch groundleſs 
Diliruſts and Jealouſies for the future. 

Y Lords, I am commanded 


Lord Coningsby. 
by the Commons of Great- 


Britain to aſſiſt, and endeavour to make good, the 

important Charge they have Exhibited againſt the 
Criminal at the Bar : And becauſe I am leaſt able, 
amongſt all the Gentlemen that have that Honour, 
out of Indulgence to me I am aſſigned to the Third 
Article, that wants leaſt to be ſupported. 

The Sermon Preached by the Doctor at St. Paul s, 
and which has been read to your Lordſhips, from 
the firſt Word in the Title Page, to the laſt Line 
in the Concluſion, is one falſe, malicious, and ſedi- 
tious Aſſertion, That the Church of Eng/and was 
under the laſt Reign, and is under the preſent, in 
the utmoſt Peril and Danger. 

The Proclamation which your Lordſhips have 
heard mentioned, and which was defigned by our Glo- 
rious Queen, from whoſe Speech ir took its Riſe, 
by your Lordſhips, and the Commons who con- 
currd in it, to be a Warning to ſuch Incendiaries, 
as the Criminal, not to trumpet amonglt the Peo- 
ple Suggeſtions ſo ſeditious, in order to cover 
Deſigns more dangerous, and which, God be praiſed, 
they are not yet ſtrong enough, nor never I hope 
will be, Publickly to own ; ſhews this Malignant 
Offender committed this Offence in Defiance of Her 
Majeſty, your Lordſhips, and the Commons. 

The Proofs, which almoſt every Gentleman has 
brought to the two preceding Articles; and thoſe 
particular Inſtances that have been ſo fully open d 
by theſe Gentlemen who have ſpoke before me 
to the preſent, ſhews that it would be vain in me, 
and miſpend ing your Lordſhips Time, to pretend to 
enforce thoſe Points, already ſo fully made good. 

I ſhall therefore very ſhortly, tho' I hope very 
plainly, lay before your Lordſhip what are thoſe 
pernicious Deſigns the Doctor intends to cover, and 
at laſt hopes ro bring to paſs, by his Preaching, 
Printing, and Publiſhing, not only round this King- 
dom, but amongſt his Friends on the other ſide 
of the Water, this ſeditious, I may fay, rebellious 
Diſcourſe, for which he ſtands at preſent Impeach- 
ed by the Commons. 

And as it has been ſhewn your Lordſhips, by the 
Gentlemen that made good the firſt Article, that 
the Doctor, by reflecting on the Neceſſary Means 
to bring about the Revolution, the Foundation on 
which our preſent happy Eſtabliſhment is built; by 
alſerting that Her Majeſty ought to depend upon 
no other Title to the Crown but Her Hereditary 
one; deſign d, by ſuch deſtructive Poſitions, to bring 
back the Pretender, with Popery and French Tyran- 
ny attending him, to govern the State. | 

So it is as plain, from the whole Scope of his 
Sermon, that the Doctor, and all thoſe in Combi- 
nation with him, having nothing more at Heart than 
to deſtroy the preſent Church, as Eſtabliſh d by the 
wholſome Laws of this Land, and that becauſe it's 
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moſt conſonant in its Doctrine and Diſcipline to 


that of the Primitive Chriſtians, of any ſince the Timm 


of the Apoſtes; and conſequently lets agreeable With 
the flaming Opinions of ſuch Firebrands, who know 
not of what Spirit they are of: And this in order 
to ſet up a Scheme of a Church, agreeable to the 
Tyrannical one they have projected for the Stare : 
A Church, the Doctor's I mean, though in Pro. 
tence Proteſtant, that would be ready ſoon to be 
turn d into a Monſter, by adding to it ſelf a Popih 
Head. 

A Church that will deſtroy all thoſe tha: 
brought about, and have fince ſupported the Hap- 
py Revolution. 

A Church, which upon Anti Chriſtian Principles 
profeſſes Burning for Conſcience-lake ; which the 
Doctor, like thoſe wicked Men whoſe Mercies are 
Cruel, calls wholſome Severities. 

A Church that will turn all the Bleſſingg we 
enjoy under the preſent Adminiſtration, into all 
thoſe Miſeries.we got rid of by the late Glorious 
Revolution. 

I cannot doubt therefore but your Lordſhips will 
out of Duty to the beſt 5i Queens, 4nd in Tyttice 
to your Lordſhips and the Commons, Jeter others 
from ever being guiity of the like H<ino9vs Of. 


fence. 
Mr. Dolben. NV Y Lords, This Article of the 
Commons Impeichment con- 
tains one Criminal Poſition, That the Church of 
England is now in a Cndition of great Peril and 
Danger under Her Majelly's Adminiſtration, ag. 
gravared by an odious Parallel that attords a preg- 
nant Proof of the true Spirit and Deſigns of this 
bold Offender. 

The Accuſation has already been fully made 
out by plain and poſitive Words in his Sermon; from 
which, as well as from many other Paſſages, I (hall 
beg leave to ſubmir to your Lordſhips Judgment, 
whether that wicked Parallel may not juſtly be 


turn'd upon him, Whether there is not more than 


Suſpicion that he, and all his Abettors, are conſpi- 
ring the Ruin and Deſtruction of the Church, when 
under the Diſguize of a Falſe Zeal they proſtitute 
her Sacred Name, to carry on dark and deep 
Deſigns, fatal both to Church and State. 

I ſhall only briefly take Notice to your Lord- 
ſhips, that the Guilr of this Offence ariſes from 1 
plain Contempt of Her Majeſty's Proclamation, and 
of the Reſolutions of both Houſes of Parliament ; 
moved by no Inducement, but an Eagerneſs and In- 
duſtry not to let any Shadow or Co:our eſcape, 
that may contribute to his Part in the grand Delign, 
to be only effected by fomenting Diviſions and Di- 
ſtractions amongſt us. | 

But, my Lords, in order to unveil the Doctor's 
Pretences, and to take away his trivial Excuſes, I 
beg leave to repreſent to your Lordſhips, thar if 
the whole Legiſlature had not, from a full ConviQii- 
on of the Church's Security and Safety, laid a fe- 
vere Injunction againſt the publiſhing ſuch a falſe 
and pernicious Suggeſtion, yet evident Truth ought 
to have taught him not to have tranſgreſs d in ſo no- 
torious a Manner. | 

My Lords, When it appears that the Church has 
the Sanction of ſo many and {> good Laws to eſta- 
bliſh and defend it; when the Veneration and Devo- 
tion to it, of ſo great a Majority ot the People, is 
{o viſibly fixt in their Hearts, that the bad Exam- 
ples and provoking Behaviour of this Faiſe Bro- 
ther, and of ſeveral others of the tame Stamp, 
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have not made the leaſt Abatement, or Impreſſion done. My Lords, I doubt not but Her Va jeſty will: 


10 its Diſadvantage ; when the Parliament on all 
Occaſions appears ſo forward and unanimous in 
their Zeal and Affection for it; when tis recom- 
mended and illuſtrated by the Learning, Piety, Wiſ- 
dom, Charity and Chriſtian Moderation of fo ma- 
ny of its chief Paſtors ; but above all, when tis 
under the Protection and Government of a Su- 
reme Head, a true and conſtant Defender of its 
Faith and Diſcipline, who having already expoſed 
Her Royal Perſon to Hardſhips and Dangers, to reſ- 
cue it in a Time of its utmoſt Peril, does continue 
daily o manifeſt the ſame Devotion, Piety and 
tender Concern for it : Under this powerful Alliance 
for irs Support, can ought but Malice and Envy at 
its Proſperity, can any one but an Incendiary or diſ- 
guns d Enemy inſinuate, that the Church of Eng- 
und is not fenced and fortified with an impreg- 
nable Barrier againſt all Danger, from open Attacks 
or Violations? 

Tis true indeed, my Lords, that no human Care 
or Policy can prevent the Attempts and ſecret Con- 
ſpiracies of inceſtine Traytors. Vipers in the Bo- 
ſom may ſting, tho the Body be covered with the 
ſrongeſt Armour. All that can be done is, to be 
watchtul to diſcover and expole the Hy pocrite, to 
detect and puniſh his Crimes. The Commons, on 
this Occaſion, are here exerting their part of this 
Duty, fully aſſured of Succeſs from your Lord ſhips 
equal Zeal and Juſtice. 

My Lords, You have now brought to your Bar 
a Clergyman, bound, by the ſtrongeſt Tyes and 
Duty of his Function, to Inſtruct and Propagate the 
Neceſſary Means for the Peoples true Happineſs in 
this World, as well as the next; yet your Lordſhips 
will find him proved to be 4 Trumpeter Itinerant 
of Sedition and Rebellion, firſt at Derby, then in 
London; an Agent detached from that dark Cabal, 
whoſe Emiſſaries appear in ail Shapes, and almoſt 
in all Places; an Ailerter of ſuch peſtilential and un- 
parallel'd Doctrines, as at once overthrow the whole 
Conſtitution both of Church and State. He may 
perhaps urge a Precedent, in which it has been plead- 
ed, and from the Pulpit, that an urgent Neceſſity 
can juſtify the Breach of Laus; and from others, 
that in particular Caſes they may be diſpenſed 
with ; but this Gentleman mult be allowed the 
Infamy, to have ſtretch'd and improv d thoſe per- 
nicious Tenents to the exalted height of making all 
our Laws, Liberties, Religion, and Lives, held only 
at the precarious Pleaſure of any bold Invader; for 
nothing can be a plainer Expoſition or Conſequence, 
when tis taught, that no Oppreſſion, no Violation 
can Juſtify an Oppoſition to it. 

My Lords, The Commons have brought this Of- 
fender before you, with a View, not only to detect 
and puniſh his Offence, but to obtain an Occaſion 
in the moſt Publick and Authentick manner to avow 
the Principles, and juſtify the Means, upon which 
the preſent Government and the Proteſtant Succeſſi- 
on are founded and Eſtabliſhed ; and this more out 
of a generous Concern for Poſterity, than for our 
own preſent Security. My Lords, we are ſo happy 
as to have a Sovereign on the Throne, whole 
Goodneſs, Juſtice and Piery leaves no room for 
the leaſt Fear or Jealouſy ; but we hope the Re- 
cord of this Proceeding will remain a laſting Mo- 
nument, to deter a Succeſſor, that may inherit 
her Crowns, but not her Virtues, from attempting 
to invade the Laws, or the Peoples Rights; and if 
not, that it will be a noble Precedent to excite our 


Poſteriry to wreſtle and tug for Libetty as we have 


Vol. IV. 


with the greateſt Satisfaction, ſee the Government 
thus put upon a right and equal Foot, ſince there- 
by thoſe Bleſſings will be ſecured to future Azes, 
which her happy Reign ha: Planted amongſt us, 


ſince thereby ſhe will entail a liſting Felicity on her 


People, and prevent thoſe reil Dangers both to 
Church and State which at this Time are fo falſly 


inſinuated. But my Lords, if this ſhould not now 


be effeCtually obrain'd, and by ſuch wholeſome 
Severities as the Doctor applauds and recommends, 
give me leave to conclude, with a juſter Complaint 
than that in his Anſwer, That hard is the Fate of 
that People who after having been twenty Years in 
War, in Conjunction with ſo many great Allies, 
with the Expence of ſo much Blood and Treaſure, 
contending only again Tyranny and Oppreſſion, and 
waich we may juſtly hope is at laſt ſubJued; 
ſhall then ſee all Europe enjoy the Fruits and Bene- 
fits of our Labours ; and at the ſame time, tho? 
Her Majeſty's well choſen General ſhall at laſt 
bring home Peace, as he has ſo often the Laurels of 
Victory, to lay with humble Duty at Her Royal 
Feet, yet we, only we, muſt be rendred uncapable 
of the common Bleſling, betrayed at home to a per- 
petual Condition of Bondage, by ſuch falſe Brethren 
as are at your Lordſhips bar. 


Then the Lord Hver/ham moved to Adjourn to 
their Houſe above; and being returned, and ſeated as 
betore, Proclamation for Silence was made by the 
Ser jeant at Arms. 


Lord Chancellor. Mr. Dolben, the Lords have 
taken Notice that at the Concluſion of what you 
ſpoke, you us d this Expreſſion, * as are at your 
Lordſbips Bar; which Words are ſo general, that 
their Lordſhips are of an Opinion that they want 
an Explanation, 

Mr. Dolben. My Lords, thoſe Words had rela- 
tion only to the Priſoner at the Bar. 


Y Lords, Your Lordſhips 
have heard the three firſt 
Articles of this Charge largely ſpoken to; it is 
my Duty, in Obedience to the Command I have 
been Honoured with by the Commons, ro make 
good the Charges in the Fourth. I am ſenſible how 
unequal I am to ſuch a Work, both from my 
want of Capacity, and my preſent Indiſpofition ; 
but however, in ſuch Manner as I can, I ſhall en- 
deavour it. 

This Article ſets forth, That He the ſaid Henry 
Sacheverell, in his ſaid Sermon and Books, does 
fallly an1 malicicuſly Suggeſt, that Her Majeſty's 
Adminiſtration, both in Eccleſtaſtical and Croul A 
fairs, tends to the Deſirution of the Conſtitution ; 
and that there are Men of Characters and Stations 
both in Church and State, toho are falſe Brethren, and 
do themſelves weaken, undermine and betray, and do 
encourage and put it in the Power of others, woo 
are profeſſed Enemies, to overturn and deſiroy the 
Conftirution and Eſtabliſhment : And chargeth Her 
Majeſty. and thoſe in Authority under Her, with à 
general Male- Adminiſtration ; and as a publick Incen- 
diary, he perſwades Her Majeſty's Subjects 10 keep 
up a Diſtintion of EaTions dud Parties, inſlulls 


_——_—_— #q# 


Serjcant Parker. 


Exception had been taken, that the Word are might carry the 
Reflection to the Council and Scllicitor aſſigned by the Lords to afſit 
Dr, Sacheverell, who were alle at the Bar. 


00000 ground- 
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 groundleſs Fealouſies, and ſoments Deſtrudive Di- 


viſions among em, and excites and ſtirs em up to 
Arms and Violence : And, that bis ſaid Malicious 
and Seditious Suggeſtions may make the ſtronger In- 


preſſons upon the Minds of Her Majeſty's Subjects, 


he the ſaid Henry Sacheverell does wickedly wreſt 


and pervert divers Texts and Paſſages of Holy Scrip- 


ture. 
This Article in general, is a Charge of Sedition 
under ſeveral Aggravations, and made good by al- 
moſt every part of the Sermon and Dedications, 
read before your Lordſhips in Evidence. 

The avow'd Deſign of the Sermon, is to repre- 
ſent the extreme Perils and Diſtreſſes of the Church 
and Conſtitution from Falſe Brethren, that are in 
the Adminiſtration, and countenanc'd by it. 

He repreſents the Church in the utmoſt Extre- 
mity, thoſe Fences broken down, without which 


ſhe is naked and unguarded, her Altars and Sacra- 


ments proſtituted, her ſelf deſerted, betray d, un- 
dermin d, and perſecuted with open Violence, bleeding 


ef her Wounds, her Enemies openly calling for her 


Deſtrudion. 

The Nation, ſunk into the loweſt degree of Cor- 
ruption, ſwarming and over-run with Azheiſts, De- 
ifts, Socinians, Hypocrites, Villains, Rebels, Tray- 
zors, Correſpondents with the Devil, nay, with 


Men that are themſelves the worſt of Demons. 


The Government, ſo far from applying a Re- 
medy, that all this is done Openly, with Impunity, 


without Diſcouragement : Nay, the Perſons from 


whom the Miſchiefs ariſe, are ſuffer'd to form them. 


ſelves into Seminaries, to Propagate Atheiſm and 


other Helliſh Principles; are let into the Adminiſtra- 
tion, they are in Places, Places are given em as the 
Reward of betraying their Parties, they engroſs all 
Places, they are Perſons of Charallers and Stations, 


nay, they are Chief. 


Nor is this done in any Repreſentation to thoſe, 


that by making new Laws, or putting in Execu- 


tion the old, might regularly cure theſe Miſchiefs; 
bur in a 3 Harangue from the Pulpit: Not in 
terms of Lamentation, not as grounds of Humilia- 
tion, or in a Language that might become one that 


thought the only Arms of the Church to be 


Prayers and Tears ; but with all Malice, Bit- 
terneſs, Reviling, Inſolence, endeavouring to raiſe 
in his Auditors the Paſſions himſelf puts on, 
and pointing out (as far as he dares) to Arms 
and Violence for a Cure, and not ſo much as , 
fering any other. | 

Theſe are the Colours in which he Paints our 
Condition, and thus he chuſes to ſhew the Zeal and 
Duty he profeſſes to the Beſt of Queens. 

But fince he pretends in great Meaſure to deny 
or evade the Charge, it may not be amiſs to look 
a little more particularly into his Sermon, and take 
a view of the Scheme of it, and of ſeveral Paſlages 
therein. | 

The Cime he profeſſes to ſhow the Miſchiefs of 
in this Sermon, is falſe Brotherhood: The Method 
he propoſes to Treat it in is, 

1. To deſcribe the Grime, and to ſhow who are 
Falſe Brethren, and upon what Accounts; and he 
confiders it both with reſpect to the Church and 
to the State. | 

2. To ſhow the Dangers : And 

3. The Guilt and Folly of this Sin. And 

4. (That it may appear that all the Crimes and 
all the Treacheries he mentions are not mere Sup- 
poſitions, but Realities, at this time,) He under- 
takes, as a Conſequence of all, to ſhew what mighty 
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Reaſon we have at all times, more eſpecial 
PRESENT, to flick to the 2 if — 
Church and Conſtitution, and to beware of and narꝭ 
all thoſe falſe Brethren who deſert or betray *em. © 

I believe the firſt Clauſe of this Article will & 
clearly be prov'd from the Paſſages that more direc. 
ly concern the ſecond and the third, that I deſire 
for ſaving your Lordſhips Time, to begin with 
thoſe two Clauſes, and then to return to the firſt 
afterwards. | | 

I begin therefore with the ſecond Clauſe, Thar 
the ſaid Henry Sacheverell, in his Sermons and 
Books. doth faiſly and malicioufly Suggeſt, that there 
are Men of Charafers and Stations in Church and 
State who are Falſe brethren, and u themſelyes 
weaken, undermine and betray, and do encourage and 
Put it into the Power of others who are profeſſed Ene. 
mes, to overthrow and deſtroy the Conſtitutiion and 
Eftabhiſhment. 

To make this out, I beg leave to obſerve, that 
in entring upon his ſecond Head, that is, to ſhow 
the great Peril and Miſchiefs of theſe Falſe Bre. 
thren both in Church and State, he aſſerts, pag. 15. 
That they weaken, undermine and betray in then- 
ſelves, and encourage and put it in the Power of 
our profeſs d Enemies to overturn and deſtroy the 
Conſtitution and Eſtabliſhment of both. This there- 
fore runs thro his whole Diſcourſe ; and, being af. 


firm d of Falſe Brethren in general, muſt he appli. 


cable to every ſort of falſe Brother. If then there 
be any Perſons of Characters and Stations whom he 
repreſents as Falſe Erothers, then he has, in the 
place mentioned, affirm'd of THEM, and under- 
taken to prove, that THEY weaken, undermine 
and betray, and = it into the Power of others to 
overturn and deſiroy the Conſtitution and Eſtabliſh- 
ment. ; 


And as to that, he comes under his third Head, 


pag. 21. to ſhow the Malignity and Guilt of this 
Sin, in reſpect of the World, and begins it thus, 
(pag. 21, 22.) What a vaſt Scandal and Oſtence 
** muſt it be, to all Perſons of Piety and Integrity, 
“to ſee Men of Characters and Stations thus ſhift 
e and 2 with their Principles, and ſtart- 
“ ing from their Religion, upon any occaſion of 
* Difficulty or Tryal, and like the Diſciples fiyin 
* from and forſaking our Saviour, when his Life 
* lay at ſtake ; to ſee Mens Opinions fit as looſe 
* almoſt as their Garments, to be put on or off for 
Convenience; what can unwary Perſons conclude 
from this Tergiverſation and Hypocriſy, hut that 
* all Religion is State-craft and Impoſture ? That 
* all Godl/ineſs is Gain, and that the Do@rines of 
* the Church lie not ſo much in her Articles, as her 
« Honours and Revenues? 

This is a full Charge of Falſe Brotherhood upon 
thoſe Perſons of Characters and Stations, and exem- 
plifying in them the Malignity of fhat Crime, which 
is the Subject of his Diſcourſe : The Conſequence 
is plain, that he here charges em with Falſe Bro- 
therhood, and having before aſſerted, that al! ſuch 
Falſe Brothers weaken, undermine and betray, and 
put it into the Power of others to overturn and de- 
ſtroy the Conſtitution and Eſtabliſhment ; he has not 
only ſuggeſted but maintain'd, that there are Per- 


ſons of Characters and Stations that weaken, ander- 


mine and betray, and put it into the Power of others 
zo deſiroy the Conſtitution and Eſtabliſhment. 

In his Anſwer, put in before your Lordſhips to 
the Articles of Impeachment, he would divide the 
Charge in this Clauſe ; and (I.) as to the ſaggeſt- 


ing that there are ſuch Perſons who are Falſe Bre- 
| thren, 


nds 


wo — 
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thren: he ſays, That if he bad ſaid there are Per- 
ſons of Charatters and Stations that are Falſe Bre- 
thren, not reſtraining, it to the higheſ}, it would not 
be either falſe, malicious, or highly Criminal. 

(2.) As to the weakening, undermining, and be- 


trying in themſelves, and putting it into the Power 


of profeſſed Enemies to overturn and deſtroy the 
Conſtitution. he ſays, he has not ſuggeſted ht of 
Perſons of Characters and Stations; but the men- 
tion of thoſe Perſons, and the Fxpreflion of weak- 
ening and betraying in themſelves, and enabling 
others to deſtroy the Conſlitutien, are twelve Pages 
aſunder. | 

(2.) He mentions ſome, which he thinks do 
weaken and betray the Conſtitution, but has not 
{aid any of them are Men of Characters and Sta- 
tions. 

In anſwer to theſe Gloſſes, I might ſay, that if 
this were meant, ror of the higheſt Characters and 
Statiors, nay though it were true too, the affirm- 
ing this of them would be Criminal, and in the 
manner he does it, highly ſo. All ſubordinate Ma- 
giſtrates, of whatever Station, may be regularly 
complained of, and calld ro account; but the 
Meaneit are not to be traduced and libell'd, nor 
the Government upon their Accounts. 

But this I ofter. The Words, if not reſtrained 
to thoſe of higheſt Characters and Stations, neither 
are they reſtrain d to the /oweſt ; and, in Truth, 
ſtrike all, and ſo were intended, as other Parts 
ſhow. 

It is ao Excuſe, if he ſcandalizes Perſons of the 
higheſt Characters and Stations, that he does not 
ſcandalize them only. | 

It is no Excuſe, when he ſpeaks gpprobriouſly, 
in general Terms, of Men of CharaCters and Stati- 
ons, without diſtinguifhing 7% bis Aulitory, to di- 
ſtinguiſh pon his Defence, and pret 
only ſome few of the meaner Sort; that is, that 
when he was ſpeaking of the Miſchicf| and Malig- 
nity of this Crime, and ſhowing how Great it was, 
his Aſſertion concerning Men of Characters and Sta- 
tions in general, was meant only of thoſe, in whom 
the Miſchief and Malignity is leaſt. 

No, it is a general Arraignment of the Govern- 
ment throughout, and as ſuch he muſt Anſwer for 
it. And to put this out of Doubt, he has told us, 
Page 26. in Scriprure Words, That the Church's 
Adverſaries are chief. 

For what he talks of ſeveral Senſes, in which he 
ſays he takes Falſe Brethen in the Sermon, tis not 
at all material in what Senſe he charges thoſe Per- 
ſons with Falſe Brotherhood, if in Conſequence 
thereof he charges them with berraying the Church, 
and empowering its Enemies to deſtroy it. The 
charging them with being Falſe Brethren , had been 
a Fault, as that is a Term of Reproach, which, 
with him, carries juſt as much Malignity as he 
pleaſes , even to ſomething analegous 10 the Sin 
againſt the Iloly Ghoſt, and rendring them the wor? 
of Demons. But the Streſs of this Accuſation, is 
the Treachery they are charged with as Falſe Bre- 
thren, 

2. In the next Place, therefore , he denies that 
Part of the Charge; and for this ſhrewd Reaſon, 
that the Two Expreſſions are Twelve Pages aſunder: 


An Anſwer I admire to ſee put in upon ſo ſolemn 


an Occaſion ! As though the Falſe Brotherhood he 
ſhows the Danger of, and the Falſe Brotherhood he 


ſhows the Maljgniy of, had no Relation to one 


another, becauſe Twelve Pages aſunder. 
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3. He mentions ſome that he affirms to be Mea- 
keners and Fetrayers, &c. but ſuys he does not ſug- 
gelt thoſe to be Men of Charaters and Stations. 
All the Inference ro be drawn from thar, is, either 
that there are, beſides zho/z, ſome other Wenkners 
and Betrayers, that are Men of Characters and Sta- 
tions; or that ſome of thoſe are Men of Characters 
and Stations, though he have not faid ſo; which is 
no Excuſe for him. For though he have not de- 
{crib'd every Sort of Weakner or Betrayer; and 
though he have not told us which Scrt of Weakner 
or Betrayer he ranks the Men of Char :cters and 
Stations under; yer he has in general chars d Men 
of Characters and Stations with Falſe Brotherhood, 
and = Falſe Brethren to be Weakners and Betray- 

ers, Cc. 


I'N the next Place, I would lay before your 
Lordſhips the Proof of the Third Clauſe of this Ar- 
ticle, which ſays, That Dy. Sacheverell charges Her 
Majeſty, and thoſe in Authority under Her, with 4 
general Male- Adminiſtration. Every Part of the 
Sermon makes out rhis, repreſenting the whole Na- 
tion in the utmoſt Diſorder and Confuſion. and the 
Magiſtrates, inſtead of app/ying a Remedy, rather 
increaſing the Diſtemper. 

Page the 14th is a very home and a direct Charge 
upon the Government. It comes under that Part of 
the Sermon, where he is deſcribing Falſe Brethren 
with Relation to the State, And when he has de- 
clared very largely what they do, and what they 
hold; he goes then to what they are ſuffer d to do: 
He ſays, © Theſe Falſe Brethren in our Government 
do not ſingly, in private, ſpread their Poiſon ; but 
* (what is lamentable to he ſpoken ) are /uffer'd to 
* combine into Bodies and Seminaries , wherein A- 
« theiſm, Deiſm, Tritheiſm , Sociniamſm, with all 
the Helliſn Principles of Fanaticiſm , Regicide 
e and Anarchy, are open!y profeſs d and taught, to 
4 corrupt and debauch the Youth of the Nation in 
* all Parts of it, down to Poſterity, to the preſent 
* Reproach and future Extirpation of our Laws and 
© Religion. | 

The ſuffering theſe Things is a direct Charge up- 
on the Adminiſtration ; and he in Effect declares it 
ſo, when he concludes, that this is to he Reproach 
of our Laus and Religion; that is, of thoſe that do 
not mend, or do not execute the Law: And he 
brings it home to the firſt Clauſe, when he declares 
the Conſequence to be the Extirpation of our Laws 
and Religion. 

The Paſſage I before read, Page 22. concerning 
Perſons of Characters and Stations, likewiſe proves 
this: For, what can be a greater Charge upon the 
Adminiſtration, than to accuſe the Miniſtry of put- 
ting into publick Stations Falſe Brethren, that betray 
the Church, and empower others to dere it? That 
the Expreſſion there is ſo general, as to reach all 
in publick Stations, I have before obſerv'd; 
and that it is ſo meant, may be thus made plain. In 
the ſame Paſſage he is apprehenſive that thoſe Per- 
ſons Behaviour thould give Occaſion for believing 
Religion to be but State-Craft |, that is, a Stracagem 
us'd by the State to ſerve irs own Ends: ** That the 
« Dotrines of the Church lie not fo much mus Ar- 
&« ticles, as its Honours and Revenues ; which 
Honours and moſt tempting Kevenves are in the 
Hands of the Crown , and thoſe that are byaſs d by 
them, mult be byaſs d by the Crown and the Admi- 
niſtration. | 

Page 23. © A Falſe Brother 1s repreſented as re- 
« linquiſhing bis old Friends and Principles, and he- 
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4 rraying bis own Party for the little ſordid Lucre of That he perſuades Men to keep up Diſtinton; 
te Place or Preferment ”. Here is a plain Repre- and inſtills groundleſs Fears and Fealoufies among 
ſentation of a Villain, ſelling his Conſcience ; the them, is plain, from the Drift of all he ſays; from 
Price is P/ace of Preferment , the Buyer that pays his Language of For faking old Friends and Princi. 
him that Price, muſt have the Diſpoſal of thoſe pes, Betraying their Party, which he makes to he 
Places and Preferments ; ſo that, zho/e Falſe Bre- the great Crime of thoſe in Places, and goes to 
thren are not only ſufßer d, but made ſuch by the ſhew the Folly of it, pag. 23. | 
Adminiſtration. And though he pretends, in his Anſwer, that he 
That the Falſe Brethren, which he mentions, invites Schifmaticks into the Church , it is only on 
as put into Places. are put in by our Governors, he thofe Terms, that they comply with his Notions to 
plainly ſuggeſts, Page 18. when he hids the Go- a Tittle : He makes no Allowance for Human Frail- 
vernors conſider whether they are fit to be entruſt- ty, for Prejudice or Ignorance, and in ſome Inſtan. 
ed, eſpecially with the Guardianſhip of our Church ces expreſly diſallo,ws em; and thoſe who are ſo 
and Crown : For to what Purpoſe is that qualified weak as to fancy the Church in any Particular not to 
Admonition , if the Governors put ſuch Perſons in- be in the right, though in all others they would ſin- 
to no Places at all? Admonitions to Temporal Go- cerely and conſtantly conform to it, even they muſt 
vernors, With reſpect to meer Matters of Govern- continue Schiſmaticks ſtill : If, with theſe miſtaken 
ment, tend only ro affront em, if preſent, but can Opinions, they Communicate with the Church, 


have no other Effect, when they are abſent. 
Let the Preface to the Derby Sermon, without 
any Obſervation or Comment upon it, conclude this 


Head : © Now when the Principles and Intereſts of 


dur Church and Conſtitution are ſo ſhamefully 


' © betray'd and run down, it can be no little Com- 


* fort to all thoſe, who wiſh their Welfare and 
< Security, to ſee, that notwithſtanding the ſecret 
* Malice and epen Violence they are Perſecuted 
* with, there are ſtill to be found ſuch worthy 


; © Patrons of both, who dare own and defend them 


* as well againſt the rude and preſumptuous In- 
* ſults of the one Side, as the baſe undermining 
* Treachery of the other. For I omit to repeat 
what has been obſerv'd upon the Third Article, ot 


they are Falſe Brethren, and as fuch to be abhorr d: 
And yet if they do not, they are not to be To/erared. 

Nay, whoever has ſo much Compaſſion for ſuch 
a Caſe, as to think it might be Tolerated, is a falſe 
Brother too, as defending Toleration , which is gi- 
ving up one Point of the Diſcipline of the Church 
and encouraging Schiſm. ; 

For, though he ſeems in Horde to approve of an 
Indulgence to Cnſciences truly ſcrupulous , yet in 
Reality he approves none; ſince he admits not any 
one to have a Conſcience truly ſcrupulous that dif- 
fers from him, but all ſuch are Falſe Brethren, Lil. 
lains, and to be ſtigmatiz d with all the other Names 
of Reproach he is ſo liberal of. 

As to Fears and Fealbuſies, thoſe are naturally 
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upon the former Clauſe ſpoke to by my ſelf. produc'd by theſe Repreſentations of the Dangers © 
the Church and Conſtitution are in; and as thoſe / 
I RETURN now to the firſt Clauſe of this Dangers are meerly imaginary, thoſe Fears and Jex- 4 
Article, which runs thus: That he ſuggeſts that louſies are ground/efs. h 
Her Majeſty's Adminiſtration, both in Church and As to his inciting Her Majeſty's Subjects to Arms {l 
| * Cate, tends to the Deſtruction of the Conſtitu- and Violence, that he does it, is moſt manifeſt. 

| & jon. | The ſpreading among the People ſuch hideous n 
This is made out from what has been ſaid on the Repreſentations of an evil Government, ſuch Out- { 

other Two; for, if Men of Characters and Stati- cties of the Church and true Relgion being under- 
ons in Church and State, that berray our Conſtituti- vin d, betray d and expos'd by thoſe in the Admini- n 
on, and encourage and enable others to deſtroy it, ſiration, naturally tend co Rebellion. And therefore \ 
come into their Places through the Adminiſtration ; at Common Law, as we find it expreſs'd in our 11 
if the general Male-Adminiftration of Her Majeſiy Law-Books, to * bear the People in Hand (] give 8 
and thoſe in Authority under Her, conſiſt in Part, the very Words) that the King's Government was C 
in Preferring and Encouraging, at leaſt not Diſcou- erroneous, heretical or unjuſt, whereby the manner of {i 
raging thoſe Perſons that berray and deſtroy the Con- the Government was Arraign d or Impeach'd, was C 
ſtitution; the neceſſary Conſequence is, that all High Treaſon. n 
thoſe fatal Miſchiefs complain d of ariſe from the The Paſſion, Heat ànd Violence in this Sermon P 
Adminiſtraticn, which therefore plainly zends ro the preach d in publick, could be intended for nothing v 
ka 21 of the Conſtitution. elſe but to raiſe the Paſſions of thoſe that heard it. 1 
i eſides, having involv'd all thoſe, in this De- The People are call'd upon to put on Reſolution u 
# ſcription of Falſe Brotherhood, who defend Tole- and Courage ; they are affur'd the Cauſe at preſent 2 
4 ration; and having declar'd the Church's Adverſa- requires the braveſt Reſolutions; he exhorts them f 
1 ries Chief : Conſidering who is Chief, and what Pro- to contend earneſtly for the Faith; having elſewhere n 
b miſes have been made for Continuance of the To/e- ſhewn againſt whom, againſt Falſe Brethren, againſt n 
' ration; his Infolence ought to be treated rather the Enemies he had deſcrib'd, ſuch as have Places a 
| with Indignation and Contempt, and a Juſt Puniſh- and Preferments, are Men of Characters and Stati- b 
| ment, than vouchſaf d an Anſwer. ons; ſuch as are Chief and at preſent proſper, and a 
1 As to the next Clauſe ; And as a Publick Incen- denounces Woe againſt the fearful Heart and faint | 
# e diary, he perſuades Her Majeſty's Subjects to Hands. t 
. keep up a Diſtindlion of Faitions and Parties, in- The Expreſſion of ſtanding by Her Majeſiy with i 
Fi * ſtills groundleſs Jralouſies, and foments deſtru- Lives and Fortunes, and of Sacrificing them in Her t 
4 ce tive Diviſions among them, and excites and ſtirs Service, being now become a familiar Phraſe, for t. 
N them up to Arms and Violence ” ; tis ſufficient in Hſting Her in War, thoſe Expreſſions are affected. 5 
| {ſhort to ſay this: DR | | 2 
What he advances againſt the Foundation of the 8800 bi 
i preſent Eſtabliſpment, and againſt the Adminiſtration, * In William's Cafe in 2 Ralls Reports, pag. 89, 90. F 
1 15 as an Incendiary, 71 
; n [i 
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In the Dedication of the Derby Sermon he extols 
thoſe, who are for maintaining what he calls for ſa- 
ten Truth, with their Lives and Fortunes. 

And in the Sermon at St. Pau s, pag. 9, 10. the 
Readineſs to Sacrifice Lives and Eſtates in Vindica- 
tion of the Church, is repreſented as ſo Noble a Re- 
ſolution, that in Compariſon to that , Ohedience-to 
her Precepts, that is, a good Life, is but as the one 


thing neceſſary in the Goſpel, only an extraordinary 


pitch of Perfection, only as the ſelling all his Goods, 
and giving the Price to the Poor, was to an exact 
Obſervance of the whole Moral Law. 

But in the Dedication of the St. Paus Sermon he 
ſeems to avory this Deſign ; he pretends not his 
Sermon to be Chriſtianity , but owns it to be Poli- 
ticks, not preaching Peace, but ſounding a Trumpet. 
For he ſtates the Ob jection, that the Pulpit is not a 
Place for Poltticks, and that tis the Buſineſs of a 
Clergyman to preach Peace, and not to found a Trum- 


per, What's his Anſwer ? Does he deny the Obje- 


ction to extend to himſelf ? No, he admits it, and 
Juſtifies it by Pretence of a Divine Command, 
and treats the Maxim laid down in the Objection 
with Scorn , as contrary to the expreſs Word of 
God. | 

In his Anſwer to this laſt Part of this Clauſe, he 
ſeems firſt to repreſent it as inconſiſtent with his 
Poſition of the utter Illegallity of Reſiſtance to the 
Supreme Power on any Pretence whatſoever , and 
with his Praſeſſions of Loyalty to Her Majeſty ; and 
then attempts to confute it (as his Expreſſion is) by 
a Paſſage in the Derby Sermon. ; 

As for the latter, I think it rather a Juſtification 
of the Charge; for the Paſſage aſſerts, That every 
Man has, by God and Nature, a Commiſſion to EN- 
GAGE the Enemies of the Conflitutton ,, that is, (as 
he has painted em) the Queen and Her Mini- 
{try. | 

The other is founded on a Suppoſition that he is 
never inconſiſtent, a very civil Compliment to him- 
ſelf; but as it happens, very alle. 

But to conſider this Part of the Anſiver a little 
more particularly. As he has here manag d the 
Matter, J own there is i this Particular no Incon- 
ſiſtency. We ſay, be bas ſtirr d up Her Majcſly s 
Subjects to Arms and Violence : He ſays, he bas de- 
clar'd all Reſiflance unlawful , yes — all Reſi- 
ſtance to the Supreme Power; but he has never de- 
clar d Reſiſtance to Her Majeſty unlawful. He 
maintains the utter Illegallity of Reſiſtance on any 
Pretence whatſoever to the Supreme Power , but no 
where ſays, that in the Supreme Power he includes 


Her Majeſty, or that it is illegal to Reſiſt Her. The 


utter Illegality of Reſiſtance to the Supreme Power 
pon any Pretence whatſoever, Her Majelty s pro- 
feſſed Enemies will come into, and labour for; 


meaning only to condemn the Reſiſtance that was 


made againſt King James the Second, which brought 
about the Revolution, and any Reſiſtance that /hal 
be made againſt the Pretender, whenever he comes; 
and Dr. Sacheverell goes no further. : 

Thoſe Enemies of Her Majeſty, have ever ſince 
the Revolution, made it their Buſineſs, to blacken 
it, to raiſe Scruples in People's Minds about it, and 
to make the Adminiſtration odious : The ſame Me- 
thods are advanc'd by Dr. Sacheverell into the Pul- 
pit; and if thoſe Methods are to appear in the 
greateſt Aſſemblies, on the moſt ſolemn Occations 


if the Revolution muſt be attach don a Day when 
Her Majeſty has appointed it to be Commemorated ; J. 


if Her Majeſty's Reign is to be arraign'd in Pub- 
lick, and an Appeal made to the Paſſions of the 


People ; let it be attended with what Profeſfions it 
will, it equally ſtrikes at Her Majeſty and the Eſta- 
bliſhmenr ; and the Commons could not but think 
themſelves oblig'd, in Duty and Gratitude to Her 
Majeſty, and in Juſtice to the whole Nation, to 
call him that us d em thus, to a publick Account: 
And let this Gentleman commend his own Loyalty, 
as much as he pleaſes, tis plain that in 11s Ser- 
mon he is doing the very ſame Work, and ia the ve- 
ry ſame Method, with thoſe that diſoton Allegiance 
to Her Majeſty. - 

My Lords, Permit me to obſerve a little his Ma- 
nagement of this Text: Suppoſing the Doctor to 
be right as to his Doctrine, and that he believes him- 
{elf to beſo; and that he is ſincere in his Prafeſſi- 
ons of Loyalty to the Queen. For I am not now 
going to diſpute or limit the Doctrine of Non-Re- 
ſiſtance, which was the Buſineſs of thoſe Gentle- 
men that ſpoke to the firſt Article. 

By Falſe Brethren in the Text of this Sermon 
were meant, thoſe who pretended to be Chriſtians, 
but really were not. Dr. Suche verel! ſeems ſo to un- 
derſtand it; and therefore to declare thoſe to be 
Falſe Brethren in the CHU RCH, that pretend to 
be of the Communion of the Church of Eng/azd, 
but are not ; that live in its Communion, bur own 
not its Doctrines and Authority. By like Analogy, 
Falſe Brethren in the STATE are ſuch, that per- 
haps {ſwallow the Oaths to the Queen; or it they 
go not ſo far, yet take the Benefit of Her Laus, 
Her Courts, Her Protection, yet deny Her Allegi- 
ance, and are for another Prince. A juſt and well- 
managed Reproof of theſe had been a noble Top.ck 
for one that pretends all this Zæal for the Queen. 
But they are wholly paſs d by, they are not to be 
blame d, there's no Danger from them either to 
Church or State. Who then. according to the Do- 
Ctor, are Falſe Brethren in the State? (He was hard 
put to it to ſubſtitute ſome others in their Place.) 
They muſt be only thoſe who one Way or other op- 
pole the Doctrine ot Non Reſiſtance upon any Pre- 
tence whatſoever, whom he deſcribes in ſeveral in- 
vidious Inſtances, and in all poſſible Terms of Re- 
proach. This ſeems ſtrange. 

1. This being, as he ſtares it, an Error in a Doctrine 
of the Church, rhe holding it is only one Branch, 
one Inſtance of Fa!ſe Brotherhood in the CHURCH ; 
and therefore not ſo proper to ſtand for a diſtinct 
Head of Falſe Brethren in the STATE. 

2. Thebaredenying or not believing the Doctrine 
of Non-Reſiſtance, ſuppoſing it true, does not de- 
nominate a Man a Falſe Brother in the STATE. 

Suppoſe then a Man own the Queen's Title, bz 
ſuisfied with Her Adminiſtration, in Love with Her 
Reign, convinc'd that ſhe has principally at Heart 
his Intereſt, and the true Intereſt of all Her Sub- 
jects ; believes that upon the Continuance and 
Quiet of Her Government depends the Preſervari- 
on of our Liberties, and thoſe of all Europe, and 
accordingly obeys and ſerves Her with Sincerity and 
Zeal, and thinks all Refiſtance to Her utterly un- 
lawful ; is this Man a Falſe Brother in State, a Re- 
bel, a Traitor, becauſe he thinks Refiftance was 
lawful at the Revolution, and may be ſo whenever 
the ſame Breaches of the Conſtitution are repeat- 
ed ? 

Is he a Rebel to THIS QUEEN, — = 

o/fbly may happen a Caſe, wherein may reſiſt 
— Pace, If that Prince /hould do what hes 
ure SHE never will! 
At moſt, that Miſtake only expoſes ſuch a Per- 


led: He may be in more 
ſon more eafily to be mil- ay — 


r 
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Danger of becoming a Rebel to a Prince, he ſhall 
be diflatished wich, but 28 not therefore a Rebel to 
42 Queen he loves. | 

Ho then comes this ſingle Inſtance of Falſe Bro- 
therhood in State to be inſiſted on, which at moſt 
ſhows, not that the Perſon zs, but only that per- 
haps he may become a Falſe Brother; and thoſe 
Inſtances paſs'd over, where Perſons plainly are 
Falſe Brethren in State? | | 

Further, This Doctrine being, as the Doctor 
Nye, a fundamental Doctrine in State, urg'd with 
Warmth and Vehemence, one would expect ſome 
Inference to be drawn from it: One would expect 
that he, who had ſo great a Zeal as the Doctor 
profeſſes for Her Majeſty, and had ſo triumphantly 
eſtabliſh'd abſolute Non-Reſiſtance, would have fal- 
len in ſo far with the By/ineſs of the Day, and have 
made ſo much uſe of his Favourite Doctrine, as to 
diſſuade from Rebellion; and when he had taken 
Notice of theſe falſe Steps in the Adminiſtration, 
that he ſhould have perſuaded the People to make 
proper Applications for Redreſs, but to be careful 
not to let the Faults of the Miniſtry cauſe em to 
forget their Duty to the Queen. But there's not the 
leaſt Exhortation to that purpoſe. 

All this ſeems ſtrange, taking it for granted 
that the Doctor is ſincerely zealous for the Queen. 

Give me leave therefore to make another Suppo- 
fition : Suppoſe this Zeal is but pretended to the 
Queen, but really for another, and that he thinks 
the other his rightful Prince; your Lordſhips will 
find. all confiſtent, every Expreſſion, and the whole 
Procedure, exactly juſt. 

In Conſequence of that concealed Sentiment, tho 
he dare not directly commend thoſe who own the 
Pretender, yet neither will he reprove them as Fa//e 
Brethren in the State; they being, according to this 
Opinion, the only Perſons who perform their Duty 
in it. Therefore the true Notion of Falſe Brother- 
hood muſt he dropt; and inſtead of it, they that 
hold Reſiſtance lawful in Caſes of Extremity, and 

articularly in that of the Revolution, are to be fal- 
— upon; for they are really Rebels and Traytors 
in his Senſe, becauſe they directly overthrow all the 
Title which the Diſaffected here would fancy for 
the Pretender. 

As long as the Revolution ſtands unimpeach'd, 
that Perſon can have no Title, let his Pretence be 
as favourableas he pleaſes : If the Revo/urion ſtand, 
the Laws which are founded upon it ſtand too, and 
thoſe Laws concerning the Right and Succeſſion of 
the Crown, are abſolutely binding ; and therefore 
whatever Right he could wiſh People to believe him to 
have, all that Right, all that Pretence of Right, z5 
as effectually barr'd, as all the Right which thoſe 
who ſtand in the Courſe of Deſcent before the Prin- 
ceſs Sophia of Hanover would have had but for the 

Act of Settlement, will be botind, whenever God, 
for our Sins, ſhall take from us Her Majeſty, with- 
out Iſſue. 

This Principle therefore 2s fundamental to the 
Pretender; and, taking the Matter thus, accounts 
for all that Rage againſt thoſe that diſpute this 
Doctrine, as extended to the Caſe of the Revolu- 
tion, for his ſo often repeating this to be the Baſis, 
the fundamental Principle of the Conſtitution. 

Thzs ſhows clearly, why neither in the Sermon, 
nor Defence, he has once maintain'd the Illegality 
of Refiftance to Her Majeſty. 

This ſhows, why this fundamental Principle is 
totally forgor to be preſs'd by him upon the Peo- 
ple; no Inference from it, that thoſe Miſmanage- 
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ments ought not to make them forget their Duty 
ro the Queen ; not one Perſwaſrve to Obedience to 
Her ; not one Admonition againſt the Conſequence. 
of Falſe Brotherhood in the State, that it was apr 
to make People rebel; no cooling the People, with 
telling em Thar Prayers and Tears were the only 
Arms of the Church; that they ought to do their 
own Duty, ſubmit wholly to the Queen, and thoſe 
in Authority under Her, and leave the reſt 70 God. 
Theſe were the natural Conſequences of this Do- 
ctrine of Non-Refiſtance, ſo violently contendeg 
tor, but not one of them purſu'd or mention'd, 

And perhaps this made him chuſe to deſcribe 
the Caſe of our Church, P. 26, in the Words of the 
Prophet in the Lamentations, which are in ch. 1. 
ver. 4, 5. (tho' not truly cited in his printed Ser- 
mons; ) The Ways of Sion mourn for a time, and 
her Gates are deſolate, her Prieſts ſigh, and ſhe in 
Bitterneſs, becauſe her Adverſaries are chief, and 
ber Enemies AT.PRESENT proſper. 

My Lords, That Book was wrote juſt after Ne- 
buchadnezzar's taking Feruſalem ; and the Condi- 
tion of the Fews then, which is thought proper 
by him to give an Image of ours now, was this: 

They were inſlav'd, their King in a Foreign Coun- 
try, ſtripp d of his Crown, and the Prince then Reign- 
ing was an Oppreſſor, that had no other Title, but 
Poſſeſſion and Force. 

Thus has the Doctor, out of his fender Concern 
for Her Majeſty's Perſon and Government, thought 
fit to expreſs his Sentiments. | 


THE laſt Part of this Charge is that of Wreſting 
and Perverting divers Texts and Paſſages of Holy 
Scripture. This may not perhaps ſeem ſo proper for 
me to ſpeak to, but being part of my Province, I ſhall 
apply to it without any Apology. 

My Lords, As wicked and corrupt as Doctor 
Sacheverel! would repreſent this Nation, he very 
well knew, that the Holy Scriptures are had in 
that Juſt Veneration and Regard, that whatever is 
cited thence has a particular Influence upon the 
Minds of the People; whatever Story can be 
brought thence as a Parallel, whatever Expreſſions 
taken thence are made uſe of, to paint the Beau- 
ty, the Deformity, the Dangers of the Preacher's 
Subject, give a ſtrong Impreſon, fire the Zeal of 
the People, alarm their Paſſions, and make em 
fancy they hear the Voice of God, when they hear 
His Words repeated. 

This the Doctor nei, and your Lordſhips will 
ſee what ſe he makes of it. 

When he ſpeaks of the Perils of the Church, 
which Her Majeſty, your Lord/hips, and the Com- 
mons, could not fee, the Scripture is to be ſearch'd 
for a Story, that may be brought to match the Caſe, 
and to give an opportunity, under other Names, 
to ſpeak a bold Falſhood concerning all zheſe. 

It happens, there is one remarkable Story in the 
Holy Scripture about a Miſtake of Danger, but 
unfortunately it Aut not the Caſe, as told there, 
however it grves a Handle, and he can make from it 
a Story 70 his Purpoſe. 

Accordingly he ſays, pag. 21. When Eliſha the 
* great Prophet of God was ſurrounded with an 
** Hoſt of Enemies that fought for his Life, his 
* Blind Servant beheld not the Peril his Maſter 
* was in, till his Eyes were opened by a Miracle, 
* and he found himſelf in the midſt of Horſes and 
** Chariots of Fire, | 


This 
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This Story thus told is extremely happy for 
him; for hence the People are to underſtand him 


to be the Inſpired Prophet; and the Queen, Lords, 


and Commons , blind at leaſt, tho' not his Ser- 
yants. 

But the Story in Holy Writ is directly contrary ; 
and it was only the b/ind Servant fancied they were 
in Danger, when really they were not. 

The Story is in 2 Kings, Chap. vi. and, as told 
there, is thus: The King of Syria, at War with I/- 
rael, being inſorm'd, that what he faid in his 
Bed-Chamber was told to the King of 1/rae! by E- 
Iiſda the Prophet, reſolved to ſeize Elba; and hear- 
ing he was at Dothan, Ver. 14. (I now give your 
Lordſhips the very Words) He ſent thither Horſes 
and Chariots, and a great Hoſt, and they came by 
Night, and compaſs'd the City about. Ver. 15, And 
when the Servant of the Man of God was riſen 
early, and gone forth , behold an Hoſt compaſs'd the 
City both with Horſes and Chariots : And his Ser- 
want ſaid unto him, Alas, my Maſter, how ſhall we 
do ? [Thi is the blind Servant, that the Doctor 
Nys, ſaw no Dariger. ] Ver. 16. And he anſwer d, 
Fear not, for they that he with us are more than 
they that be with them. Ver. 17. And Eliſha pray d, 
and ſaid, Lord, I pray thee open his Hes, that 
he may ſee. And the Lord open d the Eyes of the 
young Man, and he ſaw ;, and behold the Mountain 
was full of Horſes and Chariots of Fire, The 
Doctor's Expoſition is, That this Heavenly Guard, 
theſe Horſes and Chariots of Fire, which were there 
only to defend the Prophet, were to deſtroy him; 
and from them ariſes the Danger, which the Doctor 
fancies the miraculous Opening the Servant's Eyes 
diſclos'd to him. 

I think I may give the Doctor his Choice, what 
this proceeded from, whether from his not knowing 
this Paſſage, but taking it upon Hearſay, or his Re- 
ſolution knowingly to pervert it. - 

The next Paſſage is, Pag. 26. the Words of St. 
Paul, Eph. vi. with which, after a Diſcourſe where 
all the ſocial and pgood-natur'd Virtues are taught in 
the higheſt Perfection; where he had recommend- 
ed, Chap. 4. Ver. 2. Lowlineſs, Meekneſs, Long- 


Suffering, forbearing one another in Love; endea- þ 


vouring to keep the Unity of the Spirit in the Bond 
of Peace: Where he had commanded, v. 31. that 
all Bitterneſs, and Wrath, and Anger, and Clamour, 
and Evil-ſpeaking be away , with all Malice: 
And Ver. 32. that thoſe to whom he writes, ſhould 
be render-hearted, forgrving one another, even as 
God for Chriſt's Sake had ; fore them : Ver. 37. 
That had forbidden giving place to the Devil, but 
not to any other. The Apoſtle concludes, that in 
this Spiritual Warfare , and that they might be able 
to withſtand the Wiles of the Devil, they ſhould put 
on the whole Armour of God; becauſe they wreſiled 
not againſt Fleſh and Blood , but againſt Principali- 
ries, againſt Powers, againſt the Rulers of the Dark- 
neſs of this World , againſt Spiritual IWickedneſs in 
High Places. 

This Gentleman, after a Diſcourſe full of Bitter- 
neſs, Reviling, Wrath, Clamour and Evil-ſpeaking, 


forbearing no Man in Love, nor forgiving any that 


differs from him one Tittle; and having ſhown 
other Devils incarnate, (Pag. 23, 25.) the worſt of 
Demons, other Powers, others in Places and Sta- 


tions, againſt whom his Auditors were to contend 


earneſtly ; repeats thoſe Words, not in the Spiritual 
_ the Apoſtle us'd em, but (as the whole 
Subject and Drift of his Diſcourſe ſhows) as an 
odious Deſcription of the Government, in Scripture 


039 
Words : And whether he meant the Armozr in 
the Apoſtle's Spiritual Senſe, any more than any of 
the other Words there, or whether he intended it a 
Literal Earthly Armour , which the Cauſe would 
make the Armour of God, I leave to your Lord- 


ſhips to determine. However, tis no Defence for 


him, what he ſays, That the Arms of Reſifs | 
Princes, is no Part of the Spiritual 9, Roh — 
mended by St. Paul; becauſe he has plainly depart- 
ed = g ' — 8 1 Meaning. 

nd that this is his Meaning, to paint 
preſent Circumſtances in — 8 fur. 
ther plain from what follows; That the Church 25 
bleeding of the Wounds which ſhe has received in the 
Houſe of her Friends , borrowd from Zech. 1 3. 
Ver. 6. That the Ways of Sion may mourn for 4 
Time, and her Gates be deſolate ; tho ber Priefts 
ah, and ſhe in Bitterneſs, becauſe her Adverſaries 
are Chief , and her Enemies AT PRESENT 
proſper. I have before obſervd, from what Cir- 
cumſtance of the Jews this Image is borrow'd : 
and your Lordſhips will take notice, what Changes 
in the Expreſſions he has made, to render them 
more Emphatical. 

My Lords, There can be no greater Perverting of 
Scripture, than to make uſe of the Language of 
the Holy Ghoſt, to revile our Neighbours, to ſcan- 
dalize the Government, and to raiſe Wrath. Sediti- 
on, and Rebellion in the People. : 

The laſt I ſhall mention, is that in the Dedication 
of the St. Pauls Sermon; where propoſing it as an 
Objection, that it zs the Buſineſs of a Clergyman to 
preach Peace, and not to ſound a Trumpet in ion; 
he affirms that to be expreſly contrary to the Com- 


mand of God; and to prove that Command, cites 


thoſe Words, Cry aloud, and ſpare not, which are 
in I/a. 58. 1. | . 

My Lords, This I apprehend to be not only Per- 
verting, but that to Men of Underſtanding it will 


ſeem Ridiculing Scripture. To infer, that becauſe 


they were to ſpeak loud, they were to ſound a Trum- 
pet, ſeems ridiculous. | 

Or if he had cited the reſt of the Words, Cry 
aloud, and ſpare not; lift up thy Voice like a Trum- 

et, and ſhew my People their 2 

Houſe of Jacob their Sins; he had indeed found 

the Word Trumpet, but little to his Purpoſe : For 

becauſe the Prophet was to imitate a Trumpet in 

the Lowdneſs, that the People might hear; was he 

to imitate it too, as it is an Infirument of War, 

that they might prepare themſelves for Battel? Be- 

cauſe he was loudly to tell em their own Sins, that 

they might repent; was he likewiſe to trumpet to 

em the Faults of the Government, that they might 

take up Arms, and redreſs em by Rebellion? 

If he find any other Place in the Old Teſtament, 
to command the Prieſts to ſound a Trumpet, I ſhall 
refer him to the 1oth of Exodus, where he'll find 
the Prieſts were literally to ſound the Silver Trum- 
pets in the Army, in the Field ; but he II not find, 
they ever ſounded it from the Palit. 

My Lords, I ſhall offer nothing further to your 
LO on this Head, tho' there is Room 

r it. 

But there are Tio Things in the Anſwer to 
this Article, I cannot omit taking Notice of. 

The firſt is in his Anſwer to the firſt Part of 
this Article, that charges him with ſuggeſting, That 
Her 9+ Adminiſtration, in Church and State, 
tende to the Deſtruction of the Conſtitution; where 
he rakes great Comfort, that in this Article he is 
charg d not with Suggeſting and Maintaining, but 

| | Suggeſt- 
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Suggeſting on!y x and hopes that bare Suggeſtions, 
or * {hall not involve an Eng/ſh Subject 
jn the Guilt and Puniſhment of High Crimes and 
Miſdemeanors. I don't envy him his Comfort, nor 
ſhall labour to take it from him, tho it ſeems 
ſtrangely founded : For tho! it is expreſly aid, that 
he charges Her Majeſly with a General Male-Adm- 
niſtration; tho the Accuſation be peſetrve, that as a 
Publick Incendiary , be perſuades the Subjects to 
keep up Parties, Joments Diviſions amongſt them, 
— firs them up to Arms and Violence, and per- 
verts divers Texts of Scripture ; notwithſtanding 
all theſe poſitive Charges, yet the firſt Expreſſion 
happening to be only, Suggeſt, and not, Maintain, 
it ſeems, he is very happy in it. 45 | 
But, my Lords, this is an extraordinary. Step; 
that let a Man caſt never ſo many Scandals and 
\ Reproaches on the Government , tho' in never ſo 
publick a Manner, yet if it be done by way of Sug- 
geſtion and Inſinuation, and the Charges not ex- 
preſly maintain d and avow'd, there is no Crime 
in it, or not any hjgh one. That is, in ſhort, Se- 
dition, and Expoſing the Government, is lawful ; 
only the Manner is to be taken care of. Don't 
do it directiy and avowed!ly, for that would be dan- 
gerous; but do it by Suggeſtions that every body 
will anderſtand, and which will have their f:// Ef 
feck, and all's ſafe : For thoſe that come to judge 
vou, are not to underſtand you, tho' every body 
elſe does. 

My Lords, Here are Two Extraordinary Claims 
of Right before your Lordſhips, and of great Con- 
ſequence, if you allow em; one, that the Cer- 
gy may ſound a Trumpet in Sion, in a Military 
Senſe, and are not to be reſtrain'd to the Preaching 

of Peace; the other, that every Engliſhman is at 
Liberty to aſperſe the Government ar Pleaſure, by 
whatever Suggeſtions and Inſinuations he pleaſes ; 
and theſe made by a warm Advocate for Paſſve Obe- 
dience, the moſt peaceful and ſubmiſſive DoCtrine in 
the World. | | 
My Lords, In the Caſe de Libellis Famoſis, in 


the Fifth Report, there was a Proſecution for a Li- 


bel, not indeed ſet forth at large in the printed 
Book, (as was not fit) but thus far particularly ta- 
ken notice of, that it traduc'd and ſcandaliz d one 
Perſon dead, and him an Archbiſhop too, by De- 
ſcriptions and Circumlocutions, and not in Expreſs 
Terms; and no body ever doubted but it was Cr1mma!. 
But tho' there ſhould be a greater Strictneſs obſer- 
ved in reſpect of private Perſons, yet when the 
Deen and Government are concern'd, when A// lies 
at Stake, a Man ought to guard himſelf, and his 
Expreſſions, not to touch in the leaſt there : And 
every Man that's truly Loyal, and defires the Peace 
of his Country, will do it. And knaviſh Deſigners 
againſt the Publick Peace, are not to be ſuffer d to 
go on in overthrowing it, becauſe they have con- 
triv'd crafty Ways of doing it. 
I mention this only to oppoſe the preſent Claim; 
2 in our Caſe, the Reflections are plain and 
all. 
The other is his Lamentation at the Cloſe, which 
I cannot but take notice of, as an inſolent Reflecti- 
on on the Honour and Fuſtice of the Houſe of Com- 
ons. Hard is the Lot of the Miniſters of the 
« Goſpel, if when they cite the Word of God in 
* their General Exhortations to Piety and Virtue, 
* or in the Reproofs of Mens Tranſgreſſions, or 
_ © when they are lamenting the Difficulties and 
Conflicts, with which the Church of Chriſt, 
* while Militant here on Earth, muſt always ſtrug- 
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“ gle, the ſeveral Texts and Paſſages by t is 
” oo ſhall be ſaid to have been 3 — i 
particular Perſons and Things, and ſhall be con- 
* fider'd in the moſt Criminal Senſe, and be made 
* (by ſuch Conſtruction) one Ground of an Im. 
: peachment for High Crimes and Miſdemez.- 
* nors. . | 
My Lords, This was put into the Anſwer, not 
by way of Defence, but to make that Uſe which 
has been made of ir, to print it before it came to 
be conſider d, and lay hold of that as an Handle a8 
has been done, to fay Dr. Sacheverell has been pro- 
ſecuted only for doing his Duty as a Clergyman, which 
is : hymns — 15 
s the Story of Eliſha, as told by him, an f 
Citation of a Paſſage of Hales © * 
Are Enemies that are Chief, and the Adver/aries 
that at preſent proſper, no particular Perſons now 
in being; tho to the Scripture Expreſſion he has 
added the Words, Ar Preſent, for fear the Appli- 
cation ſhould not be cloſe enough ? By 
Is this Sermon an Exhortarion to Piety and ir. 
tue? Or is it not maniteſtly a Trumpet to Rebelli. 
on ? Is it a ſhewing the Audience their own Faults 
that they may cure em, and amend their Lives ? Or 
is ir not plainly the Expoſing the Faults of others 
the Faults of their Governors, that they may hate 
the Perſons 2 
Even the Doctrine of Paſſive Obedience, is it 
here ſo warmly contended for, that People may be 
dutiful and ſubmiſſive; or that they may be enraged 
againlt thoſe that deny it? In ſhort, Is there one 
Chriſtian Virtue taught in it ? Except your Lord- 
{hips will honour with that Name the ſticking, not 
to the Church and Chriſtianity, but (according to 
the Doctor's own Expreſſion in another Place) 70 4 
Party; and Courage, not only a Paſſrve, (which he 
no where recommends). but an Ave againſt the 


Government, to Which the whole Diſcourſe in- 


cites. 

My Lords, The Commons have the greateſt and 
juſteſt Veneration for the Clergy of the Church of 
England, who are Glorious thro the whole Chriſtian 
World for their Preaching and Writing, for their 
Steadineſs to the Proteſtant Religion, when it was 
in the utmoſt Danger. They look upon the Order 
as a Body of Men, that are the Great Inſtriements, 
thro' whole Aſſiſtance, the Divine Providence con- 
veys ineftimable Advantages to us. They look up- 
on the Church Eſtabliſh d here, as the beſt and ſureſt 
Bulwark againſt Popery; and that therefore all Re- 

Jpet and Encouragement is due to the Clergy : And 

it is with Regret and Trouble, that they find them- 
ſelves oblig d to bring before your Lordſhips in this 
manner one of that Order. 

But when we conſider Dr. Sacheverell, ſtripping 
himſelf of all the becoming Qualities proper for his 
Order, nay, of all that peaceful and charitable 
Temper which the Chriſtian Religion requires of 
all its Profeſſors, deſerting the Example of our 


Lord and Maſter, and of his Holy Apoſtles, and 


with Rancour and Uncharnableneſs branding all 
that differ from him, (tho thro' Ignorance) with 
the Titles of Hyfocrites Rebels, Trayts Devils; 
reviling them, expoſing them, condacling em to 
Hell, and leaving em ihere ; treating every Man 
that falls in his wav, worſe than Michael the Arch- 
Angel us'd the Devi; coming himſelf more near 
the Character in St. ide, (Part of which he 
wou'd apply to others) deſpiſing Dominion. Fo 
ing evil of Dignittes ; like raging Waves of the Sea, 
foaming out his own Shame; forgetting . his 
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Text and his Doctrine led to it) to recommend 
the Peace of his Country, in a Time when all Ex- 
rope is in Var, and nothing can preſerve us from 
falling into the Hands of the Grand Enemy and 
Oppreſſor, but our Unanimity under Her Majeſty - 
Then labouring to ſap the Eſtabliſhment, and rail- 
ing and declaimng againſt the Government; crying, 
To Arms, and blowing a Trumpet in Sion, to engage 
his Country in Seditions and Tumults, and over- 
throw the Beſt Conſtitution, and betray the Beſt 
Queen that ever made a People happy; and this 
with Scripture in his Mouth! 

The Commons look'd upon him by this Beha- 
viour, to have ſever d himſelf from all the reſt of 
the Clergy, and thought it their Duty to bring to 
Juſtice ſuch a Criminal; and are in no Fear of be- 
ing thought Diſcouragers of thoſe who preach Vir- 
tue and Piety, becauſe they, in the Supreme Court 
of Juſtice, proſecute him that preaches Sedirion and 
Rebellion; or to have any Deſign to leſſen the Re- 
ſpe and Honour that's due to the Clergy, by bring- 
ing him to Puniſhment that Diſgraces the Order. 


Mr. Secretary Boyle. Lords, I am com- 

manded by the Houſe 
of Commons to have à Share in Maintaining the Ar- 
ticles of Impeachment againſt Dottor Sacheverell , 
and it falls ro my Lot to ſpeak to this Fourth Arti- 
cle, which contains no leſs a Charge than Endea- 
vouring to Excite and Stir up Her Majeſty's Subjects 
to Arms and Violence. | 

The Ground of this Accuſation, is the Dedication 
of a Sermon Preach'd at Derby at the laſt Aſſizes; 
and another Sermon Preach'd at St. Pauls the Fifth 
of November laſt, a Day ſet apart ro commemorate 
the Preſervation of the King and Parliament from 
the Gunpowder-Treaſon ; and to give Thanks to 
Almighty God for the Deliverance wrought by his 
late Majeſty, in reſcuing theſe Kingdoms from Po- 
pery and Arbitrary Power. 

The whole Nation doth now enjoy the Benefit of 
that Happy Revolution, and all the good Subjects of 
Her Majeſty are thankful for ir. One would have 
thought, that on ſuch a Day, that Matter ſhould 
not have been ſo handled as only to be expos d; and 
I am perſuaded, that whoever goes about to aſperſe 
and vilify the late Revolution, would rejoice to ſee 
another. 

I ſhall not treſpaſs upon your Lordſhip's Patience 
ſo far, as to repeat the many Paſſages in the Sermon 
that make good our Accuſation, they having been ſo 
fully laid before your Lordſhips already by a Gen- 
tleman that ſpoke before: And indeed there 1s the 
leſs Reaſon to deſcend into Particulars, ſince the 
whole Scope and Defign of the Sermon is to inſtill 
groundleſs Jealouſies into the Minds of People, and 
to caſt the moſt virulent Reflections imaginable upon 
Her Majeſty's Adminiſtration. 

One might ſuppoſe, from the Doctor's Diſcourſe, 
that the Church of Eng/and was now ſuftering un- 
der the moſt ſevere Perſecution ; that the Laws were 
no longer in Force; and that the whole Government 
was unhinged. Aſperſions more violent could not be 
uſed, if we lived in the Reign of the worſt of Hea- 
then Emperors, while we are Partakers of ſo many 
— under the Government of the beſt of 

ueens. 

The Priſoner at the Bar lays ſome Streſs upon 
the Word Suggeſt, as expreſſed in the Fourth Article, 
which has already receiv'd an Anſwer; and would 
infinuate that there are no plain Words in the Ser- 
wn to => port the Charge. But if that Objection 

Vol. IV. 


were true, which we are far from admitting, and 
the Conſequences drawn from it were allowed, I 
muſt ſay, Hard would be the Caſe of the Govern- 
ment, if Men might make the moſt odious Sug- 
geſtions againſt it, and caſt Reflections with Impu- 
nity, under the Shelter of ſome doubtful Ex- 
preſſions, and equivocal Sentences, at the fame time 
that the Senſe and Malice of the Reflections are plain 
to be underſtood, and can hardly be miſtaken. 

He doth indeed affect in his Anſiver, and in one 
Part of his Sermon, to profeſs great Duty to Her 
Majelty ; but ler thoſe Expreſſions be compared 
with the Calumnies that are heaped upon her Ad- 
miniſtration, and I conceive they will not mitigate 
his Crime, and will avail him no more than the Pre- 
tence that he makes to be for Liberty of Conſcience, 
when he condemns the Toleration. I believe theſe 
Excuſes will equally weigh with your Lordſhips, and 
his Sincerity in both will equally appear. 

My Lords, It is no new Thing among thoſe who 
deſign to ſtir up Sedition, to beſtow great Enco- 
miums on the Perſon of the Prince; it has been a 
common Practice, and the fame Method was pur- 
ſud in the late unhappy Times. The Incendiaries 
of thoſe Days pretended that the Proteſtant Religion 
was in Danger under that Government, as the Ene- 
mies of our Conſtitution cry the Church is in Dan- 
ger under this. | | 

But, my Lords, every thing is in Danger from 
ſuch ſeditious Diſcourſes. What a Scene of Di- 
traction and Wickedneſs is here diſplay d to the 
Underſtandings of the People, to excite and inflame 
them to Sedition and Rebellion? Who can fir ſtil}, 
if they are perſuaded that the Altars and Sacra- 
ments of our Church are proſtituted to Hypocrues, 
Deiſts, Socinians and Atheiſts ; and this done with 
Impunity, and without Dl 1 What can 
be more provoking to all good Chriſtians and good 
—_— than to be told that People are ſuffer d 10 
combine into Bodies and Seminaries, wherem Atheiſm, 
Deiſm, Tritheiſm, Socinianiſin, with all the Helliſh 
Principles of Fanaticiſm, Regicide, and Anarchy, are 
openly profeſſed and taught. 

No Man can think he is long to enjoy his Religion, 
Liberties or Property, if he can be made to believe 
that the Foundations of the Church are undermin d, 
and the Government endanger'd, by filling it with its 
profeſs'd Enemies. What is the Meaning of all 
this, but only ro make out, that Her Majeſty's Ad- 
miniſtration, both in Eccleſiaſtical and Civil Affairs, 
tends to the Deſtruction of the Conſtitution? And 
what muſt be the Conſequence of ſuch an Opinion 
inſtill'd into the Minds of the People, but black 
and melancholy Thoughts, ſeditious Practices, and 
at laſt open Force and Violence ? 

The Prieſts muſt cry aloud and ſpare not, they 
muſt blow the Trumpet in Sion; and we are told 
there are thoſe that have Lives and Fortunes to main- 
tain ſuch Truths as Do&or Sacheverell has laid 
down. What thoſe Truths are, may be ſeen thro 
the whole Courſe of the Sermon ; they are ſuch, 
my Lords, as we apprehend do not at all tend to the 
ſtrengthning the preſent Government, tho they may 
be ſerviceable towards ſetting up another. 

This is not the Spirit of the Goſpel, nor agree- 
able to the Principles of the Church of England ; 
and we ſubmit it to your Lordihips Judgment, 
whether this Sermon is not Seditious, and whether 
the Priſoner at the Bar is not guilty of High Crimes 
and Miſdemeanors. N 
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Mr. Chancellor of Y Lords, I am commanded 
by the Commons of Greet- . 
Britain to bear my Part in the Management of the 
Impeachment againſt Doctor Henry Sacheverell, and 


the Exchequer. 


particularly on this Article. My Lords, I believe, 


after what you have heard already, you will think 


there is little Need for me to fay any thing on this 


Head; yet I ſhall take the Liberty to mention a 
few Particulars. | 


I cannot but take Notice, that in a Sermon 
Preach'd on a Day appointed to commemorate the 
Bleſſings we enjoy 4 the late happy Revolution, 
there is not one particular Clauſe to ſhow forth 


. thoſe Bleſſings, or the Miſchiets that were then likely 


to come upon us. There is a little, indeed, upon 
the Gunpowder-Treaſon ; but upon the Revolution 


there is nothing, nor doth he take Notice of the 


Dangers we were in before it, in order to raiſe the 
Devotion of the People, and their Thanks to God 
for their Deliverance. But all the Tenor of his 
Diſcourſe is to ſhow the Male- Adminiſtration of the 


Government, and the Dangers thar have heen coming 


upon the Church ever fince the Revolution; fo that 
it is plain, that he had no Thoughts of the Bleſſings 
of that Deliverance, nor any Diſlike to the Conduct 
of thoſe Times. 

My Lords, This Sermon was Preach'd in a Place 
well choſen to attempt Miſchief in. He well knew 
that if he could raiſe an evil Spirit in this great 
City, it would do more Miſchief than in ano- 
ther Place where he had often attempted it: Bur, 
God be thanked, he was diſappointed 3 and he 
own d-himſelf in another Place, that he did not ex- 
pect the Thanks of the Court of Aldermen for it. 

I ſhall take Notice of his Dedication, where he 
carries on the ſame Deſign, and owns it on Second 
Thoughts. He's not only warm in Preaching the 
Sermon ; but in his Dedication he ſhows with what 
Spirit he compoſed it: He ſays, Thar if honeſt Gen- 
zlemen will fit ſtill, and give up their Cauſe for want of 
Courage, or a juſt Senſe of the dangerous Attempts 
of our Enemies, without the Spirit of Prophecy we 
may foretell what will become of our Conſtuution, 
when it is ſo vigorouſly attack d from without, and 
ſo lazily defended from within. 

My Lords, I ſhall not explain the Meaning of 
thoſe Words, Sitting ſtill, and Want of Courage ; 
but I cannot but rake Notice of theſe Words, The 
vigorous Attack from without, and the lazy Defence 
from within. I would defire to know who the 
Doctor takes to be the Defender of the Faith; and 
who under that Defender is to protect the Church? 
It muſt neceſſarily be meant as a Reflection on Her 
Majeſty, and upon thoſe that under Her Authority 
are to take Care of the Church. The next Paſſage 
is à plain Contefſion of his Seditious Intentions. 
He tells us his Bufineſs was not to preach Peace, 
bur to ſound the Trumpet. If a Miniſter will de- 
Clare it, not to be his Duty to preach Peace, your 
Lordſhips will eaſily judge what his Intentions 
were. 

I know it is the Buſineſs of thoſe that are Proſe- 
lites to this Gentleman, to give out that we deſign 
to narrow our Obedience to Her Majeſty. But, my 
Lords, we are far from it; and own the greateſt 
Duty and Submiſſion to our Sovereign: But we can- 
not bear, that a Reflection ſhould be caſt upon the 
Reſiſtance that was us d at the Revolution; and we 
hope your Lordſhips will never admit a Queſtion to 
be rais'd of the Legality of it. 

My Lords, The Acts of Settlement of the Crown 
depend upon that Legality : If that be illegal, the 
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others in Conſequence are void; and tho' Her Ma. 
jeſty has an Hereditary Right to the Crown, yet! take 
thoſe Acts to be Her great Security; and I can make 
no Queſtion, but that if the Foundations of thoſe 
Atts were ſhaken, the Doctor would ſoon find ano. 
ther Hereditary Right to reſort to. 

My Lords, The Toleration is certainly grounded 
upon the beſt Principles, upon a Principle of Re. 
ligion and a Principle of Policy. I think every 
Body will allow, that nothing can eſtabliſh Peace in 
a Kingdom ſo well, as the granting Eaſe and Quiet 
to Mens Conſciences It they pay due Submiſſion 
to the Government, they ought not to be perſecuted 
for their Religion: It is for Her Majeſty's Intereſt 
and Honour. For how can Her Majeſty be th> 
Head of the Proteſtant Intereſt abroad, if Prote- 
ſtants are not protected at home? 

It was the Obſervation of the Lord Clarendon, in 
his Hiſtory, that ſome Eminent Clergymen preſyg 
King Charles the Firſt to make Diſtinctions among 
Perſons; and that by their Advice, his Ambaſſador 
in France was order d not to go to the Hagonot 
Churches there, as he us'd to do. He lays it as an 
Imputation on thoſe that gave the Advice; and 
makes this Remark, That it was with a Deſign of 
an Union with the Church of Kome ; which proy'd 
of very ill Conſequence to his Affairs at that Time. 

My Lords, We take it, that it is contrary to the 
Duty of any private Man to find Fault with a Law 
in Being, or to declaim againſt the Reaſonablenęſs of 
the ſame ; it is raiſing in the People an ill Opinion of 
the Lawgivers, and the Adminiſtration, 

My Lords, There are ſome People, and I wiſh 
their Numbers do not increaſe, who will not allow ' 
the Church to be out of Danger, whilſt the Civil 
Magiſtrate has the Government of the Church, 
Theſe appear publickly, and in Print; they cancel 
the Queen's Supremacy, deny the Authority of the 
Laws, and erect a Church Independent on the Civil 
Government. Of this Church I take the Doctor 
to be, and very properly for his Purpoſe; for here 
he may thunder out his Bulls and Anathema's with- 
out Controul: Here is a Field for him to open his 
Commiſſion in, where he may ſound his Trumpet, 
and not preach Peace. | 

But, my Lords, the Commons can never admit 
the Church, as Eſtabliſned by Law, to be in any 
Danger during Her Majeſty's Adminiſtration; it 
being guarded by Her Majeſty's Piety and Care of 
it; by the Reverend Biſhops, who are ſo diligent 
and watchful in their Functions; and which will 
always have the utmoſt Aſſiſtance of the Commons 
and your Lordſhips, to ſupport and maintain. As 
for their Independent Church, I hope it will ever 
be in Danger; and cannot but think that wholeſome 
Severities were very proper to be apply d to the 
Broachers of ſuch Seditious Dodtrines; they are 
Popiſh Principles, and if they ſhould obtain here, 
would certainly bring in Popery along with them. 

My Lords, I cannot conclude, without taking No- 
tice of a very unjuſt Reflection made upon the 
Commons in the Doftor's Anſwer, wherein he 
charges them with Deſigning to reſtrain the Mini- 
ſters of the Goſpel from doing their Duty, in re- 
commending Piety and Vertue to their Auditors. 
Theſe are Doctrines ſo proper to come from the 
Pulpit, that thoſe that recommend them, will al- 
ways meet with the Countenance and Encourage- 
ment of the Houſe of Commons. But when a 
Clergyman acts contrary to his Function, and in- 
ſtead of reproving Vice and Immorality, takes up- 
on him to reproach the Government; when — 

i 0 
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ol Preaching Peace, and Charity, and other Moral 
Vertues, he takes upon him to raiſe Jealouſies, fo- 
ment Diviſions, and tir up Sedition, tis high time 
for the Juſtice of the Nation to put a Stop to it : 
As ſuch a Perſon, we charge Doctor Sacheverell, 


and think we have made good our Charge, and 


cannot doubt your Lordſhips Juſtice upon the Of- 
fender. | | 


And then the Lords Adjourned to their Houſe above. 


3 
111 


Thurſday, March 2. The Fourth Day. 


| T HE Lords coming down into IWeſtminſter- 


Hall, and being ſeated in the manner before- 
mention'd, Proclamation was made by the Serjeant 
at Arms as follows : 

Our Sovereign Lady the Queen doth ſtrictly 
Charge and Command all manner of Perſons to 
keep Silence, upon Pain of Impriſonment. 

Then another Proclamation was made: Henry 
Sacheverell, Doctor in Divinity, come forth, ſave 
thee and thy Bail, elſe thou forfeiteſt thy Recog- 
nizance. 

The Doctor appearing at the Bar accordingly, 
with his Council, as before : 


Lord Chancellor. Gentlemen of the Houſe of 


Commons, you may proceed in your Evidence. 


My. Lechmere. Y Lords, Your Lordſhips ad- 
1 journed Yeſterday, when the 
Commons were proceeding on their Fourth Arti- 
cle, a Share of which Service was appointed to me: 
The Proofs, we inſiſt on, in Maintenance of this 
Part of our Charge, have been laid before you 
with great Exactneſs; and all the Enforcements 
they can well receive, have been already offer d to 
you, by thoſe Gentlemen, that have gone before 
me; ſo that I find my ſelf acquitted from giving 
your Lordſhips much Trouble upon it. 
The Charges contain'd in the precedent Articles, 
are particular and diſtindt; Of fo high a Nature in 


themſelves, and of ſuch eminent Conſequence to Her 


Majeſty and Her Government, that we have held 
our ſelves obliged, to trear each of them, with all 
imaginable Clearneſs and Solemnity; and this, my 
Lords, from that true Zeal and neceſſary Concern, 
with which the Commons, upon this great Occaſi- 
on, are ſo Jultly inſpired, for the Honour of Her 
Majeſty, and the Proſperity of Her Kingdoms. 


The Subject of this Article is laid down in Gene- 


ral Poſitions, ſome of which are the Reſult and 
Conſequence of the former Articles; and this will 
make it neceſſary to remind your Lordſhips of the 
Paſſages produced in ſupport of them: The Appli- 
cation of them, to the ſeveral Branches of this 
Charge, is eaſy and obvious: The further Paſſa- 
ges, that were Yeſterday pointed out to you, are 
many in number, and the Aſſertions poſitive, ſcarce 
liable to any Conſtructions more innocent in them- 
ſelves, or more favourable for the Priſoner, than 
what hath been put upon them: But tho the more 
flagrant Parts of the Priſoner's Diſcourſes have 
been diftinguiſh'd to you, your Lordſhips cant 
fail of diſcerning that implacable Enmity that 
runs through the whole ; How little will your 
Lordſhips find in it of the Spirit of the Golpel, 
of the Temper of a Chriſtian, or a good Subject, 
* * of a Meſſenger of Peace? No, my 

ol, IV, | 


Lords, when the Heart is poiſoned, the Corrupti 

will be diffuſed — ; When Principles — 
delivered from the Pulpit, that ſtrike at the Root of 
the preſent Government, and our future Eſtabliſh- 
ment, and are taught as Fundamental Rules both 
of Law and Conſcience ; what kind of Proofs, what 
Exhortations are to be expected from ſuch a Preach- 
er ? Surely, ſuch only, 2s you have heard from 
this Man, ſuch only, as may create univerſal Diſſa- 
tisfaction, will diſquiet the Minds, and tend to per- 
vert the Obedience of the Subjects; ſuch only, as 
ſhall be moſt likely to cheriſh and cultivate thoſe 
Seeds of Sedition, which, when ſufficiently Propa- 
gared, and brought up to their full Growth, can 


———__ in nothing leſs than a Total Deftru- 
ion. 


My Lords, 

Iam now to acquaint you, That the Commons have 
gone through their Charge, wherein they have been 
heard by you with great Candour and Patience: 
And that imperfect View, which was the beſt I 
was able to give you, in opening the Charge, has 
been amply ſupply'd by the great Sufficiency of 
what has followed : And from thence, I think, I have 
good Grounds to ſay to your Lordſhips, that this Im- 
peachment of the Commons in every part of ir, is 
ſubſtantially and efteQually maintain d. 

And now, my Lords, craving leave of the Do- 
cor to borrow a Phraſe which ſtands at the Head 
of the laſt Paragraph of his Sermon, Whar 7s the 
Reſult of this Proceeding hitherto ? In opening the 
Charge, we confidered him in the Condition of a 
Perſon accus'd ; but the Proofs having been produced, 
and the Evidence being unqueſtionable, even from 
his own Mouth, and by the Endeavours of other 
Gentlemen, to whoſe Provinces the ſeveral Tasks 
have fallen, the falſe Colours of his Diſcourſe be- 
ing taken off, and his Scheme reduced to its true 
Confiltency, give me leave to repreſent him to your 
Lordſhip in a true Light, and in his proper Co- 
lours. 

Your Lordſhips now ſee this Gentleman, under 
the Reign of the greateſt and beſt of Princes, that 
ever wore a Crown, whoſe Title to the Throne 
ſtands upon a more ſolid and indiſputable Foundati- 
on than that of any Prince upon Earth, guarded 
and defended by the beſt Laws in the World, and 
the entire Affection of all Her true Subjects, and 
which none can draw in queſtion with any other 
Deſign than to weaken its Support: 

You ſee him, under an Eſtabliſnment and Con- 
ſtitution, excellently contrived and adapted to an- 
ſwer all the good Ends of Government, and which 
has withſtood the open Aſſaults of Arbitrary Prin- 
ces, and the more crafty Attempts of Papil En- 
croachments; and which, ſince the true Keligion 
was Eſtabliſhed among us, has been preſerved in 
deſpight of the dangerous Endeavours of Papiſts, 
by dividing Proteſtants, to make way for its De- 
ſtruction: A Conſtitution, which happily recovered 
its ſelf at the Reſtoration, from the Confuſions and 
Diſorders which the horrid and deteſtable Proceed- 
ings of Faction and Uſurpation had thrown it into, 
and which after many Convulſions and Struggles, 
was providentially ſaved at the late happy Revolu- 
tion; and by the many good Laws paſs d ſinse that 
time, ſtands now upon a firmer Foundation ; Toge- 


ther with the molt comfortable 1 of Security 


to all Poſterity, by the Settlement of the Crown in 


the Proteſtant Line: 


PppPP2 Your 


K 
9 
; 
1 
£ 
-F 
' 
Ub 
p 
1 


— —— 2 


844 The Tryal of Dr. HENRY SACHEVERELL: 8 Anne 


Your Lordſhips have found this Perſon, at a 
Time when the Church of Erg/and as by Law Eſta- 


bliſhed is in perfect Proſperity and Safety at Home, 


and in higher Reputation abroad, than in any Age 
that has gone beſore it; At a time when the Nation 
enjoys Peace and Tranquillity, and all the good Ef- 
fects of a prudent and ſucceſsful Adminiſtration, 
demonſtrated by the Harmony and Unanimous En- 
deavours of all Her Majeſty's true Subjects to ſup- 
ort it, | 

; In the moſt ſolemn and publick Manner, level- 
ling the moſt virulent Diſcourſe againſt Her Maje- 
ſty's Title to the Crown, and againſt our preſent 
Fitabliſhmenr, and calculated to favour the Preten- 
ſion of another. 

Vour Lordihips find in it the ſame Principles re- 
viv'd and avow'd in the fame dangerous Extent by 
him, as in a late Reign by the profeſs d Iuſtru- 
ments of Popery and Arbitrary Power, and apply 'd 
in Condemnation of the Glorious Work ot the 
late Happy Revolution, which delivered us from 


them. | 
Your Lordſhips have found him Arraigning th 


Honour of Her Majeſty and Her Parliament, aſper- 


ſing Her Adminiſtration both in Church and State, 
and with all imaginable Ardour and Vehemence 


ſtirring up Sedition, and exhorting to Rebellion; 


and that in the Name of Almighty God, as a Per- 
ſon commiſſioned from Heaven to that End, and 
in the moſt pre phane and proſtitute Manner abu- 
ling and wreſting Scripture to thoſe Impious Pur- 
poſes. 

l Tis on thoſe Grounds, that the Commons have 
charg d the Crimes to have been committed by him 
with an Intent to undermine Her Majelty's Govein- 
ment, and to ſtir up Arms and Violence: And do 


your Lordſhips want further Evidence of this? Let 


us remind you of the Rebellion that has been rais'd, 
and that High- Treaſon that was commited, the laſt 
Night, by thoſe Perſons who abet the Priſoner! 

I can't aggravate the Oftence ; your Lordihips 
will duly confider the Heighth and Quality of it, 
you will think of a Satisfaction ſuitable to that, and 
to the juſt Expectation of the Commons. 


My Lords, 

The Nature and Length of this Proceeding ha- 
ving occaſion d many Interruptions, we are yet aſ- 
ſur d, that no Miſconſtruction will be permitted 
by your Lordſhips, of what may have fall n from 
any of us. We likewiſe take Notice to your Lord- 
ſhips, that the Commons have very readily acqui- 
eſc d in your Appointment of Council to aſſiſt che 
Priſoner. Your Lordſhips informed us in the be- 
ginning of the Cauſe, that you did this in great 
Benignity to him, in affigning him thoſe Council 
which he himſelf had ask'd, and . doubtleſs ſuch 
2s are according to his own Heart's Defire : And 
the Commons are aſſur'd, that thoſe Gentlemen 
will underſtand that Regard which is due to the 


Nature of this Cauſe, and to the Dignity of a Pro- 


ceeding wherein the Commons of Great Eritain 
appear as Proſecutors. 

The Commons conceive, they have Reaſon to 
take great Satisfaction from this Proceeding, where- 
by they have the Opportunity, in the moſt ſolemn 
Manner, beiore the moſt Auguſt Judicarure in the 
Worjd, to aflert the Freedom and Excellency of 
onr Governmeit, and the Jultice of rhe preſent 
Eſtabluhment: This fingle Conſideration ſhews 
your Lord hips of wage Milignicy the Pri- 
{ouzr is capable, who has thus fer hunſelf to diſor- 


der and deſtroy ſo happy and ſo beautiful a Conſti- 
tution. a 

We deſire to put your Lordſhips in min 
thoſe Felicities, which in our —— .—— 
this Proſecution; when we ſee ſo many of your 
Lordſhips the Judges of this Great Caule,who had ſo 
great a Share in that Deliverance which we are now 
called upon to vindicate; ſo many others of your 
Lordſhips, the Sons of thoſe Fathers, who joined 
in it; and who have the ſame Blood till runni 
ia your Lordſhips Veins. And when we conſider that 
firm and ſteady Zeal which every one of your 
Lordihips have ſhewn in Support of the preſent 
Settlement, what Doubt can we entertain of your 
molt impurtial Juſtice ? | 

We further obſerve it, as the great Security of 
Our — That no Endeavours can prevail 
to prevent your Judgment upon it, nor any M 
ſucceed to defeat its Effects. af Spry 

And on tother-Hand, we have before our Eyes 
the many good Conlequences, which that Part 
which the Commons have taken on themſelves 
will certainly produce; that Strength and Vigor 
"twill add to the great Affairs of the Kingdom, and 
of all Europe, at this Critical Juncture, when the 
World {hall fee. that the Commons ot Great Bri- 
tain, who have been ſo unanimous in Detence and 
Support of the Common Cauſe of Peace and Li- 
berty Abroad, are thus zealous to find our and ex- 
tirpate that Malignant Humour, which alone can en- 
danger it at Home; that whillt the Common Op- 
prefior feels the Effects of Her Majeſty's Arms, the 
inteſtine Enemies of the Nation, and of Her Go- 
vernment, (in the Inſtance of the Priſoner) may ſee 
and confider the Force and Weight of the higheſt 
Reſencment of the Commons. 

Thoſe good Effects will receive yet greater Enforce- 
ments from your Lordſhips Judgment z which, 
when it becomes Publick, will be an eſtectual Con- 
furation, or an unanſwerable Treatiſe againſt the 
peſtilent Doctrines advanced by the Priſoner. 

The Firmnels of your Proceedings will give the 
ſame S:eadinefs and Vigor to all other Parts of the 
Adminiſtration, which will henceforward ſtrive to 
imitate your Lordſhips in fo great an Example; and 
twill ſtrixe due Terror on thoſe Minds, in which the 
ſame deſtruCtive Errors have taken Root. 

And, my Lords, What Comfort and Peace muſt 
it bring to all Her Ma jeſty's faithful Subjects, to ſee 
Her Ma jeſty s undoubted Title, the Wiſdom of Her 
Adminittration, and the Proteſtant Succeſſion, ſo 
eftectually ſupported by your Lordſhips Judg- 
ment? ö 

My Lords, We have thought it neceſſary, in Diſ- 
charge of the great Truſt repoſed in us by the Com- 
mons, to go thorough the whole Charge together, 
that your Lordſhips might have it entire. Iam now 
only ro add, That they do reſerve to themſelves the 
Liberty of replying to what ſhall be offered on be- 
halt of the Priſoner, and of every other Legal Ad- 
vantage that ſhall ariſe to them in the Progreſs of 
their Impeachment. | | 


Lord Chancellor. Gentlemen of the Houſe of 
Commons, Have you gone through the Charge? 

Mr. Lechmere. My Lord, we have.  _ 

Lord Chancellor. Then you that are appointed 
Council tor Doctor Sacheverell, may proceed to his 
Detence. 

Sir Simon Harcourt. My Lords, There having 
been already three wwvle Day ſpent by the Gentle- 


men of the Houſe of Commons in Maintenance of 
their 
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their Charge; and this Day being fo far ſpent, I am 
bound in Duty humbly to repreſent to your Lord- 
ſhips, that it will be impolhble tor us to go through 
the very firlt Article, ſo as to finiſh in any reaſona- 
ble Time. My Lords, We humbly expe& your 
Lordſhips Commands. 

Lords. Go on, go on. 

Sir non Harcourt. My Lords, We muſt receive 
your Lordihips Commands. We think it of great 
Importance to go through the firſt Article at once, if 
your Lord(hips pleaſe to give us Leave. 


Then the Lords Adjourned to their Houſe above, 


INES 


Friday, March 3. The Fifth Day. 


HE Lords coming down into IVeſtminſter- 
| þ Hall, and being ſeated in the manner betore- 
mention d, Proclamation was made by the Serjeant 
at Arms as follows: 

Our Sovereign Lady the Queen doth firiftly 
Charge and Command all manner of Perſons to 
keep Silence, upon Pain of Impriſonment. 

Then another Proclamation was made : Henry 
Sacheverell, Doftor in Divinity, come forth, ſave 
Thee and thy Bail, elſe thou forfeiteſt thy Recog- 
nizance. ; 

The Doctor appearing at the Bar accordingly, 
with his Council, as before : : 

Lord Chancel/or. Gentlemen, you that are Coun- 
cil for the Priſoner, may proceed to his Defence. 


AY it pleaſe your Lord- 
| ſhips, I am Council for 
Doctor Sacheverell, who ſtands Impeached in the 
Name cf all the Commons of Great-Bruain of 
High Crimes and Miſdemeanors. The Crimes ſup- 
poled ro have been committed by him are contain d 
in Four Articles. I beg Leave to poſtpone the Three 
laſt, without mentioning any thing of them, till 
we have all concluded what we have to offer and 
lay before your Lordſhips, as to the ſeveral Charges 
contain'd in the Firſt; and endeavour'd to ſatisfy 
your Lordſhips, That notwithſtanding what has 
been objected by the Gentlemen of the Houſe of 
Commons againſt the Doctor, in Maintenance of 
that Article, he is an innocent Man. The Firſt Ar- 
ticle contains Three diſtinct Charges; we ſhall pro- 
ceed on them as they lie in Order. The Firſt of 
them is. That he ſuggeſts and maintains, that 
the Neceſſary Means uſed to bring about the late 
* Happy Revolution were odious and unjuſtitiable.” 
Your Lordſhips have been inform'd, that by this 
Expreſſion of, The Neceſjary Means. mention d in 
the Firſt Article, the Gentlemen of the Houſe of 
Commons intend his late Majeſty's Glorious Enter- 
p:1ze tr Delivering this Kingdom from Popery and 
Arbitrary Power, and the Subjects of this Realm 
well affected to their Country, joining with, and 
aEfting him in that Enterprize. In a ſhorter De- 
ſcriniion, it has been explain d, that theſe Neceſſary 
Means were the Subjects Refiltance to their Unior- 
tunme Prince then upon the Throne. Ot this Re- 
ſittance the Doctor has made no Mention in his Ser- 
mon. He bas, indeed, afficm'd the utter Illegality 
of Keſiſtance on any Prereice whatſoever to the 
Supreme Power; bur jt cant be pretended, there 
was any {och Keſiſtance uſed at the Revolution. 
The Supreme Power in this Kingdom is the Le- 


Sir Simon Harcourt. 


{lative Power; and the Revolution took ef 
the Lords and Commons concurring and ns 7 
it. Whatever therefore the Doctor has aſſerted of 
the utter Illegality of Reſiſtance, his Aſſertion being 
applied to the Supreme Power, can't relate to any 
Keſiſtance uſed at the Revolution; and conſequently 
cant be an Affirmance, that fuch Reſiſtance, or 
ſuch Neceſſary Means, were Odious and Unjuſtifiable. 
One of the Learned Gentlemen. who {poke the 
Third Day of this Trial, in Maintenance of the 
laſt Article, concurr'd with me in this; and object- 
ed it to the Doctor, Thar he had guarded himſelf, 
by confining his Alſertion to the Supreme Power; 
and that he had not avert'd the utter Illegality of 
Reſiſtance to the Queen : But had he in expreſs 
Terms affirm'd the Unlawfulneſs of ſuch Reſiſtance, 
yet by the ſame Arguments which have heen uſed 
the Doctor would have been told, he had been 
preaChing a flaviih Doctrine. My Lords, another 
Gentleman of the Houſe of Commons (I think there 
were but two of them who took Notice of this 
Expreſſion of the Doctor's of the Supreme Power) 
oblerv d, that the Doctor had aſſerted the Illegality 
of Refiltance to the Supreme Power on any Precence 
whatſoever ; which Power he admitted was the Le- 
giſlative; and declar'd, if the Doctor had really 
meant that Power, he ſhould not have differ d from 
him; and without doubt, your Lordſhips and all 
Perſons will concur with him in this, that tis ut- 
terly unlawful to reſiſt the Supreme Power. But 
that Gentleman being ſatisfy d, that tho'ꝰ the Doctor 
expreſly mention'd the Supreme Power, which is 
the Legiſlative, yet he certainly intended the Su- 
preme Executive Power, concluded he was guilty 
of this Charge in the Firſt Article; and mention d 
it as an Inſtance ot the great Mercy and Lenity of 
the Houſe of Commons, that they had not pro- 
ceeded againſt him for High Treaſon, as a Parſon 


in one ot the late Reigns was proſecuted for Words 


which he thought leſs offenſive and dangerous than 
this Aſſertion preached by Dr. Sacheverell. And yet 
that Gentleman was pleas d to ſay, That had a Diſ- 
ſeater, whole Affection to the Government was un- 
ſuſpected, expreſs d himſelf as the Doctor did, the 
Gentlemen of the Houſe of Commons would not 
have thought fit to have proſecuted him. That 
Caſe which was alluded to, I take to be the Caſe of 
Mr. Roſwell, a Nonconformilt Miniſter. He was 
indicted in the 36 Car. II. for Words ſpoke by 
him in a Sermon preich'd at a Meeting-Houſe. 
Twas a Proſecution carried on through the Vio- 
lence of thoſe Times, and generally deteſted. 
He was convicted; but on cooler Thoughts, and 
Conſideration of the Uncertainty in his Expreſſions, 
that they could not amount to ſuch a Crime as he 
{tood charged with, Judgmenr was Arreſted, and 
Mr. Roſwell was diſcharg d. Another Learned Gen- 
tleman who open'd the Charge, was of Opinion, 
that the Doctor, in his Aſſertion of the Illegality of 
Reſiſtance to the Supreme Power, does really neither 
mean the Legiſlative nor Executive Power, but that 
he had the Pretender in his View. This is diving 
into the Secrets of hi: Heart, and ſearching into his 
Thoughts, which God only knows. This was 
urg d, to avoid the ſtrange Inconſiltency, in con- 
cluding, that the Doctor was endeavouring to under- 
mine the Government, by Preaching up the utter 
lilegaliry of Reſiſting it. CASE 
My Lords, If there be a double Senſe, in either 
of which thoſe Words are equally capable of being 
underſtood 3 if in one Senſe the Doctor's Ailertion 
be undeniably clear, but in the other ſome une 
nugut 
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who try'd him, tho' his Actions were ino 
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might ariſe, whether his Words be Criminal or nf 
the Law of England is more merciful than to make 
any Man a Criminal, by conſtruing his Words 
againſt the natural Import of them, in the wort 


Senſe. This is the great Juſtice and Clemency of 


our Law, in every Man's Caſe. But ſome Perſons 
are intitled to have a more favourable Conſtruction 
ut on all their Words and Actions, than others are; 
uch as Perſons acting in the Execution of their 
Offices, in Obedience to Authority, or by a Com- 
miſſion from the Crown ; ſuch Perſons are look'd 
upon as under the immediate Protection and Care of 
the Law : How much more reaſonable is it, that 
Miniſters of the Goſpel, who have their Commiſſion 
from God, and ſpeak in the Name of God, ſhould 
have the moſt candid Interpretation made of what- 
ever they ſay? This, I am perſuaded, was one of 


the chiefeſt Reaſons which in the Caſe of Mr. Roſ- 


ell allay'd the Rage of that Reign; and at that Time 

ed Mercy for him, tho' a Nonconformiſt 
Miniſter under a Conviction of High- Treaſon. Tis 
a hard Fate attends this unhappy Gentleman, if he 
muſt inevitably lie under the Imputation of being 


thought an Enemy to the Revolution, and to our 


reſent happy Eſtabliſhment on that Foundation. 
hat Evidence will your Lordſhips expect he 
ſhould produce to clear himſelf ? He has ſhown his 
Submiſſion to the Revolution, from the firſt Mo- 
ment his Years made him capable of doing ſo. He 
has given all the publick Teſtimonies of his Fidelity 
and Affection to the laſt Reign, as well as the pre- 
ſent, which the Government has at any time required 
from the moſt ſuſpeQed Perſons. He has taken 
the Oath of Allegiance, figned the Aſſociation, and 
took the Abjuration. Tis a miſerable Caſe any 
Man is in, if after he has taken the Abjuration, the 
utmoſt which is required, he ſhall ſtil] be told, he 
has indeed abjur'd the Pretender, but hath not yer 
forgot him. If neither the Inoffenſiveneſs of the Do- 
Ctor s Behaviour, neither his Words, nor Oaths can 
ſatisfy; if after all theſe Demonſtrations the Doctor 
has given of his Fidelity, he is ſtill liable to be cen- 
ſured, What Satisfaction is it poſſible for him to 
ive? | | 
My Lords, If the Manner of this ſolemn Proſe- 
cution has not alter d the Nature of Things, I hope 
J may inſiſt, without putting in a Chim of Right 
in behalf of all the factious and ſeditious People in 
the Kingdom to revile the Government at Pleaſure, 
That by the happy Conſtitution under which we 
live, a Subject of Exgland is not to be made Crimi- 
nal by a labour d Conſtruction of doubtful Words; 
or when that can't ſerve, by departing from his 
Words, and reſorting to his Meaning. Too many 
Inſtances there were of this Nature before the late 
happy Revolution; but that put an End to ſuch 
Arbitrary Conſtructions. 

I might trouble your Lordſhips on this Head with 
Multitudes of Authorities; but I ſhall mention 
only one: Tis an Authority of your Lordſhips, up- 
on a Writ of Error, immediately after the Revolu- 
tion; Sir Samue! Barnardiſtan's Caſe; and I beg 
Leave to refer to your Lordſhips Journal, May 14, 
1689. *Twas that Gentleman's Misfortune to be 
called in Queſtion in the Reign of King Char/es the 
Second (Hill. Term, 1682.) for writing ſome Let- 
ters ſuppoſed to be Seditious, and highly reflecting 
on the Government, and the publick Juſtice of the 
Nation at that Time. Upon his Tryal he was repre- 
ſented as a Seditious Man, and one of a turbulent 
Spirit; and being ſo painted by the _ uſtice 

enſive; 


notwithſtanding his Innocence, a Verdict was oh. 
tain d againſt him; and when he came to receive 
Judgment, not being look d upon as an inconſidera- 
ble Man, not as a Tool of his Party, but as one of 
the Heads of ir, a Fine of Ten Thouſand Pound; 
was ſet on him. I beg Leave to lay before your 
Lordſhips what you did in that Cale. Your Lorg- 
ſhips reverſed that Judgment; and as a Glorious In- 
ſtance of your Juſtice, not contenting your ſelve; 
with the Right you had done in the Caſe then be. 
fore you, at the ſame time provided, as far as was 
poſſible, that no innocent Perſon, in After-Ages 
might ſuffer Wrong. Your Lordſhips therefore 
in an extraordinary Manner, order d the Reiſons of 
your Judgment to be enter'd in your Journal, and 
they are enter d in the following Words: © Fir(t 
* 'The Information in this Caſe being grounded up- 
* on Letters, which in themſelves were not Crimi- 
nal, but made ſo by Innuendo's, your Lord(hips 
* declar'd, that Innuendo's, or ſuppos'd or forcd 
* ConſtruQtions, ought not to be allow'd ; for all 
* Accuſations ſhould be plain, and the Crimes aſ- 
certain d... My Lords, I hope it's unneceſſary to 
my preſent Purpoſe, to read to you the Second Rea- 
ſon; but as it was another Inſtance of your Lord- 
ſhips Juſtice, which ought never to be forgot, I 
ſhall take the Liberty of doing it: Ir relates to the 
Fine of Ten thouſand Pounds. Tho' Sir Samuel 
Barnardiſion was a Gentleman of a very conſiderable 
Eſtate, your Lordſhips declar'd, © Secondly, Thar 
this Fine of Ten thouſand Pounds is exorbitant, 
and exceſſive, and not warranted by Legal Prece- 
« dent in former Ages; for all Fines ought to be 
«* with a Salvo contenemento ſuo, and not to the 
* Party's Ruin.” Theſe were your Lordihips De- 
clarations in that Caſe. It there be any Uncertainty 
or Doubt in the Doctor's Expreſſions, your Lord- 
ſhips, I hope, will put the moſt favourable Cor- 
ſtruction on them. What I have hitherto offer d is, 
with Relation to theſe Words, The Supreme Power ; 


but that which I take to be the main OHiection in this 


Caſe, is, that the Doctor's Aſſertion of the lllegality of 
Reſiſtance muſt be neceſſarily underſtood wich Refe- 
rence to the Executive Power. And if it be utterly 
illegal, in any Caſe, upon any Pretence whatſoever, 


then 'twas unlawful at the Revolution; and from 


thence the Confequence is drawn, That the Doctor 
is guilty of this firſt Charge, of maintaining, That 
the neceſſary Means uſed to bring about the happy 
Revolution were odious and unjuſtifiuble. This I take 
to be the Force of the Objection. 

My Lords, I admit the Doctor has in General 
Terms aſſerted this Propoſition of the Illegality of 
Reſiſtance to the Supreme Power on any Pretence 
whatſoever ; and yet [ am not altogether without 
Hopes, but that I ſhall be able to ſatisfy even the 
Gentlemen of the Houſe of Commons, whether 
that Expreſſion be underſtood of the Legiſlative, or 
Executive Power, that he is an innocent Man, not- 
withſtanding that Aſſertion. | 

My Lords, There is nothing further from our 
Hearts, nor is any thing leſs neceſſary to the Doctors 
Defence, than for us to diſpute or to call in Que- 
{tion the Juſtice of the Revolution. We are ſo far 
from it, that we look on our ſelves to be arguing 
for it, whilſt we are endeavouring to ſhow your 
Lordſhips, that the Reſiſtance uſed at the Revolu- 
tion is not inconſiſtent with the Doctrine of the 
Church of Exgland, and with the Law of England; 
and thar the Doctor uſes no other Language than 
what they both ſpeak. When your Lordſhips have 
laid aſide what was urg d the Second Day, to ſhox 
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the Tuſtice of the Revolution, and to aggravate the 
Doctor's Oſtence, ſuppoſing him guilty, this Mat- 
iet will lie in a very narrow Compaſs; and I am in 
Hopes there will not appear to be ſo great a Diffe- 
rence as hath been repreſented, between the Doctor, 
in his Aſſertion concerning the Illegality of Re- 
fftance, and ſome of the Gentlemen of the Houſe 
of Commons. I can't ſay, that I differ from many 
of them in their Notions of Allegiance, as ſtated 
the Second Day of this Tryal. 

My Lords, The firſt thing on which I humbly 
5nfiſt, ſuppoſing this general Aſſertion to relate to 
the Supreme Executive Power, is, that the Doctor 
has not in any Part of his Sermon apply'd it to the 

rticular Caſe of the Revolution. 

*Twas inſiſted on the firſt Day, That he had not 
o ly aſſerted the utter Illegality of Reſiſtance to 
the Supreme Power, on any Pretence whatſoever ; 
but alſo that he had expreſly affirm'd, that the Re- 
volution was not ſuch a Caſe, as ought to be ex- 
cepted out of his General Rule. This I deny : If 
ſuch an Expreſſion can be found in the DoQtor's 
Sermon, 1 ſhall think no Puniſhment too great for 
him. Tis one Thing, expreſly to affirm the Revo- 
Jution is ſuch a Caſe as ought not to bs excepted out 
of the General Rule; and another Thing, not to 
make the Exception. The Apoſtle, who in ge- 
neral Terms enjoins the Duties of Obedience and 
Non-Reſiſtance to the Higher Powers, makes no 
Exception when he lays down thoſe Precepts; nor 
(on the other ſide) does he ſay, no ſuch Caſe can 
ever happen, wherein Obedience is not to be paid, 
or Reſiſtance not to be made. He is filent in thar 
Matter; and the Dottor's Expreſſion, in this Caſe, 
is agreeable with that of the Apoſtle. To prove 
the Doctor guilty of this firſt Charge, and that he 
had directly applied his General Rule of the Ille- 
gality of Reſiſtance to the Supreme Power, to the 
particular Caſe of the Revolution, a Learned 
Gentleman, (whoſe Province 'twas to maintain the 


firſt Article) on the Second Day of this Tryal, 


firſt ſtazed to your Lordſhips the Page wherein the 
Doctor mentions the utter Illegality of Reſiſtance, 
and read that Paſſage in the following Words: 
The Grand Security of our Government, and the 
very Pillar upon which it ſtands, is founded up- 
on the ſteady Belief of the Subjects Obligation 
* to an Abſolute and Unconditional Obedience to 
the Supreme Power, in all Things lawful, and 
the utter Illegality of Reſiſtance upon any Pre- 
* tence whatſoever.” And then, ſays he, the Do- 
tor goes on, and ſays, © Our Adverſaries think 
they effeCtually ſtop our Mouths, and have us 
* ſure and unanſwerable on this Point, when they 
© urge the Revolution of this Day in their De- 
* fence.” This might very reaſonably make an Im- 
preſſion upon your Lordſhips, not comparing thoſe 
ſeveral Paſſages in the DoCtor's Sermon, at the 
ſme Time that Obje&ion was made. But I he 

your Lordſhips will obſerve the Diſtance of theſe 


Two Paſſages from each other, between Twenty 


and Thirty Lines, in which ſeveral diſtindt and en- 
tire Sentences are contain d, to which that laſt Paſ- 
ſage of Our Adverſaries, &c. plainly relates. The 
next Method us d to prove the Doctor guilty, 
was, by taking the Paſſage in it ſelf, independently, 
from any other ; and this I own to be the true way 
of conſidering it: And taking it thus, tis object- 
ed, If in no Caſe whatſoever *tis lawful to reſiſt, 
*twas then unlawful at the Revolution. Such a Do- 
Qrine muſt be a ſlaviſh Doctrine. An unlimited 
— Obedience and Non. Reſiſtance is a ſlaviſn 
otion. 


ought always to be pre 
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My Lords, Dr. Sacheverell does not contend for 
it; nor is there any Thing mentioned in his Ser- 
mon, of ſuch an Obedience or Non- Reſiſtance. 
There is but this ſmall Difference between the Gen- 
tlemen of the Houſe of Commons, who think this 
Expreſſion ſo highly Criminal, and the Doctor 
who ſtill conceives it to be otherwiſe ; whether. 
when the General Rule of Obedience is taught, the 
particular Exceptions, which may be made out of 
that Rule, are always to be expreſs'd ; or whether, 
when the General Rule is laid down, the particular 
Exceptions, which might be made out of thar Rule, 
a -> more properly to be underſtood or im- 
plied. 

I humbly apprehend, my Lords, that Extraordi- 
nary Caſes, Cafes of Neceſſity, are always implied 
tho' not expreſs d, in the Gr Rule. Such a 
Caſe undoubtedly the Revolution was, when out 
late Unhappy Sovereign, then upon the Throne, 
milled by Evil Counſellors, enJeavour'd to ſubvert 
and extirpate the Proteſtant Religion, and the Laws 
and Liberties of the — The General Rule 

; ed ; but the Exceptions of 
Extraordinary Caſes, of Caſes of Neceſſity, are ne- 
ver particularly to be ſtared. To point out every 
ſuch Caſe before-hand is as impoſſible, as it is for 
a Man in his Senſes not to perceive plainly when 
ſuch a Caſe happens. | 

Every Miniſter of the Goſpel is ſufficiently in- 
ſtructed from the Doctrine of his Church, from 
the written Laws of the Land, and the Law of 
God, to preſs the General Duty of Obedience; but 
ſuch Extraordinary Caſes, wherein Reſiſtance is law- 
ful, wherein it becomes an indiſpenſible Duty, are 
no where laid down. The ſame Apoſtle, who en- 
joins Obedience and Non-Refiſtance to the Higher 

owers, commands alſo Servants to obey their Ma- 
ſters, and Children rheir Parents, in all Thinzs : 
Notwithſtanding which General Precepts, many 
Caſes may happen, wherein it may be nor only un- 
fir, bur ſinful for Servants to obey their Milte:s, ot 
Children their Parents. And yet the Apoſtle never 
thought it proper to ſtate, or mention thoſe Caſes, 
but contented himſelf to preſs the Duty of Subje- 
Qion in general, leaving ſuch Caſes (when they hap- 
pen d) to juſtify themſelves. 

Such Caſes, my Lords, with reſpect to Reſiſt inc: 
againſt the Supreme Power, are no way fit to be 
conſider d, but in Parliament; and even the Parlia- 
ment it ſelf hath never yet thought fit otherways to 
conſider them, than by way of Retroſpect, to juſti- 
ty what had of Neceſſity been done in thoſe Caſes; 
but never went ſo far as to enumerate the Caſes of 
that kind, which might happen for the future, 
wherein it might be lawful for the Subject to re- 
fiſt ; nothing being more evident, than that the Sub- 
jedts would be, ſome time or other, thereby tempted 
ro exceed their juſt Liherty. 

I beg Leave to cloſe what I have humbly offer d 
to your Lordſhips on this Head, with an Obſervati- 
on I borrow from Mr. Pym, at his delivering the 
Charge againſt Dr. Alanwaring. Mr. Pym, ſpeaking 
of the Dutchy of — , obſerves, that that 
Dutchy having been oppreſſed with ſome Grievan- 
ces, contrary to their Franchiſes, made their Com- 
plaint to Leis the Tenth ; who by his Charrer, 
acknowledging the Right and Cuſtom of the Coun- 
try, and that they had been unjuſtly griev'd, did 

nt and provide, That from thenceforward they 
ſhould be free from all Subſid ies and Exactions to 
be impos d by him, and his Succeſſors, yet with 
this Clauſe, Unleſs when great Neceliiy * 

' Whig! 
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Which ſmall Exception, Mr. Pym obſerved, had de- 
voured all their Immunities granted by that Charter. 
I think I may as reaſonably conclude, That if Cler- 
gymen, or others, in their Sermons, Writings, or 
publick Diſcourſes, inſtead of Preaching up the 
General Rule of Obedience, are permitted to ſtate 
the ſeveral extraordinary Cafes, which may ariſe, 
the ſeveral excepted Caſes which, notwithſtanding 
the General Rule, are implied ; ſuch Exceptions 
will in Time devour all Allegiance. _ | 
Having thus ſtated to your Lordſhips the Que- 
ſtion between us, Whether ſuch excepted Caſes as 
the Revolution was, are not more proper to be left 
as implied, than to be expreſs d, when the General 
Duty of Obedience is taught; I ſhall endeavour to 
ſatisfy your Lordſhips, Firſt, That the Doctor s Aſ- 
ſertion, of the Illegality of Reſiſtance to the Supreme 
Power on any Pretence whatſoever, in general 
Terms, without expreſſing any Exception, or that 
any Exception is to be made, is warranted by the 
Authority of the Church of Eng/and : And, Se- 
condly, That this Manner of Expreſſion is agree- 
able to the Law of England. 


Firſt, That tis warranted by the Authority of 


the Church. Your Loxdſhips were informed, on 
the firſt Day of this Tryal, with how much Bra- 
very even our Popiſh Anceſtors aſſerted the Legality 
and indiſpenfible Duty of Reſiſtance , whenever 
they thought the Liberty of their Country re- 
quir d it; but that at the Reformation, when 
Truth began to ſhine out, then it became evident, 


that this Notion of the Illegality of Reſiſtance was 


a laviſh Doctrine. The Learned Gentleman un- 
doubtedly pitch d on a very proper Time to begin 
his Search after Truth; and from thence I ſhall en- 
deavour to trace it. 

One very early Authority I find; twas indeed in 
the Dawn of the Reformation, in a Book enti- 
tled, 4 Neceſſary Dofrine and Erudition for any 
Chriſtian Man; publiſh'd by the King's Command, 
34 H. VIII. Twas a Treatiſe composd by the 
Direction of Cranmer, by Ridley, Redmayn, and 
other very Great and Learned Men. I find it high- 
ly commended in the Hiſtory of the Reformation, 
Part 1. Book 3. Pag. 286. The Reverend Author 
of that Hiſtory gives an Account how well the Re- 
formers were employed, (Anno 1540.) tho not 
in the way of Convocation : That a ſelect Num- 
ber of them fat, by Virtue of a Commiſſion from 
the King, confirm'd in Parliament; and that their 
firſt Work was to draw up a Declaration of the 
Chriſtian Doctrine, for the neceſſary Erudition of a 
Chriſtian Man ; and ( Pag. 293.) that 'twas finiſh'd 
and ſet forth, with a Preface, written by thoſe of 
the Clergy who had been employ'd in it, declaring 
with what Care they had examin'd the Scriptures, 
and the Ancient Doctors, out of whom they had 
faithfully gather'd that Expoſition of the Chriſtian 
Faith. In this Treatiſe I find theſe Paſſages. In 
the Expoſition of the Fifth Commandment : ** And 
* by this Commandment alſo, Subjects be bound 
not to withdraw their Fealty, Truth, Love, and 
Obedience towards their Prince, for any Cauſe 
* whatſoever it be; nor for any Cauſe they may 
e conſpire againſt his Perſon, nor do any Thing 
© towards the Hindrance or Hurt thereof, nor of 
* his Eſtate.” In the Expoſition of the Sixth 
Commandment : © Moreover, no Subjects may 
* draw their Swords againſt their Prince, for any 
“ Cauſe whatſoerer - it be. The Reverend Fa- 


tber of our Church, to whom the Publick is fo 


much indebted for that Excellent Hiſtory of the Re- 
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formation, and who has received the juſt Thanks 
of both Houſes of Parliament for it, (Fg. 291.) 
declares thoſe Expoſitions of the Commandments to 
be very profitable. 

My Lords, Tho' the Treatife, in which !] find 
theſe Expoſitions, was publiſh d in a Popiſh Reign 
yet (as an undeniable Evidence that the Doctrine 
of Non-Reſiſtance, there taught, is a Proteſtant 
Doctrine) I ſhall ſhow your Lordſhips, the Rexye. 
rend Author of the Hiſtory of the Reformation has 
himſelf aſſerted it, in much ſtronger Terms, than 
Doctor Sacheverell has done. In Edward the Sixth; 
Time, the Glorious Light of the Goſpel {hone 
out. The firſt Book of the Homilies, prepar'q by 
the Clergy, was then publiſh'd by the Royal Ay. 
thority ; in which were Three Parts of a Homily 
or rather Three diſtin&t Homilies of Obedience 
In one of which is the Paſſage mentioned in the 
Doctor's Anſwer. Here, good People, mark 
% diligently : It is not lawful for Inferiors, ang 
“Subjects, in any Caſe, to refift and ſtand again 
* the Superior Powers; for St. Paul s Words be 


plain, that whoſoever withſtandeth, ſhall get to 


* themſelves Damnation; for whoſoever withſtand- 
c eth, withſtandeth the Ordinance of God.” In 
Queen Mary's Reign, the Light of the Goſpel was 
eclips'd, and the Darkneſs of Popery again over- 
ſpread the Nation. Reſiſtance to Princes being a 
Doctrine of the Church of Rowe, your Lordſhips 
will not expect any Authentick Evidence to be pro- 
duced out of that Reign, in Maintenance of the 
Doctrine of Non- Reſiſtance. 

When Queen Elizabeth came to the Crown, the 
Truth of the Goſpel ſhone forth in its full Luſtre, 
and then Six Homilies were added to the other 
Three againſt Diſobedience and wilful Rebell ion; 


in which your Lordſhips will find many Paſſages, 


wherein the Duty of Non-Reſiſtance is preſſed and 
inculcated, in much ſtronger Terms than it hath 
been aſſerted by Dr. Sacheverell. In that Glorious 
Reign, the Thirty Nine Articles of our Religion 
were agreed upon by the Archbiſhops and Biſhops 
of both Provinces, and the Clergy in Convocati- 
on ; by the 35th of which, the Homilies are 
declared to contain a Godly and Wholeſome Dodrine, 
and are order'd to be read in Churches, by the Mi- 
niſters, diligently and diſtinctly, that they may be 
underſtood of the People. In the Thirteenth Year 
of that Reign, a further Sanction was given to the 
Homilies ; the Thirty Nine Articles were then con- 
firm'd, and every Perſon in Holy Orders, to he ad- 
mitred to any Benefice with Cure, was requird 
(by Act of Parliament made in that Year) to Sub- 
{cribe and Read them in the Church, and declare 
his unfeigned Aſſent thereto. | 

My Lords, We have now a moſt Gracious Sove- 
reign on the Throne, as far ſurpaſſing Her Renown- 
ed Predeceſſor Queen Elizabeth, in the effectual 
Support She gives to the Proteſtant Intereſt, and in 
Her Pious Care for the perpetual Security of the 


Church of England, as in all the other Succeſſes 


and Glories of Her Reign. In this Reign, a per- 
petual Sanction is given to the Books of the Homi- 
lies, by inſerting in the Act of Union the Act made 
the 13th Eig. which confirms the 39 Articles; by 
the 35th of which, the Doctrine of the Church 
(raught in the Homilies) is approv'd ; and decla- 
ring that Act, 13 Eli. to be an Eſſential and Fun- 


damental Part of the Act of Union : So that I may 


now conclude, the Doctrine of the Church of Ex- 
land, taught in her Homilies, muſt continue as long 
as the Union of the Two Kingdoms, which J hear- 


tily 
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ty pray may be to the World's End. On theſe 
Authorities do the Homilies of 6ur Church ſub- 
lit: And as they are thus ratified by the Articles 
and Acts of Parliament, the Doctor has the con- 
current Authority of the Church and State, for 
what ke has ſaid concerning the Illegality of Re- 
liftance. f 

My Lords, Is this DoQrine of Non Reſiſtance 
taught in the Homilies in general Terme, in the 
fme manner as Doctor Sucheverell has aſſerted it, 
without expreſſing any Exception? Do the Article; 
of our Religion declare the ND-Qrine taught in the 
Homilies to be a Godly and Wholſome Doctrine; 
and will your Lordſhips permit this Gentleman 
to ſuffer for Preaching it? Is ir Criminal in any 
Man to preach that Doctrine, which 'tis his Duty 
to read? The Doctor is not only required by the 
25th Article to read this Doctrine diligently, and 
diſtinctly, that it may be underſtood by the Peo- 
ple; but to ſhow your Lordſhips, the Doctrine 
taught in the Homilies did not die, nor was al- 
ter d at the Revolution. I muſt obſerve to your Lord- 
(hips, that the Rubrick of the Office appointed for 
the Fifth of November, by the late Queen of Bleſ- 
ſed Memory, direts the Clergy on that Day, it 
there he no Sermon, to read one of theſe Homilies 
againſt Rebellion. Since the Doctor choſe rather 


to preach, than to read a Homily on that Day; 


how could he better comply with the Command of 
Her late Majeſty, than by preaching the ſame Do- 
ctrine as was contain'd in thoſe Homilies he was 
commanded to read on that Day, if he did not 
preach ? Does an Act of Parliament, inferted in the 
Act of Union, enjoin him to Subſcribe to this Do- 
Erine before the Ordinary, and declare his unfeign- 
ed Aſſent to it in his Pariſh-Church ? And ſhall he 
be condemn'd in Parliament, for aſſerting the Truth 
of it? J muſt admit, this 35th Article of our Re- 
ligion is not by the To/erarion-At (J will give no 
Offence, by calling it by its true Name) required 
to be Subſcribed by any Perſons Diſſenting from 
the Church of Enz/and, to entitle them to their 


Exemption from the Penalties mentioned in that 


Act. But that Act of Parliament no way varies the 
Caſe with reſpect to the Clergy ; ſo that whatever 
Duty was incumbent on them before, is ſo ſtil] ; 
and therefore I hope, your Lordſhips will not think 
this Gentleman has ſo highly offended. 

As a further Proof that this Doctrine of Non-Re- 
ſiſtance, as laid down by the Doctor in general 
Terms, without making any Exception , is the Do- 
ctrine of the Church of Exgland, I ſhall ſhew your 
Lordſhips, that it has been ſo preach d, maintain d 
and avow'd, and in much ſtronger Terms than the 
Doctor has expreſs'd himſelf, by our moſt Ortho- 
dox and Able Divines from the Time of the Refor- 
mation. Twould be endleſs to offer to your Lord- 
ſhips all the Authorities I might produce on this 
Occaſion ; but we ſhall beg your Lordſhips Pati- 
ence to lay before you ſome Paſſages our of the 
Learned Writings of ſeveral Reverend Fathers of our 
Church, of Nine Archbiſhops, above Twenty Bi- 
ſhops, and of ſeveral other very Eminent and Learn- 
ed Men. ; 
That your Lordſhips may not think this Doctrine 
died at the Revolution, I ſhall humbly lay before 
your Lord(hips the Opinions of Three Archbiſhops, 
and Eleven Biſhops, made fince the Revolution, 
which will fully ſhew the Doctrine of Non - Reſi- 
ſtance is ſtill the Doctrine of our Church; I would 
not willingly give Offence in naming them, I am 
_= ym no RefleQon, nor can it, as I think, be 
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any Reproach to them: I find no other Doctrine in this 
Catetaught by them, as far as Lam able to judge, than 
what the Apoſtles taught before them. With your 
Lordſhips leave, I will therefore preſume to name 
them ; Archbiſhop Tillotſon, the Two preſent Archbi- 
[nops,Biſhop Srillingfleer, late Biſhop of Worceſter, the 
pretent Biſhops of Worceſter, Rocheſter, Salisbury, 
Ely, Bath and Hells, Lincoln, Exeter, St. Aſaph, 
Carliſle, and Chicheſter. If I am able to ſhew your 
Lordſhips that all theſe Right Reverend, Fathers of 
our Church have preached the ſame Doctrine the 
Doctor has, Are the ſame Words coming our of Their 
Mouths to he received as Oracles of Truth, but 
ſpoke by the Doctor fit for Articles of Impeach- 
ment? I am ſure it's impoſiible to enter into the 
Heart of Man to conceive , that what theſe Reve- 
rend Prelates have aſſerted , that any general Poſiti- 
on they have laid down concerning Non-Refiſtance, 
is an Affirmance that Neceſſary Means uſed to bring 
about the Revolution were Odious and Uniuſlifiable: 
Why then is Doctor Sacheverell, by having taught 
the ſame Doctrine, in the ſame Manner as they did, 
to be charg'd for having Suggeſted or Maintain'd 
any ſuch Thing ? 

My Lords, I dare not ſuppoſe this DoQrine, thus 
Eſtabliſh'd by ſo many Reverend Fathers of our 
Church, to be Erroneous. If an intemperate Ex- 
preſſion of one ſingle Archbiſhop above a Hundred 
Years fince dead, is fir to be inſerted in an Article 
of Impeachment of High Crimes and Miſdemea- 
nors, what Puniſhment ſhould I deſerve, could I 
ſuppoſe the Dodtrine taught by ſo many Archbiſhops 
and Biſhops to be erroneous. But if I might hope 
to be excus d, if I made the Suppoſition, that rhe 
Homilies of our Church contain falſe Doctrine, and 
that ſo many of the Right Reverend Fathers of our 
Church are capable of erring, or being ignorant in 
the Doctrine of their Church, I humbly propoſe ir 
to your Lordiliips, whether a Clergyman who errs 
after ſuch great Exrmples , might not reaſonably 
have hop'd for a more moderate CorreCtion, than an 
Impeachment ! Had this {laviſh Doctrine of Non- 
Reſiſtance been firſt branded with its indelible Mark 
of Infamy, and the Right and indiſpenfible Duty of 
Reſiſtance to Princes plainly ſhewn; had all the 
{laviſh Notions of the Common Law which we find 
diſpers'd throughout our Law-Books, which give 
Countenance to this Doctrine of Non-Reſiſtance, been 
firſt weeded out of them, and ſome few Acts of Par- 
liament, entirely agreeable with this {laviſh Do- 
ctrine, been firlt repealed ; had the People been ſet 
right in the Notions of their Obedience, and the 
Miniſters of the Goſpel been inſtructed by Act of 
Parliament what Doctrine they ought to Preach, 
and what not; had all theſe Things been firſt done, 
and the Doctor had afterwards err d, your Lordſhips 
might have then look d upon him, as an obſtinate 
Ottender. 

The next Thing I beg leave to conſider is, the 
Law of England ; whether the Doctor's Aſſertion of 
the utter Illegality of Reſiſtance to the Supreme Pow- 
er on any Pretence whatſoever, in general Terms, is 
agreeable ro the Law of England. I hope I need not 
again explain my ſelf as to this Particular, I mean, 
that as the General Rule is always taught and in- 
culcated by the Church, ſo has it always been de- 
clar d by the Legiſlature, without making any par- 
ticular Exception; and if this Rule holds both in 
Church and State, this Gentleman is ſtrangely un- 
fortunate, if he can't be comprehended under ons 


or other of them. 
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My. Lords, Whatever may at any Time heretofore 


have been thought proper to be done by Parliament 


whatever Meaſures, in Caſes of the laft Neceſſity, 
may at any Time have been taken by the People in 
general, for preſerving their Liberty, or alterting 
the Rights of their Country, and keeping themſelves 
from Slavery ; yer in no Age can any Inftance be 
ſhew'd, not in the Reigns of thoſe Princes who 
have been Depos'd, that this Doctrine, of the Right 
of Reſiſtance, as it has been term'd , was ever per- 
mitted to be aſſerted by any particular Perſon. A 
memorable Caſe ro this Purpoſe happened in the 
Reign of King Edward the Second: An AQ of Par- 
liament paſs'd in the Fifteenth Year of that Reign, 


Entituled, Exiliam Hugonis de Spencer Patris, & 


Fili, The Two Spencers were baniſhed by that 
Act; and the firſt Article in that AQ againſt them 
is, * That they had affirm'd and publiſh'd in Wri- 
ting, that Homage and Oath of Allegiance were due 
* more by reaſon of the Crown, than by reaſon of the 
*© Perfon of the King; and that if the King did not de- 
„ mean himſelf according to Reaſon, in the Exer- 
e ciſe of his Government, his Subjects might re- 
© move him; And that ſince that Removal could 
not be by Courſe of Law, they might therefore 
* remove him by Force. The Time when this 
Att paſs d, and what afterwards happened, is re- 
markable. The Act, very ſoon after the making it, 
was repeal'd, and twas thought neceſſary in that 
Reign the People ſhould affert that Right, and there- 
upon the King was Depos d. Bur your Lordihips 
Will find in his Succeſſor's Reign, they were ſo far 
from caſting any Blot on the Act of Exile, that in 
the 1. Edward 3. by one of their firſt Acts, the Re- 

peal of the Exile was annulled, and the Act of Exile 
confirm'd. It is true, that in the 21ſt Year of Rich. 
2. the Act made the 1ſt Edt. 3. for annulling the 
Repeal of the Exile, was repeal d, and the Reverſal 
of the Act of Exile confirm d; but in the iſt of 
Hen. 4. the whole Parliament held the 21ſt Rich. 2. 
and all the Proceedings in it, for their Extravagance, 
wereannulled , and from thence the Act of Exile of 
the Two Spencers continued untouch'd. I muſt 
humbly obſerve to your Lordſhips, that though 
there were Two Repeals of the AQ of Exile, yer 


neither of them mentioned the Matter contain d in 


the Articles as inſufficient, but the Reaſons aſſign d 
in the Acts of Reverſal are, that © in the Proceed- 
“ ings againſt the Spencers, the great Charter was 
e not obſerv'd, that the Prelates were not preſent, 
and did not aſſent thereto; and ſome other De- 
* fefts in Form. What Opinion our greateſt 
Lawyers have ſince had of this Act of Exile, ſuf- 
ficiently appears, Co. 7. 11. Calvins Caſe, the Words 
are theſe : In the Reign of Edw. 2. the Spen- 
* cers, the Father and the Son , to cover the Trea- 


& ſon hatched in their Hearts, invented this damna- 


ple and damn'd Opinion, That Homage and Oath 
* of Leigance was more by Reaſon of the King's 
* Crown (that is, of his Politick Capacity) than by 
* reaſon of the Perſon of the King ; upon which 
Opinion, fays the Lord Chief Juſtice Coke, they 
< inferr'd moſt execrable and deteſtable Conſequen- 
© ces. Firſt, If the King do not demean himſelf 
* by Reaſon in the Right of his Crown, his Lieges 
are bound by Oath to remove the King. Second- 
* ly, Seeing that the King could not be reformed 
by Suit of Law, that ought to be done by Force: 
* All which were condemned by Two Parliaments, 
* one in the Reign of Edw. 2. called, Exilium Hu. 
& goms Le Spencer; and the other 1. Edw. 3. Cap. 1.” 
1 barely mention theſe Acts to ſhow , that however 
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applicable the Caſe of the Revolution might be to 
that of King Edw. 2. yet that thoſe very Perſons by 
whom the King was depos d, thiought it ſo high à 
Crime in the Two Shencers to take on them to 
publiſh ſuch Poſitions, as to deſerve Banilhment. 
The next Law I beg leave to mention, is the 25, 
Edw. 3. Cap. 2. By which, the /evying Nur againj} 
the King in his Realm is declar'd, in general Terms. 
to be High Treaſon, without any Exception what. 
foever : This is an Inſtance of what I am contending 
for, that the Law, in all Caſes concerning our Alle- 
giance, lays down the general Rule, without making 
any Exception. So the Oath of Obedience ( as en- 
join'd 3. Ju. I. 4.) all Perſons are to Swear 20 defend 
the King to the utmoſt of their Power, againſt all 
Conſpiracies and Attempts what ſocver , which ſhall or 
may be made againſt his Perſon, Crown or Dig nity. 
The Oath is in General, without any Exception ex- 
preſs d in it; and no Man will preſume to ſay, that 
Oath, which was taken from the 3. Ja. 1. till af. 
ter the Revolution, was not true. But the Anſiver 
to be given is, what I give in this Cafe, that Caſes 
of Neceſſity, ſuch as the Revolution, were implied, 
they are improper to be expreſs'd ; and why ought 
not the like Implication equally to be allow'd in 
the General Aſſertion made by Dr. Sacheverell? By 
the Act made 12. Gor. 2. C. 30. for Artainder of the 
Regicides, it is declar d, that by the Undoubted and 
Fundamental Laws of this Kingdom, neither the 
Peers of this Realm nor the Commons, nor both to- 
gether , in Parhament, or out of Parliament , nor 
the People, collectively, or repre ſentatively, nor any 
other Perſons whatſoever, ever had, habe, hath, or 
ought to have, any cocrcive Power over the Kings of 
this Realm. 

My Lords, I can't apprehend this Ac to be re- 
peal d: If it be not, I beſeech your Lordſhips, let 
Dr. Sacheverell he tried by it; and that you will 
be pleaſed to conſider, whether the Doctor's Aſſer- 
tion concerning Reſiſtance, hath out- gone the De- 
claration in this Law. 

Your Lord{hips hear, how fully the Fundamental 
Law of the Kingdom is declared by this Act: The 
Doctor has only ſaid , II legal to reſiſt the Su- 
preme Power on any Pretence whatſoever. The Ex- 
preſſion ar the End of that Declaration may poſlibly 
be obſerv d, that it extends only to a Coercive Pow- 
er over the Perſon of the King ; I know not what 
Inference may be drawn from thence, but certain- 
ly there is nothing in the Doctor's Sermon but what 


may be abundantly juſtified by the Declaration in 


thar Act. 

The Militia Act, the 13th and 14th Car. 2. Cop. 2. 
for ordering the Forces in the ſeveral Counties of 
this Kingdom, contains a Declaration as ſtrong as 
the former: By that Act tis declared, That neither 
both or either of the Houſes of Parliament can, or 
lawfully may, raiſe or levy any War, offenſive or de- 
fenſive, againſt his Majeſly , his Heirs, or lawful 
Succeſſors. When I peruſed this laſt Declaration in 
the recital of the Acts, I read carefully to the End 
of it, to look for the Exception, but could find 
none. If there be no Exception in that Act, but that 
it ſtands as a general Declaration of the Law; if nei- 
ther, nor both the Houſes of Parliament can or may 
raiſe or levy War, offenſive or defenſive, againſt the 
King, is it a high Crime and Miſdemeanor to aſſert 
in general Terms that Reſiſtance to our Prince is un- 
lawtul ? Pray, my Lords, compare the Doctor's 
Aſſertion in his Sermon with the Declaration in 
this laſt Act of Parliament. 
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By the Corporation Act, 13. Car. 2. Sefſ. 2. Cap. 1; 
all Mayors, Aldermen, Common - Council- Men, and 
other corporate Officers there enumerated, are re- 
quired to take an Oath, That if is not Jamful upon 
any Pretence whatſoever to take Arms againſt the 
King. By the Militia Ac, which I have already 
mentioned, the ſame Oath, That it is not lawful on 
any Pretence whatſoever to take Arms againſt the 
Ko, is required to be taken by every Peer of the 
Realm, before he is capable of acting as a Lieutenant 
or Deputy- Lieutenant; and by every Commoner of 


*. England, before he can be capable of acting as a 


Lieutenant, Deputy- Lieutenant, Officer or Soldier 
in the Militia. By the Act of Uniformity, 13. & 
14. Car, 2. Cap. 4. all Eccleſiaſtical Perſons, and ma- 
ny others under the ſeveral Denominations in that 
AR, are required to ſubſcribe to the Truth of that 
Aſſertion, That it is not lawful on any Pretence 
whatſoever to take Arms againſt the King. This is 
the Language of our Laws, and the like do the A- 
poſtles uſe in their Precepts touching Obedience 
and Non-Refiſtance to the Supreme Power. 

But here I ought to obſerve, an Objection has 
been made to theſe ſeveral Acts, that by an Act 
made in the Second Year of the late King and Queen, 
tis EnaQted, © That from thenceforth the Oath en- 
« join'd to be taken or ſubſcribed, by the ſeveral 
Ads J have mention'd, ſhould not be required to 
4 he taken by any Perſon whatſoever ; and that the 
ce former Acts of Parliament, as to that Oath, are 
e thereby repealed ”. Tis a very tender Repeal, 
my Lords, if it be one; but admit it to be one, it 
ſeems to have been argued from thence by a Learned 
Gentleman, with whom in many Things he faid I 
no Way differ, that this Doctrine of Non-Refi- 
tance was become the more Unlawful, becauſe that 
Oath was not to be taken from thenceforward. 

My Lords, As the Corporation Act required the 
Swearing twas not Lawful to take up Arms againſt 
the King, ſo does it direct the Subſcribing to the 
Unlawfulneſs of the Solemn League and Covenant ; 
Now by the ſame Argument, the Solemn League 
and Covenant may be proved to have been a Lawtul 
Oath. | 

I beſeech your Lordſhips to conſider, whether the 
Repeal of this Oath can have any Weight with 
your Lordſhips. "Twas a general Aſſertion, to which 
all the Peers and Commoners, in the Employments 
I have mention d, were to ſwear; there is no Ex- 
ception in the Oath, but what is implied in it. Was 
not the Propoſition as true before it was ſworn, as 
after? Was it therefore true becauſe 'twas ſworn ; 
or was it ſworn becauſe it was true? Did the 
Swearing it make it true; or the Truth make it 
fit to be ſworn ? If it was true when it was ſworn, 


the Propoſition was equally true before, and ſince. 


I believe, fince the Oath was taken by ſo many 
Peers and Commoners, no Man will pretend to que- 
ſtion the Truth of the Propofition. 

My Lords, I have gone thro' the ſeveral Laws I 
ſhall lay before your Lordſhips on this Occaſion; 
and let me once more humbly beg your Lordſhips, 
that you will be pleaſed to compare the Doctor's 
Aſſertion in his Sermon, concerning the Illegality of 
Reſiſtance, with them ; Whether it be ſtronger than 
the Declaration of the Undoubted and Fundamen- 
tal Law of the Kingdom, in the Act againſt the 
Regicides ; than the Declaration in the Me 
Ac; than the Oath required to be taken by ſo ma- 
ny Ads of Parliament; than the Declaration in the 
25th of Edward III. All the Doctor has ſaid, is, 
on 1 __ to the Supreme Power is Illegal, on 

ol. IV. 


any Pretence whatſoever. All the Peers and Com- 
moners of Exgland, under the Characters and Em- 
ployments I have mention d, have ſworn to the 
Truth of it ; the 25th of Edward III. declares it to 
be High-Treaſon; and your Lordſhips have heard 
what St. Paul ſays. * . 

My Lords, I began this Diſcourſe, relating to 
the Doctrine of our Church and the Laws of the 
Land, with the molt fincere Proteſtation, That it 
was far from my Intention to offer any Thing in- 
conſiſtent with the Juſtice of the Revolution: I 
think the Juſtice of it conſiſtent with our Laws, the 
Exceptions to be made being always implied. And 
ſurely none can ſhew themſelves truer Friends to 
the Revolution, than thoſe who prove that the Re- 
volution may ſtand without Impeaching the Do- 
Ctrines of our Church, or any Fundamental Law of 
the Kingdom. Doctor Sacheverell being impeach d 
for not making the Exception, when he laid down 
the General Rule; 1 beg Leave to turn the Caſe, 
and ſuppoſe he had made it. Had he been ſtating 
the Caſe of a Revolution, on a Day when he preſs d 
the Illegality of Reſiſtance, on a Day when, if he 
did not Preach, he was obliged to read one of the 
Homilies againſt Rebellion, in which there is no 
Exception; Had he been picking Holes for the Sub- 
ject to creep out of his Allegiance, and had he 
been cited before his Dioceſan; might he not have 
been queſtion d, on what Authority he preſumed 
to preach in that manner? Whether he found ſuch 
Doctrine taught by the Apoſtles, by the Homi- 
lies, or by any of the Reverend Fathers of our 
Church ? Might he not have been told, it was his 
Duty , in Imitation of thoſe Great Examples, to 
preſs the General Duty of Obedience, and the Il - 
legality of Reſiſtance, without making any Excepti- 
on whatſoever ? Had he been queſtion before 
the Temporal Power, for Preaching in the manner 
he has done ; had an Indictment been fram'd 
againſt him on his General Aſſertion, and brought 
before the Twelve Judges ; I humbly apprehend, 
not one of them would have declar'd he went too 
far. But had he been making Exceptions out of 
the General Rule of Obedience, eſpecially if he had 
been tried by ſuch Judges as were before the Revo- 
lution ; might he not have been told, Twas eaſy 
to diſcern what Spirit he was of, of what Party 
he was, and what he aim'd at, what he intended; 
That he had not been Preaching in Defence of the 
late Revolution, to ſhew the Juſtice of it; but 
that he was covering the Treaſon of his Heart, and 
under Pretence of juſtifying one Revolution, he was 
labouring to bring about another. He, who knew 
how far the Deſign had gone of Landing the Pre- 
tender but Two Tears ſince; what elſe could he 
mean, by picking Holes in the Rules for our Obe- 
dience? | 

I have but a Word or two. to add to the other 
Charges of this Article. The Gentlemen of the 
Houſe of Commons were pleas'd to obſerve, That 
tho' there were Four Articles, the Subſtance of 
them all center'd in the firſt, The Second Charge 
in this Article is, That His Late Majeſty, in his 
Declaration, diſclaim'd the leaſt Imputation of Reſi- 
ſtance. It is not, I hope, a ſufficient Ground for an 
Article of Impeachment , if the Doctor has ex- 
preſſed himſelf in an obſcure manner. I muſt con- 
feſs, I can't eaſily comprehend him my ſelf; bur it 
may be any Man's Misfortune to expreſs himſelf in 
ſuch a manner, as to make it decent and fac for him 
to explain himſelf : And I hope the Doctor has ex- 
plain d himſelf, ſo as to ſhow, that cho he may 
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have ſpoken improperly , he has yet ſpoken inno- 
cently. The dan of the Houſe of Com- 
mons declare, by Reſiſtance they mean the Reſi- 
ſtance of the Subject to their Sovereign: But Reſi- 
ſtance, where the Doctor mentions His Late Maje- 
ſty to have diſclaim d it, cannot have that Meaning. 
He was a Sovereign Prince, and might reſiſt whom 
he pleaſed. Perhaps the Paſſage in the Doctor's 
Sermon may be capable of different Conſtructions, 
but the Doctor has taken care to prevent all man- 
ner of Miſtakes that might poſſibly ariſe trom 
thence : He has not only (as was obſerved by one 
of the Gentlemen of the Houſe of Commons ) 
made a Marginal Reference, to ſhow what he 
meant ; which might have been done when he ap- 
prehended that Expreſſion would be found Fault 
with; but he has in the Sermon it ſelf quoted 
what the Parliament did, in burning a Treatiſe 
which related to the King's having conquer'd the 
Kingdom. 


My Lords, it was ask'd, What had he to do. 


to 'take notice of that Matter ? Whar led him to 
Juſtify the late King? Was there ever any body 
living that imputed any ſuch Thing as Conqueſt to 
him 2 My Lords, If there never was but that one 
Imputation endeavour'd to be caſt on his Memory, 
as I never heard of any other, ſurely then he did 
well to wipe off that Imputation; and that this 
has been laid to his Charge, I muſt refer to the 
Journals of both Houſes of Parliament. Your 
Lordſhips reſolv d the Aſſertion of King William's 
and Queen Mary's being King and Queen by Con- 


queſt, was injurious to their Majeſties Rightful Ti- 


tle to the Crown, inconſiſtent with the Principles 
on which this Government is founded, and tending 
to the Subverſion of the Rights of the People: And 
on the 25th of January, 1692. your Reſolution be- 
ing communicated to the Commons, was unani- 
mouſly agreed to. 

The laſt Part of this Article is, That o impute 
Reſiſtance to the Revolution, is to caſt Black and O- 
dious Colours on His Late Majefly and the ſaid Re- 
volution. My Lords, There are theſe Words in the 
Doctor's Sermon, of caſting Black and Odious Co- 
lours on His Late Majeſiy and the Revolution: 


They are in the Cloſe of a Sentence, which imme- 


diately precedes the Expreſſion of His Late Maje- 
ſty's diſclaiming the leatt Imputarion of Reſiſtance. 
Ir is impoſſible to miſtake the Place ; your Lord- 
ſhips will examine ir ; and from thence ler him take 
his Fate, Whether that Paſſage is applicable to 
what went before it, or to what follows after. 
Thoſe Words of caſting Black and Odious Colours, 
are ſo far from referring to His Late Majeſty's diſ- 
claiming the Imputation of Reſiſtance, that they con- 
clude the Sentence which went before it; in which 
the Doctor mentions New Preachers, and New 
Teachers, that broach'd abominable Poſitions, That 
the People have a Right to cancel their Allegiance at 
Pleaſure, to call their Sovereign to Account; and 
toho pretend to juſtify the horrid Murder of tbe Roy- 
al Martyr King Charles the Firſt, and endeavour to 


- skreen themſelves, and their vile Notions, under 


the Revolution. The Doctor having mention'd theſe 
New Preachers and their Doctrine, goes on: Our 


Adverſauries think they effeclually ſtop our Mouths, 


and have us ſure and unanſwerable on this Point, 
when they urge the Revolution of this Day in their 
Defence. But certainly they are the greateſt Ene: 
mies of that, and His Late Majeſty, and the moſt 


ungrateſul for the Deliverance, who endeavour to caſt 


| ſuch Blic and Odious Colours upon both; I pray, 


8 Anna 


my Lords, what does this refer to? Don't it clear 
the Revolution againſt the Venom of thoſe Milcre. 
ants, who publiſh ſuch villanous Aſſertions as theſe » 
But twas ob jected by a Learned Gentleman, What 
has a Miniſter to do to meddle with theſe Things 


If any Man offend againſt the Temporal, or Eccle. 


fiaſtical Laws, the Courts are open; the Magiſtrates 


are to puniſh. 
My Lords, I don't find, if this Doctrine holds 


that he muſt preach againſt any Thing : If he mult 


nor preach againſt any Thing which may be proſe. 
cuted, either in the Temporal or Ecclefiaſticy 
Courts, he muſt nor preach againſt any Offence 
that is forbid by the Ten Commandments, Per- 
haps it will be urg'd, that there are no ſuch People 
as theſe New Preachers, and New Teachers; that 
he is raiſing a Phantom, and then throwing it 
down ; He is only imagining Caſes, of which there 
are no Inſtances ; That there are no ſuch Men 
who endeavour to juſtity the Murder of King 
Churles, or defend it by the Revolution. We will 
ſhow there are roo many Inſtances of ſuch Perſons 
who make no Scruple to publiſh theſe Poſitions. 
and caſt Reflections on the Queen and Her Govern. 
ment, whom the Doctor has been defending. He 
is not the Perſon he has been repreſented ; he 
hath no diſloyal Thoughts about him: Sure I am 
he would rather die in Her Majeſty's Defence. We 
ſhall ſhow your Lordſhips, that there are ſich 
as run moſt vile Compariſons between the Revolu— 
tion and the moſt Execrable Murder of King Char/es 
the Firſt, and can find no better Difference between 
them, than this abominable Diſtinction of a IVer 
Martyrdom and a Dry One. 


Mr. Dodd. Y Lords, I am likewiſe a Coun- 
cil for Dr. Sacheverell; and 1 
cannot but think, by the ſame Arguments that 


have been uſed to maintain theſe Articles, any 


Book or Sermon, be it never ſo innocent, may be 
repreſented to be a Libel. 

The Gentlemen Managers of the Houſe of Com- 
mons, with Submiffion, have ſcarce any Three of 
them agreed in any one Principal Point; only in 
this moſt of them have agreed, That the Doctor is 
a Criminal before he is condemned. He has been 
in the whole Debate (generally ſpeaking ) ſo cal- 
led; the uſual Expreſſion having been, The Cri- 
minal at the Bar: This (as it is not uſual in other 


Places) would have been a great Diſcouragement to 


us that are his Council, and great Diſcouragement 
in his Defence, but that we conſider that the Judg- 
ment is your Lordſhips, and that by your Juſtice 
he muſt ſtand or fall. It has been repreſented, as 
if this Sermon had heen peruſed and approved by 
Lawyers; but this is only ſuggeſted, (as other Mat- 
ters have been) yet there is not the leaſt Proof 
thereof. We have had different Facts charged upon 


us; ſometimes we are taxed for having ſaid too 


much, and ſometimes for having ſaid too little, and 
not mentioning Things that were the proper Subject 
of the Day. | | 

My Lords, We apprehend theſe Matters are ob- 
jected for want of obſerving the Sermon ir ſelf ; for 
as it was preach'd on the Fifth of November, ſo 
your Lordſhips will find an Account given for 
a Leaf together, ſetting forth the horrible De- 
ſign of the Powder-Plot. Your Lordſhips will 
alſo find, both in the Body and Concluſion of 
the Sermon, Notice taken of our Deliverance on 


There 


this Day. 


— m 8 _ 
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There have been ſome Acts of Parliament cited 
by the Gentlemen Managers for the Houſe of Com- 
mons ; that of the 25th Henry 8. about the Supre- 
macy, which we apprehend is not to the preſent 
Purpoſe. It only aſſerts the Supremacy, that is, 
the Independency of the Crown, which was uſurp'd 
by the Papal Authority ; for ſurely King Henry the 
Eighth was a Prince that would as little bear the 
Doctrine of Reſiſtance, as any Sovereign that ever 
wore the Crowns of theſe Kingdoms. 

There have been many things ſaid by the Gentle- 
men of the Houſe of Commons that we heartily 
agtee with them in. The Revolution was a Caſe we 
all agree out of the general Rule; and ſo in every 
thing we ſay, we hope your Lordſhips will under- 
ſtand it. We neither do nor can underſtand it; 
it is againſt our Judgment and Intereſt to think 
otherwiſe. We are hearty Well-wiſhers to the Re- 
volution, and to the Happineſs of England, that is 
in a great meaſure built upon it. We agree the 
Law of the Land is the Meaſure of the Prince's Au- 
thority, and the People Rights; that in the Caſe of 
the Revolution, when the Laws were overturn'd, 
Ponery was coming in upon us, and Property ſigni- 
fed nothing: The People of England being invited by 
his lare Majeſty, did reſort ro the laſt Remedy; 
even that of Neceſſity; and that Neceſſity did in- 
duce Reſiſtance, and juſtify 'em in ir; and upon 
that Foot the Revolution ſucceeded. We totally 
deny that the Doctrine of Non-Reſiſtance, as laid 
down by the Doctor, and as aſſerted by him, was 
intended for the Pretender, or any other but Her 
Majeſty and Her Government; or can bę conſtru d 
4 thwarting the Revolution: His Aſſertions are Ge- 
neral; thoſe General Aſſertions will have their par- 
ticular Exceptions. 

Sure it has not, nor can be made out, that we had 
an Eye in favour of the Pretender in any Part of 
this Diſcourſe. Now it has been by ſome of the 
Gentlemen admitted to us, that the Doctrine in the 
main is Right; but, ſay they, you had your 
Thoughts, your Eyes on the Pretender. Now this 
is ſo very contrary to what the Doctor has aſſerted 
in his whole Sermon, that I hope there is no 
Ground for it: For the Doctor (as a Dutiful Sub- 
jet) takes Notice that Her Majeſty is the laſt of 
the Lineal Deſcent, as the Relict of the Royal 
Family ; which quite diſowns the Pretender and his 
Right. And can any one imagine, that in ſuch Ex- 
preſſions he could have an Eye to the Pretender? 
For if there be any Pretence of Title in the Pre- 
tender, it muſt be as a Deſcendant of that Family. 
But he takes Notice, that Her Majeſty is the only 
one left of that Family in a Lineal Deſcent, and I 
think that is enough to acquit the Doctor of ha- 
ving any Eye to Him beyond the Water. 

Having, my Lords, made theſe Remarks, I ſhall 
now conſider the Articles as they lye before your 
Lordſhips. In the Preamble to the Articles, there 
is Notice taken of Three Acts of Parliament. The 
firſt is the AF declaring the Rights and Liberties of 
the Subject, and ſettling the Succeſſion of the Crown. 
The Second is the Aﬀ for preventing Vexatious 
Suits againſt ſuch as ated in order to bring in their 
Majeſties, and for their Services. The Third is the 
Ad for paying the States-General of the United Pro- 
vinces their Charges for his Majeſty's Expedition into 
thit Kingdom, and for other Uſes. Theſe are the 
Three only AQ that are cited in the Preamble of 
theſe Articles : I ſhall ſay bur a Word to each of 
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Reſiſtance or Non- Reſiſtance; the whole 

and Tenor of that Act is upon the ———— 
ſettles the Crown upon the Vacancy of the Throne. 
It is faid, Whereas the late King james the Second 
having abdicated the Government, and the Throne 
being thereby Vacant, &c. There is no other Fat 
ſtated ; there is no mention of Refiſtance. Bur the 
Throne being Vacant, the next Head in that Att favs 

That King Ja mes having abdicated the Government, 
and their Majefties having accepted the Crown, did 
become Latoful King and Queen, &c. Theſe are the 
only Paſſages in that Act as to this Matter: Ir has 
preſerved rhe Liberties of the Subject; eſtabliſh d 
feveral Rights which are their Ancient Inheritance; 
told the People that the Throne was Vacant : and 
being fo, that their late Majeſties were Lawful and 

Rightful King and Queen, as undoubtedly we all 

agree they were. 

My Lords, The next Ac mention'd, is the 42 
for preventing Vexatious Suits againſt ſuch as ated 
in order to the bringing in their Iliſeſties, or for 
their Service. This goes further than the Bill of 
Rights ; but whoever reads it, will find, it is bur 
the ſame Ac in effect, that was Enxtted in the Reign 
of Edward III. after Edward II. was depos' d. It is 
a meer Act of Indemaity, an Act of Pardon for 
Officers Civil and Milicary. Ir only exempts them 
from Proſecution, that having been Tranſgreſſors 
againſt the ſtrict Rules of the Law, were ſubject 
to private Actions; and no leſs could be done than 
to exempt them from ſuch Proſecutions ; and there- 
fore that Law pardons all Actions of Treſpaſs that 
were committed upon that Occaſion. 

My Lords, The next Act taken Notice of is; 
That for paying the States General. Thar, I don't 
ſee, takes any other Notice; but is only for paying 
the Dutch 600000 l. for their Aſſiſtance to his Ma- 
jeſty at his coming into this Nation, for our Dzli- 
verance from Popery and Arbitrary Power. | 

Then the Preamble charges the Doctor with 
Preaching and Publiſhing the Sermon and Dedications 
and that is ſaid to be done with a wicked, ma- 
licious and ſeditious Intention, to under mine and 
ſubvert Her Majeſty's Government, and the Prote- 
flant Succeſſion as by Law Eſtabliſhed ; ro defame Her 
Majeſty's Adminiſtrution; 10 aſperſe the Memory of 
bis late Majeſty ;, to traduce and condemn the late 
Happy Revolution; to contradi# and arraign the Re- 
ſolutions of both Houſes of Parliament; to create 
Fealonſies and Diviſions among Her Majeſty s Sub- 
jets; and to incite them to Sedition and Rebe:hon: 
Thele are the Corollaries that are drawn from the 
Preamble of the Articles of Impeachment ; and 
theſe are the Facts which mult make thele Articles 
Criminal, or they can't be ſo at all. Theſe Facts 
we utterly abhor and deny, and fay we are not guilty 
of them; and hope it will ſo appear to your 
Lordſhips. | 

My Lords, I ſhall now come to the Firlt Article 
it ſelf} and (hall ſhortly ſpeak to the Three Diviſions 
of this Article: It conſiſts of Three Heads. The 
firſt is, That the Door Suggeſts and Maintains, 
that the Neceſſary Means uſed to bring about the 
Happy Revolution were Odious ant Unjuſtifirble. 
The ſecond is, That bis late M yeſty, in bis Declu- 
ration diſclaim d the leaſt Imputation of Reſiſtance, 
And the third is, That ro impure Reſiſtance to the Re- 
volution, is to caſt black and odious Colours upon his 
late Majeſty and the Revolution. 25 4 

As ro the firſt, That he Suggeſts, that the Neceſ- 


them. As to the Act called The Bill of Rights, I ſary Means uſed ro bring about the Revolution were 
don't find that that Act meddles with the Points of Odious and Unjuſtifiable ; My Lords, we can t have 2 
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better Anſwer to this, than atterly ro deny that we 
have made any ſuch Aſſertion: We have not done it 
in Words, nor in any Words that will bear that 
Conſtruction. We inſiſt, that as it can't be proved 
out of the Sermon, ſo neither out of any other Action 
of his Life, or any other Sermon by him Preach d. 
We ſay, that in no Part of his Sermon he has 
affirmed any thing of the Neceſſary Means uſed 10 
bring about the Revolution; that was a Point not fit 
for the Doctor to meddle with, the Legiſlature had 
taken Care of that. On the contrary, we have all 
along endeavoured in that Sermon to clear the Re- 
volution and his late Majeſty (and we hope we 
have done it effectually) from the black and odious 
Colours which their greateſt Enemies had endea- 
vour d to caſt upon them. To this Part of the Ar- 


ticle we have pleaded Not Guilty. We have denied 


the Fact; it has not been proved upon us; the 
Sermon don't prove it, nor does the Dedication 
prove it; but they prove quite the contrary, as by 
ſeveral Paragraphs of the Sermon compared toge- 


ther will appear. 


The ſecond Diviſion of this Article is, That his 
late Majeſty, in his Declaration, diſclaim d the leaſt 


nputation of Reſiſtance. This Fact we do acknow- 


ledge, if it be underſtood as the Doctor explains it, 


and proves it by the Declaration it felt. We take it 


to be very juſt and true; the Reſiſtance the Doctor 
mentions, being ſuch a Reſiſtance as tends to Con- 


| queſt only, as by the Words plainly appear, which 
are Printed, and referred to in the Sermon. It can 
have no other Confideration, or Meaning, as will 


appear to any that read that Part of the Sermon 
with any Candor, or any Iagenuity. The Dottor 
has taken Care to expreſs it in Words, that there 


might be no room for Exception. His Highneſs de- 


clares, in Oppoſation to thoſe who give out, that we 
intend to Conquer and Inſlave theſe Nations, that we 
hade thought fit to add a few Words to cur Declara- 
tion It is nct to be imagined that either thoſe who 


have invited us, or thoſe who are already come 10 


alfift us, can join in a wicked Attempt of Conqueſt, 
to make void their own lawful Titles to their Honours, 
Eftates and Intereſts. And undoubtedly it is 10. 


He did not come to Conquer and Enflave us, but 


to make us a Free People; to preſerve and reſtore 
our Religion, Laws and Liberties z which, my 
Lords, with humble Submiſſion, has been the Senſe 
of the Nation; and Notions of a different kind, and 
ſuch Aſſertions in Printed Sermons, have been Anim 
adverted upon. 
Now if the Doctor, having his Eye in that Ex- 
preſſion on the Matter of Conqueſt that others had 
inſinuated, and that the late King did diſclaim any 
ſuch Pretence, did expreſs the ſame by Reſiſtance, 
the Expreſſion, we hope, is applicable to the SubjeCt- 


Matter that was before him, and ought not to be 


wreſted or turn'd to any other Purpoſe. Nothing 
can ſhew more his Meaning than his own Quotation : 
He refers to King IVilliam's Declaration, to juſtify 


him in that Matter. 


The next Head is, That fo impute Reſiſtance to 
the ſaid Revolution, is to caſt black and odious Colours 
upon his late Majeſty, and the ſaid Revolution. This 
we likewiſe utterly deny to have Maintained ; we 
have faid no ſuch Thing quite thro' the Sermon; 
we have not taken upon us to meddle with that 


Point: It was an improper Subject for him to med- 
dle with. The Doctor neither affirms, nor ſays any 


thing of thoſe that impure Reſiſtance to the Kevolu- 


5 tion; but thoſe which the Doctor intended, and 
which are plainly meant, if the preceding Words 
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muſt be the Words to which the Sub 
Concluſion of the Sentence relates, then rom — 
ſons of dangerous Diſpoſitions, that place the Power 
in the People; that pretend to a Power to call their 
Sovereign to an Account at their Will and Pleaſure. 
Poticions that are condemned by the Laws of the 
Church and Stare, and then vouch the Revolution 
in Defence of theſe Principles. Theſe are the Per. 
ſons mentioned and intended by the Doctor, whoſe 
Principles and Practices caſt black and odious Colours 
upon the Revolution. | 

My Lords, The Doctor, we own, in his Sermon 
has aſſerted this general Propofition, vis. Abſo.ure 
Obedience in all things 1 awful to the Supreme Power 
and the utter Iliegality of Reſiſtance of the Supreme 
Power upon any Pretence whatſoever. And this be- 
ing the Article, if we underſtand ſome of the Gen. 
tlemen of the Houſe of Commons aright, on which 
the whole Impeachment turns ; and that if we 
were clear of this Article, there would be no Rezx- 
ſon to follow us upon the others; it gives us 
1 to enlarge a little further upon this 

oint. 

My Lords, Non-Refiſtance in general we do aſſert 
as a Rule; yet we agree there is an Exception im- 
plied in that Rule, and that Exception, we fiy, 
was the Cale of the Revolution. When this general 
Rule has an Exception in it, it muſt be in a Caſe of 
the utmoſt Neceſſity implied, and is not expreiled 
ſtated, or determined in any Law or Act of Parliz- 
ment that I know of, except in the Particular herein 
after · mentioned. 

My Lords, This Doctrine is agreeable to the: 
Scriptures; is Taught by the Church of Exgland in 
her Homilies, Articles and Injunctions; by Her Bi- 
ſhops and Fathers; and in all Admonitions we have 
had from the Biſhops and Paſtors of the Church 
from time to time. I ſhall not name them, ſome 
of them have been named. We ſhall produce Ser- 
mons Preach'd before Her Majeſty, your Lordſhips 
and the Houſe of Commons, on the moſt ſolemn Oc- 
caſions, where this Doctrine has been fully aſſerted, 
even beyond what the Doctor has laid down. Both 
your Lordſhips and the Commons have returned 
Thanks to the Biſhops and Clergy that have Preach'd 
them; and therefore we can't apprehend our ſelves 
to be worthy of this Reprehenſion. We ſhall pro- 
duce them in Evidence, and vouch Authorities be- 


fore the Reformation, and in the Infancy of it: 


The Homilies which are allowed by the Church 
and Eſtabliſh'd by ſeveral Acts of Parliament. 

This we take to be agreeable to the Laws and Sta- 
tutes of the Realm. The Law makes it High 
Treaſon, for particular Perſons to Reſiſt the Supreme 
Power. 

The Spencers in Edward the Second's time af- 
ſerted, That if the King did not Govern well, the 
People might remove him, and that by Force; but 
that was condemned by two Acts of Parliament, in 
E. II. and E. III's Reign. The Act of 25 E. III. that 
famous Act that has been the Standard for Treaſon 
for many Ages, is agreeable to the Doctor's Aſſer- 
tion; and when there were Breaches made in that 
Law in Queen Mary's Time, thoſe Acts were again 
repeal'd : Now I need not repeat, that to reſiſt the 
Executive Power, and the Perſon of the King by 
that Act, is compaſſing his Death, and levying War 
againſt him. They have always look d upon it, that 
Reſiſting the King is levying War, it is a compaſ- 
{ing and imagining the Death of the King; I ſhall 
therefore ſay no more on that particular Act of Par- 
liament, but come to later Times. 
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ln the Act of 12 Car. II. Cop. 30. it is declared. 
That it is the Undoubted and Fundamental Law of 
this King dom, that neither the Peers of this Realm, 
mor ile Commons, nor both together, in Parliament 
or out of Parliament, nor the People collectively or 
repreſentatively, nor any other Perſons whatſocver, 
cover bad, have, or ought to huwe any Coercive Poto- 
er over the Perſons of the Kings of this Realm. 
Here is a Declaration as full as can be, I am ſure as 
full as the Doctor's Sermon; and yet this Declara- 
tion, I do agree, muſt have an Exception in a Caſe 
of the utmoſt Neceſſity: And I hope there is as 
much Reaſon to allow the Dottor an Exception, as 
in this Ac of Parliament. f 

The next Act is the Corporation Act, 13 Car. II. 
in which all the Officers of Corporations are direct- 
ed to Swear, That they do believe, That it is not 
lawful, upon any Pretence whatſoever, to take Arms 
againſt the King. Here is as full a Declaration to 
be made by all the Magiſtrates of Corporations, as 

eneral Words can carry, and yer I would be under- 
tood in every one of theſe, that there is an Excepti- 

on of Neceffiry ; but whether the Doctor was a 
_ Judge of that Neceſſity, I ſhall take Notice 
by an 
I he _ is the Militia Act, 13 and 14 Car. II. and 
there is the ſame Declaration ro be made by every 
Lord-Lieutenant, Deputy-Leiutenant, Officer and Sol- 
dier, That it is not lawful, upon any Pretence what- 
ſerver, to take Arms againſt the King. And the Pre- 
amble of that Act is ſtronger, tor in the Preamble of 
that Act it is declared, Thar both or either of the 
Houſes of Parliament, cannot nor lawfully may raiſe 
or levy any War, offenſive or defenſive, againſt his 
Majeſty, bis Heirs, or lawful Succeſſors. 

The next Act is the Act of Uniformity 13 and 
14 Car. I. 

The next is the Act for Select Veſtries, which 
enjoins all Deans, Parſons, &c. to make this De- 
claration, That it is not lawful, upon any Pretence 
whatſoever, to take Arms againſt the King. 

The next Act is the Act of Atlociation, where- 
by all Perſons are engaged to ſtand by and affiſt one 
anot her, againſt all his Majeſty's Enemies, without 
any Limitation. 

The next is the At which eſtabliſhes the Abjura- 
tion Oath, 13 and 14 W. III. which was taken in the 
late Reign, and the Acts of 1 and 6 of Her Maje- 
ſty's Reign, whereby 4/ Perſons in Office are to 
ſwear to defend the King and Queen, to the uttermoſt 
of their Power, againſt all Traiterous Conſpiracies 
and Attempts whatſoever, which ſhall be made againſt 
Her Perſon, Crown or Dignity. And that thele 
Words may have the plain Senſe put upon them, 
They are to declare that they make that Recognition, 
Acknowledgment, Abjuration, Renunciaticn, and 
Promiſe, beartily, willmgly, and truly, upon the true 
Faith of a Chriſtian. Now this Reſiſtance can't be 
agreeable to this Abjuration, for to reſiſt is not the 
way to Defend. 

My Lords, We think that the Doctrine of 
Non-Refiſtance, as a general Propoſition, is war- 
ranted by the Laws of the Land ; and when there 
is an Exception implied therein, muſt only be de- 
termined by the Wiſdom of the Nation, and not 
by any one Doctor or private Perſon whatſoever. 
The Doctor's Propofition is about Non-Refiftance 
of the Supreme Power, and we have no Reaſon to 
take a greater Weight upon us than the Words of 
our Sermon; and whatever Conſtructon may be 
put upon it, in Relation to the Executive Power, 
yet the Propofition holds as to the Supreme Power, 
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which is all the Doctor has aſſerted. The Supreme 

ower is the Queen and Parliament, and to this Su- 

reme Power the Doctor has preſs d the utter Un- 
awtulneſs of Reſiſtance; and I have not heard it 
faid by any that it is lawful to teſiſt the Queen in 
Parliament. Here is the Strength of the Nation, 
and here there ought to be a Standing Obedience, 
otherwiſe it is ſetting up the People to be Judges, 
and not the Collective Body of the People aſſem- 
bled in Parliament. 

My Lords, In a particular Caſe of the utmoſt 
Neceſſity, what Conſtruction muſt be made as an 
Exception out of the General Rule, muſt be left to 
Time and Circumſtances (when ſuch a Caſe ſhall 
happen) to determine, and muſt be determined by 
the Wiſdom and Strength of the Nation, if ever 
ſuch a Caſe ſhould happen, which I hope never will 
more. 
| There is indeed one Exception made in one par- 
ticular Caſe in the Bill of Rights, where it is En- 
acted, That if the King or Queen ſhall be reconciled 
to the See of Rome, or profeſs the Popiſh Religion, 
or marry a Papiſt, then ſuch Perſon ſhall be exclu- 
ded to inherit the Crown, or have Regal Power in the 
Reulm, and that the People ſhall be ab ſolved of their 
Allegiance. And this I take to be the firſt ſtared and 
determined Exception to this general Rule that ever 
was made in any Act of Parliament. 

My Lords, We think the Government can ſcarce 
be juſt to it ſelf, that don't encourage and com- 
mand this Obedience, this Non-Reſiſtance. This 
is a Rule profitable to all Governments, let the 
Nature of them be what they will; it is for the 
Peace and Quiet both of Church and State. It 


would be wite Work to have the Exception to this 


Rule ſtared by every one that comes into a Pul- 
pit. I know not whether it would nor be High 
Treaſon in them to do it, ſure I am, it would be a 
high Crime: And if theſe Points are doubtful or 
diſputable (as at leaſt muſt be agreed) ſure they are 
no Grounds for an Impeachmenr. 

What DoQtrines ſhould a Miniſter of the Church 
of England preach, if not thoſe that are delivered 
in the Scriptures, and in the Doctrines of the 
Church? Muſt he ſearch another Rule than the 
Scriptures, the Laws and the Fathers of the Church, 
have laid down? Muſt he tell the People, that the 
Doctrine of Non-Reſiſtance of the Supreme Power 
is the DoQtine of the Church of Eland? Or muſt 
he limit this Rule, and ſtate the Exceptions to it? 
Sure this would be very ſtrange for the Doctor to 
do : He muſt tell them Refiſtance is unlawful, but 
there is an Exception to that Rule ; but whar that 
Exception is, I mult not tell you, but you muſt find 
it out as you can. Is not this to pick Holes in the 
Duty and Allegiance of the Subject, and would 
look like the Blind leading the Blind. 

My Lords, We think it would be a very ſtrange 
thing for a Miniſter of the Goſpel to diſtinguiſh in 
this Caſe: It would not be allowed him, it would 
be an Offence for any Preacher to do it. He muſt 
preach the general Propofition, he muſt inculcate 
the General Rule, and he muſt preach in the Words 
that the Laws of God, and of this Land, have de- 
Jivered it in; he muſt not vary it, to find Mean- 
ings to help the People, like a good Caſuiſt, to di- 
{tinguiſfthemſelves out of their Allegiance. | 

Now fo far we apprehend is the whole Sermon of 
the Doctor's to be underſtood, as not razing the 
Foundations of the Government, not inciting to Re- 
bellion, but preaching Obedience to the Laws of God 
and Man. It is a great Misforkune for the Doctor 
, ro 
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to be repteſented as preaching this Doctrine for the 


{ike of the Pretender. We think at leaſt it may be 


a Comfort to him, that there is not a Syllable of 


Proof or Truth in it; and that on the contrary, the 


oQor diſclaims all Right in the Pretender, by al- 
erting and acknowledging Her Majeſty's Right, and 


expreſſing a paſſionate Concern, that Her Majeſty 


is the Relict of the Royal Family. 8 
We have given all the Aſſurance of our Fidelity 


the Law demands, we have taken the Oath of Ab- 
ſuration, and been always ſubmiſſive to her Maje- 
lty, and the Laws of the Nation, given all the Se- 
curity of our Allegiance and Loyalty that the Go- 


. Yernment required. 


The Door fully declares his Meaning in this 
Sermon : Does he not all along ſubmit to the Go- 
vernment, and pray for the Queen and Government? 
He has cone it in ſeveral Places of his Sermon, 
particularly in one Place, which will carry a great 
Weight in it. hat (Nys he) I have thus — 


. ſpoken, ] hope is as much without Offence, as it pro- 
. ceeds from a tender Concern for Her Majeſty s Per- 


ſon, and a hearty Zeal for the Safety of our Church 
and Conſlitution. Surely after this Declaration, in 
Common Juſtice, there ought to be no Conſtruction 
of a Man's Meaning made by Inference. Here is a 
full Declaration, that what he has done he has done 
in Service and Zeal to Her Majeſty and the Con- 
ſtitution in Church and State. | 
When there is not through the whole Sermon any 
plain Words to ground ſuch a Conſtruction, when 
there is not the leaſt Proof offered, but only by ſuch 
forc'd ConſtruQtions. when different Words are pick d 
out from different Places, and Words fo diſtant are 
joined together ro make up Sentences ; and then 
Arguments framed, and Concluſions drawn from 
thoſe Sentences to make good the Impeachment, 
we think it is much too hard, and hope ir never 
will be endured, to pick Part of a Line here, and fix 
or eight Lines after to pick part of another, and to 
Join the Concluſions of one Sentence, and the Be- 
zinning of another; this would be ro confound all 

eaſon and Underſtand ing whatſoever. This we 
rake not to be a right way of Reaſoning, nor a pro- 
per Evidence to maintain an Impeachment, and we 
hope your Lordſhips will therefore acquit the 
Doctor of this Article. 


Mr. Phipps. Lords, I am alſo affign'd by 

M your Lordſhips to be one of 
the Council for Doctor Sacheverell, who, I beg 
leave to ſay, I cannot yet think to be a Criminal; 
and, when we have been heard, I hope your Lord- 
fhips will not think him ſuch. 

I do admit, as the Caſe is ſtated by the Gen- 
tlemen who are the Managers for the Commons, 
that it is a Cauſe of very great Moment, and is 
worthy of your Lordſhips Determination, becauſe 
it deſerves the greateſt Deliberation; ir being a 


Cauſe as conſiderable in its Conſequences to Her 


Majeſty, the Church, and theſe Kingdoms, as ever 
came before your Lordſhips. And therefore, fince 
it has been the Doctor's Misfortune to incur the 
Diſpleaſure of the Houſe of Commons, and to lye 
under the Weight of an Impeachment by that Great 
and Honourable Body, it is his greateſt Comfort 
(next to his being Innocent) that he has the Honour 
to have your Lordſhips for his Judges, and the Op- 
portunity of ſo publick aVindication of hisInno- 

cence ; for he does not doubt to give your Lord- 


ſhips, and all by whom we have the Honour to be 


heard, full Satisfaction, that he is not Guilty of 
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any of the Crimes charged upon him in any or ei- 
ther of the Articles. 

My Lords, We agree with the Managers, that 
his late Majeſty, when Prince of Orange, did, with 
an armed Force, undertake a glorious Enterprize 
tor delivering the Kingdom from Popery and Slave. 
ry. We admit, that divers Subjects well affected 
to their Country joined with and aſſiſted him in 
that Enterprize; and that the Enterprize being 
crown'd with Succeſs, the late happy Revolution 
took Effect, and was Eſtabliſh d. We alſo admit 
that the bleſſed Conſequences of the Revolution are 


the Enjoy ment of our * and Laws, the Pre. 


ſervation of Her Majeſty's Perſon, the many Advan- 
tages ariſing by Her Majeſty's wiſe and glorious 
Adminiſtration, the Proſpect of Happineſs to fi. 
ture Ages by the Settlement of the — and 
the Union of the two Kingdoms. 5 

But there are other Matters ſuggeſted in the Pre- 
amble, in which we differ with the Gentlemen of 
the Houſe of Commons ; for it is therein alledg d 
That Doctor Sacheverell Preach'd and Publiſh'd his 
two Sermons with a malicious and ſeditious Intention 
to Undermine the Government and Proteſtant on 
celſion, to Defame Her Majeſty's Adminiſtration, tg 
Aſperſe the Memory of His late Majefly, and Ira. 
duce and Condemn the Revolution, to Arraign the 
Reſolution of both Houſes of Parliament, to create 
Fealouſies and Diviſions among Her Majeſty's Sub- 
jeds, and to Incite them to Sedition and Rebellion, 
And all this we torally deny. 


The Offences charged upon the DoQtorare of a very 


high and heinous Nature, and the greater the Crimes 
ate with which a Man is charged, the clearer and plain- 
er ought the Evidence to be to maintain and make 
good that Charge. And to make the DoQtor a Cri- 
minal within theſe Articles, every Branch of the 
Articles muſt be prov'd as they are laid. It muſt 
be prov'd that he Preach'd and Publiſh'd theſe Ser- 
mons with ſuch wicked, malicious and ſeditious 
Intention, as is alledg'd in the Preamble; and the 
Proof ought to be plain and poſitive ; for the Laws 
of England have ſo guarded the Perſons and Pro- 
perties of the Subjects, that their Lives, Liberties, 


or Eſtates, cannot be ſubject to Forfeiture, or Re- 


ſtraint, by uncertain or conjectural Evidence, by 
ftrain'd or unnatural Inferences, Inſinuations, or Inu- 
endo's. And altho* I could cite many Authorities 
and Determinations in the Courts of Weſtminſier- 
Hall, wherein the Judges have expreſs'd their Dillike 
and Deteſtation of Convicting Men of Offences, ei- 
ther Capital or Criminal, by Inuendo's or Inferen- 
ces; yet I forbear to trouble your Lordſhips with 
any of them, becauſe I have an Authority Superior 
to them all ro warrant what I have ſaid, and that 
is the Determination and Reſolution of your Lord- 
ſhips in Sir Samuel Barnardiſtons Caſe, which ha- 
ving been read by Sir Simon Harcourt, I forbear to 
trouble your Lordſhips with a Repetition of ir. 

The next thing therefore to be conſidered is, 
Whether the Sermons were Preach'd with ſuch ma- 
licious and ſeditious Intention as is aſſerted in the 
Preamble, and if there be ſuch plain, dire& and 
poſitive Proof, as is by your Lordſhips Determina- 
tion, in Sir Samuel Barnardiſton's Cate, declared to 
be neceſlary. 

But before I come to ſpeak to any particular 


Article, I beg leave to obſerve ſomething, which 


though it hath not been made a particular Charge 
againſt the Doctor in any one Article, yet ir has 
been urged and infinuated almoſt by every one of the 


Managers of the Houſe of Commons to enforce 
every 
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every Article, and that is, That notwith ſſanding the 
Dofor's Expreſſion of Lopaliy to the Queen, yet bis 
Intention is to bring in the Pretender. | 
It has been Objetted, as I apprehended (and I 
beg Pardon if I am miſtaken) © that the Doctor 
© confines his Doctrine of Paſſive Obedience and 
Non. Reſiſtance to a Jure Divino King or Queen, 
and that from thence it was eaſy to underſtand 
« againſt what Queen the Doctor excites the Peo- 
« ple to take up Arms”. If the Queen, who has 
an Heredirary Right, and alſo a Right confirm'd 
and eſtabliſh'd by Act of Parliament, cannot be ſaid 
to be a Jure Divino Queen, I do not know who 
can. I did not think that the Doctor, who Aﬀerts 
the Hereditary Right of the Queen, could he 
charg d with an Intention to bring in the Pretender. 
am in your Lordſhips Judgment, whether the de- 
nying Her Majeſty's Hereditary Right be not the moſt 
likely way to bring him in: For I ſubmit to your 
Lordihips, whether the denying the Hereditary 
Right of the Queen, be not to ſuppoſe an Heredi- 
tary Right in ſomebody elſe ; and whether that 
does. not leave a Way open (when the Queen's Ene- 
mies are ſtrong enough) to bring in that Perſon in 
whom the Hereditary Right is ſuppos d. 
It is Aſſerted, That the Doctor's pretended 
* Zeal is for Her Majeſty, but his real Zeal is for 
the Pretender: It is hard to ſay a Man means 
* contrary to what he ſpeaks, and that, though he 
« declares that the Safety, Rights and Eſtabliſh- 
ment of Her Majeſty's Government, with thoſe 
* of the Church, are the things which he fo earneſt- 


ly contends for, and are his only Aim and Intenti- 
* on ; and though he prays that God will Preſerve 
* Her Majeſty, for the Comfort and Support of the 
* Church and Nation, yet it is ſuggeſted that his 
* chief Aim and Defign is to Dethrone Her Majeſty, 


© to ſer the Crown upon the Head of the Pretender, 


© and to eſtabliſh Popery, or at leaſt a Church in- 


dependent on the State. And altho' he Preaches 


* up Paſſive Obedience and Non Reſiſtance under Her 


* Majefty's happy Adminiſtration, yet it is object- 


* ed he ſtirs up the People to Rebellion, and 


* means Non-Refiſtance and Paſhve Obedience 


„to the Gentleman on the other fide the 
Vater. 


I do agree theſe Things have been urg'd with 
great Ingenuity, but what Proof, what Evidence is 
there of any of theſe Matters thus ſuggeſted ? 

My Lords, By the Law of Eng/aud Men are not 
to be Harangu'd out of their Lives, Liberties or 
Eſtates, bur, as I have obſerv'd, ir muſt be plain 


and poſitive Proof alone that can ſubject them to a 
Forfeiture : And I ſubmit to your Lordſhips, where 


a Man affirms a Thing in his Sermon, it an Aver- 
ment by any Body elſe that he means quite the con- 
trary, be a ſufficient Evidence to Convict a Man of 
High Crimes and Miſdemeanors. 

There is another Matter which I confeſs puts me 
under a great Difficulty, to determine which way to 
apply our Defence to the firſt Article, and that is 
the different Conſtruction which the Gentlemen of 
the Houſe of Commons have made of that Part of 
the Doctor's Sermon, on which the firſt Article is 
founded. The Gentlemen that ſpoke to the fiſt 
Article (if I apprehend them right) affirm, * That 
* the Doctor aſſerts an unlimited Obedience, and 
© the utter Illegality of Reſiſtance to the Queen, as 
* the Supreme Executive Power, and that ſuch an 
* Aſertion was a Reflection upon the Revolution, 
* which was brought about by the Reſiſtance that 
* was given to the late King James. And all their 


Vol. IV. 


The Tryal of Dr. HEN RT SachEVRRELL. 


Arguments on the firſt Article were grounded on 


857 
this Aſſertion. But a very Learned Gentleman, 
who ſpoke Yeſterday to the fourth Article, was 
pleas d ro object, That tho the Doctor Aﬀerred 
3 the utter Illegality of Reſiſtance to the Supreme 
Power, yet he had no where Aſſerted the utter 
* Illegality of Reſiſtance to the Queen, thereby 
leaving himſelf at liberty to reſiſt the Queen, 
and bring in the Pretender. 

Nov the Queſtion is, which of theſe Conſtructi. 
ons we muſt believe; if the Conſtruction made by 
the Gentlemen who ſpoke to the firſt Arcicle bz 
true, then the Doctor has taken that Care of Her 
Majeſty's Perſon which he ought, by aſſerting the 
utter Illegality of Reſiſting Her, and hath not left 
himſelf at liberty to rake up Arms againſt Her Ma- 
jeſty to bring in the Pretender; and fo the great Ob- 
jection made againſt the Doctor by the Learned 
Gentleman who ſpoke to the fourth Article falls. 
But if his Conſtruction prevails, there is no Relle- 
Ction on the Revolution, and the firſt Article falls 
to the Ground; for the Reflecting on the Revoluti- 
on can be only by aſſerting the Illegality of Reſiſt- 
ance to the Queen, as the Supreme Executive Pow- 
er; becauſe the Reſiſtance which brought about the 
Revolution was made to the late King James only, 
and not againſt the Legiſlature: But whichſcever 
of theſe Gentlemen your Lordſhips ſhall be of Opi- 
nion is in the Right, I beg leave to ſay, that this 
may certainly be concluded and inferr d, That the 
Conſtruction of that Sentence muſt be very doubt- 
ful, in which ſuch Learned Men differ, and con- 
ſequently cannot be a Charge ſufficient and certain 
enough to ground à Conviction for High Crimes 
and Miſdemeanors. Theſe Matters being ſubmitted 
to your Lordſhips Judgment, I come next to con- 
ſider the Articles themſelves, and ſhall humbly pro- 
poſe to your Lord ſhips Conſideration what I have 
to offer in Anſwer to them, and ſhall take Notice 
of the ſeveral Branches of the reſpective Articles, 
which the Doctor mentions in his Anſwer to 
them. 

As to the firſt Branch of the firſt Article, which 
charges, the Doctor does Saggeſt and AMaintain, 
that the neceſſary Means uſed 10 bring about the 
happy Revolution were Odions and Unjuſtifuuble ;, the 
Doctor denies there are any ſuch Expreſſions in his 
Sermon at St. Paul s: And I beg leave to lay, that 
there is not one Paragraph or Sentence in his Ser- 
mon that can ſupport this Charge; the Neceſſary 
Means uſed to bring abont the Revolution nor being 
once mentioned in his Sermon; and therefore I ar firſt 
doubred whether I had the right Sermon ; for I 
could no more find that Sentence in the Doctor's Ser- 
mon at St. Paul's, than one of the Learned Mana- 
gers could find a Text of Scripture, quoted by the 


Doctor, in his Bible. 


One of the Gentlemen who ſpoke to this Article, 
was pleas'd ro admit, that the Words charged in 
this Part of the Article are not in the Doctor's Ser- 
mon, bur ſaid there are Words that are 7antamo.unt ; 
ſo that this Branch is to be proved by Inuendo s, and 
yet they have not been pleaſed to let us know 
what thoſe Words are which do amount to the 
ſame Signification, and we deny there are any 
ſuch Words. 

The laſt Part of the firſt Article (for I ſhall 
conſider that next, becauſe ir relates to the Revo- 
lution) charges, chat the Doctor does Suggeſt and 
Maintain, that to impure Reſiſtance to the Kevolu- 
tion, 1s 10 caſt Black and Odions Colours upon his 
Majeſty and the Revolution, In anſwer to which | 
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muſt beg leave to take notice, that the Words of 
the Sermon are here tranſpos d and miſplac'd ; for 
the Doctor does not ſay, that to impute Reſiſtance 10 
the Revolution is 10 caft Black and Odious Colours 
upon bis Majeſty and the Revolution; bur he ſays, 


that to urge the Revolution to juſtify the Doctrine of 


Dethroning and Murdering of . Princes, is to _ 
Black and Odious Colours on his Majeſty and the 
Revolution; for the Doctor in Page 11th, ſays, 
that © the New Preachers and New Politicians pre- 
tend to have a Power to cancel their Allegiance 
at Pleaſure, to call their Sovereign to an Account 
* for High-Treaſon, to Dethrone and Murder him 
“ for a Criminal, as they did the Royal Martyr by 
A Judiciary Sentence, and that to Juſtify this 


„Doctrine, they urge the Revolution of this Day: 


But, ſays he, they are the greateſt Enemies of thut, 
and his late Majeſty, and the moſt ungrateful for the 
Deliverance, who endeavour to caſt ſuch Black and 
Odious Colours upon both; to that what he ſays 1s 
no more than that to Juſtify rhe calling the Sove- 
reign to an Account for High- Treaſon, and the De- 
throning and Murdering of him, by the Revolu— 
tion, is to caſt Black and Odious Colours upon 
both. And is there any Body that has any Reſpect 
for the glorious and happy Revolution, that has any 
Regard for the Preſervation of our Conſtitution, 
can lay leſs? Can there be a greater Reflection on the 
Revolution, than to urge That in Vindication of the 
Rebellion in Forty One, as if the Caſes were alike ? 
I humbly ſubmir it to your Lordſhips, if there 
be any Thing in his Sermon that ca be conſtru'd 
to refiect on the Revolution, if the Words be ta- 
ken according to the Natural and Genuine Senſe of 
them; nor can it be thought the Doctor would caſt 
the leaſt Reflection upon it: Can it be imagined, 
that he who is a Member of Magdalen Coilege in 
Oxford, ſhould ſo ſoon forget the Attempts that 
were made on their Liberties, and would reflect on 
the Revolution, by which not only he and the reſt 
of the Fellows of that College, bur all the Colleges 
in both the Univerſities, nay, all Her Majeſty's Pro- 
teſtant Sub'eats, now enjoy their Religion, Rights 
and Liberties? That he who is a Church-of-Exg- 
land. Man ſhould calumniate the Revolution, by 
which the beſt Eſtabliſhd Church in the World is 
preſerv'd from Popiſh Super ſtition and Idolatry? 
That be who contends ſo earneſtly for the Preſerva- 
tion of our Conſtitution, ſhould caſt Black and 
Odious Colours on thar, by which alone the Suc- 
ceſſion is ſettled and ſecur d in the Proteſtant Line, 
and Her Majeſty is now Lawfully and Rightfully 
ſeated on the Throne of Her Royal Anceſtors, or 
which the Doctor prays, and I hope we all join 
with him, thut ſhe may lung continue for the Support 
and Comfort of this Church and Nation? No, my 
Lords, it is not the Revolution in 1688, but the 
Revolution in 1648, that he endeavours to blacken, 
and the Principles by which that was brought to 
paſs, thoſe Principles which made Rebellious Sub- 
j<cts take up Arms againſt one of the beſt Princes 
that ever Sway d the Sceptres of theſe Kingdoms; 
thoſe Principles which brought that Pious Martyr 
to the Block, Baniſh'd the Royal Family, and ſet 
an Uſurper upon the Throne; this is the Dethro- 
ning, this is the Murthering which he means : And 
cin any Colours be too Black, any Colours too 
Odious for ſuch Crimes? No doubt, my Lords, 
they cannot; and therefore inſtead of charging the 
Doftor with reflecting on the late happy Revolution, 
hope your Lordſhips will be of Opinion he vindi- 
cates it in the higheſt degree, when hediſtinguiſheth 
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it from that in 1648, and ſhews what a wide Diffe. 
rence there 1s between them. 

As to that Part of the firſt Article which ſiys 
That his late Majeſty, in bis Declaration, dif, claim d 
the leaſt Imputation of Reſiſtance ; If the Docor 
had not Explain'd himſelf, it is humbly ſubmitted 
how far he is juſtified by his Majelty's Declara- 
tion. The Declaration ſays, We have thought fit to 
go over to England, and to carry with us a Force 
ſufficient, by the Bleſſing of God, to defend us from 
the Violence of evil Counſellors ; and that his Expe. 
dition is intended for no other Deſign but to have 


a free and lawful Parliament: So that this Expe. | 


dition was to have a Free Parliament, and his For. 
ces were to defend him from the Violence of Evil 
Counſellors, in carrying on that glorious Deſign , 
and when the late King James Abdicated the Go- 
vernment, what Reſiſtance was it to ſupply the 
Vacancy, by ſettling his late Majeſty on the 
Throne? 80 

in Conſtruction of Words and Sentences, if any 
part be ambiguous, and may be taken in a double 
Senſe, it ought in favour of Life and Liberty to be ta- 
ken in the beſt Senſe. But when the Author declares 
what his Senſe is, what he means by it, there it can- 
not be taken in any other Senſe than that: And this 
is tie Doctor's Caſe; for he ſhews, both in his Ser- 
mon, and by a Note printed at the Bottom of the 
Page, that by Reſiſtance he means ſuch Reſiſtance 
as tended to a Conquelt : And is he not juſtified in 
that by his Majeſty's Declaration, wherein he dif: 
owns the wicked Attempt of Conqueſt? And by the 
Vote of both Houſes of Parliament,who ſo highly re- 
ſented the Deſign of making that Expedition a Con- 
queſt, that they ordered a Pamphlet which attempt- 
to prove it ſuch, to be Burnt by the Common 
Hangman ? 

And therefore, if the general Words would hare 
carried ſuch a Reflection, yet the Clauſe which ex- 
plains it, being Printed with it, prevents ſuch a 
Conſtruction; tor there is no Reaſon to apprehend 
any Danger from the Poyſon, when the Antidote is 
adminiſtred at the ſame Time. Thus, my Lords, | 
take it, I have anſwered every Branch of this Arti- 
cle, and ſhewn, that there are not any Expreſſions in 
the Sermon, that can Warrant or Support any Part 
of it ; But, from what I obſerv'd from the Gentle- 
men who are the Managers, and ſpoke to this Ar- 
ticle, the great Foundarion and Streſs upon which 
this Article depends, is in the Sentence in Pag. II. 
of the Doctor's Sermon, where he ſays, The Grand, 
Security of our Government, and the very Pillar 
upon which it ſtands, is founded upon the ſleady 
Belief of the Subjects Obligation to an abſo/ute and 
unconditional Obedience to the Supreme Power in all 
things lawful, and the utter Ilegaliiy of Reſiſtance up- 
on any Pretence whatſoever. But] take it, the Charge 
in this Article can never be ſupported by any Words 
in this Sentence; for it is Evident, that the abſo- 
lure and unconditional Obedience, which he fays 
Subjects are obliged to, is to the Supreme Power 
in all things lawful; and the utter Illegality of Re- 
ſtſiance upon any Pretence whatſoever, (being in 
one and rhe ſame Sentence) muſt be intended to be 
of the Supreme Power in all Things lawful ; fo 
that it is no more than if he had ſaid, Tis utterly 
Illegal, upon any Account whatſoever, to reſiſt the 
Supreme Power in Things lawful. Can any Apho- 
riſm be truer than this, viz. That where the Thing 


commanded by the Supreme Power is lawful, the Re- 


ſiſlance given to it muſt be unlawful ? And this is 
all the Doctor hath aſlerted in this Paragraph. 
I 
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If I may have Leave to cite à. Foreign Author, 
Puffendorf ſays, The Supreme Power is that in 
which the Legiſlature is veſted ; for he ſays, Ha- 
man Laws are the Decrees. of the * Pawer, 
concerning Matters 19 be ohſeru d by the Subjeds for 
tbe = of the State. And one of the Learned 
Managers, who ſpoke to this Article, admits it to 
de ſo. And then the DoQor's Aſſertion is, That 
the Security of our Government, and the very Pil- 
lar on which it ſtands, is founded upon the ſteady 
Belief of the Subjects Obligation to an Abſolute 
and Unconditional Obedience to the Laws made 
by the Queen, Lords and Commons, in Parlia- 
ment aſſembled, and the utter Illegality of Refiſt- 
ing ſuch Laws on any Pretence whatſoever, And 
if this be not ſo univerſal a Truth, as not to admit 
any Exception, is humbly ſubmitted to your Lord- 
ſhips : And this is an Anſwer to all that hath been 
{aid againſt us on the firſt Article. For all the Gen- 


tlemen have founded their Diſcourſe on a Suppoſi- 


tion, that the Doctor preach'd up an Abſolute Un- 
conditional Obedience to, and the utter Illegality of 
Refiſtarice of the Queen; whereas he preaches up 
the Illegality of Reſiſting the Supreme Power, and 
that in all Things lawful. 

Suppoſe it could be collected, that by the Su- 
preme Power the Doctor meant the Supreme Exe- 
cutive Power, which is the Queen; yet the Doctor 
cannot be thought by this to reflect on the Revolu- 
tion, or to condemn that Oppoſition given to King 
James. 

For can it be imagin'd, that he condemns the 
Oppoſition given to that Prince in the Diſpenſing 
Power, in committing the Biſhops, depriving Men 
of their Freeholds and Liberties, by Eccleſiaſtical 
and other unlawful Commiſſions, and endeavouring 
to eſtabliſh Popery, by introducing a Foreign Pow- 
er? I ſay, Can it be imagin'd che Doctor condemns 
that, Oppoſition, when he urges the Illegality of 
Refiſtance to the Supreme Power in all Things law- 
ful ? IF thoſe Proceedings of King James were 
lawful, then the Doctor condemns the Oppoſition 


given ro em; but thoſe Proceedings being Illegal, 


the Oppoſition given to them is no where condemn d 
by the Doctor, nor hath this Paragraph in his Ser- 
mon any Relation to it. | 

To carry this yet further; Suppoſe that the 
urging the Illegality of Reſiſtance on any Pretence 
whatſoever had heen a Subſtantive Clauſe, and had 
no Relation to, or Dependance upon any other 
Clauſe or Sentence; or ſuppoſe ſuch a General Aſ- 
ſertion can be collected from any Part of the Do- 
Qtor's Sermon, yet it mult be taken only for a Ge- 
neral Propoſition : And if ſuch General Propoſitions 
are true in the general, and to a common Intent, 
tho' they are ſubject to particular Exceptions, yet 
it is ſubmitted, whether the Doctor is not well war- 
ranted in aſſerting ſuch a General Propoſition, with- 
out mentioning the particular Exception ? For all 
General Rules have Exceptions; and yet the Perſon 
that cites them, ſeldom or never mentions the Ex- 
ceptions ; for whenever ſuch General Propoſitions 
are urged, the Exceptions are always underſtood and 
implied. And there was leſs Reaſon to mention the 
Exception in this Caſe, becauſe it is ſo univerſally 
known : It had the Concurrence of the whole Na- 
tion, and was fo often eſtabliſh'd and approv'd by 
the Legiſlature. 

And the Doctor entirely concurs with the Gen- 
tlemen of the Houſe of Commons, that the Revo- 
lution is an Exception; and is not Adverſary to one 
of = 8 Managers, who was pleas d to ad- 
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Mit, it was the only Excepton from this General 
Rule. And I ſubmit to your Lordſhips, if the 
naming that Exception, would not be a greater Re- 
flection on the Revolution , than the Preaching 
that Doctrine in general Terms, without naming it z 
or to name it now, fince the Revolution, would be 
to ſuppoſe, that it was not implied aud underſtood 
as an Exception out of that General Propofition, 
before the Revolution; and then the Exception is 
to be warranted by the Revolution; which is to 
infer, that no Reſiſtance was lawful till the Revolu- 
tion: Whereas we ſay, That ſuch an Extraordina- 
ry Caſe as that of the Revolution, was always im- 
plied as an Exception out of that General Doctrine, 
and fo the Doctrine juſtifies the Revolution. 

And therefore, the Doctor urging this Doctrine of 

on-Refiltance in ſuch general Terms, as all other 
General Propoſitions are uſually urged, it is hum- 
bly ſubmitted, Whether he can for this be eſteem d 
guilty of High Crimes and Miſdemeanors; eſpeci- 
ally ſince this very Doctrine hath been affitmed in 
ſuch general Terms, by Learned Men in all Ages, 
by our Church, and by the Legiſlature; of waick 
Ill beg Leave to give ſome few Inſtances. 

When the Duke of Monmouth was to be exe- 
cuted, his preſent Grace the Archbiſhop of Canter- 
bury, the preſent Lord Biſhop of Batb and Wells, 
the then Biſhops of Ey and Bath and Wells, were 
appointed by the King to attend his Grace. They 
preſs d him to make a particular Confeſſion of his 
Crime, and to acknowledge himſelf guilty of Re- 
bellion : His Anſwer was, He died a Proteſtant of 
the Church of England. They replied, My Lord 
If you be of the Church of England, you muſt 
acknowledge the Doctrine of Non Reſiſtance to be 
true. | 

Archbiſhop Tillot ſon, in his Letter writ to my 
Lord Ruſſel, July 20. 1683. offers theſe Conſide- 
rations concerning the Point of Refiltance. * (1.) 
„That the Chriſtian Religion doth plainly forbid 
the Reſiſting of Authority. (2.) Thar in the 
** ſame Law which eſtabliſhes our Religion, it is 
declared, It is riot lawful upon any Pretence what- 
“ ſever to take up Arms againſt the King. 

Biſhop Sanderſon, in his Works, Pag. 5 22. ſays, 
No Conjuncture of Circumſtances whatſoever, can 
make that expedient to be done at any time, that is 
of it ſelf, and in the kind, unlawful. For a Man to 
take up Arms (Offenſive or Defenſive) againſt 4 
Lawful Sovereign, being a Thing in its Nature ſim- 
fly, and de toto genere. unlawful ; may not be done 
by any Man, at any Time, in any Caſes, upon any 
Colour or Pretence whatſoever. 

Thus your Lordſhips obſerve, how much higher 
theſe Great and Learned Men carried this Doctrine, 
than Doctor Sacheverell hath done in his Sermon: 
And Multitudes of Inſtances there are, which ſhew, - 
That it hath been the Concurrent and Univerſal O- 
pinion of all the Learned Men of our Church, 
in all Ages, that Reſiſtance of the Sovereign Pow- 


er is not lawful upon any Pretence whatſoever. 


And what Puniſhment, what Cenſures have been 
inflicted upon, nay, what Fault has been tbund 
with any of them to this Day ? One of the Learn- 
ed Gentlemen, to enforce the Legality of Reſi- 
ſtance, was pleas d to urge the Original Contract, 
as the Foundation of the Prerogative of the Crown, 
and the Liberties of the People; and to aſſert, That 
if the Supreme Executive Power invaded the Rights 
of the People, the Contract was diffoly'd, and the 
People diſcharg d from their Allegiance. I will not 
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be poſirive as to the very Words, but I take this to 
be the Purport of them. | 

When the Original Contra& was made, that 
Learned Gentleman did not think fit to inform us. 
Was it before Magna Charta ? If fo, why not com- 
priz d in it? All the Liberties the Subjects then 
laid Claim to, being included in that Act; and tis 
much, a Thing of that Moment, and which was 
the Source and Spring of all their Liberties, ſhould 
not be ſo much as mentioned in it. I never met 
with it in any of our Law-Books, in my little Ex- 
A - - - - I never heard it urg'd in any Court 
efore. Was it before the Statute of 25 Edw. III.? 
I never knew it pleaded to any Inditment for 


High Treaſon, nor objected, to enervate or take off 


the Force of that Sratute : And our Law-Books be- 
ing ent in it, I think it is too tender a Point for 
us, who are no Members of any Part of the Legiſla- 
ture, to meddle with. And therefore, till the Legi- 
ſlature have declar'd what the Original Contract is, 
and determin'd what Act of the Supreme Executive 
Power ſhall amdunt to a Diſſolution of that Ori- 
ginal Contract, and diſcharge the Subjects from 
their Allegiance; I muſt beg Pardon, if I think, 
that as to Reſiſtance in general, the Law ſtands ſtil] 
upon the Foot of the 25th of Edward III. and that 
all Reſiſtance, except in the Caſe of rhe Revoluti- 
on, is till Treaſon within that Act. 

But to give ſome further Inſtances, in Vindicati- 
on of the Doctrine of Paſſive Obedience and Non- 
Reſiſtance. Archbiſhop Tillot ſon, in his Letter to 
the Lord Raſſel, ſays, The Dofrine of Non-Reſi- 
ance is the Doctrine of all Proteſtant Churches : 1 
may add, it was the Doctrine of Chriſt and his A- 
pollles : Tt was the Doctrine in David's Time; for 
it was this Doctrine that reſtrained David from of- 


fering Violence to King Saul, tho that King ſought / 


to take away his Life. It was that Holy Man's O- 
pinion, that he could not ift up bis Hand againſt 
the Lord's Anointed, and be guiltleſs. Can it be 
done now with greater Innocence than it could 
then? Is the Perſon of the Lord's Anointed now 
leſs Sacred than it was then ? Or have the People 
now a greater Liberty to reſiſt, than David had 
then ? My Lords, One of the Learned Gentlemen 
ſaid, Thar in reſpect of the Patriarchal Right, it is 
a Doctrine as old as Adam, and I will not pretend 
to carry it further. | : 
The next Thing therefore to be confider d, is, 
Whether this Doctrine, that is of ſo great Anti- 
uity., has had any Aiteration ; whether it hath 
been preach'd, or urg'd in any other Terms ſince 
the Revolution, than it was before. Biſhop Beve- 
ridge, in a Book call d bh i . ot Reli- 
jon, Pag. 247, 249, 250. ſays, Upon any ſeeming 
Seat De alt os Defet of our Sovereign, we are 
10 be more carneſt in our Prayers and Inter- 
ceſſion for him; but upon no Account 10 fight or re- 
bel againſt bim. This Book had Her Majefty's Roy- 
al Licenſe, and was counterfign'd by a Noble 
Lord, eminent for Learning, and Her Majeſty's 
Principal Secretary of State ; I mean, the Right 
Honourable the Earl of Sunderland. 
| beg Leave to cite next a Learned Gentleman, 
whoſe Affection to the Government, and Under- 
ſtanding in Antiquity, no body can doubt: Tis 
Dr. Kennet, who in his Sermon preach'd before the 
Houſe of Commons, January 30. 1705. ſays, This 
3s the true Foundation of that common Axiom, The 
King can do no Wrong ; becauſe there is no Right 
nor Remedy againſt his Royal Perſon. And in the 
fame Sermon he ſays, Ir was declarative of our O- 
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riginal Conſtitution, (which one would think ſhould 
be the Original Contract, unleſs the Original Con. 
tract and the Original Conſtitution differ) har 0,4 
Legiſlature, _ Occaſion of this Day, would haue 
it expreſs'd, That by the Undoubted and Fundanez. 
tal Laws of this Kingdom, neither the Peers of 155 
Realm, nor the Commons, nor Beth together in Par. 
liament, or out of Parliament, nor the People, col. 
lecfively or repreſentatroely, nor any other Perſons 
whatſoever, ever had, have, or ought to have, an 
Coercrve Power over the Perſons of the Kings 
this Realm. And I think it is evident, where 
there can be no Coercive Power, there cannot he 
any Reſiſtance. This was but in the Year 1705, 
And was the Original Contract found out fince » 
If nor, then it is plain, the Commons did not think 
this DcEtrine to derogate from that Contract, ot 
to reflect upon the Revolution; for the Doctor had 
the Thanks of the Commons for his Sermon, and 
their Order to Print it. x 

I do moſt readily" concur with the Learned Gen. 
tlemen of the Houſe of Commons, That that Re. 
verend Bench is fill'd with Fathers of the Church 
who are as great an Ornament to it for Learnins 
and Piety as any of their Predeceſſors, and are my 
Jufily famed for their Religious Moderation; and 
therefore Inſtances of their aſſerting this Doctrine 
ſince the Revolution, will have the greateſt Weight 
with your Lordſhips, and tend the moſt to the Sa- 
tisfaction of that Honourable Houſe, upon whoſe 
Impeachment the Doctor is brought hither. 

The Biſhop of St. Aſaph, in his Sermon on 
the 3cth of January, 1699. preach'd before the 
Lord-Mayor, Pag. 18. ſays, Ir is plain, that a Go- 
vernment can't poſſibly ſubſiſt for any Time, where 
any kind of Violence is allowed againſt the Magi- 
lrate : Government is at an End, where Rulers are 
expos'd to Popular Aſſaulis. | 

The Biſhop of Lincoln, in his Sermon Preach'd 
before your Lordſhips the 3oth of January, 1708. 
fag. 15, 16, 17, ſays, Where-ever that Supreme 
Power and Authority is Lodg'd, or in whomſoever it 
reſides, we are bound to 2 enher an Aﬀive or 
Paſſive Obedience, muſt either do what it requires, 
or ſuffer what it infli&s. This is, without Controverſy, 
the ſtanding Doctrine of. Chriſtianity, and has been 
confirm d by the Practice of the beſt Chriſtians in all 
Ages of the Church. My Lord Biſhop likewiſe cites 
the Words of the Statute of the 12th of Charles Il. 
which were mention d by Dr. Kennet ; your Lord- 
ſhips were pleas'd ro thank my Lord Biſhop for this 
Sermon, and deſir d him to Print it. | 
My Lord Archbiſhop of Work, in his Sermon 
Preach'd before your Lordſhips in 1700, has 
{tated this Doctrine ſo fully and clearly, that it is 
not capable of the leaſt Contradiction or Doubt: 
His Grace expreſſes himſelf thus, That there is 
ſuch a Submiſſion due from all Subjects to the Su- 
freme Authority of the Place where they Live, as 
ſhall Tie up their Hands from oppoſing or reſiſting it 
by Force, is evident from the very Nature and Ends 
of Political Society; and I dare fy, there is not that 
Country upon Earth, let the Form of their Govern- 
ment be what it will, (Abſolute Monarchy, Arifto- 
cracy, or Commonwealth) where this is not a Part 
of the Conſtitution. Subjects muſt obey Paſſively, 
where they cannot obey Actively, otherwiſe the Go- 
vernment would be precarious, and the Publick Peace 
at the Mercy of every Malecontent; and a Door 
world be ſet open to all the Inſurrections, Rebellions 
and Treaſons in the World. Nor is this only .a State- 
Doctrine, but the Dottrine alſo of Feſus Chriſt ; — 

1 that 
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that a Neceſſary and Indiſpenſible one tov, as ſuff- 
ciently . from theſe famous Words f Sr, 
Paul's, Rom. 13. 1, 2. which are ſo plain that th 
need no Comment : So that ſo long as this Text anl. 
in our Bibles, the Doctrine of Non-Reſiſftance or Paſ- 
ſue Obedience muſt be of Obligation to all Chri- 
ans. | 
Fe not this Doctrine confirm'd by our Church in 
her Homilies, and enjoin'd to be read on certain 
Days in the Church? Are not theſe Homilies al- 
low'd by the Articles? Are not theſe Articles eſta- 
bliſh'd by rhe 13th of EI. Chap. 14. ? And is not 
that very Act conſirm'd and made Perpetual by the 
AR of Union made in the Fifth Year of Her Ma- 
jeſty ? Is ir not likewiſe ratify'd and eſtabliſn d by 
the Legiſlature, by the Ac of the 12th of Charles 
the Second, cited in the Sermons of the Biſhop of 
Lincoln and Dr. Kennet ; by the Act of the 13th of 
Charles the Second ? For that Act of the 12th of 
Charles the Second, Chap. 4. obliges all Miniſters, &c. 
to ſubſcribe a Declaration : The firſt Part whereof 
was this, I A. B. Do declare that it is not Lawful 
upon any Pretence whatſogver to take up Arms 
againſt the King. Was not that Declaration to be 
Swore to by all Officers of Corporations, by the 
Corporation-Act; by all Lieutenants, Deputy-Lieu- 
tenants, and all Officers and Soldiers of the Mili- 
tia, by the Militia-Act? And can any Man doubt 
the Truth of that Doctrine, which the Legiſlature 
has obliged the greateſt Part of the Nation ſo ſolemn- 
ly to ſubſcribe and ſwear to? We have collected 
many more Inſtances of this kind, which we will 
offer to - your Lordſhips in the Courſe of our 
Evidence. | 
Thus your Lordſhips obſerve how this Doctrine 
hath been Preach'd and Maintain'd by Archbiſhops, 
Biſhops, and Eminent Divines, confirm'd and eſta- 
bliſh'd by the Church, and by the Legiſlature : And 
is this Doctrine alter d; or hath it receiv'd any Di- 
minution or Reſtriction by the Revolution? I will 
not preſume to ſay, bur are in your Lordſhips Judg- 
ment, on the Conſideration of the ſeveral Sermons 
before-mention'd, Preach'd and Publiſh'd with the 
reſpective Approbation of both Houſes of Parliament 
fince the Revolution. I beſeech your Lordſhips, 
How many Revolutions have there been in this King- 
dom, and yet this Doctrine always continued the 
fame ; and I ſubmit, whether we have not the Au- 
thority of your Lordſhips on this very Point; for 
in a Sermon Preach'd before your Lordſhips on the 
zoth of January 1702, by my Lord Biſhop of Car- 
Ie, his Lordſhip expreſſes himſelf thus. Our 
Foundations, "tis to be hoped, are not ſhaken by the 
Weight of thoſe many Great and Extraordinary Re- 
volutions. that have paſsd upon us. The All-wiſe 
Providence of God has frequently of late (and, as 
ſome of us always thought, very graciouſly) exchang d 
our Governors; hs we gratefully alter our No- 
tions of the Divine Right of Government, and throw 
off our Ancient and Primitive Rules of Obedience, 
we ſhall make an unworthy Return for the Mercies 
we have received. I hope 1 may have your Lord- 
ſhips Leave to conclude your Lordſhips are of the 
fame Opinion, fince my Lord Biſhop had your 
Lordſhips Thanks for his Sermon, and your Deſire 
to Print it. I alſo preſume to offer it to your Lord- 
ſhips Conſideration, whether this very Doctrine be 


not eſtabliſh'd and enjoin'd under the Obligation of 


an Oath, by the Legiſlature, in the Reign of his late 


Majeſty, and of her preſent Majeſty ; 1 mean in the 
Abjuration-Oath, in which Oath there is this Clauſe, 
viz. And ] do Swear that ] will bear Faith and True 
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Allegiance to Her Majeſty, and Her will deſend to the 
utmoſt of my Power againſt all Traiterous th 
whatſoever, which ſhall be made againft Her Perſon 
Crown and Dignity. I believe it will not be deny'd 
by any Lawyer, that taking up Arms againſt Her Ma- 
jelty is High-Treaſon, by the Statute of the 25th 
of Edward the Third; and therefore the Parliament 
having enjoin d all Perſons in Office, c. to defend 
Her Majelty againſt all Traiterous Conſpiracies and 
Attempts, ſnew, that it was their Opinion, that 
the taking up Arms and Reſiſting Her Majeſty, upon 
* 2 whatſoever, is unlawful; becauſe 
whereſoever e is Lawfu Defence 
oy 6 wful, the * muſt 

I would only beg Leave to add, that the Puniſh- 
ment inflicted by our Law in this World for Re- 
ſiſtance, and the Judgment denounc'd againſt ir in 
the Next, ſufficiently evinces the Illegality of it. 
Taking up Arms and Reſiſting againſt the Queen, 
oy the Statute of the 25th of ed the Third, is 

igh-Treaſon; the Puniſhment of which is to be 
Drawn, Hang'd and Quarter'd. And in what Con- 
dition they are to be in a future State, St. Paul in- 
forms us: For he ſays, They that Reſiſt ſhall receiue 
to themſelves Damnation. And ſurely no Body will 
conteſt the Truth of that Doctrine, the Breach of 
which is attended with ſuch diſmal Conſequences. 
I hope, therefore, ſince this Doctrine has been ſo 
univerſally preach'd and approv'd, the Preaching of 
it now ſhall not be thought to refle& on the Revo- 
lution, more than it has done hitherto, ſince Her 
Majelty's Happy Acceſſion to the Throne; and more 
than ir did in the Reign of his late Majeſty, who 
was the Glorious Inftrument of that Happy Revo- 
lution. Was not his Majeſty appriz d N the Ne- 
ceſſary Means by which the Revolution was brought 
about? Had not His late Majeſty as tender a Regard 
for the Honour of the Revolution, as any Body elſe 
can be ſuppoſed to have? No body can doubt it: 
And yet this Doctrine was preach'd in his Time, in 
as general Terms as the Doctor has preach d it ; and 
not only without Objecxion, but with the Approba- 
tion of his Majeſty, and both Houſes of Parliament. 
And if all this will not vindicate the Doctrine; yet, 
I hope, it will at leaft excuſe the Doctor from be- 
ing a Criminal. 

Can he be a Criminal for Preaching that Doctrine 
which has been afferted by ſo many Archbiſhops, Bi- 
ſhops, and other Eminent Divines, not only with Im- 
punity, but even with the Approbation of both Houſes 
of Parliament? That Doctrine which is enjoin'd by 
our Church, ratify'd, confirm'd and eſtabliſh'd by 
the Legillature, and which is the Doctrine of all the 
Proteſtant Churches in the World, which was the 
Doctrine of our Saviour himſelf, and which hath 
been the Doctrine ever ſince Adam, and will con- 
tinue ſo as long as there is a Bible upon Earth? 

Can a Man be a Criminal for Preaching the Do- 
Arine of Paſſive Obedience and Non - Reſiſtance, 
tho? without Reſtriction and Limitation, while we 
are ſo happy as to have her Majeſty to Reign over 
us, upon whoſe Life the Welfare and 42 of 
theſe Nations depend, as much (I hope I may be 
excus d if I fay more) than the Welfare of any Na- 
tion ever did upon the Life of any Prince whatſoever 
Gnce the Foundation of the World? And therefore 
we are ſure your Lordſhips will not leſſen Her Se- 
curity ; and the rather, becauſe it is impoſlible, 
during her Majeſty's Life, any Invaſion or the leaſt 
Attempt ſhould be made upon that Religion, that 
Liberty and Property, for the Preſervation of which 


ſo great a Hazard, 
(he run ſo g This 
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This is what I humbly offer to your Lordſhips 
on behalf of my Client, on this Head. And tho I 
have mention'd theſe Inſtances, to ſhow in what ge- 
neral Senſe the Doctrine of Paſſive-Obedience has 
been Preach'd, and that if the Doctor had aſſerted ir 
in ſuch general Terms, he could be no more a 
Criminal than others; yet it mult be always under- 
ſtood that he does not aſſert it in ſuch general 
Terms, but only aſſerts the utter Illegality of Re- 
ſiltance to the Supreme Power in all Things 
LIawful. | | 

Before I quit this Article, I would take notice, it 
has been objeQed, that it is highly improper and 
unſeaſonable for Divines in their Pulpits ro meddle 
with Matters of this Nature: In anſwer to which, 
T would ( beſides the In junction that the Apoſtles 
have laid on their Succeſſors, to put People in Mind 
of being ſub ject to Principalities and Powers) hum- 
bly offer ro your Lordſhips Conſideration, a Bold 
and Seditious Paragraph in a Pamphlet Printed in 
1705, call'd, The Review ; which hath this Para- 
graph, If the next Parliament ſhould purſue the 
Steps of the laſt, the Nation, in ny Opinion, will be 
fo nuch nearer that Criſis of Time, when Engliſh 
Liberty being brought to the laſt Extremity, muſt 
open the Magazine of Original Power. The ſame 
Author, ſpeaking of the Family of the Stuarts, 
calls it the Line of all the World, fam'd for Blood, 
and that had Ravaged the beſt Families of the King- 
dom. And in another Paragraph he ſays, In ſhort, 
if Jure Divino comes = the Stage, the Queen has 
no more Title to the Crown than my Lord Mayor's 
Horſe + All the People are bound by the Laws of 
God to depoſe Her as an Uſurper, and reſtore their 
Reighiful and Lamſul King, James the Third; If there- 
fore to defame the whole Line of Her Majeſty ; to 
aſſert that the Pretender has an Hereditary Right to 
the Crown ; if telling the People, if they do not 
like the Parliament, they muſt have Recourſe to the 
Magazine of Original Power, be not ſounding a 


Trumpet to Rebellion, and does not make this 


_ DcArine ſeaſonable and neceſſary to be preach d at 
this Time, we ſubmit it to your Lordſhips. And 
therefore, I humbly hope, that inſtead of laying a 
Brand of indelible Infamy on this Doctrine, your 
Lordſhips, for the Preſervation of Her Majeſty, 
and Her Succeſſors, and for the ſecuring the Peace 
of the Kingdom, will convey this Doctrine as entire, 
and in as full Force, down to Poſterity, as it was 
tranſmitted to your Lordſhips by your Noble Pro- 
genitors. 

And as to what one of the Honourable Gentlemen 
concluded with, viz. That your Lordſhips would 
direct what Doctrine the Miniſters ſhould Preach : 

If there be any Doctrine in the Bible not proper 
to be preach'd ; if there be any Doctrine, except 
that of the Deity, of greater Antiquity than this, 
which commences from Adam, or is more uſeful or 
neceſſary for the Preſervation of the Government, 
then we ſubmit this DoQrine ſhould be let alone. 
Upon the whole Matter, I am in your Lordſhips 
Judgment, if upon Conſideration of what hath been 
{aid, your Lordſhips can be of Opinion, that the 
Door is guilty of the High Crimes and Miſdemea- 
nors contain d in the Firſt Article. 


AY it pleaſe your Lordſhips, After 
fo much has been ſaid, and fo well 
preſſed by the Gentlemen rhat have gone hefore me, 
of the Doctrine of Non-Reſiſtance (which is ſo 
well eftabliſh'd by the Opinion of the Fathers of the 
Church, and founded on the Laws of the Land) 1 


Mr. Dee. 


invaded. 
meant of a Remedy by Force; and I am ſure, in 
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ſhould think my ſelf very unmannerly to ſpend your 
Lordſhips Time, in repeating it in worſe Words. | 
beg Leave only to make a few Remarks: Firſt on 
ſome Generals, and then to add a few Words, and 
draw an Inference or two from one Law that has not 
yet been taken Notice of. EE 

My Lords, We readily join with the Gentlemen 
who managed on behalf of tlie Houſe of Commons. 
in defiring your Lordſhips to aſſert Fundamentals; 
and defire your Lodſhips to conſider the Ancien 
Legal Conſtitution of the Kingdom. This we rea- 
dily comply with them in, and doubt not but your 
Lordſhips will do it. 

My Lords, There was ſome Notice taken of the 
Time and Place where this Sermon preach'd ; and 
it was ſaid by one of the Gentlemen, that it was an 
improper Time, becauſe it was a Doctrine fit only to 
be preach'd in the Reign of a bad Prince, but not of a 
good one. My Lords, indeed I am at a Loſs to un- 
derftand that: I think, if at any Time, it is ſeaſo- 
nable when we have ſo gracious a Princeſs upon the 
Throne, much rather than in the Reign of a Tyrart 
or Uſurper. | 

My Lords, This Doctrine has been made appear 
to your Lordſhips to be conſonant to the Laws of 
God, and the Laws of the Land ; and when we 


have laid before your Lordſhips our Proofs that have 


been opened, I hope your Lordſhips will allow we 
have proved our Caſe. 

The Gentlemen of the other Side ſaid they had 
proved their Articles: But how? In no other way 


than by reading the Sermon, which we hope ſhall 


be permitted to ſpeak for it ſelf. | 

My Lords, It was faid, that the Municipal Laws 
of the Land ſignify nothing only in Times of Peace. 
What the Meaning of that is, I know not, unleſs 
that the Laws mult be filent in the Time of War; 
bur the way to maintain Peace, and to prevent 
_ and Wars at Home, is to preſerve our 

WS. Ts 
My Lords, It has been likewiſe urg'd as a Maxim, 
Thre there can be no Right, but there muſt be a Re- 
medy to preſerve it. And thereupon it was hinted, 
as if there were ſome ſecret Right veſted in the 
People to do ſomething they did not think fit to 
name. That Saying, my Lords, I take to be a 
Maxim in the Law, and to relate only to Legal 
Marters, and the Meaning of it to be, That when 
any Man has a Property, the ſame Law that gives 
Property, gives him a Remedy, if the ſame be 
Bur I never underſtood that Maxim to be 


moſt Caſes, fuch a Remedy is worſe than the 
Diſeaſe. 

My Lords, We would not be thought (I am ſure 
no Gentleman of our Side would be thought) in 
the leaſt to reflect on the Revolution mention'd in 


the Impeachment ; nor does any thing, as we think, 


that the Doctor has ſaid in his Sermon, in the leaſt 
look that way. The general Poſition of the utter 
Illegality of Reſiſting the Supreme Power, does 
(as it has been obſerv d already) imply in it a Con- 
dition, (which perhaps may extend to ſome other 
Caſes); and, as we ſay, extends to that of the 

Revolution. | 
One of the Managers inſtanced in the Fourth 
Command, which in general forbids any Work to 
be done on the Lord's Day ; and yer, fays he, 
Works of Neceſſity and Mercy are allowed to be 
done on that Day, and are an implied Exception. 
The like we ſay of the implied Exception to the 
generel 


nothi 


17%. The Tryal of Dr. HENRT SacHEVEREILI. 863 


general Doctrine laid down by the Doctor of the 
[llegality of Reſiſtance. | 

My Lords, Certainly there is no room to ſup- 
poſe any Reflection to be made on his late Majelty ; 
tor ſurely his Ma jeſty wanted no Excuſe for his 
coming hither ; nor could he be guilty of any thing 
mat we properly call Reſiſtance. He was à Sove- 
reign Prince, and might do what he thought fit. He 
owed no Allegiance to any one, ſo could not be {aid 
to reſiſ, in the Senſe Reſiſtance bears in the Doctor's 
Sermon, which is the Reſiſtance by Subjects to the 
Supreme Power. 

My Lords, I now beg Leave to mention the Act 
of the Second Year of King William and Queen 
Mary, entituled, An Ad for a general Pardon; by 
the laſt Clauſe whereof it is provided, That nothing 
in that Act ſhall extend to Pardon, or diſcharge any 
one for counſelling or procuring the raiſing War 
wainſt their Majeſties, after the 13th Day of February, 
1688, wnleſs ſuch Perſon ſhall before the 26th of 
july tate the following Oath. Men follows the 
Oath of Allegiance. From hence I beg Leave to 
make an Inference or two: Firſt, That it was the 
Senfe of the Legiſlature at that Time, that thoſe 
Perſons that contrived or abetted the raifing War 
zgaint their Majeſties after they came to the Crown, 
were guilty of a High Crime, and ſtood in need of 
Pardon. So that if any thing had ſhaken the Do- 
arine of rhelllegaliry of Reſiſtance, here Reſiſtance 
is made as Criminal as it was before. Secondly, It 
pears by that Clauſe to be the Opinion of the 
Legiſlature, that by the Oath of Allegiance, as it is 
now framed, this Doctrine of the utter Illegality of 
Reſiſtance is firmly eſtabliſh d. For, my Lords, 
To what Purpoſe ſhould that Oath be made the Con- 
dition of a Pardon for having reliſted, unleſs they 
thought that Oath laid an Obligation on the Perſons 
taking it not to do fo again? | 

My Lords, That Conſtruction which ſome of the 
Managers for the Commons put on the Doctor s Ser- 
mon, that this Notion of Non- Reſiſtance could only 
he applied to iomebody beyond Sea, we think to be 
very hard and ſtrained: I am ſure it dont appear 
from any thing the Doctor has faid in his Sermon; 
but the contrary plairly appears; for the Doctor 
doth aſſert Her Majeſty's Hereditary Right, and yet 
doth not reflect on the Revolution; for though he 
freaks of Her Majeſty's Hereditary Right, he dess 
not any Where ſay, that ſhe has no other than an 
Hereditary Right in Her. And it was owned by one 
of the Gentlemen that managed for the Houle of 
Commons, that his late Majeſty had a ſingle Right 
by the Act of Settlement; but that Her Majeley has 
a twofold Right, a Right according to the Act of 
Settlement, and an Hereditary Right 00. 

My Lords, There has been a great deal of Time 
ſpent, therefore I ſhall only make this one Remark 
further, that is, That the Learned Managers for the 
Houſe of Commons have drawn very many Interences, 
by their Skill and Ingenuity, from Pallages in the 
Doctor's Sermon, which I believe none of your 
Lordſhips can think the Doctor ever thought of, 
when he was compoſing his Sermon, or delivering 
it in the Pulpit. 
Doctor Henchman. Y Lords, I am likewiſe 
0 aſhgn d Council for Doctor 
Sacheverell ; but if he has been repreſented by the 
learned Managers in his proper Colours, it he has 
been ſer before your Lordſhips in a true Light, and 
with his Maſk oft, I muſt beg leave to fay, thar 
nothing leſs than the Commands of this Ho- 


Honourable Houſe could prevail with any one 
ro appear in his Defence. If he is a Mover of Se- 
dition, and an Underminer of the Proteſtant Suc- 
ceſſion and preſent Eſtabliſhment ; if he has foment- 
ed deſtructive Diviſions, and excited his Fellow- 
Subjects to Arms and Violence, and has taken all 
Advantages to vent his ſeditious Notions in the 
molt publick manner, I muſt humbly think that no 
Body would dare to open his Mouth in his Behalf 
in the Face of the Government, and before the uni- 
ted Legiſlature of the whole Kingdom. I proteſt 
for iny ſelf I would not do it, and I believe 1 may 
{ay the ſame for all the Gentlemen that have {poke 
before me. 

My Lords, the general Part of theſe Articles has 
been already largely ſpoken to, and I hall therefore 
apply my ſelf directly to the Firſt Article, and the 
firſt Branch of that Article, which has been made 
the Ground of this whole Accuſation, viz. That he 
does ſuggeſt and maintain that the neceſſary Means 
uſed 10 bring about the late happy Revolution were 
Odious and Unjuſtifiable. I mult own this is a 
Charge of a very high Nature, and has been aggra- 
vated to the utmoſt by the great Pains that the Gen- 
tlemen of the Honourable Houſe of Commons have 
taken, and the elaborate Speeches Wat have been 
made on this Head. | 

My Lords, The Juſtice of the Revolution is too 
plain to need any Vindication, every one of us is 
ſenſible of the happy Fitects of it; and therefore 
for any ons to caſt black and odious Colours on it, 
would be, as has been truly ſaid by the Honourable 
Managers, a Reflection on his late Majeſty, and muſt 
bring a foul Imputat jon on Her preſent Majeſty and 
Government ; Which, it the Revolution be Unjuſti- 
hable, muſt be an Uſurpation, and all Her Subjects 
Rebels. 

My Lords, The Clauſe made uſe of to prove this 
Part of the Article, is in the 11th Page of the Ser- 
mon at St. Paul s, and has been often read; The grand 
Security of our Government, and the very Pillar on 
which it ſtands, is founded upon the ſteady Belief 
of the Subjets Obligation to an abſolute and uncon- 
ditional Obedience to the Supreme Power in allthings 
Lawful, and the utter Illegality of Reſiſtance upon 
any Pretence whatſoever. This, my Lords, is the 
Ground of the Commons Impeachment, becauſe 
here they ſay the Doctor condemns all Reſiſtance, 
and in that the Reſiſtance which was neceſſary to 
be made uſe of at the Revolution. | 

Whether what is here laid down be agreeable 
to the Doctrine. of the Church of Eng/and is not 
my Province to determine, neither ſhall I now mit- 

ſpend your Lordſhips time in eſtabliſhing this Do- 
ctrine; that has been already ſufficiently done, and 
the Doctor himſelf abundantly vindicated, from the 
Doctrine of St. Paul himſelf, from the expreſs Do- 
ctrine of the Church of Eng/and ſet forth in her 
Homilies, from the Writings of Biſhops and Di- 
vines dead and living, from the known and unte- 
peal d Laws of the Land, and from the Reaſonable- 
neſs of laving down a general Rule without any Ex- 
ception. What farther Vindication can be neceſſa- 
ry ? Or how can a good Subject of the Realm, and 
1 true Son of the Church, better make his Defence, 
than from the Laws of the one, and the Doctrines 
of the other ? Bur becauſe the great Objection has 
been, That this Doctrine is here laid down with- 
our any Limitation or Exception at all ; and being 
my ſelf of a different Profeſſion from the Gentle- 
men that have ſpoken before me, I ſhall take a dif- 


ferent Way in Vindication of this Paſſage, = beg 
cave 


/ 
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jeave to follow the Method preſcrib'd by one of the 
Learned Managers of the Houſe of Commons. It 
was faid by one of them, Ex ore ſuo judicabitur. 
My Lords, let him ſpeak for himſelf, and then it 
will be ſeen if this Paſſage may not be juſtified by 
the very ſame Methods that have been made uſe of 
to accuſe him. If nothing will ſatisfy the Gentle- 
men of the Houſe of Commons but an Exception, 


an Exception they ſhall have, and that out of his 


own Mouth. It is in the 1cth Page, and the begin- 
ning of that very Paragraph, where the whole Foun- 
dation of this Accuſation is laid. But I don't well 
know whether I may venture to mention it, leſt it 
{ſhould ſubje& him to a Proſecution in the Spiritu- 
al Court, or the Cenſure of his Dioceſan ; bur if it 
may help to acquit him from this Impeachment, I 
will adviſe him to run the Riſque of any Proſecu- 
tion elſewhere. 

The Clauſe is this, But, Secondly, Men may be 
denominated Falſe Brethren, with relation 10 the 
State, Government, or Society of which they are 
Members. The Conſtitutions of moft Governments 
differing according to their ſeveral Frames and Laws 
pon which they are Built and Founded, it is impoſfible 
zo lay down any one univerſal Rule, as the Scheme 
and Meaſure of Obedience, that may ſquare to every 


one of them. : 
My Lords, This is an obſervable Inſtance of this 


Gentleman's good Temper and Moderation; nothing 
can be ſaid more like a good Chriſtian, and a good 
Subject, and a Man of Temper : He is not here 
for bringing all Things to his own Rule, bur every 
Government muſt ſtand upon its own Foundation, 
and be govern'd according to its own Rules. Bur 
he goes on; Only this Maxim in general, I preſume, 


may be Eftabliſhd, for the Safety, Tranquility, and 


Support of all Governments, That no Innovation 
whatſoever ſhould be allow'd in the Fundamental 
Conflitution of any State, without à very preſſing, 
nay unavoidable Necelſity for it. 

My Lords, In theſe Words there is a plain Ex- 
ception made, whenever the Caſe of an unavoidable 
Neceſſity ſhall happen. No Body will deny but that 
the Revolution was ſuch an unavoidable Caſe, and 
of Neceſſity, and what can't be reflected on, but 
with great Statisfaction, and Thanks to God for 
bringing it about. But it ſeems very ſtrange that 
this Exception ſhould ſtand fo very full and plain in 


the very Front of that Paragraph from which the 


Learned Managers have chiefly drawn this Accuſa- 
tion, and yet never be ſo much as once taken notice 
of by them. Paſſages at a much greater Diſtance 
have been Connected in order to Accuſe him; and 
there can be no Reaſon given why the ſubſequenr 
Paſſage in the ſame Paragraph ſhould not be ex- 


 plaind by this; why what in the beginning is 


{aid of all Governments in general, ſhould not be 
extended to that Part where he ſpeaks particularly 
of our own Conſtitution. This, no doubt of it, he 
hd in his Thoughts, and will, I hope, ſufficiently 
Vindicate him from this Charge. 

T ſhall trouble your Lordſhips ,no longer on this 
Head, but only obſerve, that the Doctor in his 
Anſwer has put himſelf upon his Defence, That 
this Doctrine is agreeable to the Doctrine of the 
Church of England and the Laws of the Land, and 
we are ready to produce his Vouchers, and make it 


Evident to your Lordſhips. 


Sir Simon Harcourt, My Lords, If we have not 
already tired your Lordſhips, there is this wide Dif- 
ference between the Managers for the Houſe of 

2 


Commons and us; they deſire your Lordſhips to 


truſt them, and to take their Words in every thing, \ 
we humbly beg your Lordſhips to take our Word, f 
in nothing, but that you will give us leave to lay * 
before you the Teſtimonies for every thing we haye th 
open d; but they being very long, we humbly ſub. 5 
mit it to your Lordihips, whether it will be proper 8 
for us now to produce them. Ihe firſt ! Evidence h 
we deſire to read is, Some godly and wholſome | 

Doctrine contained in the Homilies ; we have, my : 
Lords, for your Lordſhips Eaſe, collected them by h 
a Perſon thar is ready to ſwear ro them. We hum. 

bly ſubmic it to your Lordſhips, whether it ſhall 0 
be read out of the Writing, or whether the Books A 


themſelves ſhall be produced; we ſhall obſerve your © 
Lord{hips Commands, and proceed which Way your [5 
Lordſhips pleaſe. | | | 

Mr. Dodd. My Lords, We are ready to obſerye | Or 
your Lordſhips Directions in this Matter: We hare WM 
collected the Paſſages out of the Homilies, the Ar. | 


ticles, the Sermons, and Acts of Parliament; and 


have a Perſon ready to make Oath that they are ſao 
truly collected. But if there be any Objection, we : 
are ready to refer to the Books themſelves, and Cc 


have them all here ready to produce. | | 
Mr. Phipps. If your Lordſhips pleaſe, the Wit. 
neſs may be ſworn. 1 
Then Mr. Trapp was ſworn. 
Lord Chancellor. If you offer any Thing in Evi- 
dence, you muſt take the ſame Method that che MW _ 


Gentlemen of the Houſe of Commons did; it muſt 


be proved, and then deliver'd in at the Table, and 


there read. | 8 
Sir Joſeph Jeky!l. My Lords, We have given the 

Gentlemen that are Council for rhe Priſoner no Di- 

ſturbance in any Thing they have ſaid during their i 


Defence, that ſo we might come to a Determinati- 
on as ſpeedily as poſſible in this Tryal ; otherwiſe 
every body muſt think, we had Reaſon to object 
to ſome Things that have been ſaid by the Council. 
That which they are now going to do, is what we 
think proper to deliberate upon ; and, according to 
former Precedents, we deſire to withdraw, and we 
will attend your Lordſhips again preſently. 

Mr. Smith. My Lords, I beg Leave to ſpeak 
one Word. We have endeavour'd to behave our 
ſelves before your Lordſhips, according to the Duty 
we owe to the Houſe of Commons, and to your 
Lordſhips : We think there is ſomething ofter'd, that 
is fit for us to conſider of. We don't propoſe more, 
than for the Managers to withdraw for a few Mi- 
nutes ; for we think we have ſomething to offer to 


your Lordſhips. 


Accordinely the Managers withdrew ; and then 
the Lords adjourned to their Houſe above: 

And in a ſbort time their Lordſhips being re- 
turned, and ſeated as before, and the Mana- 
gers being returned to the Place appointed 
for them at their Lordſhips Bar; Proclama- 
tion for Silence was made by the Serjeant at 
Arms. 


Sir. Joſeph 7ekyil. My Lords, The Managers 
withdrew for Two Reaſons ; the one, to conſider of 
ſeveral Expreſſions that fell from the Council at the 
Bar, which we had Reaſon to take Exceprions to ; 
the other was, to conſider of the Evidence they of- 
fer to your Lordſhips. For the firſt ; The Ma- 
nagers are ſo deſirous that no Interruption ſhould 
be given to the Doctor's Council in his Defence, 


that they at preſent take no notice of it, but reſerve 
that 
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35 they ſhall think proper. AS to the Second, The 
Managers being unwilling the Door ſhould be 
deprived of any Thing that his Council can fancy is 


Material for his Defence, they are contented to let 


hem go on in the Way they propoſed; but, to 
five your Lordſhips Time, we admit the Books, 

cermons and Pamphlets, to be as they have open'd 
em. TY 

g Sir Simon Harcourt. My Lords, We humbly 
pay they may be read, becauſe we have not open d 
the Tenth Part of them. 

Mr. Dodd. We have collected them, to fave 
tour Lord{hips Time; but we have not open d 
them, becauſe we reſerved them to be read. 

Mr. Phipps. My Lords, The Witneſs is ſworn. 
b that a True Copy of what it refers to? 

Mr. Trapp. I did compare them with the 
Originals : It is a Tranſcript from the Origi- 


ml. 
Mr. Phipps. Are they entire Paragraphs ? 
Mr. Trapp. They are moſt of them entire Paſ- 


ſages. 

, Chancellor. Gentlemen of the Houſe of 
Commons, do you object to the Evidence? 

Sir Joſeph Fekyll. No, my Lords. 


Then the LORDS Adjourned to their Houſe 
Above, 


Saturday, March 4. The Sixth Day. 


H E Lords being ſeated as uſual, and the 

Commons in a Committee of the whole 
Houſe, and the Managers at their Lordſhips Bar; 
the uſual Proclamations being alſo made; 

And Dr. Sacheverell appearing at the Bar: 

Lord Chancellor. Gentlemen, You who are Coun- 
cil for Doctor Sacheverell were proceeding to your 
Evidence, and had offered ſome Papers which you 
defired to be read in Evidence ; and the Gentlemen 
of the Houſe of Commons did agree to let them be 
read, as you defired. 

Mr. Dodd. My Lords, We pray thoſe Papers 
may be read. 

Mr. Phipps. My Lords, The Defendant does in 
his Anſwer aſſert, © That the Doctrine of the Ille- 
«* gality of Reſiſtance to the Supreme Power, is 
© contained in the Homilies, and approved by ma- 
* ny of the Divines of the Church of England : 
We defire now to have thoſe Homilies, and the 
Sermons of thoſe Divines, read. 

Sir Foſeph Jekyll. My Lords, The Gentlemen 
that open'd for the Doctor, were pleaſed to menti- 
on ſome Homilies, and other Books; one entitled, 
A Neceſſary Doftrine and Erudition for any Chriſtian 


Man; which they deſired might be read; and faid, 


They had collected the Paſſages out of them, in a 
Paper which they offer'd to your Lordſhips. We 
have look'd into that Paper, and find Extracts out 
of Gazettes, and other Papers. We are willing to 
let them read the Homilies , and that other Book 
called, The Erudition for any Chriſtian Man; but 
when they come to the others, we pray they may 
produce the Books or Papers themſelves. : 

Mr. Dodd. My Lords, We ſhall obſerve it ac- 


cordingly. 


Mr. Phipps. We pray we may hegin with the 


* 5 The Erudition for any Chriſtian Man, 
ol. IV. 


— 
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that Matter to be taken notice of at ſuch other Time 


| Clerk reads the Poper-AbſtraZ, 
A Neceſſary Doctrine and Erudition for any 
; Chriſtian Man; ſer furthe by the King's Majeſty 
of England, &c. Anno 34 H VIII. | 


In the Expoſition of the Fyſthe Conmandmenit. |} 
f And by this Commandment alſo, 
Subjects be bounde not to withdiawe Ful. 113. 
„ their faid Fealtie, Trouth, Love, and 
Obedience towards their Prince, for any Cauſe 
whatſoever it be ; ne for any Cauſe they may con- 
; ſpire againſt his Perſon, ne do any Thing to- 
—— the Hindrance or Hurt thereof, nor of his 

ate. 


1n the Expoſition of the Syxte Commandment. 
; Moreover, no Subjects may draw 
their Swords againſt their Prince, for Fvl.187, 9, 
any Cauſe, whatſoever it he. 
Mr. Dodd. If your Lordſhips pleaſe, that we 
may now read ſeveral Paſlages in the Homilies. 


Clerk reads. The Second Part af the Sermon 
f of Obedience, Pag. 110. 
„ Whereby Chriſt taught us plainly, that even 
the wicked Rulers have their Power and Authori- 
ty from God; and therefore it is not lawful for 
their Subjects to withitand them, altho' they abuſe 
* their Power. | 
a Ibid. p. 113. But nevertheleſs, in that Caſe 
we may not in any wiſe withſtand violently, or re- 
: bel againſt Rulers, or make any Inſurrection, Se- 
dition or Tumults, either by Force of Arms, or 
* otherwiſe, againſt the Anointed of the Lord, or 


any of his Officers; but we muſt in ſuch Caſe 


* patiently ſuffer all Wrongs and Injuries, referring 
* the Judgment of our Cauſe only to God. 


The Third Part of the Sermon of Obedience, 
Pag. 114. 

© Yee have heard before, in this Sermon of good 
Order and Obedience, manifeſtly proved, both by 
© the Scriptures and Examples, that all Subjects are 
* bounden to obey their Magiſtrates, and for no 
* Cauſe to reſiſt, or withſtand, or rebel, or make 
any Sedition againſt them, yea altho they be 
* wicked Men. 


Firſt Part of the Sermon againſt wilful Rebellion, 
ag. 589. 
* What ſhall Subjefts do then ? Shall they obey 
* valiant, ſtout, wiſe and good Princes; and con- 
* temn, diſobey, and rebel againſt Children being 
* their Princes; or againſt undiſcreet and evil Go- 
© vernors ? God forbid ! For, firſt, What a peri- 
* lJous Thing were it to commit unto the Subjects 
© the Judgment which Prince is wiſe and godly, and 
nis Government good, and which is otherwiſe? 
As tho' the Foot mult judge of the Head! An 
© Enterprize very heinous, and mult needs breed 
© Rebellion. 
Ibid. p. 590. And whereas indeed a Rebel is 
«* worſe than the worſt Prince, and Rebellion worſe 
© than the worſt Government of the worſt Prince 
that hitherto hath been. | 
Second Part of the Sermon againſt wilful Rebellion, 
Pag. 600. 
© Now let David — to ſuch Demands, as 
© Men deſirous of Rebellion do uſe to make : Shall 


© not we, eſpecially being ſo good Men as we are, 


« riſe and rebel againſt a Prince hated of God, and 
© God's Enemy; and therefore like not to proſper 
© either in War or Peace, but to be hurtful and perni- 
© cious to the Commonwealth? No, faith good and 


« odly Dade | 
6 Ibid 
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866 
bid. p. 601. But, fay they, ſhall we not rife 
* and rebel againſt ſo unkind a Prince, nothing con- 
* fidering or regarding our true, faithful and painful 
© Service, or the Safeguard of our Poſterity ? No, 
* faith good David. 

Ihid. Shall we not rife and rebel againſt our 
* known, mortal, and deadly Enemy, that ſeeketh 
our Lives? No, faith godly David. 

Ibid. Shall we not aſſemble an Army of ſuch 
good Fellows as we are, and by hazarding of our 
© Lives, and the Lives of ſuch as (hall withſtand us, 
and withal hazard ing the whole Eſtate of our 
* Country, remove ſo naughty a Prince? No, faith 
* godly David. 

Did. What ſhall we then do to an evil, to an 
* unkind Prince, an Enemy to us, hated of God, 
© hurtful to the Commonwealth, &c. ? Lay no vio- 
© lent Hand upon him, faith good David; but let 
© him live, until God appoint and work his End, 
* either by natural Death, or in War, by lawful 
Enemies, not by traiterous Subjects. 

Ib;d. p. 6. If King David would make theſe 
* Anſivers, as by his Deeds and Words recorded in 
* the Holy Scriptures indeed he doth make, unto 
all ſach Demands concerning Rebelling againſt 
* evil Princes, unkind Princes, cruel Princes, Prin- 
© ces that be to their good SubjeAts mortal Enemies, 
Princes that are out of God's Favour, and ſo 
* hurtful, or like to be hurtful to the Common- 
* wealth, 


Mr. Dodd. If your Lordſhips pe now, that 
we may read the Thirty Fifth Article of the Church 
of England, which approves theſe Homilies. 
Mr. Phipps. We open'd, that theſe Homilies 
were approv'd of by the Articles of the Church of 
England, as containing ſound and wholſome Do- 
ctrine: We pray the Thirty Fifth Article may be 


read. 
Clerk reads. Article the Thirty Fifth. - 
Of Homthes. 

The Second Book of Homilies, the ſeveral Ti- 
tles whereof we have joined under this Article, 
* doth contain a godly and wholſome Doctrine, and 
* neceſſary for theſe Times ; as doth the former 
Book of Homilies, which were ſet forth in the 
- * Time of Edward the Sixth. And therefore we 
* Judge them to be read in Churches by the Mini- 
* ſters, diligently and diſtinctly, that they may 
be underſtanded of the People. The Names of 
© the Homilies. 1. Of the Right Uſe of the 
Church. 2. Againſt Peril of Idolatry. 3. Of 
* repairing and keeping clean of Churches. 4. Of 
* good Works ; Firſt, of Faſting. 5. Againſt Glut- 
tony and Drunkenneſs. 6. Againſt Exceſs of Ap- 
© parel. 7. Of Prayer. 8. Of the Place and Time 
* of Prayer. 9. That Common Prayers and Sacra- 
ments ought to be miniſtred in a known Tongue. 
* 10. Of the Reverend Eſtimation of God's Word. 
* 11. Of Alms-doing. 12. Of the Nativity of 
* Chriſt. 13. Of the Paſhon of Chriſt. 14. Of 
the Reſurrection of Chriſt, 15. Of the worthy 
« Receiving of the Sacrament of the Body and Blood 
of Chriſt. 16. Of the Gifts of the Holy Ghoſt. 
117. For the Rogation-Days. 18. Of the State of 
« Matrimony. 19. Of Repentance. 20. Againſt 
« [dleneſs. 21. Againſt Rebellion. 


Mr. Phipps. By the Statute of 13 Elz. theſe 
Articles are confirmed: I believe the Gentlemen of 
the Houſe of Commons will allow of it. 

Mr. Dodd. They are confirmed by the Act of U- 
niformity ; and we think we need not ſpend your 
Lordſhips Time in reading it. 
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Sir of. Zekyll. My Lords, We told them, tha. 
we were willing to admit all they open'd ; and then 
we _ —＋ N | 
r. Dodd. If your Lordſhips pleaſe, we wi 
on with the AbſtraQ. | * 80 


Mr. Phipps. The Gentlemen ſay, that they ad. 


mit us to read what we open d. Now what we 
are going to read next, we did not open; and there. 
fore we ſubmit it to your Lordſhips, whether we 
m_ _ out of the Abſtract, or produce the Book 
it felt ? 

Sir Foſ. Zekyll, My Lords, We defire to know 
whar it is they would read ? 

Mr. Phipps. It is Biſhop Overalls Convocation. 
Book. 

Mr. Dee. If your Lordſhips pleaſe, we ſhall pro. 
duce the Book; becauſe there are ſome broken Pa: 


ſages collected, and there may be {ome Objettion, if 


the Book be not produced. 

Mr. Phipps. My Lords, We hope the whole 
Canon which is mention'd in this Book, tho! it is 
recited by Parcels, ſhall be read. 


Clerk reads.) And therefore 


Sir 7oſ. Fekyll. My Lords, They are reading a 
Paſſage - of This Book. We might object, I hat 
a Printed Book is no Proof of a Canon ; and that 
they ought to make a Legal Proof of it. But that 
which we object, is, That they begin in the Mid- 
dle of a Sentence: Your Lordihips obſerve, the 
Clerk begins with the Words, And therefore, | 
pray, he may read at the Beginning of a Sentence. 

Mr. Phipps. My Lords, Where the Clerk be- 
gan, was the Beginning of that Canon; but it be- 
ing at the End of another Canon, is the Reaſon that 
it begins And therefore. 


Clerk reads. | And therefore, if 
* any Man ſhall affirm, under Colour 
* of any thing thar is in the Scriptures, 
either that the Doctrine of Grace in 
* the New Teſtament doth more abo- 
* liſh the Rules of Nature, or Moral Law of God, 
than it did in the Od; or, that thro' Faith the 
ſaid Law was not rather eſtabliſh'd, than in any 
* ſort impeach d; or, that becauſe as many as be- 
* lieve are redeemed, and made free from the 
* Curſe of the Law, they are therefore exempted, 
* and free from the Obedience of the Law ; or, 
* that by the Incarnation of our Saviour Chriſt, 
* Obedience to the Fifth Commandment, touching 
* Honours due to Parents and Princes, was in any 
* ſort impeach'd, the reſt of the Law being elta- 
* bliſh'd 3 or, that our Saviour Chriſt having un- 
© dertaken the Fulfilling of the whole Law, (as far 
* forth, at the leaſt, as ever Mankind was bound to 
* have fulfilled it) came ſhort in this one Law, by 
* exempting himſelf from any Obedience due to 
* the Civil Magiſtrate ; or, that he, having tied 
* himſelf according to the ſaid Commandment, as 


Biſhop Ove- 
rall, p. 107, 
Can. I. 


well to the Obedience of the Civil Magiſtrate, as 


* the Obedience which was due to his Parents, did 
not, whilſt he liv'd in the World, fulfil the Law 
* wholly concerning them both ; or, that hedid any 
* way, or at any Time, encourage the Fews, or any 
© other, directly or indirectly, to Rebel, for any 
* Cauſe whatſoever, againſt the Raman Emperor, or 
any of his Subordinate Magiſtrates ; or, that he 
* did not very willingly, both himſelf pay Tribute 
to Ceſar, and allo adviſe the Jes ſo to do; or, 
* that when he willed the eue to pay Tribute to 
* Ceſar, including therein their Duty of Obedience 
* unto him, he did not therein deal plainly and fin- 

| * cerely, 
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© cerely, but meant ſecretly that they ſhould be 
pound no longer to be obedient unto him, but 
* until by Force they ſhould be able to reſiſt him; 
© or, that he did not utterly and truly condemn all 
* Devices, Conferences, and Reſolutions whatſoever, 
© either in his own Apoſtles, or in any other Per- 
* ſons, for the uſing of Force againſt Civil Autho- 
* rity 3 or, that it is, or can be more lawful for any 
* private Perſons, either of St. Peter's Calling, or 
of any other Profeſſion, to draw their Swords 
* againſt Authority, tho in their raſh Zeal they 
© ſhould hold it lawful fo to do, for the Preſervati- 


* on of Religion, than it was for St. Peter for 


* the Preſervation of his Maſter's Life ; or, that 
Aby Chriſt's Words above mention'd, all Subjects 
(of what Sort ſoever) without Exception, ought 


not, by the Law of God, to periſh with the 


* Sword, that take and uſe the Sword, for any 
* Cauſe, againſt Kings and Sovereign Princes, un- 
der whom they were born, or under whoſe Juriſ- 
« diction they do inhabit ; or, that ſeeing our Sa- 
© yiour Chriſt would not have the Samaritans to be 
* deſtroyed with Fire from Heaven, altho' they 
were at that Time divided in Religion from the 
© Zews, and refuſed to receive him in Perſon, it is 
* not to be aſcribed to the Spirit of Satan for any 
private Men to attempt by Gunpowder, and Fire 
c ws Hell, to blow up and deſtroy their Sove- 
* reigns, and the whole State of the Country where 
* they were born and bred, becauſe in their Con- 
* ceits they refuſed ſome part of Chriſt's DoQrine 
and Government; or, that Chriſt did not well; 
and as the ſaid Fifth Commandment did require, 
jn ſubmitting himſelf as he did to Authority, al- 

© tho' he was ficſt ſent for with 
Matt. 26. 55. Swords and Staves, as if he had 

been a Thief, and then afterward 
© carried to Pilate, and by him (albeit he found no 
Evil in him) condemn'd to Death; or, that by any 
Doctrine or Example which Chriſt ever taught, or 
« bath left upon good Record, it can be proved Law- 
ful to any Subjects, for any Cauſe of what Nature 
« ſoever, to decline either the Authority and Juriſ- 
« diction of their Sovereign Princes, or of any their 
« Jawſul Deputies and inferior Magiſtrates ruling un- 
der them: He doth greatly Err. 


Mr. Phipps. My Lords, We opened, that from 
the Time of the Reformation this had been the Do- 
Grine of the Church. We deſire to begin, and 
ſhew it was Archbiſhop C anmer's Opinion: In 
Strype's Memorial of Archbiſhop Cranmer. 


Clerk Reads.) © The ſecond Ex- 

London Edi- * hortation is, That next unto God 

tion, p. 387. © you obey your King and Queen 

Folio. * willingly and gladly, without Mur- 

mur or Grudging, and not for Fear 

* of them only, bur much more for the Fear of 

God. Knowing that they be God's Miniſters, ap- 

pointed by God to Rule and Govern you; and 

therefore whoſo reſiſteth them, refilteth God's 
* Ordinance. 


Mr. Phipps. My Lords, We now offer a Decla- 
ration of Biſhop Ferrar, Biſhop Hooper, Biſhop 
Coverdale, and about Nine other Biſhops, which is 
in Fox's Hiſtory. 

Cierkreads.\ © Humbly requiring, 

Vol. III. p. 101. © and in the Bowels of our Saviour 

* Jeſus Chriſt, beſeeching all that 

* fear God, to behave themſelves as obedient Subjects 

: . wy 8 Highneſs, and the Superior Powers 
ol. IV. 
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which are ordained of God, under her; rather, 


5 
after our Example, to give their Heads to the 


Block, than in any Point to Rebel, or once to 


Mutter againſt the Lord's Anointed. 
Mr. Dodd. If your Lordſhips pleaſe, he may 


read the Names of thoſe Perſons that have ſubſcribed 


it at the End of it. 


Clerk reads The 8th Day of May, 


Anno Dom. 1554. 


* The Names of the priſon'd Preachers ſubſcribing 
to this Declaration, Robert Menaven, alias Robert 
f Ferrar, Rowland Taylor, Fobn Philpott, ohn Brad- 
ford, FohnWigorne, and Glouc. Epiſcopus, alias ohn 
Hooper Edward Come, John Rogers, Laurence Saun- 

ders, Edmund Lawrence, J. P. T M. To theſe 
; things aboveſaid do Miles Coverdale, late of Exon, 
- conſent and agree with theſe mine afflicted Bre- 
* thren, being Priſoners, mine own Hand. 


Mr. Phipps. My Lords, The next we offer is 
the Opinion of Biſhop Jewell, in his Defence of 


c 


the Apology for the Church of England, in Anſwer 


to Mr. Harding. 


* Clerk Reads.] We teach the Peo- 
ple as St. Paul doth, to be ſubject Printed Ann. 
to the higher Powers, not only 1568. Fol. 19. 
* for Fear, but alſo for Conſcience. 
We teach them, that whoſo ſtriketh with the 
* Smerde by private Authority, ſhall periſh with 
* the Swerde. If the Prince happen to be Wicked, 
* or Cruel, or Burthenous, We teach them to ſay 
* with St. Ambroſe, Arma noſtra ſunt Preces & 
* Lachryme, Tears and Prayers be our Weapons. 


Mr. Dodd. My Lords, The next is Mr, Hooker, 
in his Eccleſiaſtical Polity. | 


* Clerk Reads. | That Sub jection 
* which we owe to lawful Powers, Fol. 470. 
* doth not only import, that we Lond. Edit. 
* ſhould be under them by Order of 1705. 
our State, but that we ſhew all 
* Submiſſion towards them, both by Honour and 
© Obedience. He that reſiſteth them reſiſteth God. 
And reſiſted they be, if either the Authority it 
* ſelf, which they exerciſe, be denied; as by Ana- 
© baptiſts all Secular Juriſdictions; or if Reſiſtance 
© be made but only ſo far forth as doth touch their 
© Perſons, which are inveſted with Power; (for they 
* which ſaid Nolumus bunc regnare, did not utterly 
* exclude Regiment; nor did they wiſh all kind of 
© Government clearly removed, which would not at 
© the firſt have David to Govern 3) or if that which 
* they do by virtue of their Power, namely, their 
„Laws, Edicts, Services, or other Acts of Jurif- 
* diftion, contrary to the bleſſed Apoſtles moſt Holy 
* Rule, Obey them who have the Overſight of you, 
© Heb. 13. 17. be not ſuffered to take Effect; or if 
* they do take Effect, yer is not the Will of God 
thereby ſatisfy d neither, as long as that which we 
do is contemptuouſly or repiaingly done, becauſe 
ye can do no otherwiſe. In ſuch ſort the I/raelzes 
in the Deſart obey'd Moſes ; and were, notwith- 
* ſtanding, deſervedly plagued for Diſobedience. 
© The Apoſtle's Precept therefore is, Be ſalject even 
* for God's ſake ; be ſubje# not for Fear, but of 
© mere Conſcience, knowing, that be which reſifteth 
* them, purchaſethto bimſelf Condemnation. 


M. Gen. Stanhope. My Lords, Since Hooker's 
Eccleſiaſtical Polity is before your Lordſhips, and 
they have read that Part, I pray that from pag. 444, 

Si{ſſil 2 to 


— II 
— 


| 
4 
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_ miſtaken in the 
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to the latter End of pag. 446, may likewiſe be 
read. 

Mr. Dodd. We ſubmit it to your Lordſhips, 
Whether it is proper to break into our Defence? 


Or whether the Gentlemen of the Houſe of Com- 


mons will read what they think proper when they 
come to Reply? Your Lordſhips know the Courſe 
in other Courts is to give our Evidence entire. 

Sir F. 7ekyll. My Lords, The Indulgence of the 
Managers, to let the Doctor's Council go into this 


Evidence, is very great; (for I believe ſuch ſort of 


0 


cording to the Nature of this Kingdom, where 
* the People are in no Subjection, bur ſuch as wil. 
* lingly themſelves have condeſcended unto for their 
own moſt Behoot and Security. In Kingdoms 
therefore of this Quality, the higheſt Governor 
* hath indeed univerſal Dominion, but with Depen. 
* dency upon that whole entire Body, over the ſeve- 
* ral Parts whereof he hath Dominion; fo that it 
* ſtandeth for an Axiom in this Caſe, The King is 


Evidence was never known before in any Court of Major ſingulus, univerſis Minor. The King's De- 


juſtice whatſoever); but ſurely, as they have called 


this Witeeſs, for ſo I may term the Book they 


were reading, we may be at Liberty to croſs- examine 


that Witneſs ; perhaps the Place we defire to have 
read may explain the Paſſages read by them. 
Mr. Phipps. My Lords, We ſubmit to it. 


M. Gen. Stanhope. Pray what Edition is that Book? 


Clerk. Ir is Printed in 175. 

M. Gen. Stanhope. My Lords, If we ſhould be 
Edition, I hope we ſhall not be 

hindred in our Reply from reading thoſe Paſſages in 

the Edition which I have conſulted. | 


- © Clerk Reads.) Again, on whom the 

Fol. 444. ſame is beſtowed at Mens Diſcretions, 
© they likewiſe do hold it by Divine 
Right. If God in his revealed Word hath ap- 


© pointed ſuch Power to be, altho' himſelf extra- 


* ordinarily beſtow it not, but leave the Appoint- 
ment of Perſons to Men; yea, albeit God do nei- 
ther appoint nor aſſign the Perſon ; nevertheleſs, 
* when Men have aſſigned and eſtabliſhed both, 
* who doth doubt but that ſundry Duties and Affairs 
* depending thereupon, are preſcribed by the Word 
of God, and conſequently by that very Right to 


be exerted? For Example ſake, the Power which 


* Roman Emperors had over Foreign Provinces, 
* was not a thing which the Law of God did ever 
© inſtitute ; neither was Tiberius Ceſar by eſpecial 
* Commiſſion from Heaven therewith inveſted ; and 
© yet Payment of Tribute unto Ceſar, being now 
* made Emperor, is the plain Law of Jeſus Chriſt 
© unto Kings by Human Right; Honour by very Di- 
vine Right is due. Man's Ordinances are many 
© times propoſed as Grounds in the Statutes of God. 
And therefore, of what kind ſoever the Means be 
© whereby Governors are lawfully advanced to their 
* States, as we by the Laws of God ſtand bound 
* meekly to acknowledge them for God's Lieute- 
© nants, - and do confeſs their Power His; ſo by the 
* fame Law they are both authoriz'd and requir d to 
<* uſe that Power, as far as it may be in any tate 
© available to his Honour. The Law appo' .cth no 
Man to be a Huſband ; but if a Man hath beraken 
© himſelf unto that Condition, it giveth him Power 
and Authority over his own Wife. That the Chri- 
© ftian World ſhould be ordered by the Kingly Re- 
* giment, the Law of God doth not any where 
Command; and yet the Law of God doth give 
them, which once are exalted unto that Place of 


- © Fate, Right to exact at the Hands of their Sub- 


< jeQts general Obedience in whatſdever Affairs their 
l Foes may ſerve to Command ; and God doth 
© ratify Works of that Sovereign Authority, which 
© Kings have received by Men. This is therefore 


the Right whereby Kings do hold their Power; 


but yet in what ſort the ſame doth reſt and abide 
© in them, it ſomewhat behoveth farther to Search ; 


© where, that we be not enforced to make over 


large Diſcourſes about the different Conditions of 


* pendency we do not conſtrue as ſome have done 
* who are of. Opinion, that no Man's Birth can 
make him a King; but every particular Perſon 
* advanced to ſuch Authority bath, at his Entrance 
into his Reign, the ſame beſtowed on him as an 
« Eſtate, in Condition, by the voluntary Deed of 
* the People in whom it doth lye, to put by any 
* one, and to prefer ſome other before him better 
liked of, or judged. fitter for the Place; and that 
* the Party ſo rejected hath no Injury done unto 
him; no, altho' the ſame be done in a Place where 
* the Crown doth go 4:2 4+, by Succeſſion, and to 
* a Perſon which is Capital, and hath apparently, if 
Blood be reſpected, the neareſt Right. They 
* plainly affirm, in all well appointed Kingdoms, 
* the Cuſtom evermore hath been, and is, thar 
Children ſucceed not their Parents till the Peo- 
ple, after a ſort, have created them anew ; 
neither that they grow to their Fathers as 
natural and proper Heirs, but are then to be 
* reckon'd for Kings, when at the Hands of ſuch 
* as repreſent the King's Majeſty, they have by 
* Sceptre and a Diadem received as it were the 
* Inveſtiture of a Kingly Power: Their very Words 
* are, © That where ſuch Power is ſettled into a 
“Family or Kindred, the Stock it ſelf is thereby 
“ choſen, but not the Twig that ſpringeth of ir. 
©* The next of the Stock unto him that reigneth, 
are not through Nearneſs of Blood made Kings; 
but rather ſer forth to ſtand for the Kingdom: 
* Where Regal Dominion is Hereditary, it is not- 
* withſtanding (if we look to the Perſons which 
* have it) altogether EleQtive.” To this Purpoſe 
* are ſelected Heaps of Scriptures concerning the ſo- 
* lemn Coronation or Inauguration of Saul, David, 
* of Salomon, and others, by the Nobles, Ancients, 
and People of the Commonweal of Iſrae/: As it 
* theſe Solemnities were a kind of Deed, whereby 
the Right of Dominion is given; which ſtrange, 
* untrue, and unnatural Conceits, ſet abroad by 
* Seedſmen of Rebellion, only to animate unquiet 
Spirits, and to feed them with Poſſibility of 
* alpiring to Thrones, if they can win the Hearts of 
* the People, what Hereditary Title ſoever any other 
before them may have; I ſay, unjuſt and inſolent 
« Poſitions, I would not mention, were it not there- 
by to make the Countenance of Truth more Orient; 
for unleſs we will openly proclaim Defiance unto 
* all Law, Equity and Reaſon, we muſt (there is 
* no Remedy) acknowledge, that in Kingdoms, He- 
* reditary Birth gives Right unto Sovereign Domini- 
on; and the Death of the Predeceſſor puts the 
* Succellor by Blood in Seiſin. Thoſe publick So- 
* lemnities before ſpecified, do but ſerve for an open 
*.Teſtification of the Inheritor's Right, or belong- 
- ing unto the Form of inducting him into Poſſeſſion 
* of that Thing he hath Right unto. Therefore, in 
* caſe it doth happen, that without Right of Blood, 
* a Man in ſuch wiſe be poſſeſſed, all theſe new 


* Elections and Inveſtings are utterly void; they 
4 * make 


d Annæ 


Sovereign or Supreme Power, that which we ſpeal; 
of Kings ſhall be in reſpect of the State, and ac. 
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make him no indefeafible Eſtate, the Inheritor by 
* Blood may diſpoſſeſs him as an Uſurper. The 
« Caſe thus ſtanding, albeit we judge it a thing moſt 
© true, that Kings, even Inheritors, do hold their 
Right in the Power of Dominion, with Dependen- 
cy upon the whole Body Politick, over which they 
© have Rule as Kings; yet ſo it may not be under- 
« ſtood, as if ſuch Dependency did grow; for that 
« every Supreme Governor doth Perſonally take 
© from thence his Power, by way of Gift, beſtowed 
© of their own free Accord upon him at the Time of 
* his Entrance into the ſaid Place of his Sovereign 
Government. But the Caſe of Dependency is that 
« firſt Original Conveyance when Power was derived 
from the whole into one; to paſs from him unto 
* them, whom out of him, Nature, by Lawful 
© Births, ſhould produce, and no Natural or Legal 
© Inability make uncapable. © Neither can any 
« Man with Reaſon think, but that the firſt Inſtitu- 
tion of Kings a ſufficient Conſideration ; whete- 
« fore their Power ſhould always depend on that 
from which it always flows: By Original Influence 
« of Power from the Body unto the King, is the 
« Cauſe of Kings Dependency in Power upon the 
« Body.” By Dependency we mean Subordination 
* and Subjection; a maniteſt Token of which De- 
* pendency may be this: As there is no more certain 
* Argument that Lands are held under any as Lords, 
than if we ſee that ſuch Lands, in Defect of Heirs, 
fall unto them by Eſcheat: In like manner, it 
© doth follow rightly, that ſeeing Dominion, when 
© there is none to inherit it, it returneth into the 
Body; therefore they which before were Inheri- 
© tors thereof, did hold it with Dependency upon 
the Body: So that by comparing the Body with 
© the Head, as touching Power, it ſeemeth always 


© to reſide in both; fundamentally and radically in 


© the one, in the other derivatively ; in one the Ha- 
© bit, in the other the Art of Power. May a Body 
* Politick then at all Times, withdraw in whole or 
* in part, the Influence of Dominion, which paſſeth 
* from it, if Inconveniencies do grow thereby ? It 
©* muſt be preſumed, that Supreme Governors will 
not in ſuch Caſe oppoſe themſelves, and be ſtiff 
in detaining that, the Uie whereof is with pub- 
© lick Detriment. But ſurely without their Conſent, 
* I ſee not how the Body by any juſt Means ſhould 
© be able to help it ſelf, ſiving when Dominion doth 
* Eſcheat ; ſuch Things therefore muſt be thought 
upon beforehand, that Power may be limited e er 
* it be granted; which is the next Thing we are to 
conſider. 

Mr Dodd. We now produce Biſhop Ardrews's 
Sermons. | 

Clerk reads.) To deprive or de- 
London Edi- poſe them? Sure where the worſt is 
tion, Fol. © reckoned that can be of them, Ca- 
1632.p.929. © mabunt ad Dominum is all I find, 
| * 1 Sam. 8. 18. No Per to do it but 

* he. By him, and by none but by him, they be; 
« by him, and by none but by him, they ceaſe to be. 


Mr. Phipps. We deſire to read another Paſſage 
our of Mr. Hooker, in a Treatiſe of Church Go- 
vernment. | | 

Clerk Reads.| A Treatiſe of Church Govern- 
ment: To which is added a Treatiſe of the Re- 
gal Power, and of the Novelty of the. Doctrine of 
* Refiſtance, Publiſhed by Dr. Bernard in his Calvi 
* Trabales. | 

Lord Chancellor. This is a Collection of the 
Works of ſeveral Perſons ; ſo that it dont appear 
whoſe Works theſe are that you are reading. 


en 869 
. Phipps. That which we offer to be read is 
Mr. Hooker S, and is left x oi 
was price dls et out of the Book which 


_ Clerk reads.] © There is a Supreme 
; Head of Juſtice whereunto All are Lon. Elir - 
_ Subject, but it ſelf in Subjection 1601, 420; 
to None; which kind of Pre-emi- pag. 49 50 
hence, if ſome ought to have in a N 
Kingdom, who but the King ſhall have it? Kings 
therefore no Man can have Lawful Power and Au- 
. thority to judge; if private Men offend, there is 
the Magiſtrate over them, which Judgeth; if Ma- 
giſtrates, They have Their Prince; if Princes 
there is Heaven, a Tribunal before which they ſhall 
appear; On Earth they are not accountable to any 


Mr. Phipps. My Lords, We offer Doctor Fack- 

ſon's, and bine Uſer's Opinion in thi x 

And firſt Doctor 5e N 88 
Clerk Reads.\ “ He that is a King 

or Supreme Magiſtrate, by juſt and Tow. 3. p. 

« lawful Title, may not be thus reſiſt- 965. 

« ed, albeit he exerciſe his Power Ty- 

« rannically. | 


Mr. Phipps. The next is Archbiſhop Uſer, in 
a Treatiſe called, The Power communicated by God 
zo the Prince, and the Obedience required of the Sub- 
jet, &c. 

Clerk Reads.) But if Mens 
* Hands be thus tied (will ſome ſay) Pag. 157. 
no Man's State can be ſecure : Nay, Lord. 1683. 
the whole Frame of the Common- Zoo. 
* wealth would be in Danger to be ſub- 
* verted and utterly ruined by the unbridled Luſt of 
* a diſtemper'd Governor. 

* I anſwer, God's Word is clear in the Point, 
* IWhoſoever reſifteth the Power, reſiſteth the Ordi- 
* nance of God, and they that reſiſt, ſhall receive 
* to themſelves Damnation; and thereby a Neceſſi- 
ty is impoſed upon us, of being ſubject even for 
* Conſcience fake, which may not be avoided by 
© the Pretext of any enſuing Miſchief whatſoever. 


Mr. Phipps. My Lords, We offer next the Au- 


thority of Mr. Chillingworth, and we need ſay no 
more of him than to mention that it is Mr. Chilling- 
worth ; and his Character is fo eſtabliſhed by the 
Lord Clarendon, that we need ſay no more of it. 


Clerk Reads.) © They that make no 
Scruple at all of fighting with his Fol. 330. 
© Sacred Majeſty, and Shooting Muſ- Lond. 1704. 
© kets and Ordnance at him (which Folio. 
© {ure have not the Skill to chuſe a 
Subject from a King) to the extreme Hazard of 
* his Sacred Perſon, whom by all poſſible Obliga- 
* tions they are bound to defend, do they know, 
* think you, the General Rule without Exception 
© or Limitation left by the Holy Ghoſt for our Di- 
erection in all ſuch Caſes, Who can fr up bis 
Hand againſt the Lord's Anointed, and be innocent? 
© 1 Sam. 25. 9. Or do they confider his Command 
jn the Proverbs of Solomon, My Son, fear God and 
© the King, and meddle not with them that defire 
Gange? Prov. 24. 21. Or his Counſel in the 
Book of Ecclefraſtes, I 7 thee to keep the 
© King's Commandment, and that in Regard of the 
© Oath of God? Eccleſ. 8. 2. Or becauſe they poſhtbly 
may pretend that they are exempted from, or un- 
© concerned in the Commands of Obedience deli- 
© vered in the Old Teſtament ; Do they know and 


© remember the Precept given to all Chriſtians by 


" "IG 
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* St. Peter, Submit your ſelves to every Ordinance 


; for the Lord's ſake, whether it be to the 

ing 4 Supreme, or unto Governors, as uno 
© them that are ſent by him? Or that terrible Sancti- 
on of the ſame Command, They that reſiſt ſhall 
recerve to themſelves Damnation, left us by St. 
Paul in his Epiſtle to the Romans, who then were 
the miſerable Subjects of the worlt King, the 
worſt Man, nay, I think, I may add truly, the 
worſt Beaſt in the World; that ſo all Rebels 
* Mouths might be ſtopt for ever, and left with- 
* out all Colour or Pretence whatſoever to juſtify 
© the Reſiſtance of Sovereign Power? | 


Mr Phipps. My Lords, The next we offer is 
Archbiſhop Bramba//, ſometime Biſhop of Armagh. 


| Clerk reads.| The ſame Oath 
Pag. 531. *© binds us to defend him againſt all 
Dubl. 1678. Conſpiracies and Attempts whatſo- 
Folio. c ever, which ſhall be made againſt 
— © his Perſon or Crown; to defend him, 
much more therefore not to offend him, againſt 
© all Conſpiracies and Attempts whatſoever. That 
* Oath which binds us to defend him againſt all 
* Attempts whatſoever, preſuppoſeth that no At- 
* tempt againſt him can be juſtiſied by Law, whether 
* theſe Attempts be againſt his Perſon or his 
© Crown. 


R KM X K 8&6 


3 Clerk reads.) If a Sovereign ſhall 
Ibid. fol. perſecute his Subjects for not doing 
542. * his unjuſt Commands, yet it is not 

* lawful to reſiſt by raiſing Arms 
© againſt him, They that reſiſt ſhall recerve 10 them- 
* ſelves Damnation. But they ask, Is there no Li- 
< mitation? I anſwer, bi Lex non diſtinguit, nec 
* nos diſtinguere debemus. How ſhall we limit 
* where God had not limited, or diſtinguiſh where 
* he hath not diſtinguiſh'd ? 


Iv. Dodd. My Lords, The next is Biſhop 
Sanderſon, 


Clerk reads.\ No Conjunture of 
© Circumſtances whatſoever, can make 


Fol. 5 22. 
* that Expedient to be done at any 


„ time, that is, of it {elf and in the kind anlawſu, 


For a Man to blaſpheme the holy Name of God, 
© to ſacrifice to Idols, to give wrong Sentence in 
Judgment, by his Power to oppre/ſs thoſe that are 
© not able to withſtand him, by Subtilty to over- 
reach others in bargaining, to zake up Arms (of- 
* fenſive or defenſive) againſt a /awfu! Sovereign: 
None of theſe, and ſundry _ other things of the 
like Nature, being all of them fimply, and de to- 


to genere unlawful, may be done by any Man, at 


© any Time, in any Caſe, upon any Colour or Preten- 
< fion whatſoever ; the Expreſs Command of God 
< himſelf only excepted, as in the Caſe of Abraham 
« for ſacrificing his Son. Not for the avoiding of 
Scandal, not at the Inſtance of any Friend, or 
Command of any Power upon Earth; not for 
© the Maintenance of the Lives or Liberties either 
of our ſelves or others; nor for the Defence of 
Religion; not for the Preſervation of a Church or 
State; no nor yet, if that could be imagin'd poſ- 


fſible, for the Salvation of a Soul; no, not for the 


© Redem ption of the whole World. 


Mr. Phipps. My Lords, Doctor Sacheverell be- 
ing educated in the Univerſity of Oxford, we offer 
the Decrees of that Univerſity touching this Mat- 
ter. They were publiſhed in the Gazette the 26th 
of Fuly, 1683, by Authority, 
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Clerk reads. Numb. 184 5. | 
The London Gazette. Publiſhed by Authority, 

From Monday July 23. to Thurſday July 26, 1682, 


* Whitehall, July 24. This Day was pre 
* to his Majeſty the following Ae = = 
* cree of the Univerſity of Oxford, paſs'd in their 
* Convocation, on Saturday the 21ft Inſtant. 

The Judgment and Decree of the Univerſity of 
* Oxford, paſs'd in their Convocation, Fuly 21 
© 1683. againſt certain pernicious Books, and dam- 
* nable Dodtrines, deſtructive to the Sacred Perſons 
* of Princes, their State and Government, and of 
all Human Society. | 

* ALTHO' the barbarous Aſſaſſination lately enter. 
* prized againſt the Perſon of his Sacred Majeſty 
* and his Royal Brother, engage all our Thoughts to 
reflect with utmoſt Dereſtation and Abhorrence on 
* that execrable Villany, hateful to God and Man: 
And pay our due Acknowledgments to the Divine 
Providence, which by extraordinary Methods 
© brought it to paſs, That the Breath of our Ny. 
file, the Anointed of the Lord, is not taken in 


© the Pir which was prepared for him; and that | 


© under his Shadow we continue to live, and enjoy 
* the Bleſſings of his Government; yet notwith- 
* ſtanding we find it to be a neceſſary Duty at this 


* Time, to ſearch into, and lay open thoſe impious 


* DoQines, which having of late been ſtudiouſly 


© diſſeminated, pave Riſe and Growth to theſe Ne- 


* farious Attempts, and paſs upon them our ſolemn 
* publick Cenſure and Decree of Condemnation. 
* Therefore, to the Honour of the Holy and undi- 
* vided Trinity, the Preſervation of Catholick Truth 
* in the Church, and that the King's Majeſty may 
be ſecured both from the Attempts of open bloody 
© Enemies, and Machinarions of Treacherous Here- 
* ricks and Schiſmaticks; We the Vice-Chancellor 
* Do&ors, Proctors, and Maſters, Regent and not 
* Regent, met in Convocation, in the accuſtomed 
Manner, Time and Place, on Satunday the one 
and twentieth Day of 7u/y, in the Year One 
* thouſand fix hundred and eighty three, concerning 
* certain Propoſitions contain'd in divers Books and 
* Writings, publiſh'd in the Exgliſß and alſo the La- 
in Tongue, repugnant to the Holy Scriptures, De- 
* crees of Councils, Writings of the Fathers, the 
Faith and Proſeſſion of the Primitive Church; 
* and alſo deſtructive of the Kingly Government, 
* the Satety of his Majeſty's Perſon, the publick 
Peace, the Laws of Nature, and Bonds of Human 
Society, by our unanimous Aſſent and Conſent, 
© have decreed and determined in Manner and Form 


* following : | 
The Erſt Preprſition. 
* All Civil Authority is derived Originally from 


© the People. 
The Second, 
© There is a mutual Compact, Tacit or Expreſs, 
between a Prince and his Subjects; and that if 
* he perform not his Duty, they are diſcharged 


* from theirs. 

| The Third. 

*Thrt if lawful Governors become Tyrants, or 
* govern otherwiſe than by the Laws of God and 
Man they oughr to do, they forfeit the Right they 
had unto their Government. Lex Rex. Buchanan 
de Fire Kegm. Vindicie contra Tyrannos Bellar- 
* mine de Concilis. De Pontificie Milton. Good- 
* win, Baxter. H. C. 

| The Fourth. 
* The Sovereignty of England is in the three 
: Eſtates 


50 
I Tio | 
« Eſtates, vie. King, Lords and Commons. The 
King has but a Co-ordinate Power, and may be 


« over-rul'd by the other Two. Lex Rex. Hunton 
of a Limited and Mixed Monarchy, Baxter H. C. 


ht. Catechi/. | 
* 4 The Fifth. 


© Birth-right and Proximity of Blood give no Ti- 
* tle to Rule or Government; and it is lawful to 
* preclude the next Heir from his Right and Succeſ- 
© fjon to the Crown. Lex Rex. Hunt's Poſtſcript. 
Doleman's Hiſtory of Succeſſion. Julian the Apo- 
ſtare, Mene Tekel, 


The Sixth. 

It is Lawful for Subjects, without the Conſent, 
and againſt the Command of the Supreme Magi- 
* ſtrate, to enter into Leagues, Covenants and Aſſo- 
ciations, for Defence of themſelves and their Re- 
ligion. Solemn League and Covenant, Late Aſſo- 


(iations. 
The Seventh. 
Self. Preſervation is the Fundamental Law of 
Nature, and ſuperſedes the Obligation of all o- 


thers, whenſoever they ſtand in Competition with 
© it, Hobbs de Cive Leviathan. 


The Eighth. 
The DotQtrine of the Goſpel concerning patient 
* Suffering of Injuries, is not inconfiſtent with vio- 
ent Reſiſting of the Higher Powers, in caſe of 
* Perſecution for Religion. Lex Rex, Julian Apo- 
ſtate. Apolog, Relat. 


The Ninth. 2; 

There lies no Obligation upon Chriſtians t 

paſſive Obedience, when the Prince commands 

any Thing againſt the Laws of our Country; 

and the Primitive Chriſtians choſe rather to die 

than reſiſt, becauſe Chriſtianity was not ſertled 
* by the Laws of the Empire. Julian Apoſtate. 


The Tenth. 

* Poſſeſſion and Strength give a Right to Go- 
vern; and Succeſs in a Cauſe or Enterprize, pro- 
claims it to be Lawful and Juſt. To purſue it, is 
* to comply with the Will of God ; becauſe it is 
* to follow the Conduct of his Providence. Hobbs. 
Owen's Sermon before the Regicides, Fan. 31. 1648. 
Baxter. Fenkins's Petition, Ofob. 1651. 


The Eleventh. | 
* In the State of Nature there is no Difference 
between Good and Evil, Right and Wrong. The 
State of Nature is a State of War, in which eve- 
y Man hath a Right to all Things. 


The Twelfth. 

* The Foundation of Civil Authority is this Na- 
' tural Right, which is not given, but left to the 
Supreme Magiſtrate upon Mens entring into So- 
* Cieties 3 and not only a Foreign Invader, but a 
' Domeſtick Rebel, puts himſelf again into a State 
of Nature, to be proceeded againſt, not as a Sub- 
ect, but an Enemy; and conſequently, acquires 
* by his Rebellion the ſame Right over the Life of 
© his Prince, as the Prince (for the moſt heinous 
Crimes) has over the Life of his own Subjects. 


The Thirteenth. | 
* Every Man, after his entring into a Society, re- 
tains a Right of defending himſelf againſt Force, 
and cannot transfer that Right to the Common- 
wealth, when he conſents to that Union whereby 
4 Commonwealth is made: And in caſe a great 
many Men together have already reſiſted the Com- 
monwealth, = which every one of them expeCt- 


rx 
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eth Death; they have Liberty then to join toge- 
ther, to aſſiſt and defend 3 Their —4 
ing of Arms, ſubſequent to the firſt Breach of their 
* Duty, tho' it be to maintain what they have done 
"2 no new unjuſt Act; and if it be only to defend 
* their Perſons, is not unjuſt at all. 


The Fourteenth, 

An Oath ſuperadds no Obligation to Pact, and 

a Pact obliges no farther than it is credited; and 
* conſequently, if a Prince gives any Indication thar 
© he does not believe the Promiſes of Fealty and 
* Allegiance made by any of his Subjects, they are 
thereby freed from their Subjection; and notwith- 
* ſtanding their PaQts and Oaths, may lawfully re- 


* bel againſt, and deſtroy their Sovereign. Hob 
de Groe Leviathan, g , ; 


| The Fifteenth, 

If a People, that by Oath and Duty are obliged 
to a Sovereign, ſhall ſinfully diſpoſſeſs him, and 
(contrary to their Covenants) chuſe and covenant 
* with another; they may be obliged by their later 
* Covenants, notwithſtanding their former. Bax- 


i” 4 
The Sixteenth, 
* All Oaths are unlawful, and contrary to the 
Word of God. 2uakers. | 


The Seventeenth. | 
An Oath obligerh not in the Senſe of the Impo- 
- ſer, but the Takers. Sheriff s Caſe. 


The Ejghteenth. 
* Dominion is founded in Grace. 


The Nineteenth. 

The Powers of this World are Uſurpations up- 

* on the Prerogative of Jeſus Chriſt ; and it is the 
Duty of God's People to deſtroy them, in order 
to the ſetting Chriſt upon his Throne. Fiftb-Mo- 


narchy- Men. 
The Twentieth. 
* The Presbyterian Government is the Sceptre 
* of Chriſt's Kingdom, to which Kings as well as 
© Others are bound to ſubmit ; and the King's Su- 
* Premacy in Eccleſiaſtical Affairs, aſſerted by the 
Church of England, is injurious to Chriſt, the 
* ſole King and Head of his Church. Aare Da- 
maſcenum. Apolog. Relat. Hiſt. Indulg. Cartwright. 
Travers, 
The Twenty firſt. 
© It is not Lawful for Superiors to impoſe any 
Thing in the Worſhip of God, that is not ante- 
* cedently neceſſary. 


The Twenty ſecond. 
The Duty of not offending a weak Brother, is 
© inconſiſtent with all Human Authority of making 
© Laws concerning indifferent Things. Proteſtant 


conciler, 
The Twenty third. | 

Wicked Kings and Tyrants ought to be put to 
Death; and if the Judges and Inferior Magiſtrates 
will not do their Office, the Power of the Sword 
« devolves to the People: If the major Part of the 
people refuſe to exerciſe this Power, then the 
« Miniſters may Excommunicate ſuch a King; at- 
© ter which it is Lawful for any of the Subjects to 
« kill him, as the People did Athaliab, and Jehu 
« Fezebel. Buchanan. Knox, Goodman. Gilby. 


Jeſuits. 
The Twenty fourth. 

After the Sealing of the Scripture Canon, the 
© People of God in all Ages are to expect New Re- 
* relations for a Rule of their Actions; 1 is 

I Aw. 


872 
* Lawful for a Private Man, having an inward Mo- 
* tion from God, to kill a Tyrant. Quakers, and 
other Ent huſiaſts. Goodman. | 


| The Twenty fifth. 
The Example of Phineas is to us inftead of 
* a Command; for what God hath commanded or 
approved in one Age, muſt needs oblige in all. 


Goodman, Knox. Nepthal:. 


The Twenty ſixth. 
* King Charles the Firlt was lawfully put to 
Death, and his Murderers were the bleſſed Inſtru- 
* ments of God's Glory in their Generation. M/- 


ton. Goodwin. Owen. 


a The Twenty ſeventh. 
King Charles the Firſt made War upon his Par- 
© liament ; and in ſuch a Caſe the King may not 
© only be reſiſted, but he ceaſeth to be King. 


Baxter. 


We Decree, Judge, and Declare all and every 
© of theſe Propoſitions to be Falſe, Sedirious, and 
< Impious, and moſt of them to be alſo Heretical 
and Blaſphemous, Infamous to Chriſtian Religi- 
on, and Deſtructive of all Government in Church 
and State. | 

© We farther Decree, That the Books which con- 
tain the aforeſaid Propoſitions and impious Do- 
Arines, are fitted to deprave good Manners, cor- 
rupt the Minds of unwary Men, ſtir up Seditions 
and Tumults, overthrow States and Kingdoms, 
and lead to Rebellion, Murther of Princes, and 
Atheiſm it ſelf : And therefore We interdict all 
Members of the Univerſity from the Reading of 
the ſaid Books, under the Penalties in the Statutes 
expreſs d. We alſo order the ſaid recited Books 
to be publickly burnt by the Hand of our Marſhal, 
in the Court of our Schools. 
* Likewiſe we Order, That in perpetual Memory 
| hereof, theſe our Decrees ſhall be entred in the 
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them being communicated to the ſeveral Colleges 
and Halls within this Univerſity , they be there 
publickly affix'd in the Libraries, Retectories, or 
other fit Places, where they may be ſeen and read 
of all. 

* Laſtly, We command and ſtrictly enjoin all 
and fingular the Readers, Tutors, Catechiſts, and 
© others to whom the Care and Truſt of Inſtitution 
* of Youth is committed, that they diligently in- 


. 


ſtruct and ground their Scholars in that moſt ne- 

ceſſary Doctrine, which in a manner is the Badge 
* and Character of the Church of England ; Of 
* Submitting to every Ordinance of Man for the 
* Lord's Sale; whether it be to the King as Su. 
* preme, or unto Governors as unto them that are 
ſent by him, for the Pumſhment of evil Doers, 

* and for the Praiſe of them that do well, Teach- 
ing that this Submiſſion and Obedience is to be 
clear, abſolute, and without Exception of any 
© State or Order of Men. Alſo that they, accor- 
* ding to the Apoſtle's Precept, exhort, That fr /? 
© of all, Sapplications, Prayers, Interceſſons, and 


giving of Thanks be made for all Men, for the” 


* King, and all that are in Authority; that we may 
© lead a quiet and peaceable Life , in all Godlineſs 


and Honeſty ; for this is good and acceptable in the 


ght of God our Saviour. And in eſpecial man- 
© ner, that they preſs and oblige them humbly to 
offer their moſt ardent and daily Prayers at the 
© Throne of Grace, for the Preſervation of our So- 
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* vereign Lord King Charles, from the Attempts of 
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Regiſtry of our Convocation ; and that Copies of 


- 


open Violence, and ſecret Machinations of perfl 
* dious Traytors; that the Defender of the Faith 
being ſafe under the Defence of the Moſt High 
* may continue his Reign on Earth, till he = 
change it for that of a late and happy Immor- 
* ality. | 


Mr. Phipps. My Lords, To ſhew that this was 
likewiſe at the ſame time Archbiſhop Ti! for's O. 
pinion, we defire to read his Letter which he wrote 
to my Lord Raſſel, when he was under his (Con- 
demnation in Newgate, July 20. 1683. 


Clerk reads.) My Lord, I was heartily glad to 
* ſee your Lordſhip this Morning in that calm 
and devout Temper at Receiving of the Ble. 
{cd Sacrament ; but Peace of Mind, unleſs it be 
well grounded, will avail little: And hecuuſ> 
tranfient Diſcourſe many times hath little Effect, 
for want of Time to weigh and confider it; 
therefore, in tender Compaſſion of your Lord- 


Man can bear to another, I do humbly offer to 
your Lordſhip's deliberate Thoughts theſe tollowy- 
ing Conſiderations concerning the Points of Re- 
ſiſtance, if our Religion and Rights ſhould be in- 
vaded, as your Lordſhip puts the Caſe ; concern- 
ing which, I underſtand by Dr. B. that your Lord. 
ſhip had once receiv'd Satisfaction, and am forry 
to find a Change. x 


* Firſt, That the Chriſtian Religion doth plainly 
forbid the Reſiſtance of Authority. 

* Secondly, That tho' our Religion be eftabliſh's 
by Law, (which your Lordſhip urges as a Diffe- 
rence between our Caſe and that of the Primitive 
Chriſtians) yet in the fame Law which eſtablithes 
our Religion, it is declard, Thar it is not lawful 
upon any Pretence whatſoever to take up Arms, 
Cc. Beſides, that there is a particular Law, de- 
claring the Power of the Militia to be ſolely in 
the King; and that ties the Hands of Subjects, 
tho' the Law of Nature, and the general Rules of 
Scripture had left us at Liberty, which I be- 
lieve they do not, becauſe the Government an! 
Peace of Human Society could not well ſubſiſt 
upon theſe Terms. 

* Thirdly, Your Lordſhip's Opinion is contrary 
to the declar'd Doctrine of all Proteſtant Churches; 
and tho ſome particular Perſons have taught other- 
wiſe, yet they have been contradicted herein, and 
condemn'd for it, by the Generality of Proteſtants. 
I beg your Lordſhip to conſider, how it will agree 
with an avow' alerting of the Proteſtant Religi- 
on, to go contrary to the General Doctrine of 
Proteſtants. My End in this is, to convince your 
Lordſhip that you are in a very great and dange- 
rous Miſtake; and being ſo convinc'd, that which 
was before a Sin of Ignorance, will appear of 
much more heinous Nature, as in truth ir is, and 
call for a very particular and deep Repentance ; 
which it your Lordthip ſincerely exerciſe upon the 
ſight of your Error, by a penitent Acknowledg- 
ment of it to God and Men, you will not only 
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the Hindrance of your Eternal Happineſs. I hear- 


* tily pray for you; and beſeech your Lordſhip to 
* believe 


ſhip's Caſe, and from all the good Will that one 
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obtain Forgiveneſs of God, but prevent a might 
Scandal to the Reform'd Religion. I am very loth 
to give your Lordſhip any Diſquier in the Diſtreſs 
you are in, which I commiſerate from my Heart, 
but am much more concern d that you do not 
leave the World in a Deluſion and falſe Peace, to 
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[ 7 10 
believe that I am, with the greateſt Sincerity and 


J : Compaſſion in the World, 


My Lord, 
Jour Lordſhip's moſt Faithful 
and Afflicted Servant, 


J TILLOTSON. 


Mr. 7 4 My Lords, We next offer the Opi- 
lion of Biſhop Srilling fleet, 

Cerk reads.| A Vindication of the Anſiver to 
© ſome late Papers, concerning the Unity and Au- 
* thority of the Catholick Church, and the Refor- 
mation of the Church of England. 


* Bur it hath been ſaid by ſome- 
Pag. 89. * body, That we had our Govern- 
Lond. 1687. ment and Ceremonies from his 


Church, our Doctrine from Luther 
* ind Calvin; and that we had nothing peculiar to 
aur Church, but our Doctrine of Non-Reſiſtance, 
and much good may it do us; and we hope we 
* ſhall never fare the worſe for it. This might 
* give Occaſion to enquire , Whether the Church, 
* which pretends to be infallible, doth teach it fo 
* orthodoxly, or not? Or whether thoſe who do 
think themſelves oblig'd to believe what ſhe 
teaches, are thereby oblig'd to the ſtricteſt Princi- 
* ples of Loyalty? But I forbear. It is ſufficient to 
my Purpoſe, to ſhew that our Church doth not 
* only teach them, as her own Doctrine, but (which 
is far more efteQual) as the DoQrine of Chriſt 
* and his Apoſtles, and of the Primitive Church. 

Mr. Phipps. My Lords, The ſame Biſhop, in a 
Diſcourſe of the Unreaſonableneſs of a new Separa- 
tion, takes Notice of ſome Objections made by 
thoſe who are Friends to the Government, as if 
Non-Reſiſtance were not conſiſtent with the Revo- 
lution. 

Lord Chancellor. There is no Name of an Au- 
thor to theſe Books which you now produce. 

Mr. Dodd. The Book is generally known by all 
Learned Men to be Biſhop Stillingfleets. Mr. 
Chiſwell, who printed it, attended here three Days 
to prove it, but is ill now; but he has left a Cer- 
tificate that he printed it, and all Learned Men 
know it to be his. 


Clerk reads.| I come to the par- 
Page 8. © ticular Examination of the Difficul- 
Lond. 1689, * ties which relate to the preſent 

* Oaths | to King William and Queen 
* Mary; ] and hecauſe we are charg'd with Apoſtac 
« from the Principles of the Church of England, 
and that is made the main Ground of the deſign d 
« Separation, I would fain know what this Charge 
is built upon, with reſpect to the Oaths, for that 
is all we are concern'd in. If any particular Per- 
« ſons have advanc'd new Hypotheſes of Govern- 
« ment, contrary to the Senſe of our Church, let 
« them anſwer for themſelves. The Caſe of the 
« Oaths is quite of another Nature ; here is no Re- 
« nouncing the Doctrine of Paſſive Obedience, or 
« aſſerting the Lawſulneſs of Reſiſtance. 


Mr. Phipps. Your Lordſhips obſerve that ſince 
the Revolution that general Doctrine of Obedience 
is aſlerted by him. | 


Mr. Dodd. My Lords, The next we offer is 


Dr. Sherlock in his Caſe of Allegtance ſtated, 
Vol. IV. 
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. Clerk reads.) * And Biſhop Overal!'s 
; Convocation-Book, which is lately Page 37. 
publiſh'd, the principal Deſign of Lond. 1691. 
which is to aſſert the irrefiltible ®warce. 
* Authority of Sovereign Princes, does 0 
as plainly aſſert this too, That all ſettled Govern- 
ments, whatever their Beginnings were, have 
* God's Authority, and muſt be obey d; of which 
more above: For thoſe wiſe Men who ſat in that 
Convocation, plainly ſaw the neceſſary Connexion 
between Non. Reſiſtance, and Obedience to the pre- 
* ſent Powers; both which were equally reſolv d 
* into the Authority of God, in removing Kings 
* and ſetting up Kings : So that Obedience and Al- 
legiance to the preſent Powers, when they are 
once well ſettled among us, is ſo far from being a 
renouncing of the DoArine of Non-Refiſtance 
and Paſhve Obedience, that thoſe who refuſe to 
comply, muſt renounce the only Principle whereon 
that Doctrine is reaſonably founded, and conſe- 
* quently renounce the DoArine it ſelf, 


Mr. Phipps. My Lords, We now offer a Book 
publiſh'd by the late Biſhop Beveridge, which was 
8 by Her Majeſty's Licenſe, counterſign d 

y the Earl of Sunderland. | 


Clerk reads. | ANNE R. 

* Whereas our T and Well- beloved Richard 
* Smith, of our City of London, Bookſeller, harh 
* humbly repreſented unto us, that he has with 
* great Labour and Expence, prepar'd for the Preſs, a 
* new Edition of the Sermons and other Works, 
* written in Enghſh by the Right Reverend Father 
in God, Dr. William Beveridge, Biſhop of St. 
* Aſaph, deceas'd: And has therefore humbly be- 
* ſought us to grant him our Royal Privilege and 
© Licenſe for the ſole Printing and Publiſhing there- 
* of, for the Term of Fourteen Years. We being 
willing to give all due Encouragement to Works 
© of this Nature, tending to the Advancement of 
© Piety and Learning, are graciouſly pleas'd to con- 
* deſcend to his Requeſt ; and do therefore, by 
* theſe Preſents, grant to him the ſaid Richard 
Smith, his Executors, Adminiſtrators, and Aſſigns, 
Our Royal Licence for the ſole Printing and Pub- 
© liſhing the Eng/ſh Works of the ſaid late Biſhop 
© of St. Aſaph for the Term of Fourteen Years, 
from the Date hereof; ſtrictly forbidding all our 
Subjects, within our Kingdoms and Dominions, 
© to Reprint the ſame, eirher in whole or in part, or 
to import, buy, vend, utter or diſtributeany Copies 
© thereof Reprinted beyond Seas, during the aforeſaid 
© Term of Fourteen Years, without the Conſent 
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and Approbation of the ſaid Richard Smith, his 


© Heirs, Executors and Aſſigns, under his, or their 

Hands and Seals, firſt had and obtained, as they 

© will anſwer the contrary at their Peril; whereof 
© the Maſter, Wardens and Company of Stationers 
© are to take Notice, that the fame may be enter d 
© in their Regiſter, and that due Obedience be ren- 
© der'd thereunto. Given at our Court at Kenſ/ing- 
fon, the Fifth Day of Zune 1708. in the Seventh 
© Year of Our Reign. 


By Her Majeſty's Command, SUNDERLAND. 


Private Thoughts upon Religion, digeſted into Twelve 
Articles, with Prafical Reſolutions form d there- 
upon. By the Right Reverend Father in God, 
William Beveridge, D. D. late Lord Biſhop of 
St, Aſaph, 


Ttttt RESOLU- 
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a I am reſolv'd, by the Grace 
Pag. 251,252, of God, to Honour and Obey 
253,254. Lond. the King, or Prince, whom God 
1709. 8vo, © is pleas d to ſet over me; as 
© well as to expett he ſhould fate- 
s guard and protect me, whom God is pleas d to 
© ſet under him. | 
© The King of Kings, and Lord of Lords, the 
© great and — Monarch of all the World, ha- 
ving enaQted many gracious Laws, is pleas d to 
* ſer over every Kingdom and Nation, ſuch Perſons 
as may put them in Execution: So that I cannot 
but look upon a lawful King as truly a Repreſen- 
* tativeof the moſt high God, as a Parliament is of 
© the People. And am therefore perſuaded that 
< whoſoever rebels againſt him, rebels againſt God 
* himſelf; not only in that he rebels againſt the Or- 
© dinance of God, and ſo againſt the God of that 
© Ordinance; but becauſe he rebels againſt him 
* whom God hath ſet up as his Vicegerent, to 
* repreſent his Perſon and execute his Laws, in ſuch 
* a Part of his Dominions. | 
* Hence it is, that theſe two Precepts, Fear God, 
and Honour the King, are ſo often join d together 
* in Holy Writ; for he that fears God's Power, can- 
not but honour his Authority; and he that ho- 
nours not the King that repreſents Cod, cannot be 
* aid to fear God, who is repreſented by him. And 
© hence likewiſe it is, that God hath been as ſtrict 
and expreſs in enjoining us Obedience to our Go- 
* vernors, as to himſelf: For, thus faith the Lord 
of Hoſts, Rom. 13. 1. Let every Soul be ſubject 
to the Higher Powers. Why ? Becauſe there is 
* no Power but of God; the Powers that be, are or- 
* damdof God. 
* And he hath denounc'd as great a Judgment 
* againſt ſuch as rebel againſt the Magiſtrate he 
© hath ordain'd, as againſt thoſe that rebel againſt 
© himſelf: For, Whoever reſiſteth the Power, re- 
© ſiſteth the Ordinance of God; and they that re/i/t 
hall receive to themſelves Damnation, ver. 2. 80 
that the Wrath of God ſhall as certainly fall upon 
* thoſe that riſe up againſt the King, as upon thoſe 
< that fight againſt God. And no wonder, that the 
* Puniſhment ſhould be the ſame, when the Fault 
is the ſame. For he that fights againſt his King, 
* fights againſt God himſelf, who hath inveſted him 
_ © with that Power and Authority to govern his 
People, repreſenting his own glorious Majeſty be- 
fore them. | 
pon this Ground it is, that I believe the 
* Wickednels of a Prince cannot be a ſufficient Plea 
for the Diſobedience of his Subjects; tor it is not 
* the Holineſs, but the Authority of God that he re- 
* preſents, which the moſt Wicked, as well as the 
* moſt Holy Perſon may be endow'd with. And 
© therefore, when the Goſpel firſt began to ſpread it 
© ſelf over the Earth, tho there was no Chriſtian 
© King, or Supreme Magiſtrate, of what Title 
© ſever, to cheriſh and protect it; nay, tho' the 
* Civil Powers were then the greateſt Enemies to it, 
© yer, even then, were the Diſciples of Chriſt en- 
© Join'd to ſubmit themſelves to every Ordinance of 
* Man, for the Lord's ſake. 8 
I nſomuch, that did I live among the Turks, I 
* ſhould lock upon it as my Duty to obey the 
* Grand Signior, in all his Lawful Edits, as well 
as the molt Chriſtian and Pious King in the World. 
© For, ſuppoſe a Prince be never ſo wicked, and ne- 
ver ſo negligent in his Duty of Protecting me, 
* it doth not follow, that I muſt neglect mine of 


* Obeying him. In ſuch a Caſe, I have 

0 Bur added to this, and that is, to pray 2 
* and to intercede with God for his Converſion 
For, thus hath the King of Kings commangeq 
* that Prayers, Supplications, Interceſfions, and givin, 
* of Thanks he made, as for all Men, ſo more &,* 
* cially for Kings, and thoſe that are in Author; 
that we may live a quiet and peaceable Life, in ; f 


* Godlineſs and Honeſty, 1 Tim. 2. 1, 2. So that 
* whenſoever I addreſs to the Court of Heaven. 
Sovereign on 
| | : in Righteouc. 3 
© neſs and Mercy. But eſpecially, in caſe of any : 


* muſt be ſure to remember my 
* Earth, as himſelf doth in Heaven, in 


* ſeeming or real Default or Defect; tho I do ng; 


© think it a Subject's Duty to judge or cenſure his | 
* Sovereign's Actions: I am to be the more earneſt 
ut up- 


in my Prayers and Interceſſions for him; 
on no Account to fight and rebel againſt him. 


Mr. Dodd, My Lord, the next Book we offer j; 
his Grace the . of Camerbury's Treatiſce, 


intituled, The Creed of Mr. Hobbs Examined. 


Clerk reads. | There is no Tye ſo 
* ſtrong as that of Religion, which Pag. 158. 


* eternally bindeth a Conſcientious Lond. 1670. | 


* Subject in Allegiance to his Sove- 

© reign. p75, | 
Wo to all the Princes upon 1b. 

* Earth, if this Doctrine be true, 161. 

and becometh popular. If the 


* Multitude believe this, the Prince not arm'd with | 


the Scales of the Leviathan, that is, with irre- 
* fiſtible Power, can never be ſafe from the Spears 


and barbed Irons, which their Ambition and pre- | 
* ſumed Intereſt will provide, and their Malice wil! 


* ſharpen, and their paſſionate Violence throw a- 


gainſt him. If the Beaſt we ſpoke of come but 


to know its own Strength, it will never be manag d. 
* Wherefore ſuch as own thele pernicious Dottrines, 
deſtructive to all Societies of Men, may be ſaid 
* to have Wolves Heads, as the Laws of old were 
* wont -to ſpeak concerning Excommunicated Per- 


* ſons; and are like thoſe Ravenous Beaſts, ſo tar 


* from deſerving our Love and Care, that they 
* ought to be deltroy d at the common Charge. 


Mr. Phipps. My Lords, There is a further Ac- 


count of the Opinion of the ſame Archbiſhop of | 


Canterbury, in a Printed Paper, entituled, An Ac- 
count of what paſſed at the Execution of the late Duke 
of Monmouth, an Wedneſday the 1 5th of July, 1685. 
on Tower- Hill. 


Clerk reads.) © The late Duke of Monmouth 


came from the Tower to the Scaffold, attended 


* by the Biſhop of Ely, the Biſhop of Bath and 
* Wells, Doctor Teniſon, and Doctor Hooper; which 
* four the King wa: graciouſly pleas'd to ſend him, 
* as his Aſſiſtants to prepare him for Death; and 
* the late Duke himſelf intreated all four of them 
to accompany him to the Place of Execution, and 
to continue with him to the laſt. The two Biſhops 
* going in the Lieutenant's Coach with him to the 
Bars, made ſeaſonable and devout Applications to 
* him all the way; and one of them defird him 
not to be ſurpriz d, if they to the very laſt upon 
the Scaffold renew d thole Exhortations to a par- 
* ticular Repentance, which they had ſo often re- 
peated betore. 
At his firſt coming upon the Scaffold, he look d 
* for the Executioner; and ſeeing him, ſaid, 1s this 
* the Man to do the Buſineſs * Po your Work 
* well, | 
4 Then 


J. 160, ; 
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Then the late Duke of Monmouth began to 
* ſpeak, ſome one or other of the Aſſiſtants, during 
* the whole time, applying themſelves to him. 

Mon. 1 ſhall ſay but very little; J come to die; 
die a Proteſtant of the Church of Eng/and. 

Aſſih. My Lord, if you be of the Church of 
© England, you mult acknowledge the Doctrine of 
© Non-Reſiſtance to be true. | 

Mon. If I acknowledge the Doctrine of the 

Church of Eng/and in general, that includes all. 
« * Aft. Sir, it is fit to own that Doctrine par- 
© ticularly, with reſpect to your Caſe. Here he was 
much urg d about that Doctrine of Non- Reſiſtange; 
but he repeated in effect his firſt Anſwer. 

* Afiſt, My Lord, it is fit to be particular; and 
* conſidering the publick Evil you have done, you 
* ought to do as much Good now as poſſibly you 
* can, by a publick Acknowledgment. 

Mon. What I have thoughr fit to ſay of pub- 
lick Affairs, is in a Paper which J have fign'd ; I 
© refer to my Paper. 

* Affeſt. My Lord, there is nothing in that Paper 
© about Reſiſtance, and you ought to be particular 
in your Repentance, and to nave it well-grounded, 
God give you true Repentance. 

* Mor. I die very penitent, and die with great 
Chearfulneſs, for I know I ſhall go to God. 

* Afeſt. My Lord, you muſt go to God in his 
* own way: Sir, be ſure you be truly penitent, and 
* aſk Forgiveneſs of God for the many you have 
* wronged. 

Mon. I am ſorry for every one have wronged ; 
© I forgive every body; I have had many Enemies, 
* I forgive them all. i 

Aſiſt. Sir, your Acknowledgment ought be 
* publick and particular. 

Mon. I am to die; pray, my Lord I refer 
* to my Paper. 

* 2/fiſt. They are but a ſew Words that we deſire: 
We only deſire an Anſwer to this Point. 

Mon. I can bleſsGod that he hath given me ſo 
much Grace, that for theſe two Years laſt paſt I 
* have led a Life unlike to my former Courſe, and 
* in which I have heen happy. 

* Aſſt. Sir, Was there no Ill in theſe two Years? 
In theſe Years theſe great Evils have happen'd ; 
and the giving publick Satisfaction is a neceſſary 
© Part of Repentance ; be pleaſed to own a Deteſta- 
* tion of your Rebellion. 

* Mon. I beg your Lordſhips that you will ſtick 
* to my Paper. 

* Afiiſt. My Lord, as 1 ſaid before, there is no- 
* thing in your Paper about the Doctrine of Non- 
* Rehiſtance. $5 

* Mon. Irepent of all things that a true Chriſtian 
* ought to repent of. I am to die; pray, my 
Lord. 

Ai. Then, my Lord, we can only recom- 
mend you to the Mercy of God; but we cannot 
* pray with that Chearfulneſs and Encouragement as 


we ſhould, if you had made a particular Acknow- * 


* ledgment. | 

This is a true Account, Witneſs our Hands, 
Francis Ely, Thomas Temſon, 
Thomas Bath and Tells, George Hooper. 


Willlam Goſtlin; ; 
Peter Vandeput, 5 Sheriffs. 


Mr. Phipps. My Lords, We pray we may read 


Clerk reads. And in caſe it ever hap- 
pen that we cannot with a ſafe Conſci- Page 12. 
* ence obey, there we are patiently to 
* ſufter the Penalties of our Diſobedience; but by 
no means either to affront their Perſons, or to di- 
* ſturb their Government, by raiſing or partaking in 
any Tumult, or Inſurrection, or Rebellion. 

That there is ſuch a Submiſſion 
due from all Subjects to the Su- Ibid. p. 19, 20. 
* preme Authority of the Place 
* where they live, as ſhall tie up their Hands from 
* oppoſing or reſiſting it by Force, is evident from 
the very Nature and Ends of Political Society. 
And I dare fay, there is not that Country upon 
* Earth, let the Form of their Government be whar 
* it will (Abſolute Monarchy, Legal Monarchy, Ari- 
* ſtocracy, or Commonwealth) where this is not a 
Part of the Conſtitution. Subjects muſt obey 
* Paſſively, where they cannot obey AQtively : Other- 
* wiſe the Government would be precarious, and the 
* Publick Peace at the Mercy of every Malecontent, 
and a Door would be ſer open to all the Inſur- 
* reCtions, Rebellions and Treaſons in the World. 
Nor is this only a State-DoQtrine, but the Do- 
* Arine alſo of Jeſus Chriſt, and that a neceſſary, 
* indiſpenſible one too; as ſufficiently appears from 
* thoſe famous Words of Sr. Paul, Rom. 13. 1, 2. 
* which are fo plain, that they need no Comment: 
Let every Soul (faith he) be ſubject to the higher 
* Powers, for there is no Power but of God, and the 
* Powers that be are ordained of God; whoſcever 
* therefore reſiſteth the Power, reſiſteth the Ordinance 
* of God; and they that reſiſt ſhall recerve to them- 
* ſelves Damnation. So that ſo long as this Text 
* ſtands in our Bibles, the Doctrine of Non-Re- 
* ſiſtance and Paſhve-Obedience muſt be of Obliga- 
* tion to all Chriſtians. 


Mr. Dodd. Pray ſee whether there is any thing 
purporting the Thanks of the Houſe to be given to 
the Archbiſhop for his Sermon. 


* Clerk Reads.) Die Jovis, 1 Februar, 1699. 
© It is ordered by the Lords Spiritual and Temporal 
in Parliament Aſſembled, Thar the Thanks of this 
© Houſe be and are hereby given to his Grace the 
© Lord Archbiſhop of Tork, for his Sermon preached 
© before this Houſe the Thirtieth of January laſt 
© and he is hereby defired to Print and Publiſh the 
© ſame, Matth. Fobnſon, CV Parliamentor”, 


Mr. Vapor. My Lords, I preſume the Council 
have offered all they think proper to offer out of this 
Sermon : But that your Lordſhips may have a Spe- 
cimen of the Candor of the Doctor's Quotations, I 
pray the Clerk may read the two next Paragraphs of 
that Sermon, and that he may read them as diſtindtiy 
as hedid the others. | 


* Clerk Reads.) But then, after I have 
* ſaid this, Care muſt be taken, that this Fol. 20. 
general Doctrine be not miſapplied in 
rticular Countries. Tho' Non-Refiſtance, or 
F Paſlive-Obedience, be a Duty to all SubjeAs, and 
under all Governments; yet it is not expreſſed the 
* fame way in all Places, but both the Objects and 
© the Inſtances of it do vary in different Nations, 
according to the different Models of their Govern- 
ment. 
o ſpeak this as plainly as I can: As the Laws 
of the Land are the Meaſures of our active Obe- 


the Sermon of his Grace the preſent Archbiſhop of * dience, ſo are alſo the ſame Laws the Meaſures of 


Tor I, preached before your Lordſhips on the 3oth 


of January, 1700, 
Vol. IV. 


* our Submiſſion ; and as we are not bound to obey, 
© but where the Laws and Conſtitution require our 
| Ttttt 2 Obe- 
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Obedience, ſo neither are we bound to ſubmit, 
© but as the Laws and Conſtitution do require our 
« Submiſſion. | | 
Mr. Walpole. Before we part with that Sermon, 
I defire one Paragraph more may be read; it be- 
gins with theſe Words, If indeed a Preacher. 
285 Clerk reads.] If indeed a Preach- 
Fol. 6. er ſhould in the Pulpit preſume to 
| give his Judgment about the Manage- 
ment of publick Affairs, or to lay down DoQrines 


as from Chriſt about the Forms and Models of 


Kingdoms or Commonwealths, or to adjuſt the 
* Limits of the Prerogative of the Prince, or of the 
© Liberties of the Subject in our preſent Govern- 
ment; I fay, if a Divine ſhould meddle with 
* ſuch matters as theſe in his Sermons, I do not 
* know how he can be excuſed from the juſt Cen- 
* ſure of meddling with things that nothing concern 
him: This is indeed a pradtiſing in State Matters, 
* and is ulurping an of 
« Profeſhon, and to Men of another Character; and 
I ſhould account it every whit as undecent in a 
* Clergyman to take upon him to deal in thele 
Points, as it would be for him to determine Titles 
*of Land in the Pulpit, which are in diſpute in 
* Weſtminſter-Hall. | 
Mr. Phipps. My Lords, If your Lordſhips pleaſe, 
as to the two Paragraphs read next after what we 
read, we entirely concur in what is laid down in 
them; and if we ſhew that this Doctrine is agree- 
able to the Laws of the Land, then it is agreeable 


to what is there laid down : As to the other part, 


if he has taken upon him to treat of the Model of 
Government, he will be under the Cenſure of the 
Archbiſhop; but we deſire to read a little before 
the beginning of that Paragraph. | 

Clerk reads.) Titus 3. 1. Put them in mind to 
* be ſubject to Principalities and Powers, to obey 
* Magiſtrates. | 

* You all know what kind of Argument this Day 
© calls for: For by the defign of keeping it, the bu- 
ſineſs that the Preacher hath to do, is to preſs 
Obedience and Subjetion to the Government we 
live under; and to preach againſt Faction, and Re- 
* bellon ; and N it is preſcrib d, in the 
© Rubrick of this Day's Service, that if there be a 
Sermon at all, and not a Homily, it ſhall be upon 
* this Argument. 

© It is very well that Authority hath taken care 
© that at ſome ſolemn Times we ſhould preach upon 
© this Subject in a more ſolemn manner; hecauſe, 
© tho” it be as needful as any, yet there are ſome 
among us think it a very improper Theme for the 
< Pulpit, I muſt confeſs I had an Eye to this Sug- 
* geſtion when I pitch'd upon theſe Words which 
©[ have now read to you.: Becauſe I think there 
© is ſomething to be'obſerved in them which will. 
© effeQually confute it. f 

St. Paul here lays his Charge upon Titus, that 
© he ſhould put the People that were under his 
* Care in mind, to be ſubiect to Principalities and 
« Powers, and to obey Magiſtrates. 

Two things I would here confider, Firſt, the Per- 
© {on that is order d thus to put the People in mind : 
And Secondly, the Thing that he is to put them 
* in mind of, which is Sabjection and Obedience to 

Principalities, and Powers, and Magiſtrates. 

I begin with the firſt thing, the Perſon to 
whom St. Paul writes this Epiſtle, and to whom 
© he gives it in charge, that he ſhould put the Peo- 
* ple in mind to be ſubjett. 
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ce that belongs to another 


8 Anna 


* Who was this Perſon ? Why, it was T; | 

e Eccleſiaſtick, ions — of the Goth 
not a Layman, not a Magiſtrate, but 1 Pure 
* Churchman. What can be more plainly gather d 
* from hence than this, That it is not Foreign to 
* a Clergyman's Office to preach Obedience and %. 
Jection to the Government; but on the contrary 
da part of his Function, a neceſſary Duty incum. 
bent upon him to do it? If any Man affirm other. 
* wiſe, he muſt either ſay that St. Paz“ did not 
* rightly inſtruct Titus in his Office, but enjoin d 
him to do that which he had nothing to do 
* with z or he muſt ſhew that the Caſe of Tir; 
* was different from that of the Miniſters of the 
© Goſpel at this Day: Neither of which things can 
* I believe, be eaſily made out. ; 

And yet into ſuch Times are we fallen, that it i; 
taken ill by many, that Miniſters ſhould in their 
* Pulpit-Diſcourſes meddle with theſe Matters: j 

* muſt confeſs, I think, that of all Men it moſt 
concerns a Miniſter of Religion not to be a B/. 
Body, or a Meddler in other Men's matters; i6; 
* in Truth, he hath Work enough to do of his on 
© and ſuch kind of Work too, as, let him behave 
* himſelf as inoffenſively as he can, will create him 
* Difficulties and Enemies enow. And therefore 
* it would be very imprudent in him to uſurp other 
Mens Provinces, and to burn. his Finger where he 
needs not, eſpecially conſidering that the Succei; 
* of his Labours and Endeavours among the People 
*doth in a great Meaſure depend upon the good 
* liking they have of him. 

But what is it that gives Offence ? Or what is 
it that renders this Argument we are ſpeaking of 
o improper a Subjects for a Clergyman to treat 
* of ? Why, ſeveral things are pretended, and I ſhall 
* name ſome of them. | | 

Firſt, It is ſaid, That the Work of a Clergyman 
is to inſtruct Men in Chriſt's Religion, to preach 
* againſt Vice and Sin, and to preach up Holineſs 
and Good Tife, and mutual Love and Chariy ; 
* but what hath he to do with Sate Aﬀarrs, as 
* Matters of Government are ? 

* I anſwer, He hath nothing indeed to do with 
them: But his only Work is to make Men good 
* Chriſtians, by endeavouring to poſſeſs them with 
* a hearty Belief of our Saviour's DoQrines and Pro- 
* miſes, and perſuading them to a Conformity in 
* their Lives to his Precepts. This is our proper 
* Work, and this is that we 'ought to attend to all 
* the days of our Life; and with Government and 
State Affairs we ought not to meddle, in our Ser- 
* mons eſpecially. 

* But then, after all this, it doth not follow but 
that we are all bound, as we have Occafion, to 
* preach up Loyalty, and Obedience to our Gover- 


* nors; for this is no State-Affair, but an Affair of 


© the Goſel. We cannot inſtruct Men in Chriſt's 
Religion, without inſtructing them in this. 

If, indeed, it was an indifferent thing to a 
Man's Chriſtianity, or to his Salvation, whether 
he was a good or a bad Subject, then indeed it 
would be as indifferent to à Preacher, whether 
© he inſiſted on theſe things to the People; but it 


is not ſo. 1 | 
One great Branch of Chriſtian Holineſs, as it 


*is declar d in the New Teſtament, is, That every 


* Man demean himſelf quietly, and peaceably, and 
* obediently to the Government he lives under; and 
* that not only for Wrath; or Fear of Puniſhment, 
* but alfo for Conſcrence-ſake ; And this is made as 

© necellary 
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* neceſſary a Condition of going to Heaven, as any 
© other particular Virtue is. And therefore, if we 
« will inſtruct Men in Chriſt's Religion, and in the 
« indiſpenſable Points of Holineſs requir'd thereby, 
« we muſt inſtruct them in this alſo. 

One great Vice and damnable Sin that the Reli- 
gion of our Lord has caution'd againſt, is the Sin 
of Factiouſneſs and Rebellion; and therefore if it 
© he our Duty to declare againſt the Sins and Vices 
« that are contrary to Chriſtianity, it is our Duty to 
« declare and caution againſt this alſo. | | 

* Laſtly, We do readily grant that a great Part of 
our Office conſiſts in moſt afteQionately recom- 
«© mending and preſſing the Neceſſity of mutual 
« Love and Charity ; but if this be neceſſary, is it 
not more ſo to recommend and preſs Obedience to 
« Authority, without which, mutual Love and Cha- 
* rizy cannot pothbly ſubſiſt? That being the com- 
© mon Ligament of them; and take away that, we 
* ſhould be no better than Bears and Tygers one to 
* another. 

But it is ſaid in the Second place, That Preach- 
© ers ought not to meddle with theſe Points, be- 
*cquſe they are not competent Judges of them: 
They do not know the Meaſures and Limits of 
Loyalty and Di/loyalty, of being a good and a bad 


Subject; theſe depending alcogerher upon the 


© Conſtitution of the Government we live under, 
and the determining of them belongs to the Ci- 
* vil Courts, and not to their Profeſſion. 

To this J anſwer, That in all thoſe Inſtances 
© wherein this Argument falls under the Cogni- 
* zance and Determination of Parliaments, or Fudges, 
* or Latoyers, we do not pretend to meddle with 
eit; and if aay Man do, let him anſwer for him- 
«ſelf : All that we pretend to, is to preſs the plain, 
general, indiſpenſible Duties of Obedience to Laws, 
and of Peaceableneſs and Subjetion to the Higher 
© Powers, which Chriit and his Apoſtes have every 
« where taught in the Bible. 

Mr. Phipps. My Lords, We don't defire to 
read any more; we think we have juſtified our Quo- 
tations, and ſhew'd that it is the Opinion of that 
Great and Learned Archbiſhop, That the Doctrine 


of Paſhve Obedience and Non-Reſiſtance is the Do- 


ctrine of our Church; and that it is a Duty incum- 
bent upon the Clergy to preach it to the People. 

Mr. Dodd. The next we offer to your Lord- 
ſhips, is the Opinion of the preſent Bithop of 
Worceſter, in a Sermon preach d before the late 
Queen the 29th of May 1692. when he was Biſhop 
of St. Aſaph. 12 


- Clerk reads. They had brought 
Pag. 18,19. Things to that paſs, thut our Laws 
* fignity'd nothing but what they 
« pleas'd ; our Religion was held at the Courteſy of 
them that were the bloody Enemies of it. Our 
Obedience was made uſe of as a perfect Snare to 
eus; we muſt not reſiſt; that our Religion would 
not allow. = It was God that infatuated our 
Opprefſors, to join the Injuries of a People that 
« could not lawfully Refiſt, with thoſe of a Prince 
that could not lawfully paſs them by without Re- 
« ſtance. | 
Mr. Phipps. We ſhall now offer to your Lord- 
ſhips a Sermon preach'd by the Biſhop of Roche ſter 
before the Arzllery-Company, upon the 29th of 
May, 1692. 


| Clerk Reads.) Put up thy Sword, 
Pag. 5. * ſays he; O Peter, ſubmit with Pa- 
* tience, Oppoſe not Authority. Do 

I 
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not then break the Laws of thy Countty. tho? 
: Kindneſs and Love of me. Pai up thy word. + 
that uſes the Sword unlawfully, tho" 6n a Pretence 
- never ſo pious, ſhall periſh by the Sword; ſhall 
either be deſtroy'd by it here, or puniſh'd here- 
after by God himſelf for having ſo usd it. 
. Wherefore we are not to conclude, that our 
; Bleſſed Lord by this Check given to St. Pere 
; did abſolutely prohibit all manner 6f uling the 
Sword among Chriſtians, but only that he taught 
us the great Duty of Chriſtian Submiſſion. For if 
St. Perer was, then certainly all other Chriſtian 
Subjects are forbidden to unſheath the Sword 
 againlt their Lawful Sovereign, or his Miniſters, 
as they are commiſſon'd by him, tho” they do it 
on a Pretext fo Spiritual, as the Cauſe of Chriſt 
* himſelf. 

* Tho' they could not be induc'd 
by Fear or Favour to rank their Prin- 1b. 25, 26. 

* ces equal with their God, yet 
they preſerved them in the next Place: Tho' they 
would never worſhip them as Gods upon Earth, 
yet they religiouſly obey'd them as God's Depu- 
ties and Repreſentatives. They judg'd thoſe who 
rebell d againſt them worthy of Death, as if they 
had actually rebell'd againſt God himfelE What 
* elſe means St. Paul, when in ſo many Words he 
' declares, That whoſcever reſiſteth the Power, reſift- 
* eth the Ordinance of God; and they tha reſiſt ſhall 
receive to themſelves Damnation? Rom. 13. 2, 
Out of all doubt he there ſpeaks of the Tempo- 
* ral Power, and of Eternal Damnation to enſue up- 
on reſiſting it; than which, what more grievous 
* Puniſhment could have been inflicted, had they 
immediately reſiſted God himſelf? 

And recollect, I intreat you, the Time when 
this was fo poſitively pronounc'd by St. Paul. It 
* mult have been writ under the Reign of Claudius 
* or Nero. So that 'tis evident, all that reſiſted 
*them were, without Repentance, in a damnable 
* State. Can there be then any Colour ſo ſpecious, 
* any Cauſe ſo Juſt, in which, inſtead of Damnati- 
* on, a Chriſtian Subject may juſtly expect to re- 
* ceive to himſelf Salvation, on the Account of 
* Reſiſting ? 


Mr. Phipps. We ſhall next offer to your Lord- 
ſhips Confideration the Authority of the Lord Bi- 
ſhop of Sarum ; where he ſhews, that this is not 
only the Doctrine of the Church of England, but of 
the Church of Scotland, and of all Chriſtian 


Churches. 


Clerk Reads.] A Vindication of the Authority, 
Conſtitution, and Laws of the Church and State of 
Scotland, &c. By Gilbert Burner. | 

© But theſe Words of St. Paul, be- Printed at 
© ing as at firſt addreſs d to the Ro- Glaſgow, 

* mans, ſo alſo defignd by the Holy 1673. Pag. 
* Ghoſt to be a part of the Rule of 41, 42. 
all Chriſtians, do prove, that who- 

© ever hath the Supreme Power, is to be ſubmitted 
* to, and never reſiſted. | 

* 1/or, If you were not in too great a haſte, you 
* would not be ſo forward; conſider therefore the 
© Reaſon St. Paul gives for Submiſſion to Superior 
« Rulers, is, becauſe they are the Miniſters of God for 
good. If then they ſwerve from this, they. forſake 


erhe End for which they are raiſed up, and fo fall 


© from their Power and Right to our Obedience. 

« Bazil, Truly what you have faid makes me 
© not repent of any haſte I ſeemed to make; for 
© what you have alledged proves indeed that = 


unmm ; 
» g 


Sovereign is a Miniſter of God for good, ſo that 
© he corrupts his Power grolly when he purſues not 
© that Deſign : But in that he is only accountable to 
God, whoſe Miniſter he is. And this muſt hold 
good, except you give us good ground to believe, 
that God hath given Authority to the Subjects 
© to call him to account for his Truſt ; but if that 
© be not made appear, then he muſt be left ro God, 
* whodid impower him, and therefore can only co- 
*erce him. As one having his Power from a 


King, is countable ro none for the Adminiſtration 


* of it, bur to the King, or to thoſe on whom the 
© King ſhall devolve it: So except it be proved, 
© that God hath warranted Subjects to call their So- 


* vereigns to account, they being his Miniſters, muſt 


* oniy be anſwerable to him. And according to 
© thele Principles of yours, the Magiſtrates Autho- 
«* rity ſhall be ſo enervated, that he ſhall no more 
© be able to ſerve theſe Deſigns, for which God hath 
© veſted him with Power : Every one being thus 
* taught to ſhake off his Yoke when they think he 
* acts in Prejudice of Religion. And here I ſhall 
add one thing, which all Caſaiſis hold a ſafe Rule 
© in matters that are doubtful, That we ought to 


© follow that fide of the Doubt which is freeſt of 


© hazard. Here then Damnation is at leaſt the ſeem- 
« ing hazard of Reſiſtance ; therefore except upon 
as clear Evidence you prove the danger of abſolute 
Suhmiſſion to be of the ſame Nature that it may 


balance the other, then abſolute Submiſſion, as 


« being the ſecureſt, is to be followed. 


Mr. Phipps. There is another Sermon, Preach'd 
by the Biſhop of Saliſbury, entitled, Saubjedlion ſor 
Conſcience Sake aſſerted, in a Sermon preach d at 
Guildhall, 1689. 


Clerk reeds.| * Bleſſed be God, our 
Printed at Church hates and condemns this Do- 
London, * trine from what Hand ſoever it 
Pag. 30. comes, and hath eſtabliſh'd the 

Rights and Authority of Princes, 
on ſure and unalterable Foundations; enjoining an 


© entire Obedience to all the lawful Commands of 


Authority, and an abſolure Submiſſion to that Su- 
* preme Power God hath put into our Sovereign's 
* Hands. This Doctrine we juſtly glory in; and 
if any that had their Baptiſm, and Education in 
our Church, have turn d Renegades from this, 
they prov'd no leſs Enemies to the Church her ſelf, 
than to the Civil Authority: So that their Apo- 
ſtacy leaves no Blame on our Church, which 
glories in nothing more than in a well-remper'd 
Reformation, from the later Corruption which 
* the dark Ages brought into the Pure and Primi- 
tive Doctrines which our Saviour and his Apo- 
« ſtles taught, and the firlt Chriſtians retain'd, and 
« prattisd for many Ages. 


Mr. Phipps. My Lords, I only obſerve, That the 


abſolute Submiſſion to the Supreme Power, are the 


Words in the Doctor s Sermon, 
Sir Peter Ring. My Lords, Before your Lord- 


ſhips go on to any other, I pray the 17th Page of 


the Book which they read, entitled, The Vindicart- 
en of the Authority, Conſtitution and Laws of the 
Church and State of Scotland, may be read. 


The Caſe varies very much when 


Pag. 17. *the Abuſe is ſuch that it tends to a 


total Subverſion, which may be cal- 


led juſtly a Phrenſy, ſince no Man is capable of 


it 'till he be under ſome Leſion of his Mind; in 
* which caſe, the Power is to be adminiſtred by 
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* others, for the Prince and his People's Safety : 
„But this will never prove that a Magiſtrate go. 
* verning by Law, though there be great Errors jn 
* his Government, ought to be coerced : Other 
* wiſe you muſt open a Door to perpetual Broils 
* fince every one by theſe Maxims becomes Judge 
* and where he is both Judge and Party, 18 1,1; 
* like to be caſt in his Pretenſions; And even fen 
* Malefactors die, bur they think hard mezſur: 15 
* given them. If then forcible Self defence he to he 
followed, none of theſe ſhould yield up thei; 
Lives without uſing all Attempts for reſcuing 
them. | | 


Mr. Dee. My Lords, The next we offer is 3 
Sermon preach'd by the Biſhop of Ey betore the 
Lord-Mayor and Aldermen at Guildball, the 26h 
of January 1684. 

Clerk reads.) The patient Chri- 

* ſtian cannot but condemn thoſe, who Pag. 19. 

* under the Pretence of defending their | 
Rights or Religion, refifſt lawtul Authority. It 
* being a Blaſphemy= againſt the Divine Wilton, 
* and Power, to ſuppoſe God can ever ſtand in neeq 
* of our Sins to bring to paſs his molt glorious 
* Defigns. He then in whom this Virtue of Pati— 
* ence dwells, keeps a due Regard to the Commands 
laid upon him, to ſubmir himſelf to the Supreme 
* Powers ; and he dares not lift up his Hand againſt 
the Lord's Anointed, or levy War upon the mot 
* plauſible Account whatſoever; nay, to him it can- 
not but ſeem a Wonder that the Doctrine of ke- 
* ſiſtance ſhould have gone down ſo glibly with any 
* who have read the NewTeſtament, and are biptiz d 
* into the Chriſtian Faith. | 

* There is an univerſal abſolute 
* Command in the Holy Scripture 16.P. 20,21, 
* laid upon all Chriſtians, to be ſub- 

* ject to the Supreme Powers in all- Caſes. Now 
nothing is plainer, than than that if we be requi- 
red to be ſubject in all Caſes, Reſiſtance in any 
will be ſinful. Ter every Soul be ſubject to the 
* Higher Power; to which Chriſtian Precept there 
* is no Exception to be found for any Perſon, in any 


— „* 


© Inſtance, from one End of the Chriſtian Inſtituti- 5 


on to the other. —— Subjection is a Duty, than 
* which there is hardly any oftner repeated in the 


* Chriſtian Law, ſo as we cannot plead Ignorance of it ; ® 


it is preſsd with ſuch Evidence ot Reaſon, that 
cuts off all Pretences of evading it; it is ſet down 
in ſuch plain, eaſy, and full Expreſſions, as that 
there can be no Colour to doubt about the fight 
* Underſtanding of it. The Holy Scripture gives Per- 
* miſſion no more to the People collected into one 
Body to rebel, than it does to each of them, by 
* himſelf ſingly conſidered. Every Chriſtian, in all 


Circumſtances, is requir'd to conform to the Laws * 


* of the Supreme Authority, if they have no 
* Repugnancy to God's Laws, and to ſuffer patient- 
ly where Obedience would be a Sin. 

Mr. Dee. My Lords, The next we beg leave 
to ofter, is a Sermon of the Biſhop of Bath and 


Hells, preach 'd before the King at H Hitehall the 5th : 


of November 1681. 
Clerk reads.| *Is he not the Vice- 


* gerent of God? Whereever therefore Pag. 17. 


© his Sovereign the Almighry has not 


prevented him by any precedent Commands, there 


* he has a Right and Liberty to put forth his ; in 


* theſe Caſes to expect an active chearful Obedience, i 


* and that we thould in no Caſe, and for no Reaſon 
* refiſt, | 


The 1 
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Mr. Dee. The next we offer to your Lordſhips, 
is a Sermon preach'd by the Biſhop of Lincoln be- 
fore your Lordſhips, on the 3oth of Yanuary, 1708. 
by your Lordſhips Com- 


which was publiſh'd 
mands. 
Clerk reads. | Die Sabbati, 31 Junurii, 170. 
* Ordered by the Lords Spiritual and Tempo- 
* ral in Parliament aſſembled, That the Thanks 
* of this Houſe be, and are hereby given to 
the Lord Biſhop of Lincoln, for his Sermon 
6 N before this Houſe yeſterday, in the 
„Abby-Church in Ie water's and that he 
© be defired to Print and Publiſh the ſame. 


Marth. Fobnſon, Cler Parliamentor. 
Pag. 15, 16, 17, 18. And if neither the Ma- 


* lice of the Jews, nor the qunocence of our Lord; 
* if neither the Truth of our Religion perſecuted in 


* its Founder, nor the apparent Marks of Malice « 


and Envy, of Violence and Oppreſſion, which ap- 
* peared in the whole Courſe of their Proſecution 
* of Him; were ſufficient to warrant St. Peter to 
* draw the Sword in his Defence, againſt that Legal 
* Autbority by which they ated ; We muſt con- 
* clude, that neither will any of theſe Pretences 
* ſuffice to Juſtify any other Chriſtians, in the like 
* Circumſtances, now. But if it ſhall pleaſe God 
* at any time to permit the Lauful Powers to be 
* againſt Us, and make them that hate us, to rule 
© over us ; We muſt follow the Example of our 
* Bleſſed Maſter, and ſubmit patiently to their A- 
* tharuy ; and not, with this warm Apofile, take 
the Sword againſt thoſe, to whom God has commit- 
© ted the Power of the Sword. 

Let this then ſuffice to ſhew, what the true 
* Chriſtian Doctrine, of Submiſſiun to the Gvil Ma- 
* giſtrate, is. I ſhall not here enquire, whether 
* ſome may not poſſibly have wan theſe 
* Principles, or have ſtretched them further than 
they ought to have done, and by that means have 
* led both themſelves and others into great Mi- 
* ſtakes, and no leſs Inconveniencies. What that 
Authority in every State or Country is, to which 
* ſuch a Subjedtion (as I have now been ſpeaking 
Jof) is due, and againſt which no Reſiſtance (no 
not to defend the Beft Cuuſe, or the moſt Inno- 
cent Perſon in the World) may be uſed by any 


* of the Community, is a Point which the Munici- 


pal Laws and Conſtitution of every State and 
* Cuntry muſt determine: But that whereever that 
Supreme Power and Authority is lodged, or in 
* whomſoever it reſides, to which God has com- 
* manded us to be ſubje7, not only for Wrath, 
* but alſo for Conſcience ſake ; concerning which 
* St. Paul has laid down this Rule, Let every Soul 
be ſubject to the Higher Powers; and St. Peter 
* himſelf” declar'd, that we muſt ſubmit to it for 
* the Lord's Sate: We are bound to pay either an 
Active, or Paſſive Obedience to it; mult either 
do what it requires, or ſuffer what it inflics : 
* This is without Controverſy the ſtanding Doctrine 
* of Chriſtianity, and has been confirm'd by the 


Practice of the beſt Chriſtians in all Ages of the * nity to his 


c 


Church, 
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16. Pag. 19. The Church, of which we have 
the Bleſſing to he Members, where the can't obey, 
js ready to endure, expecting her Reward in Hea- 
ot ignorant how much ſhe ſuffers now 
from the Contradiction of difloyal Men, for the 
Truth of this Doctrine, and hom much (for its 
Meekneſs) ſhe ſtands expoſed to future Perſecu- 


079 


Which being fo, let us go on final] 
* theſe Principles) to — * 1 


III. What we are to judge of Thoſe, who, 
. notwithſtanding ſo plain an Admonition , not on- 
: ly zook the Sword, (tho' that had been too much) 
bur cut off with it that Roya! Perſon, who alone 
had the Rightful Power of it. 
; And here I cannot follow either a plainer or 
: ſurer Guide, than our Laws themſelves, which 
_ Tpeak not only with Authority, but Approbation 
too; and tell us, in effect, what the Sex/e of the 
hole Nation is, or at leaſt ought to be, both of 
; Them and their Proceedings. The Fad it ſelf 
they call a Horrid, Execrable, Deteſtable Mur- 
; der; an impious Fact, an unparallel d Treaſon : 
The Gurt, which decreed it, a Traiterous 4/- 
ſembly, a prodigious and wnbeard-of Tribunal. 
The Perſons who thus unwarrantably drew the 
Sword againſt their own Sovereign, they brand as 
© a Parcel of wretched Men , deſperately wicked, 
. hardned in their Impiety. And laſtly, As to the 
Principles upon which they proceeded, the ſame 
* Laws declare, That by the Undoubred and Fun- 
'* damental Laws of this Kingdom, neither the Peers 
"* of this Realm, nor the Commons, nor both zoge- 
* ther, in Parliament, or out of Parliament, Colle- 
** Qively or Repreſentatively, nor any other Perſons 
whatſoever , ever had, have, bath, or ought to 
Have, any Coercive Power over the Perſons of the 
* Kings of thzs Realm. | 


c 


.C 
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Clerk reads on by Direction of the Managers. 


Such is the Cenſure which our Laws have piſ- 
* ſed upon the Murder of our Royal Sovereign, and 
the Perſons who committed it: And the ſame is 
* the Senſe which both the Word of God, and the 
8 on of all other Nations, teach us to have of 
* both. 
For to allow that ſome Things had been done 
under the Authority of that Unfortunate Prince 
leſs regularly than were to have been wiſhed ; Thar 
the Prerogative had been ſtrained to an Exorbi- 
tant Height, and the Subject roo much provoked 
to complain, if not of the King himſelf, yer of 
thoſe who were about him, and ſhould have ad- 
viſed , and ated more moderately than they did. 
To grant that when the Parliament met, with 
which our Troubles began, it was excufable, or 
even fitting for it to have redreſſed thoſe Grie- 
vances , and reduced the Prerogative within its 
Juſt Bounds ; and that thoſe therefore who en- 
tred upon the proper Methods of doing this in a 
Parliamentary way, without any ill Deſigns, ei- 
ther againſt the Perſon or Government of the 
King, were not to be blamed. Yer certainly, when 
this was done, and thereupon ſuch Acts were pal- 
ſed, as not oaly abundantly repaired whatever the 
Subject had ſuffered before, bur ſufficiently Tecu- 
red him againſt any more Invaſions, either of his 
Liberty or Property, for the Time to come 3 for 
Men to proceed farther ſtill, and without any 
lawful Authority, or evident Neceſfity, enter into 
a War againſt their Sovereign, who had ſo far 
condeſcended to all their juſt Deſires, mult needs 
have been as illegal as it was unreaſonable, and be- 
ſpeak thoſe who did it, to have taken the Sword 
in that Senſe which our Saviour here forbad, and 
all good Men have ever condemned. 

© Had that Excellent Prince indeed never called 
© his laſt Parliament at all, nor given any Opportu- 
People to redreſs their (ona 


A 
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© the proper Methods of it; had he not only con- 
tinued to inſiſt upon thoſe Pretenfions which ſome 
gad ſet up under the Shelter of his Authority, but 
* ſo far improved them as utterly to ſer aſide the 
© Laws of the Realm, and to act arbitrarily, not 
only without Law, but againſt it; and when no- 


* thing elſe would do, had he choſen rather to de- 


© ſert the Government, than to rule according to 


his own Oath, and the Fundamental Laws and 


© | imitations of it; this might have warranted an 
< oppreſſed People to take the Sword for the neceſ. 
* ſary Defence of their Laws and Conſtitution, and 
© their Religion and Liberties founded thereupon. 
But to take up Arms againſt a King, whoſe Ex- 
© ceſſes had been moderate, and whoſe Neceſhties 
* preſſed him, contrary to his own Inclinations, to 


© run into the moſt of them; but eſpecially, who had 


© already, without Force, not only freely redreſſed 
the Grievances of his People, but abandantly re- 
* paired them, and ſecured them againſt the like 
« Attempts for the future: This mult needs have 
been an unwarrantable Enterprize ; a War as un- 
* juſtifiable in its Riſe, as it proved fatal in its Con- 
* ſequences. 


Mr. Dodd. The next we ſhall offer to your Lord- 
ſhips, is the Biſhop of Exeter's Sermon preach d 
before Her Majeſty, on Her Majeſty's Acceſſion to 
the Throne. : 


"Clerk reads. |} Pag. 13, 14. Nay, tho the 
Laws of our Farthly Governors ſhould in ſome 
© Inſtances be contrary to the Divine Laws, (upon 
which Suppoſition the Magiſtrate does certainly 


exceed the Bounds of his Commiſſion ) yet this 


© does not void their Authority, they are the Mini- 


"© fters of God for all this; or elſe there were none 


* that were ſo, there were none that could be call'd 
© ſo, when the Apoſtle wrote this Epiſtle : And 


there is a Duty lying on Subjects even in this 


© Caſe, viz. not to oppoſe, nor reſiſt the Power, 
* but quietly and patiently to ſuffer the Penalty of 
* thoſe Laws, which they can't, without ſinning 
* againſt God, yield an active Obedience to. 


Mr. Dodd. The next we ſhall offer to your Lord- 
ſhips, is the Biſhop of St. Aſaph's Sermon, preach'd 
before the Lord-Mayor, on the Thirtieth of Zanu- 


ary, 1699. 
Clerk reads. 1 


CHILD MAYOR. | 
Jovis nono Die Februarn, 1698. „N 
Reg. Regis Willielm Tertii, Angliæ, c. 
decimo. | 


* This Court doth defire Mr. Fleetwood to Print 
© his Sermon, preachd at the Cathedral- 
Church of St. Paul, the Thirtieth of Janu- 
* ary laſt, before the Lord-Mayor, Aldermen, 

and Citizens of this City. 
Goodfellow. 


Pag. 18. It is plain, that a Government can't 
* poſhbly ſubſiſt for any Time, where any kind of 
© Violence is allowed againſt the Magiſtrate. We 
© ſee what wicked Work is made in ſome unhappy 
© States, where private Executions of Revenge be- 
* twixt Particulars are indulg'd, or frequently con- 
* nived at. But Government is at an end, where 
* Rulers are expoſed to Popular Aſſaults. 


Mr. Phipps. My Lords, We ſhall now produce 


a Sermon, preach'd by the Biſhop of Carliſie before 
your Lordſhips, upon the Thirtieth of January, 
1702, | | 


The Tryal of Dr. Henry SACHEVERELL. 
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8 Anne 


Cr read.] Die Lunt, 1 Februarii, 150g. 


* It is ordered by the Lords Spiritual and Tem. 


* poral, in Parliament aſſembled, That the 


Thanks of this Houſe ſhall be (and are here. 


© by) given to the Lord Biſhop of Carliſſe, for 

his Sermon preach'd before this Houſe on 
* the Thirtieth of January laſt, in the Abby- 
* Church at Weſtminſter : And he is hereby 
* defired to Print and Publiſh the ſame. 


Matth. Fobnſon, Cler Parliamentor” 


Pag. 31. Our Foundations, tis to be ho 

are not ſhaken by the Weight of thoſe many 
great and extraordinary Revolutions that haye 
paſs d upon us. The All-wiſe Providence of God 
has frequently of late (and as ſome of us alway; 
thought, "wy graciouſly) exchanged our Gover- 
nors : But if we ungratefully alter our Notions of 
the Divine Right of Government, and throw oft 
our Ancient and Primitive Rules of Obedience 
we ſhall make an unworthy Return for the Mer. 
cies we have received. | 


Mr. Phipps. We beg Leave to offer to your 
Lordſhips Three Sermons, preach'd before the Houſe 
of Commons; one preach'd before them by Doctor 
Eyre, upon Zanuary 30. 1707. ; 


Cerk reads. | Sabbat. 31 Die Fan. 1707. Or- 
* dered, That the Thanks of this Houſe be gi- 
* ven to Dr. Eyre, for the Excellent Sermon 
by him preach'd before this Houſe, at St. 
* Margaret's Weſtminfler , Yeſterday , being 
* the Day appointed for a Solemn Faſt and 
* Humiliation, for the Murder of King Charles 
* the Firſt : And that he be defired to Print 
the ſame ; and that Mr. Bridges, Mr. 
* Chandler, the Lord William Pomlett, and 
Mr. Eyre, do acquaint him therewith, 


Paul Foddrell, Cl. Dom. Com. 


* Let no Seditious and Antimonarchical Princi- 
* Ples be ſo much as once named among us, as be- 
* cometh good Subjects, and good Chriſtians : Let 
no fly Infinuations of Male-Adminiſtration be 
ſuggeſted , no new DoQtrines advanced, nor any 
old ones revived, whereby to leſſen the Security 
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— the Rights and Liberties of the Peo- 
ple. | 


Mr. Dee. The next is Dr. Kennet's Sermon, 
preach d before the Commons the 3oth of January, 
1705. 

Clerk reads. | Jovis 31 Die Fanuarii, 1705. 

* Ordered, That the Thanks of this Houle be 
given to Dr. Kenner, Archdeacon of Hun- 
* rtingdon, for the Sermon by him preached 
before this Houſe yeſterday, at St. Marga- 
* ret's Weſtminſter : And that he be deſired to 


Print the fame. And that Sir Thomas Little- * 


* ton, Mr. Worſley, and Mr. King, do acquaint 
© him therewith, 


Paul Foddrell, Cl. Dom. Com. 


© This is the true Foundation of that common 


* Axiom, The King can do no wrong ; becauſe 


* there is no Right nor Remedy againſt his Royal 


* Perſon. 

* It was declarative of our Original Conſtitution, 
* that our Legiſlature, upon Occafion of this Day, 
would have ir expreſs d, That by the Undoubt- 
ed and Fundamental Laws of this Kingdom, nei- 


ther the Peers of this Realm, nor the Commons, 
i 60 nor 


of the Crown, under the ſpecious Pretence of | 
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« nor both together, in Parliament, or out of Pat- 
« ljament, nor the People Collectively, or Repre- 
« ſentatively , nor any other Perſons. whatſoever, 
« eyer had, have, or-ought to have, any. Coercive 
« Power over the Perſons of the Kings of this 
“ Realm. 5 | | 

Mr. Dee. My Lords, The next is Dr. Delaune's 
Sermon, preach'd hefore the Houſe of Commons, 
upon the 3oth of Zunuary, 1702. 


Clerk reads. | © Lune 1 die Feb. 1702. Order- 
ed, That the Thanks of this Houſe be given 
to Dr. Delaune, Vice-Chancellor of the Uni- 
verſity of Oxford, for the Sermon by him 
* preach'd before this Houſe on Saturday laſt, 
* ar St, Margaret's Weſtminſter : And that he 
be deſired ro Print the fame. And that Mr. 
* Bridges, Mr. Bromley, and Mr. Rowney, do 
© acquaint him therewith. 


Paul Jodrell, Cl. Dom. Com. 


Pag. 10. The Civil Laws of a Country are in 
© the Nature of Articles of Agreement between the 
© Rulers and their Subjects; Duty and Obedi- 
© ence are ſecur d on one Hand, and on the other, 
protection in Civil Rights. If the Subje*t breaks 
© his Part of the Covenant, (as I may call it) his 
© Puniſhment is at Hand; and if the Supreme Pow- 
* er breaks his, his Puniſhment is no leſs certain, 
© tho' more remote; for he is guilty before God, 
* who is his Ruler, tho it is impoſſible he ſhould 
© he accountable for it in his own Dominions, for 
* that would infer a Power Superior to the Supreme, 
* which is a flat ConttadiCtion, 


Mr. Dodd. Your Lordſhips obſerve by all theſe 
Sermons, how generally this Point is laid down, 
without making any Exception; and yet I don't 
doubt, but that there is an Exception included in 
every one of theſe ; yet it is always laid down in 
general Terms: And we defire that the ſame Ex- 
ception may be allowed to the Doctor, as is to all 
theſe : And it he has erred, he can only be ſaid, 
Errare cum Patribus. 
Mr. Phipps. My Lords, We have thus far made 
good our Defence, That this is the Doctrine of the 
Church of Exglund; That the Fathers of the 
Church have always avow'd it; That it has been 
reach'd in the ſame Terms in which the Doctor 


s preach'd it, ever ſince Her Majeſty's Acceſſion - 


to the Throne, and no Ob jection has been made to 
it till now ; and that it has been approv'd by both 
Houſes of Parliament, and by Her Majeſty. We 
will now proceed to ſlew, that it is confirm'd by 
ſeveral Acts of Parliament: The firſt is in the 12th 
of Charles II. C. 30. | 


Clerk reads.) And be it hereby declared, That 
by the Undoubted and Fundamental Laws of this 
* Kingdom, neither the Peers of this Realm, nor 
the Commons, nor both together, in Parliament, 
or out of Parliament, nor the People Collectively 
or Repreſenratively, nor any other Perſons what- 
© ſoever, ever had, have, hath, or ought to have, 
* any Coercive Power over the Perſons of the Kings 


of this Realm. 


Mr. Dodd. The next Act of Parliament we ſhall 
read to your Lordſhips, is the Corporation-ACt, 13 
Car. II. Stat. 2. S. 5. 
erk reads.] I A. B. do declare and believe, 
© That it is not Lawful, upon any Pretence whatſo- 
* ever, to take up Arms againſt the King; and that 


© I do abhor that Traiterous Poſition, of taking Arms 
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Mr. Dodd. This is a General Oath, to be taken 
by all the Officers of Corporations. | 

Sir 7% Fekyll. I can't but obſerve; my Lords, 
that it is a little extraordinary, the Doctor's Coun- 
cil ſhould open this Act of Parliament, and offer ir 
to be read, and not inform your Lordſhips that it is 
repeal d. „ Ws 
Mr. Dodd. My Lords, We did open it that it is 
repeal d; but we did infiſt, That as this Oath had 
been taken by all Officers of Corporations ſo. many 
Years, fo it was then a true Propoſition, and ſtill re- 
mains ſo, altho' it be repealed : That Repeal don't 
make the Propoſition falſe. f ” 

Mr. Phipps. We admit, my Lotds, that in the 
Act for abrogating the Oaths, and appointing others, 
this Paragraph is omitted. But what we offer it 
for, is, to ſhew that this Doctrine has been ſworn 
to by moſt of the Great Men, and all the Great 
Officers of England, for ſo many Years together. 
Mr. Dodd. My Lords, The next is the Militia 
AQ, 13 U 14 Car, II. Cap. 3. We deſire to read 
the Preamble of that Act, and then the Oath ap- 
pointed to be taken. | 


. Clerk reads.) Foraſmuch as within all His 

Majeſty's Realms and Dominions, the Sole and 
* Supreme Power, Government, Command and 
* Diſpoſition of the Militia, and of all Forces 
Aby Sex and Land, and of all Forts and Places 
* of Strength, is, and (by the Laws of Eng/unl) 
ever was the undoubted Right of His Majeſty, 
* and his Royal Predeceſſors, Kings and Queen of 
England; And that both, or either of the Houſes 
* of Parliament, cannot, nor ought to pretend to 
the ſame ; nor can, nor lawfully may, raiſe or 
* levy any War, Offenſive or Defenſive, againſt His 
* Majeſty, his Heirs, or Lawful Succeſſors: And 
yet the contrary thereof hath of late Years been 
* praQtiſed, almoſt to the Ruin and Deſtruction of 
* this Kingdom : And during the late Uſurped Go- 
vernments, many evil and rebellious Principles 
* have been inſtilled into the Minds of the People 
* of this Kingdom, which may break forth, unleſs 
prevented, to the Diſturbance of the Peace and 
© Quiet thereof. 


© $8. 18. I A. B. do declare and believe, That it 
* is not lawful, upon any Pretence whatſoever, to 
* rake up Arms againſt the King : And that I do ab- 
* hor that Traiterous Poſition, That Arms may be 
* taken by his Authority againſt his Perſon, or againſt 
* thoſe that are commiſſioned by him, in Purſuance + 
* of ſuch Military Commiſfions. So help me God. 


Mr. Dee. My Lords, The next is the Act of 
Uniformity, 13 & 14 Car. II. Cop. 4. 

Clerk e And be it further enacted by the 
Authority aforeſaid , That every Dean, Canon, 
and Prebendary of every Cathedral or Collegiate 
Church, and all Maſters and other Heads, Fel- 
© lows, Chaplains, and Tutors of or in any College, 
* Hall, Houſe of Learning, Hoſpital, and every 
© Publick Profeſſor and Reader in either of the Uni- 
© verſities, and in every College elſewhere, and eve- 
© ry Parſon, Vicar, Curate, Lecturer, and every 
other Perſon in Holy Orders, and every School- 


' © ſmaſter keeping any publick or private School, and 


« every Perſon inſtructing or teaching any Youth in 
any Houſe or private Family as a Schoolmaſter, 
who upon the firſt Day of May, which ſhall be 
© in the Year of our Lord God, 1662. or at any 
: Uuuuu Time 
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* Time thereafter, ſhall be incumbent, or have Poſ- 
* ſeffion of any Deanery, Canoury, Prebend, Ma- 
* fterihip, Headſhip, Fellowſhip, Profeſſor's Place, 
© or Reader's Place, Parſonage, Vicarage, or any 
other Ecclefiaſtical Dignity or Promotion, or any 
* Curate's Place, Lecture or School, or ſhall in- 
* ſtrut or teach any Youth as Tutor or School- 
* maſter, ſhall before the Feaſt-Day of St. Bartho- 
* lomew, which ſhall be in the Year of our Lord, 
© 1662. or at or before his or their reſpective Ad- 
* miſſion to be Incumbent, or have Poſſeſſion afore- 
* faid, ſubſcribe the Declaration or Acknowledg- 

ment following; (/cilicer,) 


IA. B. do declare, That it is not lawful, upon 

any Pretence what ſoever, to take Arms againſt the 

* King ; and that I do abhor that Traiterous Poſition, 

* of raking Arms by his Authority againſt his Perſon, 
© or ogainſt thoſe that are commiſſioned 'y him And 
_ © that I will Conform to the Liturgy of the 

England, as it is now by Law Eſtabliſhed. And 1 
© do declare, That I hold there hes no Obligation up- 
on me, cr any other Perſon, from the Oath com- 
monly call d The Solemn League and Covenant, 10 
endeavour any Change or Alteration of Government 
either in Church or State; and that the ſame was 
in it ſelf an unlawful Oath. and impoſed upon the 
* Subje&s of this Realm, againſt the known Laws and 
* Liberties of this Kingdom, 


Mr. Phipps. The Reaſon of our Reading this, 
is to let your Lordſhips ſee, what Obligations were 
on all Clergymen to Subſcribe this Declararion ; and 
then we ſubmit it to your Lordſhips Judgment, 
whether the DoQor is Criminal for Preaching thar 
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* Liberties, and Cuſtoms Eſtabliſh'd by the Lawful 
Authority in it, are openly tranſgreſſed and an- 
* nulled : More eſpecially, where the Alteration of 
* Rehgion is endeavoured, and that a Religion which 
is contrary to Law, is endeavoured to be intrody- 
* ced : Upon which thoſe who are moſt immedi. 
* ately concerned in it, are indiſpenſibly bound to 
* endeavour to preſerve and maintain the Eſtabliſh. 
* ed Laws, Liberties and Cuſtoms, and above all 
the Religion and Worlhip of God that is eſta. 
© bliſhed among them; and to take ſuch an effectu- 
al Care, that the Inhabitants of the ſaid State or 
* Kingdom, may neither be deprived of their Reli- 
gion, nor of their Civil Rights. Which is ſo much 
the more neceſſary, becauſe the Greatneſs and Se- 
* curity, both of Kings, Royal Families, and of all 


* ſuch as are in Authority, as well as the Happineſs ; 
* of their Subjects and People, depend in a moſt 


* eſpecial manner upon the exact Obſervation and 
* Maintenance of theſe their Laws, Liberties and 
* Cuſtoms. 

* 2. Upon theſe Grounds it is, that we cannot 
* any longer forbear to declare, That to our great 
* Regrer, we ſee that thoſe Counſellors, who have 
now the Chief Credit with the King, have over- 
turned the Religion, Laws and Liberties of thoſe 
* Realms, and ſubjected them in all Things rela- 
* ting to their Conſciences, Liberties and Properties, 
to Arbitrary Government; and that not only by 
* ſecret and indirect Ways, bur in an open and un- 
* diſguized Manner. h 

* 3. Thoſe Evil Counſellors, for the advancing 
and colouring this with ſome plauſible Pretexts, 
did invent and ſet on foot the King's Diſpenſing 


which all Parſons were (before that Act was repeal- - Power; by virtue of which, they pretend, that, 


ed) obliged to Subſcribe, in order to qualify them- 
| ſelves for Preaching. And I beg Leave juſt to ob- 
ſerve to your Lordſhips, That by 16 Car. II. the 
AQ for Select Veſtries, all Veſtrymen were obliged 
to Subſcribe the ſame Declaration. | 
Mr. Dodd. My Lords, There are Two other 
Acts, but I think we need not read them, becauſe 
they were ſo lately made: The one is for the Aſſo- 
cilation, the other for the Abjuration, which is taken 
almoſt every Day in Weſtminſler- Hall. 

Mr. Phipps. If your Lordfhips pleaſe, we ſhal] 
offer nothing more on this Article, but only ſome 
Part of his late Majeſty's Declaration, to ſhew that 
there was ſome Reaſon for what the Doctor ſaid of 

his late Majeſty's diſclaiming all manner of Re- 
ance. | | 

Sir Foſeph Jekyll. My Lords, I perceive they 
are going to read ſome Part of his late Majeſty's 
Declaration: We ſhould have. offer'd ſome Part of 
that Declaration, as a Material Proof againſt the 
Doctor; but we would not produce any Papers as 


Evidence, which are not ſo; tho we allow that to 


the Doctor. But fince it is produced as Evidence 
for the Doctor, I defire it may be read quite 
through, | ) 


Clerk reads.] © The Declaration of his Highneſs, 
* William Henry, by the Grace of God, Prince 
© of Orange, &c. of the Reaſons inducing him 
io appear in Arms in the Kingdom of England 
for preſerving of the Proteſtant Religion, an 
" * for reſtoring the Laws and Liberties of Eng- 
© land, Scotland, and Ireland. 


1. IT is both certain and evident to all Men, That 
I the Publick Peace and Happineſs of any State 
* or Kingdom cannot be preſerved, where the Laws, 


* according to Law, he can ſuſpend and diſpenſe 
© with the Execution of the Laws that have been 
* enacted by the Authority of the King and Par- 
* liament, for the Security and Happineſs of the 
* SubjeQ, and ſo have render d thoſe Laws of no 
Effect: Tho' there is nothing more certain, than 
that as no Laws can be made, but by the joint 
* Concurrence of King and Parliament; fo like- 
© wiſe Laws ſo enacted, which ſecure the Publick 
Peace and Safety of the Nation, and the Lives 
* and Liberties of every Subject in ir, cannot be re- 
© Pealed or ſuſpended but by the ſame Autho- 
* rity. | | 
* 4. For tho the King may pardon the Puniſh- 
ment that a Tranſgreſſor has incurred, and to 
* which he is condemned, (as in the Caſes of Trea- 
* ſon or Felony) yet it cannot be with any Colour 
* of Reaſon inferred from thence, that the King can 
* entirely ſuſpend the Execution of thoſe Laws re- 
* lating to Treaſon or Felony ; unleſs it is pretend- 
* ed, that he is cloathed with a Deſpotick and Ar- 
* bitrary Power ; and that the Lives, Liberties, Ho- 
* nours and Eſtates of the Subjects, depend wholly 
* on his good Will and Pleaſure, and ate entirely 
* ſubject to him ; which muſt infallibly follow, on 
the King's having a Power to /#/perd the Execu- 
tion of the Laws, and to diſpenſe with them. 
5. Thoſe Evil Counſellors, in order to the gi- 
* ving ſome Credit to this ſtrange and execrable 
Maxim, have ſo conducted the Matter, that they 
* have obtained a Sentence from the Judges, decla- 
ting, That this Diſpenſing Power is a Right be- 
* longing to the Crown : As if it were in the Power 
of the Twelve Judges to offer up the Laws, Rights, 
* and Liberties of the whole Nation to the King, 
to be diſpoſed of by him arbitrarily, and at hs 
* Pleaſure ; and expreily contiary to Laws ous 
* tor 
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for the Security of the Subjects. In order to the 
obtaining this Judgment, thoſe evil Counſellors 
did before-hand examine ſecretly the Opinion of 
the Judges, and procured ſuch of them as could not 
jn Conſcience concur in ſo pernicious a Sentence, 
© to be turned out, and others to be ſubſtituted in 
their rooms, till by the Changes which were made 
jn the Courts of Judicature, they at laſt obtained 
that Judgment. And they have raiſed ſome to 
« thoſe Truſts, who make open Profeſſion of the 
« Popiſh Religion, tho' thoſe are by Law rendred 
« incapable of all ſuch Employ ments. 

« 6. It is alſo manifeſt and notorious, That as his 
© Majclty was, upon his coming to the Crown, re- 
« ceivd and acknowledg'd by all the Subjects of 
« England, Scotland, and Ireland, as their King, 
«* without the leaſt Oppoſition, tho' he made then 
c open Profeſhon of the P opiſh Religion ; ſo he did 
then promiſe, and ſolemnly ſwear at his Corona- 
tion, That he would maintain his Subjects in the 
* free Enjoyment of their Laws ard Liberties ; and 
© jn particular, that he would maintain the Church 
« of England as it was eſtabliſhed by Law. It is like- 
« wile certain, that there have been at divers and 
« ſundry times ſeveral Laws enacted for the Preſer- 
vation of thoſe Rights and Liberties, and of the 
© Proteſtant Religion; and among other Securities, 
© jt has been enacted, That all Perſons whatſoever, 


that are advanced to any Eccleſiaſtical Dignity, or 


© to bear Office in either Univerſity, as likewile all 


other that ſhould be put in any Employment, Civil 


© or Military, ſhould declare that they were not 
« Papiſts, but were of the Proteſtant Religion, and 


that by their taking of the Oaths of Allegiance and 


* Supremacy, and the Teſt ; yet theſe Evil Coun- 
ſellors have in effect annulled and aboliſhed all 


© thoſe Laws, both with relation to Eccleſiaſtical 


and Civil Employments. 

7. In order to Eccleſiaſtical Dignities and Offices, 
© they have not only without any Colour of Law, 
© bur againſt moſt expreſs Laws to the contrary, ſer 


up a Commiſſion, of a certain Number of Perſons, 
to whom they have committed the Cognizance 


and Direction of all Eccleſiaſtical Matters; in the 
« which Commiſſion there has been, and till is 
one of his Majeſty's Miniſters of State, who 
* makes now publick Profeſſion of the Popiſh Reli- 
gion, and who at the time of his firſt profeſſing 
© jt, declared that for a great while before he had 
© believed that to be the only true Religion. By all 
this, the deplorable State to which the Proteſtant 
Religion is reduced, is apparent, ſince the Affairs 
© of the Church of Erg/and are now put into the 
Hands of Perſons who have accepted of a Com- 
* miſſion that is manifeſtly illegal, and who have 
© executed it contrary to all Law; and that now one 
© of their chief Members has abjured the Proteſtant 
Religion, and declared himſelf a Papiſt; by which 
© he is become uncapable of holding any publick 
Employment. The ſaid Commiſſioners have hi- 
* therto given ſuch Proof of their Submiſhon to the 


Directions given them, that there is no Reaſon to 


* doubt, but they will ſtill continue to promote all 
* ſuch Deſigns as will be molt agreeable to them. 
And thoſe Evil Counſellors take Care to raiſe none 
* to any Eccleſiaſtical Dignities, but Perſons that 
© have no Zeal for the Proteſtant Religion, and that 
© now hide theirUnconcernednets for it, under the ſpe- 


cious Pretence of Moderation. The ſaid Commiſſi- 


oners have ſuſpended the Biſhop of London, only 
* becauſe he refuſed to obey an Order that was ſent 


him to ſuſpend a worthy Divine, without ſo 
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| much as citing him before him to- make his own 
; Defence, or obſerving the common Forms of Pro- 
f ceſs. They have turned out a Prefident choſen by 

the Fellows of Magdalen College, and afterwards 
all the Fellows of that College, without ſo much 


* as citing them before any Court that could rake 


legal Cognizance of that Affair, or obtaining any 
Sentence againſt them by a competent Judge. 
And the only Reaſon that was given for turning 
them our, was their refuſing to chuſe for their 
; Preſident, a Perſon that was recommended to them 
by the Inſtigation of thoſe Evil Counſellors ; tho 
the Right of a Free Election belonged undoubtedly 
* to them. But they were turned out of their Free- 
* holds contrary to Law, and to that expreſs Provi- 
* ſion in the Magna Charta, That no Man ſhall loſe 
* Life or Goods, but by the Law of the Land. And 
* now theſe Evil Counſellors have put the faid Col- 
lege wholly into the Hands of Papiſts, tho? as is 
* aboveſaid, they are incapable of all ſuch Employ- 
* ments, both by the Law of the Land, and the 
© Statures of the College. Theſe Commiſſioners 
have alſo cited before them all the Chancellors and 
* Arch-deacons of England, requiring them to certi- 
* fy to them the Names of all ſuch Clergymen as 
have read the King's Declaration for Liberty f 
* Conſcience, and of ſuch as have not read it; with- 
* out conſidering that the reading of it was not en- 
* Joined the Clergy by the Biſhops, who are their 
* Ordinaries. The Illegality and Incompetency of 
the ſaid Court of the Eccleſiaſtical Commiſho- 
* ners was ſo notoriouſly knowa, and it did fo evi- 
* dently appear that it tended to the Subverſion of 
the Proteſtant Religion, that the molt Reverend 
Father in God, illiam Archbiſhop of Canterbury, 
* Primate and Metropolitan of all England, ſeein 
* that it was raiſed for no other End but to opteete 
* ſuch Perſons as were of eminent Virtue, Learning 
* and Piety, refuſed to fit, or to concur in it. 
* 8. And tho' there are many expreſs Laws a- 
* gainſt all Churches or Chapels for the Exerciſe of 
* the Popiſh Religion, and alſo againſt all Monaſte- 
* ries and Convents, and more particularly againft 
the Order of the 7eſuirs ; yet thoſe Evil Coun- 
* ſellors have procured Orders for the building of 
© ſeveral Churches and Chapels for the Exerciſe of 
* that Religion. They have alio procured divers 
* Monaſteries to be erected ; and in Contempt of 
the Law, they have not only ſer up ſeveral Colleges 
* of Feſuits in divers Places for the corrupting of 
© the Youth, but have raiſed up one of the Order to 
© be a Privy-Counſellor, and a Miniſter of State. 
By all which they do evidently ſhew, that they 
© are reſtrained by no Rules of Law whatſoever 
© but that they have ſubjetted the Honours and 
© Eſtates of the Sub jects, and the eſtabliſh'd Religion 
* to a Deſpotick Power, and to Arbitrary Govern- 
© ment. In all which they are ſerved and ſeconded 
by thoſe Eccleſiaſtical Commiſhoners. - - 
© 9. They have alſo followed the ſame Methods 
© with relation to Civil Affairs; for they have pro- 
© cyred Orders to examine all Lords-Lieutenaats; 
© Deputy-Lieurenants, Sheriffs, Juſtices oſ Peace, 
© and all others that were in any Publick Employ- 
ment, if they would concur with the King in the 
© Repeal of the Teft and Pena/ Laws ; and all ſuch 
© whoſe Conſciences did not ſuffer them to comply 
« with their Deſigns, were turned out, and others 
© were put in their Places, who they believed would 
© be more compliant to them in their Deſigns of de- 
« feating the Intent and Execution of thoſe Laws 
* which had been made with fo much Care and 
- - Wuuunz Caution! 
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© Caution for the Security of the Proteſtant Religion. 
And in many of theſe Places they have put pro- 
© feſled Papiſts, tho*' the Law has diſabled them 
and warranted theSubjects not to have any Regard 
to their Orders. 

10. They have alſo invaded the Privileges, and 
© ſeized on the Charters of moſt of thoſe Towns 
© that have a Right to be repreſented by their Bur- 
* geſſes in Parliament, and have procured Surrenders 
© to be made of them, by which the Magiſtrates in 
© them have delivered up all their Rights and Pri- 
vileges, to be diſpoſed of at the Pleaſure of thoſe 
Evil Counſellors, who have thereupon placed new 
Magiſtrates in thoſe Towns, ſuch as they can moſt 
* entirely confide in; and in many of them they 
© have put Popiſh Magiſtrates, notwithſtanding the 
© Incapacities under which the Law has put them. 

11. And whereas no Nation whatſoever can 
ſubſiſt without the Adminiſtration of good and 
© impartial Juſtice, upon which Mens Lives, Liber- 
© ties, Honours and Eſtates do depend, thoſe Evil 
* Counſellors have ſub jected theſe to an Arbitrary 
and Deſpotick Power. In the moſt important 
Affairs, they have ſtudied to diſcover, beforehand, 
© the Opinion of the Judges, and have turned out 
© ſuch as they found would not conform themſelves 
© to their Intentions, and have put others in their 
Places, of whom they were more aſſured, without 
© having any Regard to their Abilities. And they 
© have nor ſtuck to raiſe even proſeſſed Papiſts to the 
Courts of Judicature, notwithſtanding their Incapa- 
city by Law, and that no Regard is due to any Sen- 
© tences flowing from them. They have carried this 
* ſofar, as todeprive ſuch Judges, who in the com- 
mon Adminiſtrarion of Juſtice, ſhewed that they 
< were governed by their Conſcience s, and not by 
© the Directions which the others gave them. By 
< which it is apparent, that they deſign to render 
© themſelves the abſolute Maſters of the Lives, Ho- 
© nours and Eſtates of the Subjects, of What Rank 
© or Dignity ſoever they may be; and that without 


having any Regard either ro the Equity of the 


© Caule, or to the Conſciences of the Judges, whom 
© they will have to ſubmit in all things to their own 
© Will and Pleaſure ; hoping by ſuch Ways to in- 
< timidate thoſe who are yet in Employment, as 
© alfo ſich others, as they thall think fit to put in 
© the rooms of thoſe whom they have turned out ; 
and to make them ſee what they muſt look for, 
© if they ſhould ar any time act in the leaſt contrary 
© to their good-liking ; and that no Failings of that 
* kind are pardoned in any Perſons whatſoever. A 
© great deal of Blood has been ſhed in many Places 
© of the Kingdom, by Judges governed by thoſe 
Evil Counſellors, againſt all the Rules and Forms 
© of Law, without ſo much as ſuffering the Perſons 
* that were accuſed to Plead in their own De- 
© fence. | 

* 12. They have alſo, by putting the Admini- 
« ſtration of Juſtice in the Hands of Papiſts, brought 
all the Matters of Civil Juſtice into great Uncer- 
© tainties ; with how much Exactneſs and Juſtice 
© ſoever that theſe Sentences may have been given. 
© For fince the Laws of the Land do not only exclude 
« Papiſts from all Places of Judicature, but have put 
them under an Incapacity, none are bound to ac- 
* knowledge or to 'obey their Judgments, and all 
« Sentences given them are null and void of them- 
© ſelves : So that all Perſons who have been caſt 
© in Trials before ſuch Popiſh Judges, may juſtly 
© look on their pretended Sentences, as having no 
more Force than the Sentences of any private 
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© or unauthoriz d Perſon whatfoever. So deplorable 
is the Caſe of the Subjects who are obliged to an. 
ſwer to ſuch Judges, that muſt in all things ſtick 
to the Rules which are ſet them by thoſe Evil 


© Counſellors, who, as they raiſed them up to thoſs 


Employments, ſo can turn them out of them at 
* Pleaſure, and who can never be eſteemed Lawful 
Judges; ſo that all their Sentences are in the 
* Conftruction of the Law of no Force and Efficacy, 
* They have likewiſe diſpoſed of all Military Em- 
* ployments in the ſame manner; for tho' the Laws 
* have not only excluded Papiſts from all ſuch Em. 
* ployments, but have in particular provided, that 
they ſhould be diſarm'd; yet they, in Contempt of 
* theſe Laws, have not only armed the Papiſts. but 
have likewiſe raiſed them up to the greateſt Mili. 
* tary Truſt both by Sea and Land; and that Strangers 
* as well as Natives, and Iriſh as well as Engl . 
that ſo by thoſe Means, having rendred themſelves 
* Maſters both of the Affairs of the Church, of the 
* Government, of the Nation, and of the Courts of 
* Juſtice, and ſubjected them all to a Deſpotick and 
* Arbitrary Power, they might be in a Capacity to 
maintain and execute their wicked Deſigns, by the 
Aſſiſtance of the Army, and thereby to enſlave the 
Nation. 

13. The diſmal Effects of this Subverſion of 
the Eſtabliſned Religion, Laws, and Liberties in 
England, appear more evidently to us, by what 
* we ſee done in Ireland; where the whole Govern- 


ment is put in the Hands of Papiſts, and where | 


* all the Proteſtant Inhabitants are under the daily 
* Fears of what may be juſtly apprehended from the 
* Arbitrary Power which is ſet up there; which has 
* made great Numbers of them leave thatKingdom, 
and abandon their Eſtates in it, remembring well 
* that Cruel and Bloody Maſſacre which tell our in 
that Iſland in the Year 1641. 
* 14. Thofe Evil Counſellors have alſo prevailed 
* with the King to declare in Scotland, Thar he is 
* cloathed with Abſolute Power, and that all the 
Subjects are bound to obey him without Reſerve : 
Upon which he has aſſumed an Arbitrary Power 
both over the Religion and Laws of that Kingdom; 
* from all which it is apparent, what is to be looked 
for in England, as ſoon as Matters are duly pre- 
* pared for it. 
* 15. Thoſe great and inſufferable Oppreſſions, 
* and the open Contempt of all Law, together with 
the Apprehenſions of the ſad Conſequences that 
* mult certainly follow upon it, have put the Sub- 
* jets under great and juſt Fears; and have made 
* them look after ſuch lawful Remedies as are al- 
* lowed of in all Nations; yet all has been without 
effect. And thoſe Evil Counſellors have endea- 
* voured to make all Men apprehend the Loſs of 
their Lives, Liberties, Honours, and Eſtates, if 
© they ſhould go about to preſerve themſelves from 
* this Oppreſhon by Petition, Repreſentations, or 
* other Means authoriz'd by Law. Thus did they 
proceed with the Archbiſhop of Canterbury, and 
* the other Biſhops, who having offered a moſt 
humble Petition to the King, in Terms full of Re- 
* ſpect, and not exceed ing the Number limited by 
Law; in which they ſer forth in ſhort, the Rea- 
* ſons for which they could not obey that Order, 
* which, by the Inſtigation of thoſe Evil Counſellors, 
was ſent them, requiring chem to appoint their 
* Clergy to read in their Churches the Declaration 
for Liberty of Conſcience , were ſent to Priſon, 
and afterwards brought to a Trial, as if they had, 
© been guilty of ſome enormous Crime. They were 
; 4 not 
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1 Tice 
© not only obliged to defend themſelves in that Pur- 
« ſuit, but to appear before profeſs'd Papiſts, who 
had not taken the Teſt, and by conſequence were 
Men whole Intereſt led them to condemn them; 
and the Judges that gave their Opinions in their 
Favours, were thereupon turned out. | 

- © 16. And yet it cannot be pretended, that any 


Kings, how great ſoever their Power has been, 


and how Arhitrary and Deſpotick ſoever they have 
been in the Exerciſe of it, have ever reckon d it 
A Crime for their Subjects to come in all Submiſſion 
and Reſpect, and in a due Number, not exceeding 
« the Limits of the Law, and repreſent to them the 
« Reaſonsthat made it impoſſible for them to obe 
their Orders. Thoſe Evil Counſellors have alſo 
treated a Peer of the Realm as a Criminal, only 
« hecauſe he faid, Thar the Subjects were not bound 
to obey the Orders of a Popiſh Juſtice of Peace; 
tho it is evident, that they being by Law rendred 
« incapable of all ſuch Truſts, no Regard is due to 
* their Orders. This being the Security which the 
People have by the Law for their Lives, Liberties, 
© Honours, and Eſtates, that they are not to be 
ſubjected to the Arbitrary Proceedings of Papiſts, 
that are contrary to Law put into any Employ- 
ments Civil or Military. 

© 17. Both We our ſelves, and our Deareſt and 
* moſt Entirely Beloved Conſort the Princeſs, have 
* endeavoured to fignify, in Terms full of Reſpet 
* to the King, the Juſt and deep Regret which all 


* theſe Proceedings have given us; and in Com- 


* pliance with his Majelty's Deſires ſignified to us, 
We declared both by Word of Mouth, to his En- 
* voy, and in Writing, what our Thoughts were, 
* touching the Repealing of the Teſt and Penal 
© Laws; which We did in ſuch a manner, that We 
© hoped We had propoſed an Expedient, by which 
the Peace of thoſe Kingdoms, and a happy Agree- 
ment among the Subjects of all Perſuaſions, might 
have been ſettled : But thoſe Evil Counſellors 
have put ſuch ill Conſtructions on theſe our 
* good Intentions, that they have endeavoured to 
© alienate the King more and more from us; as if 
We had deſigned to diſturb the Quiet and Happi- 


* neſs of the Kingdom. 
© 18. The laſt and great Remedy for all thoſe 


* Evils, is the Calling of a Parliament, for ſecuring 


the Nation againſt the evil Practices of choſe wick- 
* ed Counſellors : But this could not be yet com- 
* paſſed, nor can it be eaſily brought about. For 
* thoſe Men apprehending, that a Lawful Parlia- 
ment being once aſſembled, they would be brought 
to an Account for all their open Violations of Law, 
* and for their Plots and Conſpiracies againſt the 
* Proteſtant Religion, and the Lives and Liberties 
© of their Subjects; they have endeavoured, under 
* the ſpecious Pretence of Liberty of Conſcience, 
« firſt to ſow Diviſions among Proteſtants , be- 
© tween thoſe of the Church of England and the 
* Diſſenters : The Delign being laid to engage Pro- 
© reltants, that are all equally concerned to preſerve 
* theinſelves from Popiſh Oppreſſion, into mutual 
* Quarrellings, that ſo by theſe, ſome Advantages 
might be given to them to bring about their De- 
* figns ; and that both in the Election of the Mem- 
* hers of Parliament, and afterwards in the Par- 
liament it ſelf. For they ſee well, that if all Pro- 
* reſtants could enter into a mutual good Under- 
* ſtanding one with another, and concur together in 
* the preſerving of their Religion, it would not be 
* poſſible for them to compaſs rheir wicked Ends. 
* They have alſo required all Perſons, in the ſe- 
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themſelves the more Time for the 


veral Counties of England, that either were in 
any Employment, or were in any conſiderable E- 
ſteem, to declare before-hand, that they would 
concur in the Repeal of the Teſt and Penal Laws ; 
and that they would give their Voices in the Ele- 
ions to Parliament, only for ſuch as would con- 


cur iff it. Such as would not thus pre-eng3 

themſelves, were turned our of all —— 
and others who enter d into thoſe Engagements, 
were put in their Places, many of them being 
Papiſts. And contrary to the Charters and Pri. 
vileges of thoſe Boroughs that have a Right to 
ſend Burgeſſes to Parliament, they have ordered 
ſuch Regulations to be made, as they thought fit 
and neceſſary, for aſſuring themſelves of all the 
Members that are to be choſen by thoſe Corpora- 
tions: And by this means they hope to avoid 
that Puniſhment which they have deſerved ; tho 
it is apparent, that all Acts made by Popiſh Ma- 
giſtrates, are null and void of themſelves. So that 
no Parliament can be Lawful, for which the E- 
lections and Returns are made by Popiſh She- 
riffs and Mayors of Towns ; and therefore as 
long as the Authority and Migiſtracy is in ſuch 
Hands, it is not poſſible to have any Lawful Par- 
liament. And tho! according to the Conſtitution 
of the Engh/h Government, and immemorial 
Cuſtom, all Elections of Parliament-Men. ought 
to be made with an entire Liberty, without any 
Sort of Force, or the requiring the Electors to 
chuſe ſuch Perſons as ſhall be named to them; 
and the Perſons thus freely elected, ought to give 
their Opinions freely, upon all Matters that are 
brought before them ; having the Good of the 
Nation ever before their Eyes, and following in all 
Things the DiQates of their Conſcience ; yet 
now the People of England cannot expect a Re- 


medy from a Free Parliament, legally called and 


caoſen. But they may, perhaps, ſee one called, 
in which all Elections will be carried by Fraud or 
Force; and which will be compoſed of ſuch Per- 
ſons, of whom thoſe Evil Counſellors hold them- 
ſelves well aſſured ; in which all Things will be 
carried on according to their Direction and Inte- 
reſt, without any Regard to the Good or Happi- 
neſs of the Nation. Which may appear evident- 
ly from this, That the ſame Perſons tried the 
Members of the laſt Parliament, to gain them to 
conſent to the Repeal of the Teſt and Penal Laws ʒ 
and procured that Parliament to be diſſolved, 
when they found that they could not, neither by 
Promiſes nor Threatnings , prevail with the 
Members to comply with their wicked De- 
ſigns. | 

X 9. But to crown all, There are great and vio- 
lent Preſumptions, inducing us to believe, that 
thoſe Evil Counſellors, in order to the carrying 
on of their ill Deſigns, and to the gaining to 
- — of 
them, (for the encouraging of their Complices, 
and 05 the diſcouraging of all good Subjects) 
have publiſhed, That the Queen hath brought 
forth a Son; tho there have appeared, both du- 
ring the Queens pretended Bigneſs, and in the 
Manner in which the Birth was managed, ſo ma- 
ny juſt and viſible Grounds of Suſpicion, that not 
only we our ſelves, but all the good Subjects of 
thoſe Kingdoms, do vehemently ſuſpect, that the 
Pretended Prince of Wales was not born by the 
And it is notoriouſly known to all the 


World, that many both doubted of the Cucens 


Bigneſs, and of the Birth of the Child; and Jet 
* there 


_ wu — —— — 
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* cepted ; and for the doing of all other Things, 


© there was not any one Thing done to fatisfy them, 
© or to put an end to their Doubts. | 

© 20. And fince our Deareſt and moſt entirely- 
© Beloved Conſort the Princeſs, and likewiſe We 
Our Selves have ſo great an Intereſt in this Mat- 
ter; and ſuch a Right (as all the World knows) to 
© the Succeſſion to the Crown : Since alſo the Eng- 
* /;ſh did in the Year 1672, when the States. Gene- 
© ral of the United Provinces were invaded in a 
© moſt unjuſt War, uſe their utmoſt Endeavours to 


* put an End to that War, and that in Oppoſition 


© to thoſe who were then in the Government ; and 
© by their ſo doing, they run the Hazard of loſing 
© both the Favour of the Court, and their Employ- 
© ments : And ſince the Enzg//h Nation has ever te- 
© ſtified a moſt particular Affection and Eſteem, 
< both to Our Deareſt Conſort the Princeſs, and to 


Our Selves, We cannot excuſe Our Selves from 


eſpouſing their Intereſts, in a Matter of ſuch high 
* Conſequence ; and from contributing all that lies 
in us, for the maintaining both of the Proteſtant 
Religion, and of the Laws and Liberties of thoſe 
Kingdoms, and for the ſecuring to them the con- 
< tinual Enjoyment of all their juſt Rights. To the 
doing of which, We are moſt earneſtly ſollicited 
© by a great many Lords, both Spiritual and Tem- 
* poral, and by many Gentlemen, and other Sub- 
jects of all Ranks. | | 

© 21. Therefore it is, that We have thought fit 
© to go over to England, and to carry over with 
© us a Force, ſufficient by the Bleſfing of God, to 
defend us from the Violence of thoſe Evil Coun- 
« ſellors. And We being defirous that our Intenti- 
ons in this may be rightly underſtood, have, for 
this End, prepared this Declaration, in which, as 
we have hitherto given a True Account of the 


© Reaſons inducing us to it; ſo, We now think fit 


© to declare, That this our Expedition is intended 
for no other Deſign, but to have a Free and Law- 
ful Parliament Aſſembled, as ſoon as is poſſible: 
and that in order to this, all the late Charters 
by which the Election of Burgeſſes are limited 
« contrary to the Ancient Cuſtom, ſhall be conſi- 
© dered as Null and of no Force: And likewiſe 
all Magiſtrates who have been unjuſtly turned out, 
« ſhall forthwith reſume their former Employments, 


as well as all the Boroughs of England ſhall re- 


< turn again to their Ancient Preſcriptions and Char- 


ters: And more particularly that the Ancient 


Charter of the Great and Famous City of London, 


© ſhall again be in force: And that the Writs for 


the Members of Parliament fhall be addreſſed to 
« the proper Officers, according to Law and Cuſtom. 
That alſo none be ſuffered to chuſe, or to be cho- 
e ſen Members of Parliament, but ſuch as are qua- 
« lified by Law : And that the Members of Parlia- 
« ment being thus lawfully Choſen, they ſhall meer 
« and fit in full Freedom; that ſo the two Houſes 
may concur in the preparing of ſuch Laws, as 
they upon full and free Debate ſhall judge neceſ- 
« fary and convenient, both for the confirming and 


« cxecuting the Law concerning the Teſt, and ſuch 


other Laws as are neceſſary for the Security and 
Maintenance of the Proteſtant Religion; as like- 
« wiſe for making ſuch Laws as may eſtabliſh a 
good Agreement between the Church of England 
and all Proteflant Diſſenters; as alſo for the co- 
« Vering and ſecuring of all ſuch who will live 
« peaceably under the Government, as becomes good 
Subjects, from all Perſecution upon the Account 


« of their Religion, even Papiſtc themſelves not ex- 
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* which the Two Houſes of Parliament ſhall find 
* necelfary for the Peace, Honour and Safety of the 
* Nation, ſo that there may be no more danger 
*. of the Nations falling at any Time hereafter under 
* Arbitrary Government. To this Parliament we 
* will alſo refer the Enquiry into the Birth of the 
* Pretended Prince of Wales, and of all Things 
relating to it, and to the Right of Succeſſion. 
* 22. And We, for our part, will concur in ev 
thing that may procure the Peace and Happineſ; 


of the Nation, which a Free and Lawful Parlia. 


ment ſhall determine; ſince we have nothing be. 


© fore our Eyes in this our Undertaking, but the 


© Preſervation of the Proteſtant Religion, the CO. 
* vering of all Men from Perſecution for their Con- 
* ſciences, and the ſecuring to the whole Nation 
* the free Enjoyment of all their Laws, Rights anq 
© Liberties under a Juſt and Legal Government. 

24. This is the Deſign that we have propoſed to 
* ourſelves, in — upon this Occaſion in Arms: 
In the Conduct of which, We will keep the For- 
* ces under our Command, under all the Strictneſs 
* of Martial Diſcipline z and take a ſpecial Care 
* thar the People of the Countries through which 
* we muſt March, ſhall not ſuffer by their Means . 
* 2nd as ſoon as the State of the Nation will admit 
* of it, We promiſe that we will ſend back all 
* thoſe Foreign Forces that we have brought along 
* with us. 

24. We do therefore hope that all People will 
judge rightly of us, and approve of theſe our 
Proceedings: But we chiefly rely on the Bleſſing 
© of God for the Succels of this our Undertaking, 


* in which We place our whole and only Conft- | 


* dence. 

* 25. We do in the laſt Place invite and require 
all Perſons whatſoever, all the Peers of the Realm 
* both Spiritual and Temporal, all Lords-Lieutenants, 
* Depury-Lieutenants, and all Gentlemen, Citizens, 
and other Commons of all Ranks, to come and aſ- 
* fiſt us, in order to the executing of this our De- 
* fign, againſt all ſuch as ſhall endeavour to oppoſe 
*us; that ſo we may prevent all thoſe Miſeries 


which muſt needs follow upon the Nations being 


* kept under Arbitrary Government and Slavery: 
* And that all the Violences and Diſorders which 


have overturned the whole Conſtitution of the ; 


* Enghſh Government, may be fully redreſſed in a 
* Free and Legal Parhament. 
* 26. And we do likewiſe reſolve, that as ſoon 


the Nations are brought to a ſtate of Quiet, We ] 


* will take Care that a Parliament ſhall be called in 
Scotland, for the reſtoring the Ancient Conſtituti- 
* on of that Kingdom, and for bringing the Mat- 


ters of Religion to ſuch a Settlement, that rhe Peo- | 


g 
ple may live eaſy and happy, and for putting an 
End to all the unjuſt Violences, that — — in 
* a Courſe of ſo many Years committed there. 


We will alſo ſtudy to bring the Kingdom of 
* Ireland to ſuch a ſtate, that the Settlement there 
may be religiouſly obſerved ; and that the Prote- | 


* ſtant and Britiſb Intereſt there, may be ſecured. 
And we will endeavour by all poſſible Means to 
* procure ſuch an Eſtabliſhment in all che Three 
* Kingdoms, that they may all live in a happy Uni- 
*on and Correſpondence together; and that the 


© Proteſtanc Religion, and the Peace, Honour and 


* Happineſs of theſe Nations, may be eſtabliſh'd 
© upon laſting Foundations. 

Groen under our Hand and Seal, at our Court 

in 


2 
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blich'd | 


Curt 
iA 


the Tear of our Lord 1688. 


WILLIAM HENRY, Pxixce of ORANGE. 


By bis Highneſs's Special Command, 


C. HUYGENS. 


His Highneſs's Additional Declaration. 


0 Fter we had prepared and printed this our 

Declaration, we have underſtood, that the 
Subverters of the Religion and Laws of thoſe King- 
doms, hearing of our Preparations to aſſiſt the People 
«© 2painlt them, have begun to retract ſome of the Arhi- 
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in the Hague, the Tenth Day of Oftober, in * will refer all to a Free Aſſembl 


« trary and Deſpotick Powers that they had aſſumed, 
and to vacate ſome of their Unjuſt Judgments and 


D' ecrees. The Senſe of their Guilrand the Diſtruſt 


of their Force, have induced them to offer to the 
City of London ſome ſeeming Relief from their 
great Oppreſſions; hoping thereby to quiet the 
people, and to divert them from demand ing a Re- 
eſtabliſhment of their Religion and Laws under 
the ſhelter of our Arms: They do alſo give out, 
© That we do intend to Conquer and Enſlave the Na- 
tion; and therefore it is that we have thought fir 
to add a few Words to our Declaration. 
We are confident, that no Perſons can have 
* ſuch hard Thoughts of us, as to imagine that we 
* have any other Deſign in this Undertaking, than 
* to procure a Settlement of the Religion, and of the 
© Liberties and Properties of the Subjects, upon ſo 
* ſure a Foundation, that there may be no danger 
© of the Nations relapſing into the like Miſeries at 
* any Time hereafter, And as the Forces that we 
have brought along with us, are utterly diſpropor- 
* tioned to that wicked Deſign of Conquering the 
Nation, if we were capable of Intending it; fo 
the great Numbers of the principal Nobility and 
* Gentry, that are Men of Eminent Quality and 
© Eſtates, and Perſons of known Integrity and 
Zeal both for the Religion and Government of 
* England, many of them alſo being diſtinguiſhed 
* by their conſtant Fidelity to the Crown, who do 
* both accompany us in this Expedition, and have 
* earneſtly ſollicited us to it, will cover us from all 
ſuch malicious Inſinuations: For it is not to be 
* imagined, that either thoſe who have Invited us, 
* or thoſe that are already come to Aſſiſt us, can 
* join in a wicked Attempt of Conqueſt, to make 
* void their own lawful Titles to their Honours, 
Eſtates and Intereſts. ' We are alſo confident, that 
* all Men ſee how little Weight there is to be laid 
© on all Promiſes and Engagements, that can be now 
made; fince there has been ſo little Regard had in 
the Time paſt, to the moſt ſolemn Promiſes. And 
as that imperfect Redreſs that is now offered, is a 
* plain Confeſſion of thoſe Violations of the Govern- 
ment that we have ſer forth; ſo the Defectiveneſs 
*of it is no leſs apparent : For they lay down no- 
thing which they may not take up ar Pleaſure; 
and they reſerve entire, and not ſo much as men- 
tioned, their Claim and Pretences to an Arbitrary 
and Deſpotick Power; which has been the Root 
of all their Oppreſſion, and of the total Subver- 


* fion of the Government. And it is plain, that 


there can be no Redreſs, no Remedy offered but 
* in Parliament; by a Declaration of the Rights of 
the Subjects that have been invaded, and not by 
any pretended Acts of Grace, to which the Extre- 
mity of their Affairs has driven them. Therefore 
it is that we have thought fit to declare, That we 


887 


of the Nati in 

* a Lawful Parliament. e * 

Given under our Hand and Seal. at our Court 

in the Hague, the Twenty fourth Day of 
October, in the Tear of our Lord 1688. 


WILLIAM HENRY, Pxzixce of ORANGE. 


By his Highneſs's Special Command, 
C. HUYGENS. 


Mr. Phipps. My, Lords, The Rexfon why we 
humbly offer this Declaration, is with relation to 
that Paſſage in the Sermon, which ſiys, that the 
Prince of Orange diſclaimed all Manner of Reſiſt- 
ance. All we obſerve is, That it don't appear that 
he came over with an Army with any other Intent 
than to defend himſelf againſt evil Counſellors : 
And if the Doctor has made a wrong Inference, we 
ſubmit it to your Lordſhips, whether ſuch a Miſ- 
apprehenſion of his Highneſs's Meaning ſhall ſub- 
Ject him to a Charge of High Crimes and Miſde- 

- meanors. 

Mr. Dodd. My Lords, We have finiſhed what 
we have to offer on this Article, and ſubmit ir ro 
your Lordihips whether we have not made good 
our Defence. We are ready to go on to the Second 
Article, if it be your Lordihip's Pleaſure. 


Then the LORDS Adjourned 10 their Houſe 
Above, 


nn. 


Monday, March 6. The Seventh Day. 


T HE Lords coming don into Weſtminſter-Hall, 
and being ſeated in the manner before - men- 
tioned, Proclamation was made by the Ser jeant at 
Arms as follows: . 

Our Sovereign Lady the Queen doth ftrial 
Charge and Command all manner of Perſons to- 
keep Silence, upon Pain of Impriſonment. 

Then another Proclamation was made : Henry 
Sacheverell, Doctor in Divinity, come forth, ſave 
thee and thy Bail, elſe thou forfeiteſt thy Recog- 
nizance. | 

The Dodtor appearing at the Bar accordingly, 
with his Council, as before: | 

Lord Chancellor. Gentlemen, you that areCoun- 
cil for the Priſoner may proceed in his Defence. 


Mr. Dodd. Y Lords, We whoare Council for 
Doctor Sacheverell, beg the Fa- 
vour that we may enter on the Doctor s Defence as 
to the Second Article : This Article is divided into 
three Heads. 1. That the Toleration is unreaſona- 
ble, and the Allowance of it unwarrantable. 2. That 
he 3s a falſe Brother, who defends Toleration and 
Liberty of Conſcience. 2. That it 1s the Duty of 
tbe chief Paftors to thunder out Anathema r, &c. 
The firſt Head I ſhall ſpeak to is, as to the Tolera 
tion. My Lords, We fay there is no ſuch Thing as a 
Toleration granted by Law; the Word is not to be 
found in the Act of Parliament; there is an Act 
which we ſuppoſe is intended) to exempt Prote- 
ant Diſſenters from the Penalties of certain Laus 
therein mentioned: However in tnis Debate, we 
ſhall take Notice of it as a Toloration; altho' we 
think, when there is a Legal Proceeding, the Act 
ſhould have been called by its own proper Name : 
, 2 Now, 
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related by one of the Gentlemen Managers, docs 


Now, my. Lords, this Ac of Parliament hath ſe- 
veral Reſtrictions and Limitations in it, and 
(amongſt others) not to exempt any Perſons from 
the Penalties, that do not frequent ſome Religious 
Affembly thereby allowed. The Doctor no wheie 
finds Fault with 2 Legal Toleration, or a Toleration 
granted by Law, within the Deſcription and Mean- 
ing of this Act cf Parliament. My Lords, we 
think the Doctor has taken ſuch Care, leſt any 
Expreſſion ſhould undergo a wrong Conſtruction, 
as if he were uneaſy at the Toleration, that he Explains 
himſelf very particularly about it : We ſhall read the 
Words out of the Sermon, which I think will clear 
the Doctor as to this Objection; the Doctor ſays, 
Pray do not miſunderſtand me, as if I reflected W 
on that Indulgence the Government has given the 
Diſſenters, which I am ſure all Well wiſbers to our 
Church are ready to grant; nor do I intend to caſt 
the leaſt Refleltion on that Indulgence, which the 
Ia has given to Conſciences truly Scrupulbus; let 
them enjoy it in the full Limits the Law has pre- 
cribed. 
4 Now after ſuch a Declaration, ſo plain a Conſeſ- 
fion, ſo full in the Caſe, in Words as fignificant as 
can be to ſhew his Meaning, we hope there is no 
room to tax him wich this Part of the Article by 
any incoherent Words, or Inferences, when it is di- 
rectly contrary to what he has in Words ar length 
expreſs d. | | 

My Lords, This being conſidered, we think it is 
too hard to draw Inferences, and Conſequences, that 
the Doctor is againſt the Toleration allowed by 
Law; it is not to be done with Candor, by any one 
that reads the Sermon without Prejudice, and con- 
fiders the Care he takes to avoid giving any Offence 
in this Caſe. | 
As to the Second Part of this Article, we think 
it may receive the ſime Anſwer; That be is a Falſe 
Brother who Defends Toleration and Liberty of Con- 
| ſcience. The Doctor does not fay they are Falſe 
Brethren that Defend a Legal Toleration; no Body 
complains of rhat; but the Perſons intended, are 
| thoſe that Defend an unlawful Toleration, and not 
2 Legal Exemption ; which Legal Exemption the 
Doctor admits to he good and juſt, in the Paſſage I 
have before repeated. We apprehend, the Doctor 
means thoſe are Falſe Brethren, and blameable, that 
Excuſe the Sep iration from the Church, not on ac- 
count of the Toleration, but by /aying the Faults on 
the true Sons of the Church, for carrying Matters 
too high; theſe are the People, the Falſe Brethren, 
_ cry out againſt the Church upon all Occa- 
ons. + 

As to the Doctor's Expreſſions about Archbiſhop 
Grindall, the Doctor thought he had good Grounds 
for them ; bur at leaſt they were but unwary Ex- 
preſſions, and we hope not Criminal. The Tolera- 
tion he mentions Archbiſhop Grindall to be blamed 
for, was quite another Thing from the preſent Indul- 
gence now granted; the firſt was by Queen Elizabeth 
alone, or by the Archbiſhop's Authority under her, 
and without the Parliament; the Dillenters were 
then few, and it had been no great Difficulty to 
have prevented that Schiſm at the beginning. But 
now the Diſſenters are a conſiderable Part of the 
Nation, have great Riches, and Properties amongſt 
us, and it became the Wiſdom of the Legiſla- 
ture, to give them an Indulgence according to 
the Reſtrictions in the Act of Parliament: But 
this is a different Caſe, and by a different Au- 
thority, from what was in Archbiſhop Grin- 
dall's time, The Story of that Archbiſhop, as 


——̃ —— — - — = 8 — 


8 Annæ 


indeed acquit the Archbiſhop, but how far it clears 
Queen Elisabeth, we muſt leave to your Lordſhips; 
for ſhould a great Favourite attempt to procure 3 
Grant of the Archbiſhop's Palace, or a chief Reve- 


nue of that See or Church, and that the Archbi. | 


ſhop's oppoſing the Favourite herein (as was by 
the Gentleman ſuggeſted) ſhould be the Reaſon of 
his Diſgrace; or if the Archbiſhop did Proſecute 
or Puniſh a Man in the Spiritual Court, for having 
two Wives at the ſame time; (which Proſecution 
or Puniſhment was highly commendable in the 
Archbiſhop, and was his Duty to do) it would be 
hard to think, that Queen F!izabeth ſhould Suſ- 
pend him from the Archbiſhoprick for ſuch a Pro- 
ceeding, for thus diſcharging his Duty; therefore 


we can't give Credit to that Hiſtory as it is related; 


but we ſhall ſhew your Lordſhips, from the Arch- 
biſhop's Letter to the Council, and Letters from 
Bega and Calvin at that Time, that it was his In- 
dulgence to the Diſſenters of that Time, that drew 
the Anger of Queen Elizabeth on him; and that this 
was the Reaſon of it, we ſhall make out by un- 
deniable Proof. Now, my Lords, we apprehend 
the Fault the Doctor finds in his Sermon is againſt 
an Univerſal general Toleration that tends to a Diſ- 
ſolution of all Things; and ſuch a Toleration, 
would make Religion like that of the Samaritans, 
a mixture of all ſorts, that was odious to the World, 
and an Abomination to the ewe; and indeed, my 
Lords, we apprehend ſuch a Toleration the Doctor 
had great Reaſon to find Fault with. Surely ſuch 
2 Toleration is not to be defended, nor would be 
of any Service to either Church or State : This is 
the Toleration which we think the Doctor intended, 
and not againſt a Legal of rticular Exemption, 
which the Wiſdom ot the Nation hath thought fit 
to give. Indeed he thinks, that Occaſional Confor- 
miſts do attempt to hoift the Toleration into an 
Eſtabliſhment, and come into the Communion of 
the Church to ſerve a particular Purpoſe ; and this 
at moſt can only be faid to be the Doctor's Opinion 
of that Matter, and whether true or falſe, cannor 
be Criminal. To ſpeak againſt a Law, or to break 
a Law, is not to be juſtified : Nor has he ſpoke 
againſt this Law ; but if he had, ſurely he had 
been Puniſhable in the ordinary Methods of Juſtice, 
and not in a Proceeding of this Nature. 

As to the next Head, that is, as to that Part of 
the Charge about thundering out Arathema's ; the 


| Diſcourſe is general, and not determin'd to any 


Perſons, not pointed at the Diſſenters, but proper- 
ly intended againſt Irreligion; and the Sentence that 
he dares any Power on Earth to reverſe, is ſuch, 
and ſuch only, as is ratified in Heaven. He believes 
ſome Sentences of the Church to be ratified in 
Heaven; and if that Sentence which is pronounced 
here on Earth, be ratified in Heaven, it is, beyond 
all Diſpute, out of the Power of Man to reverſs 
it. He ſuppoſes ſome Perſons exempt from Pu- 
niſhment by particular Laws, may yet, by the Law 
of Chriſt, be liable to ſuch a Sentence : But from 
hence, or his Anſwer to the Articles, to draw a 


Concluſion, That he Aſſerts the State had not 
Power to reverſe the Sentence of the Spiritual 


Court, (of which there can be no doubt, but that 
the Legiſlature has ſuch a Power) or that the Legi- 
ſlature is guilty of Blaſphemy, (as has been object- 
ed by one of the Gentlemen Managers) is neither 
true Reaſon nor Logick, | 


That 
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That Scliſm is a Sin puniſhable by the Laws of 
the Church, will not be difputed, if it be a Sepa- 
ration Without a Juſt Cauſe 3 and how far this is 
ſuch a Separation, or that the Act of Parliament 
hath taken away this Schiſm, this Sin, we ſubmit 


to your Lotdſhips. 
Mr. Phipps. Y Lords, We are comenow to the 
Second Article, and we humbly 
apprehend, ſhall give your Lordſhips as full Satiſ- 
faction of the Doctor's Innocence, as to the Crimes 
charged in this Article, as we hope we did as to 
thoſe contained in the firſt Article. 
As to that Part of the Second Article which ſays, 


That the Dofor does Suggeft aud Maintain, that the 


Toleration granted by Law is unreaſonable, and the 
Allowance of it unwarrantable : He conceives there 
is nothing in his Sermon can watrant that Charge. 
The Toleration Act is not what the Doctor finds 
Fault with, but the Perſons that Abuſe it; and I 
beg leave to ſay, that the ill Uſe which is made of 
ir, is unreaſonable and unwarrantable. But , that 
the Doctor aſſerts the Toleration it ſelf to be un- 
reaſonable, or the Allowance of it unwarrantable, 
will appear to be a great Miſtake , when the Para- 
graphs in the Doctor's Sermon, upon which this 
Article is founded, are confidered. 

My Lords, The firſt Paſſage is in Page the 8th, 


where the Doctor ſays thus: If pon all Occaſions 


to comply with the Difſenters, both in publick and 
wivate Affairs, as Perſons of tender Conſciences 
and Piety, to promote their Intereſts in Elettions, 10 


ſneak to them for Places and Preferment , to deſend 


Toleration and Liberty of Conſcience, and under the 
Pretence of Moderation , to excuſe their Separation, 
and lay the Fault upon the true Sons of the Church 
for carrying Matters too high, &c. Thele are ſome 
of the Characters which the Doctot gives of Falſe 
Brethren : Bur, is there any Thing in this Paſſage 
that avers Toleration to he unreaſonable, or the 
Allowance of it unwarrantable ? 

Page the 1oth, the Doctor hath theſe Words, 
which were urged to Prove this Article: Our Con- 
flitution, both in Church and Stute, bas been ſo ad- 
mirably contrived, with that Wiſdom , Weight and 
Sagactty, and the Temper and Genius of each, ſo ex- 
atly Suited and Modell d, to the mutual Support and 
Alliance of one another, that "tis hard to ſay, whe- 
ther the Doctrines of the Church of England contri- 
bute more to Authorize and Enforce our Croil Laws, 
or our Laws to Maintain and Defend the Doctrines of 
our Church. The Natures of both are ſo nicely Cor- 
reſpondent, and ſo happily intermixt, that ſis almoſt 
impoſſible to offer a Violation to the one, without 
breaking in upon the Body of the ather. So that in 


all thoſe Caſes before mentioned whoſoever preſumes 


10 innovate, alter, or miſrepreſent any Point in the 
Articles of the Faith of our Church, ought 10 be ar- 
raign'd as a Traytor to the State; Heterodoxy in the 
Do&rines of the one, naturally producing, and almoſt 
neceſſarily inferring Rebellion and High Treaſon in 
the other; and conſequently a Crime that concerns 
the Croil Magiſtrate as much to puniſh and re ſtrain, 
as the Eccleſiaſtical. Can this be meant of the To- 
leration ? Is the Toleration ſo much as mentioned 
here ? Does he not here ſpeak againſt ſuch as inno- 
vate, alter, or miſrepreſent the Articles of our 
Faith ? Is there any Innovation, Alteration , or 
Miſrepreſentation of any Article of our Faith by 
the Proteſtant Diſſenters? The Diſſenters do not 
differ trom us in Matters of Faith, but in Matters 
* and Ceremony; if they differ d from us 
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in Matters of Faith, they would be Hereticks, and 
Hereſy was never intended to be Tolerated by the 
Act of Indulgence: And therefore what the Doctor 
ſays in this Paragraph, can never be taken to be a 
Reflection on the Toleration. 

I ſhall next humbly offer to your Lordſhips Con- 
ſideration another Clauſe, which was cited by the 
Gentlemen of the Houſe of Commons to ſupport 
this Article, which is Page 14. where 'tis faid, 
Theſe falſe Brethren in our Government, do not 
ingly , and in private, ſpread. their Poiſon , but 
(what is lamentable to be ſpoken) are ſuffer d to com- 
bine into Bodies, and Seminaries , wherein Atheiſm, 
Deiſm, Tritheiſm , Socinianiſm , with all the Helliſh 
Principles of Fanaticiſm , Regicide and Anarchy, are 
opens Profeſs'd, and Taught, to Corrupt and De- 
bauch the Youth of the Nation, in all Parts of it, 
down to Poſterity, ro ths preſent Reproach, and fu- 
ture Extirpation of our Laws , and Religion. Cer- 
tainly the Toleration was never intended to Indulge, 
and Cheriſh ſuch Monſters and Vipers in our Boſom, 
that ſcatter their Peſtilence at Noon-day, and will 
Rend, Diftra# , and Confound, the firmeſt and beſt 
ſettled ; Conflirution in the World. Is there any 
thing in this Clzuſe that can maintatn this Article? 


The Doctor ſays, Certainly the Toleration was ne- 


ver intended ro Indulge and Cheriſh ſuch Mon- 
ſters, and Vipers in our Boſom, as Atheiſts, Tri- 
theiſts, Socinians , &c. And the Doctor is well 
warranted in ſay ing that, becauſe thoſe enormous 
Crimes are particularly excepted in the Act of To- 
leration, and for this we refer to the AQ it ſelf. 

The next Clauſe that was urg'd to maintain 
this Article is in the 16th Page, where the Doctor 
expreſſeth himſelf in theſe Words: Bur ſince this 
Model of an Univerſal Liberty and Calition fail d, 
and theſe falſe Brethren could not carry the Conven- 
ticle into the Church, they are now reſolu d to bring 
the Church into the Conventicle, which will more plau- 

fibly and flily Effect her Ruin: What could not be 
gaind by Comprehenſion and Toleration , muſt be 
brought abcut by Moderation and Occaſional Confor- 
mity; that is, what they could not do by open Vio- 
lence, they will not fail by ſecret Treachery to ac- 
compliſh. If the Church can t be pull'd down, it may 
be blown up; and no matter with theſe Men bow 
11s Deſtroy d, ſo that it is Defiroy'd. - Does this ſug- 
geſt the Toleration to be unreaſonable, or the Al- 
lowance of it Unwarrantable ? It rather excuſes it 
from having hurt the Church: For he ſays, What 
could not be gain'd by Toleration, muſt be brought 
about by Moderation and Occaſional Conformity; fo 
that the Injury which is done to the Church is 
aſcribed by him to ſome other Cauſe. Thus your 
Lordſhips obſerve there is not any Paſſage in the 
Doctor's Sermon, whereby he Suggeſts that the To- 
leration granted by Law is Unreaſonable, or the Al- 
lowance of it Unwarrantable, and conſequently no 
Foundation for this Article, unleſs it is to be ſup- 
ported by Inferences contrary to the Doctor's ex- 
preſs Words: For the Doctor in his Sermon, pag. 
20. ſays, I would not here be underſtood, as if I in- 
tended to caſt the leaſt invidious Reflection upon that 
Indulgence the Government has condeſcended to give 
them, which I am ſure all thoſe that wiſh well to aur 
Church are very ready 10 grant to Conſciences truly 
ſcrupulous ; let them enjoy it in the full Limits the 
Law bas preſerib'd. By which tis evident, he al- 
lows the Indulgence given by the Act to Diſſenters, 
and is very far from ſuggeſting, that it is unreaſo- 
nable, or the Allowance of it unwarrantable. He 
wiſhes with all his Heart they may enjoy it in the 
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full Limits of the Law. And therefore if there be 


any other Expreſſions concerning Toleration , which 
may ſeem to carry a dubious Senſe, tis humbly con- 
ceiv'd they ought not to be apply d to the Exempti- 
on granted by Law, but will be ſo interpreted as 
may conſiſt with his avowed Approbation of that 
Law. For in all Writings, ſuch Expofition is to be 
made, that one Part may not contradict or be in- 
conſiſtent with the other. But to ſtrain the Senſe of 
any ambiguous Clauſe, and to put ſuch a Conſtru- 
* tion upon it, as to make ir contradict a plain and 
poſitive Aſſertion in the ſame Writing, was never al- 
low'd, and I am ſure will not be permitted by your 
Lordſhips, who have ſhew'd ſuch a juſt Abhorrence 
of ſtrain d and foreign Inſinuations and Ianuendo s. 
And therefore where he ſeems to blame thoſe who 
defend Toleration, he cannot be thought to condemn 
the Indulgence granted by Law, becauſe he hath in 


ſuch poſitive and expreſs Terms allowed and ap- 


proved of it. | 

But ir muſt have ſome other Meaning, and I 
think his Meaning is very plain. For by condemn- 
ing ſuch as defend Toleration, tis evident, he means 
ſuch as; maintain, that the Act of Indi gence is a 
Juſtificarion of their Separation, and excuſeth them 
from the Sin of Schiſm : For the Defence of Tole- 
ration, and Excuſe of Separation, are mentioned in 
one and the ſame Clauſe of the Sentence, and in one 
and the ſame Branch of their Character of falſe 
Brethren. So that the True and Genuine Senſe of 
what he hath ſaid in his Sermon concerning Tolera- 
rion is, 

1. That he entirely approves of the Exemption 
by the Act of Indulgence of Proteſtant Diſſenters 
from the ſeveral” Penalties inflicted by the ſeveral 
Statutes for their 8 

2. That rho” they are exempt from the Penalties, 
yet that does not excuſe their Separation from the 
Sin of Schiſm in foro Conſcientie. And is the Doctor 
alone in this Norion ? Is he not juſtified in it by the 
Opinion of many Learned Men, who have writ on 
that Subject? Nay, I appeal to your Lordſhips, 
whether it be not the concurrent Opinion of the 
greateſt Part, if not all the Learned Men of our 
Church at this Day. 

And ſince the Act of Uniformity is in Force, and 
is not repeal'd or enervated by the Act of Indul- 
gence, fince the Doctrine and Worſhip of the 
Church of England is the Eſtabliſh'd Religion of 
this Kingdom, whether a Separation from the 
Church, ſince the Act of Indulgence, is not as 
much a Schiſm in foro Conſcientiæ, as it was before, 
is humbly ſubmitted. 

But ſuppoſe that Separation from the Church by 
Diſſenters, fince the Act of Indulgence, ſhould not 
be thoughr a Schiſm, yet he having the Opinion 
of ſo many Learned Men of his Side, his Aſſertion 
cannot be ſaid to be Wicked, Malicious, and Sedi- 
tious, nor to be ſo high a Crime and Miſdemeanor, 
as to be the ſubject Matter of an Impeachment. 

But the Paſſages in the Doctor's Sermon, which 
are ſuppoſed to condemn the Toleration, or to re- 


flect on the Diſſenters, are open to another plain and 
natural Conſtruction. For ſince he poſitively, and 
in expreſs Terms, allows Liberty of Conſcience to 
Conſciences truly ſcrupulous, and which are enti- 
tled to the Benefit of the Act: Where he condemns 
or ſpeaks againſt Toleration, it muſt be intended as 
to ſuch Diſſenters who are not entitled to the Bene- 
fit of the Act, but are excepted out of it: And 


thoſe are ſuch as by Printing or Writing deny the 


Trinity, ſuch as do not come to ſome Aſſembly of 


Religious Worſhip allowed by that Act; and no ac 
ſembly of Religious Worſhip is allow d by that Act 
"till the Place of meeting be certified t the Biſho 
Archdeacon, or Juſtices at the Quarter Seſſions — 
Recorded , and a Certificate thereof given: And 
what Multitudes frequent Religious Aſſemblies 
which are not allowed by that Act? Nay how few 
Religious Aſſemblies are qualified accoi ding io the 
Act? What vaſt Numbers go to no Religious Wor- 


ſhip at all? And how many there are ho deny the | 


Second Perſon of the Trinity, is too wo evident: 


And againſt every one of theſe, all the Laws for 
frequenting Divine Service on the Lord's Day are 
ſtill in Force, by the expreſs Words of that a 
Therefore all thoſe who defend a general Tolerati. 
on, who maintain that the Act extends to all ſuch 3 
Diſſenters, are Juſily Cenſur'd by the Doctor; ang 
all the Expreſſions in the Doctor's Sermon againſt 
Toleration muſt be intended againſt thoſe excepred © 
in the AQ, fince he ſo expreſly approves the Indul. 


gence allow d to thoſe that conform to the Term 
preſcribed by the Act. | 


My Lords, As to that Branch of this Second Ar- 1 


ticle, which charges the Doctor with aſſerti 
That Queen Elizabeth war deluded by Archbiſhop 


Grindall zo the Toleration of the Genevian Diſcipline , 
whether he be not warranted in this Aſſertion, is 
humbly ſubmirted to your Lordſhips, when tis con- 
ſider d, That Archbiſhop was once in the higheſt 
Eſteem with the Queen, She made him Biſhop of 2 
London, then Archbiſhop of Jo, and afterwards * 
promoted him to the See of Canterbury; and that 
after this he was in Diſjzra'ze, and died in Her Ma. 


jelty's Diſpleaſure, cam iot be deny d. The Reaſon 


aſſign d for his Diſgract: vras, That he was a great 
Encourager of unlawfiil Conventicles, or Prophe- 
ſyings, as they were then called. Whether that 
Charge againſt him vras true, or whether it was | 


only a falſe Suggeſtion of the Earl of Leiceſter, to 
remove him from the Queen's Favour, I will not 
preſume ro determine. The Learned Manager 
who ſpoke firſt to this Article, was pleaſed to ac- 
quit the Archbiſhop, and lay the Fault upon the 
Queen; though, who ever reads Calvins and Beza's 


Letters to him, when Biſhop of London, whoever | 


reads Queen Elzzabeil's Letter to the Biſhops, da- 
ted the 3d of May, 1577, and the Archbiſhop's 
own Letter to the Lords of the Council the 25th 
of November, 1577, will be fully ſatisfied that he 
was not Innocent; for he confeſſes he was com- 
manded by the Queen and Council to ſuppreſs the 
Propheſyings, and that he refuſed, and could not 
comply with that Command; and acknowledged it 
to be an Act of great Clemency in Her Majeſty, 
that She carried Her Reſentment no higher. & I 
think, that pious good Queen is entirely acquitted 


by the Archbiſhop himſelf. 


All Hiſtorians admir, that in his Time the Puri- 
tans were very numerous, and their Party very 
ſtrong; and it is evident they grew ſo dangerous, 
that the Statute of the 35th of Elizabeth was made 
to ſuppreſs their Conventicles, and compel them to 
come to Church. And at his Death the Affairs of 
the Church were in ſo great Confuſion, that his 
Succeſſor, Archbiſhop Whzrgife, was put to great 
Trouble to check that growing Faction, and reduce 
Things into good Order again. If therefore the 
Doctor was of Opinion the Puritans receiv'd too 
great Encouragement by the Countenance of that 
great Man, and if it vas his Zeal for the Church, 
and the Reſentment he had that it ſhould receive any 
Prejudice by the Connivance of one at the Head of 
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it, that provoked him to uſe a harſh Expreſſion of 
that Archbiſhop, tis humbly to be hop'd that is 
not a ſufficient Ground for an Impeachment of High 
Crimes and Miſdemeanors. 

The Gentleman that ſpoke firſt to this Article, 
was pleas'd to admit, that what the Doctor ſaid in 
relation to that Archbiſhop, was not an Offence, 
as it was a Reflection on the Archbiſhop ; but that 
uſing ſuch Expreſſions of the Archbiſhop for his 
Moderation to the Puritans, was a Reflection on 
the late Act of Toleration granted to Proteſtant Diſ- 
ſenters; and that calling the Proſecutions againſt 
the Propheſy ings in Queen E/:zabeth's Time Whole- 


ſome Severities, is an Encouragement to uſe ſuch 


Severities againſt the Proteſtant Diſſenters now. 

Can what was done in Queen E/zabeth's Time 
reflect on the Toleration 2 Can calling the Proſe- 
cutions by Queen Elisabeth againſt ſuch as fre- 
quented Conventicles againſt the Law, and for which 
there was no Toleration ; I ſay, can the calling ſuch 
Proſecutions Wholeſome Severiies , reflect on this 
Toleration granted by Law? Or can it encourage a 
Proſecution againſt the Diſſenters, who are entituled 
ro the Benefit of the Toleration, and are Exempt 
from the Penalties of the Laws ? | 

The only Thing that can be inferr'd from what 
the Doctor ſays, in relation to the Wholeſome Se- 
verities is, That he intended to excite the Magi- 
ſtrates to put the Laws in Execution againſt ſuch 
Diſſenters as were excepted out of the Act of Tole- 
ration ; and I am at a Loſs to find how that can 
make him an Offender, For ſurely the Parliament 
never intended that any Perſon ſhould have the Be- 
nefit of the Act of Toleration , that did not com- 
ply with the Terms and Conditions of it : And 
therefore when che Doctor preſſeth the Execution of 
the Laws againſt ſuch as are not entitled to the Be- 
nefit of the Act, he ſeems to me rather to Vindicate 
than Reflect upon the Toleration. Great Offence 
hath been taken at the Words IWholeſome Severities 
in the Doctor's Sermon; yet, my Lords, I cannot 
think the Word Wholeſome an improper Epithet for 
the Severities uſed by Queen El:zaberh againſt the 
Puritans ; for Faction was then in its Infancy, Schiſm 
did but juſt begin to diſturb the Church; and by 
the Severities of the Laws that were put in Execu- 
tion, and the Courage, Learning, and Prudence of 
Archbiſhop Whirgife, a Stop was put to them. 
And, I preſume, uch Severities as ſuppreſs theſe 
bold and daring Crimes in their Infancy, may be 
called Wholeſome without a Catachrſis; and can 
never be conſtrued to be a Suggeſtion, that the To- 
lerarion now granted by Law is unreaſonable, or the 
Allowance of it urwatrantable. 

As to that Part of the Second Article, which 
chargeth the Doctor with maintaining, That it is the 
Duty of Superior Paſtors to thunder out their Eccle— 
ſfraflical Anathema's againſt Perſons entitled to the 
Lenefit of the Toleration : The Doctor humbly ap- 
pichends there is nothing in his Sermon can be a 
Juſt Foundation for that Charge. 

The Sermon ha h this Sentence, Page 25. Let 
our Superior Patlors do their Puty , in thundering 
ot their Ec lefraſtical Anathema's; and let any Pow- 
er on Eurth dare reverſe a *enterce ratified in {ea- 
ven. This is an entire and independent Sentence, 
that doth not relate to any cum Perſon, or any 
par cicular Crimes, and does not mention the Per- 


ſons entitled to the Benefit c the T eration. 


Nor can it be imagiii d that hc {'-ouid deſire Ana- 
thema's to be thunder'd out againſt ſuch Pezions 
who he wilneth may enjoy the Toleration in the 

Vol. IV, | 


full Limits the Law hath preſcrib'd. But the An- 
thema's muſt be intended to be againſt the Works 
of Darkneſs, Atheiſm, Prophaneneſs, Faction, and 
other enormous Crimes which are mention'd in the 
preceeding Part of his Sermon, fince it is not ap- 
ply'd by him to any particular Sins or Offences. 

The thundering Anathema's , is declaring thoſe 
Judgments which are denounced in Scripture againſt 
Sin. And he defires the Superior Paſtors of the 
Church to thunder out theſe Anathema's , becauſe 
the greater the Authority is of the Perſon that de- 
clares theſe Judgments, the greater Influence they 
= like to have upon the Perſons guilty of ſuch 

ins. 

But if he had deſir d Anathema's, or Excommuni- 
cations , (as they would infer) ſhould be thunder'd 
out 1 Diſſenters, yet it muſt be intended only 
againſt ſuch as are not entitled to the Benefit of the 
Toleration; and ſince the Act of Indulgence leaves 
ſuch Perſons open to the Laws, it cannot be a Crime 
in the Doctor to preſs the Execution of the Laws 
againſt them. 

For not to accept of the Toleration on the Terms 
offer d by the Act, is what the Doctor calls boiling 
the Toleration into an Eſtabliſhment, in deſpite of the 
Act, and ſetting up a Toleration of their own in 
Defiance of it. 

AS to the laſt Part of the Second Article, which 
charges, that the Doctor Inſolently dares and defies 


any Fower on Earth to reverſe ſuch Sentences, which 


Sentences are there inſinuated to be the Sentences, 
or Anathema's, given and thundered out by Superior 
Paſtors ; there are no ſuch Words in the Doctor's 
Sermon: For, the Doctor's Words are, Ler any 
Power on Earth dare reverſe a Sentence Ratified in 
Heaven. So that the bare Recital of the Doctor's 
Expreſſion, is a ſufficient Confutation of that Part 
of the Article. 

For, if the Judgments or Anathema's denounc'd by 
Superior Paſtors againſt Sin , are ſuch as are de- 
nounc'd againſt ſuch Sins in Scripture, ſuch Senten- 


ces may truly be ſaid to be ratified in Heaven: And 


if ſo, then no one can dare to think, that ſuch Sen- 
tences, ſo ratified in Heaven, can be revers'd by all 
the Powers on Earth united together. And there- 
fore, the Doctor hopes it will not be thought Inſo- 
lence, or a High Crime or Miſdemeanor in him, to 
aſſert what he conceiv'd would be Blaſphemy in any 
one to deny. This is what I humbly offer to your 
Lordſhips Confideration on this Article. 


Mr. ber MI Y Lords, I humbly beg the Favour 

1 of a few Words on this Article. It 
is divided into Three Parts. The firſt is concerning 
Toleration; the Charge againſt the Doctor is, That 
he has reflected on the Toleration as it is Eſtabliſhed 
by Law. I crave leave to take Notice, that on con- 
ſidering the whole Sermon, there are two diſtinct 
Tolerations mentioned in it; a Toleration that is 
Legal, (for ſo I call the Act of Indulgence ) and a 
Toleration that is general ; and we think that Di- 
ſtinction, well obſerved, will clear the Doctor of 
any Crime in this Particular, Where he refle&s on 
Toleration, it is not the Legal Toleration, but the 
general; and if it will bear this Conſtruction, you 


will not put the other upon it; for where he has 


trken Notice of a Legal Toleration, (which he hath 
done only in one Place of his Sermon) he is for ex- 
tending it to the utmoſt Bounds ; his Words are 
theſe, I world not be here miſunderſtood , as if I in- 
tended to caſt the gn invidious Reſlection upon that 
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Indulgence the Government hath condeſcended to give 


them ; which I am ſure all thoſe that wiſh well to our 
Church, are very ready to grant to Conſciences truly 
Scrupuloies ;, let them enjoy it in the full Limits the 
Law bath preſcribed, Bur, where he ſpeaks againſt 
Toleration, it's a Toleration of ſuch enormous 
Crimes, as are not fit to be tolerated in any Chri- 
tian Nation. 

As to the Second Part of the Article, for refleck- 
ing on Archbilhop Gyindal, and thereby reflecting 
on the Toleration, it was given up on the other 
Side; and admitted, that, whether True or Falſe, 
it was not Material, and then ſurely that will hard- 
ly amount to a Crime. But, we {hall be fo far from 
giving up that Point, that we ſhall ſhew he was 
Falſe to the Church at that Time; and it was a 
Crime in him, ro give up the Diſcipline of the 
Church. No Laws were then made to indulge any 
Separation : And for the Head of the Church, un- 
der the Queen, to give up the Diſcipline of rhe 
Church, was a high Crime in him ; and though it 
may be thought harſh , will bear the true Term of 
a Falſe Brother. 

AS to the Third Part of the Article, the thunder- 
ing out Anathema s, T would beg leave to read that 
Part of the Doctor's Sertnon, which, I hope, ſhall 
not be applied to thoſe that are within the Legal 
Toleration. Echiſm and Faction are Things of impu- 
dent and encroaching Natures, they thrive upon Con- 
ceſfions, take Permiſſion for Power, and advance a 
Toleration immediately into an Eſtabliſhment : (1 
hope the Diſſenters will not take theſe Characters on 
themſelves : ) And are therefore to be treated like 
growing Miſchiefs, or infectious Plagues, &c. Pre- 
ſently after follows, Let our Superior Paſtors do 
their Duty, in thundering out their Eccleſiaſtical A- 
nathema' s; and let any Power on Earth dare reverſe 
@ Sentence ratified in Heaven, Now, my Lords, I 
would beg leave to ſay, that this is only Advice; and 
although the Doctor may be accounted pretty Pert, 
to give Advice to his Superior Paſtors, that they 
ought to thunder out Anathema s; yet this cannot 
be conſtrued to extend to them that are deſcribed in 
the Act of Toleration, thoſe that could not con- 
form to ſome Ceremonials by reaſon of Scrupulous 
Conſciences, theſe could not be called Factious, 
but is meant of other People deſcribed in the Ser- 
mon. But if the Doctor had adviſed to thunder 
out Anathema againſt Diſſenters; ( ſuppoſing , 
but not granting it,) the Queſtion would come to 
this Point, Whether he was deceived in Point of 
Judgment or no: For, if they were Schiſmaticks 
before, the Schiſm remains the ſame, notwithſtand- 
ing the Toleration ; and if it was Sin before the Ac 
of Toleration, it is ſo ſtill, notwithſtanding the 
Act; and then his Advice to the Superior Paſtors, 
is, to do that which is, (with Submiſſion) their 
Duty to do, *rill prohibited by the Temporal Courts. 
My Lords, I ſhall mention one Cale, that will 
ſhew you, that it is {till Schiſm to ſeparate from 
the Church, and that it is the Duty of Diſſenters 
to Communicate with the Church. That was the 
Caſe of one Mr. Larwood : In Hillary Term, ſexto 
of King William. An Information was exhibited 
againſt him, for refuſing to take upon him the Of- 
fice of Sheriff of the City of Norwich; he pleads 
he had not taken the Sacrament in Twelve Months ; 
the Attorney replied, that he ought to have done it. 
He rejoins, that he was a Proteſtant Difſenter, and 
was excuſed by the Act for Toleration. There were 
two Points in the Caſe; the firſt was, whether it 
appeared by the Information thar the Detendant was 
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duly Elected; the other, whether the Plea in B 

was good, (for the whole Court held, that the Re. 
Joinder was a Departure from the Bar, and that * 
Replication was inſufficient;) ſo that Judgment = 
to be given upon the Information, and the Plez in 


Bar. Samuel Eyre, Juſtice, was of Opinion with 
the Defendant as to both Points; my Lord Chief 
Juſtice Holt, and Mr. Juſtice Giles Eyre, were of 
Opinion againſt him as to both Points, and held the 
Bar to be inſufficient , becauſe it was only excuſin 
of one Fault by another, which no Man ſhall be a4. 
mitted to do; and they held, that the Duty of 
r the Church remained notwith- 
ſtanding the Act of Toleration: And I ſubmit it to 
your Lordſhips Conſideration, whether if it be 3 
Duty to Communicate with the Church of Englund 
it be nor Schiſm ro Separate from ir. My Lords 
I ſhall ſay no more to this Article, but ſubmit ir to 
your Lordſhips. 


Lords, We are now endez- 
vouring to defend Doctor Se- 
cheverell againſt the Charge contain'd in the Second 
Article of Impeachment, in the two firſt Clauſes of 
which he is ſaid zo ſuggeſt and maintain , That the 
Toleration granted by Law is unreaſonable, and the 
Allowance of it wnwarrantable : And to aſſert , Tbat 
he is a Falſe Brother with Relation to God. Religicn 
and the Church, who defends Toleration and Liberty 
of Conſcience. But it has not been faid by any of 
the Learned Managers on this Head, that either of 
thoſe two Branches of this Article are expreſly deli- 
vered in any Part of the Sermon preach'd at St. 
Paul's; but what is no where affirm'd , is ſaid to be 
ſuggeſted, and rhis Charge is maintain'd by Infe- 
rences only, becauſe there is no plain poſitive Propo- 
ſition that it can be ſupported by. 

My Lords, It is humbly hop'd, That if an Infe- 
rence may be allow'd as Proof to accuſe him, an 
open Declaration will be heard in his Defence: If 
what another Man makes him lay be thought Ground 
enough for an Accuſation, then certainly what he 
himſelf openly declares will be eſteem d ſomething 
more than a dry Caution, and have its due Weight 
with your Lordſhips in his Vindication. I would 
therefore beg Leave to read a Paſſage where he ex- 
plains himſelf, and plainly declares what his 


Dr. Henchman. 


Thoughts are concerning the Indulgence granted by 


Law: This Paſſage is in the twentieth Page, where 
ſpeaking of ſome wholſome Severities us'd in for- 
mer Reigns, he adds, I would not. here be miſunder- 
ſtood, as if I intended to caft the leaſt invidinus Re- 
fletion upon that Indulgence the Government has 
condeſcended to give them, which I am ſure all thoſe 
that wiſh well to our Church are very ready to grant 
to Conſciences truly ſcrupulous ; let em enjoy it in 
the full Limits the Law has pre ſcrib d. 

My Lords, theſe Words are plain and expreſs, 
and not capable of being miſconſtrued or miſunder- 
ſtood : Whether thoſe Learned Gentlemen , who 
have applied ſome Parts of this Sermon to Purpoſes 
directly oppoſite to this plain Declaration, have 
miſunderſtood or miſconſtrued thoſe Paſſages, muſt 
be ſubmirred to your Lordſhips Judgment; but it 
ſeems hardly reconcileable, that the ſame Perſon in 
the ſame Diſcourſe ſhould declare, That all who 
with well ro the Church are ready to grant Indul- 
gence to Conſciences truly ſcrupulous ; and at the 
{ame time maintain, That ſuch Toleration is un- 
reaſonable, and the Allowance of it unwarrantable ; 
that he ſhould deſire it may be enjoy d in its = 
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Latitude, and yet aſſert that he is a Falſe Brother 
that defends It. | 

My Lords, This ſeeming Difficulty will be eafily 
reconcil'd, by confidering who thoſe Perſons are 
who are deſign d to be eas'd by the Act of Exem- 
prion, and who the Falſe Brethren are, deſcrib'd by 
Doctor Sacheverell in this Sermon. 

Thar Act, in the Preamble, is faid to be intended 
for the Eaſe of ſcrupulous Conſciences; one Sett of 
the Falſe Brethren, mention d in the Sermon, are 
Men of no Conſcience at all; whether Diſſenters, or 
ſuch as profeſs themſelves with Zeal to be of the 
eſtabliſn d Church, but yet break her Communion 
by not obeying her Precepts. 

That Act was intended for ſuch only , as qualify 
themſelves according to the Directions laid down 
in that Act; the Falſe Brethren which the Doctor 
every where ſpeaks of are ſuch, and ſuch only, as 
neither quality themſelves according to that Act, 
nor think themſelves ſubject to the Peralties of for- 
mer Acts. 

This Act was intended in favour of ſuch as either 
ſubſcribe the Articles of Religion, excepting only 
the thirty fourth, thirty fifth and thirty ſixth, ſome 
Part of the twentieth, and that Part of the twenty 
ſeventh which relates to Infant-Baptiſm; or elſe for 


ſuch as ſubſcribe a Profeſſion of their Chriſtian Be- 


lief in theſe Words; I profeſs Faith in God the Fa- 
ther, and in Feſus Chriſt his Eternal Son the true 
Ged, and in the Holy <pirit , one God bleſſed for e- 
vermore ; and do acknoweldge the tly criptures of 
the Old and New Teflament to be given by Divine In- 
ſpiration. Theſe are the Qualitcarions requir'd of 
luch as will entitle themſelves to the Benehic of this 
Act. 

On the other hand, the Falſe Brethren deſcrib'd by 
Doctor Sacheverell, are Atheiſts, Deiſts , Tritheifts, 
Socinians, Kevilers of the Holy Scrifture, and ſuch 
like. Are not Men of theſe Opinions Falſe Bre- 
thren, with Relation to God and Religion? Or ſhall 
ſuch Men be ſuffer d to cover themſelves under the 
Protection of an Act of Parliament, deſign d only 
for the Eaſe of ſcrupulous Conſciences. That there 
are Men among us of theſe Principles, will be but 
too viſible, from a Paſſage or two, which I beg 
leave to lay before your Lordſhips trom Books lately 
Publiſhed. 

The firſt which J ſhall mention, 1s entituled, A 
brief but clear Confutation of the Trinuy : If the 
Title it ſelf has not given too much Ottence to your 
Lord{hips, I ſhall proceed to look into the Book it 
ſelf; and in the Ninth Page there is this Propoſiti- 
on laid down, The Divinity attributed to the Son and 
Holy Ghoſt is unſcriptural and idolatrous; and in 
Page the Tenth he goes on in theſe Words, This one 
Fundamental Falſe Principle , as well with Jews 
and Turks, as Heathens, has done more Miſchief to 
Chriſtianity than all other Errors beſides. Theſe are 
ſuch bare-fac'd Blaſphemies as mult make every 
Man's Ears tingle that hears them; and the Reſpect 
which is due to your Lordſhips, and this Aſſembly, 
makes me forbear inſtancing any Thing more from 
this Author : But he does not ſtand alone ; out of 
many more of the like ſort I ſhall mention but one 
only, and 

This is a Book, entituled, The Rights of the Chri- 
ſtian Church; and the Author, in p. 108, lays down 
this Doctrine. 

Among Chriſtians one no more than another can be 


. reckon'd a Prieſt. And a little after, The Clerk 


has as good a Title to the Prieſthood as the Par- 


ſon, 
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Thus, my Lords, theſe two Men ſtrike off our 
whole Religion at once; the Fundamental Doctrine 
of our Faith is deſtroy d by the firſt of em; and 
the Miniſters, who are to ſupport and defend thar 
Doctrine, are ſer aſide by the other. 

It theſe and ſuch like Opinions have any where 
prevail d, is it not high time that ſume wholſome 
Severities were us'd to ſtop the growing Contagion ? 
Or, it the Superior Paſtors of the Church ſhould 
thunder out their Ecclefiaſtical Anathema's againſt 
the Authors and Abettors of ſuch horrible Blaſphe- 
mies, by what Conſtruction can this be ſaid to be 
done againſt Perſons entitled to the Benefit of the 
Toleration? 

But, my Lords, there is one Paſſige in this Ser- 
mon, which has been urg'd by the Learned Managers 
on this Head with more than ordinary Force. and 


as a direct Breach and Inſult upon the Toleration; 


with your Lordihips Patience, I ſhall endeavour to 
fer that Paſſage in a true Light. It is in the Eighth 
Page: Shou any one. cut of Ignorance or Preju- 
dice to the ancieni Rights and eſſential Conſtitution of 
the Catholic Church affirm, that the Divine Apo- 
froacal Inſtitution of Kpiſcopacy is a novel Doctrine, 
not ſufficiently warranted by Scripture. and that it is 
indifferent, whether the Church be govern d by Bi- 
hops or Presbyters ; is not ſuch an one an Apoſtate 

from his own Orders ? | 

It was faid, my Lords, that all thoſe Diſſenters 
who do not acknowledge the Divine Right of Epiſ- 
copacy, and are therefore ſpecially exempted bv the 
Act of Indulgence from Subſcribing ſome of the 
Articles of Religion, and who are immediately un- 
der the Protection of that Act, are yet, in the 
End of this Paragraph, charg d with being Falſe 
Brethren, where he prays, That God would deliver 
us from all ſuch Falſe Breihren. 

But, my Lords, it is plain, that theſe Words 
are not meant , nor can be conſtrued, generally of 
Diſſenters, who deny the Divine Inſtitution of Epiſ- 
Copacy ; but are intended peculiarly of ſuch Perſons 
as have themſelves been Epiſcopally ordain'd ; the 
firſt of theſe cannot be faid to be Apoſtates from 
that Doctrine which they never own'd, nor Sub- 
{crib'd to; the latter, who could not be admitted 
to their Orders till they had ſubſcrib d the receiv d 
Doctrine of our Church, are the only Perſons who 
can be ſaid to he Apoſtates from their ow! Orders, 
if they deny that Divine Inſtitution, by whica hey 
themſelves have been Ordain'd, ind conſequently, 
the only Perſons that are intended in this Pailage, 
and rerm'd Falſe Brethren. 

My Lords, I ihall not preſume to ſay, what 
the Duty of the Superior Paſtors of the Chutch is, 
when our Religion and Diſcipline is invaded by 
Atheiſts and Schiſmaticks, much leſs to determine 
what Sentences juſtly paſs d by them on Earth, may 
be ratify'd in Heaven. Thus much I hope I may 
ſay without Offence, That the Spiritual Power of 
Church-Paſtors is not deriv'd from the Civil Magi- 
ſtrate, but from God; that one Branch of that 
Power is the cenſuring of Notorious Offenders, and 
excluding them from the Communion ot the Church; 
and that this has in all Ages, in Fact, and of Right 
too, been exercis d by the Paſtors of the Church, 
by Permiſſion of the Civil Magiſtrate. The Reve- 
rend and Learned Bench of Biſhops well know, 
That before the Civil Magiſtrate did embrace the 
Chriſtian Religion, the Paſtors of the Church did 
inflict Spirirual Cenſures on Offenders, for doing 
ſuch Things as the Imperial Edicts did not only 


permit, but command; and this Power of —_ 
| en- 
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Cenſures on Perſons exempted from Puniſhment by 
the Laws of the Land, has been always challeng'd, 
and is now exercis'd by the Reform'd Churches 
abroad; and by the Rubrick of our own Liturgy, open 
and notorious Evil Liyers are to be repell d from 
the Lord's Table, until they have openly declar d 
their Repentance and Amendment. 

We are told by the Learned Managers, That in 
caſe any Ecclefiaſtical Judge ſhould inflict an illegal 
Cenſure of Excommunication, the Temporal Courts 
may, and would ſoon give Reliet, by ſending forth a 
Prohibition. But, your Lordſhips will conſider, 
that there is a wide and manifeſt Difference betwixt 
an Excommunication founded upon a Proſecution in 
the Ecclefiaſtical Courts, and the pronouncing Cen- 
ſures purely Spiritual. The external coercive Ju- 


riſdiction of Eccleſiaſtical Courts being deriv'd 


from the Laws of the Land, may, and is frequently 
by thoſe Laws reſtrain d; but ſuch Reſtraint does 
not hinder the Paſtors of the Church from exerciſing 
the Spiritual Power of the Keys, which they derive 
not from the Laws of the Land, but from the Inſti- 
tution of Chriſt ; and therefore rho' it he provided 


in the AQ of Exemption, that Perſons taking the 


Oaths, and making the Declaration in that AQ 
mention d, ſhall not be proſecuted in any Eccleſiaſti- 
cal Court for not conforming to the Church of Eng- 


and, yet it is not by that Act expreſs d or intended 


that Nonconformity to the Eſtablith'd Church ſhould 
no longer be look d upon as Schiſm ; or that Sepa- 
ratiſts may not, by the Paſtors of the Church, be pro- 
nounc'd Schiſmatical. If Separatiſts from the Church 
of England were guilty of Schiſm before the Act of 
Exemption, they are as much guilty of it fince ; the 
Laws of the Land which require Conformity, being 
not by that Act repeal'd, tho the Tranſgreſſors of 
thoſe Laws are releas'd from thoſe Pains and Penal- 
ties to which they were before obnoxious : But were 


the Laws of the Land which require Conformity to 


the Church of Eng/arnd expreſly or virtually repeal 'd; 
yet whilſt the Laws of God requiring Church-Unity, 
and forbidding Schiſm, are uncanceil'd, and remain 
in their full Force, thoſe who make caulclz{5 and 
unneceſſary Diviſions are {till guilty of Schiſm, and 
may by the Paſtors of the Church be cenſur'd as 


ſuch. 


My Lords, I ſhall add but one Word in relation 
to Archbiſhop Grindal, not to diſturb his Aſhes, 
or blacken his Character, but ro vindicate the Me- 
mcry of that Glorious Queen, under whoſe Diſplea- 
{ure he died. 5 

It was faid, my Lords, that the true Ground of 
thar Archbiſhop s Suſpenſion, was partly becauſe he 
would not give up his Manor of Lambeth to the 
Earl of Lercefter ; and partly becauſe he had cen- 


ſur'd one Julio an Italian for an illegal Marriage. 


Had theſe been the known Reaſons of his Suſpenſion, 
he would hive had Juſt Cauſe to complain loudly of 
that Ce: ure; but without entring into the Secret 
Hiſtory of that Reign, I ſhall put the wnole Matter 
upon that Archbiſhop's ow. Sentiments, both as to 
the Cauſe of his Suſper.tion, and the Juſtice of it. 
By the Account which is yet extant under his own 
Hu it appears, that there were in thoſe Days Men 
of a Fanarical Spirit that call d themſelves Prophe- 
ſiers : tha chat Archb hop had been order'd by the 
Queen a Counc'l to tupprets ſuch Exerciſes within 
h's erov.nce, as Contrary to the Laws of the Land, 
and ch Ewablith d Diſcipline of the Church; bur 


this F rchbiſio rhought fit not only to delay, but 


abiolucely to refuſe to join in ſuppreſſing thoſe Exer- 


The Tryal of Dr. HENRY SACHEVERELL. 


8 Anna 


ciſes; and for this Diſobedience to the lawful Com- 
mands of his Sovereign he was ſuſpended. 

My Lords, His own Words which he uſes upon 
this Occaſion are very remarkable, when he applies 
to the Council to intercede with Her Majeſty to be 
reſtor'd to Her gracious Favour, vis. 

And whereas I have ſuſtain'd the Reſtraint of 
Liberty, and the Sequeſtration of my Furiſdition 
now by the Space f Six Months; I am ſo far from 
repining thereat, or thinking my ſelf 1njuriouſly op 
hardly dealt withal therein at Her Majeſty's Hande 


that I do thankfully embrace, and frankly with al: 


Humility acknowledge, Her Princely and Gracious 
Care and Clemency towards me, who having Authority 
and Power to have us d greater and ſharper Severity 
againſt me, and for good Policy and Example thinking 
it ſo expedient, hath notwithſtanding teak ſo merci. 
fully, mildly and gently with me. 

My Lords, In this Letter that Archbiſhop frankly 
acknowledges that he had given Offence, and was, 


for good Policy and Example, juſtly puniſh'd by 


Her Majeſty ; but had it-been known that he was 
ſuſpended for not tamely parting with the Revenues 
of his See, or for pronouncing Sentence in a Court 
of Juſtice againſt an unlawful Marriage, there could 
have been no Reaſon for him to have acknowledg'd 
the Juſtice of his Suſpenſion ; neither could ir be 
for good Policy and Example expedient, that he 
ſhould be puniſh'd for not alienating the Revenues 
of his Church, or for not pronouncing Julio s Mar- 
riage with another Man's Wife lawful. | 


Mr. Dodd. We ſhall ſpend little of your Lord- 
ſhips Time in reading to this Head ; we ſhall only 
read the Toleration-Act, to ſhow the Exception in 
it; and offer the Archbiſhop's Letter to ths Coun- 
Til, and the Queen's Letter to the Biſhops. We 
have the Letters of Calvin ind Bega; but] believe 
we {hall not have occaſion to read them, but only 
the other Three. The firit is the Act of Tolera- 
tion. 


Clerk read.] Anno Primo Gulielmi & Mariæ. Ar 
Act for Exempring their Majeſlies Proteſtant Sub. 
jects, Diſſenting from the Church of England, 
from the Penalties of certain Laws, 


, Oraſmuch as ſome Eaſe to ſcrupulous Con- 
g ſciences in the Exerciſe of Religion may be 
* an effectual Means to unite their Majeſties Prote- 
* {tant Subjects i Tcereſt and Affection, | 

* Be it Enatted by the King and Queen's moſt 
Excellent Majeſties, by and with the Advice and 
* Conſent of the Lords Spiritual and Temporal, and 
the Commons in this pre ſent Parliament Aſſembled, 
and by the Authority ot he ſame, That neither the 
* Stature made in the Three and twentiet i Year of 
the Reign of the late Queen Elizabe:bÞ intituled, 
An Aft to retain the Qceen's Majeſiy's Subjets in 
* their duc Obedience: Nor the Statute made in the 
Twenty ninth Year of the iid (Queer, intituled, 


An At for the mire ſpeedy and due Execution of 


certain Branches of the Statute made in the Three 


and twentieth Teor of the Queen's Majo?Yy s Reign, 
via. The aforeſa' Act, nor that ?rinci or Clauſe 
* of a Statute mad? in the Firl Year of rhe Keign of 
the ſaid et , intituled, And, for th: Uniformity 
* of Common Frayer and Service : th. Church, and 
* Adminiſtration of the Sucramerts ; M reby all 
* Perſons, having no iavtul or re ona Excuſe to 
© be abſent, are required to feſort to their Pariih- 

* Church 
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Church or Chapel, or ſome uſual Place,where 


© Puniſhment by the Cenſures of the Church, and 
* alſo upon Pain that every Perſon ſo offending ſhall 
« forfeit for every ſuch Offence Twelve-pence : 
Nor the Stature made in the Third Year of the 


Reign of the late King Zames the Firſt, intituled, 


© An A for the better Diſcovering and Repreſſing Po- 
« piſh Recuſants : Nor that other Statute made in 
the ſame Year, intituled, An AT ro N and 
* avoid Dangers which may grow by Popiſh Recu- 
* ſants : Nor any other Law or Statute of this 
© Realm made againſt Papiſts or Popiſh Recuſants, 
except the Statute made in the Five and twentieth 
* Year of King Charles the Second, intituled, An 
© AT for preventing Dangers which may happen from 
* Popiſh Recuſants ; and except allo the Statute 
made in the Thirtieth Year of the ſaid King Charles 
* the Second, intituled, An AF for the more effetual 
« preſerving the Kings Perſon and Government, by 
* diſabling Papiſts TH ſitting in either Houſe of 
Parliament; {hall be conſtrued to extend to any 
© Perſon or Perſons Diſſenting from the Church of 
Englund, that ſhall take theOaths mention d in a Sta- 
© tute made in this preſent Parliament, incitled, An AZ 
far removing and preventing all Queſtions and Diſ- 


* putes concerning the Aſſembling and Sitting of this 


* preſent Parliament: And ſhall make and ſubſcribe 
© the Declaration mentioned in a Statute made in 
the Thirtieth Year of the Reign of King Char/es 
© the Second, intituled. An A to prevent Papiſts 
from ſitting in either Houſe of Parliament. Which 
© Oaths and Declaration, the Juſtices of Peace at the 
© General Seſſions of the Peace to be held for the 


County or Place where ſuch Perſon ſhall live, 


are hereby required to tender and adminiſter to 
© ſuch Perſons as ſhall offer themſelves to take, 


make, and ſubſcribe the ſame, and thereof 


ro keep a Regiſter. And likewiſe none of the 
Perſons aforeſaid, ſhall give or pay as any Fee, or 
Reward to any Officer, or Officers belonging to 
the Court aforeſaid, above the Sum of Six-pence, 
nor that more rhan once, for his or their Entry of his 
taking the ſaid Oaths, and making and ſubſcribing 
the ſaid Declaration. Nor above the further Sum 
of Six-pence for any Certificate off the ſame to he 
made out, and figned by the Officer or Officers of 
the ſaid Court. 

And be it further enacted by the Authority 
aforeſaid, Thar all and every Perſon and Perſons 
already convicted, or proſecuted in order to Con- 
viction of Recuſancy, by Indictment, Information, 
Action of Debt, or otherwiſe, grounded upon the 
aforeſaid Statutes, or any of them, that ſhall rake 
the ſaid Oaths mention d in the ſaid Statute made 
this preſent Parliament, and make and ſubſcribe 
the Declaration aforeſaid, in the Court of Exche- 
quer, or Aſſizes, or General or Quarter Seſſions 
io be held for the County where ſuch Perſon lives, 
and to be thence reſpectively certified into the Ex- 
chequer, (hall be thenceforth exempted and dil- 
charged from all the Penalties, Seizures, Forfei- 
tures, Judgments and Executions, incurred by Force 
of any the aforeſaid Statutes, without any Com- 
poſition, Fee, or further Charge whatſoever. 
And be it further Enacted by the Authority 
aforeſaid, That all and every Perſon and Perſons 
that ſhall as aforeſaid, rake the ſaid Oaths, and 
make and ſubſcribe rhe Declaration aforeſaid, ſhall 
not be liable to any Pains, Penalties, or Forfeitures, 
mention'd in an Act made in the Five and thirtieth 
© Year of the Reign of the late Queen Elizabeth, 
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| * intituled, An AF to retain the Queens Majeſty" 
the Common-Prayer ſhall be uſed, upon Pain of * Subjects in their due Obedience: Nor in - 144 


made in the Two and twentieth Year of the Reign 
of the late King Charles the Second, intituled, 
An Ad to prevent and ſuppreſs Seditious Conven- 
ticles, Nor ſhall any of the ſaid Perſons be pro- 
l ſecuted in any Eccleſiaſtical Court, for or by rea- 
ſon of their Nonconforming to the Church of 
England. 
Provided always, and be it Enacted by the Au- 
thority aforeſaid, That if any Aſſembly of Per- 
; ſons Diſſenting from the Church of Eng/and ſhall 
: be had in any Place for Religious Worſhip , 
_ with the Doors Locked, Barred or Bolted during 
any time of ſuch meeting together, all and 
: every Perſon or Perſons thar ſhall come to and be 
at ſuch Meeting, ſhall not receive any Benefit 
* from this Law, bur be liable to all che Pains and 
* Penalties of all the aforeſaid Laws recited in this 
Act for ſuch their Meeting, notwithſtanding his 
© taking the Oaths, and his making and ſubſcribing 
the Declaration aforeſaid. 

* Provided always, that nothing herein contained 
* ſhall be conſtrued to exempt any of the Perſons 
* aforeſaid from paying of Tythes or other Parochial 
Duties, or any other Duties to the Church or 
* Miniſter; nor from any Proſecution in any Eccle- 
* fiaſtical Court or elſewhere for the ſame. 

And be it further Enacted by the Authority afore- 
* ſaid, Thar if any Perſon Diſſenting from the 
Church of Exgland, as aforeſaid, ſhall hereafter be 
* choſen or otherwiſe appointed to bear the Office 
* of High Conſtable, or Petit Conſtable, Church- 
* Warden, Overſeer of the Poor, or any other Pa- 
* rochial or Ward- Office, and ſuch Perſon ſhall 
* ſcruple to take upon him any of the ſaid Offices 
in regard of the Oaths, or any other Matter or 
* Thing required by the Law to he taken or done 
in reſpect of ſuch Office, every ſach Perſon ſhall 
and may execute ſuch Office or Employment by a 
* ſufficient Deputy, by him to be provided, that 
* ſhall comply with the Laws on this behalf. 

* Provided always the faid Deputy be allowed 
and approved by ſuch Perſon or Perſons, in 
* ſuch manner as ſuch Officer or Officers reſpeQively 
© ſhould by Law have been allowed and approved. 

And be it further enacted by the Authority 
« aforeſaid, That no Perſon Diſſenting from the 
Church of Exgland, in Holy Orders, or pretended 
Holy Orders, or pretending to Holy Orders, nor 
any Preacher or Teacher of any Congregation of 
Diſſenting Proteſtants, that ſhall make and ſub- 
* ſcribe the Declaration aforeſaid, and take the ſaid 
© Oaths at the General or Quarter Seſſions of the 
© Peace, to be held for the County, Town, Parts 
© or Diviſion where ſuch Perſon lives; which Court 
* js hereby impower d to adminiſter the ſame ; and 
© ſhall alſo declare his Approbation of, and ſubſcribe 
the Articles of Religion, mention in the Statute 
© made in the Thirteenth Year of the Reign of the 
late Queen Elzaberh , except the Thirty fourth, 
Thirty fifth, and Thirty fixth, and theſe Words 
of the Twentieth Article, viz. | The Church hath 
« Power to decree Rites or Ceremonies, and Autho- 
© rity in Controverſies of Faith] and yet ſhall be li- 
© able to any of the Pains or Penalties mentioned 
in an Act made in the Seventeenth Year of tte 
Reign of King Charles II. entitled, An Ad fer 
* Reflraining Nonconformiſts from Inbabiting in Cor- 
© porations ; nor the Penalties mentioned in the 
„ foreſaid Act made in the Two and twenti- 
ctn Year of his faid late Majeſty's Reign, for or 

* by 
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| * by reaſon of ſuch Perſons Preaching at any Meet- 


* ing for the Exerciſe of Religion; nor to the Pe- 
© nalty of One Hundred Pounds, mention d in an 
© Af made in the Thirteenth and Fourteenth of 
King Charles II. entitled, An AT for the Unifor- 
« mity of Publick Prayers, and Adminiſtration of Sa. 
* craments, and other Rites and Ceremonies ; and 
* for Eſtabliſhing the Form of Making, Ordaining, 
and Conſecrating of Biſhops, Prieſts, and Deacons 
© ;n the Church of England, for Officiating in any 
© Congregation for the Exerciſe of Religion, per- 
© mitted and allowed by this A. 
Provided always, That the making and ſubſcri- 
© bing the aid Declaration, and the taking the ſaid 
< Oaths, and making the Declaration of Approba- 


tt tion and Subſcriprion to the ſaid Articles, in man- 


© ner as aforeſaid , by every reſpective Perſon or 
< Perſons herein before- mentioned, at ſuch General 
© or Quarter Seſſions of the Peace as aforeſaid, ſhall 


' © he then and there entred of Record in the ſaid 


Court, for which Six-pence ſhall be paid to the 
© Clerk of the Peace, and no more. | 
© Provided, That ſuch Perſon ſhall not at any 


© time Preach in any Place, but with the Doors not 


© Locked, Barred or Bolted, as aforeſaid. 
And whereas ſome Diſſenting Proteſtants ſcru- 


ple the Baptizing of Infants ; Be it eniCted by 


© the Authority aforeſaid, That every Perſon in pre- 


_ © tended Holy Orders, or pretending to Holy Or- 


© ders, of Preacher, or Teacher, that ſhall ſubſcribe 
* the aforeſaid Articles of Religion, $94 be- 
© fore excepted, and alſo except Part of the Seven 
and twentieth Article, touching Infant-Bapriſm ) 


and ſhall take the ſaid Oaths, and make and ſub- 


© {tribe the Declaration aforeſaid, in manner afore- 
„ faid, every ſuch Perſon ſhall enjoy all the Privi- 
© leges, Benefits and Advantages, which any other 
< Difſenting Miniſter, as aforeſaid , might have or 


© enjoy by virtue of this Act. 


© And be it further enacted by the Authority afore- 
© ſaid, That every Teacher or Preacher in Holy Or- 
ders, or pretended Holy Orders, that is a Miniſter, 
© Preacher or Teacher of a Congregation, that ſhall 
© take the Oaths herein required, and make and 


© © ſubſcribe the Declaration aforeſaid, and alſo ſub- 


« ſcribe ſuch of the aforeſaid Articles of the Church 
© of England, as are required by this AQ in man- 
© ner aforeſaid, ſhall be thenceforth exempted from 


_ © ſerving upon any Jury, or from being choſen or 


appointed to bear the Office of Church-Warden, 
© Overſeer of the Poor, or any other Parochial or 
© Ward-Office, or other Office in any Hundred, of 
© any Shire, City, Town, Pariſh, Diviſion or Wa- 


pentake. 


And be it further enacted by the Authority a- 
© foreſaid , That every Juſtice of the Peace may at 
© any Time hereafter require any Perſon, that goes 
to any Meeting for Exerciſe of Religion, to make 
and ſubſcribe the Declaration aforeſaid, and alſo to 
take the ſaid Oaths, or Declaration of Fidelity 
herein after mentioned, in caſe ſuch Perſon ſcru- 
© ples the taking of an Oath ; and upon Refuſal 
© thereof, ſuch Juſtice of the Peace is hereby re- 
© quired to commit ſuch Perſon to Priſon without 
Bail or Mainprize ; and to certify the Name of 
{ach Perſon to the next General or Quarter Seſſi- 
ons of the Peace to be held for zhat County, Ci- 
ty, Town, Part or Divifion where ſuch Perſon then 
reſides : And if ſuch Perſon ſo committed, ſhall, 
upon a Second Tender at the General or Quarter 
Seihons, refuſe to make and ſubſcribe the Decla- 
ration aforeſaid, ſuch Perſon refuſing ſhall be then 


A Aa «A 


and there recorded; and he ſhall be taken thence- 
* forth, to all Intents and Purpoſes, for a Popiſh 
* Recuſant Con vict, and ſuffer accordingly, and incur 
. * the Penalties and Forfeitures of all the aforefgiq 
Laus. | 

And whereas there are certain other Perſons 
© Diſſenters from the Church of England, who ſcru- 
ple the taking of any Oath ; Be ir enacted by the 
* Authority aforefaid, That every ſuch Perſon ſhall 
make and ſubſcribe the aforeſaid Declaration 
: 175 alſo this Declaration of Fidelity following; 

[LA | 


* T A. B. do Sincerely Promiſe, and Solemnly De 
* clare before God and the World, that I will he 
* True and Faithful to King William and Queen 
Mary; and I do ſolemnly profeſs and declare 
* that I do from my Heart abhor, deteſt and re. 
* nounce, as impious and heretical, that damna- 
* ble Doctrine and Pofition , That Princes Fx. 
* communicated , or 1 by the Pope, or 
any Authority of the See of Rome, may be 
* depoſed or murthered by their Subjects, or any 
other whatſoever. And I do declare, That 116 
Foreign Prince, Perſon, Prelate, State or Po- 
* tentate, bath, or ought to have, any Power 
* Furiſdition, Superiority, Preeminence or Au- 
8 — Eccleſiaſtical or Spiritual, within this 
Realm. | 


* And ſhall ſubſcribe a Profeſſion of their Chri- 
* ſtian Belief, in theſe Words ; 


IA. B. profeſs Faith in God the Father, and in 
* Feſus Chriſt bis Eternal Son, the True God, 
and in the Holy Spirit, One God bleſſed for 
evermore; pus do acknowledge the Holy Scri- 
* ptares of the Old and New Teſtament to be gi- 
* ven by Divine Inſpiration. 


Which Declarations and Subſcription ſhall be 
* made, and entred of Record, at the General or 
Quarter Seſſions of the Peace for the County, Ci- 
ty, or Place where every ſuch Perſon ſhall then re- 
* fide. And every ſuch Perſon that ſhall make and 
* ſubſcribe the Two .Declarations and Profeſſion 
* aforeſaid ,. being thereunto required, ſhall be 
* exempted from all the Pains and Penalties of all 
* and every the aforementioned Statutes made againſt 
* Popiſh Recuſants, or Proteſtant Nonconformiſts; 
and alſo from the Penalties of an Act made in the 
Fifth Year of the Reign of the late Queen Eliza- 
* beth, entitled, An AF for the Aſſurance of the 
* Queen's Royal Power, over all Eſtates and Subjects 
within Her Dominions ; for or by reaſon of ſuch 
* Perſons not taking, or refuſing to take the Oath 
mentioned in the ſaid Act; and alſo from the Pe- 
* nalties of an Act made in the Thirteenth and 
* Fourteenth Years of the Reign of King Charles II. 
* entitled, An AF for preventing Miſchiefs that may 
* ariſe by certain Perſons (called Quakers) refuſing 
to take Lawful Oaths ; and enjoy all other the Be- 
* nefits, Privileges and Advantages, under the like 
* Limitations, Proviſo's and Conditions, which any 
other Diſſenters ſhall, or ought to enjoy by virtue 
* of this AQ. 

Provided always, and be it enaQted by the Au- 
* thority aforeſaid, That in caſe any Perſon ſhall re- 
* fuſe to take the {aid Oaths, when tender d to them, 
* which every Juſtice of the Peace is hereby empow- 
*er'd to do, ſuch Perſon ſhall not be admitted to 
make and ſubſcribe the Iwo Declarations aforeſaid, 


* tho' required thereunto either before any Juſtice - 
the 
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© the Peace, or at the General or Quarter Seſſi- 
ons, before or after any Conviction of Popiſh Re- 
cuſincy, as aforeſaid, unleſs ſuch Perſon can with- 
in Thirty one Days after ſuch Tender of the De- 
© clarations to him, produce Two ſufficient Prote- 
ſtint Witneſſes, to teſtify upon Oath, that they 


believe him to be a Proteſtant Diſſenter, or a Cer- 


tificate under the Hands of Four Proteſtants who 
are conformable to the Church of England, or 
© have taken the Oaths, and ſubſcribed the Declara- 
ration above-mentioned ; and ſhall alſo produce a 
Certificate under the Hands and Seals of Six, or 
more, ſufficient Men of the Congregation to 


g © which he belongs, owning him for one of them. 


Provided alſo, And be it enacted by the Autho- 
rity aforeſaid, That until ſuch Certificate under 
the Hands of Six of his Congregation (as afore- 
aid) be produced, and Two Proteſtant Witneſſes 
come to atteſt his being a Proteſtant Diſſenter, or 
« Certificate under the Hands of Four Proteſtants 
© (as aforeſaid ) be produced, the Juſtice of the 
peace ſhall, and hereby is required to take a Re- 
* cognizance with Two Sureties , in the Penal Sum 
© of Fifty Pounds, to be levied of his Goods and 
© Chattels, Lands and Tenements, to the Uſe of 
* the King and Queen's Majeſties, their Heirs ard 
Succeſſors, for his producing the ſame ; and if he 
cannot give ſuch Security, to commit him to Pri- 
* ſon, there to remain until he has produced ſuch 
© Certificates, or Two Witneſſes, as aforeſaid. 

* Provided always, And it is the true Intent and 
Meaning of this Act, That all the Laws made and 
provided for the frequenting of Divine Service on 
the Lord's Day, commonly called Sunday, ſhall be 
« till in Force, and executed againſt all Perſons 
that offend againſt the ſaid Laws ; except ſuch 
© Perſons come to ſome Congregation, or Aſſembly 
* of Religious Worſhip, allowed or permitted by 
this Act. 

Provided always, And be it further enacted by 
the Authority atoreſaid , That neither this Act, 
nor any Clauſe, Artitle, or Thing herein contain- 
* ed, ſhall extend, or be conſtrued to extend, to 
* give any Eaſe, Benefit or Advantage, to any Pa- 
* piſt, or Popiſh Recuſant whatſoever ; or any Per- 
* ſon that ſhall deny, in his Preaching or Writing, 
the Doctrine of the Bleſſed Trinity, as it is decla- 
* red in the aforeſaid Articles of Religion. 

Provided always, And be it enacted by the Au- 
* thority aforeſaid, That if any Perſon or Perſons, 
* at any Time or Times after the Tenth Day of 
* Fune, do and ſhall, willingly and of purpoſe, ma- 
* liciouſly or contemptuouſly, come into any Ca- 
* thedral or Pariſh-Church, Chapel, or other Con- 
© pregation permitted by this Act, and diſquiet or 
* diſturb the ſame, or miſuſe any Preacher or Teach- 
*er ; ſuch Perſon or Perſons, upon Proof thereof 
before any Juſtice of Peace, by Two or more ſut- 
* ficient Witnelles, ſhall find Two Sureties ro be 
* bound by Recognizance in the Penal Sum of Fifty 
pounds; and in Delault of ſuch Sureties, ſhall be 
committed to Priſon, there to remain till the next 
General or Quarter Seſſions; and upon Conviction 
* of the ſaid Offence at the ſaid General or Quarter 
* Scfhons, ſhall ſufter the Pain and Penalty of Twen- 
* ty Pounds, to the Uſe of the King and Queen's 
* Majcſties, their Heirs and Succeſlſors. 

Provided always, That no Congregation or Aſ- 
ſembly for Religious Worſhip, ſhall be permitted 
* or allowed by this Act, until the Place of ſuch 
Meeting ſhall be certified to the Biſhop of the 
f OE or to the Archdeacon of that Archdea- 
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* conry, or to the Juſtices of the Peace, at the Ge- 
* neral or Quarter Seſſions of the Peace, for the 
County, City, or Place in which ſuch Meeting 
* ſnall be held, and regiſtred in the nid Biſhop s 
* or Archdeacon's Court reſpectively, or recorded at 
the ſaid General or Quarter Seſſions ; the Regiſter 
or Clerk of the Peace whereof reſpectively, is 
hereby required to regiſter the ſame, and to give 
Certificate thereof ro ſuch Perſon as ſhall demand 
the ſame; for which there ſhall be none greater 
* Fee nor Reward taken, than the Sum of Six- 
* Pence, 


Mr. Dodd. The next is the Queen's Letter to 
the Biſhops : We have it from the Corron Li- 
brary, and a Perſon here, that has the Cuſtody of 
it, and proves it a True Copy. 


Then Mr. Rawlinſon was Sworn. 


Mr. Dodd. Pray give my Lords an Account, 
whether you examin'd that Paper; and where; and 
whether it be a True Copy. 

Rawlinſon. I examin'd it in the Cotton Library, 
and (Errors excepted ) I believe it a True Copy. 

Mr. Dodd. Do you believe it to be a True 
Copy ? 

Rawlinſon. Les, I do believe it. 


Ef We 


Clerk reads. ] © A Letter from the. Puenes Ma- 
* zefty, ſent to the Biſhopps through England, 
* for the ſupplinge of the Exerciſe called Pro- 


phecyeing. 


: [I GHT Reverend Father in 
a God, We greete you well. Cotton Li- 
* We hear to our great Grieſe, that brary, Cleo- 
in ſundry Parts of our Realme there patra, F. 2. 
* are no ſmall Numbers of Perſons F287, 288, 
* preſuming to be Teachers and Preach- 289. 
* ers of the Church, tho' neither la- ö 
* fulie thereunto called, no yet for the ſame, which 
* contrary to our Laws eſtabliſhed for the publique 
Devine Service of Almightie God, and the Admi- 
* niſtration of his holie Sacreement within this 
Church of England, doe dailie demiſe, imagine, 
* propound and pur in execution ſundrie new Rites 
and Forms in the Church, as well by their preach- 
ing, readings, and miniſtring the Sacraments, as 
* well by procureing unlawful Aſſemblies of a great 
Number of our People our of either their ordina- 
* ry Pariſhes, and from Place far diſtant ; and that 
* alſo of ſome of good-will, calling (though there- 
in not well adviſed) to be Hearers of their Dii- 
putations, and new deviſed Opinions upon points 


Q a © 


ple; which manner of Invaſions they in ſome 

places call Propheſiings, and in ſome other place; 
Exerciſes. By which manner of Aſſemblies great 
Numbers of our People, eſpecially the vulgar ſort, 
* meete to be otherwite ouccupied with honeſt La- 
* bour for there Labour tor there Livinge, are brought 
to Idleneſs, and ſeduced, and in a manner ſchiſ- 
matically devided amongſt themſelves into varie- 
tie of danngrous Opinions, not only in Towns and 
* Pariſhes, but even in ſome Families; and mani- 
* feltly thereby incorraged to the Violation of our 
* Laws, and to the Breach of common Order, and 
* finallie ro the Offence of all our quiett Subjects 


c 

* of Devinities, farre and unmeete of unlarge Peo- 
c 

= 


that deſire to ſerve God according to the uni- 


forme Orders off eſtabliſhed in the Church, wher- 
* of the Sequele cannot be but over- dangerous to be 
ſuffered. Wherefore, conſidering it ſhould be the 
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* Duty of the Buſhopps, being the principal ordi- 
* nary Officers in the Church of God, as you are 


* once, 
* God, and the Quietneſs of the Church reformed : 


And that we ſe that by the Increaſe of theſe, 
through Sufferance, great dannger may enſue even 


© to the decay of the Criſtianne Faithe, - whereof 


* we are by God appointed the Defendor ; behdes 


* the other Inconveniences, to the diſturbance of 


* our peaceable Government. We therefore, accor- 
ding to Authoritie we have, do Charge and 
Command you, as the Biſhopp of that Dyoceſle, 
* with all manner of Diligence, to take Order 
* through your Dioceſle, as well in Places exempr 
as otherwiſe ; that no manner of Publique and 
© Devine Service, nor other Form of th' Admini- 
* firation of the Holy Sacraments, nor any other 
* Rightes or Ceremonies be in any fort uſed in the 
Church, but direQlie according to the Orders 
* eſtabliſhed by our Laws. Nether that any maner 
© of Perſon be ſuffred within your Dioceſſe to 
* preach, teach, read, or ani exerciſe any Function 
in the Church, but ſuch as ſhall be lawfully Ap- 
* proved and Licenſed, as Perſons able for their 
* Knowledge, and conformable to the Miniſtrie in 
© the Rites and Ceremonies of the Church of Exg- 
© land. And where there ſhall not be ſufficient able 
* Perſons for Learning in any Cures, to preach or 
* inſtru their Cures as were requiſet, there ſhall 
© you lymitte the Curates to read the publique 
* Homlines, according to the InjunQions heretofore 
* by us given for like Cauſes : And furthermore 
* confidering, for the great Abuſe that have byn in 
* ſundrie Places of our Realme , by reaſon of our 
* forfaid Aſſemblies called Exerciſes, and for that the 
* ſame are not, nor have not been Appointed nor 
* Warranted by us or by our Laws, we Will and 
© ſtraightlie Charge you, that you do charge the 
* ſame forthwith to ceaſe, and not to be uſed : But 
* it any ſhall attempt, or continew or renew the 
* ſame, We will you not onlie to committe there- 
© unto Priſon, as Maynteyners of Diſorders, but al- 
* ſo to advertiſe Us or our Counſaile of the Names 
and Qualities of them, and of their Mayntainers 
© and Abbettors, that theupon for better Example 
their Puniſhment may be more ſharp for their Re- 
formation. And in theſe things we charge you to 
© be ſo careful and villiant, as by your Negligence it 
we ſhould hear of any Perſon attempting to fend 
© in the Premiſſes without your Correccion or In- 
formation to us, we be not forced to make ſome 
Example or Reformation of you, according to 
© your Deſerts. | 
Given under our Signet, at our Mannor of 
Greenwich, tbe 7th of May, 1577. 


Mr. Phipps. Your Lordſhips obſerve, this is a 
Letter from Queen Elizabeth to the Biſhops, taking 


Notice of the Danger that might ariſe from the 


Propheſyings, and d irects them to take care to ſup- 
preis thoſe unlawful Aſſemblies; and now we will 
read to your Lordſhips the Letter from the Arch- 
biſhop to the Council, wherein he tells them, that 


he could not comply with Her Majeſty's Com- 


mand. 


Clerk Reads. | 
To the Lords of the Privy-Councul. 
; I GH T Honorable and my finguler good 


IX Lords; 1 cannot deny but that I have been 
* commanded both by the Quenes Majeſtie her 


8 Anna 


* felf, and alſo by divers of your Honorable ö 
? thips in Her Name, to ſuppꝛeſſe all — 1 
to ſee this Diſhoners againſt the Honor of {es within my Province, that are commonly called 


* Prophefics ; but I do protcft before God, the Judge 


* of all Hartes, that I did not of any Stubbernnels F 
* or Wilfulneſs refuſe to Accompliſh the tame — N 
* onlye upon Conſcience ; for that I found ary 3 


kind of Exerciſe fer down in the Holie Scriptures 


* and the uſe of the fame to have contunuea 1, 
* the Primitive Church, and was perſwaded * [- 
(the Abuſes being reformed which I always offered I 
my ſelf ready to Labour in) the faid Exerciſe might 
yet ſerve to the great Preffitt of the Church — $ 
* feared that the utter ſuppreſſing of them would 
* bread Offence, and therefore was a moſt humble ; 
Suter unto Her Majeſtie, that I might not * 8 
made the chiefe Inſtrument in ſuppreſſing the 


* me : Yet not prejudicing or condemning any 


that in reſpe& of Pollicie or otherwiſe ſhoulq be | 


ol contrary Judgment, or being of Authority 


* ſhould ſuppreſs them: For I know right well, thix © 
there be ſome things of that Nature, wherein di. 
* verſe Men may be of diverſe Opinions, and abowng © 
in their owne Senſe, (being not repugnant to the 
Analogie of Faithe) without any Prejudice to 
© their Salvation, or any Prejudice of ether to other © 
* Notwithſtanding howſoever others being other. 
* wiſe perſwaded, 14 lately do yt; yet ] 5 

or me (being ſo perſwaded 


thought it not ſafe 
in Minde) to be the Doer of that whereof my 


F 


And whereas I have ſuſtey ned the Reſtraint of my 


Libertie, and Sequeſtration of my juriſdiction 
* nowe by the ſpace of fix Monethes, I am fo tarre © 
from Repininge thereat, or thinkinge my {elf in- 
0 182 or hardlie dealt withal therein at Her 

ajeſties Hands, that I do thankfully Embrace. 
* and franklie, with all Humilitie, acknowledge ber 
* Princely, Gracious, and Rare Clemencie towards © 
* me, who having Authoritie and Power to have © 
* uſed greater and ſharper Severitie againſte me, 
and for good Pollicie and Example thinking it ſo 
* expedient, hath notwithſtanding dealt ſo merci- 
c fullie, myldelye, and gentlie with me. But the © 
* greateſt Griefe that ever I have had or have, is the © 
* Loſs of Her Majeſties Favour, and the ſuſteyninge 
* of the Diſpleaſure of ſo gracious a Soveraigne, by © 
* whom the Church and Realm of Engz/ande hath © 


c 


been ſo longe and ſo happilie Governed ; and by 
* whom my ſelf privatelie and ſpeciallie above other 
Subjects have received ſo many and fo great Be- 
* nefitts above all my Deſervings, for the recovery 
* of whoſe gracious Fayour, I moſt humbly beſeech 
* your Lordſhips to be a meanes to Her Majeſtie for 
me: The which obteyned, I ſhall eſteme far a- 
* hove all worldly Benefits whatſoever. And I pro- 
© teſt here before God and your Honours, that not 
* onely my dewtifull and humble Obedience to 
Her Majeſtie ſhall be ſuche, as She ſhall have no 
* Cauſe to Repente Her of Her graciouſe Goodneſs 
and Clemencie ſhewed unto me; but alſo that 
by moſte fervente, heartie, and dailie Prayer (as 
© I have done hitherto) ſo I will contynew, accor- 
dinge to my bownden Dewtie, to make molte 
* earneſte Sute unto Almightie God for the longe 
© Preſervation of Her Majeſties moſt happie Raigne, 
© to the unſpeakable Benefitt of the Church and 
© Realm of England, &c. 
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1577. | 
Mr. 


own Heart and Conſcience would condemn me. 


n 
Lord. 


erci- 
called 
Judge 


8 b 
W : 


INnets . 


E, but I 


! ſock 


"tures, 


ied in | 1 


d that 


ffered \ | 


might 


would 


umble © 


ot be 


2 the 


g any 
11d be 4 
ority, 


„that 


[ n di- . 
ond 


0 the | | 


Mr. Dodd. We hope theſe Two Letters have ſet 
that Matter in a true Light, that the Reaſon of the 
Archbiſhop's Diſgrace was, for not complying with 
the Commands of the Queen. We will add no 
more upon this Article, but proceed to the Third. 

Mr. Phipps. My Lords, The Dates of theſe Let- 
ters are material ; for your Lordſhips take notice, 
they were written in the Year 1577 ; and Her Ma- 
jelty's Commands for ſuppreſſing the Propheſyings 
not being obey'd, the Puritans in few Years became 
ſo dangerous, that the Parliament was neceſſitated 
to make the Act of the 35th Year of Her Reign, 
(with thoſe ſevere Penalties, which have been fo 
much cenſured by one of the Learned Managers) 
to give a Check to them, 


Mr. Dodd. Y Lords, The Third Article that 
the Doctor is charged with, is, 
That he does ſuggeſt and aſſert, That the Church of 
England zs in a Condition of great Peril and Adver- 
ay under Her Majeſty's Adminiſtration ; And that, 
in order to arraign and blacken the Vote or Reſo- 
lution of both Houſes of Parliament, approv'd by 
Her Majeſty, be, in Oppoſition thereto, does ſuggeſt 
the Church to be in Danger. And, my Lords, this 
we take the Liberty totally to deny: The Doctor aſ- 
ſerts no ſuch Thing in his Sermon, nor hath it (as 


we apprehend) been proved upon him. 
But true it is, that he aſſerts, That when National 


Sins are ripened to Maturity, with other Immorali- 


ties and Irreligious Practices therein mention'd, then 
ſuch a People and Church are in very great Danger, 
as we apprehend, from the Sins and Vices of wick- 
ed Men. My Lords, This we conceive no ways to 
be oppoſite to the Votes of the Two Houſes of Par- 
liament, nor to Her Majeſty's Declaration: We 
think we have followed the Act of Parliament of 
the 9th and 1oth of King IWilliam, for ſuppreſſing 
Blaſphemy and Prophaneneſs, and other Acts of 
Parliament, in aſſerting this Matter. It muſt be 
agreed, that the Church, as a Church Militant, is 
always in Danger, till it is a Church Triumphant: 
It is always taken notice ſo to be; ſhe has many 
Enemies; ſhe ought to be always on her Guard and 
Watch, and all good People ought to pray for her 
Support. The Prayers directed by Her Majeſty to 
be uſed, and that are uſed in all Churches, are, That 
no Sedition may diſturb the State, nor Schiſm diſtract 
this Church; and that we all ought to lay it to 
Heart, how great Dangers we are in by our unhap- 
py Diviſions: Theſe are the Prayers that are put 
up every Day in the Churches. Now to object 
from this, that we look on the Church to be in 
Danger under Her Majeſty's Adminiſtration, is ſo 
directly contrary to what the Doctor has aſſerted in 
his Sermon, wherein he does, as a good and loyal 
Subject, pray, and pray heartily for the Beſt of 
Queens, that ſhe may long live for the Comfort and 
Support of this Church and Nation; after this, one 
would think, when he has ſo poſitively laid it down 
in plain Words, there could be no Gronnd to quar- 
rel with him on this Head. And as to that which 
was urged by one of the Gentlemen Managers for 
the Houſe of Commons, obſerving that the Doctor's 
Expreſſions were taken out of the Lamentations, 
and that when the Lamentations were written, the 


King was a Priſoner, and the People in Caprivity  . 


and therefore the Doctor intended the Parallel to 
anſwer the preſent Times: Surely no ſuch Inference 
can be drawn from theſe Paſſages: I hope the Peo- 
ple are in no Captivity whatſoever ; nor is our 


Queen (bleſſed be God) a Prifoner, And if it 
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was intended by the Gentleman Manager, (as I 
ſuppoſe it was) that the Doctor herein meant the 
Pretender; the Doctor utterly denies it, and has 
all along diſclaimed his Right, and alerted Her Ma- 
elty's Right in very expreſs Terms. But in this 
lace cited by the Doctor, is repreſented the Pro- 
phet's Lamentation for the Sins of the People, and 
the Judgments that had overtaken the Jeros for 
their Sins and Rebellion. The like Prayers may 
be obſerved to have been made by King David, and 
vet the Church of the Jets was in the greateſt 
Proſperity in his Time: However, there is ſcarce a 
P/alm but he laments the Sins of the People, for 
fear leſt they ſhould bring down Judgments on the 
Zewiſh Church and State. This is pathetically ex- 
preſs'd almoſt throughout all the P/alms. ba 
As to the Allegation, That the Members of both 
Houſes were Conſpiring the Ruin of the Church, he 


totally denies it; nor has the Doctor, in all his 


Sermon, mentioned the Votes of the Two Houſes: 
Therefore for the Article to charge the Doctor with 
aſſerting, That the Members of both Houſes, who 
paſs'd the Vote relating to the Danger of the Church, 
were Conſpiring her Ruin, when they Voted ber out 
of Danger, is a miſtaken Fact. That Vote was al- 
moſt Four Years ago. There could be no Reaſon to 
think he reflected on that Vote; nor is there any 
Thing that can induce your Lordſhips (as we hum- 
bly apprehend) in the Doctor's Sermon, to believe 
ſuch a Charge. The Paſſage in the Doctor's Ser- 
mon relates to the Wars in the late Times: And 
as in thoſe Days there were many ill Men, and 
God permitted them to bring their ill Deſigns about; 
ſo it is plain, that there were many good Men in- 
nocent, as my Lord Clarendon expreſſes it, that had 
no ſuch ill Deſigns. Now, when your Lordſhips 
and the Commons paſs'd that Vote, no doubt it 
was a Juſt Vote, and gave a great Satistaction: But 
no body could expect that Paſſage to be turned on 
the Doctor, as a Reflection on your Lordſhips, the 
Commons, and Her Majeſty, in relation to that 
Vote. But what he reflects upon is quite another 
Thing : He takes notice, that the Church is in Dan- 
ger from evil Men, from evil Practices, and evil 
Books that are daily publiſh'd. We hope your Lord- 
ſhips will not take it, that when we urge this, we 
intend to reflect either on the Paſtors of the 
Church, or the Miniſtry of the Queen ; for it 
would be hard, that they ſhould be anſwerable for 
all thoſe Pamphlets. But when ſuch are publiſh'd 
to poiſon the Notions of the People, and a Mini- 
ſter in the Pulpit takes notice of them, to prevent 
the ill Conſequences of them ; whether this can 
have ſuch a Conſtruction as has been contended for, 
we may ſafely ſubmit to your Lordſhips. The now 
aſſerting the Chriſtian Faith to be in Danger by 
Vice and Irreligion, cannot be contrary to the Votes 
in the Articles alledged, nor affect him, who makes 
the Aſſertion, with any Crime, or (as we think) 

ſubje& him to any Puniſhment. | 
My Lords, We ſhall be the ſhorter in opening 
this Article, becauſe we fear we ſhall be very long 
in our Evidence upon this Head; we ſhall produce 
and give in Evidence ſeveral Books that daily come 
out, which contain the higheſt Blaſphemy, Irreligion 
and Hereſy that can be publiſh'd. I will not take 
upon me to open them, they are ſo horrid, Ileave 
the Paſſages to be read, thar your Lordſhips may 
ſee what Grounds there are for a Preacher in the 
Pulpit to take Notice of theſe Matters. When the 
Church is run down, the Clergy vilify'd ; when 
they tell us a grey Coat has as much Authority to 
 Yyyyy 2 admi- 
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adminiſter the Sacrament as a black Coat; and that 
a Country-Man may make as good a Prieſt as the 
Parſon of the Pariſh ; theſe Things may excuſe the 
— of the Doctor in ſo warmly Reprehending 
them. 

We ſhall read abundance of this ſort of Learn- 
ing, and we ſhall do it only to ſhew that there was 
Reaſon for the Doctor in the Pulpit to forewarn 
the People, to caution them that they may not have 
ill Impreſſions made upon them, by ſuch wicked and 
ſcurrilous Writings. We ſhall humbly offer our 
Evidence to your Lordſhips, and then ſubmit this 
Article. 


Mr. Phipps. VI Y Lords, I am now to ſpeak to 
the Third Article exhibited by 
the Commons of Great Britain againſt Doctor Sa- 
cheverell : And I humbly beg your Lordſhips Pa- 
tience, while I take Notice of the ſeveral Branches 
of this Article, and ſhew your Lordſhips, that 
the Doctor is not guilty of any Offence therein 
Charged. 
As to ſuch Part of this Article as charges the 
Doctor, That he doth falſly and ſeditioufly ſuggeſt and 


aſſert, that the Church of England is in a Condition 


of great Peril and Adverſity under Her Majeſty's 
Adminiſtration ; and that to arraign and Blachen the 


Vote and Reſolution of both Houſes of Parliament, 


2 by Her Majeſty, be, in Oppoſition thereto, 
oth ſuggeſt the Church to be in Danger: 

I beg Leave to take Notice, that the Firſt Part 
of the Fourth Article explains this Branch of the 
Third Article, and ſhews what the Commons 


meant by the Church being in Danger under Her 
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not only by our profeſs'd Enemies; but, which FA 


2 
F 
2 
15 
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worſe, by our pretended Friends and Falſe gr. 


thren. 


make good this Branch of the Article. M 
Is there not too much Truth in this Clauſe Lords 


This is the Paſſage which is chiefly inſiſted on to ; 
? Hath Þ 


not the Communion of the Church been rent and L 
divided by ſome Factious and Schiſmatical Teachers © 
in Separate Congregations, who have no Orders at 
all z and by others who refuſe to take the Oaths, © 
and will not comply with the Act of Toleration : Þ 


by Popiſh Prieſts, who have drawn away Perſons : 


from our Communion to their Church ? Have not 


her Sacred Orders been deny'd and vilify'd by the 


Papiſts, who pretend Archbiſhop Parker was con. 


ſecrated at the Nags-Head ? Are not her Altars and 
Sacraments proſtituted to Atheiſts, Deiſts and So. 


cinians, who communicate to qualify themſelves 


for Offices and Places of Truſt; and yet, Is there 


any thing in this Clauſe can ſupport this Article? 
Are theſe Evils 2 upon Her Majeſty; or is ir © 


aſſerted, that theſe Miſchiefs are owing to, or pro- 
ceed from Her Majeſty's Adminiſtration ? 


The next Paragraph cited to maintain this Article, | £ 
is in the 14th Page, where the Doctor ſays, In ſhort, 


as the Engliſh Government can never be ſecure on 
any other Principles, but ftrily thoſe of the Church 

England; ſo I will be bold to ſay, where any Part 
of it is truſted in Perſons of any other Notions, they 
muſt be falſe to themſelves, if they are true io their 
Trufls ; or if they are true to their Opinions and In- 
zereſt, muſt betray that Government they are Enemies 
to upon Principle. Indeed, we muſt do them that 
Fuſtice, to confeſs, That ſince the Sectariſis have 


Majeſty's Adminiſtration : For, the Firſt Part of found a way (which their Fore-fathers, God knows, as 


the Fourth Article ſays, That the Doctor ſuggeſts, 
that her Majeſty's Adminiſtration, in Eccleſtaſtical 


and Civil Affairs, tends to the Deſtruction of the Con- 
ſtitution. So that by charging that the Doctor aſ- 


ſerts the Church is in Danger under Her Majeſty's 
Adminiſtration, it muſt be intended that he aſſerts 
the Church to be in Danger by Reaſon of Her Ma- 
Jeſty's Adminiſtration. And therefore if there be 
any Expreſſion in the Doctor's Sermon which ſug- 
gelts the Church to be in Danger; yet if it be not 
alſo therein aſſerted that the Danger * from 
octor cannot 
be an Offender within the Meaning and Intention of 
this Article: And the Doctor denies, that he hath 
aſſerted any thing in his Sermon, from whence any 
ſuch Suggeſtion can be inferred. 
_ To give your Lordſhips full Satisfaction in this 
Point, I ſhall firſt take Notice of the ſeveral Clauſes 


in the Doctor's Sermon at St. Paul's, which have 


been cited to make good this Article. 

The firſt Paſſage quoted for this Purpoſe, is in Page 
the 5th, where the Doctor thus expreſſeth himſelf: 
I ſhall take the Expreſſion in its full Latitude, with- 


out confining it to the expreſs Deſign of the Place, 


tho it were very obvious to draw a Parallel here be- 
twixt the ſad Circumſtances of the Church of Co- 


rinth formerly, and of the Church of England at pre- 


ſent; herein her Holy Commumon has been rent and 
divided by fatious and ſchiſmatical 7 tors ; ber 
pure Doctrine has been corrupted and defil d; her 
Primitrve Worſhip and Diſcipline prophan'd and 
abus'd ; her ſacred Orders deny'd and vilifyd; her 
Prieſts and Profeſſors ( like St. Paul) calummated, 
miſrepreſented and ridicul'd ;, her Altars and Sacra- 
ments proſtituted to Hypocrites, Deiſts, Socinians 
and Atheiſts ;, and this done, I wiſh I could not ſay, 
without Diſcouragement, I am ſure with Impunity, 
4 


wicked as they were, would have abhorr'd) to ſwallow 
not only Oaths, but Sacraments, to qualify themſelves 
to get into Places and Preferments ; iheſe ſanttify'd 


Hypocrites can put on a ſhew of Loyalty, and ſeem | 


tolerably eaſy in the Government, if they can ingroſs 
the Honours and Profits of it: But, let Her Maje- 
i reach out Her little Finger to touch their Loins, 
and theſe Sworn Adverſaries to Paſſive Obedience, 
and the Roya! Family, ſhall fret themſelves, and 
Curſe their Qucen and their God, and ſhall look 
upwards. 

Here is not one Word of the Church being in 
Danger by Her Majeſty's Adminiſtration : He only 
ſhews the Danger the Eugliſwʒ Government may be 


in by Occaſional Conformiſts put into Offices and 


Places of Truſt. For Occaſional Conformiſts, who 
are Diſſenters, Republicans, Atheiſts and Deiſts, 
that communicate only to qualify themſelves for 
Places, if they are true to their Opinions, cannot 
be true to the Church of Eng/and in which they 
communicate, cannot be true to the Government 
by which they are entruſted in ſuch Offices ; for 
they will be always promoting their own Principles 
in Religion, and their own Forms of Government 
in the State. 

Both Lords and Commons were of Opinion, it 
was not ſafe to truſt Occaſional Conformiſts with 
the Guardianſhip of our Church or Crown, when 
they agreed to the Bill for preventing Occaſional 
Conformity, which Enacts, That if any Perſon, 
who had any Office Croil or Military, or any Command 
or Place of Truſt under Her 10 0 or if any Per- 


ſon bearing any Office 4 Magiſtracy, or Place of 
who 


Truſt in Corporations, who by the Laws are obliged 


to recerve the Sacrament of the Lord's Supper, ac- 


cording to the Rites and Uſage of the Church of 


England, /hoxld after their Admiſſion into their re— 
| ſpectiue 
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ſeellive Offces, and durimg their Continuance in ſuc h 
Offices, reſort unto any Conventicle, Aſſembly or 
Meeting, under Colour or Pretence of any Exerciſe 
F Religion, in any other Manner than according to 
the Liturey and Practice of the Church of England, 
they ould, being convitted thereof, be diſabled from 
henceforth to hold ſuch Office or Offices. Tho' this 
was never Enacted into a Law, yet as it was the 
Opinion of both Houſes of Parliament, I beg Leave 
to offer it as a Reaſon, to confirm what the Doctor 
hath aſſerted. 

My Lords, I ſhall trouble your Lordſhips only 
with one Paſſage more, which was urg d to prove 
this Article, which is in Page the 15th, where the 
Doctor hath theſe Words, To lay before you the great 
Peril and Miſchiefs of theſe Falſe Brethren in Church 
and State ; which I ſhall endeavour to do, by proving 
that they weaken, undermine, and betray in them- 


ſelves, and encourage, and put it into the Power of 


our profeſs'd Enemies, to overturn and deſtroy the 
Galan and Eſtabliſhment of both. Theſe Falſe 
Brethren are the Occaſional Conformiſts mention d 
in the Page preceding. | 

I heartily wiſh, that all who communicate in the 
Church, were true Sons of the Church; but if, as 
the Doctor ſuggeſts, there are any that communi- 
cate at her Altars, who diſown her Miſſion, who 
refuſe to comply with her Liturgy, and are Enemies 
to her Conſtitution ; if Arians,  Socimans, Deiſts, 
and almoſt all Diflenters, and other Enemies to the 
Church, communicate with her to get Places and 
Preferments in Church and State, what Prejudice 
the Church may receive from ſuch Falſe Brethren, 
1 ſubmit to your Lordſhips Judgment; begging 
Leave only to offer to your Lordſhips, what was 
ſaid by the Commons at a Conference with your 
Lordſhips, upon the Bill for preventing Occaſional 
Conformity; and which, I hope, in an Impeach- 
ment by the Commons, -will have ſome Weight 
with your Lordſhips. | 
The Commons upon that Conference were plea- 
ſed to rake Notice, That when the Corporation- 
« Act was made, the Parliament had freſh in their 
“Minds the Confuſions and Calamities that had 
* been brought upon the Nation, by ſuch as pre- 
« tended to be at the ſame time in the true Intereſt 
“of Religion and their Country. That the Parlia- 
„ment by that Act, and afterwards by the Teſt- 
« AQ, thought they had ſecured our Eſtabliſhment 
e both in Church and State; and that they had pro- 
e vided a ſufficient Barrier to defeat and diſappoint 
„any Attempts upon them, by Enacting, That all 
iy Office ſhould receive the Sacrament f the Lord s 
« Supper, according the Rights and Uſages of the 
Church of England; and never imagin d a Ser of 
„Men would riſe up, whoſe Conſciences were too 
tender to obey the Laws, but harden d enough to 
* hreak through any. 

Thus, my Lords, having ſhewn that the Paſſages 
cited by the Managers do not maintain this Article, 
and that the Doctor hath not aſſerted the Church to 
be in Danger by Her Majeſty's Adminiſtration: I 
will next ſhew, from what Cauſes the Doctor doth 
ſuggeſt the Danger of the Church to ariſe: And of 
thele Schiſm is one. 

That Schiſm may diſtract the Church, a Prayer 


1 lately added to our Liturgy tells us? That Separa- 


tion from the Eſtabliſh'd Church, which im poſeth 
no Sinful Terms of Communion, is Schiſm, all the 
Learned Men of our Church agree; and that there 
ate many People in this Nation that are guilty of 
Schiſm, I think no Body will deny. And altho it 


cannot be imagined, nor is it aſſerted by the Do- 
Ctor, that ſuch Schiſm ſhould grow to ſuch a Head 
as to endanger the Church, during Her Majeſty's 
happy Adminiſtration ; yet, what ill Conſequence 
it may be to the Church in another Age, no Body 
can pretend to know, tho' every Body may have too 
much Reaſon to fear. | $ | 

So, my Lords, when Men attack the Articles of 
our Religion and our Homilies, and repreſent them 
as Spurious ; when they call the Doctrine of Non- 
Reſiſtance and Paſſive Obedience a Blaſphemous 
Doctrine, what Influence that may have hereafter 
upon our Government both in Church and State, 
your Lordſhips are the beſt Judges. 

I ſubmit to your Lordſhips, if the Queen can be 
ſafe, when it ſhall be averr d in Print, that there is 
one on the other Side of the Water that is a Jure 
Divino King, and hath an Hereditary Right. Can 
the Queen or Church be ſafe, when all the whole 
Adminiſtration is vilify'd and abus'd as it is in the 
Obſervator, in this Manner ? Countryman aſks the 
Queſtion, Have you any more Knaves to talk of? 
Obſ. Honeſt Countryman, What would you have me 
to do? If I muſt run through all the Liſts of Knaves, 
I muſt bring in all the Courts, all the Employments, 
all the Claſſes of Publick Aﬀairs in the Nation. 

Can the Queen be fate, when the Murther of 
King Charles the Firſt is juſtify'd in Print, by the 
Review and Obſervator * When the Wet Martyrdom 
of King Charles the Firſt, and Dry Martyrdom of 
King James the Second are faid to be all one, and no 
Difference between them? I fay, How can Her Ma- 
jeſty be ſafe, when ſuch Rebellious Principles are 
ſo publickly avow'd? And if Her Majeſty be in 
Danger, Can the Church be ſafe ? 

All Learned Men that underſtand our Conſtitu- 
tion, have always agreed, that there is ſuch a near 
Relation between the Church and Monarchy, ſuch a 
Dependance of one upon the other, that where one 
falls, the other cannot ſtand. 


Can either Church or Queen be ſafe, when ſo 


eat and neceſſary a Part of our Conſtitution. our 

arliament, is {truck at? When it ſhall be ſaid that 
the Members fit in the Houſe to do nothing, makings 
long Speeches without Meaning, and Voting Bills with- 
out Deſign to have them paſs ? And when ſuch Re- 
bellious Principles are broached, as I mentioned to 
your Lordſhips upon Friday laſt out of the Review, 
to ſhew the Neceſſity of Preaching the Doctrine of 
Paſſive Obedience, via. If the next Parliament ſhould 


prove like this, the Nation will be ſo much nearer 


that Criſis of Time, when Engliſh Liberty being 
brought to the laſt Extremity, muſt open the Maga- 
zine of Original Power? Theſe are ſome of the 
Things alledged by the Doctor to be dangerous to 
the Churchand State. 

But the chief Cauſes from whence the Doctor ſug- 
geſts the Danger of our Church and State to proceed, 
are Atheiſm, Prophaneneſs, and Immorality; for he 
thus expreſſeth himſelf, Pag. 20. What Reaſon haue we 
to think but that the National Sins are ripen d up to 2 
full Maturity to call down Vengeance from Providence 
on a Church and Kingdom thus debauch d in its Prin- 
ciples, and corrupted in its Manners and inflead of 
the True Faith, Diſcipline and Worſhip, given over 
to all Licentiouſneſs both in Opinion and Practice; 
to all Seuſuality, Hypocriſy, Lewdneſs and Atheiſm? 

From theſe Sins it is he apprehends the Church 
and Nation to be in Danger ; and what Judgments 
have been brought down upon Kingdoms and Na- 
tions for theſe Sins, we have Multitudes of Inſtances, 
both in Sacred and other Hiſtories ; ſometimes wy 
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have been depriv'd of the true Worſhip of God, 
and overwhelm'd with Idolatry and Mahometaniſtn. 
Is not the Name of Chriſt forgot in the Place of his 
miraculous Birth? And is not the Light of the 
Goſpel totally extinguiſh'd where it at firſt fo glo- 
rioully ſhin'd 2 And by what Means? By Infidelity, 


Prophaneneſs and Immorality. And may not the 


ſame Cauſes produce the ſame Effects? | 
Can England be always ſecure from ſuch Judg- 
ments, when ſome amongſt us ſcarce own the firſt 
Perſon of the Trinity, by whom they were created ? 
But many have the Boldneſs to deny the Divinity 
of the ſecond Perſon, by whom they were redeem- 
ed, and many other ſuch Blaſphemies and Atheiſti- 
cal Notions are daily propagated and ſpread abroad 
among us; of which I ſhall beg your Lordſhips 
Permiſſion to cite ſome few Inſtances, of thoſe 
many we ſhall offer to your Confideration in the 
Courſe of our Evidence; and they are ſuch as I 
hardly dare Name, and as your Lordſhips will ſcarce 
bear to hear. ed Bf e 
T here is a Treatiſe call'd, A brief but clear Con- 
Jutation of the Doctrine of the Trinity, Page the 9th 
it ſays, The Divinity attributed to the Son and Holy 
| _ is unſcriptural and idolatrous. Page the 14th, 
To be ſhort, Trinitarianiſm is Polytheiſm and Idola- 
try, if there be any ſuch Thing in Nature. 

And a Book called Brief Notes on the Creed of 
Athanaſius, ſpeaking of the Trinity and Incarnation, 
ſays, A Belief in theſe Points is in no Degree neceſ- 
ſary, much leſs l before all Things. | 

The Account of the Growth of Deiſm, Page 17. 
ſays, Many Do#rines are made neceſſary to Salvati- 

on, which it ic impoſſible to believe, becauſe they are 
in their Nature Abfurdities. Idem, p. 22. On: of 
ny Old Acquaintance always thought the moral Part 
of the Bible very good ; but be alſo thought that by 
the Strength of his own Reaſon, he could have writ 
as good 4 Moral himfelf. 

Theſe are Sins of a very deep Dye, and may 
Juſtly draw down very heavy Judgments ; and al- 
tho' we are very well aſſured , that the Piety of her 
Majeſty alone is ſufficient to avert thoſe Judgments 
that are due to ſuch Crimes during her own Life; and 
altho we are ſure, that, by her Majeſty's Care, and 
the Vigilance of Her Miniſters, thoſe Sins will not 
grow to ſuch a Head during her Majeſty's Life, as 
to endanger the Church and State; yet (if not pre- 
vented) they may take ſuch Root now, as may here- 

after endanger the State, the Church, and even 
Chriſtianity it ſelf: For as among Men, Nemo repen- 
76 fuit turpiſſmus, ſo Hereſies and Schiſms in the 
Church, Factious and Seditious Principles in the 
State, are not invented and arrive to the Height at 
once, but ſteal by Degrees into the Church and 
State: And therefore, as in the Body Natural, fo 
in the Body Politick, we muſt meet the Diſeaſe, 
and prevent the ſpreading of its Contagion : And 
one of the beſt Methods to do it, is by our Mini- 
ſters ſhewing the Heinouſneſs of theſe Crimes, and 
the dangerous — — that attend them. And 
we ſubmit it to your Lordſhips, whether the Doctor 
hath any otherwiſe aſſerted the Church to be in 
Danger, than what may happen to her as the Con- 
ſequences of ſuch Sins; and whether he any where 
avers the Church to be in Danger by or under her 
_ Majeſty's Adminiſtration. 
sto the Votes of both Houſes, we dare not pre- 
ſume to ſay how far they were defign'd to extend : 
But I humbly ſubmit to your Lordſhips Conſide- 
ration, whether the Vote of both Houſes in 1705, 
did relate only to ſuch Suggeſtions and Inſinuations 
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of the Church's Danger , as ſhould be made about 
that Time, or ſome ſhort Time after; or whether 
it was intended to have a Proſpect, and relate to 
what ſhould be 1 four Years after; whereas 
it was impoſſible for the Wit of Man to foreſee what 
ſhould happen in ſo long a Time. 

We were then, as we are now, engaged in a War 
with a powerful Enemy ; a Pretender, ſupported by 
that Enemy, and who, fince that Vote, attempted 
to invade theſe Kingdoms, if that Army of the 
French had been ſucceſsful in Flanders, and the 
Advantage of the War had turn d on their Side; and 
if the Pretender had landed with ſuch a ſucceſsful 
and powerful Army of French Papiſts in Great Brj. 
tan, I believe it would have been impoſſible to have 
made the Generality of the People avoid thinking 
both Church and State too in Danger under thoſe 
Circumſtances. e | 

To conclude this Branch, If there be any Thing 
in his Sermon, from whence it can be inferr'd thar 
he ſuggeſts the Church to be in Danger, yet if it 
be not ſuggeſted to be by Reaſon of her Majeſty's 
Adminiſtration ; and if it was not done with a 
wicked, malicious, and ſeditious Intent to defime 
Her Majeſty's Adminiſtration, and to contradi& and 
arraign the Reſolutions of both Houſes of Parlia- 
ment; and unleſs ſuch Intention plainly appears 
without Inuendo's, he cannot be guilty within the 
Intent of this Article. ; 

And as to ſo much of the third Article, which 
chargeth that the Doctor, as a Parallel, mentions a 
Vote that the Perfon of King Charles the Firſt was 
voted to be out of Danger, at the ſame time that his 
Murderers were conſpiring his Death, thereby wic- 
kedly and maliciouſiy inſinuating, that the Members 
of both Houſes who paſs'd the ſaid Vote were then 
conſpiring the Ruin of the Church; ] cannot give a 
better Anſwer than the Doctor himſelf hath given 
to it, via. 

1. That he doth not draw any Parallel between 
the Vote concerning the King's Perſon, and the 
Vote of the Two Houſes. 

2. That he does not in his Sermon mention the 
Vote of the Two Houſes. | 

3. That if he had mentioned it, he would not 
thereby wickedly and maliciouſty have inſinuated 
that the Members of both Houſes, who paſs'd that 


Vote, were then conſpiring the Ruin of the Church; 


bur would have infinuated, that as fome Perſons 
were conſpiring the Murder of the King, whilſt 
others, no way privy to their wicked Intentions, 
roted his Perfon to be out of Danger; ſo when the 
Two Houſes voted the Church to be in no Danger 
under her Majeſty's Adminiſtration, there might be 
{ome others who were conſpiring the Ruin of the 
Church, and many others, who by their Vice and 
Infidelity were drawing down God's Vengeance both 
on Church and State. 


Mr. Dee. A FAY it pleaſe your Lordſhips to in- 


dulge me a little upon this Arti- 


cle, and I beg leave to make a Diſtinction, as on the laſt 
Article, that is, that theſe Words, Danger of the 
Church, ſeem in the Articles to bear one Senſe, and 
in the Doctor's Sermon another. The Danger ſug- 
geſted in the Article, is a Danger under Her Maje- 
ſty's Adminiſtration. I muſt beg leave to fay, theſe 
Words were put in, to infinuate, that the Doctor 
does in his Sermon urge the Danger of the Church 
to ariſe from her Majeſty's Adminiſtration ; which, 
I think, is not to be found there; and if they were 
omitted, then it will ſtand only thus, That the Do- 
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gor doth affirm that the Church of Exgland is un- 
der great Peril and Adverſity; and if ſo, I hope, 
the Aſſertion is not Criminal. I can't, by all the 
Obſervation J have made on the Doctor's Sermon, 
find that the Doctor ſuggeſts that there is any form d 
Body of Men conſpiring to overthrow the Church; 
but the Doctor ſays that there are ſuch Men that are 
falſe Brethren that endanger the Doctrines and Dif- 
cipline of the Cburch. That there is ſome ſort of 
Danger, appears by the Form of Prayer that is daily 
offer d up for her Safety, and therefore a general 
Suggeſtion of Danger would not have anſwer d the 
End of the Commons to make the Dottor Criminal, 
without adding the Words under ber Majeſty's Ad- 
miniſtration ; and if they can ſhew that the Doctor 
in any Part of his Sermon has charg'd the Queen 
with ſuch Adminiſtration as endangers the Church, 
] am ſure I ſhould e very much to blame to ap- 
pear for him at this Bar; but the contrary, I think, 
appears, when he prays for her Life, with theſe 
Words added, for the Comfort and Support of this 
Church and Nation. 

My Lords, I ſhall ſay no more to that Part of 
the Article, it having been fully ſpoken to ny, 
but beg leave to take Notice, that the Managers for 
the Houſe of Commons have been pleaſed to fay, 
That the Doctor has reflected upon the Reſolutions 
ot both Houſes of Parliament, by drawing a Pa- 
rallel berween the Vote relating to the Murder of 
King Charles, and the Vote of the Two Houſes 
that the Church was not in Danger. My Lords, 
To make a Parallel there muſt be Two Lines, a 
Line firſt given to draw the Parallel Line to ; and I 
beg leave to ſay, that in the Doctor's Sermon there 
js no ſuch firſt Line given; for he has not in all his 
Sermon taken Notice of any Vote of both Houſes. 
If he has not taken Notice of this Reſolution of 
both Houſes in his Sermon , the Law will not im- 
ply that be had any Notice of it. For Votes are 
private Reſolutions of the Houſes, and always were 
ſo till of late they have been publiſh'd in Print, 
and the Printing of them will not infer that he had 
Notice of them. The Doctor's Diſtinction in his 
Anſiver is very true and plain, that he doth not 
charge the Perſons concern'd in paſſing that Vote 
with being concern d in that odious add execrable 
Deſign of carrying on the Murder of that Royal 
prince; (and I hop? Charity will carry us ſo far as 
to think that very many Perſons that join d in that 
Vote were not concern'd in it) but that yet at the 
ame Time they paſſed that Vote, that bloody De- 
ſign was carry'd on by a private Juncto of Blood- 
thirſty Men. i 

My Lords, I do not admit, but ſuppoſing I 
ſhould admit the Doctor hath contradicted the Re- 
ſolutions of both Houſes, I ſubmir it to your Lord- 
[hips what Crime the contradicting a Vote of the 
Houſe of Commons, or the Reſolution of both 
Houſes, is. The contradicting a known eſtabliſh d 


Law may be Seditious; but I ſubmit it whether a 


Vote is ſo publick an Act, that contradicting it, at 
leuſt without taking Notice of it, be any Crime, or 
at leaſt be ſo high a Crime as to deſerve a Cenſure. 
Ir is very certain he may be thought Saucy and Un- 
mannerly to do it, or it may be a Breach of Privi- 
lege; but whether your Lordſhips will interpret it 
19 be a Crime, and ſuch a Crime as will bear an Im- 
peachment for High Crimes and Miſdemeanors, I 
tubmit to your Lordihips. ; 
My Lords, We humbly hope , that notwith- 
ſtandintz any thing yet offered againſt the Doctor, 
lar your Lerdihij s will beof Opinion, that the ac- 


quitting the DoQtor of this Impeachment will be 2 
noble and convincing Proof of the undoubted Truth 
of that Vote, That the Church of Exgland, (of 
which the Doctor is a true, though an unfortunate 
Son, whilſt under a Charge by the Commons of 
Great Britain for High Crimes) under her Maje- 
ſty's Adminiſtration , is in a ſafe and flouriſhing 
Condition. 


Dr. Henchman. Lords, We are now upon 

the Third Article of Im- 
peachment, in which Doctor Sacheverell is charg d 
with | Falſly and ſeditiouſiy ſuggeſting and aſſerting, 
That the Church of England is in a Condition of 
great Peril and Adverſity under Her Majeſty's Admi- 
mſtration.\ If by theſe Words, under her Majeſty's 
Adminiſtration, your Lordſhips -are to underſtand 
By the Courſe and Tendency of her Majeſty's Ad- 
miniſtratioa, that Charge we poſitively deny, and 
humbly aſſure our ſelves that the Learned Managers 
have not been able to maintain it , either from the 
general Scope and Defign of the whole Sermon, or 
from any particular Paſſages contain d in it. 

If by thoſe Words, under her Majeſty's Ad mini- 
ſtration, is to be underſtood only during the Time 
of her Majeſty's Adminiſtration , then we ap 
hend that there may be Perils under her Majeſty's 
Adminiſtration, which do no ways proceed from 
ſuch her Adminiſtration, and which may be men- 
tion d without any ſeditious Thought or Intention 
of Reflecting upon her Majeſty's happy Admini- 
ſtration. 

If your Lordſhips look thro? the whole Sermon, 
it will appear, that he who now ſtands accuſed for 
caſting this foul Aſperſion upon her Majeſty, ne- 
ver once mentions her throughout this whole DiC 
courſe, but in Terms full of the profoundeſt Re- 
ſpect and Reverence - In the very beginning of this 
Sermon, in the ſecond Page, this is reckon'd as one 
chief Part of that Day's Deliverance , which he 
was then folemnizing, That this good and pious Re- 
lick of the Royal Family ſits now happily upon the 
Throne of her great Anceſtors. In the 19th Page 
we find him with an honeſt and hearty Zeal aſſert- 
ing Her Majeſty's Right to the Throne, and pray- 
ing God to bleſs her in it; and within a few Lines 
he again repeats that Prayer, That God would long 
preſerve ber on that Throne , for this very remarka- 
ble Reaſon, becauſe She is the Comfort and Support 
of the Eftabliſh'd Church. 

Is this, my Lords, the Language of one that would 
ſuggeſt and aſſert, that very Church to be in a Con- 
dirion of great Peril and Adverſity from her Maje- 
{ty's Adminiſtration ? Or can your Lordſhips pre- 
fume, that any one can ſo far prevaricate with God 
and Man, as openly to thank God for the peculiar 
Happineſs that we now enjoy by her Majeſty's fit- 
ting on the Throne of her Anceſtors, and to be- 
ſeech him long to preſerve her there for the Sup- 
port and Comfort of the Eſtabliſh'd Church, and 
yet aſſert, that that Church is in great Adverfity un- 
der, that is from, her Majeſty's Adminiſtration. 

In this Caſe your Lordſhips will ſuffer me to 
ſhew what thoſe Perils are which the Church is ſaid 
to be in, in this Diſcourſe, and how they do not 
proceed from her Majeſty's Adminiſtration. 

The Dangers ſpoken of in this Sermon are either 
ſuch as ariſe from the Infidelity and Prophaneneſs, 
the Vice and Immorality of the Age, or elſe ſuch as 
always have attended the Chriftian Church from her 
firſt Foundation, and always will attend her whillt 


{ſhe continues Militant upon Earth. 
e contin po ** 


6 


— * 


—_ = ——U— — 


904 
That there are Dangets ariſing to the Church 
from Infidelity and Prophaneneſs, is already, I doubt, 
too evident from thoſe Authors I mention d under 
the ſecond Article, and from what the Gentlemen 
who have ſpoke before me, have obſerv'd upon this: 
If it yet wants a Confirmation , we ſhall beg leave 
to lay before your Lordihips a black Catalogue of 
Prophaneneſs and Blaſphemy , not fit to be heard 
more than one. 

As to the Dangeis proceeding from Vice and Im- 
morality, the Laws of the Land, and the many Pro- 
clamations iſſued our by Royal Authority upon that 
Occaſion, are an undeniable Evidence of the growing 
Danger to the Church on that Head, and of her 
Majeſty's ſpecial Care to ſuppreſs and prevent that 
Danger. In the Cloſe of thoſe Proclamations Her 
Majeſty declares Her Royal Reſolution to puniſh all 
manner of Vice, Immorality and Prophanenels in 
Perſons of all Degrees whatſoever, and particularly 
in ſuch as are near her Royal Perſon; and theſe Pro- 
clamations are ordered to be read by all Miniſters 
in their reſpective Congregations at leaſt Four 
Times in every Year; and they are directed to incite 
and ſtir up their Congregations to, the Practice of 
Piety and Virtue, and the avoiding all Immorality 
and Prophaneneſs. My Lords, hard is the Fate of 
Miniſters, if they muſt reprove Prophaneneſs in 
Men of all Degrees under Her Majelty's Diſplea- 
ſure; and yet if they once happen to mention Men 
of Characters and Stations in their publick Diſcourſes, 
that too muſt be made one Part of an Impeachment 
againſt him. 

My Lords, It was faid indeed by a Learned 


Manager, that the Pulpit was not a proper Place tor 


Complaints of this Nature ; that rheſe things ought 
not to be ſpoken of in Publick, unleſs they could 
be prov'd ; and if they could be prov d, thoſe that 
are known to be guilty,ſhould be ꝓroſecuted in a due 
Courſe of Law. But, my Lords, I humbly appre- 
hend it to be the Duty of a Miniſter of the Goſpel 
zo be inſtant in ſeaſon, and out of ſeaſon; to exhort 
and rebuke with all Authority, and without Di- 
ſtinction. This their Holy Function obliges them 
to do, and the Dignity of that Function does and 
ought to protect them in the Performance of that 
Duty; but that Miniſters ſhould be obliged to pro- 
ſecute every Offender in a Court of Juitice, is not 
yet known to be any Part of their Office; and he 


that at any time ſhould take that Part upon him, 


would hardly avoid that Imputation which many 
People are ready to lay upon the whole Profeſſion. 
In the next Place, your Lordſhips will confider 
whether the Dangers mention'd in this Sermon are 
not ſuch as have in all Ages, and under the beſt 
Princes, inſeſted the Chasch, ... 
I appeal to the Reverend Bench of Biſhops, 


whether even in the Apcſtles Time there were not 


Men of unſtable Minds crept in among them ; ſome 
carried about with every wind of. Doctrine, deceiving, 
and being deceio d ; others.teaching for Doctrines the 
Tradniens of Men ; and whether in the immediate 
ſucceeding Age the Church was not miſerably rent 
and divided by factious and ſchiſmatical Impoſtors. 
Their Lordſhips well Know that the pious Care of 
Chriſtian Emperors was not able to prevent the 
- tpicading of old Errors, and the continual ſpringing up 
of new ones; neither has Her Majeſty s peculiar Piety 
and cal prevented many Inſtances of Prophaneneſs 
and Iirsligion under Her happy Adminiſtration ; 
bur certainly no Inference ought to be made from 

an Hiſtorical Account, or bare Mention of ſuch like 

' Perils of the Church, as if that was intended to ar- 
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raign the Adminiſtration of thoſe Princes in whoſe 
Times they happen'd. 5 : 
My Lords, That there are ſuch Dangers attend- 
ing the Church, even under her Majeſty's happy 
Adminiſtration, needs no other Evidence than that 
Form of Prayer which is by her Majeſty's Authority 
directed to be uſed in all Churches ; in which we 
beſeech God, Thar no Sedition may diſturb this State 
nor Schiſm diſtrac this Church ; and that be would 
groe us all Grace ſeriouſly to lay to Heart the great 
Danger we are in by out unbatfy Diviſions. My 
Lords, this Prayer is enjoin d to be uſed by publick 
Authority; and particularly mentions the great 
Danger of the Church, in being at this Time di- 
{tracted with Schiſm; and I muſt ſubmit it to your 
Lordſhips Conſideration, how hard it is that a Mi- 
niſter may not from his Pulpit mention thoſe Dan- 
gers. without Offence, which he is ſpecially com- 
manded to pray againſt in his Deſk. 8 


Mr. Dodd. We ſhall beg Leave to produce ſeye- 
ral Books, wherein there are the ſtrangeſt Opinions 
that perhaps your Lordſhips ever heard of: And we 
ſhall firſt confine ourſelves unto them which relate 
to Blaſphemy, Irreligion- and Hereſy, which we 
confeſs are not pleaſant to be heard, or fit to he 


publiſh d, it it were not abſolutely neceſſary for the ; 


Doctor's Detence. | 

Mr. Phipps. My Lords, We begin with ſome 
Miſcellaneous Tracts, publiſh'd by Mr. Edmund 
Hickeringill. And we ofter them firſt to your Lord- 
ſhips Confideration, becauſe he was a falſe Brother; 
and we think his Tracts will juſtify the Doctor in 
what he hath ſaid in relation to the Church being in 
Danger, from the Blaſphemy and other enormous 
Crimes mention'd in his Sermon. | 
Mr. Dee. It's in Page 12. 


© Clerk reads.| The ſecond Pre- 

tender to Infallibility is the Bible; Part 1. p.12, 
and that Iadmit coo, ſo ſoon as tis 
agreed which Chapter and Verſe is God's Word, and 
which not, and why. -For as for ſome Verſes and 
* Clauſes in the Holy Bible, the very Penmen there- 
of did not ſometimes know very well whether the 
* ſame were the Dictates of the Spirit of God, of 
no. - Sometimes they write ---- Ihe ſaith the 
Lord and not I, but the Lord Commands, fo 
and ſo: And then again in a Qualm or Quandary, 
« modeſtly prerend ro gueſſing: I think alſo, ſuys 
« St, Paul, that I have the Spirit of God. 5 


Mr. Thompſon. My Lords, Upon what is offer'd 
to be given in Evidence, the Managers apprehend 
there is ſomerhing that will require their Confidera- 
tion, and they deſire to withdraw. 


c 
. 
. 
c 


Accordingly the Managers withdrew, and then the 
Lords adjourned to their Houſe above; and in a 
ſhort time their I ordſhips being returned, and 
ſeated as before,and the Managers being returned 
to the Place appointed for them at their Lord- 
ſhips Bar, Proclamation for Silence was made 
by the Serjeant at Arms. 


Mr. Thompſon. My Lords, The Managers have 
conſider d the Nature of the Evidence open d by the 
Council; and without troubling your Lordihips to 
obſerve how material it is for the Priſoner's Defence, 
ſubmit it to vour Lordſhips, whether ſuch impious 
and blaſphemo!'s Paſſiges as the Council were 
aſham'd to 1epear, ihall be republiſh'd in ſo ſolemn 
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Lordſhips. 


Lord Chancellor. Gentlemen, You that are of 


| Council for the Doctor may proceed in your Evi- 
I Jence as you {hall think proper. 


; Mr. Dodd. My Lords, 


were not neceſſary for our Defence; but we think 


e muſt own there are 
1 Multitude of Sentences never to be repeated, if it 


7 ir ſo material for the Doctor's Defence, that we 


£ FF ee T 2 
© Or rs FRA A I IE ty P 


n 


. 
1 


8 


* n 4 
* © n a> 3 
n 2 


I T - F OB 3 
„ Oe OED: ATR r 
= ne he — T4 ts” 
2 b I 


dare not depart from it without your Lordſhips 


der. 
9 Phipps. My Lords, The Reaſon that Learned 
Gentleman gave againſt reading them, is the very 
Reaſon we offer for reading them; for the Doctor 
aſcribes the Danger of the Church to thoſe Blaſphe- 
mies and impious DoQrines and Tenets, that are ſo 
frequently publiſhed and which call tor God's 
ſudgments on the Nation. 

Mr. Dee. My Lords, We defire he may read in 
the ame Book he was reading before. 


erf reads. | For Sabbathiſing. The 
Ibid. p. 17. Sabbath, Oh the Sabbath called by 
| * the cunning Prieſtcraft, not by the 
Holy Scripture, the Lord's Day, to recommend it 
© the better to the unthinking Mob.----Of all the 
© other Seven Days the Prieſt's beſt Market-Day to 
© put off his Wares, and turn them into Money. 
Family Duties are the next plauſi- 
Id. p. 21. ble Piece of Prieſtcraft Divinity, I 
mean Praying with the Family, (not 
that I condemn it) tho our Bleſſed Saviour ſeems 
to condemn it by his Practice and Preaching. | 
* Saying Grace, an univerſally cry'd 
bid. p. 23. up Piece of Divinity, Superſtition, 
| © of Prieſtcraft; for we never read 
that Chriſt or his Apoſtles ſaid Grace, either be- 
fore Meat, or after Meat. | 
| King Saul found to his Coſt, that 
Did. p. 50. he had better have diſpleaſed all 
| * Iſrael, than Samuel! the good High- 
© Prieſt ; and had better have rent the Cloaths off 
from his own Back, than have rent Samuel 's Cal- 
* ſock.----It fretted the good old Gentleman; and 
in a Paſſion he faid, God hath rent from tbee the 
Kingdom alſo, and hath given it to thy Neighbour 
that is better than thou. 
© Then the Lord anſwered, Take an 
Did. p. 5 1. Heifer with thee, and ſay I am come 
© to do Sacrifice to the Lord. The 
policy of Heaven, we ſee, jumps with our late 


* Covert to hide a Plot. | 
* His Kingdom, which was given 
Did. p. 52, to David, becauſe he was a Man after 
53. * God's own Heart, (not in Hol ineſs, 
© that is not meant; for beſides his 
* Adultery and Murder, his many other Sins, and 
* curſing his Enemies to the Pir of Hell, is unac- 
* countable) but after God's own Heart is a Hebra- 
* iſm, and in Eneliſh ſignifies as much as a Man for 
my Turn, he will kill and ſlay as the Prieſt direQs, 
by Orders receiv'd from Heaven; he will fulfil all 
my Will, ſaith the High- Prieſt. | 
: * I can by no means perceive that 
Bid. Part 2. © this Commiſſion to Teach, Baptize, 
P. 4. Excommunicate, or Abſolve, does 
* Pxpperly or more appertain to a 


rey Fryar, or any Black Coat, more than to a 
Grey Coat cr Layman, 
Vol. IV. 
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a Manner, by reading them in Evidence before your 


* Prieftcraft in this, to make Religion the common 
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Io ſay, the Uſe (being for God's 

Service) ſanctifies it : So may a Meet- Ibid. b. 14. 
ing - Houſe, a Tabernacle, or my 

* Dining-Room be conſecrated, when we pray and 
« preach there, or ſay Grace there, pro hac vice; 
and vice verſa, it is unconſecrated when Dinner- 
time comes, or the Punch-Bow!l. 


Mr. Dee. The Rights of the Chriſtian Church is 
the next Book we ſhall offer to your Lordſhips. 


* Clerk reads.) At the Cloſe of the 

Supper, the great Meal with them, Page 105. 
* the Maſter of the Feaſt diſtributed 
* among his Gueſts ſmall Pieces of Bread ; and ha- 
* ving firſt drank of the Grace-Cup, deliver'd it to 
be handed about: To which Chriſt, who inſtituted 
no new Rites, ſuperadded the Remembrance of 
his Sufferings; and directs his Diſciples, as often 
as they did this, that is, Celebrate ſuch Feſtivals, 
* and cloſe them with the Poſt-cenium, to com- 
* memorate him after this manner. 

Does not every one, as well as 

the Miniſter, equally apply the id. p. 108. 
Bread and Wine to the ſame Holy 

and Spiritual Uſe, in commemorating the Benefits 
received by our Saviour, and in offering up the 
* ſame Prayers, and deſiring the ſame Bleſſings ? 
And whoever does this with a due Application of 
Mind, rightly conſecrates the Elements for himſelf, 
* ſince this is the only Conſecration they are capable 
of: Any thing further than this may 1ather be 
called Conjuration than Conſecration. 


Mr. Dee. The next Book we offer to your Lord- 
ſhips is Blownt's Oracles of Reaſon, 


* Clerk reads.) Reaſon is able to 
* furniſh us with enough to make us Preface, p. 3. 
* happy, and that is as much as we 
* need care for, 

* When he made his Cavalcade Ibid. p. 165. 
upon A/inego, they extoll'd him as 
the Deſcendant of King David; but his untimely 
: ALY and Death, together with his Neg- 
* leet to improve the Inclination of the People to 
* make him King, did allay the Affections of the 
* Jews towards him. | 

It ſeems a very cruel and very Ibid. p. 49. 
© hard thing in this reſpect, that God 
* ſhould be ſaid to have tormented, nay, and ruin'd 
Mankind, for ſo ſmall a Fault; and that too com- 
mitted thro the Levity of a Woman's Mind. 


Mr. Phipps. The next is Dr. Burnet's Archeo/vgia 
Sacra. 


* Clerk reads.) Id utiq; videtur grauiſſim im, & 
* aſperrimum in hac Narratione, quod Gentem hu- 
* manam plexiſſe, imo perdidiſſe dicatur Deus ob rem 
* exiguam, & fæminilis Ingen levitate perpetratam. 


Mr. Phipps. The next is, An Account of the 
Growth of Deiſn. f 
But ſince the Goſpel Simplicity 
* has been worn off, the Prieſts of all P. 191, 192, 
Churches have agreed, firſt, That 193. 


A 


ĩt isneceſlary for all Chriſtian Peo- 


* ple to communicate at the Lord's Table. Secondly, 
* That this Sacrament cannot be rightly celebrated 
without the Aſſiſtance of a Prieſt, who muſt con- 
* ſecrate the Elements to the Uſe for which they are 
* delignd ; whereby the Prieſt is made abſolutely 
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© neceſſary to the very Being of the Sacrament. 
© The Prieſt alſo making himſelf Judge of every 
© one's Preparation for this Sacrament, has it in his 
power to admit to a Participation whom he thinks 
© fit; as likewiſe to exclude whom he pleaſes from 
this neceſſary Means of Salvation: And hereby 
© he is enabled to make his Terms with his People, 
© who muſt be contented to fave their Souls upon 
* what Conditions he will admit. No wonder, 
© then, that ſo great a Noiſe has been made con- 
© cerning this Sacred Commemorative Repalt. 


' © That Chriſtian Communion which you read of as 


practiſed in the Apoſtles Days, was nothing elſe 
but a Religious Converſation of Chriſtians one 
* amongſt another. "Twas for Society-ſake that 
they went from Houſe to Houſe, that they eat 
© and drank together frequently.---- Now it's plain, 
that this ſort of Religious Converſation may be 
kept up among Chriſtians without either Prieſt 
© or Altar, or any ſet Form of Prayer, or Praiſe. 
© Tt was long after the Apoſtles were dead} and 


buried, before the Temples were built, or Altars 


< erected, or ſet Orations were made to the People in 
Churches. And what it you ſhould further con- 
« fider, if there be any Part of this Primitive Church- 
© Communion that might not have been performed 
© by a Woman as well as a Man?---- When the Pri- 
© mitive Chriſtians met together to break Bread, 
« from Houſe ro Houſe, had any of theſe Women 
« craved a Bleſſing on that Bread, we have no Rea- 
« ſon to doubt but that God would have heard her 


„Prayer. 


Mr. Phipps. The next is, A Letter concerning 
Embufiaſm. | 
| © Clerk reads.| Is the doing Good 
Page 59, for Glory's ſake ſo Divine a thing? 

© Or is it not diviner to do Good even 
* where it may be thought inglorious, even to the 
* ungrateful, and to thoſe who are inſenſible of the 
Good they receive? How comes it then, that 
* what is ſo divine in us ſhould loſe its Character in 
© the Divine Being? And that, according as the 
* Deity is repreſented to us, he ſhould more reſem- 
© ble the Weak, Womaniſh, and Impotent Part of 
: our Nature, than the Generous, Manly and Di- 
vine 

One would think it were eaſy to 
Ibid. p. 60. *© underſtand, that Provocation and Of- 
* Fnce, Anger, Revenge, Jealouſy in 
Point of Honour, or Power, Love of Fame, Glory, 
© and the like, belong only to limited Beings, and 
* are neceſſarily excluded a Being which is perfect 
and univerſal. 
| It is Malice only, and not Good- 

Bid. p. 61. * neſs, that can make us afraid. 

| * So that we have only to confider, 
Ibid. p. 62. whether there be ſuch a Thing as a 
: * Mind that has relation to the whole, 
or not: For if there be no Mind, we may com- 
fort our ſelves however, that Nature has no 


* Malice. 
For no Body trembles to think 
Ibid. p. 63. that there ſhould be no God, but 
that there ſhould be one. 
Ibid. p. 69. © I am not a Divine good enough 
to reſolve what Spirit that was which 
proved ſo catching among the ancient Prophets, 
« that even the Prophane Saul was taken by it. 


Mr. Phipps. The next is, A Brief, but Clear 
Confutation of the Doctrine of the Trinity. 


8 Anne 


* Clerk reads.] The Divinity attri- 
* buted to the Son and Holy Ghoſt, is Page 9 
* unſcriptural and Idolatrous. : 

* This one Fundamental falſe Prin- 1b;4 p. 10 
* ciple, as well with ems and Turks, os: 
* as Heathens, has done more Miſchief to Chri. 
* ſtianity than all our other Errors beſides. 

For my part, I declare I ſhall ne- 
ver more admire at the Abſurdity of Lid. p. 11 
* either Papiſts, _ or * 0 i 
© be they as groſs as they will, 1 am ſure they w; 
© never be able to exceed this Doctrine. 2 

To be ſhort, Trinitarianiſm is Po- 
* lytheiſm, and Idolatry ; if there be 1bid, p, 14. 
* any ſuch thing in Nature. 

© Revelat. +7. 5. And upon ber Forehead was 2 


* Name written, Myſtery, Babylon the Great, the ; 


Mother of Harlots, and the Abominations of the 


Earth. And to what I pray, in Popery can that 3 


Word Myſtery there ſo properly relate, as to the 
© Trinity ? 3 
Mr. Phipps. The next is, Brief Notes on the 
Creed of Athanaſius, 
* Clerk reads.) A Belief in theſe 
Points, that have been always con- Page 7, 
* troverted in the Churches of God, is 
in no degree neceſſary, much leſs before all 
things. 


„And now I appeal to all Men that have any 1 
Freedom of judgment remaining, whether this 
Creed is fit to be retain d in any Chriſtian, much © 


© leſs Proteſtant and Reform'd Church? Since it 


* ſubverts the Foundations nor only of Chriſtianity, 1 
but of all Religion, that is to ſay, Reaſon and 


© Revelation. 


Mr. Dee, There is a Book mark'd with the Let- 
ter L, call'd, An Account of the Growth of Deiſn. 


* Clerk reads.) Many DoQtrines are 
made neceſlary to Salvation, which Page 17, 
it's impoſſible to believe, becauſe 
they are in their Nature Abſurdities. I reply d, 
that theſe things were Myſteries, and ſo above 
our Undeſtanding. But he aſk d me, To what 
End could an unintelligible Doctrine be revealed? 
* Not to inſtruct, but to puzzle and amuſe. 

One of my old Acquaintance al- 


G K 6 


La 


ways thought the moral Part of the Ibid, p. 22. 7 


Bible very good; but then he alſo 
* thought that by the Strength of his own Reaſon 
he could have written as good a Moral himſelf. 

* If you look over the State of Re- 
* ligion,s as it ſtandeth in Chriſtendom, Ibid, p. 24. 
there is no Church whatſoever which 
* Will accept you as a Member of its Communion, 
but upon ſome particular Terms of Belief, or 
Practice, which Chriſt never appointed, and it 
* may be ſuch as an honeſt and wiſe Chriſtian can- 
not conſent to. It looks like a Trick in all 
* Churches to rake away away the Uſe of Mens 
* Reaſon, that they may render us Vaſſals and Slaves 
* to all their Dictates and Commands. But what 
* greater Slavery than to force on Men a Belief of 
* {uch Things as neceſſary to Salvation, of which 
it's not poſſible to form an Idea? Though 1 am ſa- 


* tisfied there is no ſuch Thing as a Change of 


* Bread into the Fleſh of Chriſt, yer I can form an 
Idea that ſuch a Thing may be, that the ſame 
Power that changed Earth into a Man, may change 
Bread into Flelh ; but I can frame to my ſelf no 


Idea of what your Church teacheth in the Sacra- 
* ment, 


oy 


17ꝛ⁸. 
* ment, That the Body and Blood of Chriſt are veri- 
* ly and indeed taken and received of the Faithful : 
* And when I ask, how can this be underſtood by a 
© Proteſtant who believeth that there is no other 
Body but that of Bread? I am told that the 
Church means it in a Spiritual Senſe. Now I have 
* try'd, and · find it impoſſible for me to form to my 
« ſelf an Idea of a Body verily and indeed in a Spi- 
« ritual Senſe. | | 

* Your Church will require me to 
believe other Abſurdities as bad 
as theſe; as that Kings and 
Biſhops have Divine Right to that Power which 


Ibid. p. 25. 


© they exerciſe over us; whereas with my own Eyes, 


©] ſaw our great and gracious King accept the 
© Crown of England as the Gift of the People. And 
I ſee as plainly that Biſhops are an Order of Men 
© of their own (not of Chriſt's) making. 
I can find no Footſteps of any ju- 
Ibid. p. 26. riſdiction given to the Twelve over the 
* Seventy, or indeed over any Body 


©clfe. 
Mr. Dee. The next is, The Hiſtory of Religion. 

| * Clerk Reads.| Strange and puz- 
Pag. 310. * Zling Methods of religious Cere- 
* rronies and Myſteries, and of vari- 
© ous Rights of ſacrificing, good* for nothing but to 

* confound and diſtract the Minds of Men. 
| © In very deed, Creeds were the 
Did. p. 312. Spiritual Revenges of Dillenting 
| * Parties upon one another, f 


Mr. Dodd. The next is Aſzy/'s Argument. 


* Clerk Reads.| God told Adam, 
© that if he did eat he ſhould die; 
the Devil told Eve, that they might 
© eat and not die; and theſe were the firſt Words 
* ſpoken to Man by God, or the Devil; upon the 
ruth or Falſhood whereof, the very Beings of 
© them both were to depend for ever: For which 
ever of them could maintain the Truth of his 
Word againſt the other, he muſt have been God, 
and the other the Devil. And therefore God, 
having turn'd the Lie upon the Devil, he is from 
© thence call'd a Liar from the Beginning, and the 
© Father of it, and will never be believed again for 
© ever. God could not have diſpenſed with his 
Word, without complimenting the Devil with his 


© Godhead. 
Ibid. p. 82. believe of Chriſt, or in Chriſt ? 
Anſto. Why, we believe him for 
© our Saviour. Save you! from what ? Why, from 
© our Sins. Why, what Hurt will Sin do vou? 
Why, it will kill us. How do you know? Why, 
* the Law of God faith ſo : In the Day thou eateſi 
* thereof , thou ſhalt die. Why, but then will 
not this Saviour ſave you from this Law, and from 
this Death? No, hell fave us from Sin. Why, 
© then it ſeems you have got a Pardon for Horſe- 
Stealing, with a Non-Obſtante to be hanged. Do 
* but ſee now what a Jeſt you have made of your 
© Faith. And yet I defy the Order of Prieſthood to 
form a better Creed than this, without admitting 
* the Truth of my Argument, or {to make Senſe of 
their own Faith without adding mine to it. It's 
much eaſier to make a Creed, than to believe it 
© after it's made: Nor can any Man really believe 
* any Part of the Goſpel that doth nor believe it at 
all. For it is a Doctrine ſo dependant upon it ſelf, 
that unleſs we know the whole of it from the Be- 
Vol. IV. 


Pag. 36. 


What is it that you do, or would 
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and the Infection of Fear contracted upon 


V1 907 
a ginning to the End, we can't know the Uſe and 
eaſon of any Part of it. Wherefore ( notwith- 

* ſtanding this Inundation of Death in the World, 
Man 
; from hence) I am not aftrighted from re- aſſuming 
my Aſſertion at the Beginning, That this long 


Poſſeſſion of Death over Man, is a Poſſeſſion a- 


* gainſt Right. N 
, * Behold, .ye Deſpiſers, and won- 

der! Wonder at what? Wonder to 1614. p. 97. 
* ſee Paradiſe Loſt, with the Tree of 
* Life in the midſt of it! Wonder and curſe at A- 
7 dam for an Original Fact, who in the Length of 
one Day, never ſo much as thought to put forth 

his Hand for him, and us, and pull, and eat, and 
* live for ever. Wonder at, and damn your ſelves 
* for Fools of the laſt Impreſſion, that in the Space 
© of 1700 Yeats, never o much as thought to put 
forth our Hands every one for himſelf; and ſeal 
* and execute the Covenant of Eternal Life, and live 
* for ever. | 

To be even with the World at 

once, he that wonders at my Faith, 161d. p. 98. 
* I wonder at his Unbelief. And ſtare 
* at me as long as you will, I am ſure that neither 
my Phyſiognomy, Sins, nor Misfortures , can 
make me look ſo unlikely to be tranſlated, as my 
* Redeemer was to be hanged. 


Mr. Dee. The next is a Book call'd, Chriſtianity 
not Myſterious. 

* Clerk Reads.] God himſelf, nor 
*any of his Attributes are Myſteries Pag. $0. 
to us for want of an adequate Idea: 
* No, not Eternity. 

As far as any Church allows of LS 
* Myſteries, ſo far it is Antichriſtian, Bid. p. 107. 
and may with a great deal of Ju- | 
* ſtice, though little Honour, claim Kindred with 
* the Scarlet Whore. 

* For to ſpeak freely, Contradi- , 
ction and Myſtery are but two Em- Tb. p. 134. 
* phatick Ways of ſaying nothing. | 

* ContradiCtion expreſſes nothing by a Couple of 
* Idea's that deſtroy one another; and Myſtery ex- 
. _ nothing, by Words that have no Idea's at 

all. 

It will not be amiſs to lay down 
a ſhort Parallel of the ancient Hea- 
© then, and new-coin'd Chriſtian 
« Myſteries. And I ſhall endeavour fo to do it, as 
to make it evident they were one in Nature, how- 
ever different in their Subjects. 


Mr. Dee. The next is Sermons and Eſſays of 
Mr. Whiſton's. 


© Clerk — When the Sri 
© ptures ſpeak of the one God, or Page 213. 
© of one God, they plainly and di- 


Did. p. 156. 


ſtinctly mean, one Original Fountain and Author 


* of all Beings whatſoever; or mean thereby one 
Supreme God, the Father only. 

The Moderns call d theſe three | 
© Divine Perſons but one God, and Ibid. p. 215. 
© ſo introduced at leaſt a new, and G 
© unſcriptural, and inaccurate, if not a falſe Way 
* of ſpeaking in the Church. 


Mr. Dee. He makes it an Errata, that he has 
nam d the Trinity, and put it out of the Book. | 
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£ Clerk Reads.] Errata, Pag. 123. 
© lin. 23, 24. To whom with the 
© Father, and the Holy Ghoſt, read, 
© in the Holy Ghoſt; and dele Three Perſons and one 
© God. 


Mr. Dee. The next is, The Unreaſonableneſs of 
makings and impoſing Creeds. So 3 
© Clerk m_ — 5 what Ls 
14, 15. and Articles of Faith can ro- 
= - © duced that are not doubtful Rog 
« diſputable? That which goes under the Name of 
© the Apoſtles not excepted. It being neither of un- 
* doubted Authority, nor indiſputable, or unambi- 
* guous Senſe in ſome Articles thereof; though it 
© be generally received by Chriſtians and as venera- 
* rable for its Antiquity, and profeſſed, or rather 
© ſaid, by all, even thoſe who underſtand not what 


7 


© they fay when they recite it. | 
Mr. Dee. The next is, An Account of the Growth 


Did. p. 415. 


of Deiſm. 


* Clerk Reads.) If thoſe Wri- 

* tings which they call Holy Scrip- 

| * © tures are of their Side, as they 

all ſay they are, I make no doubt, but they are of 

© their own Inventing. And if Jeſus Chriſt their 

© Patron laid their Foundation of thoſe Powers, 

* which both Papiſt and Proteſtant Clergy claim to 

© themſelves, from under him, I think the old Ro- 

* mans did him Right in puniſhing. him with the 
© Death of a Slave. | 


Mr. Phipps. We ſhall next ſhew ſome Papers 
that reflect on the Church and Clergy ; and ſhall 


Page 25. 


firſt offer to your Lordſhips Conſideration the 


Rights of the Chriſtian Church. 
| * Clerk Reads.] Not only an in- 


Page 47. 
* © nication, but of Ordination in the 


« Clergy , is inconſiſtent with the Magiſtrates « 


Right to prõtect the Commonwealth. 
The Scriptures no where make 
Ib;d. pag. 104. the receiving the Lord's Supper 
| from a Prieſt neceſſary ; nay, not 
one Inſtance of the Laity's receiving it ſo can be 
produced from thence. 

* It can belong only to the Peo- 
ple to appoint their own Eccleſi- 
* aſtical Officers. - It's an in- 
< herent fundamental Right of all Communities. 

* None pretend to impoſe a Con- 
* ductor or Director on another in 
* Temporal Affairs, but every one 


Ibid. pag. 237- 


s left to manage them, as he thinks beſt for his 


© own Intereſt, as being preſumed to underſtand it 
better than another; and therefore is to chuſe his 
* own Lawyer, Phyſician, Brewer, Baker, Cc. and 
© by the ame Reaſon he ought to chuſe his own Spi- 
© ritual Conductor. | 
| It's abſurd to imagine every 
© Chriſtian is not capable of ſuch 


1654. page 13). 
& - Circumſtances, as praying aloud, 


—” diftributing the Bread and Wine , or ( according to 


the preſent Mode) of ſprinkling an Infant, and re- 
* peating a ſer Form of Words. 

* Have they not inſerted this 
© Power of theirs in an Article of 


Ibid. pag. 402. 
55th the Creed, commonly called the 


| © Apoſtles, vis. I believe the Catbolick Church? 


Mr. Dee. We ſhall next offer the Review. 
A 4 | 


The Tryal of Dr. HENRY SACHEVERELL. 


* by Fire from Heaven. 
I 


© dependent Power of Excommu- 


8 Annæ 
* Clerk reads.] Whether our Fa- 

* thers had a Neceſſity to make Vl. 2. N. 112 
* thoſe excluſive Laws, and impoſe as 5p. 447, 448. 
* neceſſary their indifferent Things, BOY: 
* acknowledeg'd to be ſo, as Terms of Communion - 
* Nor is this all, but ſuppoſing they had, which ne- 
* yertheleſs I do not grant; then this Addreſs is fur. 
* ther preſsd to your Lordſhips, to examine whe. 
* ther that Neceſſity does yet continue, or no? Pi. 


ther of which will be the ſame Thing. For if 


there either was not a Neceflity at the Time of 
* their Enacting, or that Neceſſity does not yet re. 
* main, let which will Open to fall out, the AR of 
© Uniformity , impoſing ſuch and ſuch indifferent 
Things, as Terms of Communion , will appear 
* Scandalous to the Church, Injurious to the publick 
Peace, and a Grievance to the whole Nation. 


Left it become a new, proverbial Zeſt, Ibid. Vol. 3 
To be as wicked as an Engliſh Pri i. Numb. 25. 
DO P. 106. 


I cannot but tell him, ſhould 
„ publiſh the Matters of Fact Ibid. Numb 
* which I am Maſter, of, with Re- 27. %. 109, 
ſpect to the High- flying Gentle- 


© men of the Clergy; ſhould'I give a faithful Ac- 
count of the moſt infamous and ſcandalous Beha- 


* yiour, the Notorious Lives, the Beaſtly Exceſſes 
© and the furious Treatment of their Brethren the 
Diſſenters, which on a ſmall Search I have been ac- 
* quainted with; the Interior Clergy of his Party 
would appear the moſt wretched, provoking, abo. 
* minable Crew, that ever God offered to live un- 
* pnniſh'd, ſince he deſtroyed Sodom and Gomorrha 


f Words could be made Trea- Ibid. Vol. 2. 
* ſon, one third at leaſt of the Infe- Numb. 105, 
a 3 Clergy in England would be p. 418. 
hang d. 

* I again appeal to you, Gentle- Lid. Vol. 2. 
men, Whether, generally ſpeaking, Numb. 36. 
all over this unhappy Nation, the p. 142. 

* Clergy are not, Three Parts in 

Five, in a cloſe Conjunction with the Enemies 
* of the Church's Peace, and the profeſs'd Enemies 
of the Government? 

* Others, not ſo directly, but alto- 
* gether as fatally, and tending to the 
* ſame End, with ſubtle Deſigns ro Numb. 118. 
* divide and amuſe the People, by p. 471. 

* Preaching, Writing, and Printing, 

* endeavour to revive the ſaid exploded Doftrines 
* of Non-Refiſtance , and abſolute uncondition'd 
Obedience, as things the People of England ought 
to think themſelves oblig'd by; which tho in 
* themſelves of no force, yet manifeſtly tend to un- 
* ravel the Conſtitution , to invalidate the Queen's 
„Title to the Crown, and deſtroy the legal Autho- 
* rity of Parliaments in the Nation. An eminent 


Bid. Vol. 6. 


* Proof of which is now depending before the 


* Houſe. 
_ *Drunkenneſs, Oaths, and abomi- 


© nable Lewdnefſs ; Ignorance, Negli- Did. Numb. 


* gence, and ſcandalous Inſufficiency ; 93. P. 371. 
* abhorr'd Error, Deiſm and Socinia- 
* niſm, have over-run the Clergy. 
* You know the Church he means | 
is High-Church, which is a Fidti- Obſervator, 


* on, a Church of the Brain, ſup- Vol. 4. Num. 


© ported by a little, infignificant, tri- 89. 

* fling Number of Brainleſs People; | 

*and the People of England are no more cn d 
* about 
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about that Church, than about the Inſtitutions of 
Government laid down in Moors Utopia, Harring- 
© zon's Oceana, or Bacon's New Atlantis; and all the 


Canons, Rites, and Ceremonies of that Church are 


© no more to be conſider d by you, or me, than ſo 
many Ballads, or Duc&k-Lare Penny Hiſtories. 
* The Univerſities have large En- 

Ibid. Numb.67, © dowments, which I fancy may be 

better employ'd for the publick 
© Good than at preſent, Let you and I Vote them 
* uſeleſs. 
© Country-M. With all my Heart, Maſter, 


Mr Dodd. My Lords, The next Thing we 


ſhould go upon, is to ſhew ſeveral Paſſages which 
refle& upon the Queen, the State, and Miniſtry ; 
there are Five or Six Inſtances which we ſhall read, 
and then we ſhall have done. 


Clerk reads.| In ſhort, if Jure 

Review Divino comes upon the Stage, the 
Vol. 2. Numb. _ © Queen has no more Title to the 
80. P. 519. * Crown than my Lord-Mayor's 
* Horſe : All the People are bound 

* by the Laws of God to depoſe Her as an Uſurper, 
and reſtore their Rightful and Lawſul King James 


© the Third. . 
The Line of all the World 
hid. Vol. 3. © fam'd for Blood, and that had 


Numb. 122. ravag d the beſt Families of the 
5. 486. * Kingdom. 

* Ever fince the coming of King 
Thid. Vol. 2. James the Firſt to the Crown, 
Numb. 43. * this Nation has been perplex'd 
p. 170. * with Diviſions, Uneaſineſſes, Op- 


* preſſions and Murmurings, both 
© in Sovereign and Subject. 

Either the Diſſenters had Rea- 
lhid. Numb. * ſon for former Diſcontents, and 
44. P. 174. 


* Reaſon to complain of Oppreſſi- 
; | © on, Perſecution, and Infringment 
© of Privileges, or they had not. If they had; 
© the Church was cruel, and the State unjuſt before, 
in laying thoſe Loads upon them. If they had 
©* not ; both Church and State were infatuated and 
© delirious, in granting them the Toleration, and 
© Liberties ſince conceded. 

* If the next Parliament ſhould 
bid. Numb. Om the Steps of the laſt, the 
46. p.181, * Nation, in my Opinion, will be 
* ſo much nearer that Criſis of 
Time, when Exgliſb Liberty being brought to the 
* laſt Extremity, muſt open the Magazine of Origi- 


* nal Power. 

What can be ſaid for Members 
Ibid, Numb. * fitting in the Houſe to do no- 
27. P. 106. * thing ; making long Speeches 


* without Meaning, and Voting 

Bills without Deſign to have em pals ? 
* The Balance between 41 and 
Ibid. Numb. 88 will appear to run againſt 
123. P. 489. him; and the Difference between 
| * the dry Martyrdom of King 
* Fames, by his Paſſive Obedience Church-SubjeQs, 
and the wet Martyrdom of King Charles the Firſt, 
* by People that never made any ſuch Pretence, will 
appear fo ſmall, that it's not worth Dr, D----'s 

* while to meddle with it. 

Country- M. Pray, Sir, are 
Obſervator, * there a great many of thoſe 


Vol. 2. Numb, * People alive, that cut off the 
89. © Heac of King Charles the Firſt? 
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an 3 
0% No, no; they are dead and gone à 
long Time ago. However, the Story ſerves ſome 
Men as Raw-head and Bloody-bones, to affrighten 
* ſome, and calumniate others. Now, for my part, 
I know nothing of the Buſineſs of King Charles J. 
* I was horn fince the Reſtoration ; and I have ſo 
* high a Value for the Prudence and Juttice of our 
* Forefathers, as not to condemn any of their Acti- 
* ons for the common Good. We are unKind to our 
ſelves in cenſuring the Juſtice of our Forefathers 
Actions, and thereby do give a Handle ro our 
; Succeſſors to cenſure ours. Did our Forefathers 
detruncate the Father? Did not e depoſe the 
Son, and put one more Righteous in his ſtead ? 
* Did we not diveſt him of all his Rezalities, and 
* make him a Fugitive on the Earth ? And may not 
* future Ages examine the Difference berween the 
* Decollation and the Abdicxion ? 

* I recite this, to let you know 
the Encouragement the Papiſts 15. Vol. 4. 
have had in this Reign; when Numb. 97. 

* by their Intereſt they can get ſuch 
as write againſt them proſecuted, Cc. 
Should I tell you, honeſt Coun- 
* tryman, the Accounts I have had Ibid. 
of the Numbers of Popiſh Prieſts | 
* and Emiſhries come into Exgland the firſt Two 
* Years of Her Majeſty's Reign, it would make 
* your Hair ſtand on End. 

* They would have but a ſorry 

Foot Soldier of the Obſervator. Ibid. Vol. 2. 

* -- - - And yet J have been where Numb. 15. 

* thoſe People that would ſend me | 

* durſt not come, and where perhaps I have com- 
* manded better Men than themſelves. It has been 
* my Fortune to be in a fighting Army, under a Ge- 
* neral that we now dearly want; who did not uſe 
* to return from the War, /ine Qade Vitor, and 
< _ ride in Triumph over his Queen on a Me- 
* dal. | 

* I am ſorry that the Folly of 

* ſome, and the Bribery of others, Ibid. Vol. 3. 

* have brought us into ſuch ama- Numb. 99. 

* Zing and diſmal Circumſtances, 

* that either our Liberties mult be loſt, or be main- 
* taind by a Body that is neither of us, nor 
* from us, | 

* I ſhall produce my ſelf as an | 
Example of the Arbitrary Power Ibid. 
© of this Parliament; and the Man | 
* that does not acknowledge their Proceeling againſt 
me to be Arbitrary, mult allert, that an Arbitrary 
* Power was never executed. | 

* Now if this ben't Arbitrary, 
©T don't know what to call ſo. Ibid. 

The Spaniſb Inquiſitors have ſo 

* much Regard to Juſtice, or the Shew of it at 
© leaſt, that they Il ſuffer a Man to ſpeak in his own 
© Behalf, & c. No, Countryman, do but 
conſider my Caſe ; I was ſentenc d to the Loſs of 
my Liberty, without being heard. 

Which plainly ſhews, that 
© what the Commons condemn'd 
me for, would not bear an Action 
* at Law. 

My Intent is to inform ſuch 
© as you, honeſt Roger, how much 
* you have been abus d by your Re- 
* preſentatives, 


Bid. 


Bid. 


. 
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This Parliament is the very Re- 
© verſe of former Parliaments; as 
© they were merciful, this was cru- 
el ; as they made good and wholſome Laws to 
© preſerve the Liberties of their Electors, theſe 


Did. 


© took away the Freedom of their Electors without 


any Law ; as they us'd all Means to keep their E- 
, —— out of Jayl, theſe uſed all Means to put 


* *em intosJayl. 
Thid. Vol. 2. 


© 0b. Honeſt Countryman, what 
* woud'ſt thou have me do? 


Numb. 99. © I muſt run thro” all the Liſt of 
* Knaves, I muſt bring in all the 
Courts, all the Employments, all the Claſſes of 


* Publick Affairs in the Nation. 
I really find the State of Eng- 
Review, * /and in general to be thus. Its 
Vol. 2. Numb. Trade under a ſenſible, miſerable 
2. P. 5- Decay in all its Branches - - -Its 
| * Navy great and flouriſhing ; but 
* all her well-laid Defigns either defeated in their 
* Preparations, by the miſerable Methods, and ill 


© Government, with relation to Seamen, or diſap- 


pointed by the ill Conduct or Cowardice of her 
* Commanders. In Civil Concerns, in the utmoſt. 
Confuſions of Parties - - - - blending together the. 
* moſt abſurd Contrad ictions, ſuch as propagating 
Religion by a ſcandalous Miniſtry - - - - retorm- 
ing Manners by debauched Magiſtrates, and chu- 
« fing Men to make Laws, by Bribery and Cor- 


_ © ruption. 


Mr. Phipps. My Lords, We ſhall offer but one 
Paſſage more, and that is out of The Divine Rights 
of the Britiſh Nation vindicated, 


Clerk reads] And if he will 
© bur ſtay till the End of this pre- 
© ſent Seſſion of Parliament, he'll 


© find ſeveral new Powers annex d to the Regal Of- 


* fice, and perhaps ſome made void and repeal d 


-- 


for the Publick Good. 


Mr. Dodd. My Lords, We have now done with 
our Proofs ; we have gone over the Heads of Blaſphe- 
my, Irreligion and Hereſy ; the Church reflected on; 
the Queen, Miniſtry, and all Orders of Men reflect- 
ed upon and abuſed. We have cited theſe Books and 
Paſſages, not to reflect on the Government, bur as 
thoſe which put the Doctor in ſome Heat and Concern 
both for the Church and State; and we hope your 
Lordſhips will make the beſt Conſtruction of the 
Doctor's Intentions in this Matter. | 

Mr. Phipps. If Blaſphemy and Irreligion can en- 
danger the Church ; it Treaſon and Rebellion can 
endanger the Nation, I think, with great Submiſſion, 
the Doctor has made good his Anſwer; and therefore 
I hope he is not guilty of any Part of this Ar- 
ces. 

Mr. Dee. My Lords, I beg Leave that we may 
apply ſome Part of the Proofs we have read to Day 
to the Fourth Article. | 

Mr. Phipps. My Lords, The other Article, I fear, 
will be longer than will be fit to trouble your Lord- 
{hips with now ; we ſhall be ready to proceed when 
it is your Lordſhips Pleaſure. 


Then the LORDS Adjourned to their Houſe Above, 


„ — 


— 


T.eſday, March 7. The Eighth Day. 


HE. Lords coming down into Weſtminſter- Hall, 
and being ſeated in the manner betore-men- 
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tioned, Proclamation was made by the Serjeant at 
Arms as follows : 3 

_ Our Sovereign Lady the Queen doth ſtrigl 
Charge and Command all manner of Perſons to 
keep Silence, upon Pain of Impriſonment. 

Then another Proclamation was made : Henry 
Sacheverell, Doctor in Divinity, come forth, fave 
thee and thy Bail, elſe thou forfeiteſt thy Recog- 
nizance. 

The Doctor appearing at the Bar accordingly, 


If with his Council, as before: 


Lord Chancellor. Gentlemen, you that are Coun- 

cil for the Priſoner may proceed in his Defence. 

Mr. Dodd. I F your Lordſhips pleaſe, we will 

| proceed to the Fourth Article. 
That Article contains ſeveral Heads: 1. That the 
Doctor ſuggeſts Her 1205 Adminiſtration tends 
to the Deſtruttion of the Conſtitution. 2. That there 
are Men of Chara#ers and Stations in Church and 
State, who are Falſe Brethren, who undermine and 
betray, and put it in the Power of others to overturn 
2. That the Doctor 
charges ber Majeſty, and thoſe in Authority under Her 
with a general Male- Adminiſtration. 4. That he per- 
Suades the Subjects to keep up a Diſtinction of Fiftion 
and Papties, inſtills Fealoufies, foments Diviſions, and 
flirs up the Subjects to Arms, and perverts ſeveral 
Texts of Scripture, h 

My Lords, As to the Firſt, the Doctor is ſo far 
from ſuggeſting that Her Majeſty's Adminiſtration 
tends to the Deſtruction of the Conſtitution, that he 
has not, as we apprehend, ſaid any thing that can 
bear ſuch a Conſtruction. The Doctor denies, that 
he has made any Mention of Her Majeſty's Admini- 
ſtration in Church or State in his Sermon: There- 
fore, How can he argue that it tends to the De- 
ſtruction of the Conſtitution? It has not been 
proved. But he takes all Opportunities to ſpeak of 
the Bleſſings we enjoy under her Majeſty's Govern- 
ment; prays for Her Preſervation ; and that She 
may long Reign for the Comfort and Support of 
the Church ; profeſſes what he ſpoke proceeded 
from a tender Concern for Her Majeſty and Her Go- 
vernment : So that we humbly apprehend there was 
little Occaſion for ſuch a Charge againſt him. 

The Second Part of the Article is, That there 
are Falſe Brethren, that are Men of Character and 
Station in Church and State, who undermine and be- 
tray, and put it in the Power of others to overturn 
and deſtroy the Conſtitution. Now the Falſe Bre- 
thren by him deſcribed, are Perſons who propagate 
falſe Doctrines, who give up the Diſcipline and 
Worſhip of the Church, who are for Neutrality in 


Religion, or who wiſh well to the Church, but do 


not ſhew their Zeal in obeying her Precepts, and 
defending her Rights. Theſe are the Falſe Bre- 
thren intended ; and this is very different from the 
Allegation in the Impeachment. As to that Part 
of the Charge, of putting it in the Power of others 
to deſtroy the Conffirution, he does not mention 
Men of Characters and Stations in this Place; but, 
as I take it, in Pag. 15. where this Paſſage is ſup- 
poſed to be contained; and yet it is Twelve Pages 


after, before thoſe Words are mention'd. They ate 


not Joined together, as is ſuppoſed by the Article; 


and ſpeak nothing of that Matter. It is a ConjunQti- 


on of Paſſages widely different from, and not rela- 
ting to one another. The Betrayers of the Conſti- 
tution, to whom the Doctor does refer, are ſuch as 
by Writing endeavour to ſubvert the Foundation of 


our Church and State; ſuch as are of a Latitudina- 
| rian 
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rian Principle, who neither believe her Faith, own ons made upon it, are very unnatural, and not cre- 


her Miffion, ſubmit to ber Diſcipline, or comply with 


ber Liturgy. My Lords, Theſe are the Heads, and 
Perſons, that the Doctor refers to; and not ſuch 


Perſons or Things, as are pretended by the Ar- 


ticle. 
As to a General Male-Adminiſtration under Her 


Majeſty, he abhors the Charge; has no where ſaid 
it: Always, as a good Subject, mentioned Her Ma- 
jeſty with the profoundeſt Duty and Reſpect; nor 


does he tax any in Authority with a Male-Admi- 


niſtration. And ſurely ir is not ſufficient to charge the 
Doctor, as if he had fallen foul on the Miniſtry, 
when there is no Proof of it, and when there is no 
Paſſage in his Sermon, as we apprehend, that tends 
to it. The Doctor has on all Occaſions, as a good 
Subject, juſtified Her Majeſty's Title; and particu- 
larly at the Beginning of this War, he preach'd a 
Sermon at Oxford, before the Univerſity, therein 
Juſtifying Her Majeſty's Title to the Crown, and 
Her entring into the War againſt France and Spain; 
wherein he has very clearly demonſtrated theſe Two 
Points. And as to the Charge of endeavouring to 
keep up Diſtinction of Parties, he is fo far from 
it, that he complains of thoſe that have divided us 
with a Diſtinction of High and Low Churchmen ; 
They have villanouſly divided us with knaviſh Di- 


ſtinctions: And what could he mean by all this, but 


a Service to the Government; and that they which 
raiſe ſuch falſe Inſinuations, ſuch Fears and Jealou- 


fies, are the People he intended, and complains of? 


And as he has done that, ſo he takes all Opportu- 
nities to pray, that we may be one Fold under one 
Shepherd, and that all invidious Diſtinctions might 
be laid aſide. | 
My Lords, The next Thing is, The raiſing theſe 
oundleſs Fears and Jealoufies, that are ſuggeſted. 
s to that, the Paſſage we read before is quite op- 
poſite : The Doctor rehukes them, that do it as ill 
Chriſtians, and ill Subjects; and earneſtly ſets forth 
the Miſchief of them. He is ſo far from encoura- 
ging it, that he has upon ſeveral Occaſions ſeverely 
— it. And as to ſtirring up Her Majeſty's 
Subjects to Arms and Violence, he abhors it, and 
throughout his Sermon aſſerts the Doctrine of Non- 


dible. The firſt Inference was, That he had it by 
Hearſay, and that he had not read it. Sure your 
Lordſhips cannot think, but that he, that is a Doctor 
of Divinity, has read every Chapter in the Bible: 
He, that has been a Student in the Univerſicy of 
Twenty Years ſtanding, and more, and conſtantly 
keeping to the Church , certainly none can think 
but he has read the Bible. But then it is turn d the 
other way upon him ; That, taking it to be fo, then 
he repreſents himſelf to be the Prophet that could 
ſee the Danger, and makes the Lords and Com- 
mons the People that were blind. 

My Lords, This, I ſuppoſe, was intended to be 
wittily ſaid; but if it be ſeriouſly (and without 
Raillery) confider'd, there is no Wit or Senſe in it. 
He mentions not the Lords and Commons at al] : 
Bur true it is, he, as a Preacher, warns the People to 
have their Eyes open, to ſee the Dangers of Sin and 
Vice ; ſo that we apprehend, there is no Ground, 
from that Paſſage, to charge the DoQor with cor- 
rupting the Scripture. 

My Lords, The next Text that is quoted againſt 
the Doctor upon this Head, is, Blow the Trumpet 
in Sion; ſound an Alarm. Now it is urged by the 
Gentlemen Managers, That this can be for nothing 
but for War; and this (it's pretended) was only to 
be done in Time of War, when the Prieſts with the 
Silver Trumpets were to ſound to Bartel. But, my 
Lords, this cannot have that Conſtruction; for who- 
ever looks into the Scripture, particularly into the 
Prophet Joel, and other Places, (where that Ex- 
preſſion is uſed) will find it is to proclaim a Faſt: 
They were to blow the Trumpet, to ſignify the Ge- 
nerality, and that all ſhould take notice of it. The 
Allufion is carried by an Elegancy to the Trumpet, 
to ſhew the Generality of ir, and that all the = 
ple ſhould humble themſelves before the Lord. 
Now, to make this Sedition, to infer it to be to 
excite the People to War and Rebellion, is not right 
Reaſoning, nor is there the leaſt Colour for it. 

Another Quotation he makes is much preſſed upon 
the Doctor, where ſpeaking of the Church, he 
cites that Paſſage out of the Lamentations : Her Ad- 
verſaries are chief, and her Enemies at preſent 


Reſiſtance ; which is quite contrary to this Part of praſper. This is preſs d upon us, as if the Doctor 


the Charge, altho he conceives it to be the Ground 
of the Impeachment. Sure there is not any one 
Paſſage, that tends to excite the Subjects to Arms, 
in his Sermons. 

My Lords, There was Notice taken of a Paſſage 
(that has little in it) exciting Chriſtians to put on 
the whole Armour of God: But ſure that is diſtin- 
euiſh'd from the Arms of Fleſh and Blood: It can- 
not be ſo miſinterpreted, as to be underſtood of any 
Earthly Power whatſoever ; for as it is in the Scri- 
pture, ſo it is in the Doctor's Sermon, the whole 
Armour of God; Patience, Submiſſion, &c. This is 


the Armour he excites Chriſtians to put on; no- p 


thing of fleſhly Arms, 

As to the Charge of perverting ſeveral Texts 
of Scripture, to make ill Impreſſions on the Peo- 
ple; he denies it, and had no ill Impreſſion to 
make on any Perſon whatſoever : His Work was to 
do good, and make good and religious Impreſſions 
on his Hearers. But he thinks it hard, when he 
cites Texts of Scripture againſt Vice and Immorali- 
ty, by a Conſtruction in Prejudice of the Preacher, 
thoſe Texts ſhould be ſaid to be applied to particu- 
lar Perſons. The Story of the Prophet, in the Se- 
cond Book of Kings, Chap. vi. as printed in the Do- 
Qtor's Sermon, is miſtaken ; bur the Two RefleCti- 


had an Eye in it on the Miniſtry, But this, we 
think, is ſtraining the Words beyond their Senſe or 
Meaning: For, firft, he does not ſay her Adverſa- 
ries are the chiefeſt, but in the loweſt Degree of 
Compariſon, her Adverſaries are chief; that is, that 
amongſt her Adverſaries there are ſome conſiderable 
Perſons, ſome Men of Eſtates and Figure. And 
this, I think, appeared Yeſterday in the Pamphlets 
that were read, ſome whereof are ſuppoſed ro be 
wrote by no mean Perſons; the Doctor cites the 
Words of Scripture, and we think it can have no 
ill Conſtruction. As to the ſecond Part of the Ex- 
reſſion, Her Enemies at preſent proſper, they are 
the Words of the Prophet; and how true in the 
preſent Caſe, we mult ſubmit to your Lordſhi 
upon what has been already offered, whether any il 
Conſtruction can, or ought to be made of them. 


Neither the firſt nor ſecond Part of theſe Words 


are determined to any particular Perſons ; we cite 
the Words themſelves ; they are not determined to 
any Perſon whatſoever ; and ſo we nope no Offence 
can be taken at them, nor any ſuch Inference drawn 
from them, as hath been endeavoured to be repre- 
ſented to your Lordſhips. The Doctor declares in 
his Sermon, as we fotmerly mentioned, and read 


to your Lordſhips, that. he hoped what he had 
4 {pokea 
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ſpoken would be without any Offence, as it pro- 
ceeded from an honeſt and good Intention, and a 
tender Concern for Her Majeſty's Perſon and Go- 
vernment, and an hearty Zeal for the Honour and 
Safety of our excellent Church and Conſtitution: 
And ſo we hope your Lord{hips will conſtrue and 
intend it. And fo we ſubmit this Article, and the 
DoQor's Defence, with all Humiliry, to your Lord- 
ſhips. We ſhall read no more than two or three 
Proclamations : The firſt is againſt Vice and Immo- 
rality, and to ſtir up Magiſtrates to take care to exe- 
cute the Laws. A ſecond takes Notice that Her 
Majeſty's Commands had not been obeyed nor the 
Laws executed to ſuppreſs Vice, and commands the 
Magiſtrates to be careful to do their Duty herein : 
And, thirdly, a Direction that this Proclamation 
ſhall be read to the People out of the Deſk. And 
ſure the reading them there, and preaching them, 
or the Sub ject· Matter of them in the Pulpit, are 
conſiſtent together. 


Mr. Phipps. M Y Lords, We are now humbly 


to offer to your Lordſhips Con- 


ſideration, our Anſwer to the fourth and laſt Arti- 
cle of the Impeachment, to which we think there 
is no Neceſſity of giving any Anſwer, becauſe we 
humbly apprehend there is not any Offence charg d 
upon the Doctor in that Article, for the Article 
faith, that the Doctor doth falſely and maliciouſy ſug- 


geſt, &c. Now to ſuggeſt can amount to no more 


than to inſinuate, and is far ſhort of an Averment 
or Aſſertion; and whether a bare Suggeſtion or In- 
ſinuation can be a ſufficient Foundation to ground 
an Impeachment, is humbly ſubmitted to your 
Lordſhips. But fince tis made an Article againſt 
the Doctor, we humbly hope we ſhall give as full 
an Anſiver to the Suggeſtions and Inſinuations con- 
rain'd in that Article, as we have to the Offences 
charged in either of the other Articles. 
The firſt Part of the Article faith, That the Doctor 
doth falſly and maliciouſly ſuggeſt that Her Majeſty's 
Adminiſtration, both in Eccleſiaſtical and Croil Affairs, 
tends to the Deſtruction of the Conſtitution. In an- 
ſwer to which tis humbly offered, That the Doctor 
doth not any where mention Her Majeſty's Ad- 
miniſtration, either in Eccleſiaſtical or Civil Affairs. 
He eſteems it one of the greateſt Bleſſings and Delive- 
rances, That her Majeſiy now happily fits on the Throne 
of Her Anceſtors ; he prays, that God would long pre- 
ſerve Her, for the Comfort and Support of the Church; 
he profeſſeth, That what he ſpeaks proceeded from a 
tender Concern for Her Majeſiy and Her Govern- 
ment, and an hearty Zeal for the Honour and Safety 
of our excellent Church and Conſtitution ; he ſolemn- 
ly declares, That his only Aim and Intention was car- 
neſtly to contend for the Safety, Rights and Eſtabliſh- 
ment of Her Majeſty, together with thoſe of the 
Church. And how after all this it can be inferred, 
he ſuggeſts that Her Majeſty's Adminiſtration, in 
Eccleſiaſtical and Civil Affairs, tends to the De- 
ſtruction of the Conſtitution, I cannot imagine. I 
humbly ſubmit whether ſuch a Charge can be in- 
ferr d from his Sermons, without carry ing Innuendo's 
farther than ever hath been attempted. 
As for that Part of the Fourth Article, which 


chargeth, that the Door doth ſuggeſt that there are 


Men of Characters an Stations in the Church and 
State, which do themſelucs weaken, undermine and 
betray, and do encourage and put it into the Power 
of oibers, who are profeſſed Enemies, to overturn 
and deſtroy the Cunſtitution and Eſtabliſhment : The 


DoQor denies he ſuggeſteth any ſuch things con- 
cerning Men of Characters and Stations. 

I can't but obſerve what Art hath been uſed to 
make up this Article, and I do not doubt but your 
Lordſhips will be of that Opinion; 1. the Doctor 
in Page 22, mentions Men of Character and 
Stations, but does not mention Men of Character 
and Station in Church or State; but ſays, there are 
Men of Character and Stations that ſbiſt and pre. 
varicate with their Principles, and ſtart from their 
Religion upon any Occaſion of Difficulty. Which is a 
Charge upon them in their private Capacity, and 
does not charge them with any Miſbehaviour in 
their Stations, or in any thing relating to the Pub- 
lick Adminiſtration; nor does he mention in that 
Place their weakning, undermining and betraying, 
or the encouraging or putting it in the Power of 
our profeſs d Enemies to overturn and deſtroy the 
Conſtirution and Eſtabliſhment. 

And in Page 15, where he mentions the weakung, 


undermining and betraying in themſelves, and the 


encouraging and putting it in the Power of our pro- 
ſeſſed Enemies to overturn and deſtroy the Conſtitu- 
tion and Eſtabliſhment of both: There he does not 
mention Men of Character and Station, but chargeth 


the weakning, Cc. on the Falſe Brethren in Church 


and State; ſo that he thinks it very hard that a Part 


of one Sentence in Page 22, ſhould be brought bacx 


ſeven Page, and coupled with Part of another Sen- 
tence, Page 15, and put together as one Sentence, 


to make an Article of High Crimes and Miſdemea- 


nors; whereas one of the Sentences hath no manner 
of Relation to, or Dependance upon the other, and 
neither of the Sentences alone can amount to or 
be charged as a High Crime and Miſdemeanor. 

By this Method they might have charged him 
with High Treaſon, or any other Crime. Nay, 
my Lords, by this tranſpoſing and altering of Sen- 
tences, by taking a Part of one Sentence and cou- 
pling it with Part of another, they may make the 
Scripture it ſelf ſpeak Blaſphemy. 

Bur ſuppoſe it had been one entire Sentence, had 
this been a Ground for an Impeachment ? By Men 
of Characters and Stations, muſt Men of the higheſt 
Characters and Stations be neceſſarily underſtood ? 
No, my Lords: Are not inferior Officers, even Con- 
ſtables, Mayors, Juſtices of the Peace, Officers of 
the Militia, Deputy-Lieutenants, Officers of the 
Army, Officers of the Cuſtoms, and other Branches 
of the Revenues, all Men of Station ? And are not 
ſome of the Stations very good ones ? And are not 
many of the Perſons that enjoy them Men of Cha- 
racters too? And if among all theſe there may be 
found ſome whoſe Conſciences are ſo tender, that 
they think it a Sin to communicate with the Church 
upon any other Account than to qualify themſelves 
for their Offices and Stations; and ſuch who vilify 
her Orders, calumniate, miſrepreſent and ridicule 
her Prieſts and Profeſſors : Is it 4 High Crime and 
Miſdemeanor in the Decor to call ſuch Perſons 
Falſe Brethren, and to ſuggeſt that they are Enemies 
to our Conſtitution, and that they endeavour to 
weaken and undermine it? And yer this is all that 
can be inferr'd from theſe two Pieces of Sentences 
put together, to form this Article. And does this 
bring the leaſt Blemiſh or Reflection on the Mini- 
ſtry, or thoſe of the Higheſt Character and Stations 
in the Church? By no Means: For the Min try 
preſumes that Men in thoſe inferior Stations are 
well-atteted to our Conſtitution, when they qualify 
themſelves according to Law, by taking the Sacra- 
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ir nt and Oaths; and if an 
mecannot be preſumed to 

the Miniſtry : And in many Caſes, if they did know 
it, yet it would not be in their Power to redreſs it. I 
remember one Inſtance, in an eminent Borough in 


of them are not ſo, 


this Kingdom. It was proved, at the Hearing of 


an Election for that Borough, that the Mayor decla- 
red that no Perſon ſhould be admitred into the Cor- 

ration, and qualified to Vote for Members of Par- 
liament, bur ſuch as were Diſſenters from the Teſt ; 
ſo that there may be Mayor, Aldermen, and the 
whole Corporation who may take the Sacrament in 
the Church of England, and the Oaths, and yet 
every one Diſſenters: And they may elect Perſons 
into much higher Stations, if they pleaſe, which are 
equally diſaffected to our Church, and it is not in 
the Power of her Majeſty or the Miniſtry to help it. 
And when there are ſuch found among us, whether 
the Doctor, when he chargeth them for being Falſe 
Brethren, can be ſaid to reflect on the Miniſtry, can 
be ſaid ro be guilty of High Crimes and Miſde- 
meanors, I ſubmit to your Lordſhips. 

The Learne Gentleman who ſpoke firſt to this Ar- 
ticle, ſeemed to allow that Men of the higheſt 
Characters and Stations were not intended; but he 
objected, that to charge the inferior Magiſtrates 
with a Neglect of their Duty, is charging the Go- 
vernment with Male-Adminiſtration; in which I 
cannot concur with him. But as this Caſe is, I 
take it to be plain, that to charge inferior Officers 
or Magiſtrates with a Neglect of their Duty, can- 
not reflect on Her Majeſty's Adminiſtration ; for 
there are Magiſtrates which Her Majeſty cannot e- 
move; there ate Neglects which Her _— or 
Her Miniſtry cannot be preſumed to know, as I be- 
fore mention d. And to ſet this in a true Light, 
and to give a full Anſwer to this Objection, we have 
Her Majeſty's Authority to vindicate the Doctor in 
this Point; for Her Majeſty chargeth the Magi- 
ſtrates with a Neglect of their Duty, and carrieth 
the Charge higher than can be inferr'd from the 
Doctor's Sermon, I mean the ſeveral Proclamations 
that have been iſſued by Her Majeſty, by the Ad- 
vice of Her Privy-Council (which are Her Miniſtry) 
for ſuppreſſing Prophaneneſs and Immorality. Thoſe 
Proclamations take Notice of the ſeveral Acts of 
Parliament againſt Prophaneneſs and Immorality, 
and charge the inferior 
of their Buty, in not putting thoſe Laws in Execu- 
tion. And is it an Offence for the Doctor to men- 


tion that in his Pulpit, which hath been ſo often 


repeated by Her Ma ajel'y under Her Great Seal ? 

It has been objected, That the Doctor, ſpeaking 
of the Church, ſays, that Her Adverſaries are 
Chief. This is a Quotation out of Scripture, which 
ſignifies that they are Mighty; but that this reflects 
on the Miniſtry, or Her Majeſty's Adminiſtration, I 
cannot apprehend. 

But it is alſo objected, that the Doctor, Page 5, 


; ſaith, That the Communion of the Church hath been 
rent and divided by Fattious and Schiſmatical Im- 


poſtors, &c. Is the ſay ing this is done with Impu- 
nity, a Reflection on the Adminiſtration ? That 
Blaſphemy, Atheiſm and Prophaneneſs have been 
Juſtity'd in Print; that the Worſhip and Diſcipline 
of the Church hath been prophaned and abuſed, her 
Orders denied and vilified, her Prieſts and Profeſ- 
ſors calumniated, miſrepreſented and ridicul d; that 
Trumpets have been ſounded to Rebellion ; that 
Her Majeſty and Her whole Adminiſtration have 
been refſected on, I think was ſufficiently proved to 


your Lordſhips Leſterday; and that ir hath been 
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done with Impunity hitherto, I believe will not he 
denied, for I have not heard that any of theſe hold 
Offenders have yet been puniſh'd ; and that the in- 
ferior Magiſtrates have negleCted their Duty in that 
reſpect, we have Her Majeſty's Authority for it. 
But that this is a Reflection on Her Miieſty, or 


Her Miniſtry, is totally denied; for the Execution of 


the Laws againſt ſuch Offenders is within the Pro- 
vince of inferior Magiſtrates ; and God forbid that 
the Faults of inferior Magiſtrates ſhould be charged 
upon Her Majeſty. The ſeveral Proclamations 
ved out by Her Majeſty, by the Advice of Her 
Privy-Council, ſhew, Her Majeſty and Her Miniſtry 
have done all that in them lies to ſuppreſs Blaſphemy, 
Prophaneneſs, and other Vices ; and that the Fault 
and Neglett lies entirely ar the-Door of the inferior 
Magiſtrates : And this ſufficiently Anſwers the Ob- 
jection, that what is charged upon inferior Magi- 
ſtrates cannot reflect on her Majeſty, or Her Mini- 
ſtry. And this is alſo a full Anſwer to that Part of 
the Fourth Article, which accuſeth the Doctor with 
charging her Majeſty, and thoſe in Authority, both 
in Church and State, with a general, Male-Admini- 
ſtrarion; to which I would only add what the 
Doctor hath faid in his Anſwer to this Article, viz. 
„ That he abhors the Thoughts of bringing any 
Charge againſt Her Sacred Majeſty, whom he 
* never mentions but in Terms of the profoundeſt 
Duty and Reſpect; that he doth not charge thoſe 
in Authority with any Male-Adminiſtration; that 
he doth nor ſo much as mention-the Word Male- 
* Adminiſtration, nor any other Word Synonymous 
* with ir, or from whence it can be inferr'd, or in 
* Which it is or can be imply d. | | 

AS to ſuch Part of the Fourth Article, which 
chargeth, that the Door, as a publick Incendiary, 
perſuades Her Majeſty's Subjects io keep up a Bi- 
ſtinction of Factions and Parties; he invites the Diſ- 
ſenters to leave their Schiſm, and come fincerely in- 
to the Church: He complains of thoſe who have 
villanouſly divided us with the knaviſh Diſtinctions 
of High and Low Church. He wiſheth we were 
all one Fold under one Shepherd ; and that all thoſe 
invidious Diſtinctions, that diſtract and confound us, 
were loſt. 

If wiſhing that People would leave their Schiſm, 
and come fincerely into the Church; that we were 
all one Fold under one Shepherd, makes a Man a 
publick Incendiary ; if blackning thoſe that divide 
us with knaviſh Diſtinctions with the Character of 
Villanous; and wiſhing that all thoſe invidious Di- 
ſtinctions which diſtract and confound us were loſt, 
be to keep up Diſtinctions of Factions and Parties, 
the Doctor is Guilty; but if not, then he conceives 
there is nothing in his Sermons which can be a 
Foundation for the Charge in this Branch ot the 
Fourth Article. 

But it hath been objected, That tho' the Doctor 
invites the Diſſenters to come into the Church, yer 
he invites them upon his own Terms: And I hope, 
my Lords, they ſhall never come in ppoo any other 
Terms than their —— to the Doctrine and 
Diſcipline of our Church. I hope I ſhall never ſee 
the Conſtitution of our Church weakned,and her Pales 
and Fences broken down, to let her Enemies into it. 

As to the other Part of the Article, which chargetn 
the Doctor with inſtilling groundleſs Jealoufies, and 
fomenting deſtructive Diviſions among her Majeſty s 
Subjects, there is no Foundation for it; for, on the 
contrary, he rebukes and condemns thoſe who by 
falſe Infinuations, and raifing groundleſs Jealouſies 
and Fears, embroil and bring it into Confuſion. 

Aa aaa a A3 


914 


As to that Part of the Fourth Article, which fend it. The Cauſe of Religion is attack d by A- 


chargeth, That the Doc lor excites and ſtirs up Her Ma- 
 Jeſly's Subjects to Arms and Violence, it Preaching 
up Paſſive Obedience be to ſtir up People to Re- 
bellion ; if Preaching up the Illegality of Reſiſtance 
be to excite her Majeſty's Subjects to take up Arms 
againſt Her, I own there is a ſufficient Ground in 
his Sermon for this Charge; but otherwiſe, there is 
not one Paſſage in the Sermon to warrant this Ac- 


cuſation. 


I do admit, the Doctor, in the laſt Page of his 
Sermon, hath this Exhortation of St. Paul's: Pur 
on the whole Armour of God, that ye may be able to 
land againſt the Wiles ¶ the Devil; for we tore ſtie 
not only againſt Fleſh and Blood, but againſt Princi- 
pales, againſt Powers, againſt the Rulers of the Dark- 


neſs of this World, againſt Spiritual IWickedneſſes in 
high Places. I pray, my Lords, What is it that 
the Doctor in the Words of St. Paul adviſes his Au- 
ditors to reſiſt? Is it not he Wiles of the Devil? 
With what Armour are they to reſiſt? Tis with 
the Armour of God. What is the Armour of God? 
Are Guns, or Swords of Iron or Steel, the Armour 
of God? | 

The Learned Manager that ſpoke to this Point 
nid, the Doctor could not mean the ſpiritual Ar- 
rnour, becauſe he departed from the Apoſtle's Spi- 
ritual Meaning. And to make good this Charge, 
he uſeth the ſame Method that was taken to make 
up the firſt Part of this Article; for the Words 
cited by the Doctor are in the Eleventh and Twelfth 
Verſes of the Sixth Chapter of St. Pan to the Ephe- 
ſians; and to find out the Doctor's Meaning, he 
goes back to the Thirty firſt Verſe of the Fourth 
Chapter, where St. Paul faith, Let all Bitterneſs, 
and Wrath, and Anger, and Clamour, and Evil- 
ſpeaking be put away from you, with all Malice. 
And why this ſhould be alledged ro ſhew what the 
Doctor means, when in the Words of St. Paul he 
adviſeth his Auditors to put on the Armour of God, 
I cannot imagine. If he had read but two Verſes 
after thoſe Words cited by the Doctor, he would 


have found the Armour of God to be The Sword of 


the Spirit, the Shield of Faith, the Breaſt plate of 
Righteouſneſs, and the Helmet of Salvation; and 
the Doctor could mean no other Armour: And how 
her Majeſty, or thoſe in Authority under Her, can 
be reſiſted by this Armour, or what Violence Her 
Majeſty's Subjects can uſe with theſe Arms, I ſub- 
mir to your Lordſhips. Tis plain, that the Prin- 
cipalities, Powers and Rulers, here meant, are not 
- Farthly Principalities, Powers and Rulers ; but the 
Principaluies, Powers, and Rulers of Darkneſs, 
againſt which Guns and Swords are but a very weak 
and feeble Defence. Theſe Things being conſider d, 
I think there is nothing to be collected from this 
Paragraph, that can excite Her Majeſty's Subjects 
to Arms and Violence; unleſs it be, to take the Ar- 
mour of God, to reſiſt the Devil and all his Works 
which, I hope, is not a High Crime and Miſde- 
meanor. | 
As a further Evidence that the Doctor excites 
Her Majeſty's Subjects to Arms and Rebellion, it 
is ohbjeQted, That the Doctor, in his Sermon, Pag. 
26. ſays, Let us therefore , being well aſſured how 
much our Cauſe deſerves, and how much at preſent 
it requires our braveſt Reſolutions, hold faſt our In- 
 regrity and Religion without wavering, and earnefily 
contend for the Faith which was once delivered to 
the Saints. And is not this wholſome and religious 
Advice? The more ſtrongly and openly the Cauſe 
is oppugned, the braver Reſolution it requires to de- 
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theiſts and Deiſts; the Cauſe of Monarchy; b 

Aﬀertors of Republican and Seditious Principles 

the Cauſe of the Church, by Papiſts and Sectaric“ 
of all forts 3 and therefore it requires our braveſt 
Reſolutions to defend the Church, the Queen, ana 
the Conſtitution, with rhe ſame Zeal they are at- 
tack d, as the Doctor explains himſelf ; Nor doubt. 
ing, if we ſhew the ſame Courage, and indeſatioah}; 
Zeal and Labour to defend, as our Adverſaries to 
reproach, divide, and ruin our Church; neither 
their united Malice nor Power, nor all the Plots and 
Machinations of Rome, nor the very Gates of ett 
ir ſelf, ſhall ever be able to prevail ogainſt Her 
And {hall this be conſtrued to excite Her Mijetty's 
Subjects to Arms and Violence ? 

As to the laſt Part of the Article, which char- 
geth, That the Docfor doth wickedly toreſi and per- 
vert divers Texts of Holy Scripture : It leems, the 
Printer of the Second Edition miſtook one Text. 
It the Doctor had perverted, or wickedly wreſteg 
the Text, he mult have been ſubject to a Proſecution 
in another Place; but it would not have been 3 
Ground for an Impeachment of High Crimes and 
Miſdemeanors. | 

To conclude - - - My Lords, If condemnins the 
Derhroning and Murdering the Royal Murcyr King 

Charles the Firli, be to caſt black and odious Co- 
lours on his late Majeſty and the Revo'ucion ; if 
the averring the utter Illegality of Reſiſtance to 
the Supreme Power in all Tings lawful ; if Preach- 
ing the Doctrine of Paſive Obedience and Non- 
Reſiſtance, which hath been enjoined by our 
Church, and confirmed by the Legulatute, and is 
the Doctrine of all Chriſtian Churches, ſhail be 
conſtrued to be a Reflection on the Revolution, and 
a greater Reflection on it now, than the Preaching 
of the ſame Doctrine was in the Reign of his late 
Majeſty, who was the Happy Initrument of that 
Revolution: If the Doctor be a Criminal for 
Preaching that Doctrine which the Right Reve- 
rend Fathers of our Church, and other Eminent Di- 
vines, have preach d, with the Approbation and Ap- 
plauſe of the Crown, and both Houſes of Parlia- 
ment; then the Doctor is guilty of the High 
Crimes and Miſdemeanors in the Firſt Article. 

And if to wiſh that Diſſenters, who qualify 
themſelves according to the Act, may enjoy the full 
Benefit of it; if to deſire the Laws to be put in 
Execution againſt ſuch who will not comply with 
the Terms preſcribed by the Act, and againſt A- 
theiſts, Deiſts, and ſuch who frequent no Religious 
Worſhip at all, and are particularly excepted out of 
the Act of Toleration ; and if to aſſert, that a 
Sentence ratified in Heaven cannot be reverſed on 
Earth, be to affirm the Toleration unreaſonable, 
and the Allowance of it unwarrantable ; then the 
Doctor is alſo guilty of the High Crimes in the Se- 
cond Article. 

And if to aſſert the Prejudice the Church re- 
ceives by Schiſm and Occaſional Conformity; if 
the ſhewing the heavy Judgments which may be 
brought down upon a Church and Nation, by Bla- 
ſphemy, Atheiſm, Prophaneneſs and Immoralicy ; 
if to ſhew the Danger the Queen and Church are 
in, by the rebellious Principles that are daily 
broach'd and publiſh'd, be to aſſert the Church is 
in Danger under Her Majeſty's Adminiſtration ; the 


Doctor is likewiſe guilty of the Crimes in the Third 


Article, 
And 
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And laſtly, If to pray for Her Majeſty's long 
Continuance on the Throne, for the Comfort and 
Support of the Church and Nation; if to ſhew 
thar the Laws againſt Atheiſm, Blaſphemy, Pro- 
phaneneſs and Irreligion, be not pur in due Execu- 
tion by inferior Magiſtrates ; that is, if to aſſert in 
his Pulpit what Her Majeſty, by Advice of her Mi- 
niſtry, hath aſſerted in Four Proclamations, be to 
reflect on Her Majeſty and Her Miniſtry, and to 
charge Her Majeſty with Male-Adminiſtration in 


Church and State; and if exhorting the People to 


put on the Sword of the Spirit, the Shield of Faith, 
the Breaftl-plate of Righteouſneſs, and the Helmet of 
Salvation, to reſiſt the Devil, and all the Powers of 
Darkneſs, be to excite. Her Majeſty's Subjects to 
Arms and Violence againſt Her Majeſty ; and if 
Preaching up Paſſive Obedience and Non-Refiſtance, 
is to ſtir up People to Rebellion; then the Doctor 
is guilty of the High Crimes and Miſdemeanors in 
the Fourth Article; eſpecially, if ſtrain d, foreign 
and unnatural Inferences, Infinuations and Innuen- 
do's are to paſs for Proof. But otherwiſe I preſume 
to ſay, the DoQor is not guilty of any of the Of- 
fences charged in either of the Articles ; and I hum- 
bly hope, your Lordſhips will be of that Opi- 
nion. 


Mr. Der. KN A Lords, This Article is ſhort of 
1 the former Articles, in the man- 
ner of the Charge. The firſt Part of it is a Charge 
upon the Doctor, That he ſuggeſts only, That Her 
Majeſty's Adminiſtration tends to the Deſtruction of 
the Conftirutign, As to this Part of the Article, (as 
has been obſerved) there is no Paſſage in the Ser- 
mon mentioning Her Majeſty, but with the greateſt 
Reſpect, and with hearty Prayers for Her. The 
Words Miniſters, or Miniſtry, are not found in the 
whole Sermon : Therefore, to find any Charge on 
them by the Doctor, we muſt look to the Second 
Part of the Article, which charges the Doctor with 
ſuggeſting, That there are Men of Character and 
Stations, who are Falſe Brethren, and do undermine 
the Conſlitution, and endeavour to betray the Church; 
and conſequently charges Her Majeſty with a Gene- 
ral Male- Adminiſtration. | 
My Lords, As to this Part of the Charge, vig. 
That the Doctor doth ſuggeſt, that Men of Chara- 
cter and Stations are Underminers of our Conſtitu- 
tion, it is not to be found in any Part of the Ser- 
mon : But if he doth ſuggeſt, that Men of Chara- 
Qers and Stations (not ſaying of what Characters, 
or what Stations ) are Falſe Brethren, (if your 
Lordſhips take norice what thoſe Men are, whom 
the or calls Falſe Brethren) it will not be a 
ſufficient Ground for a Charge of High Crimes and 
Miſdemeanors. There are Four Sorts of Perſons, 
that the Doctor charges as Falſe Brethren : Thoſe 
that propagate Falſe Doctrines; Thoſe that give up 
the Diſcipline of the Church ; Thoſe that are for 
a Neutrality in Religion; and Thoſe that own 
themſelves to be of the Church, but live not accor- 
ding to her Rules. Now to ſay, that there are 


ſome Men of Character and Stations in the Nation 


that are Falſe Brethren, within ſome one or other 
of theſe Deſcriptions, I with I could fay it was not 
true. But when the Doctor comes to charge ſome 
Perſons as Underminers of the Church and Conſti- 
tution, they are deſcribed to be either thoſe Perſons 
that ſubvert the Fundamentals of Religion, as A- 
theiſts, Deiſts, Socinians, and ſuch like; or Occa- 
{onal Conformiſts, Perſons that creep into the 
E only with a Deſign to do it a Miſchief, 
ol. IV, 
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And I think theſe Perſons may be juſtly ſ1id to be 
Underminers of tlie Church. 

My Lords, There is a General Charge againſt 
the Doctor, That he excites the People to Rebellion. 
If this could be naturally inferr'd from his Words, 
he muſt be guilty of Self: Contrad iction, and ought 
rather to be pitied as a weak, fooliſn Man, than pu- 
niſhed as a cunning Incendiary. For when he hath 
{o poſitively affirmed the utter Illegality of Reſi- 
ſtance to the Supreme Power, if any Thing had 
dropp'd from him in the ſame Aſſembly tending to 
Rebellion, he would have expoſed himſelf to the 
utmoſt Ridicule, 

My Lords, Some Things have been obſerved out 
of the Preface to his Sermon at St. Paul s: One Ex- 
preſſion 1s that of ſounding a Trumper. I ſhould 
not have thought this worth taking notice ot, but 
that ſome of the Gentlemen did lay ſome Streſs on 
it, as if this were ſounding an Alarm, exciting Peo- 
ple to Arms : But I conceive, that the Words out 
of the Mouth of the Doctor, bear the ſame Senſe 
as out of the Mouth of the Prophet. Burt for fear 
that he ſhould be miſconſtrued , the Doctor ex- 
plains himſelf by the Words immediately follow- 
ing, and ſhews, that ſuch Prohibition or Reſtraint 
laid on the Clergy, as are there ſuggeſted, are ex- 
elly contrary to the Command of God. His 
ords are theſe : We are told by theſe Men, who 
' would ſhut both our Eyes and our Mouths, in order 

the more effetually to undermine and deſtroy us, that 
the Pulpit is not a Place for Politicks ; and that it is 
the Buſineſs of a Clergyman to preach Peace, and 
not ſound a Trumpet in Sion; ſo expreſiy contrary 
to the Command of God, to cry aloud, and ſpare nor. 
So that theſe Words do plainly interpret what the | 
Doctor meant by ſounding a Trumpet. 1 

My Lords, There was another Thing taken no- Þ 
tice of from this Preface, and that was the Encou- 
ragement he gives to People to Arms and Violence, 
againſt ſuch as would deſtroy the Church, Ec. 

he Words of the Doctor are theſe : If honeſt Men 
will fit ſtill, and give up their Cauſe through want of 
Courage, or a juſt Senſe of the dangerous Attempts 
of our Enemies ; we may, without the Spirit of Pro- 
phecy, foretel what will become of our Conſtitution, 
when it 3s ſo vigorouſly attacked from without, and 
ſo lazily defended from within. This was look'd 
upon as dividing the People, and exciting them to 
make Refiſtance. Bur if the Gentlemen had look'd 
a little before, in the ſame Paragraph, they would 
have found who the Aſſailants he mentions were; 
and then they would not, I conceive, have blamed 
the Doctor, for encouraging the People to make a 
vigorous Defence. The Aſſailants are thoſe that 
make rebellious Appeals to the People, as the only 
Judges of Right and Wrong, and the Dernier Re- 
ſort of Juſtice and Dominion: Theſe, he ſays, are 
the faſhionable Methods now made ufe of to un- 
dermine the Church and Legiſlature, by breaking 
in upon the Prerogative of the Crown, by threat- 
ning them with imaginaty Legions, and a Popu- 
lar Tribunal, where their Authority is to be tried 
and determined. To pur a ſtop to this Thing, is 
what he ſays is the Intent of his Diſcourſe. Now 
if theſe are the Perſons that attack the Conſtitution, 
that appeal to the People as the only Judges of 


ly the Doctor may encourage the People vigorouſly 1 
to defend themſelves 2oainſ them. | 
My Lords, There was one Thing more taken | 
notice of by the Gentlemen Managers, That the 
Doctor had given great Offence to the Commons, 
| Aaaaaa 2 by 
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by an Expreſſion he has made uſe of, by way of 
 Exclamation, in the Cloſe of his Anſwer to the 
Articles; and that runs thus: Hard is the Lot of 
the Aliniſters of the Goſpel, if when they cite the 
[Vord of God in their General Exhortaticns to Piety 
and Virtue, or in their Reproofs of Mens Tranſgreſ- 
ſions, or where they are Lamenting the Difficulties 
and Conflids with which the Church of Chriſt, whil 
Militant here on Earth, muſt, always ſtruggle ; the 
ſeveral Texts and Paſſages by them cited, ſhall be 
ſaid to have been by them meant of particular Per- 
ſons and Things, and ſhall be conſtrued in th: moſt 
Criminal Senſe, and be made by ſuch Conſtrution one 
Ground of an Impeachment for High Crimes and Miſ- 
demeanors. If this Suppoſition, as the Doctor has 
put it, be turned into a Poſition, he hopes you will 
pardon him for his Exclamation. If Generals have 
not been tied to Particulars, to make up theſe Arti- 
ticles, then the Doctor had no Reaſon to make this 
Exclamation : But if the Doctor's Sermon hath 
been ſo treated, in order to frame the Articles 
againſt him, then he is not blameable for that Ex- 
preſſion. 
My Lords, The Doctor has never before been 
charged with Diſloyalty to the Government: He 
hath always been a Man of that Probity, and of fo 
blameleſs a Life and Converſation, that he hath not 
been ſo much as atrack'd on that Account. And 
when a Man of his Character is brought before 
your Lordſhips, for a Sermon preach'd in a Pub- 
lick Congregation, for a Doctrine that is the Do- 
Ctrine of the Church of 'En2/and, and for which he 
has the Authority of ſo many of the Fathers of that 
Church, as well as of many of her Learned Sons : 
For him, I ſay, to be brought before your Lord- 
ſhips (by an Impeachment) on that Account, ſure- 
ly he may be allowed to ſay this: His Lot (at leaſt) 
is hard, that he ſhould be made the firſt, and ſo ſo- 
lemn Example ; when he only followed ſo many 
and great Examples, as have been ſet him from the 
Beginning of the Reformation down to this Time. 
And when your Lordſhips confider the Circum- 
ſtances of the Doctor, I hope your Lordſhips will 
think, that the Defence of this Proſecution, muſt be 
a ſufficient Puniſhment for any Crimes he is. char- 
ged with, and of which he can be ſuppoſed guilty : 
And ſo I ſubmit him, and his Cauſe, to your Lord- 
ſhips Juſtice. | 


Lords, In the General Pre- 
amble to the Articles of Im- 
peachment, Doctor Sacheverell is ſaid to have 
preached and publiſhed Two Diſcourſes, with an 
Intention to defame Her Majeſty's Adminiſtration ; 
and this laſt Article contains ſeveral particular 
Charges, of a very high Nature, and great Malig- 
nity, againſt Her Majeſty's Happy Adminiſtra- 
tion. . 
For a General Anſwer to this Article, I muſt be 
your Lordſhips Patience, to look back again upon 
thoſe Paſſages of this Sermon, which I humbly of- 
ferd to your Lordſhips Conſideration * under the 
Third Article, which will ſet the Doctor's Intenti- 
ons in a clear Light. In one of. them, he. readily ac- 
knowledges the great Bleſſing we at preſent enjoy, 
by Her Majeſty's happily fitting on the Throne of 
Her Anceſtors : And in the other Places, where he 
mentions Her Majeſty, it is with great Reſpect, 
and hearty Addfeſſes:ty God, long to preſerve Her 
on that Thron ⁊ and at laſt conclades with this ſo- 
lemn Proteſtation; That what he had then ſpoken, 
proceeded from a Food Intention, and tender Con- 


Dr. Henchman. | 
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cern for Her Majeſly's Perſon and Government, and 
a hearty Zeal for the Honour and Safety of our Ex. 
cellent Church and Conſtitution. | 

My Lords, Some Regard is to be had to the De. 
clarations of every honeſt Man, in relation to his 
owa Thoughts and Intentions, which are known on. 
ly to God and his own Conſcience : And certainl 
when a Prieſt of the Church of England does, in 
the Preſence of God, and Face of the Congregation 
ſolemnly declare, That what he ks is With a 


ſpea 
tender Concern, and hearty Zeal fr Her Majeſty's 


Perſon and Government; no looſe Words, or di- 
ſtant and unconnected Expreſſions, ought to be con- 
ſtrued to a dire& contrary Senſe of ſo expreſs a 
Declaration. My Lords, The Senſe of theſe Worgs 
is plain and obvious to every Man's Underſtanding ; 
Bur if a Paſſage in the Two and twentieth Page of 
this Sermon, in it ſelf, and as it ſtands in its proper 
Connection, (not Criminal,) muſt be conſtrued by 
what is ſaid in the Fifteenth Page, little relating to 
the ſame Purpoſes, and both theſe Paſſages explain'd 
by a Third till farther diſtant ; by ſuch a Method, 
the moſt inoftenſive Diſcourſe may be made blame- 
_ and it will be very difficult to make any De- 
ence. 

My Lords, It has been objected by the Learned 
Managers, That the Doctor choſe an unſeaſonable 
Time, and an improper Place, to vent his Notions 
in. But how does it appear, that either the one or 
the other was of his own Choice ? Does it not ra- 
ther appear, that he was call'd to perform that Du- 
ty by the Publick Magiſtrate ; and that both the 
Time and Place were of his Appoihtment ? Or 
how can it, at this Time, be thought unſeaſonable, 
to maintain the Doctrine of our Church, when 
ſuch Swarms of infamous Libels are daily publiſh'd 
in Oppoſition to it? Or what Place can be more 
proper for this Purpoſe, than that in which ſuch 

jbels uſually firſt appear, and moſt prevail? Whe- 
ther the Doctor performed his Duty, by Preaching 
that Doctrine there, which the Rubrick of our Li- 
turgy expreſly commands him to teach on that 
Day, muſt be ſubmitted to your Lordſhips: And 
certainly it will always be thought proper, on that 
Day that our Church and State were deliver'd from 
a moſt horrid Conſpiracy, to preach againſt the 
Sin of Rebellion : Upon that Day that the whole 
Nation was deliver'd from a Popiſh Conſpiracy, 
it will always be proper to ſhew, that Reſiſtance 
of the Higher Powers is the DoQtine of Papiſts, 
and firſt proceeded from them. It is well known 
to Na Lordſhips, what the General Duty of Mi- 
niſters obliges them to; but upon State- Days, 
when they are commanded by Supreme Authority, 
and directed by the Rubrick, what Subject to treat 
of; it would be Contempt in them not to obey the 
Commands of their Superiors, or not to inſiſt upon 
that Doctrine which they are peculiarly ordered to 


explain. And I humbly apprehend, that thoſe Re- 


verend Prelates, ſome of whoſe Expreſſions were 
lately read to your Lord{nips, would not have re- 
ceived the Thanks of this Honourable Houſe, if 


they had not adapted their Diſcourſes to the So- ; 


lemnity of that Day, which they then cele- 
brated. 7 
My Lords, Upon a general View of this and the 
other Articles, the whole Charge will appear to be 
ſupported, not by any one plain Propofition, but by 
Inferences and ſuppos'd Conſtructions. It has been 
my Endeavour, under every Article, to lay before 
your. Lordſhips one or more clear Paſſages of this 
Sermon, which ſufficiently declare the Author's In- 
5 tention 
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| tention as to that Article; and I muſt leave it to 


your Lord ſhips Conſideration, how far an Infinua- 
tion or Inference will be outweigh'd by an expreſs 
Declaration. If there are any Words in this Diſ- 
courſe which ſeem to bear a doubtful Meaning, 
your Lordſhips will in all Caſes incline to the moſt 
fvourable Side; and in this Particular, the Chara- 
cer and Function of a Miniſter will deſerve ſome 
more than ordinary Allowance. My Lords, It is a 
known Rule in the Roman Law, In ambiguis oratio- 
nibus maxime ſententia . 1 eſt ejus qui eas 

Where-ever Words are capable of a 
double Conſtruction, there the Intention of the 
Speaker is chiefly to be look'd after, and attended 
to. Every Man has a Right to explain his own In- 
rentions ; and the darker and more obſcure Expreſ- 
fions of his Diſcourſe muſt be conſtrued by thoſe 
Paſſages which are more plain and explicit. This 
isa Rule in all Civil and common Caſes between 
Man and Man ; but in Criminal Caſes, there that 
Law exaCts a ſtricter and a nicer Proof: Where-ever 
the Life or Liberty of a Citizen is concern'd, there 
the Proofs ought to be Lace meridians clariora, as 
evident as the Sun at Noon-day, and ſuch, as will 
convince every one at firſt Sight. 

My Lords, I mention theſe Maxims of the Ro- 
man Law ny as they are agreeable to the common 
Senſe and Urderſtanding 6f Mankind, as Rules of 
Reaſon and Equity, which your Lordſhips have al- 
ways govern'd your ſelves by, and always will. 
The laſt of *em I mention with the greater Confi- 
dence, becauſe I find it has once already received 
the Sanction of this Honourable Houſe, in Sir Sa- 
muel Bernardiſton's Caſe ; in which it is declared, 
That Innuendo's or ſuppos'd Conſtruttions ought not 
zo be allowed; for all Accuſations ſhould be plain, 
and the Crimes aſcertain d. This, my Lords, has 
once been the Reſolution of this Honourable Houſe, 
and we humbly hope your Lordſhips will not depart 
from a Precedent ſo well eſtabliſhed. My Lords, 
one Part of this laſt Article is, That the Doctor has 
wreſted ſeveral Texts of Scripture to ſeditious Pur- 
poſes z but it has not yet appeared that he ever har- 
boured one ſeditious Thought: Whether he has 
perverted any Texts of Scripture will be beſt ex- 
plain'd by himſelf, when your Lordſhips ſhall be 
pleaſed to hear him. 


Mr. Dodd. My Lords, We defire to read two or 
three Proclamations : The Firſt is to direct the Ma- 
giſtrates to put the Laws in Execution againſt Pro- 
phaneneſs and Immorality; and that not being duly 
obſerved, the Second Proclamation takes notice 
thereof, and directs the Magiſtrates to put the ſame 
in Execution : And there are Two ſubſequent Pro- 
clamations to the ſame Purpoſe. 


Clerk Reads.] By the Queen, A Proclamation, for 
Re training the Spreading Falſe News, and Print- 
ing and Publiſhing of Irreligious and Seditious Pa- 
pers and Libels. 


ANNE R. 


Hereas by an Act of Parliament made in 

* the Third Year of the Reign of King 
* Edward the Firſt, It is Enacted, That none be ſo 
* hardy to tell or publiſh any falſe News or Tales, 
whereby Diſcord, or Occaſion of Diſcord or Slan- 
der may grow between the King and his People, 
or the great Men of the Realm; and that he that 


5 


' doth fo, ſhall be taken and kept in Priſon until 


he hath brought him into Court which was firſt 
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Author of the Tale. And by another Act made 
* in the Second Year of the Reign of King Richard 
the Second, it js declared, That the deviſing, 
* ſpeaking and telling ſuch falſe News and Tales, 
was likely to occaſion great Peril and Miſchief to, 
and the quick Subverſion and Deſtruction of this 
Realm: For the preventing whereof, ir is thereby 


© Enafted, That none be ſo hardy to deviſe, ſpeak 


* or tell any falſe News, Lies, or other falſe Things, 

* of Prelates, Noblemen, and Officers of the Crown, 

therein named, whereof Diſcord, or any Slander, 

* might ariſe within this Realm, under the Pain or- 

* dained by the ſaid Statute of King Edward the 

* Firſt. And by another Act made in the Twelfth 

* Year of the Reign of the ſaid King Richard the 

Second, it is Enacted, That when any ſuch ſhall 

© be taken and impriſoned, and cannot find him by 

* whom the Speech be moved, that he ſhall be 

* puniſhed for ſuch his Offence. And whereas the 

? pm—_ of the ſpreading and publiſhing of falſe 

News and Tales, and the Writing, Printing and 
* Publiſhing of Heretical, Blaſphemous, Irreligious, 
* Treaſonable, Seditious and Scandalous Books, 
* Pamphlets, Libels and Papers, is a Matter which 

* Tequires our Publick Care, and is of great Con- 

* cernment ; eſpecially conſidering, that by Reaſon 

* of the general Licentiouſneſs of the Times, fince 

an AQ for Preventing Abuſes in Printing Seditious, 
* Treaſonable and Unlicenſed Books and Pam hlets, 

* and for Regulating of Printing and Printing - Preſſes, 
made in the Thirteenth Year of the Reign of Our 

* late Royal Uncle King Charles the Second, and 
continued by an Act made in the Fourth Year of 
the Reign of the late King William and Queen Mary, 

© expired, many Evil-diſpoſed Perſons have Writ- 
* ten, Printed and Publiſhed divers Heretical, Blaſ- 
* phemous, Irreligious, Treaſonable and Seditious 
Books, Pamphlets, Papers, and many falſe, infa- 
* mous and ſcandalous Libels, and do continue ſuch 
* their unlawful and exorbitant PraQtices, endeavour- 
ing thereby to Traduce and Reproach the Eccleſia- 
© {tical and Tem Government of this Kingdom, 
* and the publick Miniſters of the fame, and the 
* Proccedings and Members of both Houſes of Par- 
© liament, and other our loving Subjects, to the 
high Diſhonour of Almighty God, and the en- 
* dangering the Peace of theſe Kingdoms, contrary 
* to the ſaid Statutes, and the common Laws of our 
*Realm: We therefore (with the Advice of our 
* Privy-Council) do by this Our Royal Proclama- 
tion Charge and Command all our Subjects, of 
* what State or Condition ſoever they be, That they 
* do not henceforth preſume, either by Writi 

* Printing or Speaking, to tell or publiſh any 

© News or Tales, contrary to the Statutes before- 
mentioned; nor Write, Print, Publiſh or Sell, or 
* cauſe to be Written, Printed, Publiſhed or Sold, 
* any Heretical, Blaſphemous, Irreligious, Treaſona- 
* ble, or Seditious 8 or Pamphlets, or 
any ſcandalous Libels, reflecting upon us, or upon 
© the Eccleſiaſtical or Temporal Government of this 


© Realm, or any of our publick Miniſters or mn, 


© or on the Proceedings q either of our Houſes 
© Parliament, or any the bers thereof, or upon 
* any other of our loving Subjects And we do 


© hereby further declare, That we will proceed with 
© the utmoſt Severity and Rigor of Law, againſt all 
© ſuch Perſons who ſhall be Guilty of any the ma- 
© licious and unlawful Practices aforeſaid : We be- 
ing reſolved, as much as in us lies, to ſuppreſs the 


* Puniſhment of all ſuch Offenders herein, as 


© (id Enormities by a more ſtrict and exemp 
tal 
here- 
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© hereafter be diſcovered : To the Diſcoverers where- 
* of we will give all due Encouragement. And we 
* do hereby ſtraightly charge and command all and 
* ſingular our Judges, Juſtices of the Peace, She- 
© rifts, Mayors, Bailiffs, and all other our Officers 
and Miniſters whatſoever, to take effectual Care 
for the ſpeedy Apprehenſion, Proſecution aud 
Puniſhment of all ſuch Perſons, who ſhall at any 
Time hereafter be found Offenders herein. 

Given at Our Court at Whitehall, the Twenty 
Sixth Day of March, 1702. I= the Firſt Tear 
of Our Keign. 

GOD fave the QUEEN. 


Mr. Dodd. Now read the Second. Read the 

Date firſt. 

Clerk Reads.] Groen at our Court at St. James's, 
the Five and Twentieth Day of February, 1702. 
In the Firſt Year of Our Reign. 

Ey the Qucen, a Proclamation for the Encouragement 
of Piety and Virtue, and for the Preventing and 
Puniſhing of Vice, Prophaneneſs and Immorality. 


ANNE R. 


? Hereas on our Acceſſion to the Throne, we 

| * thought fit, by the Advice of our Privy- 
Council, to Iſſue out our Royal Proclamation tor 
the Encouragement of Piety and Virtue, and for 
the Preventing and Puniſhing of Vice, Prophane- 
* neſs and Immorality. And whereas we have been 
* informed, That our Laws mentioned in the faid 
© Proclamation have not been executed according to 
* our Juſt Expectation and Commands: We molt ſe- 
; rioully and religiouſly confidering, That it 1s an 
* indiſpenfible Duty on us, to be careful, above all 
* other things, to preſerve and advance the Honour 
* and Service of Almighty God, and to diſcourage 
* and ſuppreſs all Vice, Prophaneneſs, Debauchery 
and Immorality, which are ſo highly diſpleating 
to God, ſo great a Reproach to our Religion and 
Government, and (by Means of the frequent ill 
Examples of the Practicers thereof) have ſo fatal 
© a Tendency to the Corruption of many of our 


loving Subjects, otherwiſe religioully and virtu- 


« ouſly diſpoſed, and which (if not timely reme- 
died) may Juſtly draw down the Divine Vengeance 
© on us and our Kingdoms: We alſo humbly ac- 
« knowledging, That we cannot expect the Bleſhn 
© and Goodnels of Almighty God, (by whom Kings 
and Queens reign, and on which we entirely rely) 
to make our Reign happy and proſperous to our 
* ſelf and our People, nor hope for the Divine Aſh- 
« ſtance to deliver us from the great and imminent 
© Dangers which our Kingdoms, and the true Pro- 
« reſtant Religion eſtabliſhed among us, are in this 
* preſent Juncture threatned with, without a religi- 
« ous Obſervance of God's Holy Laws. To the In- 
© tent therefore that Religion, Piety, and good 
* Manners may (according to our molt hearty De- 
* fire) flouriſh and increaſe under our Adminiſtra- 
tion and Government; We have — 1 fir {by 
© the Advice of our Privy-Council ) to iſſue this our 
Royal Proclamation ; ang do hereby declare our 
Royal Purpoſe and Reſolution to diſcountenance 
and puniſh all manner of Vice, Prophaneneſs and 
© Immorality in all Perfons, of whatſoever Degree 
* or Quality, within this our Realm; and particu- 
* larly in ſuch as are employed near our Royal Per- 
* ſon: And that for the greater Encouragement of 
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* Marks of our Royal Favour. And we do expect 
and require, Thar all Perſons of Honour, or in 
* Place of Authority, will give good Example h 
* their own Virtue and Piety, and to their utmoſt 
contribute to the diſcountenancing Perſons of gif. 
* ſolute and debauched Lives; that they being by 
that Means reduced to Shame and Contempt, for 
their looſe and evil Actions and Behaviour, may 
be thereby alſo enforced the ſooner to reform their 
ill Habits and Practices; and that the viſible Dif- 
* pleaſure of good Men towards them, may (as far 
as it is poſſible) ſupply what the Laws (probably) 
cannot altogether prevent. And we do hereh 
ſtrictly en join and prohibit all our loving Subjects 
* of what Degree or Quality ſoever, from playing 
* on the Lord's Day at Dice, Cards, or any other 
* Game whatſoever, either in publick or private 
* Houſes, or other Place or Places whatſoever; and 
* do hereby require and command them, and ever 
* of them, decently and reverently to attend the 
* Worſhip of God on every Lord's Day, on Pain 
* of our higheſt Diſpleaſure, and of being proceed- 
Led againlt with the utmoſt Rigor that may be by 
Law. And for the more effectual reforming of 
* all ſuck Perſons, who by Reaſon of their diſſolute 
* Lives and Converſations are a Scandal to our King- 
dom; our further Pleaſure is, and we do hereby 
* {triftly charge and command all our Judges, 
* Mayors, Sheriffs, Juſtices of the Peace, and all 
other our Offizers and Miniſters, both Eccleſiaſtical 
and Civil, and all other our Subjects, whom it 
* may concern, to be very vigilant and ſtri&t in the 
* Diſcovery, and the effectual Proſecution and Pu- 
* niſhment of all Perſons who ſhall be guilty of ex- 
* ceffive —_—_— N prophane Swearing 
ewdneſs, Prophanation of the 
Lord's Day, or other diſſolute, immoral or diſor- 
* derly Practices; and that they take care alſo effe- 
© &ually to ſuppreſs all Bawdy-Houſes, publick Ga- 


© ming-Houſes and Places, and other diſorderly 


* Houſes; and to put in Execution the Statute made 
in the Nine and Twentieth Year of the Reign of 
our late Royal Uncle — Charles the Second, En- 
* titled, An Act for the better Obſervation of the 
Lords Day, commonly called Sunday; and alſo an 
" AQt of Parliament made in the Ninth Year of the 
Reign of our late dear Brother King William the 
Third, Entitled, An AT for the more effetul 


g © ſuppreſſing of Blaſphemy and Prophaneneſs , and all 


other Laws now in Force for the puniſhing and 
* ſupprefling any of the Vices aforeſaid ; and alſo 
"to ſuppreſs and prevent all Gaming whatſoever, 
in publick or private Houſes on the Lord's Day; 
* and likewiſe that they take effeCtual Care to pre- 
vent all Perſons keeping Taverns, Chocolate- 


_ © Houſes, Coffee-Houſes, or other Publick Houſes 


* whatſoever, from ſelling Wine, Chocolate, Coffee, 
* Ale, Beer, or other Liquors, or receiving or per- 
* mirting Gueſts to be or remain in fuch their 
* Houſes on the Lord's Day, (except in Caſe of 
* Neceſſity and Charity) as they will anſwer it to 
* Almighty God, and upon Pain of our higheſt 
* Diſpleaſure. And for the more effectual Proceed- 
ing herein, we do hereby direct and command all 
* our Judges of Afſize and Juſtices of the Peace, to 
give ſtrict Charges at their reſpective Aſſizes and 
* Seſhons, for the due Proſecution and Puniſhment 


of all Perſons that ſhall preſume to offend in 


any the Kinds aforeſaid; and alſo of all Per- 
* ſons that, contrary to their Duty, ſhall be 


Religion and Morality, we will, upon all Occaft- *© remiſs or negligent in putting. the ſaid Laws in 
* ons, diſtinguiſh Perſons of Piery and Virtue by Execution; and that they do at their reſpective 
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Aſſizes and Quarter-Seffions of the Peace, cauſe 

this our Proclamation to be publickly read in open 
* Court immediately before the Charge is given. 
And we do hereby further charge and command 
* every Miniſter in his reſpective Pariſh-Church or 
* Chapel, to read or cauſe to be read this our Pro- 
* clamation, at leaſt Four Times in every Year, 
* immediately after Divine Service, and to incite 
and ſtir up their reſpective Auditories to the Pra- 
© tice of Piety and Virtue, and avoiding of all Im- 
* morality and Prophaneneſs. And to the End that all 
*Vice and Debauchery may be prevented, and Re- 
* ligion and Virtue practiſed by all Officers, private 
Soldiers, Mariners, and others, who are employ- 
* ed in our Service by Sea or Land ; We do hereby 
* ſtrictly charge and command all our Commanders 
and Officers whatſoever, That they do take care 
*to avoid all Prophaneneſs, Debauchery, and other 
* Immoralities; and that by their own good and 
* virtuous Lives and Converſations, they do ſet good 
Examples to all ſuch as are under their Care and 
Authority; and likewiſe take care of and inſpect 
© the Behaviour of all ſuch as are under them, and 
to puniſh all thoſe who ſhall be guilty of any the 
© Offences aforeſaid, as they will be anſwerable for 
the ill Conſequences of their Neglect herein. 


GOD ſave the QUEEN. 


Mr. Dodd. My Lords, There are two ſubſequent 
Proclamations preſſing Magiſtrates to put the Laws 
in Execution in this Caſe; bur they are to the ſame 
Purpoſe, therefore I think we need not ſpend your 
Lordſhips Time to read them: They are to- the 
ſame Purpoſe with the laſt, raking notice that the 
Magiſtrates had not done their Duty as required. 

My Lords, We have now done our Defence ; on- 
ly we have one Petition to make, That your Lord- 
ſhips would be pleaſed to hear the Doctor ſpeak for 
himſelf; There are ſome things more proper for 
him to give an Account of, than for his Council, 
We apprehend the moſt proper Time will be after 
the Gentlemen Managers for the Houſe of Commons 
have replied ; but we thought it proper to mention 
it to your Lordſhips now, and humbly ſubmit it to 
your Lordſhips. | 

Mr. Phipps. My Lords, The Reaſon why we 
troubled your Lordſhips with reading thoſe Procla- 
mations, was to ſhew your Lordihips, that the in- 
ferior Magiſtrates being negligent of their Duty in 
putting the Laws in Execution againſt Pro phaneneſs, 
her Majeſty pur out another Proclamation to quicken 
them to it; therefore when the Doctor charges the 
Magiſtrates with a Neglect of their Duty, it can- 
not be underſtood to be a Reflection on the Queen 
or the Miniſtry, becauſe you ſee what great Care 
her Majeſty has taken: So that we think this laſt 
Article is ſufficiently clear'd by theſe Proclamations. 
One thing, my Lords, I think we have not troubled 


your Lordſhips with, and that is the Journal of 


your own Houſe in the Caſe of Sir Samuel Barnar- 
diſton: It the Gentlemen of the Houſe of Com- 
mons think it is otherwiſe, we are ready to read it. 

Sir Joſeph Fekyll, My Lords, I have the Com- 
mands of the Gentlemen employed in this Service 
with me, to mention to your Lordſhips, that they 
are under a great Surprize, that the Council for the 
Doctor ſhould take upon them to propoſe to your 
Lordſhips, that the Doctor might ſpeak after the 


Commons Reply: I have Inſtructions (ſince the p 


Doctor's Council have referr'd ſome Part of the 
Defence to himſelf) to tell the Doctor, that if he 
has any thing to ſay for himſelf, now is his Time, 
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before the Commons reply; the Commons claim- 
ing it as their Right to ſpeak laſt. 

Mr. Dodd. My Lords, We ſubmit to it. Do- 
Ctor, go on. 


Dr. Sac heverell. Y Lords, The Defence made 

by my Council has been ſo 
full and particular, and the Tryal it ſelf drawn out 
into ſo great a Length, that I ſhould not add to 
your Lordſhips Trouble by ſaying any thing for my 
Self, did J not think that in ſuch a Cauſe as this, 
( wherein the Doctrine of our Church, the Dignity of 
that Holy Order to which I belong, and even the 
Common Intereſt of Chriſtianity it ſelf, are ſo nearly 
— it becomes me not to be altogether ſi- 
ent. 5 

For, my Lords, it has been own'd by ſome of 
the Managers for the Honourable Houſe of Commons, 
that tho I am the Perſon Impeach'd, yet my On- 
demnation is not the Thing principally aim'd at. I 
am, it ſeems, an inſignificant Too! of a Party, not 
worth regarding ; the avow'd Deſign of my In- 
peachment is, by the means of it to procure an 
Eternal and Indelible Brand of Infamy to be fix'd, in 
a Parliamentary Way, on all thoſe who maintain the 
Doctrine of Non-Rejiſtance, and to have the Clergy 
directed what Doctrines they are to Preach, and 
what not. And therefore, as Infeenificant as I am in 
my Se/f, yet the Conſequences of my Tryal ( if 
rightly repreſented to your Lordſhips by ſome of 
thoſe Gentlemen) are of the higheſt Moment and 
Importance. 

Since I am the unfortunate Occaſion of bringing 
theſe Matters in Judgment before your Lordſhips, it 
will behove me, I think, after what has been plead- 
ed in my Behalf by my Council learned in the Lam, 
to ſay ſomewhat alſo for my Sef, in order to clear 
the Innocence of my Intentions, and remove that 
Load of Gailt and Infamy, waich may be laid upon 
me, ſhould your Lordthips determine, (as, I truſt 
in God, you will not) that the Articles of Impeach- 
ment Exhibited, have been made good againſt 
me. 

With your Lordſhips Permiſſion then, I ſhall lay 
before you ſome few General Remarks, which in 
my humble Opinion may be added to what my 
Council have already obſerv'd, concerning the Me- 
thods taken by the Managers for the Honourable 
Houſe of Commons, to Prove and Support the Arti- 
cles of their Charge. And ſhall then, with your 
Lordſhips leave, ſay ſomewhat ſeverally to the Ar- 


ticles themſelves, which may ſerve to remind your 


Lordſhips of what my Council before offer d more 
at large, and with greater Advantage. 

My Lords, The Charge brought againſt me in 
theſe Articles is of a very High, and Heinous Na- 
ture; and had it been as clearly made out, as it has 
been ſtrongly affirm'd , it would juſtly have expos d 
me to a very ſevere Sentence. But the more heinous 
the Charge is, the more evident and unde niable, I 
ſhould think, the Proof ought to be. And how, 
my Lords, has this Charge -been ſupported in the 
ſeveral Articles of it? By plain, direct, and expreſs 
Paſſages produc'd, and read to your Lordſhips out 
of my Sermons; or by Intendments, unneceſſary 
Implications, and firain d Conſtruttions © By laying 
entire Sentences before your Lordſhips, and relying 
upon what was manifeſtly contain d in them; or by 
recing broken Sentences, and conjoining diſtant and 
independent Paſſages, in order to make me Speak, 


what I never thought of? 
Iam 


* 


920 The Tryal of Dr. HENRY SacHEVEREII. 8 Anni 


1 am unacquainted, my Lords, with the Me- 
thods of /ega! Proof, and little thought I ſhould 
have had this Occaſion of enquiring into them. Bur, 
as far as I am able to comprehend any Thing of 
this Nature, I ſhould think, that there cannot be a 
clearer Indication that I am not guilty of having 
aſſerted what I am charg'd by the ſeveral Articles to 
have ſaid, than that ſo many Hours Learning and E- 
loquence have been employ d in proving me to have 
ſaid it. Had I really affirm d thoſe Propcſitions for 
which I am accus'd, my Sermons being before your 
Lordſhips, the Places wherein ſuch Propoſit ions 
were directly contain d, might have been rcferr'd 
to, and read, with the ſame Eaſe as my Council re- 
ferr'd to the Paſſages contain'd in the ſeveral T/7- 
tings, and Sermons of the Reverend Fathers, and 
other Eminent Divines of our Church , wherein they 
Taught the Doctrine of Non-Re/iſtance in the ſame 
Extent as I maintain'd it, or in Terms much ſtron- 


Ser. ; 

Theſe Paſſages produc'd by my Council, were 
barely Read to your Lordſhips : No Argument, no 
Colours were us'd, becauſe none were neceſſary, to 

rove what Propoſitions were laid down in thoſe 
Palliges Whereas, to prove me guilty of having 
aſſerted what is laid to my Charge, after my Ser- 
nons and Prefaces were read to your Lordſhips, 
much Art and Induſtry were us'd to perſuade your 
Lordſhips , that ſuch Aſſertions were really con- 
tain'd in them. 

My Lords, When my Words were capable of 
Two Senſes, the worſt and moſt invidious, though 
at the ſame Time the moſt ſtrain d and unnatural 
Conflruftion, has been always made of them. Nay, 
when my Words were ſo plain and expreſs, that it 
was impoſſible to put any criminal Gloſſes or Colours 
upon them, I have heen accus d of meaning the di- 
rect contrary to what I have faid : And when I 
reſs d the Duty of Allegiance to the Queen, your 

ordſhips were told, that it was moſt certain, I 
meant the Pretender. 

To Aggravate my Guilt, I have been accus d not 
only for what I am ſ#ppos'd to have ſaid, but for 
what I am allow'd not to have ſaid: Not only for 
whar I have taken notice of in my Sermons, but 
for what I have paſs'd by unobſerv'd : J have been 
charg'd with Negative Crimes ; as if what I omitted 
to ſay, had been omitted with Deſign, and my Si- 
lence it ſelf were Criminal, | 

Theſe, my Lords, are the Methods, that have 
been made uſe of to prove me guilty of Crimes, 
which F prov'd, might affect my Liberty and For- 
tune; no favourable Allowances have been made to a 
Minifler of the Goſpel, diſcharging the Duty of his 
Function, and rebuking Vice and Irreligion with an 
honeſt and we!/l-meant Zeal, but ſometimes per- 
haps carrying him into Expreſſions too open, and 
unguarded. I could add, my Lords, if ſuch a Com- 
plaint might not be thought zmproper from one in 
my Circumſtances, that, in the courſe of my Accu- 
ſation, I have been ſtil'd a Crimmal, and treated as 
ſuch by ſome of theſe Honourable Gentlemen, with 
a Degree of Scorn and Indignity, from which I 
hop'd my Sacred Profeſſion, my preſent unhappy 
Condition, and a Regard to this Solemn and Awful 
Fudicature might have ſcreen'd me. 


ſpel. | 
The Doctrine I preach'd being the Doctrine of 


I am charg'd, my Lords, in the ff? Artic): 
with having Maintain d. That the neceſjury Means 
us d to bring about the e, Hippy Revoliurion, wer 
Odious andUnjuſtifiable ; in Proot of which it has been 
urg d, that I have in Genera! Terms aſſerted, / 
utter Illegality of Reſiſtance to the Supreme Power 
upon any Pretence what ſocver. My Lords, the Re- 
fitance in that Paſſage by me condemn'd, is no where 
by me applied to the Revolution; nor is it applica- 
ble ro the Caſe of the Revolution, the Supreme 
Power not being then reed. | 

My Lords, I neither expreſly apply'd my Do- 
ctrine of Non-Reſiſtunce to the Cale of the Revo. 
tion, nor had I the leaſt Thoughts of including the 
Revolution under my general Aſſertion. I expreſs'q 
this Doctrine in the ſame general Terms, in which 
I found it deliver d by the Apoſtics of Chriſt, 1 
taught it as J had learnt it, from the Homies of 
our Church, and as I was enjoin'd to teach ir, by 
the Articles of our Religion. I us'd no other Lan- 
guage, than what had been us d by our frft Refor- 
mers, hy a continued Series of Right Reverend Pre- 
lates, and other Celebrated Divines now with God, 
and by many of thoſe Venerable Fathers, before 
whom I ſtand, and what is perfectly agreeable to 
the Laws and Statutes of this Realm. I had irrle 
Reaſon to apprehend that I could ever have been ac- 
cus'd by the Gentlemen of the Houſe of Commons to 
your Lordſhips as a Criminal, or as an Aſperſer of 
the Memory of the late King , for preaching this 
DoQtrine; when others, who preach'd the ſame 
Doctrine, in the ſame Terms, before their late Ma- 
Jeflies, before our preſent Gracious Sovereign, (whom 
I pray God long to Preſerve! ) before each Houſe of 
Parliament, before this very Houſe of Commons, 
have met with pub/ic& Approbation: But fince it is 
my ſingular Misfortune to be Accus'd, for what 
others have recerov'd Thanks, in ſome Inſtances con- 
vey d to them by ſeveral of the Managers themſelves, 
I do with all humble Confidence rely upon your 
Lordſhips Fuſtice ; not doubting but that the Learn- 
ed Judges, if thought ly to be conſulted, 
will declare, what I have in this Caſe aſſerted, to 
be warranted by Law , and the Right Reverend the 
Biſhops will affirm it to be the Dottrine of the Go- 


the Homilies of our Church, not expreſs'd only in a 
few particular Paſſages of thoſe Homilies, but per- 
fectly agreeable to the who/e Tenor, the main Scope 
and Deſign of them; and thoſe Homies being eſta- 
bliſhed by the Thirty Nine Articles, as containing 
godly and wholeſome Docfrine; and thoſe Articles 
being confirm'd by the 13th of Queen Elizabeth ; 
and that Statute being made Perpetual and Funda- 
mental to our Conſtitution by the late Act of Union; 
| leave it to your Lordſhips to confider, how far the 
Condemnation of me, on the Account of that Do- 
ctrine, may affect, and ſhake the preſent Frame of 
the Bruſh Conſtitution, in Church and State, and 
ny to diſſolve the Union of the Two King- 

Ms, 

My Lords, Upon the ſecond Article, I would 
humbly pray your Lordſhips to confider, that I 
have no where in my Sermon ſhewn any the leaſt 
Diſlike of the Indulgence granted by Law to Diſ- 


But, my Lords, I lay aſide all Complaints of this ſenters ; that, on the contrary , I have declar'd my 
Nature, and with your Lordſhips Leave ſhall pro- Approbation of it in the moſt expreſs Terms imagi- 
ceed to make ſome few, ſhort Obſervations upon nable, which I beg leave once more to repeat to 


the ſeveral Branches of the Charge Exhibited a- 
gainſt me, 


your Lordihips out of my Sermon preach'd at St. 
Paul's, I would not (I there ſay) be miſunderſtood, 
at 
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as if 1 intended to caſt the leaſt invidious Refle- 
tion pon that Indulgence which the Government 
hath condeſcended to give them; which I am ſure, 
all thoſe, who wiſh well to our Church, are ready to 
grant 10 Conſciences truly Scrupulous; let them en- 
Joy it in the full Limit the Law bath pre ſcrib d. 
"My Lords, This then was, and ſtill 3s my fin- 
cere Opinion; nor am I conſcious that J have utter- 
ed one Word inconſiſtent with it. I have indeed 
þlam'd, and perhaps with ſome Warmth and Ear- 
neſtneſs blam'd, the Abaſes, which Men of 10 
Conſcience , have made , of the Lega/ Exemption, 
ranted to Conſciences truly ſcrupulous : Nor could 
| think that thoſe Reprehenſions of mine, would 
have drawn upon me the Diſpleaſure of any ſincere 
Chriſtian, which were levell'd againſt Hypocrites, 
Secinians, Deiſts, and ſuch as, under the Umbrage 
of that Ad, which permits Proteſtant Diſſenters, 
and thoſe only, to ſerve God, every Man in his own 
Way, think themſelves a Liberty to be of no Proteſtant 
Congregation, of no Religion at all. I will farther 
ingenuouſly own to your Lordſhips, that J had in 
my Eye ſome Abuſes made of that Act by the Di/- 
enters themſelves ; who, I am told, do (both Pa- 


fters and People) rarely obſerve the Qualifications 


preſcrib'd by thar A; and who erect Seminuries 
for educating Youth in Principles oppoſite to the 
Doctrine, Diſcipline ,, and Worſhip of our Church: 
Whereas that A#, was intended for the Eaſe of 
thoſe, whoſe Minds through the unhappy Prejudi- 
ces of Education, were already eſtranged from the 
Church ; not, as I humbly conceive , to indulge 
Men in taking the moſt effectual Methods to Pro- 
agate and Perpetuate their Sch1ſm. | 

My Lords, Of any Favours to Diſſenters granted, 
or intended by the Law, I have no where com- 
plain d. Of Tolerati-n, a Word unknown to our 
laws, and implying, as I am .informd , much 
moie than our Lawgivers deſign d, it I have ſaid 
any Thing Offenſive, I may, [ hope, reaſonably pre- 
ſume, that it will not be judg d by your Lordſhips 
in any wiſe to reflect on that AZ of Exemption, 
which I have ſpoken of in Terms, no ways, I think, 
misbecoming a good Subject, or betraying any want 
of Chriſtian Moderation. Nor is there, my Lords, 
any want of it, I conceive, in affirming that 7076 
Af, which relieves ſome Diſſenters from legal Pau- 


. niſhments, to which they were before obnoxious, 


hath not any ways alter'd the Nature of Schiſm, or 
extinguiſh'd the Obligations to Church Communion ; 
which is an Evangelical Pity, incumbent on all 
Chriſtians, by the Rules of the * Antecedent 
to all Secular Laws, and can by no human Power be 
Diſpens'd with. If the Church of England, my 
Lords, impoſes no anlamſal Terms of Communion, 
as She certaiply does nor, then all Separatiſts from 
her Communion, will, notwithſtanding the Indul- 
gence, continue to be Guilty of Schiſm ; The Con- 
{:quence of which Gilt, may {till reſt upon their 
Souls. however it may ceaſe to Affect their Bodies 
or Efates. For as no human Law can render that 


Lawful which God hath forbidden, ſo neither can it 


make that Void, which God hath commanded. 

My Lords, I am accus'd, under this Head, of 
maintaining, that it is the Duty of Superior Paſtors 
10 Thunder cut their Eccleſiaſtical Anathema's 
againſt Perſons entitled to the Benefit of the Tolera- 
tion ; 1 hope, it hath evidently appear d to your 


Lordſhips, that 1 advance no ſuch Poſition, Sure I 
am, that my Words do not in zhemſelves carry ſuch 
a Meaning, nor does the Connexion of my Dil- 
courſe require that Senſe, or eaſily admit it. Schiſ- 
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maticks, my Lords, are not the only Perſons againſt 
whom Eccleſiaſtical Cenſures may be denounced ; 
the Works of Darkneſs, which I referr'd to, as fit 19 
be reprov'd, in that Part of my Sermon, where I 
ſpeak of theſe Cenſures, are of the ſame Kind 
with thoſe mentioned by the Apoſtle, whoſe Words 
I produc'd, all lewd and immoral Practices; againſt 
theſe, my Lords, and againſt Hereſies, and Blaſphe- 
mies (a black Catalogue of which has been diſplay'd 
before your Lordſhips) I thought the Anathema c of 
the Church would be well employ'd ; ſuch Anathe- 
ma's, I doubt not, my Lords, would be ratiſed in 
Heaven, and would therefore, by any Power on Earth, 
be irreverſible, 

As to Archbiſhop Grindal, though I may ſeem to 
have us d ſome undue Aſperity of Expreſſion con- 
cerning him, yet I charg d him with nothing but 
what I had good Grounds for, from our Hiſtorians : 
Ir hath been made appear to your Lordſhips, that, 
on the Account of his Remiſſneſs in Church-Govern- 
meet, he liv'd and dy'd under the High Diſpleaſure 
of Queen Eligabeth; and whether therefore he, or 
that glorious Queen, (hall bear the Blame of his 
Diſgrace and Sufterings, is with all Humility ſub- 
mitred to your Lord(hips. 

I hope, my Lords, I ſtand clear in your Opini- 
ons, ot the Charge advanc'd againſt me, in the to 
firjt Articles; and as my own Conſcience acquits, 
ſo I rruſt your Lordihips will acquir me, of what- 
ever iS laid to my Charge in the Third. 

My Lords, I neither have ſuggeſted, nor do in 
my Conſcience believe, that the Church is in the 
leaſt Peril or Adverſity from Her Majeſiys Admini- 
firation. So far am I from any ſuch Thoughts, 
that J am entirely farisfied of Her being a moſt f- 
Jectionate Nurſing-Mother to it. But I hope I may 
{ay without Offence, that the Church may be in Pe- 
ril from other Cauſes, without any Reflection upon 
Her Majeſty's Government, or any Contradiction to 
Her Royal Proclamation, and the Reſolution of both 
Houſes of Parliament, four Years ago. If the 
Church be in Danger, when the Chriſtian Religion is 
evidently fo, I hope it will be thought no Crime 
to ſay, it has ſcarce ever been in greater Danger 


than it is now, fince Chriſt had a Church upon 


Earth. For belides that Deluge of 3 
and Immorality, which overſpreads the whole King- 
dom; beſides the Variety, and oy Strength of 
thoſe Schiſine which weaken and divide us, and of 
thoſe Heterodox Opinions, and damnable Hereſies, 
which are daily publiſh d and propagated among us; 
| verily believe, that never were the Miniſters of 
Chrift fo abus d and vilify'd, never was the divine Au- 
thority of the Holy Scriptures ſo arraign d and ridi- 
cul d, never were Inſidelity and Atheiſm it ſelf fo 
Impudent and Barefac'd , never were ſuch horrid 
Blaſphemies printed in any Chriſtian State, from the 
Foundation of Chriſtianity to this Day. 

Out of the many Inſtances of this Kind, which, 
being ready at hand, I could have produc'd to your 
Lordſhips, I have Selected a few only; but thoſe 
ſuch, as I am perſuaded your Lordſhips could not 
hear without Horror and Aſtoniſhment. Pardon 
me, my Lords, if my Apprehenſion of the ſad 
Conſequences we may expect from ſuch crying Abo- 
minations, have forc'd from me ſome Expreſſions, 
which upon a % Occaſion might Rem too harſh 
and vehement. A Man that dreads no Danger from 
ſuch unparallel d Iniquities , that do as it were call 


domn God's ſevereſt Judgments upon that poor Church 


and Nation, wherein they are openly and daringly 
committed, muſt be dead in his Leve for his Coun- 
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trey and Religion. If I have diſclos'd ſuch a fright- 
ful and deteſtable Scene of Impiety , which by rea- 
ſon of your Lordſhips high Stations and great Em- 

loyments, might poſſibly lie undiſcover'd to your 
Bisbe before; I ſhall think my ſelf happy, whatever 


hall befal me, if I may by God's Grace become the 


mean Inſtrumemt, of putting a Stop to that over- 
flowing of Ungodlineſs and Blafphemy , which as yet 
no Laws, no Proclamations, how well ſoever de- 
fiend, and how often ſoever repeated, have been 
able to reſtrain. | 
Nor ought I, my Lords, to forget, tho" it was 
forgotten by the honourable Managers, another 
Ground of Danger ariſing to this Church from the 
Attempts of Popiſb Emiſſaries, by me mention d, I 
without the leaſt Offence, in my Sermon at 
St. Paul's; where I fay , It were highly to be wiſb d 
that thoſe excellent Laws, made for the Defence and 
Security of the Church, were at preſent put ſtrictly 
in Execution; for the Roman Cartholick Agents, and 


 Mifhonaries, that ſwarm about this great City, as 


were in Defiance and Contempt of them, were never 
more buſy in making Proſelytes to their Superſtition 
and Idolatry, and perverting and debauching Her 
Majeſiy s Subjects in every Corner of our Streets. 
J have not, my Lords, been called upon to prove 
the Truth of this Paſſage , nor has it been reckon'd 


among the falſe Inſinuations | have made that rhe 


Church is in Danger. I pray God, the Church 
may be in 20 Danger, upon any of theſe Accounts! 
Her Majeſty, your Lordſhips, and the Commons, 
have indeed provided againſt theſe Dangers by whole- 


ſome Laws, and hope, I did not exceed the Limits 


of my Function, when, being call'd to Preach before 
Magiſtrates, L exhorted them to prevent theſe Dan- 


gere, by putting thoſe Laws ſtrictly in Execution. 


juſt had been the Indignation of the Honourable 
Houſe of Commons, Juſt would bs your Lordſhips 
molt ſevere Reſentments, if by any Parallel by me 
drawn, I had inſinuated that the Members of both 
Houſes, who paſs'd the Vote concerning the ſafe and 
flouriſhing Condition of the Church , had been then 
conſpiring its Ruin. I have already purg d my ſelf 
from this Imputation, by obſerving, that the Paral- 
lel, aſcrib'd to me, implies , that they who Voted 
King Charles the Firſt to be out of Danger, and 
thoſe who Conſpir'd his Death, were the very ſame 
Perſons, whereas it is certain they were not ; for, 
my Lords, the Vote about the King's Safery was 


paſs d by Lords and Commons an Near and half be- 
fore his execrable Murther, which had been con- 


triv'd by the Army, and was perpetrated by a pre- 
tended 1 2 a ſmall Remnant of the Huſe 
of Commons (not a tenth Part of the whole ) after 
the reſt of the Members had been Impriſon'd or Se- 
cluded, and without the Concurrence of the Houſe of 


Peers, who totally rejefted it. You have had, my 


Lords, a very different Repreſentation of this Fatt 
made by one of the Learned Managers : But this, 
my Lords, is the real Truth, as recited in the Af 
Parliament for the Attainder of the King's Mur- 
therers ; and is an Evidence, that I could not poſſi- 
bly mean by any odious Parallel to infinuate, that 
the Members of both Houſes, who pals'd the Vote 
concerning the Safety of the Church, were then 
conſpiring its Ruin. | 
I humbly crave your Lordſhips Patience yet a 
little farther, whilſt I ſpeak to what is alledg d in 
the Fourth Article, which charges me with many 
Crimes of a very high and flagrant Nature; none of 
which have been endeavour'd to be prov'd upon me, 


otherwiſe than from ſuppos'd Suggeſtions, and unde- 
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termined Expreſſions ; and 1 muſt ſtill, with your 
Lordihips Leave, humbly iz upon it, that where 
the Expreſſions are doubiſul, there the favourah}: 
Senſe, is always to be preferr'd. 

After all that has been ſaid by the Learned Mon. 
gers for the Commons, What Miniſter of State, I he. 
ſeech your Lordſhips, have I been prov'd to Refa 
upon, directly or indirealy ? Where, and how do] 
by any Suggeſtion, charge Her Majeſty , or thoſe 85 
Authority under Her, with a general Male- Admin. 
fration ? How do I perſuade Her Subjects to keep 
up a Diftintion of Parties and Factions, while | te. 
prove thoſe who divide us by knavh Diſtin3ions 
and while I perſuade my Fellow Subjects to J 
and forget them? How is it p{eble, I ſhould 
fair up the Pevple to Arms and Violence, when | 


am endeavouring to convince hem of the utter Ve- 


gality of Refiſhance upon any Pretence what ſoever e 
Theſe Things, my Lords, ſeem to be Inconfitent 
unleſs a Man may be thought a Rebe! for Recom- 
mending Loyalty, or Sedrtivies for preaching againſt 
Sedition. 

IJ remember, indeed, at the Opening of this 
Charge againſt me, that one of the Managers for 
the Houſe of Commons, vouchſit d to offer his cha- 
ritable Aſſiſtance towards Reconciling this ſcemins 
Inconſiſtency; for he was pleaſed to ſufpo/e that, 
when I ſpake againſt re/fting the Sovereign, I had 
not our gracigus Queen, but ſome other Perſon in 
view; and that I might therefore agreeably to my 
Principles of Non-Reſiſtance, ſtir up the People to 
Arms and Violence againſt Her ſacred Majeſty, 
Your Lordſhips will once more pardon my Earneſt- 
neſs, if I call God to witneſs, that I utterly deteſt 
any ſuch traiterous Intention; and I ſhould in my 
own Opinion be unworthy of the Name of à Chriſ};. 
an, if I could give my ſelf leave to caſt ſuch a h , 
and groundleſs Imputation upon any one in /ike Cir- 
cumſtances with ine, who had given all pH F. 
vidences of his Duty and Affection to the preſent 
Government. My Lords, I have taken the Outhe of 
Allegiance to Her Mujefty, and that of Abjuration 
againſt the Pretender: and when therefore I preach'd 
the Doctrine of Non R-/iſtance, it is moſt apparent, 
that the Government, which | perſuaded my Fellow- 
Subjects not to Reſeft, is the preſent Government; 
and I humbly conceive, that the preſent Government 
can never be Overturn d, it it be never Reſiſlel. 

How true a Zeal and Affection I have always 
born to her Majelty's Perſon and Government. 1 
leave to be judg'd by your Lordſhips, and the roh 
World, from thoſe pub/ick Demonſtrations which 1 
have given of it, at all Times, when I had occaſion 
to make mention of ezher. I hope your Lordſhips 
will pardon me, if I refer to ſome of my- own 
printed Expreſſions, as an evident Proof of my un- 
feigned Duty and Allegiance. ** If, to call it the 
* moſt ineſtimable Bleſſing this Nation could en- 
* Joy, that Her Majeſty, the good and pious Relict 
* of the Royal Family, fits now happily upon the 
* Throne of Her Anceſtors ; If to Pray, that God 
may long preſerve Her for the Comfort and Sup- 
port of the Church, as the only Security, under 
* God, it has to depend upon ; If, earneſtly ro con- 
tend for the Safety, Rights, and Eſtabliſhment of 
* Her Majeſty, together with thoſe of che Church ; 
* If, to vindicate Her Majeſty's Title to the Crown 
** againſt the Uſurpations, Pretences, and Encroach- 
* ments of Her Adverſaries, and to aſſert Her 
Right to the Throne to have been ſo clear, mani- 
< feſt, and undoubted, that even Her worſt Ene- 


„mies ( could ſuch a pious Princeſs be ſuppos d to 
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C have any) muſt acknowledge it; That She was 
«* proclaim'd as 'twere by the Voice of God, in the 
« univerſal Joy, Satisfaction, and Unanimity of 
Her Subjects; that Her perſona! Merit exempted 
* from that, made Her worthy of a brighter Dia- 
dem than She wears; If, to 8 Her Subjects 
* with the moſt hearty Zeal, and Generoſity, to 
enter into a neceſſary War, for the Defence of 
« Her Majeſty, and the common Preſervation of 
our Church, Liberties, and Conſtitution, againſt 
* 2 powerful Adverſary ; If, to beſeech God to 
* proſper ſo good an Undertaking , to give an hap- 
* py Event and Iſſue to ſuch a Rightful Cauſe, to 
« crown our Arms with Victory, and to make them 
« as ſucceſsful, as they are juſt and honourable; 
„And that, in order to this, we are all bound, 
* both in Duty to God and our Sovereign, as well 
eas by our own Intereſt, unanimouſly, and heartily 
to aſſiſt and ſupport her under this great Under- 
taking, as far as our Prayers, and Eſtates, Lives, 
te and Fortunes can ſerve Her; If, to perſuade Her 
“Subjects, that the great and threatning Dangers 
of our Enemies, ſhould have that juſt Effet up- 
on us, to unite us, as much zin our Reſolutions 
6e and Affections, as they do in our common Inte- 
« reſts, Apprehenſions, and Troubles; If, to ſet out 


* the Bleſſings we enjoy in the wiſe Conſtitution of 


& our Government and Laws, in the moſt refin d 
Policies of our Parliament and Miniſtry, in the 
„Strength and Number of our Armies, Fleets, 
and Confederates, in the Care and watchful Vigi- 
© lance, the Courage, Reſolution and Conduct of 
ur General, and above all in the Piety and Pru- 
„ dence of our moſt gracious QUEEN , If, to 
&« affirm that She daily gives freſh Inſtances of Her 
„ Wiſdom, in the happy Adminiſtration of Her 
Government, and in nothing more ſhews Her Po- 
* licy, and diſtinguiſhin Judgment, than in ma- 
* king Choice of ſuch Miniſters of State, who are 
* acceptable to their Countrey, and expreſs ſuch a 
« Zeal and Steadineſs in its Service and true Inte- 
< reſts, and whom nothing could Bribe , or betray 
© intoa Party, wherein it might any ways ſeem to 
ebe endanger d; If, with the moſt ardent Requeſts 
« to implore God's Providence, which through ſo 
„many Dangers and Difficulties has rais'd up, and 
« preſerv'd Her Majeſty, to carry on theſe glorious 
« Undertrakings with Succeſs, that She may be able 
“ to Reſtore and Settle the Peace of Europe, in its 
* juſt Rights and Limitations ; and that, as God 
„has beſtow'd a Crown upon Her in this World, 
as the Reward of theſe heroick and pious Deſigns, 
« ſo, after a long Reign here, he would advance 
“ Fer to an higher Throne in Heaven, and dignify 
« Her with a glorious and immortal Crown here- 
after“: If this, my Lords, I ſay, is falſely and 
maliciouſly to Suggeſt, that Her Majeſty's Adminiſtra- 
tion both in Eccleſiaſtical and Cuil Aﬀairs, tends to 
the Deſirution of the Conſtitution ;, If this be char- 
ging Her Majeſty, and thoſe in Authority under Her, 
both in Church and State, with a general Male-Ad- 
miniſtration ; If this be, as an Incendiary, to per- 
ſicade Her Subject to keep up Diſtintions of Factions 
and Parties; If this be Inftilling groundleſs Fealou- 
ſies, fomenting deſtructiue Diviſions, and ſtirring 1 
Her Majeſty s Subjefs to Arms and Violence, again 
any but Her Enemies; then, my Lords, I am Guilty 
of this Article of Impeachment ; otherwiſe I am in- 
nocent. 

My Lords, I have always thought it my Duty, 
upon all publick Occaſrons, to Aſſert theſe Princi- 
pics of Loyaity and <ubjetion to the Supreme Pow- 
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er, whenever I had a proper Call ſo to do; of this 
there are aumberleſs Witneſſes in thoſe ſeveral Pla- 
ces to which I have belong'd. One of theſe I beg 
leave of your Lordſhips 8 to mention, 
Magdalen College in Oxford, whereof I am at pre- 


ſent an unworthy Member; and which by the 


known Sufferings of the whole Body for the Church 
and Conſtitution, contributed as much towards the 
late bappy Revolution as any Society in the Kingdom: 
To which Honourable Society I humbly appeal for 
my Charafter and Behaviour. I could alſo appeal 
for the ſame to a Right Reverend Lord, that now 
fits on the Bench of Biſhops. 

Had it been fit to have troubled your Lordſhips 
with Evidences of my hearty Affection to the pre- 
ſent Government, 1 could have produced them in 
great Abundance, from the Perſens with whom [ 
have Convers'd, from the Gentlemen whom I have 
Bred up, and from the Congregations to which I 
have Preach'd. If my Principles had any Tendency 
towards Alzenating the Aﬀetions of Her Mijeſty's 
Subjects, ſurely ſome one Inſtance of my Diſſoyaliy 
to the QUEEN, ſome favourable Expreſſions to- 
ward the Pretender, ſome Indications of my Diſlike 
to the preſent Settlement, and the Proteſtant Succeſ- 
ſion, might have been pitch'd upon, and expos'd to 
your Lordſhips, in order to juſtifie the Charge of 
Sedition againſt me. But I cannot but with Plea- 
ſure obſerve to your Lordſhips, that from the 
whole Courſe of my Atons, no one Inſtance of 
that kind is allede'd, or ſo much as pretended. 

My Lords, The Charge of wicked/y wreſting di- 
vers Texts of Scripture lies very heavy upon me, 
as 4 108 and Miniſter of Chriſt. If I am 
Guilty of it, there is another Tribunal, another 
Bar at which I am to appear, and where by that 
Scripture, which I have wreſted, I ſhall be Zudg'd 
and Condemn'd. In the mean time, my Lords, I 
hope that thoſe, whoſe particular Profæſſion, and 
Studies qualify them to be the moſt competent 
Judges of ſuch Matters, will abſolvbe me in this 
Particular. | 

Upon the whole, theretore, my Lords, I hope it 
appears, that I am not guiliy of any of the Crimes 
of which I am accus'd ; that I have Tranſgreſs d 
no Law of the Land, neither Statute, nor Common 
Law, relating either to Her Majeſty, or to my Fel- 
low Subjects, to the Church, or to the State: And 
that I may with all Humility apply to my own 
Caſe, the Words of that bleſſed Apoſtle, whoſe Do- 
arine I defend, and whoſe Example I hope I ſhall 
have the Grace to follow, Neither againſt the Law, 
nor againſt the Temple, nor againſt Cefar, have 1 
offended any thing at all. 

What I have hitherto humbly offered to your 
Lordſhips relates to my Words and Acfions; and as 
to the Thoughts and Intentions of my Heart, which 
are known only to God, and my own Conſcience, and 
which are amd in my Impeachment to be wicked, 
ſeditious and malicious; 1 call the Searcher of Hearts 
to witneſs in the moſt ſolemn, and religious Max- 
ner, as I expect to be acquitted before God, and his 
Holy Angels, at that Dreadful Tribunal, before which 
not only I, but all the World, even your Lordſhips, 
who now fit in Judgment upon me, mult appear, to 
be Acquitted or Condemn'd ;, that I had no ſuch 
wicked, ſeditious, or malicious Intentions ; that 
there is nothing upon Earth, I more dereft and 
abhor: That my Deſigns were, in every reſpect, di- 
rectly contrary, I had no Intention to aſperſe the 
Memory of His late Majeſty, to traduce, or condemn 
the late Happy Revolution, or to arraign the Reſolu- 
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tions of both Houſes of Parliament. So far was I 
trom deſigning to undermine and ſubvert Her Ma- 
jelty's Government, and the Proteſtant Succeſſion as 
by Law Eflabliſh'd, that it was my ſincere Intention 
to exert my beſt Endeavours for their Security. So 
iar was I from intending, to perſuade Her Majeſty's 
Subjects to keep up a Diſtindtion of Parties and Fa- 
Hons, from iuſtilling groundleſs Fealouſies, foment- 
ing de ſiructive Droiſtons among them, or exciting and 
ſtirring them up to Arms and Violence, that my Aim 
was to perſuade them to lay afide a// Diſfrntons, to 
unite in one, well compacted Body, to be Obedient 
to their Governors, and to ſupport the preſent Eſta- 


bliſhment. So far was I from defigning to defame 


Her Majeſty's Adminitration, or to infuſe any un- 
dutiful Thoughts of Her, that I not only pay Her 
all Honour and Obedience, but am from the bottom 
f my Soul 7ealoutly, and affectionately Loye/ to 
Her; being entirely perſuaded, that the Church is 
fo far from being in Danger from Her, that She is 
as heartily affected to its Eſtabliſhment, and Proſpe- 
rity, as I hope I have always ſhew'd my ſelf to 
be to Her Sacred Perſon, and Government. 

As to the Proteſtant Succeſſion by Law Effabliſp d, 
tho' the Doctrine which I preach'd tends to the Se- 
curity of it, (as I heartily defire every thing by me 
ſpoken ſhould tend) yer having no Occaſion in either 
of my Sermons to take Notice of it, 1 do no where 
in thoſe Sermons mention it, nor ſay any thing that 
can be Imerpreied to have any View towards it. 
Therefore tho I cannot with my beſt Application 
apprehend, how it comes to be ſaid in the Pream- 
ble to my Impeachment, that ] had deſien'd to under- 
mine and ſubvert it, yer I ſhall gladly take this 
Opportunity, of declaring my ſelf before your Lord- 
thips upon hat Subject. It is my ſincere and hearty 
Prayer, that God would. prolong the Life of Her 
Moſt Sacred Majeſty, whoſe Exemplary Goodneſs 
and Piety, give us the belt Hopes we have of avert- 
ung that Vengeance, which is due to the Wickedneſs 

the Age we live in; that He would 5/%/ Her 
Councils at Home, and Her Arms Abroad, and make 
Her Reign exceed that of Her Renown'd Predeceſ- 

ſor Queen Elizabeth, in Length, as well as Glory. 
But when the Inheritrix of the Bleſſed Martyr's 
Crown, and Piety, when She, the Defire of our 
Eyes, and the Breath of our Noftrils, (hall full of 
Years, and Honour, be Gather d to Her Fathers, and 
exchange Her Temporal for an Inmortal Crown; 
(fince we are deprived of that Prince, Her Royal 
Off ſpring, whoſe Loſs no true Lover of his Coun- 
try, and of the Royal Family can reflect upon with- 
out a Bleeding Heart, and whom God in his Anger 
took from us, becauſe we were zmworthy of fo in- 
eſtinable a Bleſfing,) 1 earneſtly beſeech God, in de- 
fect of Future Iſſue from Her Majeſty, to Perpetu- 
ate the Succeſſion of the Crown, as it is Eſtabliſh'd 
in the moſt Illuſtrious Houſe of Hanover, which I 
look upon as, next to his Providence, the beſt 
Guard we have againſt Popery and Arbitrary Pow- 
er, the beſt Security of our Church, and of the Con- 
flitution of our Government, which is the Glory and 
Happineſs of our own Nation, and the Envy of all 
others. And I cannot yet apprehend, how the Do- 
trinz, which I have taught, tends to weaken or un- 
dermine it; nor on the other fide, how the Doctrine 
of Reſiſtance, which brought Her Majeſty's Royal 
Grand-Father to the Block, (ſuppoſing it a true Do- 
trine) comes to be mention d, or thought of, much 
leſs to be induſtriouſly maintain d, as a neceſſary and 
indenſpenſible Duty, under the moſt mild and gra- 
cious Adminiſtration of the beſt of Queens. No- 
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thing ſeems more ſtrange than that Reſilance 
be ſo carefully ok under ſuch 4 . thouls 
unleſs it be that Non-Refiftance ſhould overturn it. 
So far was I therefore from having any of thoſe 
wicked, malicious, or ſeditious Deſigns, which are 


laid to my Charge, that my Intentions were, on the 


contrary, to inflil the Principles of Loyalty and Oh. 
dience into my Fellow Sübſceds and e to pk 
a ſtop to that Torrent of Lewdneſs, Irreligion and 
Atheiſm, of which I have given your Lordſhips 
ſo many flagrant Teftimonies. 

Thoſe ourrageons Inſults upon God, and Goof- 
neſs, are ſo Provoking, that they may excuſe ſome 


Heat, and Severity of Expreſhon in a Miniſter of 


Chriſt, who has a juft Senſe of Religion, a due Con. 
cern for the Diſcharge of his Holy Function, or for 
the Honour of his Maker and Redcemer. And if 
any Objection be made againſt me, for Treating with 
an Unbecoming Bitterneſs ſuch Daring Rabſhek hs, 
who defy the Living God; I beg leave to Reply in 
the Words of a Reverend Faber of our Church, 
Let them confider what Moderation, and Temper, 4 
Man had need be of, that in this Nation, and this 

e, ſhall ſpeak againſt Faftion, Rebellion (J add De- 
n, Tritheiſm, and all forts of Hereſy, Blaſphemy, 
and Atheiſm) without extraordinary Severity. Nay, 
it is our Duty in ſuch Caſes, to expreſs our ſelves 
with Warmth and Sharpneſs, according to the Ex- 
ample of our Bleſſed Saviour ; who, tho' Meekneſs 
it ſelf, could not but ſhew the utmoſt Indignation 
at the Prophaning the Houſe of God. This is not, 
my Lords, to ral but to rebuke ; and thoſe, who 
ridicale, or cenfure us for it, either have not, I pre- 
fume, or toi! not own they have, a iht Notion of 
the Dignity of our Office ; will not confider, that 
we are the Ambaſſadors of Chriſt, that we are com- 
manded, in his Name, to exhort, and rebuke with 
all Authority; and that our Authority is deriv'd 
from thoſe to whom it was faid by our Bleſſed Sa- 
viour, He that deſpiſeth you, deſpiſeth me, and be 
that deſpifeth me, deſpiſeth him that ſent me: 
Whatever Expreſſions therefore in my Sermons may 
have /ipt from me, which ſeem ſo far liable to 
Exception, as to carry a Senſe I never intended (as 
he muſt be an Hippy Speaker indeed, whoſe Words 
are altogether unexceptionable) yet I humbly hope, 
the above-mention'd Provocations will plead my 


Excuſe, or that, at the very worſt, ſome haſty, or ; 


even violent Expreſſions, ſhall not be deem'd High 
Crimes and Miſdemeancrs. I deſire it may be far- 
ther conſider'd by yourLordſhips, that I could have 
no Temporal Intereſts to ſerve by the Dotfrines I 
advanc'd ; and therefore could have no Deſign in 
view, but to diſcharge my Duty to God, as a M- 
niſter of Chriſt, and to my Sovereign, as a Faithful, 
and Loyal Subject. | 

My Lords, Theſe Things being humbly offer'd 
to the Conſideration of your Lordſhips, I hope, 
that what I have already fer d, as a ſuppoſed 
Criminal, will be thought ſufficient Puniſhment for 
one, who has offended againſt zo Law yet in Being. 
It muſt be thought no little Grief, and Vexation 
to any ingenuous Man, to be brought to his Bar, 
under the leaſt Sſpicion of ſuch Crimes as are laid 
to my Charge; but for a Perſon of my Function to 
have an Accuſation of this Nature alledg d againſt 
him, ſo heinouſly reflecting upon his Holy Character, 
is ſuch a fo] Blot, as though his Innocence ſhould 
at laſt be clear d by your Lordſhips, upon the moſt 
undeniable Evidence, muſt leave a Scar uro! his 
good Name; which is to all Men dear, but much 
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17¹⁶ 
more ſo to thoſe, whoſe whole Capacity of doing 
good in the World principally depends upon it. 

My Lords, As the Matter of my Charge was 
highly criminul, ſo the Form and Manner of it ran 
in ſich general, and uncertain Terms, that twas 
impoſſible to know the Grounds ot my Accuſation ; 
or how to defend my ſelf, when I knew not where 
I ſhould be aue, d. So that after 1 had provided 
as particular an Anſwer as ſuch a general Accuſa- 
tion would admit of, the Commons were pleaſed in 
their Replication to ſay, that there were ſeveral 
Things in it Foreign to the Charge. To the great 
Mistortune of falling under the Diſpleaſare of chat 
Honourable Houſe, I might add, That of a long and 
cloſe Confinement, and of an Expenco no ways pro- 
portion d to my Circamſtances. Theſe, my Lords, 
are Afflictions which can be conceiv'd by no Body 
ſo well as by bim, who has been ſo anbappy as to 
feel the Weight of them. And among theſe I rec- 
kon it not the leaſt of my Sufferings, that I have 
been for ſo long a time debarr'd, from taking heed to 
that Flock, over which the Holy Ghoſt hath made me 
an Overſeer. For even ſince | hens had my Liber- 
ty, by the Favour of your Lordſhips admitting ms 
to Bail, J have purpoſely avoided doing any Part 
of the Duty of my Funſtion, or even appearing in 
Publick, lelt it ſhould occaſion any Tumult or Di- 
flurbance; as my neceſſary Attendance on your Lord- 
ſhips from time to time, has fince been thought 
＋ 4 to have done, without any Fault of mine, 
or the /caſt degree of Encouragement given by me, 
which I profeſs, in the Preſence of God, to ab- 
hor. | 

All theſe Circumſtances, my Lords, being confi- 
der d, together, with the Public t Manner, the 
Length and Solemnity of my Tryal, before ſo Au- 
guſt a Court of Judicature, by which Means I am 
made a Gazing-ftock, both b 27 and Aﬀti 
cone, and a Spectacle to 5 whole World ; J have 
ſtood in this Place Day after Day, to hear my {elf 
Accus'd of the 2 Crimes, and openly reuil d; 
I have been repreſented as a Papiſi in Diſguiſe, as 
3 Rebel, as an Enemy to Her Majeſty's Perſon and 
Government, and a Favourer of the Pretender, tho 
J have  abjur'd him, (but not ge him, as a 
Learned Perſon was pleas d to ſay) that is, as the 
worſt of Perjur d Villains : T have been call'd an inſg- 
mficant Tool of a Party on the one Hand, and a 
moſt dangerous Incendiary on the other, nay, an An- 
gel, that is a Devil, detach'd from the Infernal Regi- 
ons : All thele things, I ſay, being conſider d, (and 
your Lordſhips I am ſure, in tender Compaſſion to 
me, will conſider them,) it is moſt certain, that, 
whatever be your Lordſhips Determination con- 
cerning me, I cannot eſcape without being a very 
great Sufferer, and I (hall have been abundantly pu- 
niſh'd, tho' I ſhould have the Happineſs to be by 
your Lordſhips at laſt Acquired. | 

Yet I cannor Reflect withour Comfort, (the greateſt 
of Comforts next to that of a good Cauſe, and a good 
Conſcience ) that I Anſwer for my ſelf this Day before 
the moſt Illuſtrious Aſſembly in the World, the whole 
Body of the Nobiliiy of Great Britain; whoſe 
Princely Extraction, and High Quality, whoſe Mag- 
niſcent Titles, and Splendid Fortunes, whoſe Here- 
ditary Candor and Generaſity, inherent in Noble 
Blood, mſecparable from the Birth and Education of 
Peers; in a word, whoſe Solid Fudgment, and ex- 
att Shill in the Laws of this Realm, ſo eminently 
Quality them for rhe fina/ Determination of Fuſtice; 


who are neither to be ſway'd by Hopes, over-rul'd 


by Fears, nor miſied by any Falſe Prejudice or Paſ- 
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fon. If it muſt be a Man's Misforrune to labour 
under ſuch hard Circumſtances as mine, it is no ſmall 
Mitigation of them, that he Pleads his Cauſe he fore 
ſuch Judges, who, he knows, will Decide it with 
the ſtricteſt Imparriality, Equity, and Honour. 

And when [ conſidet that I now ſtand, and am 
Fudg'd for ſome of the Docfrines of that Goſpel, 
which God deliver d unto dur Fatbers, and you; my 
Lords the Biſhops, their Sucteſſors, have receiv'd 


from Chriſt and his Apoſtles, as the ſacred Depaſitum 


of the Church, to be Maintain'd inviolably in its 
Primitive Simplicity; when I conſider, what is the 
Cauſe for which I am this Day call'd in Queſtion; 
that it is One of thoſe Eternal Truths, which you 
are ſo Solemnly commiſſion d to Teach, and earneſtly 
Cntend for; when I confider, that tis what our 
Bleſſed Lord and kis Apoſtles feal'd wit! their pre- 
cious Blood, and ſo many Primitive Martyrs main- 
tain'd even in the midſt of Hames, ſo many Learned 
Biſhops, and Confeſſors recammenl1ed 19. Po/lerity in 
their immortal Writings, as the diſtin7u1hins Badge, 
and Glory of our Reformation; nay, when I conſider, 
that tis what you your ſelves hive a/ready ſupported 
with znconteſtable Reaſon, and Authority; it is no 
ſmall Satisfaction to me to think, thit as your 
Lordſhips are my Judges, ſo, I hope in God, you 
muſt be my Advocates, What a Gilt. a5 well as 
Diſgrace, would it juſtly devolve upon the Clergy, 
to recede from any Principle of our excellent 
Church, eſpecially from what has been ſo long re- 
tain d, and boaſted of, as its peculiar Chara fer] By 
abandoning which we muſt relapſe into ſome of the 
worſt Doclrines even of Popery it ſelf, and render 
our ſelves the molt contemprible, as well as incon- 
ſiſtent Church in the World ! I think, I may. there- 
fore with Confidence uſe the Words of the Great 
Apoſtle to his Accuſers; Having obtain d Help from 
God, I continue unto this Day, witneſſing both to 
ſmall and great; ſaying none other Things than thoſe 
which the Prophets and Moſes (1 may add, Chriſt 
and his Apoſtes,) did Jay. - | 

For, my Lords, if I have committed any Faults 
or Errors in Expreſſion, yet as I inſiſt upon my In- 
nocence with reſpect to all the High Crimes laid to 
my Charge, ſo I muſt ſtill iaſiſt upon all the Do- 
arines which 1 have taught, as being agrceable to 
the Word of Gold, and to the Dottrine of our moſt 
excellent and truly Apoſlolical Church, and which 
we of the Clergy are oblig d both by Subſcription, 
and Oath to ecknowledge, and defend, And how 
hard are our Circumſtances, if we muſt be puniſh'd 
in this World for doing that, which if we do not, 
we ſhall be more heavily paniſbd in the next! 
What a Condition are we in, if we are commanded 
to cry aloud and ſpare not, to exhort, rebuke, in 
Seaſon and out of Seaſon, on the one Hand, and 
proſecuted, impriſon d, ruin d on the other! It this 
be our Caſe, who indeed is ſufficient for theſe Things ? 
Aud how truly may we of the Miniſtry above all 
Men living, apply to our ſelves thoſe Words of the 
Apoſtle, If in this Life only we haue hope in Chriſt, 
we are of all Men moſt miſerable : But our Comfort 
is, that our Hope in Chriſ is not only in this Life. 
Juſtly might we be reproach'd, andrdeſerve ſome of 
thoſe Reflections, which in theſe Licegtious Limes 
are ſo plentifully pour d upon us, were we not rea- 
dy to Practiſe the Doctrines we preach, of Self-De- 
mal, taking up our Croſs, and patient Submiſſon to 
Sfferings and Afflictions! For my own Part, it mat- 


ters not what becomes of me, nor is my Deliverance, 


or Ruin, of any Moment to the World; or, if ir 
be, I am not only ready to be bound, but to dye, could 
I by 
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I by that do Service to my Queen, my Church, or 

my Country ;, ncither count I my Life dear, ſo that 

1 might finiſh my Courſe with Foy, and the Miniſtry 

which I have received of the Lord Jeſus. But may 

God ſo direct your Lordſhips, that through e a 
Il ound may not be given to the Pockrines of the 
Scriptures, and of the Church, which Chriſt hath pur- 
chas'd with his own Blood. : "in 

And ſo, with all Hamility and Reſqę nation, I ſubmit 
my ſelf to your Lordſhips Judgment; be it what it 
will : One Thing J am ſure it can never a from me, 
the Power of Wiſhing and Praying, and (whether in 
Profperity or Adverſity, whether I am Acquitted, or 
Condemn d, ) 1 n pray for the Queen my So- 
vereign, for your Lordſhips my Judges, and for the 
Commons my Accuſers; molt earneſtly beſeeching 
Almighty God, to deliver all Orders, and Degrees of 
Men amongſt us, from. all falſe Doctrine, Hereſy, 
and Schiſm, from Hardneſs of Heart, from Contempt 

of bis Word, and Commandment ; from Envy, Ha- 

tred, and Malice, and all Uncharnableneſs. 


Then the LORDS Adjourned to their Houſe 
| | Above. 


n . 


—— - 


Thurſday, March 9. The Ninth Day. 
T HE Lords coming don into Weſminter Hall, 


and being ſeated in the manner before-men- 
tioned, Proclamation was made by the Serjeant at 
Arms as follows : | 5 da 
Our Sovereign Lady the Queen doth ſtrictly 
Charge and Command all manner of Perſons to 
keep Silence, upon Pain of Impriſonment. 
Then another Proclamation was made: Henry 
Sacheverell, Doctor in Divinity, come forth, fave thee 
and thy Bail, ' elſe thou forfeiteſt thy Recognizance. 
The Doftor appearing at the Bar accordingly, 
with his Council, as before : 
Lord Chancellor. Gentlemen, you that are Mana- 
gers for the Houſe of Commons may proceed to 
yonr Reply. | | | 
734 {:iC 


Sir Fofeph Fekyll. MI” Lords, Do&or Sacheve- 

8 10 3 rell and his Council ha- 
ving concluded what they had to offer to your 
Lordſhips, I ſhall enter upon the Province aſſign' d 
to me, in further Execution of the Commands of 
the Houſe of Commons, which is, to Reply to the 
Defence made for the Doctor to the firſt Article of 
the Commons Charge. SUED | 

My Lords, I ſhall take Notice, firſt, of the Con- 
ceſſions made by the Dottor's Council; ſecondly, 
of the Expoſition they have put upon thoſe Paſſages 
of the Sermon, which have been relied on by the 
Commons to maintain this Article ; and, thirdly, 
of the Acts of Parliament, the Homilies, the Books, 
the Sermons, the Pamphlets and the Gazettes, which 
the DoQot's Council have call'd for to be read to 
your Lordſhipßs. . 

And if I fhall ſatisfy your Lordſhips, that the 
Conceſſions made by the Doctor's Council are a De- 
parture from the Defence made for him in his An- 
twer, that they are extorted by Neceſſity, and are 
likely to be retracted when this Turn is ſerv'd; if 
J ſhall ſhew your Lordſhips, that their Expofition 
of the Paſſages in the Sermon, is contrary to the 
plain Meaning of thoſe Paſſages; if I ſhall ſhew, 
that the Acts of Parliament, the Homilies, and the 
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other Prints that have been produc'd, are either im. 
material, or condemn the Doctrine laid down i; 
the Sermon; and if I ſhall ſhew, that this Crimi. 


nal, for ſo I muſt call him, fince the Houſe ot 


Commons have call'd him ſo ; (whether he will 
be ſo in the Event, J agree, reſts only in your 
Lordſhips Judgment); if, I fay, I ſhall ſhew he is 
guilty of a moſt heinous Offence, I ſhall not doubt 
of your Lordſhips Juſtice. | 

My Lords, The Conceſſions are theſe, That Ne- 
ceſſity creates an Exception to the General Rule of 
Submiſſion to the Prince: That ſuch Exception is 
underſtood or implied in the Laws that require ſuch 
Submiſſion : And That the Cafe of the Revolution 
was 2 Caſe of Neceſſity. | 

| Theſe are Conceſſions ſo ample, and do ſo fully 
anſwer the Drift of the Commons in this Article 
and are to the utmoſt Extent of their Meaning in it, 
that I can't forbear congratulating them upon this 


Succeſs of their Impeachment ; That in full Parlia. 


ment this erroneous Doctrine of unlimited Non- 
Reſiſtance is given OW diſclaim'd. And may it 
not, in After-Ages, be an Addition to the Glories of 
this bright Reign, that ſo many of thoſe who are 


n 


honour'd with being in Her Majeſty's Service, have ö 


been, at your Lordſhips Bar, thus ſucceſsfully con- 
tending for the National Rights of Her People 
= proving they are not precarious or remedi- 
eſs. | 

But to return to theſe Conceſſions; J muſt ap- 
peal to your Lordſhips, whether they are not a to- 
tal Departure from the Doctor's Anſwer ; whether 
_ is one Word in the Anſwer which looks that 

ay. | | 

In his Anfiver he takes Notice, that the general 
Aſſertion in his Sermon, of the utter Illegality of 
Reſiſtance, is a colourable Pretence for the Article; 
but does he add the Reſtriction or Limitation to it, 
which hath been now thought neceſſary, and hath 
been infiſted upon as moſt material for his De- 


fence? No, my Lords, but the quite contrary; for 


theſe are the Words of his Anſwer, The ſaid Henry 
Sacheverell doth with all Humility aver the legality 
of Reſiſtance, on any Pretence whatſoever, to be the 
true Doctrine of the Church of England. Now, 
could any thing have been more material for him 
in his Anſwer, than adding theſe Reſtrictions to 
his general Aſſertion in his Sermon, which his 
Council now ſay he intended, tho” he did not ex- 
preſs ? Or if that was his Intention, could he poſſi- 
bly have forgot it, when the Frame of his Anſiver 
was under Conſideration? 

But now he ſees the Reſolution of the Com- 
mons, and the Endeavours of thoſe who have their 
Commands to carry on this Proſecution, to bring 
him to Puniſhment ; now he ſees your Lordſhips 
daily Attendance upon this Trial, and your Attten- 
tion to the Charge againſt him; now he ſees, if he 
had abided by his Anſwer, he muſt have been con- 
demn'd, or the Revolution ; theſe are the Motives 
which have prevail'd upon him to tolerate his Coun- 
cil to make theſe unwilling Conceſſions, and have 
extorted them from kim. 


And how little theſe Conceſſions ought to avail | 


him, your Lordſhips will ſee, when you conſider 
how likely it is he will retract them when this 
Turn is ferv'd. May we not then expect he will 
uſe this very Argument of Neceſſity, the Coertion 
or Reſtraint he is under by this Proſecution, as an 
Excuſe for theſe Conceſſions ? And when your Lord- 
ſhips are told, that it is the Duty of Divines (whoſe 
Office it is to explain the Scripture to the People) 
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to inculcate this Doctrine of Non-Refiſtance in the 
moſt unconfin'd and unlimited Terms they are able, 
and mentally reſerve the Exception to themſelves ; 
when Authorities, have been produced for aſſerting 
this Doctrine in ſuch a manner as ro exclude any 
Exception wharſoever, and the Doctor himſelf did 
not expreſly come into theſe Conceſſions, it is 
certain they ought not to be of any Avail to 


him. | | | 
© Your Lordſhips will therefore give me Leave to 
conſider the Expoſition which hath been put on 
thoſe Paſſages, which the Commons relied on for 
Proof of their Firſt Article: And I ſhall thew that 
Expoſition to be contrary to the plain Meaning of 
thoſe Paſlages. | 

My Lords, I readily agree, that no ftrain'd 
Innuendo's, or ſuppos d and forc'd Conſtructions 
(which are the Words us'd in the Reaſon given for 
reverſing the Judgment in Sir Samuel Barnardiſton's 
Caſe) ought to b2 admitted, to explain the Meaning 
of the Doctor, in order to prove him Criminal. I 
think the Principles laid down upon the Reverſal of 
that Judgment are ſolid and juſt ; and therefore no- 
thing but expreſs Words, or a neceſſary Implication 
collected from a Man's Words, can make him an 
Offender. But I would not have it gone away with, 
that there muſt be expreſs Words of Scandal ro 
make a Man Criminal; indirect or oblique Scan- 
dal has in all Times been met with and puniſh'd in 
the ordinary Courts of Juſtice ; and if it were other- 
wiſe, that which aggravates the Crime (the Subtilty 
or Contrivance of it) would prevent the Puniſh- 
ment : And therefore it is, that Ironical Scandal, 
nay, even dumb Scandal (Scandal by Pictures, or 
by Signs) as is mention'd in the Caſe de Libellis 
Fumoſis, in my Lord Chief Juſtice Coke's Fifth Re- 
port, is puniſhable by Law. The only Caution ne- 
ceſſary in theſe Cafes is, that the Conſtruction or 
Interpretation be not ſtrain'd or forcd. And, my 
Lords, in this Caſe we have not only a ſeditious 
Meaning plainly collected from the Doctor's Words, 
but expreſs Criminal Words, a falſe Suggeſtion, 
that his late Majeſty, in his Declaration, diſclaim'd 
the leaſt Imputation of Refiſtance, introduc d for a 
malicious and ſeditious Purpoſe. 

My Lords, The Firſt Article has been rightly di- 
vided into Three Parts. The Doctor is charg d 
with ſuggeſting and maintaining, Firlt, That the ne- 
ceſſary Means us'd to bring about the Revolution, 
were odious and unjuſiifiable. Secondly, That his 
late Majeſiy in his Declaration diſclaim'd the leaſt 
Imprtation of Reſiſtance: And, Thirdly, That to 
impuie Reſiſtance io the Revolution, ts to caſt black 
and odious Colours on his late Majeſty and the Revo- 
lution. 

The two laſt Branches, my Lords, are Particu- 
lars. The firſt is the General ; and if the two laſt 
are proved, ſuch Proof makes out the firſt : But I 
ſhall conſider rhe Anſiver given by the DoQtor's 
Council to the Proof of the two laſt Branches in 
their Order, and proceed to conſider the Anſwer 
that has been given to the proper Proofs of the 
firſt. 

My Lords, The firſt Proof of this Branch was 
the general Aſſertion of the utter [legality of Re- 
ſiſtance upon any Pretence whatſoever. It nath been 
ſaid in Anſwer to this, that this is ſpoken of the 
Supreme Power, which is the Legiſlative Power, 
and then there ought to be no Exception what- 
ſoever. 
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But, my Lords, that the Doctor did not mea! 
the Supreme Legiſlative Power, but the Supreme 
Executive Power, is evident. 

Firſt, From the Account he preſently gives of 
thoſe that oppoſe his Principle of Non Reſiſtance, 
which runs all along upon the Perſon of the Prince 
only, as cancelling their Allegiance, calling their 
2 to Account, Det hroning and Murtherins 
im. 

Secondly and Principally, From his bringing in 
the Caſe of the Revolution, as urg'd by thoſe who 
are Adverſaries to his Principle of Non-Reſiftance. 
Now the Revolution is not, cannot be urg'd 25 an 
Inſtance of the Lawfulneſs of any thing, but of re- 
ſiſting the Supreme Executive Power acting in Op- 
poſition to the Laws; aud this the Doctor himſelſ 
admitted, when he told your Lordſhips that the Su- 


preme Power was not then refiſted. This is therefore 


the Supreme Power he affirms it is utterly unlawful 
to reſiſt. 

But it was faid by one of the Doctor's Council, 
That the Non-Reſiſtance the Doctor preaches up, is 
the utter Illegality of Reſiſting the Supreme Power in 
all Things Lawful; for thole Words, in all Things 
Lawful, make part of that Sentence. My Lords, I 
admit they do; but thoſe Words are relative to his 
Aſſertion concerning Active Obelience, and not 
Paſſive, as will appear by reading the whole Sen- 
tence. The grand Security of our Government, and 
the very Pillar upon which it flands, is founded —_ 
the fteady Belief of the Subjects Obligation to an abſc- 
lute and unconditional Obedience to the Supreme 
Power in all Things Lawful, and the utter Illegalty 
of Reſiſtance upon any Pretence whatſoever. The ore 
dividing Member of the Sentence is, the Ohlgation 
to Obedience in all Things Lavwful; the other, the Lle- 
galtty of Reſiſtance on any Pretence whatſoever ; the 
one is reſtrain d, the other unlimited. Ir muſt be 
taken therefore (notwirhſtanding theſe Objetions) 
That the Doctor aſſerts the utter Illegality of Re- 
ſiſtance to the Supreme Executive Power, though 
acting not in 2 but in Contradi tion to 


the Laws. 
My Lords, I go on to the ſecond Proof of the 


firſt Branch of this Article, which is, the Doctors 


Inſinuation that the Parliament diſound the Re- 
ſiſtance at the Revolution, by declaring that they ſet 
the Crown on the King's Head on no other Title than 
of the Vacancy of the Throne. One of the Council 
thought fit to ſtand to this Fact, becauſe the Vacaucy of 
the Throne is mention 'd in the Bill of Rights; and he 
ſays, there is no other Fact there ſtated. I beſeech 
your Lordſhips, Does not the ſame Act take Notice 
of the Male-Adminiſtration of King Fames, and his 
Abdicating the Government, as the Means by which 
the Throne became void ? And I may appeal to your 
Lordſhips Journal, and the Journal of the Houſe of 
Commons, whether the Word Abdicated was not 
uſed rather than the Word Deſerted (after a Confe- 
rence between the Two Houles) for this Reaſon, 
inſiſted on by the Commons, that that Word Abd:- 


cate included in it Male- Adminiſtration, which the 


Word Deſert did not. . 
The ſame Council ſaid, the AF for preventing 


Vexatious Suits, urg d by the Commons as a Parlia- 
mentary Declaration, juſtify ing the Reſiſtance at the 
Revolution, was only for Indemnify ing thoſe that 
acted at that Time, anl was no more than was 
done in the Reign of Edward the Tnird, after Ed. 
ward the Second was Dethroned. This ſurely is no 
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manner of Anſiver to the Declaratory Part of that 


Law, which takes Notice of the King's undertaking 


a glorious Enterprize, for delivering the Kingdom 
from Popery and Arbitrary Power; and that divers 
Subjects, in Aid and Purſuance of that Enterprize, 
did ſeveral Acts of Violence and Reſiſtance ; and this 
Law declares ſuch Acts were neceſſary, and ought to 
be juſtify d. And I can't but obſerve this by the 
way, that the Parliament and the Doctor are of 
different Opinions; the Parliament thought that Re- 
ſiſtance ought to be juſtify' d; the Doctor thinks 
not; and if fo, then Doctor Sacheverell doth ſuggeſt 
and maintain, that the neceſſary Means ſed to bring 
about the Revolution were odious and unjuftifiable. 

I come now, my Lords, to the ſecond Branch of 
the Firſt Article, the Doctor's Aſſertion, That his 
late Majeſiy in his Declaration diſclaim'd the leaſt 
Imputation of Reſiſtance ; and the Doctor's Anſwer 


to it. 
My Lords, His Council admit this Aſſertion is 


in the Sermon, and that this Aſſertion is not true; 


but they ſay it was a Miſtake only in the Doctor, 
that the Doctor has expreſs'd himſelf ſomewhat ob- 
ſcurely, and now he has explain'd himſelf, thar 
Explanation ought to be receivd. The Doctor 
meant, they ſay, Conqueit ; and ſo he had explain'd 
himſelf not only in the Marginal Note, but in the 
Sermon it ſelf. My Lords, if this were fo, I admit 
it would be a good Defence ; but that this was not 


 aMiſtake, or rather was a wilful one in the Doctor, 


and that he thereby deſign'd ro Traduce the Me- 
mory of his late Majeſty and the Revolution, I 
ſhall ſhew from what his own Council infift 


On. | 


They ſay the Doctor muſt mean Conqueſt, be- 
cauſe the Prince of Orange, who was no Subject, 
but a Sovereign Prince, could not be ſaid to reſiſt 


according to the common underſtanding of that 


Word. Now, my Lords, it is true, the Prince of 
Orange could not be ſaid to reſiſt, and fo could not 
diſclaim Reſiſtance for himſelf; but could he not 
be join'd and aſſiſted by the Subjects of the Realm, 
who might be ſaid to reſiſt, and were invited by 
him ſo to do? Doth not this appear by the whole 
Tenor of his Declaration, and even by the Paſſages 
quoted by the Doctor? And fince his late Majeſty 
could not be ſaid to reſiſt, but the Subjects, who, 
upon his Invitation, join d with him, could; and the 
Reſiſtance of Subjects is what the Doctor is ſpeaking 
againſt ; it is plain, that the Doctor ſpeaks of the 


King's diſclaiming the Reſiſtance of thoſe who 
join d with him, and not his own Reſiſtance. And 


therefore I cannot ſee that the Quotation of the 
Paſſage out of the Prince's Declaration, at the bot- 
tom of that Page, doth make out that he meant 
Conqueſt, by Reſiſtance in his Sermon; or if it did, 
Would it excuſe the Doctor's Preaching this Part of 
his Sermon, which was done without referring to 


that Paſſage? 
But it is ſaid, he has explain'd that he meant 


Conqueſt by Reſiſtance in the Body of the Sermon, 
becauſe he ſays the Parliament burnt a Libel that 


would have pleaded the Tule of Congueſt, by which 
Reſiſtance was ſuppoſed. But that this Paſſage doth 


not make out that he meant Conqueſt by Reſiſtance, 


is evident, from his making Reſiſtance not to be 
Conqueſt, but only an Ingredient in it. And by 
repreſenting Reſiſtance and Conqueſt to be the ſame 


thing with the Doctor, he is made to ſay, that the 


Parliament burnt a Libel that would have pleaded 
the Title of Conqueſt, by which Conqueſt is 


ſuppos d. 
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aſſerted, that his late Majeſty in his Declaration dif- 
claim'd the leaſt Imputation of Reſiſtance ; and qi: 
claim'd it at a Time, if you'll believe the Doctor 
when he was exhorting the Subjects of King June, 
to reſiſt, and was joining with them, and encoy.- 
raging them in it; than which ir is impoſſible there 
can be a greater Reflection on his late Majeſty, or 
the glorious Cauſe he then hal in Hand. ; 

My Lords, I come now to conſider the Proof of 
the Third Branch of the Firſt Article, and the Ar. 
ſwer that has been given to it. The Third Branch 
is this, 1hat to impute Reſiſtance to the Revolution 
1s 10 caſt black and odious Colours upon bis late My. 
jeſiy and the Revolution: The Proof is, that Part of 
the Sermon wherein the Doctor aſſerts, That 2h 
Adverſaries to the Doctrine of Non- Reſiſtance, who 
urge the Revolution in their Defence, are the greneſt 
Enemies to that and his late Majeſty, and the mo 
ungrateful for the Delroerance, in endeavouring to 
caſt ſuch black and odious Colours upon both: How 
often muſt they be told, &c. The Anſiver to this 
is, Thar the Perſons the Doctor deſcribes. as caſting 
black and odious Colours on his late M tjeſty ang 
the Revolution, are not thoſe who impure R-filtance 
to the Revolution, of whom heaffirms noth;;g, bur 
thoſe new Preachers and new Politicians, who teach 
Antimonarchical and wicked DoQtrines, and who 
urge the Revolution in Defence of em. 

My Lords, If the Doctor had meant theſe Per- 
ſons, he would have ſhewn them, which he cer- 
tainly might have done, that what was ated at 
the Revolution, did not in the leaſt juſtify their Opi- 
nions; but he declining to do this, and placing che 
Defence of the Revolution on a falſe Fact, known 
to be ſo to himſelf and to the whole Nation; and. 
this, taken together with his introducing these 
Men as defending their Principles by the Revolution, 
leaves the Load of theſe deteſtible Opinions on the 
Revolution, and not only condemns the Reſiſtance 
at the Revolution, but brands it. | 

But it is faid, my Lords, that the Clauſe, Our 
Adverſaries think they effectually ſtop our Mouths, &c. 
relates to the Defence of theſe Antimonarchical 
Principles, and not to the general Propofition of 
the utter Illegality of Reſiſtance upon any Pretence 
whatſoever ; and if fo, I agree there is no Founda- 
tion for this Branch of the Article ; and whether 
he is guilty of this Branch or not, turns entirely on 


this Queſtion. 


My Lords, I little thought ſuch a Conſtruction 
would have been endeavour d, by a wrong Recital 
of this Clauſe in the Sermon, by the DoCtor in his 
Anſwer ; for there it is ſaid, as from the Words of 
the Sermon, That they, that is, ſays the DoQor, 
theſe new Preachers and new Politicians, urge the 
Revolution in defence of ſuch Principles ; when 
your Lordſhips ſee the Words of the Sermon are, 
Our Adverſaries think they effectually flop our 
Mouths, and have ns ſure and unanſwerable on this 
Point, when they urge the Revolution of this Day 
in their Defence, This therefore brings the Caſe of 
the Revolution, urg'd by theſe Adverſaries, to the 
Point or Propofition he had before laid down, which 
was the utter Illegality of Reſiſtance on any Pretence 
whatſoever ; and not to the Defence of divers Anti- 
monarchical Principles, taught by the new Preachers 
and new Politicians. And this is ſtill plainer, if your 
Lordſhips conſider that the Doctor's Reply to theſe 
Adverſaries, by denying there was any Reſiſtance at 
the Revolution, can only relate to the Point of Non- 
Reſiſtance he had before aſſerted; and Re- 
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fiſtance, if it were not denied, muſt ſtand con- 
demn'd by the Doctor's Propoſition. 

As little, my Lords, did I expect to hear from 
one of the Doctor's Council, that there are twenty 
or thirty Lines between the General Propoſition and 
this Clauſe; ſince if there be a Connection between 
this Clauſe and that Propoſition (which I have al- 


ready ſhew there is) it is not the Intervention of D 


ſo many Lines will hinder it; and if there had been 
no Connection, their being cloſe together would not 
have made one. And by this manifeſt Connection, 
the Doctor hath brought this general Poſition, of 
the Unlawfulneſs of all Reſiſtance, to hear upon the 
Revolution. Which I hope may ſerve for an Anſwer 
to the ſame Gentleman, who ſays, It is one thing 
to lay down the General Rule without making the 
Exception, and another thing not to make the par- 
ticular Exception out of that Rule; for the Doctor 
has mentioned the Revolution, but not in order to 
except it, but to include it. 

Indeed, my Lords, the Learned Doctor who is of 
his Council pretends to have found out the Excepti- 
on in the Sermon, Page the 1cth, becauſe he finds 
the Word Neceſſity there: The Words are theſe, 
Only this Maxim in general I preſume may be eſla- 
bliſh'd for the Safety, Tranquility and Support of all 
Governments ; that no Innovation what ſoever ſhould 
be allowed in the Fundamental Conſtitution of any 
State, without a very preſſmg, nay, unavoidable Ne- 
ceſſity for it. But if the Doctor had but read to the 
End ot the Sentence, he would have found Doctor 
Sacheverell condemns all that bore a Part in the Re- 
volution, before a Law was made about it : The 
Words that follow are theſe, And whoſcever ſingly, 
or in a private Capacity ſhould attempt it, is guiliy of 
the bigheft Miſdemeanor, and is an Enemy to that 
Politicꝶ Body of which be is a Member. And it 
that Sentence reſpects the Revolution, then Doctor 
Sacheverell condemns all, from rhe higheſt to the 
loweſt, who, in their private Capacity, joined with 
the Prince of Orange, or aſſiſted in bringing about 
the Revolution. This is the Thing he is now charged 
with ; not condemning the Revolution as a Thing 
ſettled by Law, but the Neceſſary Means uſed to 
bring it about. But if the Doctor inſtructed his 
Council to inſinuate, that there was any Innovation 
in the Conſtitution wrought by the Revolution, it 
is an Addition to his Crime. The Revolution did 
not introduce any Innovation; it was a Reſtoration 
of the ancient Fundamental Conſtitution of the 
Kingdom, and giving it its proper Force and 
Energy. 

Indeed, all the other Council differ d from that 
Learned Civilian, and maintain'd, that Doctor Sa- 
chevercll did not, nay, ought not, to make any Ex- 
ception ; and one of em ſaid, if Clergymen, in- 
ſtead of preaching up the general Rule of Obedience, 
were permitted to ſtate the ſeveral excepted Caſes, 
ſuch Exceptions would in time devour all Allegiance. 
My Lords, If the Doctor had pretended to have 
ſtated the particular Bounds and Limits of Non- 
Reſiſtance, and told the People in what Caſes they 
might, or might not reſiſt, he would have been 
much to blame; nor was one Word ſaid in the Ar- 


ticles, or by the Managers, as if that was expected 


from him; but on the contrary, we have inſiſted, 
that in no Caſe can Reſiſtance be lawful, but in Caſe 
of extreme Neceſſity, and where the Conſtitution 
can't otherwiſe be preſerv'd, and fvch Neceſſity 
ought to be plain and obvious to the Senſe and 
Judgment of the whole Nation; and this was the 
Cale at = Revolution. And is there no Difference 
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between a Divine's mooting and putting Caſes of 
lawful Reſiſtance, and, excepting the Reſiſtance at 
the Revolution out of the general Rule of the Ille- 
gality of Reſiſtance, on a Day, when he was oblig d 
not only to commemorate. the Revolution, but the 
Reſiſtance, the neceſſary Means . uſed to bring it 
about, as appears by the Service appointed for thar 
, | 


And, my Lords, Is a Houſe of Commons, who 
are vindicating that Revolution only, to be repre- 
ſented as if we were calling upon Divines to ſtate 
the Caſes wherein Reſiſtance is lawful, and wherein 
not? A Taſk unfit for any one, and more eſpecially 
for them to meddle with; And are we, by ſuch 
Suggeſtions as theſe, to be defam'd and inſulted, 
=- repreſented as promoting Anarchy and Con- 
uſton * 


My Lords, There can be no Order or Regularity, 


if the Conſtitution, the beautiful Frame of a Legal 
Monarchy, which this Nation hath ſo long enjoy d 
and proſper d withal, be deltroy'd or given up. 
What Inclination has the preſent Age ſhewn to ſub- 
mit to Arbitrary Power; or rather, what hath been 
wanting in it to ſhew the contrary ? 

But I go on, my Lords, to conſider an Argument 
made uſe of by another of the Doctor's Council, 
That it was needleſs for him to except the Caſe of 
the Revolution, for that was known to every body, 
and had often been approv'd by the Legiſlature. ] 
beſeech your Lordſhips, Could the Doctor know 
this, and not only not except that Caſe, on a Day 
appointed to give ſolemn Thanks for it, but intro- 
duce it for no purpoſe but to leave it under the Con- 
demnation of the General Rule of Non Reſiſtance? 
And by this Method the Doctor has brought his Ge- 
neral Rule to bear upon the particular Caſe of the 
Revolution. For he takes but one way of acquitting 
the Revolution, which is by laying down that for 
Truth, which every Man knows to be falſe ; and 
they that aſſert this Truth, he ſays, caſt black and 
odious Colours on the late King and the Revolution : 
Which makes out, that Dr. Sacheverell doth ſuggeſt 
and maintain, that to impute Reſiſtance to the Revo- 
lution, is to caſt black and odious Colours on his late 
Majeſty and the Revolution. 

am ſenble how tedious I muſt have been in this 
nice tracing the Anſwers given by the Doctor's 
Council to our Proofs of this firſt Article; but be- 
cauſe the Judgment of the Caſe will depend very 
much upon it, I am ſure I ſhall have your Lord- 
ſhips Pardon. 

And now, my Lords, What a Repreſentation is 
here of that Glorious Tranſaction, the late happy 
Revolution! The Part the Subject had in it is repre- 
ſented as contradicting the expreſs Command of 
God in Scripture, and Jeſtrudtive of all Govern- 
ments: His late Majeſty is repreſented as. encou- 
raging this pernicious Wickedneſs, and diſowning 
it at the ſame time: Give me Leave therefore, on 
behalf of the Nation, and the Memory of his late 
Majeſty, its Deliverer, to ſtate this Affair ſhortly, 
and in another Light to your Lordſhips. 

The Subjects reſiſted, the late King join'd his 
Army with the Arms of Reſiſtance; and if the Na- 
tion at that time had not had Recourſe to that Reme- 
dy, how abject and how miſerable muſt they have 
been! If we look into the Hiſtories of other Coun- 
tries, Have not the beſt and happieſt Nations been 
molt tenacious of their Liberties ? And while they 
have continu'd {o, and withſtood Abſolute Power, 
they have been proſperous at home, and conſidera- 
ble abroad: But when they have fallen from this 
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Proſperity at home, and Magnanimity, which 
makes them conſiderable abroad, have deſerted 
them, and they have ſunk into Sloth and Effemi- 
nacy. Can any one therefore, with any Colour, ſay, 
That Reſiſtance, in Caſes of Extreme Neceſſity, 
has worſe Conſequences than Unlimited Subje- 
Qion ? | h | 

Let us now turn our Eyes a little on the Part our 
late King had in the Revolution. Did he not un- 


dertake a moſt hazardous Enterprize, to procure us 


Happineſs at home, and to give us that Weight 


abroad, which this Nation had long enjoy'd, but ar 


that Time was depriv'd of? And with what Care 
and Anxiety, even to the laſt Moment of his Lite, 
did he labour to ſecure thele Bleſſings to us! 

Let us look beyond his Time, and fince, for the 
' Senſe of the Nation upon this Point. What Satif- 
faction did the Nation take, in the Aſſiſtance his 
Renowned Predeceſſor (Queen Eliaabeth) gave to 
the Oppreſſed Provinces, our then Good Neigh- 
bours, and our now Potent Allies? How zealoufly 
did the Nation promote the Aſſiſtance King Fames 
the Firſt gave to the injur'd Prince Palatine, againſt 
the Emperor his Superior Lord? And what Reſo- 
Jution and tender Concern for the perſecuted Ro- 
cbellers, did King Charles the Firſt thew and ex- 
preſs ? And has not Her Majeſty afifted the Spar: 
ards, againſt a Prince acknowledg'd by them, and 
ſeated on the Throne ? Nor did Her Goolnels, 
which is as extenſive as Her Power, overlook the 
poor Eſtate of the People in the Cevennes, or ne- 
glect to give them all poſſible Aſſiſtance, againſt 
their King exerciſing a cruel Dominion over them. 
Theſe, and many more Initarces which might be 
fetch'd from other Countries, are ſo many Authori- 
ties againſt this Doctrine of unlimited Non-Refi- 
ſtance. 8 

And now, my Lords, I come to conſider the Au- 
thority the Doctor pretends to have for it: His 
Council fay, They have Acts of Parliament for 
this Doctrine; I ſhall not mention the particular 


Acts, becauſe they are well known, bur conſider 


them under Three Heads. Firſt, Thoſe Acts that 
were before the Reſtoration. Secondly, Thoſe after 
the Reſtoration, and before the Revolution. And, 
Thirdly, Thoſe after the Revolution. = 
My Lords, As to thoſe before the Reſtoration, I 
readily admit they condemn Reſiſtance generally; 
they don't mention any Exception. The Council 
of the other Side have furniſh'd me with an An- 
{ver to em: They ſay, Theſe, and all other Laws, 
have an Exception imply'd in them. The Wiſ- 
dom of the Law, in not expreſſing the Exception, 
is plain : It is neither decent, nor probably would 
have a good Effect, to put odious Caſes, ſuch as a 
Prince's Overturning the Conſtitution. The Roman 
Law did not provide againſt Parricide, nor doth 
the En2/1h Law neither; ſince it hath no diſtinct 
Punithment for that kind of Murder, tho' it hath 
ſome for others, which are call'd Petty Treaſons. 
Laws are fram'd upon a View of ordinary and com- 
mon Caſes : Ad ea gue frequentius accidunt jura 
adaptantur, is a known Maxim, and of great uſe in 
the Expoſition of Laws. And if our Legiſlators had 
been ask d the Queſtion, Whether they meant by 
thoſe Laws to make all other Laws, and even thoſe 
Laws themſelves, of no Validity ? (Which, if Ab- 
ſolute Power can't be withſtood, would be the cer- 
tain Conſequence ;) Would not they have anſwer d, 
Nothing was farther from their Thoughts ? And if 


it be Maledicta Expoſitio gue corrumpit Textum, ap- 
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Z.eal and Induſtry, which is the Foundation of their 


ply'd to any particular Law; what a curſed Expof.. 
tion mult that be, which corrupts, or rather annuls 
the Text of all the Laws at once ? 

My Lords, The next Head of AQs, are thoſe af. 
ter the Reſtoration, and before the Revolution, x 
do admit, thoſe Laws go farther than the former 
and ſeem to condemn all Reſiſtance, and in {ich 
Terms, as to exclude any Exception whatſheyer 
My Lords, What I have ſaid relating to the former 
Laws, may be apply'd to theſe. But further, I de- 
fire it may be conſider'd, theſe Legiſlators were 
guarding againſt the Conſequences of thoſe Perni- 
cious and Antimonarchical Principles, which hag 
been broach'd a little before in this Nation; and 
thoſe large Declarations in Favour of Non-Rej.. 
ſtance, were made to encounter, or obviate the 
Miſchief of thoſe Principles; as appears by the 
Preamble to the fulleſt of thoſe Acts, which is the 
Milnia-AF, in the 13th and 14th of King Charles 
the Second. The Words of that Act are theſe : 
And during the late Uſ::rped Governments, many 
Evil and Rebellious Principles have been inſtilled in. 
to the Minds of the People of this Kingdom, which 
may break forth, unleſs prevented, to the Diſt,r- 
hance of the Peace and Quiet thereof: Be it there- 
fore Enated, &c. Here your Lordſhips may ſee 
the Reaſon that inclined thoſe Legiſlators to expreſs 
themſelves in, ſuch a manner againſt Reſiſtance : 
They had ſeen the Regal Rights fwallow'd up, un- 
der the Pretence of Popular ones ; and it is no Im- 
putation on them, that they did not then foreſee 
a quite different Caſe, as was that of the Revoluti- 
on ; where, under the Pretence of Regal Authority, 
a total Subverſion of the Rights of the Subject was 
advanc'd, and in a manner effected. And this may 
ſerve to ſhew, that it was not the Defign of thoſe 
Legiſlators to condemn Reſiſtance, in a Caſe of Ab- 
{ſolute Neceffity, for preſerving the Conſtitution, 
when they were guarding againſt Principles which 
had fo lately deſtroy d it. 
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But now, my Lords, let us ſee how the Laws 


run after the Revolution. Your Lordſhips will find, 
that the Refiſtance at the Revolution is not only 
approv'd of in expreſs Terms, by the Acc for pre- 
venting Vexatious Suits ; and indeed , every Act 
paſs d ſince the Revolution, is an implicit Approba- 
tion of it; but the Declaration of the Unlawtul- 
neſs of taking Arms againſt the King on any Pre- 
tence whatſoever, ( requir'd to be taken by the Cor- 
poration-Act, the Militia-Act, and the Ac of Uni- 
formity,) is now repeal'd. There was another 
Act mention'd by one of the Doctor's Council, the 
AQ for Regulating Select Veſtries : That Act ex- 
pir'd in King Char/es the Second's Time, and was 
never continu'd. The firſt Gentleman that ſpoke 
for the Doctor, ſaid, in Anſwer to the Repeal 
of this Declaration, by a Clauſe in the A of the 
Firſt of King William and Queen Mary, for abro- 
gating the old Oaths, and appointing new ones ; that 
it is a very tender Repeal, if it be one. I did 
not, my Lords, well underſtand his Meaning ; but 
I am ſure, that is a very tender Anſwer, if it be any 
at all. My Lords, if it be thought that this De- 
claration, as it is enjoin'd by the Corporation-Act, 
is not repeal d, becauſe the Corporation-Act is not 
particularly mention d in the Clauſe of the Act of 
the Firſt of King Wi/ham and Queen Mary, which 
repeals the Declaration; I anſwer, After the Mili- 
tia-Act, and the Act of Uniformity are mentioned, 
there follow general Words, Any Law or Statute 
to the comrary notwithſtanding: : And this repeals 
the Declaration as to that Act, as well as to the _ 
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Two Acts. And this Opinion has prevail'd univer- 
fally. ; and if it were otherwiſe, there is ſcarce a 
Corporation in England , but would be diffolv'd by 
the Incapacity of their Members. 

But the ſame Council argu'd, That the Doctrine 
mention'd in that Declaration muſt be true Do- 
ctrine, or the Declaration would not have been en- 
Join'd and taken ſo long as it was; and the Repeal 
don't make the Propofition falſe : And we might 
as well argue the Solemn League and Covenant to be 
a Lawful Oath. My Lords, As to the Decla- 
ration againſt the Covenant, that was confider'd as 
a Temporary Thing only, and, by the Act of Uni- 
formitiy, was to ceaſe upon the 25th of March, 
1682. and therefore not at all to be compar'd with 
the other Declaration, which was intended to be 
perpetual. As to the Truth of the Doctrine in 
this Declaration which was repeal 'd, Ill admit it to 
be as true as the Doctor's Council aflert it; that is, 
with an Exception of Caſes of Neceſſity; and it 
was not repeal d becauſe it was falſe, underſtanding 
it with that Reſtriction ; but it was repeal'd, be- 
cauſe it might be interpreted in an unconfin'd Senſe, 
and exclufive of that Reſtriction ; and being ſo un- 
derſtood, would reflect on the Juſtice of the Revo- 
lurion : And this the Legiſlature had at Heart, and 
were very jealous of; and by this Repeal of that 
Declaration, gave a Parliamentary, or Legiſlative 
Admonition, againſt alerting this Doctrine of Non- 
Reſiſtance in an unlimited Senſe. 

My Lords, I muſt confeſs, I did not expect to 
hear the Aſſociation and the Abjuration-Oath brought 


in as aſſerting this Doctrine; if they do, this may 


ſerve to account for their taking them who believe 
that Doctrine, which otherwiſe perhaps they would 
be at a Loſs to find an honeſt Reaſon for. But, my 
Lords, Doth engaging to ſtand by, and aſſiſt one ano- 
ther againſt all the King's Enemies, or {wearing to 
defend the King or Queen againſt all Traiterous 
Conſpiracies, ſignify any more than what is impli- 
ed in the old Oath of Allegiance ? There is, my 
Lords, indeed ſomething more in the Aſſociation 


and Abjuration-Oath ; for the Perſon taking them 


in his late Majelty's Time, declar'd, That he be- 
liev'd in his Conſcience King Wi/ham was Rightful 
and Lawful King of this Realm. This certainly 
put the Conſcientious Taker of em upon a Conſi- 
deration, of the Foundation on which that Right 
and Title was built. And fince there was no Foun- 
dation for ir but the Revolution , and that Revolu- 
tion was founded on Reſiſtance ; how thoſe could 
bring themſelves up to take that Aſſociation, or 
that Abjuration-Oath , who believ'd that Reſiſtance 
unlawtul, I am at a Loſs to know. 

My Lords, Upon this Head of theſe ſeveral Acts 
of Parliament that have been mention'd, I beg 
Leave to obſerve, That as it is not to be ſuppos ir 
was the Original Intention of any Laws to enervate 
the Force of all the Laws, ſo your Lordſhips lee, 
there are ſince the Revolution Laws that do exclude 
any ſuch Suppoſition, and do affirm that Indefeaſi- 
ble Inheritance which the People have in the 


WS. 

My Lords, The next Part of the Evidence offer d 
by the Doctor, was the Homilies ; which are ſaid 
to be contirm'd by Act of Parliament, becauſe the 
Articles of the Church of England are ſo ; and the 
Thirty fitth Article approves the Homilies, as con- 
raining godly and Mholſome Doctrine; and the 
to read and ſubſcribe thoſe Ar- 


ticles. 
Vol. IV. 
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My Lords, I believe it will be ad mittel, that no 
more is intended by that Subſcription, but that the 
Doctrine contain'd in the Homilies is right in the 
main, and not that every Sentence in em is o: For 
in this laſt Senſe, I helieve, never any Divine 
ſubſcrib'd the Articles; and it will be hard to name 
any Preacher, or Writer of Note, who has not con- 
tradicted ſome Paſſage or other in them: Nay, a3 
to one, the general and approved Practice ot the 
Church is againſt it; I mean that Paſſage, which 
condemns the Ule of Organs in Churches. 

And ſurely, my Lords, the Senſe of rhe Homi- 
lies can't be found out, by reading ſelect Paſſages 
out of them, (as was done in the Dottor's De- 
tence) but by obſerving the Frame and Tendency 
of the whole : And I may appeal to your Lord- 
ſhips, and eſpecially to my Lords the Biſhops, 
whether thoſe who compil'd the Homilies againſt 
Rebellion, ſeem'd to have had at all under their 
Conſideration the Caſe of a total Subverſion of the 
Conſtitution. It's plain, the main Deſign of thoſe 
Homilies was againſt the Rifings of the Popiſh Fa- 
Ction, and the plauſible and popular Pretences made 
ule of by them for ſupporting their Rebellions. 
Did not that Great Queen, in whoſe Time the lat- 
ter Book of Homilies was compiled, explain Her 
own Opinion on this Point, by the Aſſiſtance ſhe 
gave to the Hollanders againſt the Spaniſh King, 
their Sovereign? Did not the Parliament explain 
Themſelves, by the Supplies given to the Queen 
for that Purpoſe ? And did not the Clergy explain 
Themſelves likewiſe, by the Supplies granted in 
Convocation, in Favour of that Aſſiſtance? Can it 
therefore be imagin'd, the Homilies intended to 
condemn that Reſiſtance, which the Queen and the 
whole Nation, nay, even the Clergy themſelves aſ- 
ſembled in Convocation, approv'd of? And I dare 
ſay, if Doctor Sacheverell had read any of the Ho- 
milies againſt Rebellion, which he ſays he is com- 
manded to do, if there be no Sermon on the Fifth 
of November; I ſay, if he had read any one of 
them to his Congregation at St. Paul s, not one of 
his Auditors would have thought the Revolution 
condemn'd by the Homily, whatever they might 
have thought of the Doctor. | E 

My Lords, That which we accuſe him for, is, 
That he lays down this General Doctrine of Non-Re- 
ſiſtance, in Terms exclufive of any Exception; and, 
not content with that, points out the Revolution, 
for Men to compare it with, and condemn it by. 
How much better would it have become the Do- 
Ctor, to have imitated that Zeal which appears in 
the Compilers of thoſe Homilies, for a Proteſtant 
Queen againſt a Popiſh Faction; than to arraign 
the Revolution, upon the defaming of which, the 
Hopes of a Popiſh Faction againſt a Proteſtant 
Queen are built ? 

My Lords, Let us now conſider the other Books, 
or Writings, the Doctor has produced to juſtify his 
Doctrine: Theſe are chiefly, if not all of them, 
the Labours of Divines ; and I will place them in 
theſe Two Claſſes, Thoſe betore the Revolution, 
and thoſe fince. And, my Lords, I will ſay, If this 
Queſtion of Submiſſion were left by. rhe Divines, 
to thoſe who make the Municipal Laws of their 
Country, or the Nature of Laws in general, their 
Study; and they would confine themſelves to the 
preſſing a Legal Submiſſion only, founded (as it is 
by the Law of England) on common Conſent, and 

common Good; it would be much more for the 
Tee Honour 
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Honour of Religion, and the Peace and Felicity 
both of the Sovereign and the — 


And this will be very manifelt, if your Lord- 


ſhips call to mind but Two of the Doctor's Quoca- 
tions before the Revolution, which were read to 
your Lordſhips : The one is a Paſſage out of Bi- 
ſhop Sanderſon, the other the Oxford Decree in 


1683. 


My Lords, Biſhop Sanderſon (and he only of 


all that have been quoted) has put the Caſe of Re- 
ſiſtance for the Preſervation of Church and State, 


which are but other Words for the Conſtitution; 


and has deliver'd this Doctrine of Non-Reſiſtance 
in ſuch unlimited and bold Terms, as I ſhall not 
repeat, to create a Second Diſpleaſure in this Great 
Aſſembly. And I willingly admit, he was a very 


Learned, Judicious, and Pious Prelate : And if 


ſo great and good a Man fell into ſuch indiſcreer, 
indecent and ſhocking Expreſſions on that Subject, 
as did viſibly aftect ſuch an Aſſembly as this, one 
would think it ſhould diſcourage others from deli- 
vering that Doctrine in ſuch a Latitude. 

The next is the Oxford Decree, which condemns 

all Reſiſtance whatſoever : But, my Lords, it is 
obſervable, that in the ſame Decree, there is a Con- 
demnation of this Propoſition that I am going to 
read to your Lordſhips ; That it is Lawful to Pre- 
clude the next Heir from his Right and Succeſſien to 
the Crown : And yet at the ſame Time, the con- 
demning this Propofition, that is, the Holding, af- 
firming or maintaining the contrary Propoſition, was 
(by the 13th EIig. Cap. 1.) made High Treaſon in 
her Time, and a Forteiture of Goods and Chatrels 
ever after. And how the Law now ſtands as to 
that Particular, by the A& for Securing Her Maje- 
y Perſon and Government, and the Succeſſuon of 
the Crown of Great Britain in the Proteſtant Line, 
every one knows. And, my Lords, when we find 
ſo Great and Learned a Body criminally erring in a 
Point fo Fundamental, and upon which our Pro- 
ſpect of Happineſs to future Ages doth, under God, 
depend ; ought it not to diſcourage particular Di- 
vines, from pretending to determine Points of Law 
and Policy? For my own Part, I ſhould hope, that 
that Univerſity's having fall'n in at firſt ſo heartily 
with the Revolution, is as fincere a Condemnation 
of the Doctrine of Unlimited Non-Refiſtance , as 
their ſolemn taking the Abjuration-Oath is a pub- 
lick Profeſhon, that a Parliamentary Excluſion is 
Lawful. | 
As for all the Paſſages which have been read to 

vour Lordſhips out of the Books or Sermons of 
Divines before the Revolution, in Favour of Non- 
Reſiſtance, your Lordſhips may obſerve their Rea- 
ſons reach only ſo far, as when the Miſchief is not 
Univerſal ; or if it be Univerſal, where it is tole- 
rable, and not ſo miſchievous as a Civil War. I 
ſhall not mention any Paſſages in them, (which 
have not been read) to limit the Generality of the 
Expreſſions concerning Non Reſiſtance; becauſe I 
avoid bringing in any Thing, which hath not been 
given in Evidence. But how candid the Doctor's 
Collections have been, your Lordſhips may judge 
by that Quotation out of my Lord Biſhop of Sa- 
lisbury's Book, where there is an expreſs Exception 
of the Caſe of ſubverting Fundamentals: But your 
Lordſhips may ſee the ſame Candor ſhining out in 
ſeveral Paſſages of the Doctor's Sermon, with re- 
ſpect to that Reverend Prelate, whoſe Services, my 
Lords, (before, and at the Time of the Revolution,) 
will never he forgotten by one Part of the Nation, 
nor forgiven by another, 
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My Lords, I come now to the Sermons and Wri— 
rings fince the Revolution: And I may appeal i 
your Lordſhips, whether they don't moſt Plainly 
condemn the Doctor; thoſe, I mean, where we 
had the Fortune to be ready to call for other Paſ- 
ſages to be read out of the ſame Books. Does not 
my Lord Biſhop of Lincoln expreſly mention the 
Caſe of the Revolution, and juſtify the Reſiſtance 
then uſed ? How carefully does his Grace the Arch- 
biſhop of Tork limit this Doctrine of Paſſive Ohe- 
dience, which the Doctor ſays ought to be deliver d 
in the moſt unconfin d Terms ? And it is by his 
Grace's Notion of this Doctrine, that the Com- 
mons deſire this Cauſe may be judged and deter- 
mined. I beg Leave to read again to your Lord- 
ſhips his remarkable Words: Care muft be talen, 


that this General Doctrine be not miſapphed in parti- 


cular Countries. Tho Non-ivefiſtance or Paſirue O- 
bedience be a Duty to all SubjeRs, and under ail Go. 
vernments, yet it is not expreſs d the ſame way in 
all Places; but both the Obyeits and the Inſtances of 
it do vary in different Nations, according to the 
different Models of their Government. Io ſpeat 
this as plainly az 1 can : As the Laws of the Land 
are the Meaſures of our Active Obedience, ſo are 
alſo the ſame Laws the Meaſure of our Submiſſinn, 
And as we are not bound to obey, but where the I mos 
and Conſtitution require our Obedience; ſo neither 
are we bound to ſubmit, but as the Laws and Cn. 
ſtitution do require our Submiſſion. | 

This, my Lords, is the Doctrine the Commons 
are maintaining, and are calling this Criminal to 
an Account for contradicting. If our Obedience 
and Submiſſion is not to be extended to the Preju- 
dice of the Conſtitution, the Reſiſtance at the Re- 
volution, for preſerving the Conſtitution, ſtands ju- 
ſtiied, and the Doctor's unlimited Doctrine of 
Non- Reſiſtance ſtands condemn'd. 

How prudently does his Grace, my Lords, cauti- 
on the Doctor, and the reſt of the Clergy, in ano- 
ther Part of his Sermon, by theſe Words ? If, in- 
deed, a Preacher ſhould in the Pulpit preſume to 
give his Fudgment about the Management of Pub- 
lick Affairs, or to lay down Doctrines (as from 


Chrift ) about the Forms and Models of Kingdoms or 


Commonwealths, or to adjuſt the Limits of the Pre- 
rogatroe of tbe Prince, or of the Liberties of the 
Subject in our preſent Government: I ſay, if a Di- 
vine ſhould meddle with ſuch Matters in his Sermon, 
Ido not know how he can be excuſed from the juſt 
Cenſure of meddling with Things that nothing con- 
cern him. This is indeed a Practiſing in State Mat- 
ters, and is Uſurping an Office that belongs to ano- 


ther Profeſhon, and to Men of another Character. 


And I ſhould account it every whit as undecent in a 
Clergyman, to take upon him to deal in theſe Points, 
as it would be for him to determine Titles of Lands 
in the Pulpit, which are in Diſpute in Weſtminſter- 
Hall. And how well the Doctor has obſerv'd this 
neceſſary Caution laid down by his Grace, I leave 
your Lordſhips to conſider. 

My Lords, I have purpoſely omitted taking no- 
tice of any Writings, except ſuch as were produced 
by the DoQor, and I am ſatisfied how ſuperficially 
I have conſider d them: But, in general, J may ap- 
peal to your Lordſhips, whether in the loweſt Ebb 
of Liberty, there have been wanting thoſe in this 
as well as other Countries, who have denied this 
{laviſh Doctrine of Unlimited Non - Reſiſtance; whe- 
ther ſince the Revolution this Nation has been ſo 
ungrateful to their Deliverer, or unthankful for their 
Deliverance, as to want thoſe who have maintain'd 
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the Principles of the Revolution, and have ſhew'd 


them to be as agreeable to the Chriſtian Religion, 
as they are to the Nature of that Excellent Govern- 
ment we live under, which is that of Limited 
Monarchy. 

And yet notwithſtand ing the unanſwer' d Perform- 
ances of divers, both of the Clergy and Laity, upon 
this Subject, the Doctor has the Boldneſs to affirm 
his Doctrine to be the Doctrine of our Bleſled Sa- 
viour and his Apoſtles. | 

My Lords, I can't mention this, without the 
deepeſt Concern for the Honour of the Chriſtian 
Religion. I beſcech your Lordſhips, What is Li- 
berty but Juſtice, and what is Juſtice, but doing 
to every one as we would be done by? And nothing, 
I think, is likelier to promote the Practice of this 
Chriſtian Precept, than ſpreading a true Senſe and 
Love of Liberty, that Principle which caſts out of 
us a narrow Regard to our ſelves, and introduces a 
diffuſive Benevolence to others. 

And againſt this Principle is it, that the Doctor 
has offended. 

My Lords, I have endeavour'd to ſhew that the 
Charge in the Firſt Article ſtands prov'd againſt the 
Doctor, and that this Proof remains unanſwer'd 


and if ſo, his being a Miniſter of the Goſpel, his 


having taken the Oaths to the Jate King, and to 
Her preſent Majeſty, his being a Fellow of that 
College which was in a particular manner delivered 
by the Revolution, are all of them Aggravations of 
his Offence (if it can be aggravated ;) and which, if 
prov'd, his own Council admit, brings a »foul Im- 
putation on Her Majeſty and Her Government, 
makes Her Government an Uſurpation, and Her 
Subjects Rebels; and that no Puniſhment can be 
too great for him. | 

My Lords, I never ſaw that Criminal for whom 
J had not a hearty- Compaſſhon, but there is both 
Compaſſion and Juſtice due to the injur'd Innocent, 
Your Lordſhips have before you on the one hand, 
the Care and Concern of Doctor Sacheverell; on the 
other, the Honour and Proſperity of a wiſe and 
brave Nation, who as they have thought nothing 
too much to give or hazard to defend their Liber- 
ties againſt a Foreign Enemy; fo they hope your 
Lordſhips Juſtice on this Offender, will ſecure 
thoſe Liberties againſt Domeſtick ones. 


Mr. Sollicitor General, Y Lords, I am com- 

manded by the Com- 
mons to join with the Learned Gentleman who 
ſpoke laſt, in Replying to the Defence that has 
been made upon the Firſt Article of this Impeach- 
ment, which the Commons infiſt upon to be well 
grounded, and fully prov'd, notwithſtanding the ſe- 
veral Objections and Excuſes that have been offer d 
by Doctor Sacheverell and his Council. 

One of the Doctor's Council has agreed, That 
if he has aſſerted, that the Reſiſtance uſed to bring 
about the Revolution was Unlawful, no Puniſhment 
can be too great for him; But what they have of- 
fer d to your Lordthips in his Defence is, That no 
ſuch Poſition can be made out without the help of 
Innuendo's and forced Conſtructions, which inter 
a Meaning contrary to the Natural Senſe and Im- 
port of his Words; and this way of Charging a 
Man with a Crime, they truly ſay, is nor agreeable 
to the Rules of Law, and would contradict one of 
the Reaſons given for the Judgment of the Houſe 
of Lords, in the Caſe of Sir Samuel Barnardiſton : 
And if this was the Caſe, it would not become the 
Commons of Great Britain, who have ſuch an At- 
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their Country, to proceed upon an Impeachment to 
ill grounded. But when the Commons had ſo tul- 
ly and particularly proved the Affertions charged 
upon the Doctor by this Article, they little expetted 
to have heard that his Words had been wreſted to 
wrong Meanings, and made to ſpeak what he ne- 
ver thought: And therefore, fince the Queſtion de- 
pends altogether upon Conſtruction, and your Lord- 
ſhips have been told that the Paſlazge upon which 
this Charge is grounded, has not been fully ſtired, 
the Commons muſt give you the trouble of Read- 
ing the Paſſage at large, as it ſtands in the Sermon; 
that your Lordſhips may Judge, whether they 
have not taken his Words in the commen and ordi- 
nary Senſe, and given them the only Meaning they 
can bear. | 
The Paſſage is in theſe Words. | 
The grand Security of the Government, and 
the very Pillar upon which it ſtands, is founded 
upon the ſteady Belief of the Subjects Obligati- 
* on to an Abſolute and Unconditional Obedience to 
** the Supreme Power in all Things Lawful, and 
* the utter Illegality of Reſiſtance upon any Pre- 
* tence wharſoever. But this Fundamental Do- 
** Qtrine, notwithſtanding its Divine Sanction in 
the expreſs Command of God in Scripture, and 
* without which, it is impoſiible any Government, 
* of any Kind or Denomination in the World, 
* ſhould ſubfiſt with Safety, and which has been ſo 
„long the Honourable and Diſtinguiſhing Chara- 
** eriſtick of our Church, is now, it ſeems, quite 
** Exploded and Ridicul'd out of Countenance, as 
* an Uufaſhionable, Superannuated, nay (which is 
more wonderful) as a dangerous Tenet, utterly 
* Inconfiſtent with the Right, Liberty, and Property 
of the People; who, as our New Preachers, and 
* New Politicians teach us, (I ſuppoſe by a New 
* and Unheard-of Goſpel, as well as Laws) have, 
cc jn Contradiction to Both, the Power inveſted in 
* them, the Fountain and Original of ir, to Cancel 
* their Allegiance at pleaſure, and call their Sove- 
< reign to Account for High Treaſon againſt his Su- 
9 ps Subjects, forſooth ! Nay, to Dethrone and 
urther him for a Criminal, as they did the Roy- 
< al Martyr, by a Judiciary Sentence. And, what 
* is almoſt Incredible, preſume to make their Court 
eto their Prince, by maintaining ſuch Antimonar- 
c chical Schemes. But God be thank'd ! neither 
« the Conſtitution of our Church or State is ſo far 
ce alter'd, but that by the Laws of both, (ſtill in 
Force, and which I hope for ever will be) theſè 
„ Damnable Pofitions, let them come from the 
<* Pulpit or the Preſs, either from Rome or Genev, 
& Ire condemned for Rebellion and High Treaſon. 
«© Our Adverſaries think they effectually ſtop our 
* Mouths, and have us ſure and unanſwerable on 
ce this Point, when they urge the Revolution of this 
* Day in their Defence. But certainly they are the 
„ preateſt Enemies of that, and his late Mijelty, 
e 1nd the moſt Ungrateful for the Deliverance, who 
© endeavour to caſt ſuch Black and Odious Colours 
upon Both. How often muſt they be told, thar 
6 the King himſelf Diſclaim'd the leaſt Imputation 
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of Reſiſtance in his Declaration; and tnat the 


Parliament declar'd, That they ſer the Crown up- 
* on his Head, upon no other Title, bur that of the 
e Vacancy of the Throne? And did they not Una- 
* nimouſly condemn to the Flames (as it juſtly de- 
« {v'd) that Infamous Libel that would have 
« pleaded the Title of Conqueſt, by which Reſiſt- 


« ance was ſupposd ? 
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And the Queſtion now before your Lordſhips is, 
Wherher by theſe words he has aflerted, That Vas 
vue Majeſty in his Declaration diſclaim d the leaſt 
Imputation of Reſiſtance ; and that to impure Reſift- 
ance to the Revolution, is to caſt Black and Odi- 
ous Colours upon his late Majeſty and the Revolution 
which are the Aſſertions chaig d upon him in this 
Article, as Swggeſling and Maintaining, that the ne- 
ceſſary Means us d to bring about the late bappy 
Revolution were odious and unjuſtifiable : Now that 
there was Refiſtance in the Revolution, and that 
ſuch Reſiſtance, in a caſe of that abſolute and un- 
avoidable Neceſſity, is conſiſtent with the Doctrine 
of the Church, and the Fundamental Law of the 
Kingdom, is agreed by the Council; and they have 
endeavour'd to convince your Lordſhips, that the 
Doctor has aſſerted nothing to the contrary ; for 
they ſay, The Reſiſtance which the Doctor affirms 
the King to have diſclaim'd, was only a Reſiſtance 
© which tended to Conquelt ; and that the Doctor 
did well to wipe off this Imputation, for the Par- 
jiament had declared it injurious to his rightful 
& Title to the Crown, and had order'd a Treatiſe to 
* be burnt, which Suggeſted a Title by Conqueſt ; 
* and that the Doctor having his Eye in that Ex- 
preſſion on the matter of Conqueſt, expreſſed the 
ame by Reſiſtance, which was applicable to the 
«Subject · Matter before, and therefore ought not to 


© be wireſted to any other Purpoſe. 


This, my Lords, is the Turn which the Coun- 
cil would give to the Doctor's Aſſertion, That the 
King diſclaim'd the leaſt Imputation of Reſiftance. 
And indeed the Words of the Sermon are ſo plain 
and particular, that they are forced to have Recourſe 
to this Evaſion of a Reſiſtance by Conqueſt : Bur I 
wonder Gentlemen can argue in this manner, and at 
the ſame time ſpeak of reading the Words with 
Candor and Ingenuity; when tis molt apparent that 
there is no previous Diſcourſe of a Title by Con- 
queſt, or of any Treatiſe in which it had been aſſert- 
ed, that could give occaſion for his vindicating the 
late King from any ſuch Imputation, or to which 
theſe Words can in any Conſtruction by applied; 


for the Doctor ſays nothing of Conqueſt till after 


he had Aſſerted that the King diſclaim'd the leaſt 
Impuration of Reſiſtance ; and then he goes on and 
lays another Foundation for the Settlement upon rhe 
Revolution, by grounding it upon the Vacancy of 
the Throne, before he ſays any thing about Con- 
queſt, or mentions the Book which had pleaded 


that Title; and even then he condemns that Title 


for no other Reaſon but becauſe it implied Reſiſtance; 
which plainly ſhews, that his Argument was carried 
on upon the Subject of Reſiſtance, and not upon 
that of Conqueſt. 

And the Anſwer which they have given to that 
part of the Article, whereby he is charg'd with 
Ailerting, That to impute Reſiſtance to the Revoluti- 
on, is to caſt Black and Odious Colours upon his late 
Majeſiy and the Revolution, is equally evaſive. 

What they have offer d to your Lordſhips upon 


this Head is, That the Doctor is not ſpeaking of 


the utter Illegality of Reſiſtance, when he introdu- 
ceth his Diſcouſe about caſting Black and Odious 
Colours, by ſaying, Our Adverſaries think they have 
us ſure and unanſwerable on this Point, when they 


 wrge the Revolution of this Day in their Defence; 


but of the damnable Poſitions with which the Do- 
Ctor charges the new Preachers and new Politicians, 
in the Words immediately preceding: And in this 
place it is, that the Manager appointed to maintain 


this Article is charg d with omitting about twen- 


ty or thirty Lines between the General Doctrine 
and the Paiſage concerning the Revolution, in which 
ſeveral diſtinct and entire Sentences are contain'd 
concerning thoſe Perſons and their Principles, i 
which that Paſſage entirely relates: And your Lord- 
ſhips are told, that to apply the Inſtance of the Re- 
volution to Juſtify ſuch wicked Principles, is what 
the Doctor calls caſting Black and Odious Colours 
upon his late Majeſty and the Revolution. 

But the Commons take ir to be very clear, That 
upon ſtating of the whole Paragraph, and all the 
Words in the order in which they lye, and upon 
comparing the ſeveral Paſſages, it will manifeſtl 
appear, that what the Doctor ſaid about caſting 
Black and Odious Colours upon the Revolution, can 
be applied only to thoſe who maintain, that the 
Reſiſtance us d to bring about the Revolution was 
lawtul and juſt, and that the Perſons he calls ozr Ad. 
verſaries are ſuch as urg d the Revolution in oppoſi- 
tion to his general Doctrine of the utter Illegality of 
Reſiſtance upon any Pretence whatſoever z and not 
to thoſe who urge the Revolution in Defence of 
thoſe damnable Poſitions, which, he ſays, the new 
Preachers and new Politicians had laid down. 

This the Commons apprehend to be the only 
Meaning that his Words in any Conſtruction can 
bear ; for the Point he is ſpeaking of, and which 
he ſays his Ad verſaries thought they had him ſure 
and unanſwerable upon, muſt be ſome certain ſingle 
Poſition which was mentioned before, ſome one Po- 
ſition or Principle, and not many; for tis this Point, 
not theſe Principles; and that ſingle Point could be 
no other, than the Point of Reſiſtance : And the Per- 
ſons he calls his Adverſaries, who think they have 
him fo ſure, can be no other than thoſe who deny 
his general Doctrine, and not thoſe new Preachers 
and new Politicians, who ſay the People have a 
Power veſted in them to cancel their Allegiance at 
pleaſure ; becauſe thoſe who deny this General Po- 
lition of the utter Illegality of Reſiſtance, as appli- 
ed to any one particular Caſe, are certainly his 
Ad verſaries, and Enemies to his Fundamental Do- 
QArine : For whoever can find an excepted Caſe, or 
ſhew an Inſtance in which Reſiſtance is lawful, de- 
ſtroys his general Aſſertion. And he ſufficiently 
ſhews, that he meant thoſe who oppos'd his general 
Doctrine of abſolute Non Reſiſtance, by our Adver- 
ſaries, when he ſays that they urg'd the Revoluti- 
on of that Day in their Defence; becauſe the Reſiſt- 
ance at the Revolution, which was founded in Un- 
avoidable Neceſſity, could be no Defence to a Man 
that was attack d for aſſerting that the People might 
cancel their Allegiance at Pleaſure, or Dethrone and 
Murther their Sovereign by a Judiciary Sentence. 
For it can never be inferr'd from the Lawfulneſs of 
Reſiſtance at a Time when a Total Subverſion of the 
Government both in Church and State was intended, 
that a People may take up Arms and call their So- 
vereign to account at pleaſure ; and therefore, ſince 
the Revolution could be of no Service in giving the 
leaſt colour for aſſerting any ſuch wicked Principle; 
the Doctor could never intend to pur it into the 
Mouths of thoſe new Preachers and new Politicians 
for a Defence; unleſs ir be his Opinion, that the 
Reſiſtance at the Revolution can bear - any Parallel 
with the Execrable Murther of the Royal Martyr, 
ſo juſtly deteſted by the whole Nation; or that 
there was no other Difference between the two Ca- 
ſes, than what the Learned Gentleman, who firſt 
ſpoke for him, was pleas'd to mention in the Con- 
cluſion of his Argument, by quoting an odious Ex- 
preſſion which 1 torbear to repeat: But it was very 
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proper to take notice of the Reſiſtance at the Revo- 
lution, as an Objection to his general Doctrine, 
for it really is ſo; and 'tis impoſſible that Do- 
fArine can be trne in its full Extent, if the Reſiſtance 
at the Revolution was lawful ; for 'tis moſt appa- 
rent, that the Juſtice of a Revolution, founded in 
Reſiſtance, and the Principle of Non Reſiſtance up- 
on any Pretence what ſoever, can never ſtand together. 

And therefore he could mean nothing by the 
Point his Ad verſaries thought they had him ſo 
ſure upon, but the general Poſition of Non Reſiſt- 
ance, which was the only Point contended for in 
that Place; and he muſt mean thoſe only who de- 
nied his Doctrine of abſolute Non Reſiſtance, by 
our Adverſaries: And having no other way of main- 
taining the utter Illegality of Reſiſtance upon any 
Pretence whatſoever, and of anſwering the Caſe of 
the Revolution, which, from the Reſiſtance that was 
in it, was made an Objection; he goes on and de- 
nies the Reſiſtance, by ſaying, That the King ſo- 
lemnly diſclaim'd the leaft Imputation of Reſiſtance ; 
and calls thoſe who ſay that there was any Refiſt- 
ance in the Revolution, he greateſt Enemies of 
that and his late Majeſty, and the moſt ungrateful 
for the Deliverance, who endeavour to caſt ſuch black 
and Odious Colours upon both. 

This, my Lords, is plainly Aſſerting, That to 
impure Reſiſtance to the Kevolution, is to repre- 
ſent it as Black and Odious ; and this Aſſertion is 
fairly collected from the plain Courſe and Ten- 
dency of his Argument, not from ſtrain'd Infe- 
rences and Innuendo's, not from ſuppos'd or 
fore d Conſtructions, but from his own Words, 
as they lve together, taken in their natural and ge- 
nuine Senſe, and is the only Conſtruction that can 
give them any reaſonable Meaning or Coherence. 

And therefore the Commons apprehend, That 
the Charge againſt the Doctor, for aſſerting, That 
to impute Reſiſtance to the Revolution, is to caſt 
Black and Odious Colours upon his laute Majeſty and 
the Revolution, is fully provd, and ſtands unan- 
ſwer d. | 

But tho' the Charge, and the Paſſages produc'd 
for the Proof of it, are ſo very particular, and di- 
realy pointed at the Reſiſtance us d to bring about 
the late happy Revolution, yet the Doctor and his 
Council are pleas'd to ſay, That he has only Aſ- 
<« ſerted the Doctrine of Non-Reliſtance in general 
© Terms, as it has been taught by the Apoſtles, 
© the Homilies, and the Fathers of the Church in 
© all Ages: That in this Caſe, as in all other gene- 
ral Propofitions, Caſes of unavoidable Neceſſity, 
« as the Revolution undoubtedly was, are always un- 
derſtood to be excepted; and that there is no 
other Difference between the Gentlemen of the 
< Houſe of Commons and the Doctor, but Whe- 
„ther when the general Rule of Obedience is 
taught, the particular Exceptions which may be 
© made out of that Rule are always to be expreſs d; 
* or, Whether when the general Rule is laid down, 
< the particular Exceptions are not more properly 
© to be underſtood or implied: And upon this 
ground they have been very Elaborate, and have 
produc d many Proofs to fatisfy your Lordſhips, 
that the Doctor's general Aſſertion of the utter Ille- 
gality of Reſiſtance to the Supreme Power upon 
any Pretence whatſoever, without mentioning any 
Exception, is warranted by the Doctrine of the 
Church, and by the Law of the Land. 

But, with great Submiſſion, all this Pains might 


A &a 
„ 


have been ſpar d; for tis plain that the Doctor is 
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not Impeach'd for preaching a general Doctrine, 
and enforcing the 1 Duty of Obedience, but 
for preaching againſt an Excepted Caſe, aſter he has 
ſtated the Exception. He is not Impzach'd for 
preaching the general Doctrine of Obedience, and 
the utter Illegality of Reſiſtance upon any Pretence 
whatſoever; but becauſe, having firſt laid down the, 
general Doctrine as true, without any Exception, 
he ſtares the excepted Caſe, the Revolution in ex- 
preſs Terms, as an Objection; and then aſſumes the 
Conſideration of that excepted Caſe, denies there 
was any Reſiſtance in the Revolution; and al- 


ſerts, that to impute Reſiſtance to the Revolution 


would caſt Black and Odious Colours upon it. This, 
my Lords, is not preaching the Doctrine of Non- 
Reſiſtance in the general Terms us d by the Homi- 
lies, and the Fathers of the Church, where Caſes 
of Neceſſity may be underſtood to be excepted by 
a Tacit Implication, as the Council have allow'd ; 
but is preaching directly againſt the Reſiſtance at 
the Revolution, which in the Courſe of this Debate 
has been all along admitted to be neceſſary and juſt, 
and can have no other Meaning, than to bring a 
Dithonour upon the Revolution, and an Odium 
upon thoſe great and illuſtrious Perſons, thoſe 
Friends to the Monarchy and the Church, that aſ- 
tilted in bringing it about. For had the Doctor in- 
tended any thing elſe, he would have treated the 
Caſe of the Revolution in a different manner, and 


have given it the true and fair Anſwer; he would 


have laid, that the Reſiſtance at the Revolution was 
of Abſolute Neceſſity, and the only Means left to 
revive the Conſtitution; and mult he therefore ta- 
ken as an excepted Caſe, and could never come 
within the Reach or Intention of the general Do- 
ctrine of the Church. But inſtead of this, he de- 
nies that there was any Reſiſtance in the Revolution, 
and repreſents it as a Scandal upon the Revolution 
to ſay there was any Reſiſtance in it; Thoſe, ſays he, 
are the greateſt Enemies to it, who caſt ſuch Black 
and Odious Colours upon it. 

My Lords, If extraordinary Caſes, if Caſes of 
Neceſſity, which are implicitly Excepted, are not 
to be {tated at the Time when the general Prohi- 
bition is inculcated, and it would be of dangerous 
Conſequence in this particular Inſtance of the Do- 
ctrine of Non-Reſiſtance, by picking Holes for 
* the Subject to creep out of his Allegiance” ; 1 
ſubmir it ro your Lordſhips Conſideration, whether 
ſtaring an ExceptedCaſe, and then bringing it within 
the general Prohibition, particularly in this Inſtance of 


the Revolution, mult not have the ſame pernicious - 


Conſequence : © Does not this plainly ſhew what 
* Spirit the Doctor is of, and what he aims at? 
But your Lordſhips have been told, that © What 
* the Doctor aſſerts concerning the utter Illegality 
* of Reſiſtance to the Supreme Power, can never 
< be applied to the Revolution; for the Legiſlative, 
„the King, Lords and Commons, is the Su- 
* preme Power; and there was no Reſiſtance to 
e the Lords and Commons, for they join d 
with his late Majeſty in bringing about the Re- 
“ yolution ; the Reſiſtance was made only to that 
* unfortunate Prince who was then upon the 
«© Throne. But tis plain from his applying the 
Illegality of Refiſting the Supreme Power to the 
Caſe of the Revolution, that he meant the Exe- 
cutive Power, which was then Reſiſted; and he uſes 
Sovereign, and Prince, as Synonimous Terms with 
the Supreme Power in other parts of the ſame 
Paragraph of the Sermon; for he ſpeaks of on 
ling 
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ing the Soveteign to Actount, and of Cancelling Al- 


legiance at Pleaſure, which can be due only to the- 


Prince ; which ſhews, that the Prince only, and not 
the Legiſlature, can be underſtood by Hrs Supreme 
Power. | 

1 ſhall not trouble your Lordfhips, to ſhew that 
the Reſiſtance us'd at the Revolution was conſiſtent 
with the Doctrine of the Church, and with the Law 
and Conſtitution of England : This is no Part of 
the Controverſy, and is not diſputed by the Coun- 
cil ; for they agree ſuch Caſes to be excepted out ot 
the General Rule, and profeſs to uſe the ſeveral Paſ- 
fages that have been read to your Lordſhips, only to 
excuſe or extenuate the Doctor's Offence, and not to 
arraign the Juſtice of the Revolution; and therefore 
ſhall not enter into a particular Examination of them, 
but only obſerve, That if the Books, out of which 
theſe Paſſages were taken, were narrowly examined, 
tis poſſible ſome Expreſſions might be found, to 
ſhew that the Authors never intended that their Ge- 
neral Rule ſhould extend to Caſes where the total 
Subverſion of a Government was aim'd at. For 
your Lordſhips muſt needs have obſerv'd, from the 
Uſe that has been made of the Book of a Learned 
Prelate, call'd, A Vindication of the Authority, Con- 
ſtitution and Laws of the Church and State of Scot- 
land ; Printed in 1673. that a perfect State of 
Truth is not altogether to be depended upon, from 
the Proofs that have been collected out of ſeveral 
Authors, and read to your Lordſhips; and that the 
Sincerity of the Collector is very much to be que- 
ſtion'd : For that Book was produced to prove the 
Duty of Abſolute Submiſſion, and a Paſſage was 
read for that Purpoſe ; but when the Managers 
look d into the Book, they found another Paſſage, 
where the Author ſtating the Caſe of Abuſes tend- 
ing to a total Subrerſion, allows, That in ſuch a 
Caſe, the Supreme Power may be adminiſtred by 
another : Which ſhews, That this Reverend Pre- 

late, who was ſo inſtrumental in the Revolution, 
did not act in Contradiction to his former Senti- 
ments, (as was infinuated, by citing this Treatiſe ;) 
but was firm and conſtant to himſelf, when he em- 
bark'd in that Glorious Enterprize. | 
Several Sermons that have been preach'd ſince 
the Revolution, have been likewiſe ofter'd to your 
Lordſhips, to ſhew that the Doctrine of Non- Reſi- 
ſtance has been deliver d in general Terms; but 
theſe can be of no Service in his Defence, for the 
Reaſons that have been given. Beſides, the Com- 
mons don't think themſelves concern'd to enter in- 
to the Examination of private Opinions. And for 
thoſe that have been preach'd by the Right Reve- 
rend Fathers of the Church now living, they are 
the beſt Expoſitors of their own Meaning ; and I 
ſhould miſ-ſpend your Lordſhips Time, to enter into 
any Explication of them. The Doctor has appeal d 
to the Right Reverend Fathers of the Church; to 
theſe Right Reverend Fathers we leave him; not 
doubting but the Nation will be ſatisfied how much 
they are concern d for the Honour of the Revoluti- 
on, and the Security of the preſent Happy Eſtabliſh- 
ment under Her Majeſty, by the juſt Judgment they 
will give upon this Occaſion. | 

And as to the Laws of the Kingdom, there needs 

little to be ſaid, after what the Learned Gentleman 
who ſpoke laſt, has offer'd to your Lordſhips ; eſpe- 
cially fince the Council for the Doctor have all of 
them own d, That the General Expreſſions in the 
Laws don't extend to any ſuch Caſe as that of the 


Revolution, which no Municipal Law can be ſup- 
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pos'd to include. And if Doctor Scheverell had 
been ſatisfied with laying down the General Do- 
tines of Obedience and Non-Refiſtance, in the 
manner the Laws have done, the Commons had ne. 
ver given your Lordſhips this Trouble. Tis his 
entring into the Debate of what is agreed by his 
own Council to be an Excepted Caſe, and his ar- 
raigning the Juſtice of the Revolution, (which has 
been already ſtared at large to your Lordſhips) that 
has given Occaſion for rhe Proſecution upon this 
Article. 

Beſides this, there have been other Things ſaid 
in the Doctor's Behalt. | 

The Commons had alledg'd, That to ſhake the 
Juſtice of the Revolution, and the Validity of thoſe 
Acts of Parliament, by which Her Majeſty's Title 
to the Crown was declared, and the Succeſſion ſet- 
tled in the Proteſtant Line, was a Matter of the 
greateſt Conſequence, at a Time when the Heredi- 
tary Right to the Crown was conteſted ; and that 
the Friends of the Pretender could advance his In- 
tereſt upon no other Ground. But it has been urg d 
for the Doctor, That he could never mean any Ser- 
vice to the Pretender; for he aſſerts the Hereditary 
Right to be in the Queen; and that thoſe who de- 
ny Her Hereditary Right, are moſt like to bring in 
the Pretender. And by this Anſwer, they infinuare, 
That the Doctor has aſferted an Hereditary Right 
in Her Majeſty ; and that thoſe who defend Her 
Parliamentary Title, deny Her Hereditary Right. 
The Paſſage they cite for his aſſerting an Hereditary 
Right in Her Majelty, is Pag. 2. where he calls Her 
Majeſty, The Good and Pious Relit of the Royal 
Family : And they argue, That if Her Majeſty be 
the Relict, and the only Prince of that Family left, 
ſhe muſt have the Hereditary Right of Courſe. 

This Paſſage, your Lordſhips cannot but obſerve, 
requires ſome Straining, to give it any Appearance 
of anfivering the Purpoſe to which they would ap- 
ply it ; and after all, it can carry no ſuch Mean- 
ing: Her Majeſty is not the only D-ſtendant of 
the Royal Family now in being ; there are ſeveral 
Branches of it yet remaining ; and I can't believe, 
that the Gentlemen who uſe this Argument, intend 
to exclude the Illuſtrious Houſe of Hanover from 
being Part of it. In the next Place, they turn ir 
upon the Commons, as if they denied the Heredi- 
tary Right (which they ſhall ever avow) when they 
allerted the Title by Act of Parliament. I ſubmit 
it to your Lordſhips, Whether any thing more was 
ſaid, than that the Hereditary Right was conteſted ? 
And this is notorious to all the World - - - - is ta- 
ken notice of in our Oath of Abjuration, and was 
claim'd Two Years ago, by the Pretender's At- 
tempting an Invaſion. And in ſuch a Caſe, tis cer- 
tainly the Duty of every Subject, to make good all 
the Fences which guard Her Majeſty's Title to the 
Crown. And, my Lords, We have Reaſon to lay 
ſome Weight upon a Parliamentary Title, ſince the 
Proteſtant Succeſſion entirely depends upon it; and 
to defend the Power of Parliament, to limit the 
Succeſſion of the Crown, ſince the Doctor has of- 
fer d to your Lordſhips in Evidence a Decree of the 
Univerſity of Oxford, in the Year 1683. where this 
Propofition, viz. © That it is Lawful to Preclude 
* the next Heir from his Right and Succeſſion to 
* the Crown, was folemnly condemned, as Falſe. 
* Seditious and Impious :* Which I the rather take 
notice of, becauſe the Doctor relies ſo much upon 
the Authority of that [Jniverſity. But I muſt take 
Leave to ſay, That if the ſame Principle ſhould fit 
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verfiry, where ſo many of our Gentlemen receive 


their firſt Impreſſions, it muſt one Time or other 
in us in Blood, and leave Poſterity in endleſs 


Diſputes about the Title to the Crown. And there- 
* ore tis of the greateſt Conſequence to Her Maje- 


ſty, and the Security of Her Perſon and Government, 


the Continuance of the Succeſſion in the Proteſtant 


Line, and the Peace and Happineſs of this King- 
dom, to maintain the Power of Parliament to ſet- 
tle the Succeſſion to the Crown ; which has been 
exercis d in all Times, and frequently reſorted to 
by Her Majeſty's greateſt and wiſeſt Predeceſſors. 
This is not to make way for the Pretender , but to 
ſhew that he is effectually and legally excluded; 
and that Her Majeſty has not only the Hereditary 
Right, but the Sanction of an Ac of Parliament, 


which has been always thought ſufficient to bind the 


Succeſſion to the Crown, and is the plain way to 
eſtabliſh Her Majeſty's Throne againſt all Attempts 


 wharlſoever. 


But your Lordſhips are told, That theſe Sermons 
were not preach d with a Seditious Intention; and 
that the Doctor can never be ſuppos d to have a De- 
fign to undermine the Government, by Preaching up 
the utter Illegality of Reſiſtance. 5 
This, my Lords, has indeed ſome Shew of an 
Excuſe ; but if your Lordſhips conſider in what 
manner he has applied his Doctrine of Non-Re- 
ſiſtance, and the [Jſe he has made of it, toge- 
ther with the General Deſign of the Sermon, 
which is 2 virulent Invective throughout; it will 
appear, that he could not take a more proper 
Courſe to incite the People to Sedition, and to cre- 
ate Jealouſies and Diſcontents in the Kingdom. 
For, Firſt, He endeavours to ſhew, That if there 
was any Refiſtance in the Revclution, the Founda- 
tions of our preſent Happy Settlement were laid in 
an unlawful Force ; becauſe ſuch Refiſtance was, as 
he ſays, utterly Illegal, Odious, and Unjuſtifiable. 
And having laid this Ground, he charges Her Ma- 
jeſty, and thoſe in Authority under Her, with a Ge- 
neral Male-Adminiſtration: And what Inference can 
the People make from ſuch Poſitions as theſe ; hut 
that the Government they are under is ill founded, 
and therefore no Obedience is due to it; and fince 
there is a General Miſmanagement in the whole Ad- 
miniſtration of the Executive Power, 'tis their Inte- 
teſt to get rid of it as ſoon as they can? 

This, my Lords, is the yu Tendency of his 
whole Diſcourſe ; and whoſe Intereſt is beſt ſerv'd 
by ſuch Diſcourſes as theſe, whether that of Her 
Majeſty, our moſt Gracious Queen, or that of the 
Prerender, I ſubmit to your Lordſhips impartial 
Conſideration. 

My Lords, The Doctor will have no Reaſon to 
complain of being hardly us'd, in having his Inten- 
tions cenſur'd as ſeditious, if he confiders what that 
Great Prelate, my Lord Archbiſhop of Tor, has 
ſaid in the Sermon that has been produc'd in Evi- 
dence before your Lordſhips; in which there is this 
Paragraph, vis. 

„They are the Factious, they are the Setters up 
* or Abettors of Parties, who endeavour to deſtroy, 
or unſettle, or diſparage, or at leaſt to hurt and 
* weaken the Government and the Laws, as they 


© ze eſtabliſh'd ; ler the Principles upon which 


&* they go, or the Pretences they make, be what 

„they will. | ; 

And if his Seditious Intentions be apparent from 

as 3 his having taken the Oaths of Alle- 
ol. IV. 
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continue to be taught, or to be believ'd in that Uni- 
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giance, his Signing the Aſſociation, and his taking 

— , are ſo many Aggravations of his 
uilt. 

I bave troubled your Lordſhips a great while; 
but I can't forbear taking notice of one Thing, 
which the Doctor has complain'd of as a Hardſhip ; 
I mean, that he has been proſecuted in this Pub- 
lick Manner by an Impeachment, by which, he ſays, 
he ſhall have been abundantly puniſh'd, tho' he 
ſhould have the Happineſs to be at laſt acquitted. 
But this Complaint is anſwer d by his own Coun- 
cil, who acknowledge his Caſe to be a Cauſe of ve- 
ry great Moment ; and that the Points now under 
your Lordſhips Conſideration, are proper only to 
be ſertled in Parliament. And certainly, no other 
Courſe could have been fo proper: For when the 
Foundations of the Government in Church and 
State are apparently ſtruck at, and undermin'd, un- 
der Pretence of Zeal for the Conſtitution ; when 
Her Majeſty's Title to the Crown is endeavour'd to 
be weaken'd, under the Colours of Obedicnce and 
L_ 3 when the Quiet and Repoſe of Her Ma- 
jelty's Proteſtant Subjects is diſturb d, under a pre- 
tended Zeal for the Good of the Church ; when 
the Safety of the Church is in the greateſt Dan- 
ger, from thoſe who declare the moſt affectionate 
Concern for her Welfare and Proſperity ; when the 
Fathers of the Church are defam'd, by thoſe who 
pretend the greateſt Reverence for the Epiſcopal 
Order ; and when Her Majeſty's Happy Admini- 
ſtrarion is publickly vilified and expos'd, in the 
moſt audacious and inſolent manner; where ſhould 
the Commons apply for Juſtice, but to this Su- 
preme Judicature ? Or where tould they expect an 
adequate Remedy to theſe great and growing Evils, 
but in full Parliament ? 

They have therefore brought this great Offender 
before your Lordihips; and have the higheſt Sariſ- 
faction, in a full Aſſurance of your Lord(hips Im- 
partial Judgment, 
Mr. Lechmere. FA Y Lords, The Gentlemen 
| who have now ſpoke before 
me, have gone thro the Subſtance of the Reply to 
this Firſt Article : They have ſhewn to your Lord- 
—_ the Weakneſs and Vanity of the Deſence, 
which has been made to it; and have fully reaſſerted 
this Part of our Charge, by which Doctoi Szcheve- 
rell ſtands accus'd, in the Name of the Commons 
of Great Britain, of Condemning the Neceſſiry 
Means us'd to bring about the Happy Revolution. 

Your Lordſhips Confideration of this Branch of 
our Impeachment, and of what has been offer d to 
you in Maintenance of it, has, doubtleſs, created in 
your Minds an Impreſſion equal to its Weight, and 
to the many great Conſequences which depend up- 
on it: But we perſuade our ſelves, that when you 
reflect on the Nature and Method of the Defence, 
*twill more clearly diſcover to your Lordſhips and 
the World, how neceſſary a Task the Commons 
have taken on themſelves in this Proſecution; ot 
what high Concern it is to Her Mijeſty and Her 
Government, and to our common Security, that this 
Fundamental Queſtion thould receive this Publick 
and Solemn Diſcuſſion; That the falſe Zeal, which 
the diſguis'd Enemies of Her Majeſty's Title have 
the Confidence to put on, by endeavouring to cover 


the worſt Deſigns, under the Sacred Names of God 


and Religion, and the ſtrongeſt Profeſſions of Loy- 
alty and Allegiance, may be brought to the Teſt, 
and the true Foundations of the Satery of the King- 
dom be underſtood and aſſerted. 

Dddddd The 
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The Part "aſſigned me in opening the Charge, 
leads me to take Notice of ſome Paſſages which 
have fall'n from the Council; and tho' what I ſhall 
firſt mention, has been already obſerved and fully 
refuted, yet I muſt beg your Patience to reſume it 
2 little. The Gentleman who the Defence 
aid, That twas inſiſted on the firſt Day of the 
Trial, That the Doctor had not only aſſerted the utter 
Ilegality _— on any Pretence what- 
ſocver; but that he had hkewiſe declared 
himſelf, That the Revolution was not ſuch a 
Caſe as ought to be excepted out of bis General Rule, 
and this he ſaid, he denied; and if ſuch an Ex- 
preſſion could be found in the Doctor's Sermon, he 
ſhould think no Puniſhment too great for him. Your 
Lordſhips could not but obſerve the Argument 
which immediately followed: IIe one thing, ſays 
he, expreſly to affirm the Revolution is ſuch a Caſe 
as ought not to be excepted, and another thing not 
to make that Exception. You were told, indeed, in 
the Beginning of the ſame Diſcourſe, and afterwards 
by the Doctor himſelf, That his general Aſſertion of 
the utter Illegality of Reſiſtance on any Pretence 
whatſoever, did not relate to the Reſiſtance uſed to 
bring about the Revolution, it being applied to the 
Supreme Legiſlative Power, to which no Refiſtance 
was then made, the Lords and Commons Joining in 
it. This, my Lords, is a Meaning which the Do- 
Qtor had not in view when he preach'd the Sermon; 
for, by obſerving the Paſſages, you will find that 
the Words Supreme Power, are no Part of the Aſ- 
ſertion of the utter Illegality of Reſiſtance on any 
Pretence whatſoever. He doth, indeed, affirm un- 
conditional Obedience to the Supreme Power in all 
things lawful, but the Illegality of Refiſtance is in- 
definitely and univerſally affirm'd, and not reſtrain'd 
to the Supreme Power. Tis likewiſe evident, not 
only from his mentioning the Caſe of the Revolution, 
which was the Caſe of Reſiſtance to the King, as 
an ObjeQtion to his general Rule of the utter Ille- 
gality of Reſiſtance, but likewiſe from the ſubſe- 
quent Parts of the ſame Paragraph, that the Non- 
Reſiſtance which he preach'd up, was Non-Reſiſtance 
to the Supreme Executive Power ; and, indeed, this 
is ſtill more evident from the Fallacy of that, which 
is offer d to induce your Lordſhips to think other- 
wiſe, it being undeniable, that the Lords and Com- 
mons did not join in that Reſiſtance, as part of the 
Legiſlative and Supreme Power, but as part of the col- 
lective Body of the Nation. This Subterfuge, fri- 
volous as it is, being ſoon de from, the Ar- 
gument proceeded upon the Suppoſition, that the 
general Aſſertion in the Sermon was to be underſtood 
of the Supreme Executive Power. I return there- 
fore to the Objettion as ſtated before, which being 
deliver d with uncommon Oſtentation, your Lord- 
ſhips will allow me to enter into the Examination 
of it. The Subjects Obligation to an unconditional 
Obedience to the Supreme Power in all things Lato- 
ful, and the utter Illegality of Reſiſtance on any Pre- 
tence whatſoever, is the DoQor's general Rule, which 
he affirms to be the Security of our Government, 
and the Belief of this the very Pillar on which it 
lands. Your Lordſhips may here obſerve, that the 
Door, in delivering his general Rule, has gone 
pretty much beyond that Apoſtle he would be 
thought to imitate : The Apoltle in general Terms 
enjoins the Duties of Obedience and Sub jection to 
the higher Powers, not mentioning any Exception, 
when he lays down thoſe Precepts. The Doctor 
goes on, and his next Sentences contain a general 


Obſervation, That tho his fundamental Doctrine 
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was now become unfaſhionable and exploded, as 3 


dangerous Tenet, inconſiſtent with the Rights, Ii. 


berties and Property of the People; yet, God be 


thanked, it ſtill continued to be the Doctrine both © 
of Church and State : And then follow theſe Words, 
OP ur 
Mouths, and have us ſure and unanſwerable 5 thi 8 
Point, when they urge the Revolution of this Day in 
their Defence. No Body can doubt what Revoty: © 
tion the DoQtor means, nor, that under the Term © 
Revolution, by which he expreſſes the Objectin 
made to the general Rule of Non-Refiſtance, be 
meant the Reſiſtance ſuppos d to be made at that Re. © 
volution. This he ſtates, as the unanſwerable Ob. 
jection made by his Adverſaries to his Point, to his 
Rule of Non-Refiſtance on any Pretence what. 


Our Adverſaries think they effectually 


ſoever. 


Objection without confidering it further; he is not 


filent in the Matter ; he doth not leave this as an © 


Exception implied, and to be ſuppos'd by the general 


Rule; he proceeds and argues expreſly upon it for, 
two or three Sentences together: The Doctor's Ex- © 
preſſions in this reſpect alſo are not entirely agreeable * 
to thoſe of the Apoſtle. In the next place, Dot 
the Doctor yield the ObjeQton to his Adverſaries ? © 
Doth he allow the Reſiſtance uſed to bring about the * 
late happy Revolution to have been a lawful Kefiftance, 
and to be an Exception out of his general Rule? 


No, my Lords, juſt the contrary : He is ſo far from 
agreeing with his Ad verſaries in this Point, or giving 
way to the Exception, that in Vindication of the 
Revolution, as he would he thought to ſpeak, he 
pronounces thoſe who make the Exception, and 
contend for the Lawfulneſs of that Reſiſtance, to be 
Enemies to the Revolution; and that Reſiſtance, 
which the Commons aſſert to he rhe neceſſary Means 
by which it was brought about, he deſcribes to be 
odious Colours caſt upon the Revolution. In his 
next Sentence he inſinuates, That there was no Re- 


ſiſtance at the Revolution; and to that End, miſre- 


preſents his late Majeſty as having diſclaim d it; 
and with the ſame Intent likewiſe, that the Parlia- 
ment ſet the Crown on his Head on no other Title 
than of the Vacancy of the Throne; and ſtill the 
more effectually to delude his Hearers into the Belief 
of his general Aſſertion, groſly and rid iculouſly per- 
verts the Cenſure paſt by a future Parliament upon 
the Notion of Conqueſt, as a Condemnation ot 
that Reſiſtance. Having thus conſider d this Ob- 
jection of the Revolution, and the following Parts 
of his Paragraph being Expreſſions of Triumph 
over his Adverſaries, whoſe Objection he would be 
ſuppoſed to have confuted, towards the Cloſe of it 
he uſes theſe Words, as his Concluſion and Judg- 
ment upon it: I ſhort, as the Engliſh Government 
can never be ſecure on any other Principles but "— 

thoje 


8 Anna 


If your Lordſhips collect the Senſe of the Para. 
graph thus far, it will ſtand thus. Thoſe Perſons 
who explode abſolute Non-Refiſtance to the Prince 
as a Tenet dangerous to Liberty; in Defence of that 
their Opinion, object to us, who avow this Tenet 
as the honourable and diſtinguiſhing CharaQeeriſtick 
of our Church, the Reſiſtance us d to bring about 
the late happy Revolution, as an Exception out of 
our general Rule of Non-Refiftance. The Doctor 
having thus laid down his Rule in univerſal Terms, 
and expreſly taken Notice of the Caſe of the Revo- * 
lution as an ObjeQion raiſed againſt it by other 
People; your Lordſhips are next to conſider what 
becomes of this Objection; in what manner is it 
treated by him, and what Judgment does he paſs * 
upon it? My Lords, The Doctor does not drop the 
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thoſe of the Church of England, ſo he will be bold to 
ſay, &c. His general Rule of Non-Refiſtance on 
any Pretence whatſoever he had before laid down as 
the Doctrine and Principle of the Church; which, 
after having conſider d the Caſe of the Revolution 
as an imaginary Exception to it, he reaſſerts in 
thoſe Words. And what clearer Indication can your 
Lordſhips receive of the Doctor's Intention in his 
general Aſſertion? Can your Lordſhips, or any Body 
that ſhall conſider the Tenor of that Part of his 
Diſcourſe, retain any Doubt whether he has plainly 
and fully declared himſelf, That the Refiſtance uſed 
to bring about the late happy Revolution was odious 
and un juſtifiable, and not to be excepted out of his 
Fundamental Rule of the Illegality of Reſiſtance on 
any Pretence wharſoever? And, my Lords, Can it 
be ſaid that this Interpretation of his Diſcourſe is 
ftrain d and unnatural ? Is this Part of our Charge 
maintain'd by conjoining diſtant and independent Paſ- 
ſages ? Or is not the Connexion clear and neceſſary, 
and the Senſe we contend for, the only Senſe the 
Words can properly bear, in the moſt candid and 
genuine Interpretation of them ? The Gentleman, 
whoſe ObjeCtion from the Bar have been conſidering, 
ſaid, That 11s one thing expreſly to affirm that the Revo- 
lution is not to be excepted, and another thing not to 
make that Exception. But tho theWordsof the Sermon 
are not an expreſs and literal Affirmation, yet if this 
ConſtruCtion appears to your Lordſhips to be neceſ- 
ſary and certain, they will be taken by you to be an 
ample and undeniable Declaration of his Mind ; 
and this poor Shift, thus emphatically inſiſted on 
at the Bar, will amount to no more than what, the 
Doctor had before ſaid in his Anſwer in plainer 
Words, That he had not maintain'd the Neceſſary 
Means to be Odious and Unjuſtifiable, becauſe he 
had not made uſe of thoſe very Words. | 
The next Paſſage which I ſhall obſerve to your 
Lordſhips, fell from the Gentleman who ſpoke third 
in Defence of this Article; his Words were 


— theſe: I have been careful and exact in col- 


lecting them, One Learned Gentleman, 
% ſays he, did obſerve, that there was an Original 
Contract; and that by that Contract, if the Execu- 
e tive Power invaded the reſt, that Contract was 
* broke, and the People diſcharged from their Al- 
e legiance; but he did not think fit to take Notice 
© when that Contract was made. I would fain 
& know, whether it was before Magna Charta, or 
& ſince; if it was before, it is much no Mention 


was made of it there, for that has been always 


e look d upon as the Great Charter of the Rights of 


the People. Was it before 25 Ed. 3.? Then I 


© would know, Whether that Contract, made before 


© the 25. Ed. 3. could ever diſcharge that Act which 


« was made after it? If it doth diſcharge the Subject 
e of their Allegiance, I have never yet known it plead- 
ce ed to any Indictment for High Treaſon upon that 
« Act; and therefore, Till the Legi/lature ſhall deter- 
& mine what that Contract is, and what Breach of it 


& ſhall diſcharge the Subjects of their Allegiance, I 


&* miſt take Leave 10 ſay, that Reſiſtance flands ſtill 
* pon the Foot of the Statute of 25 Ed. 3. 

My Lords, The Nature and Conſequence of this 
Paſſage would bear a much more ample Conſidera- 
tion, than my Time has allowed me to give it, or 
than may be fit to trouble your Lordſhips with on 
this Reply ; but I conceive a ſhort Notice of it, and 
of the rear Relation it bears to the Matter now be- 
fore you in judgment, may yield a pretty clear Diſ- 
covery and Explanation of the whole. But the 
Diſtar ce of Time fince the opening of the Charge, 

Vol. IV. | 
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and the many palpable Miſconſtructions which ſome 
of the Council have allow'd to themſelves, of what 
has been offer'd by ſome of us in behalf of the 
Commons, makes it neceſſary for me, even in this 
Particular, to remind your Lordſhips of the Con- 
nexion of the Diſcourſe, out of which this Obſer- 
vation was rais'd. Your Lordſhips were acquainted, 
in opening the Charge, with how great Caution, 
and with what unfeigned Regard to Her Majeſty and 
Her Government, and to the Duty and Allegiance of 
Her Subjects, the Commons made choice of the 
Words Neceſſary Means, to expreſs the Reſiſtance that 
was made ule of to bring about the Revolution, and 
with the condemning of which the Doctor is 
charged by this Article; not doubting, but that the 
Honour and Juſtice of that Reſiſtance, from the Ne- 
ceſſit/ of that Caſe, and to which alone we have 
ſtrictly confin'd our ſelves, when duly confider'd, 
would confirm and ſtrengthen, and be underſtood to 
be, an effectual Security of the Allegiance of the 
Subject to the Crown of this Realm in every other 
Caſe, where there is not the ſame Neceſſity; and 
that the Right of the People to Self- defence, and 
Preſervation of theit Liberties by Reſiſtance, as their 
laſt Remedy, is the Reſult of a Caſe of ſuch Ne- 
ceſſity only, and by which the Original Contract be- 
tween King and People is broke. This was the Prin- 
ciple laid down and carried thro' all that was faid 
with reſpeCt to Allegiance, and on which Founda- 
tion, in the Name, and on the Behalf of all the 
Commons of Great Britain, We aſſert and juſtify 
that Reſiſtance by which the late happy Revolution 
was brought about, When the. Gentleman from the 
Bar endeavour'd thus, in a ludicrous manner, to ex- 
pode the Original Contract between the King and 
eople, he muſt not be ſuppoſed to be ignorant, 
that thoſe very Words are part of the Vote of the 
Abdication, the Vote of both Houſes of Parliament, 
at the Time of the Revolution, antecedent to that Set- 
tlement of the Crown, on which Her Majeſty's Parlia- 
mentary Title and our preſent Eſtabliſhment is found- 
ed. I have thought it neceſſary to tranſcribe that Pro- 
ceeding from your Lordſhips Journals, nowdying on 
your Table, and will ſtate ir ro you as I have taken 

ir from thence. 
Upon the Twenty Ninth of January, 1688. A 
Meſſage was brought from the Commons by Mr. 
Hambden and others, who ſaid, The Commons taking 
into their Conſideration the State of this Kingdom, had 
paſs'd a Vote, to which they deſired your Lordſhips 
Concurrence ; which Vote was as follows: Reſo/ved, 
That King James the Second having endeavoured to 
ſubvert the Conſtitution of the Kingdom, by breaking 
the Original Contract between King and People; and 
by Advice of Feſuits and other wicked Perſons, ha- 
ving violated the Fundamental Laws of this Kingdom; 
and having withdrawn himſelf out of this Kingdom, 
has abdicated the Government, and the Throne is 
thereby become Vacant. Your Lordſhips Houſe Re- 
ſolved it ſelf into a Committee of the whole Houſe, 
and the Vote, containing in it divers Particulars, 
upon the 3oth Day of January, was conſidered by 
Paragraphs ; the firſt of which was, That King 
James the Second having endeavoured to ſubvert the 
Conſtitution of the Kingdom, by breaking the Original 
Contract between King and People: To which the 
Commitree, and the Houſe afterwards, agreed with- 
out any Amendment. Now, when it appears to 
your Lordſhips and the World, that breakeng the 
Original Contra between King and People, were the 
Words made Choice of by that Houſe of Com- 
mons, with the greateſt Deliberation and Judgmenr, 
Dddddd 2 and 


949 TheTryalof Dr. HNA SAacHEvERELL. 8 Anne 


and fundamental Step made towards the Re-eſta- 
bliſhment of the Government, which had receiv'd 
ſo great a Shock from the evil Councils which 
had been given to that unfortunate Prince, and that 
they are ſtated in that Vote as a Conſequence of his 
endeavouring to ſubvert the Conſtitution of the 
Kingdom; I need not ſay how much the Lawtul- 
neſs of that Reſiſtance, which had been before 
made by the People, and which is now the imme- 
diate Queſtion, nay, how much the Juſtice of the 
Revolution it ſelf would be affected by a Condem- 
nation of that Poſition: And what Light doth it 
give to the Queſtion now before your Lordſhips, 
when at your Bar, in Defence of a Perſon accus d 
by the Commons, for condemning the Neceſſary 
Means which brought about the Revolution, you 
have heard that Original Contract, at that Time ſo 
ſolemnly declar'd to be « Fundamental Principle, 


publickly deny'd, ridicul'd, and endeavour'd (in 
what Manner tis eaſy to judge) to have been ex- 


ploded? 15 f 

My Lords, The Truth of that Poſition has its 
Foundation in the Nature and Eſſence of the Conſti- 
tution of our Government, and it will ſtand ſo long 


as this remains; and the Sanction it has receiv'd 
from your Lordihips, and from that Houſe of Com- 


mons, who had with ſo much Wiſdom and Bravery 
aſſerted the Rights of the Kingdom in that extraor- 
dinary Juncture, and who; purſuant to that Reſolu- 
tion, ſettl'd the Crown upon Her Sacred Majeſty, 
ought to render it indiſputable, ſo long at leaſt as 
that Eftabliſhment is preſerv'd to us. But yet, 
could I think it ſeaſonable to enter into it, to conſi- 
der more particularly the Nature of our Government, 
to draw together ſome of the many inconteſtible E- 
vidences of its Original Freedom, to conſider the 
Nature, Antiquity and Hiſtory, of the Coronation- 
Oath, and the Oath of Allegiance, and the mutual 
Obligations and Conſequences ariſing from them to 
the Prince and People: Was I to go over the ſeve- 
ral Branches that make up the ancient Frame of our 
Government, and which ſpeak and expreſs a Con- 
ſent and Compact between the Prince and People 
in their Inſtiturion ; and was I to obſerve that inſe- 
parable- Relation and equal Security which they 
import between the Crown and the Subject, and 
which are 10 many infallible Tokens of Original 
Conſent ſtampt upon them; the Truth and Cer- 
tainty of that Poſition of an Original Contract be- 
tween the King and People, might be laid down to 
your Lordthips in demonſtrative Terms. The Gen- 
tleman that rais'd this Obſervation, ſoon afterwards, 


in the ſame Diſcourſe, ſuppos'd,, That by the O- 


riginal Contract, the Original Conſtitution was 
meant; how ſtrictly proper that Manner of ſpeak- 
ing might be found to be, I will not now deter- 
mine ; yet thus much. may with Certainty be con- 
cluded, That the denying rhe Original ContraCt, is 
not only to diſavow the whole Proceeding at the 
Time of the Revolution, but to renounce the Con- 


ſtitution it ſelf, to diſclaim thoſe many and undeni- 


able Proofs aud Teſtimonies of it, which almoſt 
every Part of our Hiſtory, our Records, and Me- 


morials of Antiquity , will furniſh: To deny the 


Original Contract of Government, is to contra- 
dict and condemn the Voice and Tenor of all our 
Laws, of every Act of the Supreme Legiſlative 
Power, the Force and Efficacy of which exiſts upon 
the Conſent of the Crown, Lords, and Commons, 


and are therefore ſo many laſting and unerring Proofs 


of that, as the Original Foundation of that Supreme 
B 3 | E 


and approv'd of by your Lordſhips, in that firſt 
u 


Power; tis not only to oppoſe the conſtant Tuds- 
ment of all honed Men F " have — — 
and wrote impartially of our Government, hut even 
the Senſe of many of thoſe Writings which have 
been produc'd and read to you in the Doctor's De- 
tence, and more particularly that of the Judicious 
Mr. Hooker :; To deny and condemn the Original 
Contract between King and People, what other Con- 
ſequences could it produce, than to unhinge the Go- 
vernment, and to deſtroy that excellent — of 
Power, which is ſecur d by it, and by which it has 
been ſo long preſerv d? It muſt weaken the ancient 
and juſt Prerogatives of the Crown , ſubvert the 
Foundations of your Lotdſhips Legiſlative and Ju- 
dicial Powers, render the Parliamentary Rights of 
the Commons precarious and uncertain, and termi- 
nate at length in that abſurd , yer dangerous Opini- 
on, of the Patriarchal Right, which, when joined 
together with the Doctrines of abſolute and unli- 
mited Non-Refiſtance , and unconditional Obedi- 
ence of the Subject to their Prince, compleats that 
fatal Syſtem, which has been, of late, ſo much con- 
tended for, towards the enſlaving Mankind. 

But your Lordſhips will conſider further, what 
Uſe and Application was made of this Paſlage by 
the Council; his Concluſion was, That till the Le- 
giſlature had determin'd what the Contract was, and 
what Breach of it ſhall diſcharge the Subjefs of their 
Allegiance, he took leave to ſay, that Reſiſtance ſtill 
cod upon the Foot of 25. E. 3. | 

My Lords , We ſtand here entruſted to maintain 
the Charge contain'd in our Article, to aſſert the 
Juſtice > that Reſiſtance only, which brought about 
the late happy Revolution; and that being the Re- 
ſiſtance in Queſtion, and to which alone we have 
apply d our ſelves, and in Support of which the O- 
riginal Contract was mention d; what is the plain 
Engliſh of this Inference drawn from the denial of 
it ? Does it not amount to an open and poſitive De- 
claration from the Mouth of Dr. Sacheverell's Coun- 
cil, That that Reſiſtance which was the neceſſary 
Means us'd to bring about the late happy Revoluti- 
on, inſtead of being an Honourable and Lawful Re- 
NN was an Act of Rebellion and High- Trea- 
on? : 

Having conſider d theſe Particulars, I beg your 
Indulgence to make a few Obſervations on the Na- 
ture and Method of the Defence to this Article ; 
Your Lordſhips will remember, tho it ſeems to have 
been totally forgot on the Priſoner's Part , that the 
Maintenance of this Article has not reſted on the 
DoQtor's general Aſſertion alone, but upon the fol- 
lowing Paſſages, now ſtated to you; from whence 
we have undertaken to convince your Lordſhips, 
that Dr. Sacheverell has apply'd that general Rule of 
Non. Reſiſtance to the particular Cale of the Revo- 


lution; and this having render'd the Independant 


Conſideration of the general Aſſertion wholly im- 
material, when you afterwards heard the Admiſſions 
that were made by the Council, of the Legality of 
the Reſiſtance us d to bring about the Revolution, 
your Lord ſhips might reaſonably have expected, that 
the only Queſtion remaining on this Article would 
have been, How far thoſe ſubſequent Paſſages of the 
Sermon did evince the Intent of the general Aſſerti- 
on ? But, tho' the Queſtion has been thus plainly 
ſtated and maintain'd, and rhe Merhod of the Dc- 
Ctor's Vindication thus clearly pointed out to him, 
yet how little has been {aid ? How little Notice has 
been taken of this, which was his proper Defence ? 
The Gentleman who began the Defence has, indeed, 
denied the Charge of this Article; the Force of _— 
an 
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and of his Argument which followed, have been 
confidered ; but it your Lordſhips ſhall not think fit 
to accept that ſingle Attempt as ſufficient to acquit 
the Priſoner, ( rogether with a nervous Obſervation 


of the Interpoſition of ſome Lines between the ge- 


g2ral Aſſertion, and that Sentence wherein the Re- 
volution is named) how much will your Lordſhips 
find, throughout that long and labour d Harangue, 
that can be judged by you at all material to the 
true Queſtion before you? For tho the general Do- 
&rine of Non-Reſiſtance, the Doctrine of the 
Church of England, as ſtated in her Homilies, or 
elſewhere deliver'd, by which the general Duty of 
Subjects to the Higher Powers is taught, be owned 
to be, as unqueſtionably it is, a godly and whol- 
ſome Doctrine; tho' this general Doctrine has been 
conſtantly inculcated by the Reverend Fathers of the 
Church, dead and living, and preach'd by them as 
a Preſervative againſt the Popiſh Dottrine of depo- 
fing Princes, and as the ordinary Rule of Obedience, 
and, tho the ſame Doctrine has been preach'd, 
maintain'd and avow'd by our moſt Orthodox and 
able Divines from the Time of the Reformation ; 
and, how Innocent a Man ſoever Doctor Sacheverell 
had been, if, with an honeſt and well meant Zeal, he 
had preach'd the ſame Doctrine, in the ſame gene- 
ral Terms, in which he found it deliver'd by the 
Apoſtles of Chriſt, as raught by the Homilies, and 
the Reverend Fathers of our Church, and, in Imita- 
tion of thoſe great Examples, had only preſs'd the 
General Duty of Obedience, and the Illegality of 
Reſiſtance, without taking Notice of any Excepti- 
on; yet, what Excuſe can be derived, to the Mat- 
ter now in Queſtion, from ſuch Conſiderations as 
theſe, in Favour of the Doctor, who has not onl 
aſſerted the general Rule in Terms of the greate 
Latitude, but has exprefly mention d and diſallow d 
the Exception of the Reſiſtance, which brought 
about the Revolution? And whatever is the Lan- 
guage of our Laws, Repealed or in Force, wherein 
the ſame general Duty of Subjects is ſtated, and 
the Rule laid down to them, as Neceſſary and Fun- 
damental for the Safety of the Crown and Govern- 
ment, and the Peace of the Kingdom, and which 
are meant to enforce and ſecure their Civil Obedi- 
ence in ordinary Caſes, (but which no Body will 
ſay can be conſtrued to extend to the Caſe of a Peo- 
ple threatned by their Prince with total Deſtruction, 
the utter Subverſion of their Laws, and the Loſs of 
their Religion and Liberties, to a Caſe of the laſt 
Neceſſity, (/uch a Caſe as the Revolution was,) yet 
no Uſe can poſſibly be made of ſuch Declarations 
in our Acts of Parliament to Juſtify the DoCtor, 
who by his general Aſſertion, has not only out- gone 
even thoſe general Declarations, but has undeniably 
applied it in Condemnation of the Caſe of the Re- 
volution, which is the Charge of this Article. 
Your Lord ſhips will allow me to obſerve yet a lit- 
tle farther; The Nature of this Article appearing 
to every Body to be of that near Concern to Her 
Majeſty and Her Government, you have, indeed, 
heard very warm and pathetick Expreſſions of Loy- 
alty, of very tender and dutiful Regard to Her 
Majeſty's Title, and much Labour and Vehemence 
was uſed to perſuade your Lordſhips into a Belief 


of this: But yet, your Lordſhips could not but ob- 
ſerve, where the real Streſs and Force ot the Argu- 
ment was placed, and where it center'd at laſt ; 
your Lordſhips will find, the great Effort was made 
to eſtabliſh the general Doctrine of Non-Refiltance, 
to inculcate this, in Terms of the largeſt Extent, 
in the ſame univerſal Terms, wherein the Doctor 


The Tryal of Dr. HEN RT SACHEVERELL. 


941 


has deliver'd it, and than which I am at a Loſs to 
find Words that can extend it further: If your 
Lordſhips ſhould think fit to look hack, with parti- 
cular ExaQtneſs, upon the ſeveral Diſcourſes which 
have been made from the Bar on this Article, and, 
for your more accurate Judgment, ſhall think pro- 
per to lay them together, and obſerve their Con- 
ſiſtency; and if, from ſuch an Examination, you 
ſhould ſee Cauſe to compare that which was firſt 
deliver d, with that which was afterwards _/poke 
by the Doctor himſelf, (for, my Lords, between 
them the Reſemblance ſeems to be the neareſt, and 
the Difference between them in the Notions of Alle- 
£1ance but very ſmall,) your Lordſhips may perhaps, 
in a great Meaſure, collect from thence the true 
Genius of this Defence. Your Lordſhips will ob- 
ſerve , in how difterent a Manner , with what dif- 
terent Zeal, the main Points in Agitation have been 
handled by them ; I mean, the Juſtice of the Re- 
ſiſtance, which brought about the Revolution, and 
the general Doctrine of Non-Refiſtance. It has al- 
ready been obſerved to you, that the Doctor him- 
ſelf made no Admiſſions concerning the Lawful- 
neſs of that Reſiſtance, but has #s'd Expreſſions of 
due Regard to the Proteſtant Succeſſion ; The Gen- 
tleman , who open'd the Defence, it being, it 
ſeems, of no Conſequence to the preſent Occaſion, 
came to no Declaration in this Point of the Pro- 
teſtant Succeſſion ; But, as to the Honour and Ju- 
ſtice of the Revolution, his Approaches are nea- 
rer: He has acquainted your Lordſhips, That there 
is nothing further from our Hearts, nor any Thing 
leſs Neceſſary for our Defence, than for 1 to call 
in Queſtion the Fuſtice of the Revolution. At ano- 
ther Time, he delivered himſelf in general Terms: 
Such a Caſe, (that is a Caſe of Neceſſity, a Caſe 
never to be mentioned, but to be ſuppoſed and im- 
plied ) the Revolution was : But, in other Parts of 
the ſame Diſcourſe, the Expreſſions even concerning 
the Revolution will be found to be more reſerv'd 
and wary, and always ſoften d with ſome ſaving Par- 
ticle : Thus ſhy and tender at the beſt, have the 
Admiſſions been from thoſe Two Diſcourſes, of the 
Lawfulneſs of that Reſiſtance which brought about 
the late Happy Revolution: But as for the Doctrine 
of Abſolute, Unlimited Non-Refiſtance, by which 
if it be not an Erroneous Doctrine, the Jultice of 
the Reſiſtance, which was the neceſſary Means that 
brought about the Revolution, (and in purſuance of 
which, the Crown was ſettled on Her Majeſty and 
the Proteſtant Line ) muſt for ever remain con- 
demn'd. What Fervency and Copiouſneſs of Ex- 
preſſion was uſed to eſtabliſh that? What Cauti- 
ons have appear d to guard and ſecure this Doctrine 
as inviolable ? How often, and with what Zeal was 
it inculcated, that the general Doctrine, was that 
Doctrine which alone was to be preach'd. and 
preſs'd ? The Exception, The Caſe of Neceſſity, the 
Caſe of the Revolution, the only Caſe contended for, 
was not fit to be mention d: The Doctor's general 
Rule was that alone, which was proper to be in- 
culcated and believ d; the excepted Caſe never to 
be ſtated, but to be ſuppos d or imply d, and zo be 
left to juſtify it ſelf. ; | 
My Lords, How comes it to pals, that fo little 
Concern has been ſhewn, in the Courſe of this De- 
bate from the Bar, to that which was the proper 
Defence of the Criminal, to clear the Paſſages of 
his Sermon from the noxious Meaning they had 
been ſhewn to bear? How comes it to paſs, that the 
Honour and Juſtice of the Revolution is thus ten- 
derly acknowledged; but yet all that has been ſaid 
to 
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to ſupport it, has by this Gentleman been endea- 
vour d to be enervated, and at the fame Time the 
extremeſt Zeal ſhewn to eſtabliſh the general Poſi- 
tion, tho' altogerher immaterial ? I'll once more 
venture at a charitable Reconciliation of thoſe ſeem- 
ing Inconſiftencies : Upon a very ſtrict and minute 
Recollection, your Lordſhips will find that e Re- 
- fiſtance, the Neceſſary Means us d to bring about 
the Revolurion, is never once acknowledg'd in rhat 
firſt Diſcourſe, in plain and expreſs Terms : The 
Caſe of Neceſhty in general, the Caſe of the Re- 
volution, was ſo ambiguoſly ſpoke of, and ſo skil- 
fully given up, that, by the &ind Help of ſome happy 
Diftintion, when the Seafon is proper, twill be ea- 
ſy to retrieve it. Tho your Lordſhips may remem- 
ber ſome plauſible Expreſſions concerning the Ju- 
{tice of the Revolution, yet you will find the real 
Conclufions of the Diſcourſe tend to condemn it ; 
and ſuch remarkable Inſtances choſen , ſuch as the 
Caſe of the Two Spencers, which, being applied to 
the Caſe of the Revolution, repreſent its Principles 
damnable, its Conſequences deteſtable, and the Aſ- 
ſertors of it deſerving Baniſhment; Your Lordſhips 
will find the Argument ſo well adjuſted to the main 
Point in view, to eſtabliſh the ſaviſh Doctrine of 
Abſolute , Unlimited Non-Reſiftance , that, if the 
worſt ſhould happen, even that againſt which we 
are now contending, the judicious Reſerves that 
Gentleman ha3 uſed on the Point in Queſtion, and 
the real Service he may be thought to have done to 
that /aviſh Doctrine, may, in due Time, raiſe a 
Merit in Favour of all its Conſequences. 

But, as an undeniable Evidence of a fincere Affe- 
Sion to the Caſe of Neceſſity, the Caſe of the Revo- 
lution, let me put your Lordſhips in mind of the Paſ- 
ſage quoted from Mr. Pym in his Declaration againſt 
Doctor Manwaring : The Doctrine preach d in thoſe 
Days, and for which he was impeach'd by the Com- 
mons, was, The attributing an Abſolute Power to 
the King over the Property of the Subject, tho 
with ſome deceitful Limitations, as that of extreme 
and urgent Neceffity. Mr. Pym had ſhewn the Va- 
nity and Fruitleſsneſs of that Limitation, it being 
left to the Prince to determine what is an urgent and 
preſſing Neceſſity : And to repreſent the Danger of 
ſuch a Caſe, of allowing any Exception upon any 
Pretence, even that of extreme Neceſſity, he cites 
the Charzer of Lewis 10. of France to the Dutchy 
of Normandy, wherein that Prince having acknow- 
ledged the Franchiſes of the Dutchy, and granted 
to them , that for ever afterwards they ſhould be 
free from all Exactions from him and his Succeſſors, 
theſe Words followed, unleſs great Neceſſity re- 

wired ; which ſmall Exception, Mr. Pym obſerved, 
fad in Time devoured all their Immunities. Mr. 
Pym, in that Speech, arguing againſt the Poſition 
2dvanc'd by Doctor Manwaring, condemns the leaſt 
Pretence of any Exception : The Gentleman, who 
quoted this Paſſage from him, having endeavoured 
to eſtabliſh his general Doctrine of Abſolute Non- 
Reſiſtance, the Doctrine preach'd by Dr. Sacheve- 
rell, and having ſhewn the Danger of mentioning 
any Exception to it, even that of the Caſe of Neceſ- 
ſity, and ſuch a Caſ?, he had before told your Lord- 
ſhips, the Revolution was, concludes from that In- 
ſtance, that ſuch Exceptions wou'd in Time devour 
all Allegiance. This, my Lords, hath been the 
Method, theſe have been the Arguments us'd to ac- 
quir the Doctor, to ſhew the Innocence of his In- 
tention, and that there was no Deſign either in his 
Sermon, or his Defence, to condemn the Reſiſtance, 
the neceſſary Means which brought about the late 
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Happy Revolution; And from theſe Obſervations 
you may poſſibly diſcern the Conſiſtency of the 
whole Defence. I beg leave only 70 turn the Cuſe 
to ſuppoſe a Caſe of a real Defign to condemn the 
late glorious Revolution, and all the happy Conſe- 
quences of it: At a Time, when expreſs Declarati- 
ons of ſuch a wicked and traiterous Intention may 
not be judged proper; at a Time, when ſome play- 
ſible Expreſſions of the Juſtice of it, may be thought 
Uſeful and Neceſſary; and, at ſuch a Time, let the 
Illegality of Reſiſtance on any Pretence whutſoever, 
be laid down and enforc'd in its utmoſt Extent ; let 
the Danger of ſtating or mentioning any Exception 
to it, be ſtrongly inculcated ; let the Juſtice of the 
Exception, even of the Caſe of Neceſſity, ſuch a 
Caſe as the Revolution was, be illuſtrated by an In- 
ftance, wherein 'tis expreſly condemned ; and, Ma 
it not be ſaid, Tie eaſy to diſcern what Spirit ſuch 2 
Perſon 7s of, of what Party he is, what be aims at, 
and what he intends ; that he has not been ſpeaking 
in Defence of the late Revolution, can't be look d 
upon to have been arguing for it, and to ſhew the 
Fuſtice of it, but was covering the Treaſon of his 
Heart, and under Pretence of Juftifying one Revo- 
lution, was labouring to bring about another But, 
what vain Imaginations muſt poſſeſs thoſe Minds, 
which can flatter rhemſelves into a Belief, that, even 
whilſt they are maintaining Principles that tend 
molt certainly to undermine the Foundation of Her 
Majeſty's Government, and the Proteſtant Succeſſi- 
on, the moſt ſolemn Proteſtations out of the fame 
Mouth, and in the ſame Breath, ſhould paſs for an 
Atonement with your Lordſhips, or give Satisfacti- 
on to any that hear them. | 

My Lords, Your Lordſhips will confider the evi- 
dent and neceſſary Tendency of the Doctrines, which 
have been preach'd by the Priſoner , and have been 
again aſſerted, though not openly avow'd, in 
their full Extent and Conſequence, in Defence of 
this Article. The Doctrine of Abſolute Non-Reſe- 
ſtance, the condemning the Original Contract, re- 
nouncing the Ancient Legal Conſtitution of the Go- 
vernment, which is our Title to our Liberties, are 
Poſitions, which can have no better Tendency , than 
to ſhake the preſent Settlement of the Crown, and 
our preſent Eſtabliſhment, and to make way for the 
Pretence of a Natural and Divine Right of Succeſ- 
ſion: Are not thoſe the Principles taught, and a- 
vow'd by Papiſts and Nonjurors, and whereon their 
Hopes are founded? And are they more Whole- 
ſome, or leſs Dangerous , when they fall from the 
Mouth, or drop from the Pen of the Priſoner, or 
are aſſerted in his Defence, tho' gilded over with 
ſpecious Pretences, and under the Umbrage of a 
true Son of the Church ? If theſe DoQtrines of Un- 
limited Non-Reſiſtance, of a ſole Hereditary and 
Divine Right of Succeſſion to the Crown, are the 
very Doctrines, on the Belief of which, the pro- 
felled Enemies of Her Majeſty and Her Govern- 


ment, inviolably engage themſelves againſt Her Ti- 


tle, and againſt the Proteſtant Succeſſion ; If theſe 
are the Tenets, by which they openly condemn the 
late Glorious Revolution, and all its Conſequences 
From which Part of this Defence can your Lord- 
ſhips collect the Innocence of the Priſoner ? By what 
way of Reaſoning can it be concluded, that the 
ſame Opinions, 'embrac'd by this Gentleman, do 
not inevitably engage him in the ſame Intereſt? 


Sir Peter King.) VI Y Lords, It is my Part to 
7 Reply to the Anſwer that 

has been given by the Doctor, to the Charge of the 
| Com- 
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17¹⁹ 
commons of Great Britain, with Relation to the 
Second Article. When 1 was entruſted by the 
Commons to manage this Part of the Charge, I both 
uoted and read the Paſſages of the Sermon, to 
make good that Charge; I did not deſire that any 
Thing ſhould be taken upon Truſt, nor any Thing 
receiv'd againſt him, but what appear'd from his 
lain expreſs Words, or by clear, neceſſary and un- 
avoidable Conſequence. Indeed, after the whole 
Sermon had been read by the Clerk, I thought ir. 
too great a Trouble to your Lordſhips, to have the 
Clerk read over the particular Paſſages again at the 
Table, and therefore I read them my ſelf, truly and 
fairly, as they were in his Sermon; and if [ had 
done otherwiſe, the Doctor and his Council would 
have ſet me right. I agree with the Doctor and his 
Council, that in a Caſe of this Nature, and I will 
ſay further, in all Caſes whatſoever relating to 
Crimes, the Charge mult be maintain'd by poſitive 
plain Words, or neceflary and unavoidable Infe- 
rence, ſuch as no reaſonable Man can withſtand the 
Light of. And therefore, if there was nothing in 
this Caſe but dark Hints, ſtrain'd Innuendo's, and 
forc'd Conſtructions, I am ſure, neither the Com- 
mons of Great Britain, nor my ſelf, would appear 
before your Lordſhips with an Attempt to make out 
2 Charge of this Nature; if it is not prov'd by 
lain, pofitive and expreſs Words, ar neceſſary and 
unavoidable Inference, I am ſure your Lordſhips 
will never convict him; hecauſe it would not be 
Juſt and right ſo to do. Ir is a perverting of Com- 
mon Juſtice to condemn a Perſon without plain 
and direct Proof; therefore what we repreſent to 
your Lordſhips is, that by plain and clear Paſſages 
in his Sermon, he is guilty of the Charge in the 
Second Article, of maintaining, That the Toleration 
granted by Law is unreaſonable, and the Allowance 
of it unwarrantable ,, and that be is a falſe Brother 
with Relation to God, Religion, or the Church, who 
defends Toleration, and Liberty of Conſcience. 
When the Doctor pur in his Anſwer to this Ar- 
ticle, he had not found out that there was a Tolera- 
tion granted by Law to the Dillenters ; but his 
Council have now found it out, and they do agree, 
that there is a Toleration granted by Law, and that 
it is that Indulgence which is contain d in the Act 
made in the Time of the late King and Queen; but 
they inſiſt at the ſame Time, that the Doctor in 
his Sermon has not condemn'd or cenſur'd that To- 
leration; they ſay he has condemn'd a Toleration, 
but they infinuate there are Two Tolerations men- 
tion'd in his Sermon, the one a Toleration granted 
by Law, which he allows and approves of; and the 


other a general unlimited Toleration, which they 


admit he does condemn ; ſo that we are now agreed 
upon the Word Toleration, and they do admit that 
he doth in his Sermon Cenſure and Condemn a To- 
leration : But, ſay they, it is not the Toleration 
granted by Law, becauſe he took Care in his Ser. 
mon that his general Expreſſions ſhould not be miſ- 
conſtru'd, and put in this expreſs Caution in the 
20th Page: I would not be here miſunderſlood, as if 
1 intended to caſt the leaſt invidious Reflettion upon 
that Indulgence the Government has condeſcended 
10 give em, which I am ſure all thoſe that wiſh well 
to our Church, are ready to grant to Conſciences tru- 
ly ſcrupulous ; let them enjoy it in the full Limits 
the Law has preſcrib d. This, they ſay, is an ex- 
preſs and full Declaration of his Meaning, that he 
15 not againſt the particular Toleration granted by 
Law; and therefore all thoſe other Paſſages in his 
Sermon condemning Toleration, are to be applied 
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to a general Toleration, and not to the particular 
gal one. | | 

When I made out this Charge, I mention'd this 
Caution of the Doctor's, but at the ſame Time ſub- 
mitted it, whether ſuch a general Expreſſion as that 
is, could ſcreen him from other plain Paſſages in 
which he has condemn'd the Toleration ; if in other 
Places he has. condemn'd it, this Caution is but 
Proteſtatio contra faltum; an oblique Defamation 
may be as Criminal as a direct one: In the com- 
mon Caſes of Scandal, if I obliquely defame ano- 
ther, and deſcribe him fo, that it is impoſſible but 
every one muſt know him, it is no Excuſe that I 
do not poſitively accuſe him ; ſo that the Queſtion 
will be, whether the Doctor has not in the other 
Paſſages cited againſt him, plainly cenſur'd and con- 
demn'd the Toleration granted by Law. 

The firſt Paſſage cited out of his Sermon, to 
2 this Charge upon him, was in the . 10th 

age; I trouble your Lordſhips with reading it 
again, that I may he ſure to do him no Injury; the 
Words are, So that in all thoſe Caſes before-men- 
tion d, whoſoever 7 umes to innovate, alter, or 
miſrepreſent any Point in the Articles of the Faith 
of our Church, ought to be arraign'd as a Traytor to 
our State ;, Heterodoxy in the Doftrines of the one, 
naturally producing, and almoſt neceſſarily inferring 
Rebellion and High Treaſon in the other, and conſe- 
quently a Crime that concerns the Civil Magiſtrate 
0 _ to pumſh and reſtrain, as the Eccleſia- 

cdl. 

The former Part is relative to what went before; 
the latter Part is a general Aſſertion, that Hetero- 
doxy in the Doctrines of the Church inſers Rebellion 
and High Treaſon in the State. 

The relative Part of this Clauſe has Relation to 
the ſeveral Doctrines mention d before; among 
which, one of the Cales and Inſtances of falls Bro- 
therhood is, the affirming thut the Divine Apoſtolical 
Inſtitution of Epiſcopacy is a Novel Doctrine, not 
Suffciently warranted by Scripture ; whoever affirms 
this, is guilty of an Innovation or Alteration of the 
Articles of our Church. Now the Diſſenters of all 
Sorts univerſally hold this Propoſition, and they 
are exempted from ſubſcribing the 36th Article, 
which aſſerts Epiſcopacy: But, faith the Doctor, 
though they are exempted, yet whoſoever aſ- 
ſerts this Propoſition, is to be punilh'd as a 
Traytor to the State, as well as an Enemy to the 
Church. 

The Learned Civilian of Council for the Doctor 
ſays, that the reading the whole Patlige will ſhow, 
that it was not intended for the Diſſenters, but for 
one in Holy Orders; that if ſuch an one ſhould 
maintain this Doctrine, he would be an Apoſtate 
from his own Order; now this Allegation is true, as 
it ſtands in Page 8.; abſolutely conſider d in its ſelf, 
it is there applied to one in Holy Orders; but as 
it ſtands in Relation to this Clauſe, in Page 10. it 
is a general Aſſertion, that whoſoever innovates, or 
alters that Article of the Church, which the Diſſen- 
ters do, ought to be arraign'd as a Traytor to the 
State. 

Another Anſwer that hath been given hereto, is, 
That the Doctor there means thoſe who are for In- 
novations and Alterations -.in Matters of Faith; 

which can't reſpect the Diſſenters or their Tolera- 
tion, becauſe the Diſſenters agree with the Church 
in Matters of Faith, and differ only in Matters of 
Diſcipline. Bur if you give this Turn to it, it al- 
ters the Senſe and Meaning of the Doctor; for he 


is not ſpeaking here of Matters of Faith, in Con- 
tradiſtinction 


044 
tradiſtinction to Matters of Diſcipline, but he is 
ſpeaking in general of the Articles of Faith of our 
Church; whoever preſumes in any of the Caſes be- 


fore-mentioned to innovate, alter, or miſrepreſent. 


any Point in the Articles of the Faith of our Charch, 
ought to be arraign'd as a Traytor to the State. 
Now what are the Articles of Faith of our Church ? 
Are they not the Thirty Nine Articles? Are not 
they the Articles of the Faith and Religion of the 
Church? Doth not the Thirty Sixth Canon ex- 
preſly require the Clergy to ſubſcribe willingly, and 
ex animo, that all and every the Articles of Religi- 
on, being in Number Thirty Nine, are agreeable 
to the Word of God? Now if the Thirty Nine Ar- 
ticles be the Articles of Faith of our Church, and 
the Diſſenters disbelieve the Thirty Sixth Article; 
and if for that Innovation or Alteration they are to 
be arraign'd as Traytors to the State, what then is 
become of the Toleration, that exempts them from 
the Penalties, and from ſubſcribing the ſaid Thirty 
Sixth Article? 

As to the general Propofition immediately fol- 
lowing in the ſame Clauſe, viz. Heterodoxy in the 


Doctrine of the one, naturally producing, and almoſt 


neceſſarily inferring Rebellion and High Treaſon in 
the other, and conſequently a Crime that concerns the 
Croil Magiſtrate as much to puniſh and reſtrain, as 
zhe Ecclefraftical ; 1 don't remember that any An- 
ſwer whatſoever was given to it by the Doctor or 
his Council. And I pray your Lordſhips caſt your 
Eyes on this, and ſee here is an Affirmation, phat 
any different Opinion in any of the Articles of the 
Church, is a Crime againſt the State. Now all 
the Diſſenters are exempted by the Act of Toleration 
from ſubſcribing Three Articles and an half, others 


from Four and an half, and others from all. And 


when this Act grants them all theſe Exemptions, 
ſhall it be affirm'd that this Heterodoxy allow'd by 
that A& is High Treaſon and Rebellion, and that 
they ought to be atraign d as Traytors? I ſubmit to 
every ones Judgment, whether any Thing can be 
more plain againſt the Toleration than this. 

The next Paſſage cited out of his Sermon, to 
prove the Charge of the Second Article, is in the 
16th and 17th IWhat could not be gain d by 
Comprehenſion and Toleration, muſt be brought about 
by Moderation and Occaſional Conformity; that is, 
what they could not do 'y open Violence, they will 
not fail by ſecret Treachery to accompliſh, If the 
Church can't be pull'd dawn, it may be blown up ; 
and no Matter with theſe Men how tis deſtroy d, ſo 
that it is deſtroy d. | 

My Lords, Here is an Affirmation, that Tolera- 
tion was doing open Violence to the Church, thar 
the Falſe Brethren had a Deſign by Toleration to 
pull down the Church. Now the Anſwer given to 
rhis by one of the Council, is what one can ſcarce 
imagine he was ſerious in, viz. That this doth not 
ſuggeſt the Toleration to be unreaſonable, or the 
Allowance of it unwarrantable, but that it is 
rather a Commendation of the Toleration, becauſe 
it ſhews that it could not do the Church any Hurt, 
it could not pull down the Church, and therefore 
they have found out a more peſtilent Way, of Oc- 
cafional Conformity and Moderation. But all that 
can be collected from hence, is, that Toleration is 
a leſs ſucceſsful Evil than Moderation: Toleration 
was a ſtorming the Church by Violence, and an 
endeavouring to pull it down; but though, by the 
good Providence of God, it hath not been fo ſuc- 
ceſsful an Evil as Moderation, which is a Secret 
Treachery to undermine the Church, and blow it 


4 
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up, yet it is an Evil : And to ſuppoſe the Church 
to be either pull'd down, or blown up, which way 
ſoever it be done, it is ſo great an Evil, that ever 
Member of the Church muſt be for preventing it 
and uſing all his Endeavours to prevent both thoſe 
Evils; and therefore to repreſent Toleration to he 
ſuch an Evil to the Church, as to be doing open 
Violence to the Church, and pulling it down, is 
an undue Reflection on the Fathers of the Church 
and on that Parliament that granted that Toleration. 
as if they concurr'd in Endeavours to pull down 
the Church, and deſtroy it. 

Another Paſſage, in Page 14. of the Sermon, was 
cited by the Council of the other Side, as a Paſſage 


cited by me to make out the Charge againſt the 


Doctor; but herein they miſtook me, it was not 


cited by me for that Purpoſe, but to ſlie that the 


Doctor underſtood the Act of Indulgence to be a 
Toleration; and the Paſſage was this, Cærtainly the 
Toleration was never intended to indulge, and cheriſh 
ſuch Monſters and Vipers in our Boſom, that ſcatter 
their a tence at Noon-day, and will rend, diſtract 
and confound the firmeſt and beſt ſettled Conſtitution 
in the World. | 

cited this Paſſage to ſhew, that the Doctor 
himſelf, at the Time he preach'd this Sermon, 
knew what was meant by the Toleration; and it 
plainly proves it, and the Doctor himſelf doth not 
now diſown it, But as to the Propoſition it ſelf con- 
tain'd in that Part of his Sermon, I agree with him 
that the Toleration was not intended, and I hope 
will never be made uſe of, ro ſupport Atheiſm, 
Deiſm, Tricheiſm, or any ſuch Monſters and Vi- 
pers, but only diſſenting Proteſtants. 

The next Paſſage I cited was in the 8th Page. 
4 upon all Occaſions to comply with the Diſſemers, 

h in 3 and private Affairs, as Perſons of 
tender Conſcience and Piety, to promote their Inte- 
reſts in Electiont, to ſneak to them for Places, and 
Preferments, to defend Tioleration, and Liberty of 
Conſcience ; and under the Pretence of Moderation, 
10 excuſe their Separation, and lay the Fault upon 
the true Sons of the Church, for carrying Matters too 
high; if to court the Fanaticks in private, and to 
hear em with Patience, if not Apfprobation, rail at 
and 1 the Church, and upon Occaſion to 
juſtify the King's Murder; if to flatter both Dead 
and Living in their Vices, and to tell the World, 
that if they had Wit, and Money enough, they need 
no Repentance, and that only Fools and Beggars can 


be damn d; if theſe, I ſay, are the modiſh and fa- 


Jhionable Criterions of a true Church-man, God de- 
liver us all from ſuch Falſe Brethren, So that here 
the Doctor makes ir one of the Characters of a 


Falſe Brother to defend Toleration, and Liberty of 


Conſcience. | 
The Anſwer given to it is this, That where the 
Doctor blames thoſe that defend Toleration, it is 
not thoſe that defend that only and ſingly, and do 
no other Thiag, but they mult at the ſame Time 
not only defend Toleration, but excuſe the Separa- 
tion, not by Reaſon of the Toleration, but by /aying 
the Fault on the Sons of the Church for carrying 
Things too bigh : He don't blame them that barely 
Juſtify Toleration, unleſs they fall too on the Sons 
of the Church for carrying Things too high. But 
whether or no that Place is capable of ſuch an In- 
terpretation, your Lordfhips will be the beſt 
Judges, by looking on the Place, and confidering 
whether any Two of thoſe Characters are to be 
united in any one Perſon to make him a Falſe Bro- 
ther. Whether theſe ſeveral Characters are not ſo 
| many 
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many different (viterions of Falſe Brotherhood; 


if he does defend Toleration and Liberty of Con- 
ſcience; if he does excuſe their Separation, and lay 
the Fault upon the True Sons of the Church, for 
carrying Matters too high, Cc. They are all diffe- 
rent Marks of Falſe Brotherhood; ſo that whoſo- 
ever defends Liberty of Conſcience, and the Tolera- 
tion, is a Falſe Brother, 

It was alſo anſwer'd, That in the Act of Indul- 
gence there are a great many KReſtrictions; and 
therefore this Paſſage muſt be underſtood of a Tole- 
ration of ſuch as are not qualified by the AQ to re- 
ceive it: And for that end the Act was read, in 
which are ſeveral Reſtrictions ; and the Tolerati- 
on is not unlimited, but to Perſons under ſuch and 
ſuch Qualifications, conforming themſelves to the 
Rules there laid down. But what Foundation is 
there for this Anſwer in the Paſlage it ſelf? Doth 
not he there condemn Toleration generally? Doth 
not an Univerſal Indefinite Propoſition include all 
manner of Toleration, whether General or Special ? 
If he had meant it in this reſtrained Senſe, he 
ſhould then have expreſs'd himſelf, That he that 
defends Toleration, except ſuch Toleration as is al- 
low'd by Law, is a Falſe Brother ; but not doing 
ſo, but expreſſing it generally, it is plain, that he 
has condemn'd that Toleration that is granted by 
Law : And it is ſubmitted to your Lordſhips, that 
this is a plain Proof againſt him of this Article. 

The next Paſſage, is that relating to the Perfidi- 
ouſneſs of Archbiſhop Grindall, in deluding Queen 
Elizabeth to the Toleration of the Genevian Diſci- 
pline: The Doctor, in his Anſwer, did conceive he 
had good Authority from Hiſtory to make out that 
Aſſert ion; but whether he had or no, he did appre- 
hend that ſuch Aſſertion was no Proof of his main- 
taining or ſuggeſting, that the preſent Legal To- 
leration was unreaſonable, or the Allowance of it 
unwarrantable. 

I did, in making out the Charge, agree with the 
Doctor, That whether he was, or was not miſtaken 
in that Fact, was not the material Point in Queſti- 
on; but that he had put it on the right Queſtion, 
Whether that Aſſertion (true or falſe) relating to 
Archbiſhop Grindall, was a Condemnation of the 
Toleration now granted by Law ? To that I princi- 
pally applied my ſelf, to ſhew that that Fact, as 
ſtated by the Doctor, was a Cenſure of the Tole- 
ration; not forgetting, at the ſame Time, to ſay 
ſomething in Vindication of the Memory of that 
Great Prelate. | | 

But now, the Doctor's Council (in their De- 
fence) have in a great meaſure quitted the true 
Point that the Doctor rightly put it upon in his An- 
ſwer, and inſtead of endeavouring to ſhew that this 
is no Reflection on the Toleration, have rather en- 
deavoured to ſhew, that this Fact of the Archbi- 
ſhop is true; That the Reaſon of his Diſgrace 
was, for delud ing the Queen to the Toleration of 
the Genevian Diſcipline, and for giving up the 
Diſcipline of the Church : That at thar Time, there 
was no Law to indulge any Separation from the 


Church ; and therefore for the Head of the Church, 


ö under the Queen, to give up the Diſcipline of the 


Church, was an High Crime in him; and tho it 
be a harſh Term, yet it was true to call him a 
Perfidious Prelate, and Falſe Son of the Church. 

For this End, they did produce and read Two 
Letters; the one from Queen Elizabeth, to the Bi- 
ſhops throughout England, for ſuppreſſing the Exer- 
ciſe called Propheſying , and the other of the Arch- 
_— to the Council ; and our of theſe Two, they 
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ſay, there is Proof out of the Archbiſhop's own 
Mouth, That the Reaſon why he was under a Su- 
ipenfion, was for deluding Her Majeſty to permit a 
Toleration of the Genevian Diſcipline ; and that he 
acknowledg'd the Juſtice of his Puniſhment for that 
Crime. And they farther aggravate ir, Thar it 
would be an invidious Reflection on the Chara- 
Cter of that Glorious Queen, that ſhe ſhould c2uſe 
an Archbiſhop to be ſuſpended, for proſecuting Ju- 
ho the Italian for having Two Wives, or for not 
glving up the Palace at Lambeth to the Earl of Lei- 
ceſter : As if I had inſinuated, or could have ima- 
gined, that the apparent viſible Reaſon of the 
Diſgrace of the Archbiſhop, were theſe Things! 
No; it can't be thought I meant ſo. The apparent 
viſible Cauſe of Grindall's Diſgrace was, no doubt, 
the Encouraging of the Exerciſe called Propheſying ; 
and Queen Elizabeth knew no other: Bur yet the 
real Spring, the ſecret Hiſtory, and true Reaſon, 
was the Artifice of the Farl of Leiceſter, who had 
the greateſt Power and Credit at that Time with 
the Queen. The good Archbiſhop had, by his 
Proſecution of Julio the Italian Phyſician, an] by 
his Refuſal to alienate Lambeth, offended this Great 
Earl, who thereupon meditates Revenge againſt 
him : And knowing the Archbiſhop to be a grear 
Favourer and Promoter of the Exerciſes called Pro- 
Pheſyings, which were far from being Conventicles, 
or Parts of the Genevian Diſcipline ; he miſrepre- 


ſents theſe to the Queen, and by thoſe Means in- 


cens'd the Queen ; and the Queen was angry with 
the Archbiſhop, only upon the Account of theſe 
Propheſyings. But theſe Miſrepreſentarions, that 
incens'd the Queen, had not been, it the Archbi- 
ſhop had not firſt incens'd Leiceſter in the fore- 
mentioned Two Particulars. To make this out to 
be the Fact, I deſire your Lordſhips Patience, 
whilſt I refer to One or Two Hiſtories of good Cre- 
dit, Fuller, in the Ninth Book of his Eccleſiaſti- 
cal Hiſtory, p. 130. after he hath recited a long 
Letter of Gr:ndall's. to the Queen about this Mat- 
ter, thus concludes : Alas ! all in vain : Leiceſter 
bad ſo filld Her Majeſty's Ears with Complaints againſt 
him, there was no Room to receive bis Petition. In- 
deed Leiceſter caſt a Covetous Eye on Lambeth- 
Houſe, alledging as good Arguments for his obtain- 
ing thereof, as ever were urg'd by Ahab for Na- 
both's Vineyard. Now Grindall, tho' generally con- 
demn'd for Rente s in this kind, (parting with 
rraby airy his See, than ever his Succeſſors thank d 
him for) floutly oppos'd the Alienating of this his 
Principal Palace, and made the Leiceſtrian Party 0 
malice him. 

This is as expreſs an Account as can be, that this 
was one of the ſecrer Springs of that Proſecution : 
And as for the other, Thar he carried on the Pro- 
ſecution againſt Zo, that is taken notice of by 
the ſame Author, in Page 163. and by Cambden, in 
his Hiſtory of Queen E/zaberh, and other Authors : 
So that the true ſecret Reaſon of Grindalls Diſ- 
grace, was not for Tolerating the Genevian Diſci- 
pline. And indeed it would be a Paradox, thar 
the Earl of Leiceſter, who was the Great Patron 
and Support of the Puritans, ſhould run down 
this Archbiſhop for encouraging of Puritaniſim. 
Can that be thought ? No : Ir ſhews plainly, there 
was ſome other Reaſon. And it is no Reflection on 
Queen Elizabeth, that ſhe was deceiv'd by the Mil: 
repreſentation of a Perſon on whom ſhe entirely re- 
lied. Princes are not exempt from the common 
Frailties of Human Nature, and may be impos'd 


on by thoſe whom they molt truſt. 
_— i. But, 
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But, my Lords, without confidering the latent 
Cauſes of his Diſgrace, let us confider the viſible 
Cauſe, Thich was known only to Queen E/za- 
beth. Do the Letters (which they have produc d) 
prove, that the Archbiſhop ſuffer d for deluding the 
Queen to the Toleration of the Genevian Diſci- 
pline ? It appears thereby, that Queen E/2aberh 
was diſpleaſed at thoſe Exerciſes called Propheſy- 
ings , which the Archbiſhop encouraged and ta- 
voured ; but it is a great Miſtake, to think, that 
thoſe Propheſyings were Conventicles, or Aſſem- 
blies of Puritans: They were really Meetings of 
the Parochial Clergy of the Church of England, 
( which fince have been called Conferences, ) to im- 
prove one another in the Expounding of the Scri- 
ptures. The Manner of theſe Propheſyings was 
this : The Miniſter within each Archdeaconry, or 
ſome other Precindt, met on ſome Week-Day, in 
the moſt noted Place in that Precind ; ſome An- 
cient Grave Miniſter, appointed by the Biſhop, did 
preſide : Then every Miniſter ſucceſſively ( the 
youngeſt ſtill beginning) did handle ſome Text of 
Scripture, ſhewing the Senſe of the Place, the Pro- 
priety of the Words, the Diverſity of Interpretati- 
on, the Virtues enjoined, and the Vices prohibited. 
No Layman was ever ſuffer d to ſpeak, nor any 
Clergyman, unleſs firſt Licenſed by the Biſhop. 


This was that which they call'd Prepheſying, and 


continued about Two Hours ; and then the Conclu- 
fion was with a Prayer for the Queen and all Eſtates, 
as is appointed by the Book of Common-Prayer, 
and a P/a/m. Now can any one think, this was an 
Encouragement of the Genevian Diſcipline ? 
Parochial Clergy met by Conſent of the 
Biſhop, and diſcourſed about the Meaning of ſome 
Text of Scripture, and cloſed with a Prayer, as is 
appointed in the Common-Prayer-Book, and with a 
P/alm : And can this be ſaid to be Encouraging the 


Genevian Diſcipline ? Can this be called the Hold- 


ing of Conventicles ; or Receding from the Diſci- 
pline of the Church? Nothing like it: Tho', if 
it were, it appears by the Letters, that he did nor 
delude the Queen to encourage the Genevian Diſci- 
pline. No; if this was the Genevian Diſcipline, 
the Queen would not be deluded by him; and be- 
cauſe he would not obey the Queen in ſuppreſſing 
theſe Propheſyings, this was the apparent Cauſe of 
his Diſgrace. 

As to the Letter, becauſe it is ſaid the Archbiſhop 
owns his Crime; how does he do it? I can't deny, 
ſays he, but that I have been Commanded, both by 
the Queen's Majeſty Her ſelf, and alſo by divers cf 
your Honourable Lordſhips in her Name, to ſup- 
preſs all thoſe Exerciſes within my Province, that 
are commonly called Propheſyings. He did not deny 
the Queen had given him that Command, or that 
he did not comply with it: But, faith he, I do 
proteſt before God, the Fudge of all Hearts, that I 
did not of any Stubbornneſs or Wilfulneſs refuſe to 
accompliſh the ſame, but only upon Conſcience : 
And goes on and ſhews the Reaſons on which that 
Conſcience was founded. He denied ir not out of 
Stubbornneſs or Diſobedience, but out of a Perſwa- 
fron of Conſcience, becauſe he found it profitable and 
uſeful to the Church. Well, how did he behave 
himſelf under this? And whereas ſays he, I have 
ſuſtained the Reſtraint of my Liberty, and Seque- 
ftration of my Juriſdiction, now by the Space of Six 
Months ; I am ſo far from repining thereat, or think- 
ing my ſelf imurioufly or hardly dealt withal there- 
in at Her Majeſly's Hands, that I do thankfully em- 
brace, and frankly, with all Humility, acknowledge 
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ber Princely, Graciows, and Rare Clemency tow; 
me ; who having Authority and Power to have uſed 
greater and ſharper Severity againſt me, and for good 
Policy and Example thinking it ſo expedient, hath not. 
ws erg ng dealt ſo mercifully, mildly and gent ly 
with me. 


What Language more becoming a Grave Prelate © 
could be uſed ? He patiently ſubmits to Her Maje. © 
ſty's Authority, neither murmuring, nor obſtinae , | 


But there being a ſuperior Obligation of Conſci- 


ence, which it was not in the Power of any Man to 
difpenſe with, he thinks himſelf obliged, as a true 


Example to all Clergymen and others, to ſubmit to 


the Dictates of his Conſcience ; but {till with Pati: 


ence, Calmneſs and Obedience. 
Is there any Thing in this, that looks like giving 


up the Intereſts of the Church? Not only this 
good Archbiſhop, but ſeveral others of the beſt Bi. 
ſhops of thoſe Times, had thoſe Exerciſes in their © 
Dioceſes, and concurr'd with him in the Encourage- © 
ment of them. And can it be thought, that thoſe * 


Biſhops, who were Exiles in Queen Mary's Time, 
and were afterwards the Happy and Glorious Inſtru- 
ments, under God, in ſettling the Liturgy and the 
Articles of the Church, were for giving up the E- 


ſtabliſhment of the Church, by introducing that | 


which is now infinuated to be the Cenevian Diſci- 


pline ? But thoſe Biſhops then thought, it was a 4 


likely way to make an Honeſt, Learned, and Labo- 
rious Clergy, Is there any thing in this, to occaſi- 


on the calling him a perfidious Prelate ? A perfi- 


dious Man, is he that violates his Conſcience, to ob- 
tain a Temporal End ; but he choſe to loſe the 
Queen's Favour, rather than part with a good Con- 
ſcience. | 

I never found, that Archbiſhop Grindall was ever 
ſpoke hardly of by any Eng//þ Divine of Credit, 


till the Time of Archbiſhop Laud; and then, to ex- 


tol Archbiſhop Laud for an active, zealous Pielate, 
it became the Faſhion to run down his Predeceſſor, 
Abbot, as a remiſs Man ; to court the preſent Arch- 
biſhop, by detracting from the Memory of the laſt. 
And, to carry on the Compliment, a Parallel was 
made between Archbiſhop Grindall, and his Succeſſor 
Il Þitgifr. J only mention this, to ſhew that for a 
long Time the Memory of that good Archbiſhop 
was had in Eſteem ; and he was always look d upon 
as à principal Father of the Reformation of the 
Church, betore this Time. 5 

But, my Lords, it is now Time to come to the 
main Point ; and that is, Whether or no the Do- 
ctor's Repreſentation of Archbiſhop Grindall, as a 
Falſe Son of the Church, and a perfidious Prelate, 
for doing what he lays to his Charge ; and, Whe- 
ther his Commendation of Queen Elizabeth, for the 
Reſolution ſhe took to ſuppreſs the Diſſenters, and 
for her Prudence in Exerciſing Wholeſome Severities 
on them, whereby the Crown fat eaſy on her Head, 
be a Cenſure or Condemnation of the preſent Tole- 
ration ? a 

As to this, the Council for the Doctor farſt ſay, 
That in Queen E/:zabeth's Time, Schiſm was in its 
Infancy ; the Number of Diſſenters were but few, 
and therefore the Exerciſing of Severities at that 
Time was wholeſome, becauſe it might have 
crulh'd them in their Beginning, and prevented 
the growing Encroachments of thoſe Perſons : But 
at the Time when the Act of Toleration was made, 
the Diltencers were increaſed, and were Poſſeſſors of 
great Property, and it was reaſonable to grant them 
4 Toleration ; for it might be a Diſturbance to the 


State, to exerciſe thoſe Severities upon them, which 
| | might 
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might have been ſafely done in the Time of Queen 
Elizabeth, when Schiſm was in its Infancy, and 
their Numbers few : And thence they infer, thar 
what was ſpoken of the Tolerarion then, can't be 
applied ro the Toleration now. 

My Lords, Suppoſing the Fact to be true, then 
it follows, that the Juſtice and Reaſonableneſs of the 
preſent Toleration depends only on the Strength 
and Number of the Diſſenters: When they are 
Strong and Numerous, then they are to be Tole- 
rated and Permitted ; but when their Numbers de- 
creaſe, and it ſhall be alledg'd that they are but 
few, then they are to be cruſh d, and the whole- 
ſome Severities are to be renew d upon them again 
notwithſtanding the Preamble of the Bill to pre- 
vent Occafional Conformity, which ſays, © That 
« Perſecution for Conſcience only, is directly con- 
« trary to the Profeſſion of the Chriſtian Religion, 
« and particularly to the Doctrine of the Church 
« of England, and that the Act of Toleration 
„ ought to be inviolably preſerved”. If it ought 
to be inviolably preſerved, then, whether the Diſ- 
ſenters in England be more or leſs, they ought to 
be Tolerated. 

This brings to my Mind the memorable Edict 
that was Publiſh'd by the French King for rever- 
ſing the Edict of Nants, in October 1685. the Pre- 
amble of which Edict recites, That by reaſon of 
the great Troubles and Wars occaſion d by thoſe 
4 of the Reformed Religion, his Grandfather Henry 
the Fourth had given them Liberty by the Edict 
4 of. Nants, retaining notwithſtanding a Deſign of 
« bringing all back again to the Romyhb Church, ; 
“ and his Father and himſelf had had all along the 
«* ſame Deſign ; and that in his Time the beſt and 
« greateſt Part of the Proteſtants were Converted 
ro the Catholick Faith, and that by reaſon there- 
of the Execution of that Edict was become of 
no uſe; and therefore, entirely to wipe out the 
Memory of thoſe Troubles and Confuſions which 
the Proteſtants had occaſion d, he thereby Re- 
e vok'd that Ed ict. ä 
May it not be ſaid in this Caſe, That in Queen 


1 Elzabeth's Time, becauſe the Number of Diſſen- 


ters were few, therefore thoſe Severities were good; 
and that when the Toleration-Act was made, there 
were greater Numbers, and therefore thoſe Severi- 
ties were then fit to be taken away; but now the 
Diſſenters are but few again, therefore it may be 
fit to return to thoſe Severities again. 

Another Anſwer that hath been given is, That in 
Queen Eliaabeth's Time there was no Toleration 
eſtabliſn'd by Law, and all the Doctor aim'd at was 


to Excite the Magiſtrates to put the Laws in Exe- 


cution againſt ſuch Offenders as are not Exempted 
by the Toleration Act. But I ſubmit to your 
Lordſhips, whether the Words are capable of that 
Interpreration. Here is a Commendation of the 
Piety and Zeal of Queen Elizabeth, who reſolv'd 
entirely ro ſuppreſs the Diſſenters, and ſhe in her 
Prudence put thoſe wholeſome Severities in Exe- 
cution. What thoſe wholeſome Severities were, 
your Lordſhips have been told; they were Hang- 
ing, Burning, Abjuration, Confiſcation, Impriſon- 
ment, Loſs of Eſtate, Liberty and Life; I ſay no 
more of them; but I believe there is not one Per- 
{on here, but if theſe Severities were to be inflict- 
ed on him, would be far from thinking them 
wholeſome. and defire to be excus d from them. 
I would not be thought in any thing to reflect 
on the Memory cf that glorious Queen, who was 
ſo — 1 2 an Inſtrument of God, to deliver this 
Vol. IV. 
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Kingdom from Popery, from the Power of Spain, 


and to ſettle the Proteſtant Religion among us; but 
it muſt be confeſs d, there were theſe Spots and 
Blemiſhes in her Reign, permitted by God's Provi- 
dence for wiſe Ends and Purpoſes; and this ſhould 
raiſe our Gratitude to Almighty God, and our 
Thanks to Her preſent Majeſty, whoſe Reign 
hath exceeded Her Predeceſſor s, Queen Elizabeth, 
without being chequer'd with any of thoſe Spots or 
Stains. And as Queen E/;2aberh preſerv'd this Ring- 
dom from the Monarchy of Spain, Her Majeſty 
has preſerved us from the uniced Power of France 
and Spain, been the Terror of Her Enemies abroad, 
whilſt at the ſame time She has, with univerſal 
Clemency and Juſtice, cheriſh'd and protected all 
Her Subjects at Home; and as by theſe Means She 
has engag d in the ſtrongeſt Affection the Hearts 
of all Her People, ſo no doubt they will always 
continue to retain the ſtricteſt Duty ro a Queen, 
who hath been ſo univerſally good to all Her Subjects. 

The laſt part of the Charge is, That the Docłor 

aſſerts it is the Duty of ſuperior Paſtors to thunder 
out their Ecceſiaſtical Anathema's againſt Perſons en- 
inled to the Benefit of the Toleration, and inſo- 
lently dares or defies any Power on Earth to reverſe 
ſuch Sentences. One of the Council faid, that the 
thundring out thoſe Anathema's, is no more than 
declaring the Judgments of God denounc'd in Scri- 
pture againſt the Wickedneſs of Men; and that he 
deſires the Superior Paſtors to denounce them, be- 
cauſe the greater the Authority of the Perſon de- 
nouncing them is, the greater Influence they will 
have on the Minds of the People. But the Ana- 
thema's he excites them to, are Eccleſiaſtical Ana- 
thema's, which are plainly Eccleſiaſtical Cenſures 
and Excommunications ; it is a plain exciting the 
Superior Paſtors to denounce Excommunications 
and other Ecclefiaſtical Cenſures. It is faid, that 
this Expreſſion is ty d up only to thoſe Anathema's 
and Sentences that are ratify'd in Heaven, and thoſe, 
they ſay, no Power on Earth can reverſe. I ſhall 
not enter into that Queſtion, whether this is a Pro- 
poſition ſtrictly juſt in Divinity: All I ſhall fay 
as to that, is this, That all who have wrote the 
higheſt of the Power of the Keys, allow and main- 
tain that there is a double Power, a Power of re- 
mitting as well as retaining, of looſing as well as 
of binding, of opening as well as of ſhutting, both 
exercis d by the Church on Earth. If the Superior 
Paſtor has for good Cauſe bound or ſhut any Per- 
ſon out of the Church, that Sentence is ratify d in 
Heaven; but yet notwithſtanding, if that Perſon, 
ſo cenſur'd, reforms and amends, and the Church 
on Earth reſtore him again, the firſt Sentence, tho 
ratify'd in Heaven, is vacated and done away by 
the Church's Power on Earth. 

But this is not the Matter now before your Lord- 
ſhips; the Queſtion is, Whether he excites the Su- 
perior Paſtors of the Church to thunder out their 
Anathema's againſt Perſons that are entitled to the 
Toleration ; and I think, that he does fo, is ond 
by his Council; for they ſay, that Schiſm doth ex- 

ſe a Man to the Cenſures of the Church; that the 

iſſenters were Schiſmaticks before the Act of To- 
leration, and that that Act don't excuſe the Schiſm ; 
and therefore remaining Schiſmaticks ſtill, they are 
ſtill liable to the Cenſures of the Church: Now I 
do agree with the Doctor, that the Ac of Tolerati- 
on hath made no Alteration as to the Sin of Schiſm ; 
if the Diſſenters were Schiſmaticks before the To- 
leration, they are Schiſmaticks {till ; and raking that 
granted, then here is the Force of the Doctor's 
Ecceee? Argu- 
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Argument: The Diſſenters were Schiſmaticks be- Places of Religious Worſhip (appointed for thoſe 
Fore the Act of Toleration; as they were Schiſma - Perſons, who are by Law tolerated and allowed, 
ticks before, ſo they are Schiſmaticks ſtil] ; it is the but have the Misfortune nevertheleſs to be repre- 
Dury of all Superior Paſtors to rhunder our their ſented by Doctor Sacheverell as neceſſary to be de- 
Anathema's againſt Schiſmaticks; when they thun- ſtroyed) have been accordingly pulled down, and 
der out thoſe Anathema's they are ratify'd ;in burnt, in Defiance of the Supreme Power of the 
Heaven; whatever is ratified in Heaven, no Pow- Kingdom; and this, my Lords, at the Inſtigation 
er on Farth can reverſe ; therefore, tho the of one who would be thought an Advocate for Paſ- 


Difſenters be exempted from Human Penalties five Obedience. 


the Toleration Act, and are thereby preſerv'd 1 l 8 
in the free Exerciſe of their Religion and Con- (which ſeems to have abuſed the Liberty with which 


ſciences ; yet notwithſtanding thar, Let the Sa- your Lordſhips have indulged him) may not unhap- 
perior Paſtors do their Duty, and thunder oat their pily have given ſome Occaſion to the Outrage and 
Anathema's againſt them, and let any Power on Earth Violence of late committed, norwirhſtanding the 
reverſe thoſe Anathema if they can. Now can Apology he has made in this Particular. 

there be a more plain, poſitive and direct Proof Sure I am, that Diſcord which flames in the 
of this part of the Article, than this is ? Can any Kingdom was unheard-of among us, until the To- 
thing be a clearer Evidence to prove this laſt part leration was thus publickly and ſeditiouſly branded, 


of the Charge againſt him, That he Suggeſts and until Doctor Sacheuerell had preſumed to repreſent 


Maintains that it is the Duty of Superior Paſtors to it to the People, it's impoſſible to ſay how ! with 


Thunder out their Eccleſiaſtical Anathema's againff out referring to his whole Libel. : 
Perſons entitled to _—_— of the R His Council have obſerved, that the Second Arti- 
Ad, and that he inſolently Dares or Defies any Pom. cle contains ſeveral Charges, and have inſiſted that 
er on Earth to Reverſe ſuch Sentences * the Paſſages given in Evidence by the Commons, 
My Lords, This is what I have to offer by ate not ſufficient to maintain the firſt and ſecond ; 
way of Reply : There is a Gentleman to come af: and as to the third and fourth, they ſeem rather to 
ter me, who will amply ſupply what I have omit- Juſtify than deny thoſe Branches of the Charge. 
ted, and therefore I ſhall not trouble your Lord- , My Lords, The Commons apprehend, notwith- 
ſhips any further. ſtanding what has been aid, Firſt, 
That Doctor Sacheverell has plainly ſuggeſted and 


aurned 10 thei Above. maintain d. That the Toleration granted 10 Diſen- 
Then the LORDS Adjourned to their Houfe ters is unreaſonable, and the Allowance of — 


— marranable. 


Friday, March 10. The Tenth Day. ambiguous or doubtful Words, not in uncertain 
Ex preſſions, but in direct and poſitive Aſſertions. 
HE Lords coming dovyn into Veſtminſter- Hall, The Council admit, That to ſpeak againſt a Law 
& 4 and being ſeated in the manner before men in Being cannot be juſtied. The AQ of Toleration 
tioned, Proclamation was made by the Serjeant at is not only a Law in Being, but is a Law which has 
Arms as follows : vifibly attained the End for which it was made; 
Our Sovereign Lady the Queen doth ſtridly that is to fay, by giving Eafe to ſcrupulous Con- 
Charge and Command all manner of Perſons to ſciences in the Exerciſe of Religion, ir has proved 
keep Silence, upon Pain of Impriſonment. an effectual Means to. unite Her Majeſty's Proteſtant 
Then another Proclamation was made: Henry Subjects in Intereſt and Affection. 
Sacheverell, Doctor in Divinity, come forth, ſave thee et, my Lords, this Law, which, by the Expe- 
and thy Bail, elſe thou forfeiteſt thy Recognizance. rience of more than Twenty Years, has been found 
The Doctor appearing at the Bar accordingly, ſo uſeful and neceſſary, hath been traduced and ar- 
with his Council, as before: raigned by the Priſoner, both from the Pulpit, and 
Lord Chancellor. Gentlemen, you that are Mana- the Prefs, with a malicious and 1eJicious Purpoſe, 
gers for the Houſe of Commons may proceed in to deſtroy the Publick Peace, and Security of the 
your Reply. | Kingdom. 


Mr. Copper. Lords; When by Command to be- juſtified by the Priſoner and his Council, and, 
of the Commons, I ſpoke- to therefore it is thought more expedient to deny: 
your Lordſhips a few. Days fince, in Maintenance it. The Turn thats given is this; ſay they, Da- 
of the Second Article, towards the Concluſion of ctor Sacheverell affirms nothing touching Legal In- 
What I then ſaid, I preſented to your Lordſhips dulgence or Toleration, but all that he has faid re- 
a ſhort View of what I, apprehended we might ſpetts only Univerſal Toleration. | 
reaſonably expect would be the Conſequence of My Lords, I thought I had obviated this Excuſe, 
the Doctor's bitter Invectives againſt the Act of by obſerving that this Notion of Univerſal Tole- 
Toleration, and the Perſons intended to be proteft- ration has been conceived and brought forth fince 
ed by it, I likewiſe took Notice of thoſe Heats the Impeachment, | 
and Diſputes, of the Feuds and Animoſities, which However I am willing to enter into the Que- 
were then apparently ſtirred up throughout the ſtion: Whether the Toleration mentioned in the 
Kingdom. | Libel, is intended or can be underſtood of Uni- 
I am. ſorry to have ſo early an Occaſion to ſay, verſal Toleration. 
that my Apptehenſions in this Particular were fo Pol. 24. Your Lordſhips will find 
well grounded : Your Lordſhips have ſeen, that this theſe Words: Nay, mow they have Vide Sermon. 
ſeditious Libel, under the ſpecious Title of a Ser- advanced ihemſetues, jrom the Reli. : 
mon, calculated to ſeduce and delude the Rabble, gious Liberty our Gracicus Sovereign bas indulged 
has, even during the Continuapce- of the Tryal, hem, to claim a Civil Nieht, as they term it, and 


produced an actual Rebellion ; in which. ſeveral. 10 Jaſtle the (Church our of ber Eflablijhment, by 
| = um their ielerat;on into its Place, My 
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I could wiſh the Priſoner's indiſcreet Behaviour 


This, my Lords, we infiſt he has done, not in 


bed bak. od Wh Sod 


This. Offence, it ſeems, is of too high a Nature 
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My Lords, Will any Man deviate ſo far from 
Senſe, as to ſay, that the Doctor here meant Uni- 
verlal Toleration, in the Senſe the Doctor and his 
Council have defined it? Is Univerſal Toleration a 
Religious Liberty, with which our Gracious Sove- 
reign hath indulged het Subjects? Nay, my Lords, 
Have not every one of them argued, and that rightly, 


that the DoRtor's Univerſal Toleration is not tolerated 


by Law? That Atheiſts, Deiſts, Tritheiſts, Socinia- 
niſts, and thoſe who go to no Religious Place of 
Worſhip, ate not exempted from the former Penal- 
ties? How then is it poſſible the Doctor ſhould be 
underſtood, as ſpeaking of Univerſal Toleration in 
this Paſſage ? Is not this directly and poſitively af- 
firmed of the Toleration, with which the Diſſenters 
are indulged by our Gracious Sovereign ? Can your 
Lordſhips conceive the Diſſenters are not the Per- 
ſons intended, when he ſays, They claim a Coil 
Right, as they term it, to juſile the Church out of her 
8 by hoifting their Toleration into its 
lace ? | 

Again, Folio 25. They thrive upon Conceſſions, 
tate Permiſſion for Power, and advance Toleration 
into an Eſtabliſhment. ---- Pray, my Lords, What 
Conceſſions have been made to Perſons not within 
the Benefit of the Act of Toleration? What Per- 
miſſion is it they can be ſaid to take for Power? 
What Toleration have they to advance into an Eſta- 
bliſhment. 

My Lords, F-/io 14, and in many other Places, 
your Lordſhips cannot bur ſee that all the Doctor's 
Spleen is levell d at the Legal Indulgence or Tolera- 
tion. But it is miſpending your Time, to prove 
what it is impoſſible not to know and he cofvinc d 
of, upon reading every Paſſage in the Libel where 
Toleration is but fo much as mention d. | 

The next Thing they urge in the Doctor's Defence 
is, That if his Expreflions do relate to the Legal In- 
dulgence or Toleration, they are ſo dubious and un- 


certain, that nothing can be inferr d from them 


withour Innuendo's and forc d Conſtructions. 

My Lords, Now the Queſtion is, Whether 
Door Sacheverell's Expreſſions relating to the Tole- 
tion, and the Perſons indulged, are dubious and 
nncertain? Whether any Innuendo or forc'd Con- 
firuftion is neceſfary ro demonſtrate their Ma- 
Fgnity * | | | 

Your Lordſhi ps will be pleaſed to remember, 
that the Council, from the firſt to the laſt, main- 
tained very ſtrenuouſly (as did the Doctor likewiſe 
in his Speech) that altho' the Act of Toleration 
exempts the Diſſenters from Penalties, yet they re- 
main Schiſmaticks notwithſtanding ; for, ſay they, 
Piſſention was Schifir before the Statute, and a bare 
Exemption from a' Penalty has not alter'd the Caſe, 
but the ſame remains Schiſm ſtill; and this Poſition, 
F find, is agreeable to the Doctor's Opinion as deli- 
verd in his Sermon, with this Addition only, that 
all Schiſm and Sep:ration is damnable Sin, without 
making any Allowance for Ignorance, or Prejudice 
of Education. ; 

His Words are theſe, Folio 8. Ir this the Spirit 
and Poirine of our Holy Mother? To aſſert Sepa- 
ration from ber Communicn 10 be no Schiſm; or 7 it 
is, that Schi/m is no daxmable Sin. 

My Lords, When I chſerve in this and other 
Paſſages what Spirit this Man is of, 1 wonder not 


to find, bat the mot Chriſtian Virtues of Charity 


and Moderation ere mention d by him with Slight 
and Contempt. 75% 25, you will find him citing 
a Paſſage om Sc. Paul s Ep.itle to the Galatians, 
Chap. 2. „er which he adds theſe Words: F our 
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Diſenters, ſays he, had lived in thoſe Times, they 
would have branded him (i. e. St. Paul,) for an in- 
temperate, hot, furious Zealot, that wanted to be 
JSweerned by the gentle Spirit of Charity and Modera- 
tron, ſorſooth My Lords, If our Diſſenters had 
lived in thoſe Days, they would have been highly 
to blame, if they had branded the Apoſtle with thoſe 
opprobrious Names; whoever peruſes that Chap- 
ter, will find there is not the leaſt Occaſion for it. 
But Doctor Sache verell would willingly have St. 
Paul thought like himſelſ. 

My Lords, I cannot take upon me to ſay what the 
Diſſenters would have ſaid, had they lived in St. 
Paul's Days: But for my own part, I cannot for- 
bear ſaying now, That fince it appears to be the 
Doctors Opinion that all Separatiſts are Schiſma- 
ticks, and that all Schiſmaticks are damned, I can- 
not but think that Doctor Sacheverell wants to be 
ſweetned by that ridicul'd Spirit of Charity and 
Moderation. I own, my Lords, I was amazed o 
hear this Gentleman in his Speech affirm, that he 
had not betrayed any want of Chriſtian Moderation 
in his Sermon : I wiſh he has not been unmindful 
even of Chriſtianity it ſelf; when it is ſo apparent 
that in this ſhort Seatence, and in the Paſſage 
(Folio 24.) which I formerly cited at large, he has 
lentenc'd to Eternal Damnation, not only the Dif: 
{enters of whatſoever Denomination, but thoſe alſo 
who defend the Toleration. 

It is to. be hoped, ſome Things which he has 
vowed and ſaid tor himſelf in his Defence, may 
have more of Truth in them than this has. 

But, my Lords, to return: The Doctor and his 
Council are agreed that all Diſſenters are Schiſma- 
ticks z conſequently when he fpeaks of Schiſm and 
Schiſmaticks, he mult mean the Diſſenters; and 
then be pleaſed, my Lords, to judge if the Doctor's 
Expreſſions touching the Toleration, and the Diſſen- 
ters, can be ſaid to be dubious; on the contrary, 
whether they are not plain, poſitive and certain. 

Before L enter into this Matter, I cannot but take 
Notice again of thac remarkable Paſſage, (Fol. 16, 
and 17.) What could not be gained by Toleration, 
mujt be brought about by Occaſional Conformity; that 
ts, whas they could not do by open Violence, they will 
not fail by ſecret Treachery to accompliſh. I the 
Church can't be Pull d down, it may be blown up; 
and no matter wh theſe Men how it is deſtroyed, 
fo it is deſtroyed. My Lords, Is not here a direct 
Allertion that the Toleration is downrighr open Vio- 
lence, and Occafional Conformity ſecret Treachery ? 
Is not here an Aſſertion, that altho' the Toleration 
has not been able to anſwer the End for which it 
was deſigned, (i. e.) to pull down the Church, yet 
Occaſional Contormity may blow it up? Pray, my 
Lords, What Conſtruction can theſe Words admit 
of, No Matter with thæſe Men hom it is deſtroyed, 
fo it is deſtroyed? What Men are here intended? 
Even Diſſenters and Occaſional Contormiſts. 

Is this Paſſage doubiful and ambiguous? Is here 
any Occaſion for a forc d Conſtruction, or an In- 
nuendo? My Lords, tis molt ſcandalouſſy plain, 
and as plainly ſeditious. 

Your Lotdihips have obſerved, that neither the 
Doctor, or any of his Council, (one only excepted ) 
have taken the leaſt Notice, in their Antiver ot this 
Patlage: It was produced and given in Evidence 
againſt him, and Twice at leaſt mentioned by the 
Managers. I wonder the Author wou'd not vouch- 
{ate ro explain it, Is not this Silence a Confeſ- 
ſion of his Guilt ? 88 
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The Council that did mention it, was pleaſed to 
{1y, that it rather commended the Toleration, than 
found Fault with it; as if it was ſome Credit to 
the Toleration, which was intended to pull down 
and deſtroy the Church, that it had not done it. 
In what Humour, my Lords, that Anſwer was 
made, to ſo high and Criminal a Charge, I know 
not; the Commons might reaſonably have expected 
a more ſerious Anſwer. But, my Lords, from 


hence we conclude that no Anſwer can be given 


tO 1. 

Again (F9/i» 10.) the Doctor affirms, That 
whocder preſumes to alter or innovate any Point in 
the articles of the Fuith of our Church, ought to 
be arraign d as a Trayter to the State; Hetcrodoxy 
in the Do#rines of the one, naturally producing. and 
a:imoſt neceſſarily inferring Rebellion and High Irca- 
ſen in the other, and conſequently a Crime that con- 
cerns.as much the Civil Magiſtrate to puniſh and re- 
flrain, as the Eccleſiaſtical. Then he goes on, and 
adds, This Aſſertion at firſt View, may look look like 
an hig b. flown Paradox. ------ I own, at firſt View it 
look'd to me ſomething like it, and I am not yet 
convinc d but it is ſo. 

Are not the Diſſenters Heterodox in Opinion? 


Conſequently they are Rebels and Traytors, ac- 


cording to Doctor Sacheverell, and ought to be 
puniſhed by the Civil Magiſtrate as ſuch: That is 


to ſay. they are to be hang d as Rebels, and damn'd 


as Diſſenters. | 

Still, my Lords, we have the Doctor's Word for 
it, he has not betray d the leaſt Want of Chriſtian 
Charity or Moderation. 

Many are the Paragraphs in this Libel equally 


. . . . 
- obnoxious, and Which, like theſe, are too plain to 


admit of any Anſwer. | 

My Lords, I ſhall not loſe Time as to the Second 
Head, or Charge, in this Article. Folio 8. you 
will find it aſſerted, as plain as Words can ſpeak, 
that to defend Toleration is the Mark or Characte- 
riſtick of a Falſe Brother; and (Folio 24.) you 
will find his Portion aſſigned him, with all the reſt 
of the Falſe Brethren, with Hypocrites and Unbe- 
lievers, with all Lyars, in the Lake which burns 
with Fire and Brimſtone, wth the Grand Father of 
Falſhood, the Devil and his Angels. 5 

My Lords, The Charge which relates to Arch- 
biſhop Grindall is, That Dofor Sacheverell aſſerts, 
Queen Elizabeth was deluded by him to the Tolera- 


tion of the Genevian Diſcipline; and that, to ſhrw 


his Reſentment againft the Archbiſhop for favouring 
Teleratien, he calls him a falſe Son of the Church, 
and a perfidio.rs Prelate, | 

Ihe Doctor, throughout his Sermon, is arguing 
with a furious and intemperate Zeal againſt rhe 
preſent Toleration ; he. is repreſenting it as a Law 
that gives Encouragement and Protection to Schiſ- 
matical Impoſtors, Enthuſiaſts, Hy pocrites, to a 
Mungril Union of Sects, to Fanaticks, Rebels, 
Tray tors, Atheiſts, Deiſts, Tritheiſts, Socinianiſts, 
to the Principles of Fanaticiſm, Regicide, and 
Anarchy, to Monſters and Vipers, that ſcatter their 
Peſtilence at Noon-day, to Fews, Quakers, and 
Mahometans; in a word, to all falſe Brethren ; 
and after a great deal more of this unpreſidented 
Language, he breaks out, (Folio 19.) Theſe Charges 
are ſo flagrant and undeniable, that a Man muſt be 
very weak, or ſomething worſe, that thinks or pre- 
tends the Diſſenters are to be gained, or won over. 
by any other Grants or Indulgence, than giving up 
our whole Conflitution. 


Have they not, ſays he, ever ſince their unhappy 


Plantation in this Kingdom, by the Interceſfion of 


that falſe Son of the Church, Biſhop Grindall, akways 
improved, and riſe upon their Demands in the Per. 
miſſion of the Government. 

My Lords, I would fain know whether Doctor 
Sacheverell, by theſe Words, d Man muſt be weak, 
or worſe, that thinks the Diſſenters are 10 be won by 
any other Indulgence than giving up our whole Conſiz. 
tut ion, could mean any other than the preſent Diſ- 
ſenters, and that Indulgence which is at preſent af. 
forded them. | 

In the very Line following he calls them Camo- 
rous, Infatiable, and Church. devouring Malignants; 
and then proceeds in the Words I have mentioned: 
Have they not, (i. e.) the Diſſenters, ever ſince 
their unhappy Plantation in this Kingdom, by the In- 
terceſſion = that falſe Son of the Church, Archbiſhop 
Grindall, improved and riſen upon their Demands in 
the Per miſſion of the Government. 

The Priſoner's Defence has explained this Paſ- 
ſage; they were. barely permitted or ſuffered, he 
ſays, for a Time by Queen Elizabeth, but they have 
improved and riſen upon their Demands, till in 
this Age they have obtained an Indulgence by A& 
of Parliament, and this Act of Parliament is 
manifeſtly what the Doctor has taken Offence 
at. | | 
Then he goes on------Inſomuch, ſays he, that 
Qurcen Elizabeth, who was deluded by that perfidious 
Prelate, to the Toleration of the Genevian Diſcipline, 
found it ſuch an headflrong, encroaching Monſter , 
that in Fight Years ſhe found it would endanger the 
Monarchy, as well as the Hierarchy: And, like a 
Queen of true Reſolution, and pious Zeal for both, 
pronounced them Fattious, and ſuppreſs'd them by 
wholeſome Severities. 

My Lords, I think we ſhould have been wanting 
in that Duty we owe to the Memory of that great 
Prelate and Father of the Church, who was ſo con- 
ſiderable in eſtabliſhing the Reformed Religion, had 
we not taken Notice of theſe har{h and unjuſtifiable 
Expreſſions. 5 , 

Doctor Sacheverell ſpeaks of them as carrying an 
undue Aſperity, but ſuch as he hopes may be for- 
given, ſince it was neceſſary, he pretends, that ei- 


ther Queen Elizabeth, or that Archbiſhop, muſt. 


bear the Blame; and he rather thought it reaſonable 
to charge ir on the Archbiſhop, than- to ſuffer it to 
lye at the Queen's Door. 

My Lords, Your Lordſhips will obſerve, that all 
the Anlwer he has given to this Part of the Charge, 
is, as it the Commons had impeached him for being 
too free with Archbiſhop Grindall, for uſing, as he 
_ it, an undue Aſperity of Expreſſion towards 

im. | 

But your Lordſhips will diſcern that this Paſſage 
is made uſe of in our Charge, to ſhew that the Diſ- 
{enters are repreſented as headſtrong and encroach- 
ing Monſters, dangerous to the Monarchy, as well 
as the Hierarchy ; and the Example of Queen E!:- 
zabeth is produced, to ſhew how neceſſary it is by 
wholeſome Severities to ſuppreſs them. 

Are any ſtrain d Conſtructions or Innuendo's ne- 
ceſſary to apply this Evidence to the firſt and main 
Head of the Charge, which is, That Doctor Sache- 
verell aſſerts and maintains, that the Toleration is 
unreaſonable, and the Allowance of it unwar- 


| rantable ? 


My 
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My Lords, Befcre I take my Leave of this Head, 
[ cannot forhear ſaying upon this Occaſion, thac ſure 
am the Toleration is not ſo dangerous to the Mo- 
narchy, as is this late Notion of an Hierarchy to 
the Supremacy of the Queen's Majeſty ; which how- 
ever I hope ſhall be continued and preſerved in the 
Crown of England, for the Peace and Safety of the 
Church as by Law eſtabliſhed, to all Poſterity. 

My Lords, To the next and laſt Part, which re- 
lates to the Thundring out Eccleſiaſtical Anathema's, 
the Defence is, That thoſe Anathema's are not in- 
tended againſt the Perſons intitled to the Tolera- 
tion, 

To this I anſiver : He is particularly ſpeaking, in 
this Part of the Libel, of the Schiſmaticks and Diſ- 
ſenters, and expreſly names them in theſe Words, 
(Fol. 25.) | f 

And yet if our Diſſenters had lied in thoſe Times, 
they would have branded him as an intemperate, bot 
and furious Zealot. — Schiſm and Faction are 
Things of impudent and encroaching Natures , they 
thrive upon Conceſſions , take Permiſſion for Power, 
and advance a Toteration immediately into an Eſta- 
bliſhment. Are not the Diſſenters here ex- 
preſly named? Are we not to underſtand the Words 
Schiſm and Faction, as coupled with Toleration, to 
be meant of the Diſſenters, and of them only? 
Sure this is too plain to admit of any Doubt. 

Then, my Lords, he proceeds; And are there- 
fore to be treated hike growing Miſchiefs, or infedti- 
ous Plagues, kept at a Diſtance, leſt their deadly Con- 
tagion ſpread. Let us therefore have no Fellowſhip 
with theſe Works of Darkneſs, but rather reprove 
them: Let our Superior Paſtors do their Duty, in 
Thundring out their Beckie Anathema's, and let 
any Power on Earth dare reverſe a Sentence ratified 
in Heaven. 

My Lords, Is here one Word of Herefies, Blaſ- 
phemies, and the reſt of thoſe enormous Offences, 
to which the Doctor would have theſe Anathema s 


relate? No, there is nothing to be found here but 


Diſſenters, Schiſm, and Toleration. 

If theſe Anathema's are to be underſtood ( as cer- 
tainly they are) to extend to Perſons entitled to 
Toleration; then, my Lords, that Air of Inſolence 
that concludes the Period is explained. 

Let our Superior Paſtors do their Duty; that is 
to ſay, let them exert themſelves, and Thunder out 
their Anathema's, and let any Power on Earth dare 


reverſe them. 


Theſe Words, my Lords, ſeem too big and migh- | 
f : ow prove the Charge, was in Page the 5th ; I mult beg 


ty, to mean any little or ſubordinare Power. 
Thus have we ſupported, and made good the ſe- 
veral Charges contained in the Second Article. 

My Lords, As the Commons arr fully ſenſible 
how neceſſary it is to ſupport the Honour and Juſtice 
of the Revolution, to which we owe no leſs than the 
ineſtimable Bleſſing of Her preſent Majeſty, the 
Guardian Angel of this Chutch and State, the future 
Expectation of a Proteſtant Succeſſion, the Religi- 
on, Laws, Rights, and Liberties. of the Br:t1/h Na- 
tion; ſo are they thoroughly convinced that the 
Peace and Welfare, the Security and Strength of 
the Kingdom in great meaſure depend upon the in- 
violable Preſervatio of the Act of Toleration, which 
has been moſt maliciouſly and ſeditiouſly traduced 
and miſrepreſented by Dr. Sacheverell. 


Mr.Thompſon. Y Lords, It is my Part to trou- 
of V ble your Lordſhips with a Re- 


ply to ſuch Anſwers as have been offered to the 
Third Article of this Impeachment; and notwith- 


ſtanding what has been ſaid by the Council, what 
has been produced in Evidence; and what has been 
alledged by the Doctor himſelf to move your Lord: 
ſhips Compaſſion, I am concerned, even for his 
Sake, thar I can obſerve it to your Lordſhips , That 
the Charge in this Article remains entirely unan- 
ſwered. 

Before I enter into the Particulars, I muſt oh- 
ſerve to your Lordſhips, that if there were any 
doubtful, or any the leaft favourahle Conſtruction 
to be made of ſome Paſſages in this Sermon, the 
Commons would not have given your Lordſhips 
this Trouble, nor the Doctor an Opportunity of 
cenſuring their Impeachment as a hard-hearted and 
uncharitable Proſecution. 

My Lords, I cannot but think it very ungenerous 

to infult any Man in Misfortunes, or to treat one in 
his Condition with Scorn and Indignity ; neither 
have I, or ſhall I be guilty of it; but I muſt take 
leave to ſay , that no other Interpretation can be 
made of ſome Paſſages applicable to this Head, but 
what is Criminal, ſince ſo many Learned Council, 
fince ſo many Able Heads who have aſſiſted the Do- 
tor in his Defence; nay , fince he himſelf, who 
ſhould know beſt his own Meaning, has not been capa- 
ble of giving the leaſt Colour or Pretence of any 
Conſtruction of them in his Favour. 
Whatever Pity your Lordſhips may be inclined to 
in your private Capacities, for any one who has (I 
cannot by through Inadvertency ) brought himſelf 
into Affliction, whatever Diſpoſitions you may have 
to Mercy, yet I need not ſay, that there is a Com- 
paſſion, a tender Regard due to the Welfare of your 
Countrey, a Care incumbent on you to ſuppreſs 
what has the leaſt Tendency to Sedition, and the 
Diſturbance of the publick Peace of the Kingdom, 
and that theſe important Truſts havea Claim to your 
Lordſhips Juſtice, preferable to any private Concerri 
whatſoever. | 

Not to detain your Lordſhips any longer in Gene- 
rals, I ſhall proceed to ſtate the Charge and Defence, 
that your Lordſhips may have a View of the In- 
ſufficiency of the latter. My Lords, the Charge is, 
© That the DoQor ſuggeſts and maintains, that the 
“4 Church of Englard is in a Condition of great Pe- 
c ril and Adverfity under Her Majeſty's Ad mini- 
&« ſtration : ” He denies that he ſuggeſts any Danger 
to the Church, only from Vice, Infidelity, Blaſphe- 
my and Hereſy, but not at all from or under any Part 
of Her Maiett 's Adminiſtration. 

The firſt age I produced to your Lordſhips, to 


leave to trouble your Lordſhips with reading it 
again, becauſe it may be neceſſary ; * Tho' it were 
very obvious to draw a Parallel here herwixt the 
<« 134 Circumſtances of the Church of Corinth for- 
© merly, and the Church of England at preſent, 
ce wherein our Holy Communion has been rent and 
« dizided by Factious and Schiſmarical Impoſtors ; 
*. — ure Doctrine has been corrupted and defiled, 
<« her Primitive Worſhip and Diſcipline prophaned 
« 2nd abuſed, her Sacred Orders denied and vilified, 
« her Prieſts and Profeſſors (like St. Paul) calum- 
* niated, miſrepreſented and ridiculed, her Altars 
<« 1nd Sacraments proſtituted to Hypocrites, Deiſts, 
« Socinians and Atheiſts ; and this done, I wiſh 1 
could not ſay without Diſcouragement, I am ſure 
with Impunity, not only by our profeſſed Ene- 


mies, but, which is worſe, by our pretended 


“Friends and falſe Brethren. 
The 
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The learned Council pretended to ſhew, that moſt 
of theſe Calamities attending the Church, proceed- 
ed from the Blaſphemous and Heretical Books and 
Pamphlets produced to your Lordſhips, and that 
the Doctor meant them to be the Cauſe of the Dan- 
ger he ſuggeſts : Now, pray my Lords, how can 
that Conftruction be made? How can this be con- 
ſiſtent with the Doctor's Aſſertion , that all this is 
done, not only by profeſſed Enemies (which every Bo- 
dy will agree takes in the Infidels, Blaſphemers and 

erericks) but by pretended Friends and falſe Bre- 
thren ? When I took the Liberty to obſerve on this 
Paſſage, I ſtated it thus; Who could proſticute 
Altars and Sacraments to Hypocrites, Deiſts, Soci- 


nians and Atheiſts, bur ſome of the Doctor's own 


Order? And who were to puniſh thoſe Crimes ? 
Who could they be that did not diſcourage them, 
but ſuffered them to be committed with Impunity, 
but his Eccleſiaſtical Superiors? And that they were 
Part of Her Majeſty's Adminiſtration, no Body 
could deny. 

Now what Anſwer , my Lords, was given to 
this? To the firſt Part of this Paragraph, about 
rending the Communion by Schiſmarical Impoſtors, 
and ſo to the other Particulars, till the laſt, it was 
ſhifted off to the profeſſed Enemies, the Infidels, 
Blaſphemers and Hereticks, Diſſenting Teachers, 
and Popiſh Prieſts, but nothing laid to the falſe 
Brethren, who, the Doctor ſays, neither Puniſh nor 
Diſcourage. But when the learned Council came 
to the laſt Calamity of the Church, that of pro- 
ſtituting the Altars and Sacraments, Cc. they are 
pleas d to make Occaſional Conformiſts their A- 
theiſts, Cc. that receive the Sacraments ; but as to 
the Charge of arraigning the Perſons that do not 
diſcourage or puniſh thoſe who proſtitute Altars to 
Atheiſts, & c. they thought fit to ſlide it over, and 
not ſay one Syllable to it; they did not ſo much as 


mumble this Thiſtle, and the others but very ten- 


derly. Pray, my Lords, in the Interpretation TI 
make, where is there any foreign Intendment, an 

forced Conſtruction, or {trained Inference again 

the Doctor's expreſs Words, and poſitive Aſſerti- 
ons ? Let every candid Reader, without Prejudice, 
impartially confider the Meaning of this Paſſage ; 
Is this a Danger ſuggeſted from Books or Pam- 
phlets? Or is it not a plain and direct Invective a- 


gainſt thoſe Perſons in the Church, who are charged 


with being the Occaſion of theſe Dangers to the 
Church by their Remiſsneſs in their Duty, not on- 
ly in not puniſhing, but not ſo much as diſcouraging 
thoſe Crimes: And to whom can his lazy Defenders 
within relate, but to the ſame Perſons, thoſe that 
are within the Church, and are to protect it ? 

But if it were true, that Altars and Sacraments 
were thus proſtituted, why muſt the World be told 
in this Manner of it? Tho' it is the Duty of a Cler- 
gyman at all Seaſons, and in all Places, as one of 
the Doctor's Council was pleaſed to ſay , to preach 


- againſt Vice and Infidelity , Immorality and Pro- 


phaneneſs; yet ſure none will ſay, that he is to revile 
his Superiors , and charge them in this Merhod 
with their want of Duty, and Care for the Church: 
What other End muſt ſuch licentious Reproaches 
produce, but a Contempt of their Perſons, a leſſen- 
ing the Dignity of their Order, and a Diminution 
ot that Character which gives them the Capacity 
of doing Good in the World whilſt they preterve a 
Veneration and Efteem, bur which mult ceaſe when 


they meet with the contrary : The Doctor was ſo 


ſenſible of this, when he mentioned it as his own 
Caſe, that he thought the very Imputation of a 


Crime to any of his Function, tho' acquitted of it, 
muſt leave à Scar ſo as to blemiſh his Character; 
ſure then he ought to have uſed the utmoſt Caution, 
before he preached or publiſhed this Sermon, ang 
to have conſidered the pernicious Conſequences of 
reviling thoſe in Authority. If , as he was pleaſeg 
to ſay, ill treating of him, who was an Ambaſſa- 
dor of Chrilt, was deſpiſing Chrift himfelt; ſure 
it cannot be thought an unnatural Inference, if Her 
Majeſty is faid to be reviled , by reflecting on thoſe 
who act under Her Commiſſion, and are Part of Her 
Adminiſtration. 

The ſecond Paſſage I troubled your Lordſhips 
with, is in Page 16 ; he had been ralking of the 
Comprehenſion and Union of the Church and Di. 
ſenters, and giving a great many hard Names to it; 
which Defign your Lordihips know had its Kiſę from 
a Commiſhon under the Great Seal from his lace 
Majeſty to ſeveral Lords, Biſhops, and other learn 
ed Divines, who were to conſider ot proper Me- 
thods to accompliſh it: Bur he thanks God, that 
Providence had blaſted the long projected Scheme 
of theſe Eccleſiaſtical Achitaphels ; with other 
ſcurrilous Reflections on the Deſign, and thoſe con- 
cerned in it; and then he ſays, © That fince this 
„Model of univerſal Liberty and Coalition failed, 
and theſe falſe Brethren could not carry the Con- 
e venticle into the Church, they are now reſolved 
to bring the Church into the Conventicle, which 
will more plauſibly and {lily effect her Ruin; what 
„could not be gained by Comprehenſion and To- 
** leration, muſt be brought about by Moderation 
* and Occafional Conformity; that is, what they 
* could not do by open Violence, they will not fail 
e by ſecret Treachery to accompiiſh. If the Church 
can't be pulled down, it may be blown up; and 
no Matter with theſe Men how tis deſtroyed, fo 
< that it is deſtroyed. 

Now pray, my Lords, where is the forced Con- 
ſtruction to make the Doctor in this, Paſſage ſpeak 
of Perſons in Church and State who endanger the 
Church, and not of Books and Pamphlets, Vice, 


_ Infideliry, c.? | 


He is on his ſecond general Head of the Perils 
of Falſe Brethren in Church and State, and of thoſe 
Perſons who could not accompliſh the Deſtruction 
of the Church by the Comprehenſion, but were 
doing it another Way, by Occaſional Conformity 
and Moderation; I do not know that either of theſe 
are condemned by the Law for Vice, Infidelity, Blaſ- 

hemy, Hereſy or Prophaneneſs; be that as it will, 
tis from the Perſons in Church and State the Dan- 
ger is ſuggeſted to ariſe, and who, as he is pleaſe 
ro ſay, make uſe of theſe only as means to blow up 
and deſtroy the Church: But then I ſuppoſe theſe 
Perſons in the Church muſt be interpreted to be on- 
ly the moſt inferior, and ſo no Reflection on the 
Adminiſtration : As Men of Characters and Stati- 
ons in the State were conſtrued to be Conſtables, 
Exciſe-Men and Cuſtom-Houſe Officers, fo theſe 
Perſons who were to bring about the Comprehenſion, 
and are now blowing up and undermining the 
Church in another Manner, muſt be Church-War- 
dens, Pariſh-Clerks and Sextons. Theſe Sort of 
Conſtructions by the Doctor's Learned Council, 
are ſo eaſy and natural, that I muſt agree with his 
Obſervation, that they have not much Argument, 
Learning or Eloquence to ſupport them. 

And I cannot bur obſerve a very extraordinary 
Method of anſwering this Paſſage and rhe next, by 
one of the Learned Council; he is pleaied to cite 
Two other Paſſages in the Sermon, which were ne- 

==» 


ver mentioned by me, or any of the Managers of 
this Article ; and with very ſtrenuous Zeal he ex- 
plains thoſe Paſſages by chiming in with the Do- 
gor, in charging Occaſional Conformiſts with A- 
meiſm, Deiſm, and the worſt of Crimes; and 
then he concludes, that the Doctor, in thoſe Paſſa- 
ges he cited, has not aſſerted the Church to be in 
Danger under Her Majeſty's Adminiſtration ; but 
not one Syllable to this Paſſage, which I cited in 
Page the 16th. 

The third Place I troubled your Lordſhips with, 
was in the 18th Page ; his Words are, © Falſhood 
« always implies Treachery ; and whether that is 
« 4 Qualification for any one to be truſted, eſpeci- 
« ally with the Guardianſhip of our Church or 
& Crown, let our Governors conſider ” : Theſe Words 
ſpeak ſo plainly, they need no Comment, nor have 
they offer'd at any Explanation of them ; they muſt 
relare to Perſons, 'and can have no Reference to 
Books or Pamphlets, Blaſphemies or Herefies , Cc. 
by any Conſtruction whatever. d 

The Fourth Paſſage, my Lords, was in Page the 
20th ; he is talking of Dangers from National 
Sins, Which are occaſioned by Diſſenters and Falſe 
Brethren; and then he ſays, And now are we un- 
der no Danger in theſe deplorable Circumſtances ? 
& Muſt we lull our ſelves under this fad Repoſe, 
and in ſuch a ſtupid lethargick Security embrace our 
„Ruin? I pray God we may be out of Danger; 
“but we may remember the King's Perſon was 
;voted to be ſo, at the ſame Time that his Murde- 
« rers were conſpiring his Death. | 

The Subſtance of the Charge in this Paſſage, is 
an Intention to reflect on the Members who voted 
the Church to be out of Danger, by the Compari- 
ſon and Alluſion to the Vote relating to the King. 
The Meaning ſeems evidently, that though the King 
was voted to be out of Danger, yet he was not 
out of Danger ; and ſo, though the Church was 
voted out of Danger, yet the Church was then, 
and is till in Danger: But whether he meant 
it of the Members that paſſed that Vote, is the 
Queſtion ; he ſays he only meant it according to 
his Notion of that Vote of the King, thar thoſe 
not privy to the Deſign againſt him voted him ſafe, 
whilſt others conſpired his Murther ; ſo when the 
Members voted the Church of England to be in no 
Danger under Her Majeſty's Adminiſtration, it was 
_ of them, but others that were conſpiring her 

uin. 

The Doctor was pleaſed to ſay too, That that 
Vote was a Year and half before the King's Death, 
and that there were not a Tenth Part of thoſe 
Members who voted the King ſafe, the reſt be- 
ing turned out, and no Houſe of Lords : Be that 
as it will, they were the ſame Parliament that 
voted the King out of Danger ; and they that con- 
ſpired his Death, were Part of thoſe who voted 
him ſafe, and who turned out the reſt to accom- 
pliſh their Deſigns: And though the Parallel ſhould 
not run ſo as to reflect on both Houſes of Parlia- 
ment, and all rhe Members, yet it ir glances at 
ſome of them, and was ſo intended, it is a Cir- 
cumſtance of Aggravation, and that is the only In- 
tent of its being Part of the Article; and I can't 
but think the Doctor was apprehenſive of ſome Re- 
flection of that Kind, for he ſays immediately the 
very next Words, That he hopes what he has 


10 freely ſpoken will not give Offence : If he had 


not a View to that Vote of the Danger of the 
Church, there was no Occaſion for that Apology. 
Vol. IV. | 
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The fifth and laſt Place I troubled your Lord- 
ſhips with, was in the laſt Page, where there were 
ſome Pathetical Expreſſions which the Doctor 
choſe out of the Scripture, and managed them 
with others of his own, ſo as ro repreſent the 
Church to be in the utmoſt Peril; he mentions no- 
thing of Vice, Blaſphemy or Infidelity, © But that 
* ſhe lies bleeding of the Wounds ſhe has received 
* in the Houſe of her Friends: He cited the La- 
mentations for it , bur there being no ſuch Text 
there, I took the Liberty of ſaying itwas a Lamen- 
tation of his own making. 

I ſhould not trouble your Lordſhips any more 
as to this Particular, but that I am in ſome meaſure 
oblig'd to vindicate my ſelf from whar one of the 
Learned Council hinted upon this Occaſion; he was 
pleaſed to ſay in the Defence to the Firſt Article, he 
was as much ata Loſs to find out a Paſſage in the 
Sermon, as one of the Managers was to find the 
Text in the Lamentations. Though, my Lords, 
this is but a Trifle to the Thing in Queſtion hefore 
your Lordſhips, yet ſince that Learned Gentleman 
was pleaſed to triumph, as if he had me ſure and 
unanſwerable on this Point, I beg your Lordſhips 
Indulgence that it may appear which of us is in the 
right. 

The Doctor cited that Text to be in the 2d Lam. 
4th. I looked through the Lamentatzons, therefore 
knew I might venture to fay what Idid; I have 
looked over it again, and am ſure there is no 
ſuch Text there. It gave me Occafion to read and 
reflect on the other Texts cited by the Doctor in 
the Prophecy of Zachariah, the 13th Chapter, 
where there are ſome Words that I ſuppoſe are 
meant, though I conld not but obſerve the Doctor 
to be very unhappy in the Choice of his Scripture, 
this as well as others being directly contrary to his 
Purpoſe. The Words cited are in the 6th Verſe,the 
two preceeding Verſes explain them; the Subject 
Matter was falſe Prophecy. In the 4th Verſe tis 
ſaid, It ſhall come to paſs in that Day, that the Pro- 
phet ſhall be aſhamed, every one of his Viſion, when 
he has propheſied. In the 5th Verſe the Prophet 
is to deny that he is a Prophet, and fay he is 4 
Husbandman, and no Prophet. And in the 6th 
Verſe he is asked where he received his Wounds ? 
He anſwers, in the Houſe of bis Friends : So that 
he retains the Character of a falſe Prophet all a- 
long; and what he ſays in each Verſe is equally 
true, and conſequently that the Wounds he re- 
ceived were not in the Houſe of his Friends. 


Whatever may be thought of the Doctor in this 


Matter, I think I may conclude, that his Learned 
Council had his Scripture by Hearſay, or elſe he 
would not have triumph'd when he had ſo little 
Reaſon. There was a Diſpute, my Lords, not ma- 
ny Years ſince, between Two Learned Divines 
of our Church, about the Rights of the Convoca- 
tion ; one inſulted the other for his Ignorance in the 
Common-Prayer Book; but upon Examination it 
appear d, that he who triumph'd moſt, was moſt 
ignorant of what he charged on the other: Whe- 
ther this Caſe is not ſomewhat applicable, I ſub- 
mit to your Lordſhips. 
Having done, my Lords, with the ſeveral Paſſa- 
$5 made uſe of to maintain this Article, I think 1 
may ſay the Charge contained in ir, ( That the Do- 
Qtor aſſerts the Church to be in Danger, not only 
generally, or ſo as to be meant from Vice, Infideli- 
ty, Schiſm or Hereſies, Blaſphemy or Prophaneneſs, 
but from and under Her 17702 Adminiſtration.) 
iS 
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is not only affirmed, but ſtrongly proved. He is 
not charged here with ſpeaking contrary to his 
Words, or with Negative Crimes, nor is his 
Silence, as he was pleaſed to ſay, made Criminal. 
I muſt now beg leave to obſerve a little on the 
Evidence produced on the Doctor's Behalf, and in 
his Defence to this Article. Your Lordihips had a 
Collection of many ſcandalous Books and Pam- 
phlets, drawn from Obſcurity , to be republiſh d 
to the World, for the more effectual ſuppreſſing 
Blaſphemy and Prophaneneſs: And fince the Do- 
ctor's Council forbore to mention the Particulars, 
I ſhall not enter into them; only in general I 
think I may ſay, that they have been proved to 
be no way material to what is in Iſſue before your 
Lordſhips : Bur it may not be improper to take 


Notice, that moſt of theſe Books appear d to 


have ſtol'n into the World, and the Authors ſtill 
concealed ; ſome of them Printed in Holand ſeven- 
teen Years ago, and others Publiſh'd tince the Do- 
Qtor's Sermon: And for the Ob/ervators, and Rights 
of the Chriſtian Church, tis well known the Au- 
thor of one, and Publiſher of the other have been 
Proſecuted ; ſo that theſe cannot be ſaid to be to- 
lerated with Impunity, nor meant as the Provocati- 
on for the Doctor's Cenſure. 

I am ſorry there are any of theſe prophane and 
impious Pamphlers : There are ſome others too 
that have been publiſhed within this Seventeen 
Years, which might have been taken notice of, 
but I don't find them in the Doctor's Catalogue. 
There was a blaſphemous Sermon preach d. and 
publiſh'd by Doctor Pins; Mr. Dodwell's Charge 
of Schiſm, and unbiſhoping moſt of the preſent Bi- 
thops ; the ſame Gentleman's Bapriſmal Union of 
the Spirit, or his No Immortality of the Soul; and 
one Mr. Leſſeys Project of uniting ours and the 


Gallic Church. Whether theſe Books were thought 


by the Doctor to tend to the right Eſtabliſhing our 
Church and true Religion, I need not fay, but I 
do think they were worthy his Notice, and may 
vie with moſt in his Collection; and if he had 
been ſo incenſed againſt erroneous Doctrines, it 
had been a worthy Task ſure, and well becoming 
his honeft well-meaning Zeal, to have endeavour'd 
a Confutation of them; then his Aſperity in re- 
buking, his harſh and vehement Expreſſions, would 
not have been ill employ'd : But, inſtead of this, 
to turn his Violence againſt his Superiors, for not 
Puniſhing what, ic may be, they never heard of ; 
and to lay the Danger from theſe Doctrines at their 
Doors, is not to be juſtified by any pretended Pro- 


vocation of this Kind whatſoever. 


There was another Piece of Evidence produced 
to your Lordſhips, ſome Pfoclamations againſt Im- 
morality and Prophaneneſs : If there is any Thing 
to be inferr'd from them in the Doctor's Favour, I 
mult own I can't conceive it. Becauſe the Queen 
commands the Magiſtrates to put the Laws in Exe- 
cution, therefore every private Divine may arraign 
his Superiors for a ſuppos'd Neglect of their Duty, 
as often as he thinks fit; 1 fay, I don't underſtand 
this Inference, bur I can eafily apprehend the Con- 
ſequence to all Governments that will ſufter ſuch 
Preſumprions. | 

The Doctor himſelf was pleaſed to ſay, That one 
of the Danzers of the Church mention'd by him 
was forgot by the Managers, that was from Pa- 
piſts and their Emiſſaries: I will do him the Ju- 
{tice to remember, that he has beſtow'd fix Lines 
on this Danger, but Twenty fix large Pages on the 
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Danger from thoſe in Church and State. Then it 
was ſaid, that the Doctor prays for the Queen, hs 
taken the Oaths to the Queen, and therefore he 
could have no Intention to reflect on Her Majeft, 
or any Part of Her Adminiſtration either in Church 
or State. And the Doctor in his own Speech wWas 
pleaſed to acknowledge Her Majeſty to be a Nur. 
ſing- Mother to the Church: Bur I could not obſerye 
one Syllable to the Reverend Fathers of the Church 
of his Opinion of their Care of it: I could hear 
him admoniſh that Venerable Bench of the Guilt of 
departing from the Church, and abandoning the 
Principles of the Church, if they ſhould puniſh 
him, a true Son of the Church, for Preaching the 
ſame Doctrine with theirs ; as if there was no man. 
ner of Difference whatever. 

It ſeems, my Lords, very ſtrange, that after 3 
Charge of this Nature of Reflection upon his Ec. 
cleſiaſtical Superiors, that, after having ſtudied ſo 
much Submiſſion, he ſhould not prevail with him- 
felf for ſo much as a Compliment upon this Oc- 
caſion. Such Behaviout ſeems to need no Expla- 
nation. I ſhould be very unwilling to recollect any 
of the Doctor's charitable Opinions of his own 
Brethren, who, as he is pleaſed ro ſay, can facti- 
fice their ſolemn Declarations and Oaths to Com- 
plaiſance and Preferments. I would be ſo charitable 
as to believe well, and think favourably of all Men, 
but when the contrary does ſo maniteſtly appear, 
i would be Injuſtice to the reſt of Mankind not to 
judge accordingly. It would be a Remiſſneſs and 

egligence of Duty, juſtly blameable, if we were 
to ſhut our Eyes, and reſolve not to ſee what ſo e- 
vidently threatens the Peace and Quiet of the King- 
dom. If Men muſt be allow'd to vent their Diſ- 
pleaſure at ſuch Proceedings of jtheir Governors 
which do not ſuit their particular Humours, what 
muſt become of the Credit and Reputation of any 
Government , Which is ſo nec to Preſerve 
it | 

Your Lordſhips have heard a great many Obje- 
Ctions againſt Innuendo s, that they are dangerous 
Things, and never encourag'd ; and that your 
Lordſhips have been pleas'd to ſhew your Dillike 
of them. I ſhall not ſcruple to own, that to lay 
a Meaning to a Man when his Words will not 
bear it, to make any invidious Conſtruction when 
it will admir of a favourable one, I can neither a 
prove or defire. But becauſe the extreme or ill Uſe 
of any Thing is not to be allowed, that therefore you 
mult never apply it at all, is ſuch Logick and Law 
as I have not been uſed to. 

My Lords, In the Caſe de Libellis famaſis, cited 


by the Doctor's Council, your Lordihips will find, 


that if only plain poſitive Aſſertions are Libels, 
there will be no Fence againſt the Envy and Ma- 
lice of wicked Spirits: And if the Law has guard- 
ed every private Man's Reputation, ſo as not to 
be blafted by oblique Turns and ſcandalous Inſi- 
nuations , it would be very hard if thoſe in Autho- 


rity ſhould be expoſed ro the Virulence of every 


diſcontented Humouriſt. Malice will never want a 
Pretence, or Means to convey Scandal and Reproach 
by fly Parallels and Alluhons, which may do 
equal Miſchief with poſitive Aſſertions: But 1 
muſt obſerve ro your Lordſhips, That there are 


not only oblique Inſinuations, but poſitive Aſſer- 


tions. 

Nor only thoſe Paſſages which I have pro- 
duc'd which are expreſs, but the whole Scope and 
Tenor of his Sermon, relates to the Peril = ar 
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not queſtion but your Determination in this Proceed- 
ing will be to their Satisfaction; therefore I ſhall 
trouble you no farther, but ſubmit to your Lord- 
ſhips Judgment. 


Serj. Parker. M Y Lords, Having already, by 
Command of the Commons, 
endeavour'd to make good the Fourth Article of 
him to cenſure and expoſe his Superiors, and to in- this Charge; It is now my Duty to ſupport, what 
finvate into the Minds of the People the Danger of I Her d before, both againſt the particular 0bjetions, 
the Church from thoſe Perſons who have the Pro- and the general Re, propos d or inſinuated by the 
tection of it, is no likely Method to ſuppreſs Im- Council, or the Priſoner. 
morality and Prophaneneſs, and is directly contrary The firſt Thing I attempted to prove by particular 
to the Words and Intent of the Reſolution of your Paſſages, was the ſecond Clauſe of this Article, 
Lord{hips and the Commons. That Doctor Sacheverell ſuggeſts, That there 
To what End the Doctor has thought fit thus to “ are Men of Characters and Stations in Church and 
diſperſe his Sermons, may be eaſily imagined ; and © State, who are Falſe Brethren, and do in them- 
your Lordſhips cannot be unacquainted with the ** ſelves weaken, undermine and betray, and do en- 
Hiſtory of a Neighbour Nation, what temporal © courage and put it in the Power of others, who are 
Ends were to be accompliſh'd by a loud Outcry of © profeſſed Enemies, to overturn and deſtroy the 


_ 
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Church from Perſons in Church and State, and not 
thoſe evaſive Shifts of Vice and Infidelity, Books 
and Pamphlers. If the Doctor had only rebuk'd 
Immorality, Blaſphemy, Prophaneneſs and Irreli- 
gion, he might {til} have attended his Flock, * and 
they not have been brought to attend him; nor 
would he have been thought to arraign the Reſolu- 
tion of the Parliament. But for him to take upon 


Danger to the Church, the Church, Religion and 
the Church. Whether that will not bear a Parallel 
with the groundleſs Clamours which have occafion'd 
many of our preſent unhappy Diviſions, I ſubmit 
to your Lordſhips. 

It remains, my Lords, that I anfiver one of the 
Learned Council, what the Nature of this Offence 
is: I ſhall only tell him in the Words of your 
Lordſhips and the Commons Reſolution, made 
publick by Her Majeſty's Proclamation, © That 
& whoever creates unreaſonable Diſtruſts, and 


« groundleſs Jealouſies in the Minds of the Peo- 


« ple; whoever diſtracts the Kingdom by falſe 
“ and ſeditious Rumours of the Danger of the 
“ Church, to cover Deſigns they dare not own ; 
© whoever goes about to infinuate that the Church 
4e js not in a ſafe and flouriſhing Condition under 
e Her Majeſty's happy Adminiſtration, is an Enem 
& to the Queen, the Church, and the Kingdom. 
Which, in other Words, is, Againſt the Law, againſt 
the Temple, and againſt Ceſar has he offended. 

Nay, my Lords, Has not this bold Offender 
gone yet farther ? Has he not told your Lordſhips at 
your own Bar, That, notwithſtanding the Tolera- 
tion, the Diſſenters are Schiſmaricks, and liable to 
Spiritual Cenſure; that by continuing the Indul- 
gence to them, you countenance Schiſm; and that 
while Schiſm is continued, the Church muſt be in 
Danger ? So that reſolve what you pleaſe, and make 
what Laws you will in their Favour, he muſt till 
thunder out his: vehement Anathema's againſt them, 
as dangerous to the Church, 

This, my Lords, is a Specimen of that Indepen- 
dency of the Church that of late has been ſo much 
ſtruggled for; and which, if not confuted in time 
by Authority, may ſoon devour the Supremacy and 
the State. And ſince the Doctor has and does ſtill thus 
pron to defie and arraign the Reſolution of your 

ordſhips and the Commons, he 1s properly before 
this Tribunal ; and I may apply to him the Saying 
to a Goat browſing on a Vine, and which was applied 
to one of another Function upon ſuch an Occaſion, 
who had defied the Power of Parliaments : 


Rode Caper vitem tamen hinc cum ſtubis ad Aras 
In tua quod fundi Cornua poffit, erit. 


My Lords, The Commons are ſo fully affur'd of Brethren in ſome of 7 
your Lordſhips Wiſdom and Juſtice, that they can- 


* Conſtitution and Eftabliſhment. 5 
This I thought would be plainly made out, if 1 
could ſhew theſe Two Things : | 
1. That the Doctor has aſſerted, in expreſs 
Terms, of all Falſe Brethren in general, that they 
do in themſelves weaken, undermine and betray, and 
do encourage and put it in the Power of others, who 
are profeſſed Enemies, to overturn and deſtroy the 
Cali and Eſtabliſhment. And. 

2. That he charges Perſons of Characters and 
Stations with Falſe Brotherhood. 

Apprehending the 2 clear, chat if theſe 
Two Things were aſſerted by the Doctor, the 
Charge was juſt: 

I uſed likewiſe ſome farther Proofs, which I ſhall 
not need repear. | 

Beſides ſome little Cavils as to the Two Propoſi- 
tions, which I ſhall rake Notice of by the way ; 
great Complaint is made, often repeated, and much 
exaggerated, that I have brought together theſe 
Two Propofitions, that are twelve, or nine, or at 
leaſt ſeven Pages aſunder. 

My Lords, I took Notice of this Trifling Ob- 
jection before; and what I ſaid to it, neither 
the Doctor nor his Council have attempted to 
Anſiver. 

But they all ſeeming to lay the greateſt Streſs up- 
on this Part, and the Council every one repeating 
in, oy Leave to ſtate once more how that Matter 

ands. 

The Doctor in this Sermon proggſes (1.) To de- 
ſcribe Falſe Brotherbood; (2.) To Thew the M:/- 
chief; and (3.) the Malignity of it. 

And this ſingle Conſideration would make one 
expect, that theſe Heads ſhould relate to one ano- 
ther, at whatever Diſtance he takes them up. 

Under the Second Head, Page 15, he aſſerts, 
of all Falſe Brethren in general, that ** they do in 
© themſelves weaken, undermine and betray, and 
« do encourage, and put it in the Power of o- 
<* thers, who are profeſſed Enemies, to overturn 
e and deſtroy the Conſtitution and Eſtabliſhment. 

This is my firſt Propoſition in Terms, and no- 
thing is objetted to it. : 

Only a little Attempt is made tg dwert the 
Queſtion, by mentioning ſome particular ſorts of 
Ealſe Brethren, and ſaying he there ſpeaks of Falſe 

oſe Senſes of the Word. 


* Note, The Pages of the Sermon are referred to as in the 


* His Pariſhioners part of the Mob that attended him to and Second Edition, which was that which was proved and read in 


from his Tryal, 
Vol. IV. 


Evidence. 
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I agree it: He that ſpeaks of all, ſpeaks of ſuch 
as are included in thoſe Senſes of the Word which 
he mentions ; but likewiſe ſpeaks of all others too; 
ſpeaks of ſuch as he has mention d any where elſe, 
as well as there, ſuch as are Men of Characters and 
Stations, as well as ſuch as are not. | 

Under the Third Head, | | 

In ſhewing the Ma/gnity of this Sin (not in it 
elf, that he had ſhewn before, but) wirh regard 10 
the World : He inſtances firſt, in the Miſchiefs ari- 
ſing from Men of Characters and Stations, in the 
Words I formerly cited. This, I thought made 
out my Second Propofition to be the Doctor s, 


That Men of Charafters and Stations are Falſe pe 


Brethren. | 

This is faintly deny'd ; and 'tis faid, he does not 
here ſuggeſt Men of Characters and Stations to be 
Falſe Brethren ; but what is here ſpoke relates to 
their private Behaviour, and not to the Admini- 
ration. | 

Beſides, that this is directly againſt the plain Im- 
port of the Words; to let your Lordſhips ſee the 
Candor of this Defence, let us ſuppoſe it true; and 
that it is the Doctor e Opinion that the Perſons he 
Here ſpeaks of, be they great or mean, are not Falſe 
Brethren. | 

Then the Doctor, to be conſiſtent with this De- 
Fence, maſt affirm, that he here ſets forth the Ma- 
heniy of Falſe Brotherhood, by ſhewing the Malig- 
nity of another Sin which is not FALSE BR O- 
THERHOOD, in Perſons of Charatters and 
Stations, who are not FALSE BRETHREN. 

This is the wretched Shift he is driven to, taking 


it the beſt for him. EE 
That theſe Characters and Stations relate both to 


Church and State, all his Diſcourſe in the Places 


cited, and every where elſe, ſhews; nor has he or 
his Council made it an Objection that they do not; 
ſo that it would be very much miſpending your 
Lordſhips Time, to go to prove, what is not deny d, 
that by Men of Characters and Stal ions, he in- 
tends Men of Characters and Stations in Church 
and State. 3 

The Two Propoſitions being thus cleared, let us 
ſee if that which is laid hold of to declaim ſo. ear- 
neſily upon, have any more weight in ir, that is, 
the joining together theſe Two diſtant Propoſitions, 

The Objection, rightly ſtated, is this: 

He has in one Place affirmed of all Falſe Bre- 
zbren in general, That they do in themſelves 
* weaken, undermine and betray, and put it in the 
c Power of others, who are profeſſed Enemies, to 
e overturn and deſtroy the Conſtitution and Eſta- 
*© bliſhment : 

And ſeven Pages off, has repreſented Men of 
Chara@ers and Stations as Falſe Brethren : 

And we (very unreaſonably !) have charged him 
with ſuggeſting, © That there are Men of Cha- 
„ radters and Stations in Church and State, who are 
% Falſe Brethren, and do in themſelves weaken, un- 
„ dermine and betray, and do encourage and put it 
« in the Power of others who are profeſſed Ene- 
© mies, to overturn and deſtroy the Conſtitution 


and Eſtabliſnment. 


Inis is the true Strength of the Ohjection, and the 


very ſtating it expoſes it. 8 

The general Miſchief he mentions, as common 
to all Falſe Brethren, Page 15, I preſume will be ad- 
mitted to belong to thoſe deſcribed Page 7 ; Why 
then not as well to thoſe Page 22.7 


- - Muſt not what is ſaid of al/ Falſe Brethren, 


extend both to zhoſe whoſe Crime he deſcribes, 


and to thoſe whoſe Malignity for that Crime he 
expoſes ? 

And which is moſt to be regarded, the Dian, 
of the Place, or the Connexion of the Scheme, ang 
the Nature of the Propoſitions © | 

The Doctor himſelf ſeems rather to preſs the Ob- 
jection thus, That this is Inference, and joining in. 
dependent Propoſitions ; which, tho ſpoke by him 
in general, the Unzanimity of his Council in falli 
upon this Part of what I ſaid, ſhew, it was ſpoke 
principally with a View to theſe two Paſſages. Are 
then Paſſages that ſpeak of a// Falſe Brethren, and 
that ſpeak of ſome particular Falſe Brethren, inde. 
ndent © 
My Lords, Theſe are ſo far from being ndepen. 
dent, and ſo ill have they choſen out what to find 
fault with, that (if your Lordſhips will pardon the 
Pedantry, confidering I have a Man of Jie and 
Diſputation to deal with) the two Propoſitions are 
the two Propoſitions of a Syllagiſm, concluding in 
the firſt Figure. I 

And the Inference he complains of is the COnclu- 
ſion neceſſarily arifing from them, according to the 
Rules of Lag ick. 

The whole Syllogiſm runs thus. 


All Falſe Brethren do in themſelves weaken, un- 
dermine, and betray, and do encourage and put it in 
the Power of others who are profeſs'd Enemies, to 
overturn and defiroy the Conſtitution and Eſtabliſh- 
ment. 

Perſons of Characters and Stations are Falſe 
Brethren. 

Therefore Perſons of Characters and Stations, 
do, Cc. | 


The two firſt Propoſitions are what I have ſhewn 
the Doctor plainly to lay down; the other only a 
neceſſary Conſequence. 

Would any one expect that the Doctor ſhould be 
ſo forgetful of the Rules of Logick, as when he had 
laid down the Premiſes, to deny the Concluſion 9 Or 
to deny the Concluſion to be HIS DOCTKINE, 
who laid down thoſe Premiſes ? 

Can it be thought, that he laid them down with- 
out an Intention that his Hearers ſhould make the 
Concluſion ? Or could he think it poſſible they ſhould 
not make it ? 

Or ſhall the ſuppreſſing a Concluſion ſo plainly 
ariſing, which is ra Notice of in ſome that write 
of Logick as an Elegance in Diſcourſe, paſs for an 
Excuſe ? | 

Let the Doctor deſcribe Falſe Brethren in general 
as Betrayers and Deſtroyers of the Church, and the 
proper O0bje#s of the Rage and Fury of the People, 
and then expoſe as Falſe Brethren thoſe in rhe Ad- 
miniſtration, Perſons of Characters and Stations, 
from the chief to the leaſt, the People will quickly 
make the Application. 

If any one ſhould inflame the Mob to ſuch a De- 
gree of Rage and miſtaken Zeal, as to forget the 
=_ of the Goſpel, and to believe it their Duty to 
erve God by breaking the public Peace, and to 
ſupport his Church, by pulling down all Meeting- 
Houſes, and rifling the Houſes of all Diſſenters; 
he needs afterwards only to tell them, THIS 1S A 
MEETING - HOUSE; HERE LIVETH A DIE- 
SENTER, they are not ſo dull as to fail of making 
the Concluſionm; THEREFORE THIS HOUSE 18 
TO BE PULL D DOWN ; THEREFORE THIS 
MAN IS TO BE PLUNDERED; and of putting 
it immediately in Execution where they dare. 1 
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Suppoſe ſuch a Man ſhould, in Defence of him- 
ſelf. ſav, „I did not bid them pull down this 
* Houſe, nor rifle that; my telling them All Meet- 
&* ing-houſes were to be pull'd down, All Diſſenters 
4 to be mark d and plunder d. was Four Months 
& before I told them THIS WAS A MEET- 
«ING HOUSE, OR THAT MAN 
« A DISSENTER; and to carry back a 
% Man's Words, ſpoke only by way of Informa- 
4 tion, to what was ſaid Four Months before by 
* way of Doctrine, is the greateſt Hard/hip in the 
World. 

Would this paſs for an Excaſe? Or would it not 
add to the Indignation againſt fo impertinent a Li- 
fler on ſo ſad an Occaſion. | 

My Lords, The burning a Meeting-Houſe, the 
burning a/! the Meeting-Houſes, the laying this 
Metropolis once more in Aſhes by the Enemies 
of our Conſtitution, is nothing to the inflaming 
the Nation, and rendring the QUEEN and 
Her ADMINISTRATION odious to the 


People. 

Shall it then be an Excuſe for the Doctor 
here, when he has laid down the Premiſes, to 
ſay, that he has not in Words expreſſed the Con- 
clufion « 

Shall the meaneſt of the People, clearly and 

rightly collect, This is Doctor Sacheverell's Doctrine; 
and ſhall not we in accuſing, and your Lordſhips in 
Judging, be allowed to collect it, when we are en- 
deavouring to preſerve the Queen and Conſtitution, 
and all that is dear to us? 
Surely, my Lords, we ſhall. Nor is the*ſtri# 
Cenſequence that your Lordſhips find in this Clauſe, 
always neceſſary in Caſes of this Nature : But I was 
willing to ſhew it here, that your Lordſhips may 
ſee with what Juſtice this was made the great 
Topick whereupon to declaim againſt Hardſhips , 
and to couple ſuch Inferences with Innuendo's, as if 
both were the ſame. 

As for taking one Part of one Sentence, and ano- 
ther Part of anther, whoever makes a Concluſion 


in Logick ever does it; and only then does amils 


in it, when in doing it he departs from the proper 
Rule, and where the Conſequence is not juſt , which 
I have ſhewn is not the Cale here, and no Body has 
attempted to make out that it is. 

"Tis as little to the Purpoſe what is faid, that he 
has not reſtrained this to Perſons of the H I G H- 
EST CHARACTERS AND STATT 
ONS; which I ſhew'd fo fully before, that ir has 
been thought more adviſable to pretend I admitted 
what I believe I plainly diſprov'd, than to offer any 
Anſwer to my Reaſons. 

I'll only add, that tis nor pretended, that there 
is one Word in the Sermon that looks like the /eaft 
Hint, that only inferior Officers were meant; and 
tis plainly /hcron, that others were intended: And 
then the DoQtor's Excuſe amounts, at beſt, but to 
this: He has indeed ſpoke in reproachful Terms of 
Magiſtrates in general, he has pointed to thoſe that 
have, and thoſe that _ the Honours of the 
Church, and Places and Preferments in the Sate; 
he has pointed to the Chief; his Reaſoning, when 
he ſhews the Maljgmry of the Sin from Examples 
of Perſons of Characters and Stations is the ſtronger, 
the Greater theſe Perſons are, as the Examples,of 
the Greateſt are the moſt Contagious; but yet he 


relies upon it, that ſince the general Mention of 


Perſons of Characters and Stations takes in the 
Meaneft as well as the greateſt, tis not to be 
doubted but the all-diſcernins People, eſpecially 
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when ſufficiently fir'd and enrag'd, will reſtrain the 

Words to the moſt innocent Meaning, and arp!y 
them only to inferior Officers, Conſtables, and thoſe 
in the neareſt Degrees to them. 

This is the Sum of this aotable Excuſe. 

Let this therefore, where, by bending their uni- 
ted Force againſt it, they ſeemed to have the 
greateſt Hopes of making ſome Impre/jn, ſærve 
for the Specimen choſen by themſelves, of the 
Hardſhips of Inferences and Innuendo's in this 
Charge. 

* The Third Clauſe, © That he chargeth Her 
* Majeſty, and thoſe in Authority under Her, with 
* 4 general Male- Adminiſtration; The firſt, That 
e he ovegeſts that Her Majefly's Adminiſtration , 
* both in Eccleſiaſtical and Civil Affairs, tends to 
* the Deſtrution of the Conſlitutian; are ſo mani- 
feſt, that after what has been ſaid, and is wnan- 
ſwer'd, it would be but loſing Time to attempt to 
make them more plain, 

And their Defence, and the Books and Pam- 
phlets read on this Head, are not to the Pur- 
pole. 

For ſure, the ſhewing that there have been ſome 
Paltry Scriblers, few in Number, many long ſince 
dead, ſome mad, ſome that have undergone the in- 
famous Puniſhment of the Pillary, moſt of them 
projected or unknown, does not prove that there 
are Seminaries for the open Profeſſion of thoſe Blaſ- 
phemies and Impietie,; much leſs, that they are 
ſuffered by the Government, or that their Follies 
can be called an open Violence upon the Church, or 
their Faults made the genera! Charater of the Na- 
tion, and charg'd upon the Queen and Her Admint- 
firation. 

When a ſcandalous Bork is publiſhed, or conta- 
gious Sin committed, any Subject who has a real 
Zeal to prevent the Miſchief ſpreading, may ap- 
ply to the proper Magiſtrate to ſuppreſs it; and 
it inferior Wiagittates neglect their Duty, may 
carry the Complaint, againſt them and it, to their 
Superiors. 

But is it to be endur'd, in any eſtabliſhed Go- 
vernment, that a Man paſs over all the Magi- 
ſtrates, and make an Appeal to the People, not only 
againſt the Offenders, but againſt the Magiſtrates 
too? 

This is properly Faction, this is invading the 
Royal Authority; tis, in the Doctor's own Words, 
A rebellious Appeal to the People as the Dernier 
«* Reſort of Fuſtice and Dominion; tis ereting a 
Popular Tribunal, where not only SCRIB LERS, 
but the LUEEN and Her AUTHORITY 
are to be try d. 

The Doctor indeed pretends that his Zea! was 
only againſt thoſe Offenders, and ſuch as keep not 
within the Bounds of the Toleration Act; that his 
Warmth of Speech, was only to fiir up the Magi- 
ſtrates to put the Laws ſtrictly in execution; and 
he ſolemnly proteſts he intended no Reflection on 
the Queen, or Her Miniſtry; that by the Dangers 
of the Church, he meant only thoſe Fudgments, 
which the juſt Anger of a provokd God mighr 
W _— expected to inflict on, fo wicked a 

eople. 

I can't pretend to repeat his very Words, but I 
apprehend this to be his Senſe, and beg pardon if 
I miſtake his Meaning. 

My Lords, I am amazed at the Doctor's So/emn 
Protè ſtations. I will avoid hard Words as much as 
can; but if when he calls God to Wirneſs in ſo 


ſolemn a Manner, he ſhould then ſpeak without 
4 Founda- 


950 
Foundation of Truth, plainly againſt his Sermon, and 
be even then uſing the little Arts of Evaſion, and di- 
verting the Queſtion, inſtead of that Sincerity which 
ought to accompany ſo ſolemn an Oath, I leave 
it to your Lordihips to give a Name to ſuch Be- 
haviour, PS 

Is it poſſible to Tay he intended not to reflett on 
the Adminiſtration © | 

Give me Leave to read to your Lordſhips Two 
Pages in his Sermon, to which J before referred; 
and be pleaſed ro obſerve, as I go along, how 
much they are applicable to znknown Authors, or 
the Dead, to A/ſgil, the Obſervator, the Review, 
or other Writers, that he has made ſo filthy a Col- 
lection out of; or to Atheiſts, or Diſſenters excced- 
ing the Limits preſcribed by the Toleration , or to 
Occaſional Conformiſts, Diſſenters too in the main, 
but when the Occaſion of a Place calls them to 
urch; and your Lordfhips will have one Inſtance 
of his Sincerity in his Solemn Proteſtations. 

& 2. Secondly, In regard to the World, What a 
e vaſt Scandal, and Offence muſt it give to all Per- 
“ ſons of Piety and Integrity, to ſee Men of 
ec Character, and Stations, thus ſhift and prevaricate 
e with their Principles, and ſtarting from their 
* Religion upon any Occaſion of Difficulty, or 
% Tyyal, and like the Diſciples, flying from, and 
&* forlaking our Saviour, when his Life lay at 
* Stake? To ſee Men's Opinions ſit as looſe about 
<« em as their Garments, to be put on, or off, for 
* Convenience ? What can #nwary Perſons conclude 
“from ſuch Tergrverſation, and Hypocriſy, but that 
© all Religion is Srate-Craft, and lere? That 
All Godlineſs is Gain; and that the Doctrines of 
© the Church lie not ſo much in Her Articles, as 
© Her Honours, and Revenues? Without doubt, 
« this Modern Latituds, and infamous Double 
te Dealing, as it can proceed from nothing but the 
„ rankeft Atheiſm, ſo it muſt propagate it where- 
e ſoever it goes; and 'tis not to be queſtion d, but 
te that the Wonderful Increaſe, and Impudent Ap- 
e pearance of all Sets and Hereſies in this Kingdom 
at preſent, beyond what was ever known in for- 
&« mer Ages, is chiefly to be attributed to it. But 
this Crime is as pernicious to Human Society, as 
“% Religion; for it deſtroys all common Honeſty, 
Faith, and Credit in the World, and in the Place 
« of it, ſets up an Univerſal Trade of Couzenage, 
„ Sharping, Dilſimulation, and downright Knavery. 
For, what Dependance can there be upon a Man 
of zo Principles? What Truſt in Equrvocations, 
* Evaſions, and Lyzs? Nor indeed could any one 
© be ſuppos d ſo ſottiſh, as to place the leaſt Con- 
© fidence in theſe Men, did they not bart their 
«© Hook, and cover their Treachery with the ſacred 
and plauſible Prerences of Friendſhip, whereby 
they are capable of doing much more Miſchief, 


than a bare-fac'd and profeſs d Enemy. In what 
© moving and /ively Colours does the Holy Pſalmiſt 


paint out the crafty Inſidiouſnæſs of ſuch wilely 
Volpones? Wickedneſs, ſays he, is therein, De- 
& ceit and Guile go not out of their Streets. For it is 
* not an open Enemy that has done me this Diſho- 
* nor, for then I could have born it: Neither was 
„ it mine Adverſary, that did magnify bimſelf 
* againſt me, for then peradventure I would have 
« bid my ſelf from him. But, it was even Thou! 
6 my Companion, my Guide, and mine own Famihar 
Friend. We took ſweet Counſel together, and 
* walked in the Houſe of God az Friends. There is 
* no Faithfulneſs in their Mouths, their inward 
Parts are very Wickednefs ; their Throats are 


* 
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* open Sepulchres, and their Words are ſmoctber than 
Lil, yet be they very Swords, Like Joab, they 
* pretend to ſpeak Peaceably, and ſmite Us mortally 
under the Fifth Rib. 

* 3. Thirdly, Wub regard to a Man's ſelf, it is 
hard to aiffinguith whether our Fa/ſe Brethren 
prove themſelves Guilty of more exceſſive Kna- 
very, or Folly. For whatever theſe cunning, 
temporiging Politicians may think, they will find, 
** after all their Sling, and Compliunce, that the 
plain Road of Truth, Honeſty, and Integrity, is 
both «the moſt Pradent, as well as the Safef 
ay they can follow, and that the Wiſdom of 
* this World is as much Fooliſhneſs with Men, as 
tis with God. For certainly there is no Sin that 
* ſo much Dyſappoints its own Ends as This does, 
Perhaps the Man may obtain the preſent Advan- 
** tage he has in Proſpect, by relinquiſhing his O44 
* Friends, and Principles; but is ever ſuch a Mer- 
** cenary Convert receiv'd heartily into the Boſom 
* of his former Enemies? Or are They ever found 
* fo Credulous, and Good. natur d, as to Forgive, 
and believe ſuch an Apoſtate Cordial and Sincere, 
and fit to be traſſed in any Matter of eight, or 
Importance, who has betray'd his own Party for 
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ment: And is again ready to be Retrograde, 
** whenever the ind ſhall Change, and Veer 


* about? Such a Fulſe Brother may ſerve the 


* preſent Turn of his Adverſaries, who may ſeem, 
* whilſt they want the Tool, to flatter and careſs 
„him; but ler ſuch a Turn Coat reſt aflur'd, he 
„ ſhall meet with Hypocriſy, for Hypocriſy ; and 
* fince He is got upon the Stage, ſhall A# his Part, 
„and be %% d off when he has done. Such a 
* wiſe Game do our Projectors Play, they Barter, 
* and betray their Friends, only to fell themſelves 
Slaves into the Hands of their Enemies, who 
* ſhall treat them with more Inſo/ence, Diſdain 
and Tyranny, than honeſt Men do with Scorn, 
and Contempt, if they don't go the whole Lengths 
of their Party, flick at nothing, though never ſo 
impious, and abſurd, and run from one Extream 
to a quite Contrary. Thus little, thus baſe, 
thus odors, thus contemptible, thus ſervile, nay 
**thus execrable is the Traytor, and Double- Dealer 
in the Sight, not only of all honeft Alen, but 
the moſt profeſs'd Knaves, and Hypocrites! Who 
* Cannot but have a Tacit Regard, and Veneration, 
for a Man of Steadineſs, and Probity, that upon 
* all Occaſions is true to bimſelf, and his Cauſe; is 
above the Threats, as well as Flatteries of this 
„World, till rating in his God, and his own In- 
* regrity, and Zuſtice, deſpiſing his Intereſt, or 
** oxcceſs, and is under all Circumſtances like that 
God, and Religion he believes and ſerves, with- 
* out Variablenefs, or Shadow of Change, but is the 
fame, to Day, to Morrow, and for ever. Far- 
** ther, theſe Falſe Brethren cannot be more odious 
** to God and Man, than they are to themſelves, 
** who are always a Se/f-Contradition, full of Con- 
* fuſion and Perplexity, perpetually haunting them- 
** ſelves, the worſt of Demons, maintaining an irre- 
* concileable War betwixt the outward and imward 


cc 


cc 


Man, Conformiſts in Profeſſion, Half-Conformiſts 


* in Practice, and Non Conformiſts in Judgment. 
** Such a Mixture of Inconſiſtency and Non eſe, 
* that any one that has the leaſt Spark of Con- 
4 ſcience, or Reaſon, muſt renounce, and deteſt. 
„But this diſmal Effect has ſuch a State of Habi- 
* rual Hypocriſy, that it quite damps and extin- 
* gulſbes both, quenches the Holy Sjuit of __ 

an 


the lite ſordid Lucre of a Place, or Preſer- 
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and crucifies his Son afreſh ; and as it finds a Man 
« void of Shame, generally (without a miraculous 
* Converſion) /eaves him incapable of Repentance, 
© and both damns him here, and hereaſter; and as 
* he choſe it in this World, appoints him in the 
* next, his Portion with Hypocrites and Unbelie- 
« vers, with all Lyars, that have their Part in the 
« Lake which burns with Fire and Brimſtone, with 
the Grand Father of Falſhood, the Devil and his 
Angels. And fo here we leave our Falſe Bre- 
hren, in the Company they always keep Corre- 
4 ſpondence with. | 

To go on. Is that true, that he only calls upon 
the Mag rates for Fuſtice upon theſe Offenders ? 

If his Intent really were to exhort the Magiſtrates 
( before whom he preached) to put the Laws in Exe- 
cut ion, one would expett to find ir vehemently preſ- 
ſed under the Fourth Head, where he undertakes to 
ſhew what ſhould be the Reſw/t of all; but I have 
ſearched carefully, and can find nothing there, nor 
any where elſe, of any ſuch Exhortation. 

There is indeed a Calling upon the Paſtors of the 
Church, who were not preſent, to thunder out Ana- 
thema's againſt Schiſm ; which could not be to 
perſwade thoſe 4 that did not hear him, but 
to condemn their Remiſſneſs to the People that did. 
But all the reſt is to the People, to adhere to the 
Fundamental Principles; to watch qgainſt, MARK 
AND AVOID, heſe that deſert them; to give 
Place, BY SUBJECTION, 20 not an Hour; 
to deſpiſe ſneaking ſhuffling COMPLIANCES, 
and put on their BRAVEST Reſolutions, which 
the PRESENT Caſe requir'd : There is a de- 
nouncing Woe to the fearful Heart and faint Hands; 
a ſhewing the Peri/s and low Eſtate of the Church, 
that her Sons deſerted her, that ſhe lay bleeding 
ber Wounds ; that her Adverſaries were CHIEF, 


and her Enemies AT THAT TIME pro- /c 


er d. 

Is this the Language of one, that is only lay ing 
before Magiſtrates the Abuſes of a few inferior Per- 
ſons, within their Power, ſubject to their Authori- 
ty, and whom they could eaſily cruſh, and deſiring 
thoſe Magiſtrates to corrett them? 


In ſhort, Is it calling upon the Magiſtrates, or 


upon the People, for Fuſtice ? 
Again : 


in : 

He ſolemnly declares his Meaning in the Sermon 
to have been, That the Dangers of the Church are 
only ſuch as ariſe from the Sins of the Nation, but 
not in the l:aft from Her Majefly and Her Ad mini- 
ſtration. | 


Let any one caſt his Eye upon the Sermon, or up- 


on the Dedication of that preach'd at Derby, and 
try how the ſeveral Expreſſions ſuit this Scheme; 


and he will ſte, the Doctor had nothing of it in pr 
View then, but that tis contrrv'd ſince, for him to 


pretend now. bs 
What Dangers of the Church and Conſtitution he 
means in the Sermon, is too plain to be ſhifted oft 
by a Proteſtation: He tells you exprefly what they 
are, and from whom ; from Men, whom he deſcribes 
as being in the Adminiſtration, who undermine and 


betray the Church, and enable others to deſtroy it; 


they are ſuch as he apprehends, not from the 


Hands of God, but from the Treachery and Violence 
of Men. 


Accordingly, the whole tends to fir up Anger, 
Indignation and Fury againſt thoſe Men; not to move 
Humiliation and Prayers to God, to avert thoſe im- 


pending Judg ments. 


| But poſſibly he may expect to be an ler flood, not 
of an immediate Vengeance of God, or bis deltver- 
ng us into the Hands of a Foreign Enemy. but his 
permitting wicked Men at home to overthrow the 
Church. 

It we take it to he fo, this /o/emn Proteſtation is 
a mere Evaſion, and a ſhifting the Queſtion. 

_ Tis true, the Overthrom of che Church and On- 
ftitunon is the heavieſt F.rdgment can befal us, and 
if it does happen, muſt he accounted the 47 of Di- 
vine Juſtice puniſhing us for our Sins. All National 
Puniſbments are certainly the more immediate Acts 
of the Fuſtice of Providence; and the Inſtruments 
made uſe of to bring them about, are very often 
wicked Men. 

The Prophane Writers, the Atheiſts, the Ab»ſers 
of the Toleration, the Vilifiers of Holy Orders, of 
the Charch, and of Chriſtianity, and other wicked 
Men, may have given great Provocations to Almigh- 
ty God; and if I ſhould fay ſo great, as may give 


Juſt Cauſe to fear a Judgment upon us, that may 


endanger the Church and Conſtitution ; yet ftill the 
Queſtion is, What Hands are about to execute this 
Judgment upon us? We charge him as repreſenting 
the Church in Danger under Her Majeſty s Almim- 
firation ; as ſuggeſting that Her Majeſty's Adminiſtra- 
tion, in Church and State, tends to the Deſtrufti- 
on of the — — z and conſequently, that the 
Hands of thoſe in the Adniniſtration are about to 
execute ſuch Fudgment : And be ſolemnly proteſts, 
he apprehends zo Danger, but from God. 

My Lords, This is triſing; for every ſuch Dan- 
ger is from God, and is his Judgment. whoever they 
be, whether Her Majeſty, and Her Miniſtry, or any 
others, that immediately bring it upon us. 

This therefore, inſtead of anſwering, is evading, 


and diverting your Lordſhips View from the Per- 


ons he Charges to be working the Ruin of the 
Church, to God the Supreme Director and Over- 
ruler of all the Actions and Deſigns of Men. As 
if the Reflection on the Queen and Her Adminiſtra- 
tion were the leſs, for ſaying, that they are the I- 
ftruments in the Hand of God to ſcourge the Nation 
for its Sins, and to execute his Vengeance in over- 
throwing the Church and Conſtitution. 

So that I am afraid, :bis Part of his Solemn Pro- 
teſtation is either falſe, or evaſtue, or both. 

And let ſo much ſuffice to be added on theſe 
Clauſes. | 

To what I offer d to your Lordſhips on the 
Clauſe of Aeeping up Diſtinction of Factions and Par- 
Hes ; 

I defire to add the Weight of One Authority, out 
of the Excellent Sermon preach'd by the moſt Re- 
verend Prelate, my Lord Archbiſhop of Iaræ, and 
oduced by the Doctor. 

The Words are theſe: 

They are Factious, they are Setters up and A- 
4 hettors of Parties, who endeavour to deſtroy, or 
« unſettle, or diſparage, or in the leaſt hurt or 
« weaken the Government, and the Laws as they 
& axe eſtabliſh'd ; let the Principles on which they 
go, or the Pretences they make, be what they 
« will. | 

Whether the Doctor hath not endeavoured in 
the higheſt Degree to diſparage the Government, 
and conſequently to weaken it, your Lordſhips 
will judge. 

As to the other Clauſes, hey have offered very 
little, and I will not repeat what I faid before. 9 
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Only I would take notice, that under the Head of 
ſtirring up to Arms, ſomething was urged by the 
Council, in relation to what I {aid upon ſome Texts 
of Scripture, but ſo entirely niſtating my Meaning, 
that I think my ſelf ynconcerned therein. , 

As for perverting Scripture ; 

The Council would ſeem to pretend ſomething 
or other to be the Mtake of the Printer, without 
ſaying where the Miſtake is, or how they would 
have it read. | 

I'll tell your Lordfhips what the Miſtake is; it 
is Printing the Second Chapter of Lamentations in- 
ſtead of the Firſt, and Miſplacing the References ro 
Lamentations and Zechariah ; which I ſcorned to 
take Advantage of, and, in what I ſaid, re:fy'd. 

But this ſerv'd for a Shew of an Excuſe. 

They faid ſomething more on this Head, but not 
to what was ny Objection; but promiſed the Doctor 
ſhould clear all. 

My Lords, I think I might reaſonably here put 
an End to the Trouble I am giving your Lord(hips ; 
but that I apprehend ſome Things which fell from 
the Doctor, and which have not fall'n in my way 
already, may be proper to be taten notice of, ſo far 
as concerns what is within y Province. 

I own, his Speech was extremely well compos d, fitted 
not ſo much to inſorm, (his Caſe would not bear that) 
as to move, (wherein his Hopes were more juſtly 
placed ;) not ſo much to ſtate the Queſtion, and 
clear it, as to divert it: All the plauſible Topicks 
were labour d, and all the Arguments that preſs'd 
bardeft upon Him, and moſt requir d an Anſwer, 

aſs'd over in Silence; the Whole fram'd to give 
the Paſſions Maſtery over Reaſon, and to induce a 
Perſwaſion, that ſo good, ſo excellent a Man as he 
painted himſelf, that has ſo many Virtues, ſo great 
Sincerity, ſo true a Zeal for Religion, could not be 
Guilty of this Charge, tho' plainly prov'd up- 
on him : The —— were ſtrong and hearty, 
and ſuch as will read well amongſt the People; clear 
of all thoſe qualifying Clauſes, that might perhaps 
have made it ſuit better with the Truth of his 
Caſe, but would have had the Inconvemence of gi- 
ving to the Readers Suſpicion of Guilt. An agree- 
able Concern for Religion and Virtue ran thro all; 
which will always ſtrike an Audience, and ſeems in- 
tended to make ſome Amends for the Rage and Fu- 
ry, and Zeal for Party in the Sermon. 

I only wiſh, for the Doctor's Sake, the Compoſer 
had preſerv'd a little more Regard, as well to what 
was fit to be ſaid here, (where the Truth of the 
whole Matter is known) as to what was fit to be ſaid 
abroad, and given it a little more Reſemblance of 
the Doctor and his Sermon; That he had not calcu- 
lated ſo many Parts of it for an Appeal to the Peo- 

le, and to obtain their Acquittal upon his omn 
Word. And I muſt needs ſay for my ſelf, (tho my 
liking, or diſliking it, is of very little Moment) 
had it had fewer and /eſs Solemn Appeals to God Al- 
mighty, or more Truth, or I known leſs of the Mat- 
ter, I ſhould have lik d it much better. | 

He begins with making his Order, the Church 
and Chriſtianity to be concern'd in the Cauſe ; in- 
tending ir, I preſume, to be underſtood abroad as 
a Charge upon his Accuſers, that in his Perſon they 
arraign all theſe. 4 | 

Bur I ſhail not pretend to follow him through- 
out the whole Speech, only point out ſome Fallacies 
in it. 2 
My Lords, Great Regard is to be had to the 
Word, much moi to the 30/cmnr Declaration, much 
more to the Oath ot a Clergmau, when he is free 
and unbiaſs'd, 


But when he fands in Fudgment, when the Rod 
is over him, when there is only one way open for E- 
ſcape from the juſt Puniſhment due to his Crimes 
by protefling his Innocence + neither his Word, nor 
his Declaration, nor his Oath is to be regarded. 

That Method will acquit al. that are accusd; 
and the /eſs Conſcience any ſuch Wretch has, the 
ſurer and eaſier will be his Eſcape. | 

And therefore your Lordſhips will judge, by 
what the Doctor has taught the People, what he 
has publiſh'd, and not by what he pretends to be 
his Intentions in doing it. 

He makes Complaint of the Genera/ity of his 
Charge, that it was ſuch that he Hero not where it 
would point. 

My Lords, Suppoſe we had follow'd the wore 
common Way, and ſet forth a/l the Paſſages we 
have read, or the whole Sermon and Dedication ver- 
batim, (as we might have done) without pointing 
out what we objected to, or why ; had that left 
him leſs in the dark ? It was therefore more for his 
Advantage, that we ſhould tell him the particular 
Points we would inſiſt upon, than if we had left 
our ſelves at Liberty at the Tryal, to make as many 
Points as we then pleaſed. 

He lays it down for a Rule, That the higher the 
Charge is, the more clear ought the Proof to be. 

My Lords, The Proof here is indiſputable ; the 
Sermons and Books are not denied to be his. And 
theſe are all that 2 make the Evidence in the 
Caſe; the reſt is but Argument, and ſhewing them 
to be Libellous in the Particulars in the Charge. 

But take Proof in a /arger Senſe, ſo as that it 
may extend to the Reaſoning upon the Evidence, 
and to the making good the Charge, as in this Caſe 
is perhaps not improper : | 

I have no Reaſon, in reſpe# of this Charge againſt 
him, to conteſt his Rule, becauſe the Proof of it is 
clear in that Senſe too. 

Bur yet, for the Sake of Fuſtice, I ſhall take the 
Fn to ſay, that, az apply d to this Caſe, it is a 

allacy. ZW 

This Sort of Proof ariſes from the Senſe and Do- 
ctrine of his Bo .. 5 

And I preſume, the Doctor cannot hope, that be- 
cauſe this is charged to be ſo high a Crime, as De- 
faming and Undermining the Government, any more 
favourable Meaning is to be put upon his Words, 
than if it were the /e/s Crime of Defaming a Pri- 
vate Perſon ; or that your Lordſhips ſhould not un- 
derſtand in this Caſe, (that which every body elſe 
that hears it, underſtands) and which your Lordſhips 
would have underſtood, if it had not endanger d the 
Government. 3 ä 

I own, I cannot comprehend why your Lord/hips 
ſhould be more ſhy, of Defending the Government, 
than a private Reputation; or moſt afraid of Cen- 
ſuring that which is of infinitely the moſt dangerous 
Conſequence, if it eſcape uncenſured. | 

On the contrary, in the Caſe of thoſe Things 
which tend to the Overthrow of the Conſtitution, 


where the Rules and Methods of Inferior Courts 


cannot apply a proper Remedy, your Lord/hips (up- 


on the Impeachment of the Commons) may. Let 


the Contrivance lye never ſo deep, be never ſo art- 


Fully wrought, when it ſtrikes at our All, it would 


be abſurd to ſay, the Commons may not bring it to 
the Bar of Juſtice, and your Lord/hips prevent its 
dreadful Effects, and give it the Puniſhment it 
deſerves. 8 
My Lords, Without that Power, your Conſlituti- 
on were weak and precarions, | 
The 
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THE Doctor obſerves in what manner the 
Charge againit him is ſupported, not by expreſs 
Sentences of his, but by Inferences, and joining 
independent Sentences, (as to that part I have con- 
fider'd it already); and he ſeems to expect, that 
if he were Guilty of Suggelting and Maintaining 
the Things charg'd upon him, the Paſſages might 
as eaſily be pointed 10 in bis Sermon, as the Do- 
Hrine in thoſe be produced; and that bare reading, 
without a Comment, would conuit him. | 

No, my Lords --- Even Doctor Sacheverell is not 
yet arrived at that Pitch, as to Arraign the Govern- 
ment as directly and openly, as to preach a ge- 
neral Doctrine. 

This Fallacy ſeems very groſs. 

For is it reaſonable to think, that a Man that 
intends to unhinge the Government, to expoſe an 
Adminiſtration, to fire the People, to raiſe Sedition, 
ſhould ſpeak directly and plainly ? No --- he is to 
cover his Deſign even from 7ho/e he is to draw in; 
he is to pretend Zeal for Religion, igſinuate him- 
ſelf by degrees, nor ſhock his He irers at firſt with 
2 Declaration againſt a Queen they are fond of 
he muſt pretend Zeal for Her Majelty, to preſerve 
their good Opinion of himſelf, while he is doing 
that which by degrees will alienate their Affections 
from Her. Ihis he muſt do, tho' there were none 
to puniſh, and to prevent the Daſhing hs own Hopes 
of Succeſs. But when he knows that the Power of 
the Adminiſiration he is to Revile and Rail at, is over 
him, and at hand; that is a farther Reaſon for 
Caution: Therefore in ſuch Diſcourſes, dark Phra- 
ſes are to be ſtudied, confus d Deſcriptions will be 
frequent, with a perperual Perplexiy of Expreſſion, 
between ſaying what his Rancour will not let him 
with-bo!d, and with-bolding what his Fear will not 
ler him ſpeak out. Schemes of Speech are to be 
contriv'd, that have 1 Meanings ; the one more 
obvious and plain, to have its ful Effet upon the 
People; and the other (that will occur to no Body 
elſe) a Reſerve to be offer'd to a Court of Fuſtice. 
This is naturally to be expected in Seditious Diſcour- 
ſes. But if your Lordſhips will pals th;s by, which 
has ſpoke infinitely more plain and audacioully thin 
any other (I believe) that ever ſo publickly dar d 
Authority, your Lordſhips may expect to ſe: a new 
Difcourſe from the Doctor, where Sedition, that 
had but a very thin Diſguiſe in this, ſhall there 
have none at all. 

And this may ſerve for an Anſwer to what is urg'd 
from his 2ca/ous Expreſſions for the Queen ; tor if 
the whole Diſcourſe have quite another Tendency, it 
is plain that thoſe are only Parts of the Blind and 
Diſguiſe. | 

He complains, That he zs Accuſed for what be 
has omitted, as if done with Deſign; and his Si- 
lence is made Criminal. 0D 

My Lords, I was the Perſon that took Notice of 
his Omiffons, but I did not make them a part of 
his Charge. | | 

Indeed, when he in his Anſwer proteſted (as now 
he does more Solemnly) his Loyalty, I took that 


' Profeſſion into Confideration, as a part of his De- 


fence, which I ought to take notice of. 

J had learn'd that the beſt way to y the Truth 
or Falfity of Pretenders to Virtue or Religion, was 
by their Fruits. | 

Accordingly I confidered his Management of his 
Text in this Sermon, how agreeable it was to ſuch 
Proſeſſion, and to ſee what Fruits of Loyalty J could 
find there. | 
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And your Lordſhips will now apply thoſe Obſer- 
vations to his ſolemn Appeal to God before your 
Lordſhips, that his Intentions in that Sermon were 
to exert his BEST ENDEAVOUR for the 
Security of Her Majeſty. 

I ſhew'd your Lordſhips, that he omitted the 
only true Notion of Falſe Brotherhood in State, 
which took in the Non. Zurors and Diſaffe@ed, tho 
his Text led to it; that he had omitted to make 
the proper Uſe of the Doctrine of Paſfrve Obedience, 
which was to preſs Obedience and Submiſhon TO 
HER MAFESTTY, tho' the Day and the Doctrine 
ſeem'd both to require it. 

That he had fer up another Notion of Falſe 
Brotherhood, which I ſhew'd to be, upon his own 
Principles, wrong. 

By theſe I try d his Pretences, and ſhew'd, that 
if they were ſincere, this Behaviour was anaccount- 
able; but if he were at Heart for the Pretender, I 
made it manifeſt that all his Procedure was juft, 
nay, that even hie Notion of Falſe Brotherhood was 
right to him that was of that Mind, and that his 
Application of the firſt of Lamentations was exact 
and fine upon that Suppoſition, which is never to 
be juſtified or excus'd on any other. 

This I zhen preſs d no farther, than to ſhew that 
his Sermon had in it no Fruits of that Loyalty 
whrch he pretended. 

But I may make a farther Uſe of it 2, as a 
plain Contradiction to his ſolemn Declaration. 

* 5 has he pretended to give any Anſwer to 
this? 

Was I wrong in my Notion of Falſe Brother- 
hood, or was he right in his? Has he made that 
Uſe of Paſſive Obedience, as to preſs Submiſfion to 
the Queen from it? Has he not let the Non- Ju- 
rors eſcape, tho his Text led him to ſpeak againſt 
them, and advanced a wrong Notion of Falſe Bro- 
therhood meerly to fall foul upon thoſe that juſtify 
the Reſiſtance in the Revolution, and cut off there- 
by every Colour of Title to the Pretender? Or 
does he offer to reconcile that Proceeding with his 
Pretence ? No- And then, tho' bare Omiſſion were 
not a Fault, yet I may now aſk ; Is that Omiſſion 
confiſtent with his Proteſtation of an Intention to 
exert his beft Endeavour for Security of the Queen? 
Did he exert, or intend to exert his beſt Endeavours, 
that omitted things ſo very obvious? Nay, where 
does he ſhew that he has exerted any ſuch Endea- 
vour at all? 

On the contrary, he has fallen into the Methods 


us'd by thoſe that are againſt Her Majeſty, to n- 


dermine and weaken her Title, and to diſparage her 
Government, and to render it adious to the 
People. 


He Complains that where be preſſes Obedience to | 


the Queen, we ſay be means the Pretender. 

My Lords, It was one of the Omiſſions that I 
urg' d againſt him in the manner I have juſt men- 
tion d, that he no where preſſes Obedience to the 
Queen. | ; 

Does he think it had not become him to ſhew 
where he did preſs it, if he could? | 

Or what Name does he think is to be given to 
his raking it for granted, that he had done that, 
which it was expreſly charged he had not done, an 
which he cannot ſhew he bas ? | 

He ſeems to complain of ſome Expreſſions that 
have been us'd againſt him by the Manggers, as 
nor becoming this Place, or his Order. | 
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My Lords, I hope we ſhall always demean our 


ſelves with juſt Reſpeꝭ towards your Lordſhips. 


And as to hin, he is to conſider, that there is a 
wide Difference between what a private Man ſays 
of others, much * fe his Governors, in 2 * 
ſation, or in popular Aſſemblies, and what is ſpoke 
2 44122 at his Tryal. In the former 
Caſe, it is not F# to ſpeak il of them, that which 
is true; in the other, the Cime is to be repreſented 
ag it is, and the Perſon is to have no Reſped paid 
him that ſhall any way tend to prevent ſhewing 
the full Enormity of the Crime in all its true Colonrs. 
And if any thing has been ſaid, which otherwiſe his 
Orders would have ſecur'd him from, let him re- 
member that his Cine deprives him at this Time of 
that Protefion ; where tis one Aggravation, that he 
has abus d his Holy Function; which it was the Bu- 
fineſs of the Managers, both to ſay and to make 
Out, | | 

He complains that there is no Allowance made 10 
a Mr: * 1 Vice and Irreligion with Zeal, 
when he happens thereby to be carry'd into an Ex- 
preffion not well guarded. | 

My Lords, Hs Zeal is levell'd more at Perſoris 
than Crimes, he mentions not falſe Dofrines to 
confute them, nor the Faults of thoſe that hear 
him, that they may amend thern ; but rails at 
Perſons abſent io expoſe them, and raiſe the Paſ- 
ſions of his Auditory againſt them; his Zeal leads 
to hunt out Favlts, for an Occaſion of Complaint ; 
to magnify whatever is amiſs, and charge all home 
2 the Government; departing from the Office 

an Ambaſſador of the Prince of Peace, and preach- 


ing Sedition and Rebellion. 


And in ſuch Caſe, his Orders are ſo far from 
being an Excuſe, that they are an Aggravation; 
when he who ought to preach Peace, Long Sufſer- 
ing, Gentleneſs and Submiſfion, foments Diviſions, 
creates Fealouſies, heightens Animaſities, and di- 
fturbs the Government. 

But where there is a Sermon truly tending to 
promote Religion and Virtue, God forbid that any 
incuutious Expreſhons in it, tho' Jufily exceptiona- 
ble, ſhould be laid hold on as an Occafion to pu- 
niſh the Preacher; it has not been done, nor, I 


think, onght to be. 


Yet when, a Miniſter preſumes to go out of his 


wo: and to meddle with the Government, he ought 
to 


more than ordinarily wary in his Expreſſions, 
fince his Character gives his Reflections greater 


Weight and Force with the People, and his Errors 


will therefore do the greateſt Miſchief. 

And this Man that Profeſſes to preach Politicks, 
and laughs at thoſe that tell him *tis his Duty to 
preach Peace, and is inflaming the People againſt 
their Sovereign, muſt not think himſelf entitled 
to that Favour. | 

TT own I am very well pleas'd to hear the Do- 
Cors Declaration in Favour of the Succeſſon in 


the Houſe of Hanover, and his earnejt Prayer for 


perpetuating it. Becauſe, whenever our Sins ſhall 
be the Occaſion of our lofing the beſt of Queens, 
the Oy of our Religion and Liberties for our 
Poſterity depends upon it. 

But I a little wonder, that he appeals to God 


that in this Sermon he had ſincere Intentions to 


exert his beſt Endeavours for the Security of the 
Queen, and the Proteſtant Succeſſion. I hope he is 
hearty for both, but ſure, his beſt Endeavours for 
them are not exerted in this Sermon. 

As for the Queen, I have ſpoke already, 
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As for the Succeſſion, I own m Rt entirely at 
2 Loſs, in what part of the Sermon it is, that he 
has exerted any Endeavour at alt for the S of 
the Proteſtant Succeſſion I do rot find 4 11472 
that I apprehend can concern it, except this Plc; 
where he 7:dicz/es the Notion of any Kight to tg. 
Crown, but an Hereditary Right. | 

THE COUNCIL having in great meaſute 
declin d that Head about MWrefting and perdverting di. 
vers Texts and Paſſages of Holy Scripture, and 
ſeeming ro Promiſe that the Doctor ſhould piye 
Satisfaction therein; I was in great Expectation of 
his Performance there; but am miſerahly diſap. 
pointed, and cannot but be in ſome Confufion for 
the Doctor; tho he ſeems to have entire Satisfaction 
in himſelf. 

His Conduct upon this Clauſe, from firſt to laſt 
amazes me. | 

His Anſwer put in before your Lordſhips to the 
Charge of the Commons, is throughout evaſive and 
reflecting; but in 2s part of it there is a Maſter. 
piece of Equrvocation and Malice, to avoid either 
confeſfing or denying the Charge, and to caſt an 
Odium on the Commons, as Perſecutors of the 
Clergy. | 

The Words are theſe : 

Hard is the Lot of the Miniſters of the G. 
„ ſpel, if when they cite the Word of God in their 
** general Exhortations to Piæty and Vitro \ or 11 
“ Reproof of Men's Tranſgreſſions, or oe they 
c are lamenting the Difficulties and Conflits with 
* which the Church of Chriſt, whilf Militant here 
ce on Earth, muſt always ſtruggle ; the ſeveral Touts 
“ and Paſſages by them cited, ſhall be ſaid to have 
been by them meant of particular Perſons and 
be * and ſhall be confidered in the moſt cti- 
< minal Senſe, and be made by ſuch Conſtrudtion, 
* one Ground of an Impeachment for High Crimes 
and Miſdemeanors. | 

Theſe are the Words of his Anfwer ; and give 
me leave to aſk, Do they deny, or do they confeſs 
the Charge? 

Neither - But are an Appeal to the Paſſions of 
the People, amongſt whom it has been ſo induſtri- 
oufly and irregularly diſpers d. 

Yet I dare ſay every anwary Reader took the 
Doctor to have deny'd this Charge, and felt ſome 
n „ againſt the Commons for making it. 

y Lords, He has now come upon his Tryal, 
he has been charg'd home upon this Head. 

And permit me to ſay, there cannot be a hea- 
vier Charge upon a Miniſter of the Goſpel, nor 
more 4ffecting to any one that has not abandon d 
all Pretence to Common Honeſty. | 

Give me leave to mention ſome of thoſe ſo- 
lemn Words, wherein a Prieſt receives his Orders. 
% Receive the Holy Ghoſt, for the Office and Work 
« of a Prieſt in the Church of God; and be thou 
* a faithful Diſpenſer of the Word of God, and of 
„his Sacraments, in the Name of the Father, of 
« the Son, and of the Holy Ghoft. 

This Crime therefore, when committed by a Prieſt, 
is betraying that ſacred Truſt repos'd in him with 
his holy Orders; tis forging- the Authority of 
God, tis aſſuming a Superiority over the inſpir d 
Writers, if not over Him that inſpir'd them. 

The Doctor therefore, that is ſenſible (as he ſays) 
of the Load of Guilt and Infamy the Charge of the 
Commons lays upon him, and whereof this is ſurely 


the heavielt Part; What does he fay to this? 


He 
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He ſays, if he be guilty he is to anſwer it at 
another I ribunal, where he is to be judg'd by thoſe 
SCripIures. 

My Lords, So he is to anſwer at that great Tr:- 
bunal for every Branch of this preſent Charge. 

But is th all? Is he neghgent of his Reputation 
in no other Inſtance but his, that is the fendereſt 
and moſt affecting? 

Or will he thus give himſelf up for à Falſifier of 
the Word of God, and yet have the Confidence to 
hope for any Reputation, or any Capacity of doing 
good in preaching it ? 

Is it thus the Dignity of the Sacred Order is 
to be ſupporred ? 

Is this the Cauſe of the Church, and of Chriſtiani- 
iy? And are they wound up in the Fate of an Im- 
poſtor and falſe Prophet? 

Pardon the Warmth of Expreſſion; his not ſay- 
ing a Word to the Charge, owns all this. 

My Lords, It is true (as the Doctor has ſaid) 
the Sacred Order, the Church and Chriſtianity are 
concerned in this Cauſe ; but tis, that they may be 
clear'd from the Reproach brought upon them by 
this unhappy Man. 

Bur if he be ſelf-condemned, if he dare not _ 


bis Mouth on this Subject, how dare he declare 


his Hopes, that thoſe of your Lordſhips, whoſe Stu- 
dies more particularly lead that way, ſhould acquit 
him ? 

My Lords, He has made an Appearance before 
your Lordſhips in a manner very extraordinary, not 
only as in a Defence of a Proſecution, but as in a 
molt ſolemn At? of Devotion, before the moſt Auguſt 
Judicature on Earth, appealing to a yer greatef in 
Heaven, 

But with what Sincerity ! what Candor ! or 
what Senſe of that which he has done! 

I am amazed, that a Perſon in Holy Orders, in 
his diſtinguiſhing Habit, before this awfu! Aſſembly, 
ſhould dare to take the tremendous Name of God 
into his Lips, and appeal to him for the Sincerity 
and Integrity of his Heart, at that very Time when 
he ſtands charg'd with his black Crime, and zs nei- 
ther able to repel it, nor has the Sincerity and Ho- 
neſiy to repent, to take Shame upon himſelf in the 
molt publick manner, and to as& Pardon of God 
and the World for it. 

But while he can thus, with ſuch Aſſurance as 
your Lordſhips have ſeen, and nom ſee, face out 
ſuch a Crime, and be equivocating and playing dou- 
ble with your Lordſhips, with God Almighty, and 
his own Conſcience ; what Regard is to be had to 
his moſt ſolemn Proteſtations ? His manifeſt Inſin- 
cerity in this plain Point, leaves him no Credit in 
any thing ; and his w— taken the Abjuration 
Oath, gives me not the leaſt Difficulty, after whar 
J have obſerv'd of his more ſolemn Oath before your 
Lordihips. 

My Lords, The juſt Veneration we owe to the 
Divine Majeſly, (tor the Doctor's Behaviour has 
made that noi part of the Caſe) the Honour of Chri- 
ſtianity, the Church and its Holy Orders, the Secu- 
rity of the preſent Eftab/iſhment and the Proteſtant 
Succeſſion, the Safety of Her Majeſty's Perſon, the 
Quiet of Her Government, the Duty we owe to 
Her as our Sovereign, the Gratitude for Her moſt 
gracious Adminijiration, the Honour of our Prelates, 
the Obligations We are under to prevent Seditions 
and Tumults, to undecerve the People, ro quiet the 
Minds of the Proteſtant Diſſenters, and convince 
them that the Toleration allow'd them by Law is 
not to 3 away from them, to ſecure at pre- 
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ſent, and tranſmit to our Poſlerity (as far as in us 


lies) our Religion and Liberties, and vindicate the 
Revolution (which is the Foundation on which they 
ſtand) and the G/ory of our late Royal Deliverer, 
to whom under God we ow'd it; and to baniſh 
Sedition from the Pulpit, which zs, and ever 0:ght 
10 be ſacred to Divine Purpoſes, REQUIRE the 
Commons to demand your Lordſbips Judgment on 
this Offender. 

But, my Lords, he obſerves ſo far rightly, that 
his Puniſhment is not all we aim at. 

No, my Lords, --- What we expect from your 
Lordſhips Juſtice, zs, the Supporting our Eftabliſh- 
ment, the preventing all Attempts to ſap its Foun- 
dation, and anſwering thoſe other great Purpoſes 1 
have mention d; and I hope the Clergy will be in- 
ſtructed, not to preach the Doctrine of Submiſſion in 
Such manner as to prepare the way to Rebellion, 


but to follow the Advice and Example of my Lord 


Archbiſhop of Tork, rather than zread in the Steps 
of Doctor Sacheverell. | 

And we doubt not, but that thoſe to whom our 
Proceedings have been ſo induſtriouſiy miſrepre- 
ſented, will ſee and own the Favour ſhewn to thzs 
Man, in the manner of the Charge; and our Care 
for the Honour of the Church and Clergy, in ſingling 
out for an Example for theſe impious Attempts 
againſt his Country, him that now plainly appears 
the Shame of his own Order. | 


Lord Nottingham. My Lords, I defire your Opi- 
nion, whether I may propoſe a Queſtion to the 
Judges here. 

Thereupon the Lords, being moved to adjourn, 
adjourned to the Houſe of Lords ; and being re- 
rurned, and ſeated as before, Proclamation was 
made for Silence. 


Note, During this Adjournment , the Lords 
on Debate agreed, That the Que ſtion ſhould 
be propoſed in Weſtminſter-Hall. 


Lord Nottingham, My Lords, The Queſtion I 
humbly propoſe to your Lordſhips, that my Noble 
Lord on the Woolſack may propoſe to the Reverend 
Judges, is, Whether by the Law of England, and 
conſtant Practice in all Proſecutions, by Indi&ment 
or Information for Crimes and Miſdemeanors by 
Writing or Speaking, the particular Words, ſup- 
poſed to be Criminal, muſt not be expreſly ſpe- 
Cified in ſuch Indiment or Information, 


Then the Lords were moved to adjourn, and 


accordingly adjourned to the Houſe of Lords; 
and being returned, and ſeated as before, 
Proclamation was made for Silence. 


Lord "Chancellor. I take it, the Queſtion that 
your Lordſhips are of Opinion to ask the Judges 
for them to give an Anſwer to, is, Whether by 
the Law of England, and conſtant PraQtice in all 
Proſecutions, by Indifment or Information for 
Crimes and 1 — by Writing or Speaking, 
the particular Words, ſuppoſed to be Criminal, 
muſt not be expreſly ſpecified in ſuch Iadicdt ment 
or Information 

Mr. Baron Lovell. My Lords, I have always 
taken it to be ſo, and by conſtant Experience we 
have practis d it ſo, that all Words and Writings, 
which are ſuppoſed to be Criminal, ought to be ex- 
preſly mention'd in the Information or Inditt- 


ment. 
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Mr. Zuftice Dormer. My Lords, I am of Opi- 
nion, That by the Laws of England, and conſtant 
Practice in all Proſecutions, by Ind ictment or Infor- 
mation for Crimes and Miſdemeanors by Writing or 
Speaking, the particular Words ſuppoſed to be 
Criminal, ought to be ſpecify d in ſuch Indictment 
or Information, in the Courts of Weſtminſter- 


Hall. 4 
Mr. Baron Bury. My Lords, I am of the ſame 


Opinion with my Brothers. 
Mr. Juſtice Tracy. My Lords, I am of the ſame 
Opinion. . | 
Mr. Zuflice Gould. My Lords, I am of the ſame 
Opinion. It is our Practice in the King's Bench; 
and we ſpecify the Words in the Indictment, or it is 


Cauſe of Demurrer. 


Mr. Zuftice Blencowe. My Lords, I am of the 


ſame Opinion with my Brothers. | 
Mr. Fuftice Powys. My Lords, Iam of the ſame 


Opinion. 
Mr. Zuftice Powell. My Lords, The Law of 


England is certainly ſo. 
Lord Chief Baron. My Lords, Iam of the ſame 


Opinion. 
Lord Chief Fuftice Trevor. My Lords, I am of 
the ſame Opinion, That by the Laws of England the 


Words ought to be ſpecify d in the Indittraent or 
Information. 


Then the Lords adjourned to the Houſe of Lords, 


as before 


Note, The Lords did not come again into Weſt- 
minſter-Hall ri Monday the 2oth of this 
Month of March; but in order to the Deli- 
very of their Opinions, did on ſome of the inter- 
mediate Days come to theſe following Reſolu- 


tions, viz. | 
Saturday, March 11. 


Reſolved by the Lords Spiritual and Temporal in 

Parliament Aſſembbled, That this Houſe will 
proceed to the Determination of the Impeach- 
ment of Doctor Henry Sacheverell, according to the 
— of the Land, and the Law and Uſage of Par- 
iament. 


Tuc ſday, March 14. 


It is Reſolved by the Lords Spiritual and Tempo- 
ral in Parliament Aſſembled, That by zhe Law and 
Uſage of Parliament, in Proſecutions by Impeach- 
ments for High Crimes and Miſdemeanors, by Wri- 
ting or Speaking, the particular Words ſuppoſed to 
be Criminal are not neceſſary to be expreſly ſpeci- 
fy'd in ſuch Impeachments. 

It is Ordered by the Lords Spiritual and Tempo- 
ral in Parliament Aſſembled, That on Thurſtay 
next, at Eleven a Clock, this Houſe ſhall proceed 
upon the Impeachment of Henry Sacheverell, Do- 
For in Divinity, Article by Article. 


Thurſday, March 16, 
It is Reſolved by the Lords Spiritual and Tempo- 
ral in Parliament Aſſembled, That the Commons have 
made good their firſt Article of Impeachment 
againſt Henry Sacheverell, DoQor in Divinity, 
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Friday, March 17. 


The like Queſtions were ſeverally put concernin 
the Second, Third, and Fourth Articles, and {eye. 
rally Reſolved in the Affirmative. 

It is Reſolved by the Lords Spiritual and Tempo- 
ral in Parliament Aſſembled, That the Commons 
have made good the Second, Third and Fourth Ar. 
ticles of their Impeachment againſt Henry Sache- 


verell, Doctor in Divinity. 


Saturday, March 18. 


It is Ordered by the Lords Spiritual and Tempo. 
ral in Parliament Aſſembled, That the Queſtion to 
be = to each Lord in Weſtminſter-Hall ſhall be, 

S Henry Sacheverell, Doctor in Divinity, Guilty 
of High Crimes and Miſdemeanors, charged on him 
by the Impeachment of the Houſe of Commons ? 
And the Anſwer thereunto ſhall be, Guilty, or Not 


Guilty, on). | 
Monday, March 20. 


The Lords coming down into Weſtminſter-Hul 
and being ſeated in the manner before-mentioned. 
Proclamation was made by the Serjeant at Arms 
as follows: 

Our Sovereign Lady the Queen doth ſtriQly 
Charge and Command all manner of Perſons to 
keep Silence, upon Pain of Impriſonment. 

Then another Proclamation was made : Henry 
Sacheverell, Doctor in Divinity, come forth, fave thee 
and thy Bail, elſe thou forfeiteſt thy Recognizance. 

The Doctor appearing at the Bar accordingly, 
with his Council, as before : 

Lord Chancellor, Your Lordſhips having fully 
heard and conſidered of the Evidence and Argu- 
ments in this Caſe, have agreed upon a Queſtion, 
which is ſeverally to be put to your Lordihips in 
the uſual Order. The Queſtion is this, That 
DoQor Henry Sacheverell is Guilty of High Crimes 
and Miſdemeanors, charged on him by the Impeach- 
ment of the Houſe of Commons. | 

Lord Chancellor. Lord Pelham, What is your 
Lordſhips Opinion; Is Doctor Henry Sacheverell 
Guilty of High Crimes and Miſdemeanors, charged 
on him by the Impeachment of the Houſe of 
Commons? 

Lord Pelham, Guilty. 


The ſame Queſtion was ſeverally put to the reſt, 
whoſe Names and Votes are as follow. | 


Lord Hervey, Guilty. 

Lord Conway, Not Guilty. 
Lord Guernſey, Not Guilty. 
Lord Halifax, Guilty. 

Lord Haverſbam, Not Guilty. 
Lord Herbert, Guilty. 

Lord Weſton, Not Guilty. 
Lord Leimpſter, Not Guilty. 
Lord Guilford, Not Guilty. 
Lord Statoell, Not Guilty 
Lord Dartmouth, Not Guilty, 
Lord Ofſulſton, Guilty. 
Lord Osborne, Not Guilty. 


Lord Craven, Not Guilty. 
Lord 
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Lord Cornwallzs, Guilty. | 
Lord Berkeley of Stratton, Not Guilty. 
Lord Lexington, Not Guilty. f 
Lord Rockingham, Guilty. 

Lord Colepeper, Guilty. 

Lord Byron, Guilty. 

Lord Leih, Not Guilty. 

Lord Mohun, Guilty. 

Lord Howard of Eſcrick, Not Guilty. 
Lord Hunſdon, Guilty. 

Lord Chandos, Not Guilty. 

Lord North and Gray, Not Guilty. 
Lord Paget, Guilty. 

Lord Willoughby of Broke, Not Gulity. 
Lord Fitzwalter, Guilty. 

Lord Ferrers, Not Guile. 

Lord De /a War, Guilty. 

Biſhop of St. Aſaph, Guilty. 

Biſhop of Norwech, Guilty. 

Biſhop of Cheſter, Not Guilty. 
Biſhop of Lincoln, Guilty. 

Biſhop of Bath and Wells, Not Guilty. 
Biſhop of Oxford, Guilty. 

Biſhop of Peterborough, Guilty. 
Biſhop of E'y, Guilty. 

Biſhop of Sarum, Guilty. 

Biſhop of Roche ſter, Not Guilty. 
Biſhop of Durham, Not Guilty. 
Biſhop of London, Not Guilty. 

Lord Viſcount Weymouth, Not Guilty. 
Lord Viſcount Say and Sele, Not Guilty. 
Earl of Hay, Guilty. 

Earl of G/aſzow, Guilty. 

Earl of Roſeberry, Guilty. 

Earl of Seafield, Guilty. 

Earl of Orkney, Guilty. J 
Earl of Northes&, Not Guilty. 

Earl of Leven, Guilty. 

Earl of Wymes, Not Guilty. 

Earl of Loudoun, Guilty. 

Earl of Mar, Not Guilty. 

Earl of Crawford, Guilty. 

Earl of Cholmley, Guilty. 

Earl Pow/er, Not Guilty. 

Earl of Wharton, Guilty. 

Earl of Greenwich, Guilty. 

Farl of Grantham, Guilty. 

Earl of 722 Not Guilty. 

Earl of Orford, Guilty. 

Farl of Bradford, Guilty. 

Earl of Warrington, Guilty. 

Earl of Scarborough, Not Guilty, 
Earl of Portland, Guilty. 

Earl of Plymouth, Not Guilty. 

Earl of Holderneſs, Guilty. 

Earl of Abingdon, Not Guilty. 

Earl of Rocheſter, Not Guilty. 

Earl of Norting bam, Not Guilty. 


Earl of Berkeley, Guilty. 


Farl of Tarmouth, Not Guilty. 


Earl of Radnor, Guilty. 


Earl of Suſſex, Not Guilty. 
Earl of Carliſie, Guilty. 

Earl of Angleſey, Not Guilty. 
Earl of Scar/dale, Not Guilty. 
Earl of Sunderland, Guilty. 
Earl of Thanet., Not Guilty. 
Earl of Winchelſea, Guilty. 
Earl of Stamford, Guilty. 
Earl Rrvers, Guilty. 

Earl of Ferkjhire, Not Guilty, 
Earl of Mancheſter, Guilty. 


Earl of Weſtmorland, Guilty. 

Earl of Denbigh, Not Guilty. 

Earl of Northampton, Not Guilty. 
Earl of Leiceſter, Guilty. 

Earl of Bridgewater, Guilty. 

Earl of Dorſet and Middleſex, Guilty. 
Earl of Lincoln, Guilty. 

Earl of Pembroke, Not Guilty. 

Earl of Derby, Guilty. 

Marquis of Dorcheſter, Guilty. 

Lord Chamberlain of the Houſhold, Guilty: 
Duke of Dover, Guilty. 

Duke of Roxborough, Guilty. 

Duke of Montroſs, Guilty. 

Duke Hamilton, Not Guilty. 


Duke of Buckinghamſhire, Not Guilty. 


Duke of Bedford, Guilty. 

Duke of Leeds, Not Guilty. 

Duke of Shrewsbury, Not Guilty. 
Duke Schomberg, Guilty. 

Duke of Bolton, Guilty. 

Duke of St. Albans, Guilty. 

Duke of Northumberland, Not Guilty. 
Duke of Beaufort, Not Guilty. 

Duke of Ormond, Not Guilty. 

Duke of Grafton, Guilty. 


Duke of Richmond, Guilty. 


Duke of Cleaveland and Southampton, Guilty. 
Lord Steward, Guilty. | 
Lord Privy Seal, Guilty. 

Lord Prefident, Guilty. 

Lord Treaſurer, Guilty. 

Archbiſhop of Tork, Not Guilty. 

Lord Chancellor, Guilty. | 


Then ſome Time being ſpent by the Lord Chancel- 
lor in numbring the Opinions of the Lords: 


Lord Chancellor. My Lords, I have caſt them up 
with as much ExaQtneſs as I can; and I find that 
there are of your Lordſhips preſent in all One Hun- 
dred Twenty one; of theſe Sixty Nine of your 
Lordſhips have found Door Henry Sacheverell 
Guilty of the High Crimes and Miſdemeanors 
charged on him by the Impeachment of the Houſe 
2 — and Fifty Two have found him Not 

uilty. 

Then Doctor Henry Sacheverell was brought to 
the Bar, and kneel'd till he was bid to ſtand up by 
the Lord Chancellor. 

Lord Chancellor. Do&or Henry Sacheverell, The 
Lords having fully confidered of your Caſe, have 
found you Guilty of High Crimes and Miſdemea- 


nors, charged on you by the Impeachment of the 


Houſe of Commons. 
Door Sacheverell. My Lords, One of your 


Lordſhips Officers acquainted me, that it was your 


' Lordſhips Order, That neither I nor my Council 


might have the Privilege of ſtanding at the Bar 
while your Lordſhips were giving your Opinions 
whether I was Guilty of the Crimes laid to my 
Charge ; by which means I was prevented from 
offering ſeveral Matters to your Lordſhips Confi- 
deration in Arreſt of Judgment, which I now beg 
leave to offer to your Lordſhips Conſideration, and 
I defire my Council may be heard to them. 
The firſt is, That no entire Clauſe , Sentence or 
Expreſſion, contained in either of my Sermons or 
Dedications, is particularly ſet forth in my Im- 
peachment , which I have already heard the Judges 
declare to be neceſſary in all Caſes of Indictments 


or Informations, | 
| de- 
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I defire to add another Exception, That the Im- 
peachment is by the Knights, Citizens and Burgeſ- 
ſes, Commiſſioners of Shires and Burghs, in the 
Name of Themſelves, and of all the Commons of 
Great Britain; but the Articles are only by the 
Knights, Citizens and Burgeſſes, in the Name of 
Themſelves, and of all the Commons of Great 
Britain; which is neither agreeable to the Impeach- 
ment, nor to the Title of the Houſe of Commons 
ſince the Happy Union. 


Then the Lords adjourned to the Houſe of Lords, 


Where they took into Conſideration the Matter 


moved by Doctor Sacheverell in Arreſt of Jadg- 


ment; and thereupon ordered, 

That this Houſe will, To-Morrow at Eleven of 
the Clock, take into Conſideration what Cenſure to 
paſs upon the ſaid Doctor Henry Sacheverell. | 


Tueſday, March 21. 


The Lords, upon Debate in the Houſe of Lords, 
agreed upon the Judgment to be paſs d in this Caſe 
upon Doctor Henry Sacheverell, in the Form: here- 
after mentioned. 


Wedneſday, March 22. in the Houſe of Lords. 


A Meſſage was ſent to the Houſe of Commons, 
to acquaint them, That the Lords are ready to give 
Judgment in the Caſe of Henry Sacheverell, Doctor 
in Divinity, if they with their Speaker will come 
and demand the ſame. 


Thurſday, March 23. in the Houſe of Lords. 


A Meſſage was brought from the Houſe of Com- 
mons, to acquaint the Houſe of Lords, That the 
Houſe of Commons, with their Speaker, do intend 
immediately to come to the Houſe of Lords, to de- 
mand Judgment againſt Doctor Henry Sacheverell; 
and therefore defire that the Painted Chamber, and 
Paſſage to the Houſe (of Lords) may be cleared. 

The Meſſengers were called in and told, the 
the Lords would give Order as defired. 

Which was done accord ingly. 

Then the Houſe of Lords Adjourned during Plea- 
ſure to Robe. 

And being reſumed, 

The Commons, with their Speaker, being pre- 
ſent at the Bar of the Houſe of Lords, 

The Deputy-Gentleman Uſher of the Black Rod 
brought the Priſoner to the Bar, who after low 
Obeyſances made, kneel'd, until the Lord Chancellor 
bid him ftand up. 

Then the Speaker ſaid as followeth, viz. 

My Lords, The Knights, Citizens and Bur- 
geſſes in Parliament Aſſembled, in the Name of 


themſelves, and of all the Commons of Great 


Britain, did at this Bar Impeach Doctor Henry 
Sacheverell of High Crimes and Miſdemeanors, 
and did exhibit Articles of Impeachment againſt 
him, and have made good the ſame: 

I do therefore, in the Name of the Knights, 
Citizens and Burgeſſes in Parliament Aſſembled , 
and of all the Commons of Great Britain, demand 


Judgment of your Lordſhips againſt Doctor Henry 


Sacheverell, for the ſaid High Crimes and Miſde- 
meanors. 

Then the Lord Chancellor ſaid, : 

Mr. Speaker, The Lords are now ready to 
— to Judgment in the Caſe by you men- 
tioned. 
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DoQor Sacheverell, The Lords having found you 
Guilty of High Crimes and Miſdemeanors, charged 
on you by the Impeachment of the Houſe of Com- 
mons; and you being thereupon admitted to the 
Bar, and acquainted therewith, moved Two Things 
in Arreſt of Judgment. 

Firſt, That no entire Clauſe of either of the 
Books or Sermons referred to in the Impeachment, 
is ſpecify d, or particularly ſer forth, in any of the 
Articles of Impeachment. 

Secondly, That in the Title of the Articles Ex- 
hibited by the Commons, the Stile of the Com- 
mons runs thus, 

* The Knights, Citizens an! Burgeſſes in Par- 
„ lament Aſſembled, in the Name of themſelves, 
and of all the Commons of Great Britain, &c. 
Omitting the Words, Commiſſioners of Shires and 
Burghs. | 

I am to acquaint you, That the Lords took thefe 
Points into Conſideration. | 

I. And as to the Firſt, they found 

That on Occafion of the Queſtion before put to 
the Judges in Weſtminſtcr-Ha/l in this Caſe, 
and their Anſwer thereto, .their Lordſhips had he- 
fore fully debated and conſidered of that Mat- 
ter, and had come to the following Reſolu- 
tion : 

That this Houſe will proceed to the Determina- 
tion of the Impeachment of Doctor Henry Sache- 
verell, according to the Law of the Land, and the 
Law and Uſage of Parliament. 

And after, to this Reſolution ; 

That by the Law and Uſage of Parliament, in 
Proſecutions by Impeachments for High Crimes and 
Miſdemeanors, by Writing or Speaking, the 
particular Words ſuppoſed to be Criminal are not 
neceſſary to be expreſly ſpecified in ſuch Impeach- 
ments. | 

So that, in their Lordſhips Opinion, the Law 
and Uſage of the High Court of Parliament 
being a Part of the Law of the Land, and that 
Uſage not requiring the Words ſhould be expreſly 
ſpecified in Impeachments, the Anſwer of the 
Judges, which related only to the Courſe uſed in 
Indi#ments and Informations, does not in the leaſt 
Aﬀect your Caſe. 

II. As to the Second, | 

Their Lordſhips finding, that in the Act made 
in the Sixth Year of Her now Majelty, For ren- 
dring the Union of the Two Kingdoms more Entire 
and Compleat, the Terms Commiſſioners of Shires 
and Knights of the Shires, Cummiſſioners of Boroughs 
and Burgeſſes, are uſed as Synonimous Terme, 
ſignifying the ſame Thing; they were clearly cf 


Opinion there can be no Weight in that Exception, 


and accordingly Over-ruled the ſame ; without en- 


tring into the further Confideration , how far 2 


Miſtake in the Title of the Articles, would Viciate 
or Avoid an Impeachment, if ſuch a Miſtake had 
happend. 

So that the Lords find themſelves oblig'd by Law 
to proceed to Judgment againſt you, which I am 
order'd to pronounce. 

And in which you cannot but obſerve an extreme 
Tenderneſs towards your Character, as a Miniſter 
of the Church of England. 

Therefore this High Court doth ad judge as fol- 
loweth, 


That you Henry Sacheverell, Doctor in Divinity, 
ſhall be, and you are hereby enjoin'd not to Preach 
during the Term of Three Tears next enſuing. n 

ev 


That your To Printed Sermons, referred to by 
the Impeachment of the Houſe of Commons, ſhall 
he Burnt before the Royal-Exchange in London, 
between the Hours of One and Two of the Clock, on 
the Twenty Seventh Day of this Inſtant March, by 
the Hands of the Common Hangman, in the Preſence 
of the Lord Mayor of the City of London, and the 
Sheriffs of London and Middleſex. 


Then the Speaker with the Commons returned 
to their Houſe ; and Doctor Sachevere/! being with- 
drawn, 

The Houſe was Adjourned during Pleaſure, to 
Unrobe. | 

The Houſe was Reſumed. 

It is Ordered by the Lords Spiritual and Tem- 
poral in Parliament Aſſembled, That Doctor Henry 
Sacheverell's Two Printed Sermons, one Preach d 
at Derby Aſſizes, and the other at St. Paul s, Lon- 
don, referred to by the Impeachment of the Houſe 
of Commons, ſhall be Burnt before the Royal- 
Exchange in London, between the Hours of One 
and Two of the Clock, on the Seven and Twen- 
tieth Day of this Inſtant March, by the Hands of 
the Common Hangman, in the Preſence of the 
Lord-Mayor of the Giry of London, and the Sheriffs 
of London and Middleſex. 


To the Lord- Mayor of the City of London, 
and the Sheriffs of London and Mid- 
dleſex. 


The Houſe taking into Conſideration a Judgment 
and Decree of the Univerſity of Oxford, paſſed in 
their Convocation the One and Twentieth of Judy, 
One Thouſand Six Hundred Eighty Three, given in 
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Evidence by Doctor — Sacheverell at his Tryal, 
upon the Impeachment of the Houſe of Commons, 
and thereupon lately Reprinted, It is Reſolved by 
the Lords Spiritual and Temporal in Parliament 
Aſſembled, That the ſaid Judgment and Decree con- 
tains in it ſeveral Poſitions contrary to the Conſti- 
tution of this Kingdom, and deſtructive to the Pro- 
teſtant Succeſſion as by Law Eſtabliſh'd. 


It is thereupon Ordered by the Lords Sfirirual 
and Temporal in Parliament Aſſembled, That 
the ſaid Judgment and Decree, lately Printed 
and Publiſh'd in a Book or Pamphlet, entitled 
An Entire Confutation of My. Hoadly's Book 
of the Original of Government, taken from the 

ndon Gazette, Publiſh'd by Authority; Lon- 
don, Reprinted in the Tear 1710. ſhall be 
burnt by the Hands of the Common Hang- 
man, in the Preſence of the Sheriffs of Lon- 


don and Middleſex ; at the ſame Time and 


Place, when and where the Sermons of Do- 
an Henry Sacheverell are Ordered to be 
urnt. | 


To the Sheriffs of London 
and Middleſex. 


It is Ordered by the Lords Spiritual and Tempo- 
ral in Parliament Aſſembled, That the Lord 
High Chancellor of Great Britain do give 
Order for the Printing and Publiſhing the 
Tryal of Henry Sacheverell, Doctor in Divi- 
nity; and that no other Perſon do Preſume to 
Print the fame. And further, That the laſt- 
mentioned Reſolution and Order agreed on 
Id. be Printed at the End of the ſaid 
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An Alphabetical TA BLE of the Principal 


A. 


vent ion went n 
i the Thr "one vacant at the Revolution. 
1 Vol. IV. 308 
ABING TON Edward, Tilney Charles, Jones 
Edward, Traverſe John, Charnock John, Bel- 
lamy Jerome, and Gage Robert ; their Tryal for 
High Treaſon the 15th of September, 28 Eliz. 
1586. Vol. I. 116 


he ' foe firſt indicted for a Conſpiracy againſt the 
Queen's Life, and contriving to ſet the Queen of 


Scots at liberty; the two _ for receiving and 
Huarbouring Traitors. ibid. 
The Court deny Abington à pair of Writing-Ta- 
 bles to take Notes, but allow him to ſpeak to any 
Point as it was urged, before the whole Charge was 
Me gone thro. 117 
* Confeſſion of Babington and others, who had 
Veen attainted of Treaſon, read againſt them. 
ib. & 118 
Abin gton objefts that he combi not be convicted with- 
out two Witneſſes brought face to face. 119 
The Court deny that rwo Witneſſes are neceſſary on an 
Indiciment for High Treaſon on the 2 5th of Ed. III. 


5 ibid. 
We Pr iſoners are convicted. 121 
Judgment pronounced. 122 
Tue bare hearing of Treaſon no Treaſon, and what 

» ſhall be deemed an Aſſent to it. 120 


ACCESSORY. here the concealing an intended Fe- 
lony ſhall make one an Acceſſory before the Fat. 
| Vol. I. 233 
oy all the Principals are acquitted, the Fury ſhall not 
enquire of the Acceſſories ; otherwiſe, if anyof the 

" Principals are convicted. Vol. III. 5 
ACCOMPLICE. Accomplices in Treaſon legal Mit- 
neſſes till they are indifled. Vol. I. 96. Vol. II. 

35. Vol. III. 295, 595. Vol. IV. 12, 33 

© What an Accomplice has ſaid, no Evidence agaiuſt 

© thoſe who ate indicted with him: Vol. III. 11, 30 
One indifled for Treaſon, and another for Miſdemea- 

* * aour for the ſame Faf, the Recerd of the Convie- 
tion of the firſt for Treaſon Hall uct be read in E- 


'.. wvidence againſt the other. Vol. III. 245 
ER No Man bound to 22 himſelf. 
Vol. I. 145,584 


Whether one are may legally be committed without 
© Oath made againſt him. Vol. 1 * 
Vol. IV. 


when pool declared 


Matters contained in all the Four Volumes. 


ACTION. Aion de Scandal. Magnat. Vol. III. 325 
Action lies for charging a Man with a Crime after he 
has had his Clergy or a Pardon. Vol. IV. 381 
Where one arrefts another without probable Cauſe 
of Action, he is liable to an Action by the Party 
er. Vol. III. 347 

T he purſuing malicious Methods to obtain a Right, 
ſubjetts the Party who takes ſuch Methods to an 
Action. 356 

ADH ERING, ſee Enemy. | 

ADJOURNMENT, ſee Parliament. 

AIDING and ABET TING. Whoever is privy and 
conſenting to Treaſon, or procures another to com- 
mit Treaſon, is a Traitor ; and the Procurer of Fe- 
lony or Murder is a Felon. Vol. I. 57 

What ſhall be deemed an Aſſent to Treaſon, &c. 

Vol. I. 120. Vol. II. 40 

Perſons ſupplying Traitors with Proviſions out of fear, 

are not deemed Traitors themſelves. Vol. I. 571 

The aiding a Traitor knowingly, Treaſon. 704 

The encouraging a Traitor, Treaſon. 891 
Vol. II. 

Aiding and aſſiſting a Pirate; tis no Excuſe to * 

he was under the Pirate's Command. Vol. IV. 477 
Yet thoſe who were Servants on board, are directed to 
be acquitted. 491 
One held to be aiding and aſſiſting at a forcible 

Marriage, though not preſent at the Ceremony. 


610 

AILESBURY, Earl. Vol. IV. 44. Se Friend, 

Sir John. iy 
ALIEN. Aliens are good Witneſſes. Vol. I. 9 


Natives of Scotland, Denizens of England to 
intents. 572, 573 
An Act naturalizing the Father naturalizes his Iſſue 
born before the Act, without ſpecial Words. Not 
ſo in caſe of Denization. 576" 
Az Engliſhman has Iſſue of an Alien Woman ont 
of the King's Dominions, Juch Nue are Denizens of 


England. ib. 
He who pleads he is an Alien, muſt make it appear. 
439, 579 


Aliens ſhall be ti ied by a Fury of half Natives and 
half Foreigners. Vol. III. 3. Vol. IV. 581 
An Alien and a natural born Subject indicted 47 
ferently. 137 
Whether a Juryman's being an Alen is Jaffecis 
Cauſe for arreſting Judgment. 569 
An Alien naturalized in Scotland foal vor inherit 
Lands in England as a Native of Scotland. may. 


1 655 
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An Interpreter ſworn to interpret the Evidence to the 
Aliens on a Party-Fury Vol. III. 7 
ALLEGIANCE, ſee Oath. 
Ligeantia naturalis nemo ejurare patett, nec pa- 
: tri EXUETE, Vol. L — 
cart be circumſcribed by Place, but is due 
2 tht Perſon of the King 


who owes hocal Allegiance, aud him who owes natu- 

ral Allegiance. ; 658 

Spencer's Treaſon ; That Allegiance was due to the 

—— only in his politick Capacity, and that the 

ople might compel him by Dures (or per Aſper- 

= 10 yield to their Demands. Vol. I. 834 
ALLIES, fe Enemy. 


ae An Ambaſſador may be wicd for 


Vol I 575 | 


Earl of Caſtlemain charged by the Houſe _ 

mons with going Ambaſſador to Rome. Vol. III. 843 
A mo of Attainder againſt a Perſon for killing a 
Miniſter. Vol. IV. 297 


1 
AL ENDMENT. fee Difcontinuance, Pleading, 


ANDERSON Lionel, Ruſſel William, Parris 
Charles, Starkey Henry, Corker James, Mar- 
ſhall William, and Lumſden Alexander, tried 
for High Treaſon the 17th of January, 31 Car. 
H. Vol. II. 432 


1679. 
Kemiſh ſnuidted and arraigned for remaining in 


England, having received Popiſh Orders. ib. 


Bur being fick he is remanded to Priſon. ib. 


Anderſon, Ct. indicted alſo for accepting _—_ 
Orders. 

Marſhall and Corker objef# they had been 5 
eried for. High Treaſon and acquitted, but are told 
that was 15 or comp the King's Death, &c. 
which is another Species of Treaſon. 

- Anderſon firſt tried. 434 

The King's Order for his ſtaying ix England does 
| not avail him at his Tryad. ib. 
Whoever accepts Popiſh Orders, by conſequence diſ- 

owns the King's Sapremach, and 2 the Pope 5. 
435 

Dangerfield depoſes that he went to Confeſſion to An- 
derſon. ib. 

And that he had an Indulgence from Anderſon to be 
drunk as ſoon as he had received the Sacra- 
ment. ib. 

. Oates's Evidence that the Priſoner . performed the 
Function of a Prieſt, and the Court diretts that 
it is not neceſſary to prove his Ordination. 436 
3 appears perjured in his Evidence againſt An- 


437 
The Prifenier urges in his Defence that be wrote in be- 


= of the King's Power againſt the Pope 5 _— 


And ry that the Jucker had delivered their Opi- 
nion that this Law was made only in terrorem. 438 


De Chief Fuſtice directs rhe Fary. 2 429 
The 7 abſobues the Prieft when he ſays aſs ib. 
M.. Corker's Tryal. ih. 
He is proved to be Titular Biſhop of London. üb. 
Convent in the Savoy ſuppreſſed: | 440 


Mr. Marſhall's Tryal. 441 
His own Confeſſion, that he was a Prieſt whe tryed 


for the Popiſh Plot, brought as Evidence againſt 


Him. | : 5 442 
* Mr. Rufſel's yal. 445 
Oates and Bedloe amplatk that the Com is ce 
with-Papiſts. ee 
Parry“ Tryal. date LES 4 
The Venetian Ambaſſades:s Ln eter not admitted as 
*- Frvideace for the Pri ſins/ & 448 


Vol. IV. 647 
2 hecbſerved in an bedifiment for one 
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Starkey's 75540, Vol. II. 448 
He ſbeus that Oates did not know what a Prieſt's Hu- 
bit was. 449 
Objeths 7 2 makes the Maſs, and net the 
Maſß⸗ ib. 
Shows thas a Proteſtant had ſaid Maſe about Town. 


1b. 

Se be had e and 1 a Leg in the King's 
0 

Dar he was baniſhed at the time of the een 
2 refuſing to take the Engagement againſt the 


1 . 

Mr. a s Tryal. , 
Me _ t be a Scatchman, and Pmcurater k 
Scotland. ib. 
Tf firs e but Lumſi den being a Scotch- 
# was fund Pecialy as 10 hb, the Cour: 


doubting whether he was within the Statute. 451 


The Recorder ſhews the Re aſonableneſs of making this 


Statute, and the putting it in force at this time. 


Sentence paſſed on the firſi fix. 456 
APPEAL. In an Appeal where one ſtands mute, he 
ſhall be hanged. Vol. I. 265 
Appeals in Parliament remain in the ſame State on 
the meeting of a new Parliament as they were in at 

the Diſſolution of the old. Vol. II. 207 

In an Appeal the Priſoner may have Counſel, and his 


Witneſſes ſhall be ſworn. 737 
A Canvifion on an Indiftment for Murder no Bar to 
an Appeal. ib. 


One acquitted ſor Murder Bal. give Security to an- 
fever am Appeal that may be brought. Vol. III. 35 
APPLEBY Thomas. Vol. II. 31. See Meffen- 
ger, & al. 
ARCHBISHOP, ſee Biſhop. 


ib. ARGYLE, Earl. His Tryal 7 for High Treaſon in No- 


vember, 33 Car. II. 1681. Vol. II. $51 
November 3. 1681. the Earl rakes the Scotch Teſt 
in Council, bis Royal Highneſs the-Duke of York, 
High Commilſi toner, being preſent. ._ ib. 
The Privy Council's Explanation of the Teſt» ib. 
Novemb. 4. the Earl of Argyle ray, about to take 
tze Teft as a Commiſſioner of the Treaſury, and 
| þ on the Explanation he had offered the Day be- 
ore, it was reſolved he could not fit in Council, not 
having taken the TefF according to the Meaning of 
the Ad. 852 
The Earl of Argyle's  Explication of the TefF. ib. 
Novem. 8. The Council ſend a Letter to his Majef?y 
to acquaint him they had committed the Earl to the 
' Caſtle, and ordered him to be proſecuted for the 
— 4 Paper he gaue in as his Explanation of 
| e 853 
Novemb. 15. The King ſends an Anſwer approving 
their Proceedings. ib. 
7 1 Gs againſt him for Treaſon aud Perjury, 
ib. 


| Abet, of the Acts of Parliament whereon the In- 


dittment is founded. $55 
The Earl petitions that Sir George Lockart may be 
 af/igned of Counſel for him. $57 


The Anfwer of the Council. | ib. 
A ſecond Petition of the Earl's, with FIPS of 
the Council, that they allow Counſel to plead gy 


him. 
The Earl cauſes Sir George Lockhart to be * 57 
with the Order of Council * Counſel to 7 


= him. 859 
he Earl is afraigned Decem. 12. befare the Lords 
ib. 


of alicia 


His Speech rectding his Srvices to the op at Wor- | 


ceſter ght, &c. | ib. 
The 


1 


E 
I 
2 
: 
5 
Pp 
4 
4 
E 


The King's Letter to the Earl when be was Lord 
Lorn. Vol. II. 859 
General Middleton's Orders to the Earl, and the Earl 
of Glencairn's Letter to him read in Court. 860 
Sir George Lockhart's Argument aud Plea for the 
Earl of Argyle. 861 
The King's Advocate's Argument and Plea againſt the 
Earl. 865 
Sir John Dalrymple's Reply to the King's Advocate. 
| 868 
Sir George Lockhart's Reply to the King's Advo- 
cate. 870 
T he King's Advocate's third Plea againſt the Earl. 
873 
The ſeveral Arguments enter d by the Clerks in Court- 


874 
December 12. the Lordt of Juſticiary adjudge the 
Libel or Indictimem to be well ſupported as to the 
Treaſon, and refer the Proof of the Fats therein 
contain d to the Aſſize (or Jury) confiſting of if 

1 


. teen Peers and Commoners. ; 
The Aſſize having choſen the Marquiſs of Montroſs 
their Chancellor (or Fireman) with one Vozce find 
the Earl guilty of Treaſon, Leafing-making and 
Leaſing- telling, and by plurality of Voices ac quit him 
of the Perjury. | 875 
The Council acquaint his Majeſty with the WW 
Y ; 1 A 
The King in his Anſwer diretts the Lords of Fuſticiary 
zoproceed to paſs Sentence, but reſpite the —_ 
i 


tion. 


December 23. 1681. the Court paſs Kntence of 
Hb Treaſon upon the Earl in his Abſence, be ha- 
ing made his Eſcape 876 


vi . 
ARMSTRONG, S, Thomas, Proceedings on — 


Outlawry againſt him, Trin. 36 Car. 2. 1684. 

5 £ n Wb M334 
He defires he may have the Benefit of a Tryal. accord- 
ing to the Katute of Edw. 6. it being leſs than a 
Tear fince he was outlaw'd; but the Court anfwer, 
he did not ſurrender himſelf purſuant to that Statute, 

| but was taken, and fo caxld nat baue the Benefit of 
8 335 
Mrs. Matthews, the Priſouer's Daughter, exclaims 
againſt the Coure for murdering ber Father, and is 


committed. 336 
The Priſoner one of thoſe who eugag'd to kill the Kg. 
ibid. 

He complains bis Money was taken from hine whei he 
was made Priſower. ib. 
Execution awarded. | ib. 
His Aitainder revers'd, 6 W. 3. ib. 

ARREST, ſee Action. 


ARUNDEL Earl, Howard Philip. His Tiyal for 


High Treaſon the 18th of April, 21 Eliz, 1589. 
Vol. 1. 140 

Indicted for — with Dr. Allen a Traytor, 
in promoting a foreign Invaſion, and ſaying Maſs jor 
the Succeſs of the Spaniſh Armada. 3 7 
Fe objetts to ſome of the Witneſſes, that they were in- 
difted or attainted of High Treaſon, but is over- 
r l. IVA 143 
He is convicted, and Sentence pronoumc d upon him. 144 


ASHTON John, 5 of High Treafou the 19th 
| d 2 


ef January, 2 W. & M. 1690. Vol. III. 901 
The Iaditimem, ſee p. 856. Lord Preſton's Tryal. 
The Priſoner is deny d to have his Solicitor by him at 

the Tryal. 2 TE * 
Billop's Evidence of his taking the Priſauers ou board 
a acht, with the Papers, ar in the Lord Preſton's 
Tryal. e HW 
M.. Aſhton's Defence. 1532; 920 
The Chief Juſtice diretts the Fury. 926 


- 


An Alphabetical TABLE. - 


Mr. Aſhton is convicted. Vol. III. 927 


Lord Preſton and My. Aſhton cal! to hear Fudg- 


ment. 


Mr. Aſhton defires 4 Sight of the Inditmee, No 15 
4 4 Fe . 


Sentence paſi'd on the Lord Preſton and My. Aſhton. 


ASSASSINATION, ſe Plot. 1 
ASSIZE, ee jury 1 
ASSOCIATION. Afciation. enter d into ( for the 
Preſervation of Queen Elizabeth) by private Per- 
Jons, confirm'd by Parliament. Vol. I. 122,43 
Aſſociation to compel the King to yield to the Demands 
of the Parliament, and exclude-the Duke of York, 
found in the Earl of Shaftesbury*s Study, Vol. II. 


8 
ATKINS, William, his Tal for High Tegſon = 
13th of Auguſt, at Stafford, 31 Car. 2. 1679. 
EY | Vol. II. 408 
The Iudictment, for that being a Subje of England, 
| he accepted Popiſh Orders, and 21 reſided 
in England. y ib 


Evidence of the Priſoner's exercifing his Functian. 409 | 


He makes uo Defence, aud is convicted. 338 
ATKYNS, Hr Robert, his Remarks on Lord Ruſle!'s 
7 SD Vol. III. 193, 1065 
ATTAINDER. Bil of Attainder againſt the Earl 
of Strafford. _ * Val. . 368, 372 
Bill of Attainder | againſt Archbiſhop Laud, 


Bill of Attainder againſt Sir John Fenwick, Vel. Iv. 
Bills of Attainder univerſally exploded where the kev 


1s forthcoming. 290 
The i Bil of Artainder begun in the Houſe of ca- 
mons. | 317 
Whether a Bill of Attaiuder againſt aCommoner can be 
brought in in the Houſe of Sow | 318 
Bill of Attainder againſt one for killing a foreign Mi- 
uiſter, after a Tryal in an inferior Court. 297 
AUDI Y, Lord Mervin, bis Tryal for a Rape upon 
his own Wife, and for Buggery, Apr.5. 6 Car. r. 

| 1631. f T Val. I. 26 
The Counteſs's Examination read againſt the Earl 
Evidence that he held his Lady while his PEA 7.x. 
FA. ir OE | | __ 
Euidence of th s committing Sodomy. ib. 
That be ſollicited his Servants to lie with * Daughter 
at twelve Tears old, 269 
His Daughter the young Lady Audley's N 


ol. I. 
86 


rend againſt him. 1 
The Earl objects to his Lady's Teſtimony, that ſbe was 
2 bud Woman. ON 
The Earl is convicted, and ſentenc'd tobe hang d, bh 
is beheaded. | ROT 
Fitzpatrick and Broadway, my Lord Audley Her- 
vants, try d gud couvitied, the one for Buggery, 
and the other for a Rape ax the Lady Audley. ib. 


The Perſonproſtituting himſelf adjudg'd guilty of Felquy 


as well ga the Actor. : 2272 
They are executed, and confeſs the Crime. ib. 
AVERMENT, fee Pleadin 


AVERY. Vol. I. 217. See Dawſon & al. 
AXTEL, Daniel, Vol. I. 840. SieRegicides. | 


B. 


ABINGTON Anthony, Titchborn Chid- 
diock, Salisbury Thomas, Barnwell Roberr, 
Savage John, Donn Henry, aud Yalgrd John, 
their Au gige, ,.. Vol. I. 110 
Indicted of High Treaſon in conſpiring the Queen's 
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"Death, and fh ſet. fle Queen of” Scots at Liberty 

i, os e th F 

e con Indifdment. 1 

00 uy 0 Gee by the Fuſe of Peers cannot be 

bai d by. the Court of Kings Bench. 8 II. 

68, 213 

Bail not to be taken (even in 0 of a Peer) in a 

Homine ** till the Party eflo 110 be 
roduc'd. Vol. II 

7 Rail cannit bea «Witneſs for the Pr incipal. 253 


BAILEY, Robert, of Jerviſwood, his Tryal for H; gh 
Treaſou before the Earl of Linlithgow, Lord Juſ- 

tice General of the Kingdom of Scotland, and the 

_ other of the Lords of Fuſticiary, at Edinburgh, 

the 23d of December, 1684. . Vol. III. 361 


: The Indiftment for conſpi: ing the Death of his Ma- 


jeſty, and endeavouring to 2xcite an Inſurrection and 


Rebellion. 362 
T he Priſoner can demand no time to prepare for his 
'Tryal in Scotland. 363 


Tuo wy and thirteen Commoner s upon the Als * 
or Fur 

An Accomplice, who had been indicted and conſe onfe 0 
: 2K the Crime, admitted a Witmeſs. © ib. 

Earl of Terras depoſes, that the Pri ſaner went tc 

. ondon toxoncert Meaſures with the Englith Con- 
rrators; And that Argyle was to have 10000 l. 

: . bf; Ti Engliſm to begin an Inſurrection in Scot- 


365 

"Cats Evidence of my Tord Ruſſel's being con- 
cru d in this Plot. 3 
N. Sheppard priuy to the Conſpiracy againſt the 
King Life, 372 
De. Owen and Mr. Mead of Stepney in the Con- 

* ſpiracy. : 373 


Sheppard Examination read concerning the Scots 
ory © coming to London to oats Matters with the * 
liſh Conſpirators., I 


; The Priſoner is convicted. 5 377. 


* he Manner of 1 Pudgment i in eren 
b. & 378 
BALLARD John. Vol. I. 110. Se Babingron 


Tal 
BALMERINO, Lord John, bis * for libelling his 
: Majeſty and the Government, at Edinburgh, the 
: gr 3d of December, 10.Car. 1. 1634. before 
William Earl of Errol, Great Conſtable of Scot- 
land, Lord Jiſtice- General, and Sir Robert 


Sp otſwood, Sir John Hay, and Sir James 


Laach, Al: Yor s to the Lord Fuſtice-General. 


| Vol. 1. 283 
-The Indiftment. - © A 284 
. Concealing the Author, as well as emp 4 Libel, 
Capital. * 286 
* The Petition, or Libel. 4 


"The Kirk is apprehenſs ve of being nem model d. ib. 
That the King favour” a — 22 an Abe 


teil Papilts 20 it in Parliament.” 0 hoy 288 
Corel" afſign'd the Priſoner." © er 89 
* They have liberty of feat the — e 
——_— SSuhpp b, 
His Coungil manage his Defence. 4 ib. 
T he King's Ce, reph: Die 0 es 226 


His Exceptionsto the Indiciment over 4 14 323 
The Aſſize (or Fury) empannell'd, conſiſting f eight 
Lords and ſeven Commoners. 324 
Jugor 1 45 for. that he, bag aud 4, the r 


27 he Tite and Depoſit tons predic 'd in Evidence a- 
ai iuft the Pyiſoner. 325 
p © The, Counſel for i the Pi ö N their Obſervation 


AaIY ; 
on the Evitlenee.” wh 331 


C * * $ 


A 


The Priſoner is convicted. Vol. I. 333 
Sentence paß d. 
8 22 INE, John, Vol. IV. 706 Nie Greer 
A . 
BARNES, Henry, Vol. IV. 706. ſee Green & al. 
BARNWELL, Robert, Vol. I. 110. ſee Babing- | 
ton & al. 
* Kichard, Vol. II. 31. ſee Meſſenger 
© WHT 
BATEMAN, Chavkes, his Tiyal the 9th 3 
1 Jac. a. 1685. Vol. III. 608 
He deſires his Tryal may be put off, having had uo 
Notice ; but is told he had Notice enough, being 
ti) d upon an Iadietment of the preceding Seſſions ; 
and that Notice was A Huvour which the Pr iſoner 
could not claim. ib. 
The Indictment for High Treaſon in conſpiring the 
Death of the King, and promiſing to aſſiſt in Seizing 


of the King's Per ſon, the Tower, &c. 1b, 
A Witneſs is permitted to be examined afrer the Evi- 
dence ſumm d up. 610 


The Priſoner convicted, aud Sentence paſsd on him. ib. 
BAYARD, Nicholas, dat New-York for High- 
Treaſon, 13 W. 3. 1701. Vol. IV. 553 

A Warrant bythe Governor and Council for the Com- 


mitment of Bayard for High Treaſon. . © 
| The Commiſſion for trying 2 | 4 ſh = 
Some of the Gi aud-Fury excepted to, Go having pre- 
judg.d him, but over-rul'd by the Court. 556 
The Graud-Jury find the Indictment, eight out of 
nineteen diſſenting. ib. 


The Priſoner's Conſe object, that the Bill was ub. 
ound ly twelve Men; the King's Counſel anſwer, 

that the Indiftment being deliver d into the Court, 

fien'd by the Fireman Billa vera, there could be no 


Aver ment againſt a Record. _ nl th 2D. 
- Whether the Grand Jury may ſend for other Evidence 
than is produc d on the part of the King. . 
The Indiłimem. 558 
The Pr gener deſires t Nuo Clerks to take Mi tuntes, but 
is dem d. ib. 


Objection made by the Priſoner”s Counſel, that the Pre- 
cept to ſummon the Petit-Jury was not under the 
Hands and Seals of the Commiſſioners ; wherenpon 
the Court adjourn'd, and another Precept was a- 


warded. Aa, 559 

He plead Not Guilů i. 50560 
His Tryal begins. 1 
The Priſoner conviftet. 568 
He moves in Arreſt of 1 rel rn ib. 
Sentence paſi d on him as a Traptur. 578 


BAYNTON, Sarah, Vol. IV. 581. ſee . 
* Edward, Vol. II. 31. oft an 
1 1 
E 1A Jerome, Vol. I. 116. Gr Abington 
A 3 'f 
BARNARDISTON,; S/ Samuel, Bart. his Tryal 
upon an Information or a Miſdemeauor, the 14th 
February, 36 Car. 2. 1683. Vol. III. 312 
Upon Oath. made of his being ſick, his Recagnixanceè is 
reſpited, and be is admitted to plead by Attorney. ib. 
' The Information for ſcandalixing the Government in 
' ſeveral» Letters or Libels written- to his Correſpo::- 
dem, uherein he endenvours to perſuade them, that 
thb Plot againſt the King and the Duke, of which 
y Lord Ruſſel, N &Cc. had been convicted, 


une A Sham, 4 ib. 
T Chief Fuſtice's ob ſer ations on the Evidence. 320 
* T he Defendant is convicted. 


BERRY; Henry, Vol. IL 214. ſee Green Goal. 
BETHEL, Slingsby, Eſq; * l. 78. * Pil. 
kington al. 
BIGAMY, fee Marriage. 


14 


oh "BILLS 


BILLS of Attainder, ſee Attainder. 
BISHOP of London, Proceedings againſt him before 


BISHOPS, Sven, their Tryal. 
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the Lords Commiſſioners for Ecclefiaſtical Affairs, 
&c. 2 Jac. 2. 1686. | Vol. HI. 693 


T heir Commiſſion. | ib. 
T he King's Letter to the Biſhop of London to ſuſpend 

Dr. Sharp. 695 
The Bifhp's Anſwer to my Lord Sunderland, ſent by 

Dr. Sharp. ib. 
Dr. Sharp's Petition to the King. | ib. 
T he B ſhop of London ſummon d before the High Com- 


miſſtoners. 696 
Demands a fight of their Commiſſion,but is deny d it. ib. 
He is allow'd a Week's time to prepare for his De- 

ib. 


Fence. 


A fortnight longer allow'd him. | 697 
He inſiſts he ought to be try d by his Metropolitan and 
Suffragans. 1b. 
Hy Proteſt. | ib. 
The Defence made by his Counſel. 698 
His Sentence of Suſpenſion. 699 


BISHOPS. Inpigning their Authority adjudg'd to be 


an impugning the Queen's Authority in Cauſes Ec- 


ciefiaſtical. Vol.I. 151 
Archbiſhop refufing to conſecr te one eleſted Biſhop, in- 
curs a Præmunire. 390 


Biſhops derive their Power in Temporal: from the 
Prince, but in Matters purely Spiritual from Chriſt, 
tho they may not exerciſe their ſpiritual Power 


without leave of the Prince. 422 


The Title of Holineſs given the primitive Bihops. 


410 
Epiſcopacy Jure Divino. ' 454 
A Schiſmatick may not be a Witneſs dgainft his 
Biſhop by the Civil Law. 472 
The Biſhops excluded from fitting in the Houſe of 
Lords by Aft of Parliament. 864 
Biſhops may vote in Matters previous to the Tryal in 
Capital Caſes. Vol. II. 200, 593 
Vol. III. 729 
They are brought by Habeas Corpus from the Tower 
to the King's Bench-Bar, the firſt Day of Trinity- 
Term, 1688. ib. 
The Return of the Habeas Corpus read, in which is 
recited the Warrant for their Commitment. ib. 
Mr. Attorney prays the Information may be read. ib. 
The Biſhops Counſel move they may be diſcharg'd be- 
fore it be read, for that they were not legally com- 
mitted. | 730 
1ſt, Becauſe the Return ſays they were committed by 
the Lords of the Council, but not in Council ; and 
that the Lords have no Power to commit but in 


Council. 731 
2dly, That a Peer cannot be committed for a Miſde- 
meanour. 732 


Rul'd that every Commitment ſhall be preſum'd to be 


purſuant tothe Power of the Perſons committing.736 


if the Proceſs whereby one is brought into Court be 
legal, the Party cannot be charg d with an Infor- 
mation. „ 
But if he come imo Court by legal Proceſs, he may be 
charg'd with an Information for another Matter. 1b. 
A Peer may be committed for Treaſon, Felony, or 
Breach of the Peace. 738 
The making a ſeditions Libel deem'd an actual Breach 
07 the Peace. 740 
Rid that the Information ſhould be read, and it was 
read in Latin. 741 
The Declaration for Liberty of Conſcience recited. ib. 
Order of Council for the reading and diſtributing of it. 
744 
The Biſhops Petition. 745 
Vol. IV. 


Mr. Attorney prays, the Biſhops may plead to the In- 
formation. | Vol. III. 745 


The Biſhops Counſel inſiſt on an Imparlance. ib. 


e one appears upon a Summons, he ſhall have an 
Imparlence ; but if he comes in in Cuſtody, or on a 
Recognix ance, he ſhall plead preſently. 7471, 748 

In Capital Caſes, the Party accus'd muſt plead pre- 
ſently. 749 
Rul d that my Lords the Biſhods plead immediately. 


753 

They offer a Plea in Paper, being the Subſtance of 
what their Counſel had already infiſted on. ib. 

T he Plea ts rejected as frivolous, and they are or- 
der d to plead over ; whereupom they pleaded Nos 
Guilty. . 75 6 
The Court direfts 48 to be return d on the Jury, and 
the Jury to be ſtruck in preſence of the Attorneys on 
both fades. 757 
The Archbiſhop enters into a Recogniz.ance of 200 1. 
and the other Biſhops in 100 1. each for their Ap- 


pearance. ib. 
The Tryal comes on, Friday the 29th of June, 1688. 
58 

The Names of the Fury. | q b. 
Mr. Attorney ſtates the Caſe, and opens the Evidence 
for the King. 759 


The Declarations under the Broad Seal given in Evi- 
dence. | 761 
Proof is infiſted on that they were the ſame with the 


printed Declaration. 762 
The Biſhops Hands to the Petition attempted to be 
prov'd. 63 


7 
Similitude of Hands, whether Proof of a Man's 
Hand-writing in criminal Matters. 


767 
And if it be, whether the Witneſs himſelf be Fudge of 


the likeneſs, or whether ſome of the Party's Writing 
ought to be produc'd in Court for the Fury to judge 
ib 


it. . 

The Court divided about the Sufficiency of the Proof, 
and directed the King's Counſel to produce other 
Proof of the Biſhops Hands. 770 
Mr. Blathwait depoſes, they acknowledg'd their 
Hands before the Council. x 771 
The Biſhops Counſel examine My. Blathwait if the 
King did not promiſe that their owning their Hands 
ſhould be no prejudice to them. 773 
He depoſes that the King made no ſuch Promiſe. ib. 
The Petition not prov'd to be fram'd in the County 
where the Offence was laid ; and Matters of Crime 
being local, it was inſiſted, that the Defendants 
muſt be preſum'd to be innocent. 775 
Held not neceſſary to inſert the whole Petition in the In- 
formation. | 776 
— a Libel into the Poſt, adjudg'd a Publication 
of it. 778 
The owning their Hands before the Council, did not 
amount to a Publication ; but had the Witneſſes been 
poſitive that the Biſhops own'd that this was the 
Paper they deliver'd to the King, it was agreed that 
would have been a ſufficient Proof of their publiſh- 
ing it ; but the Witneſſes not being poſitive in this, 
it was held they had fail d as to their Proof of the 
Publiſhing it: Whereupon the People ſhonted. 783 , 
8 


The Lord Sunderland depos d, that the Biſhops ap- 
ply'd to him, to aſſiſt them in delivering their Pe- 
tition to the King, whereupon the Court were of 
Opinion there was ſufficient Proof of the Pub- 


The Biſhops Connſel enter upon their Defence, and in- 
ft that the Petition is no Libel. 792 


Tiiiii That 


| 
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That it is the Subjets Right to petition. Vol. III. 792 
They bew that the King cannot diſpenſe with the 
Laws. 794 
Aud that the Biſhops were under a neceſſity of Peti- 
tioning, being commaiided to diſtribute the Decla- 
rations. | ; 1b. 
That it was allowable to ſay, the King was miſtaken 
in the Law; and that this was daily practis'd in 
relation to his Grants. - 795 
The Defendants produce a Record, wherein it appears, 
that the Commons impouer d K. Rich. 2. with 


the _ of the Lords, to ſuſpend the Statute of 


Proviſors. ä 797 
The Journals of the Houſes of the Lords and Commons 
produc d in Evidence. 800 
Iherein are the Addreſſes of the Commons to King 
Charles 2. againſt the Diſpenſing Power, and the 
King's Anſwers. 1b. &c. 
King Charles cancels his Declaration for ſuſpending 
the Penal Laws, and declares it ſhall never be drawn 
into Example. 806 
The Commons Addreſs on K. James's claiming the 
fame Power after Monmouth's Rebellion. 807 
The Caſe of Thomas and Sorrel in relation to the 
Diſpenſing Power, cited by Mr. Sommers. 809 
The Attorne)-General replies, that the Inſtances they 
Have produc'd are Evidences againſt them, being 
only of Matters tranſacted in Parliament. 810 
That it may be a Libel, tho the Fuits are true. 811 
That the Biſhops ſhould have acquieſc'd under their 
Paſſive Obedience till the meeting of a Parliament. 


1b. 
That the Law interprets the thing to be malicious aud 
editions, if it be illegal. ib. 


AV. Sollicitor denies that the Subject has a Right to pe- 


tition out of Parliament concerning Matters of 
Government . 812 
He inſiſts that Votes and Addreſſes are not Evidence, 
and cannot be ſtil d Declarations in Parliament. 814 
That the King may make Conſtitutions in Matters Ec- 
cleſiaſtical. ib. 


And that the Biſhops denying that Prerogative, was in 


Diminution of the Prerogative, as laid in the In- 
formation. | 1b. 
The Chief Juſtice holds it lawful to petition, but not 


in that reflecting Manner as in the Petition. 
| ; 816 
The Petition of the City of London againſt diſſolving 
the Parliament adjudg'd a Libel. 817 
The Chief Juſtice direłis the Fury, and is of O- 
pinion wih Mr. Juſtice Allybone, that it was a 
Libel. | 818 
Mr. Juſtice Holloway and Mi. Juſtice Powell de- 
clar'd it was their Opinions it was not a Libel. 
819 


Mr. Juſtice Allybone cites a Caſe in the Time of 


K. James 1. where it was adjudg'd a Miſdemeanour 


to petition the King to put the penal Laws in execu- 
tion. 820 
Bit was anſwer d, the reaſon of that Judgment was, 
becauſe they threatued, that unleſs their Requeſt 
was granted, many thouſands of the King's Sub- 
jets would be diſcontented. 


10. 
Ju Court permit the Fury to ſend for Wine. ib. 
The Ju are not allow'd to have any Papers uit 


them, but what are under Seal. 821 


They are kept together all Night without Fire or 


Candle. ib. 


E Biſhops are acquitted; whereupon the People 


Hot, ard a Gentleman is committed for it, but 
lead again. 1b 


BLAGUE Cap. William, Is T;yal for Fg, Tas 


ſon the 13th Day of July, 35 Car. II. 1682. 

5 Vol. III. 667 

There being but one Witneſs that ſwore the Treaſon bo- 
ſiti vel) againit the Priſoner, the Chief Jaſtice di- 
refed the Fury to acquit him, which they did. 172 
My Lord Ruſſel being called to his Sentence, objected 
that the Evideace did net prove the Treaſon laid 
in the Iudiciment, viz. a Conſpiracy againſt the 
King's Life, but only a Conſpiracy to levy War, 
which was not Treaſon. The Court replied the Ju- 

ry had found it, and the Court could not intermed- 
dle with the Evidence afterwards ; and Sentence 
was pronuunced upon him as uſual ia Caſes of High 
Treaſon. See — Ruſſel'⸗ "#7 * = 


Sentence paſſed upon Walcot, Hone, and Rous. 


BLASPHEMY, ſee Naylor James. 
BOOKS, ſee Libels. | 
BOROSKI George, Vratz Chriſtopher, Stern 


| 174 
Vol. I. 796 


John, and Coningſmark Charles; tried for the 
Murder of Thomas Thynn Eſq; the firſt three 
as Principals, the laſt as Accefſary before the Fat, 


Feb. 28. 34 Car. 2. 1681. Vol. III. x 
The Priſoners being Foreigners, an Interpreter ſworn. 
ib 


Indicted as of the Pariſh of St. Martins, as wel all 
the Principals as the Accefſary, in one Iudicti ment. 


Io ib.& 2 
The Subſtance of the Indiftment interpreted to the 
Priſoners in their own Language. 2 


The Court demand if they would be tried after the 
manner of the Engliſh ; to which they aſſent, and 
plead Not Guilty. | ib. 


They demand a Fury of half Foreigners, and half 


Engliſh, which is granted. 3 
Alſo that there be no Friends or Relations of the De- 
ceaſed upon the Fury, which is granted. ib. 


Coningſmark demands a Fury of Quality; agreed 


they ſhould conſiſt of confiderable Merchants. ib. 

The Court deny to try him diftinflly from the reſt. 

| ib. 

He is denied further time to prepare for his Tryal. ib. 

A Copy of the Pannel dem d him, but allow'd to look 
on the Pannel. 


4 
They defire that none of the Foreigners on the Jury 


be Roman Catholicks ; granted. ib. 


The Court direct that firſt an Engliſhman and then 
a Foreigner ſhould be called and ſworn. ib. 
A Foreigner challenged for the King, and the Counſel 
infif? they need not ſhew Cauſe unleſs they want Ju- 
ry-Men, ib. 
The Court inform the Priſoners they may challenge 
all the reſt, and ſo compel the King's Counſel to 
ſhew Cauſe. ib. 


Priſoners defire that thoſe that are challenged ſpould 


not come near thoſe that are ſworn, and granted. 5 
The Evidence interpreted to thoſe Aliens upon the 
Jury, by Interpreters ſworn for the purpoſe. 7 
he Coroner examined that ſat upon the Body. 9 


Type Juſtices who took the Examination of the Priſo- 


ners are not alloued to read the Examination as 
Evidence. ib. & 11 
The Examination of one of the Witneſſes before the 
Privy Council ſhewn him to refreſh his Memory at 
the Tryal. | I3 
The three firſt found guilty. 34 
Coningſmark being acquitted of being Acceſſary to 
the Murder, the Court order him to enter into 4 
Recognixance, with three Sureties, to appear next 
Seſſions, and anſwer any Appeal, if brought. 35 

| | Sentence 
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King of Scots, Vol. I. 51 

The Indiftment againſt him. 63 

No Proſecutor appearing, he is acquitted. 64 

BOUCHIER James, His Tryal for High Treaſon, 

for going into France, and returning without Li- 

cence, Feb. 28. 1703. Vol. IV. 636 

He confeſſes the Indittment, aud receives Sentence. 
6 

BRADDON Laurence, and Speke Hugh, ried 

for a Miſdemeanour, Feb. 7. 36 Car. 2. 1683. 

Vol. III. 267 

The Information for endeavouring to make People be- 

lieve that the Earl of Eflex was murdered by thoſe 

to whoſe Cuſtody he was committed ; and for pro- 

curing falſe Witneſſes to prove it. 268 

Edwards depoſes that his Son reported he ſaw a Ra- 


zor thrown out of the Window where the Earl of 


Eſſex lodged in the Tower. 274 
Edwards the Son depoſes that the Story he had told 
of the Razor was all falſe. 277 
Dr. Hawkins's Son proves the Story of the Razor to be 
all falſe. 3 279 
The Information read which Mr. Braddoti procured 
. young Edwards to ſign. 281 
The Counſel for Mr. Braddon and Mr. Speke en- 
ter upon their Defence. 285 
Where one has Counſel allowed, he ought not to ſpeak 
himſelj. | 287 


None of the Witneſſes can tell from whom they had 
the Report in the Country of my Lord Eflex's 
Death, which they teſtified they had heard before 
he died. | 296 

Bomeney, who had been Gentleman to my Lord Eſ- 
ſex fix Tears, and attended him in the Tower when 
he died, gives Evidence that my Lord of Eflex cut 
hi own Throat. 300 

The Warder, the Centinel at the Door, and Captain 
Hawly, the Maſter of the Houſe, depoſe to the 
ſame effect. 301, 302, 303 

The Chief Juſtice's Obſervations on the Evidence. 

| 304 

The Defendants are convicted. 310 

Their reſpective Fines are ſet. | 312 

BREWSTER Thomas. Vol.I. 968. See Twyn, 


| & al. 

BROADWAY Giles. Vol. I. 268. Se Audley 

Lord. | 
BROMWICH Andrew, His Tryal at Stafford A 
ſizes for High Treaſon, Auguſt 13. 31 Car. 2, 
1679. | Vol. II. 405 
Some of the Furors diſcharged for being thought Po- 
piſhly affected. | We 
The Indictment, for that being a Subject of this Crown, 
he took Popiſh Orders and refided in England. 


406 
Evidence of the Priſoner's adminiſtring the Sacrament 
after the Popiſh manner. 1b. 


The Chief Juſtice diretis the Jury, that if they be- 
lieve the Priſoner to be a Prieſt from the Circum- 
ſtances, they might find him guilty, tho there were 
not two Witneſſes that ſwore it poſitively. 408 

The Priſozer convitted. ib. 

BROOKS Nathan. Vol. I. 958. Se Twyn & 


al. 
BI.UCKLIE John. Vol. IV. 706, See Green, 


Kal. | 
BUCKNER William. Vol. I. 273. fee Prynn. 


& al. 
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Sentence prouuunced oa Borosky, Vratz, and Stern. 
| Vol. III. 36 
BOTHWELL James, tryed for the Murder of the 


BUGGERY. The Perſoa proſtitutiug himſelf adjudg'd 
guilty of Felony. Vol. I. 272 
Emiſſion without Penetration in the Attempt, ad- 
Jug d the Offence was compleat ; and ſo in a 

ape. 
BULLS. 507 
BURGLARY. Where one comes into a Huſe by day, 
the Doors being open, and opeus the Door to get out 
at Night, tis Burglary. See Turner's Tryal. 

. Vol. I. 101 
meh. James. Vol. IV. 706. See Green, & al. 
Y George, His Tryal for High Treaſon, in 
accepting Popiſh Orders, at the Aſſizes for the 
County of Derby, July 25. 33 Car. 2. 1681. 


V 
Zis Arraignment. _— 745 


. ; 8 : 
The Priſoner infifts he has a Habeas Corpus to 
remove him to the King's Bench, and could not 


1. tried in the Country. ib 
e Court rule that the Grand Havi ! 
the Bill, he muſt be try d here, * 1 5 
The Indiftment. ib. 
The Kings Counſel open the Indiiment, and the Evi- 
dence. 805, 749 


Busby objects that he is an Alien, and fo not with- 
in the Statute against taking Popiſh Orders. 808 , 


3 
The Act for naturalizing the Children of Subjelts 


' born in foreign Countries during the late Rebel- 

lion read, ib. 

Evidence of the Priſoner's oſſiciating as a Prieſt. 
809, 

Mr. Baron Street directs the Jury. — : : 5 


Tells them that the officiating as à Prieſt is - 
cient Evidence of his being in Orders. 1 * 
Busby is convicted, and Sentence paſſed upon him. 


b. 
BUTLER, alias Strickland, Mary; Her T;yal for 
Heger) at the Old Baily, the 12th of Ocober, 


II W. 3. Vol. IV. 
The Indictment. . 
The Evidence againſt the Priſoner. 446 
The Bond produced. | 447 
The Priſoner's Counſel enter upon her Defence. 448 
The Priſoner's Witneſſes call d. ib. 


The Priſoner convicted, and Sentence paſſed. 450 


C. 


4 Univerſity ; the Proceedings againſt 
them, 3 Jac. 2. 1687. Vol. III. 700 
The King's Letter to them to give Father Francis, a 

Monk, his Degree without adminiſtring the Oaths 


to Him. | | ib. 
They refuſe to admit him. ib. 
A ſecond Letter to the Univerſity. ib. 
The Univerſity apply to the Duke of Albermarle, 

therr Chancellor. 701 
The Vice-Chancellor and Senate ſummoned before 

the High Commiſſion. | ib. 
The Perſons deputed by the Senate to attend. ib. 
They have time allowed them to anſwer. 702 
Their Auſwer. | : ib. 
Their Hearing. | 703, &c. 


The Court decree that the Vice-Chancellor ſhall be de- 
prived, and that he ſhoul1 be ſuſpended from his 


The Senate are diſmiſſed with a Reprimand, 707 
And 
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Aid ordered to ſend up Copies ef their Statutes. ib. 


Balderſon elecled Vice-Chancellor. 708 
CAREW John. Vol. I. 858. See Regicides. 
CARR Frances, fee Somerſet Counteſs. 

CARR Robert, ſee Somerſet Earl. 
CARR, Henry, his Tryal for a Libel reflecting on 
the Fuſtice of the Nation, at Guildhall, London, 


July 2, 1680. Vol. II. 554 
The Information. Gy ib. 
A Tales pro defectu, jur. 555 
A. Recorder s Speech at the opening the On 
| 5 101d, 
The Evidence. 556, 557 


Sr Francis Winnington of Counſel for the Defen- 
dant obferves from the Evidence, that the indivi- 
dual Paper mention d in the Information is not 
prov d to be the Defendant's. 558 


2dly, That admitting it be his, it is not prov'd to 4 


done malici 


—.— } 
T he Priſoner calls Witneſſes to ſhew he was n.. 
1 


to the Government. 
The Lord Chief Juſtice in his Direction to the Jury, 
fhews his Refentment at the Noiſe and Humming the 
Party made in Court. | 560 
He tells the Jury, they were not to expeti ſuch ſtriti 
Proof in this as in comnion Matters. a; 
That preſumptive Evidence is often taken even in ca- 
ital Matters. 561 
That it had been reſolvd and ſubſerib d by all the 
Judges, when his Majeſty demanded their Opinions 
concerning the Regulation of the Preſs, that to print 
or publiſh News-Books or Pamphlets of News, was 
illegal, and diſcover d a manifeſt Intent to the breach 
of the Peace. | ib. 
Tha if there were no Scandal in it, the Author ought 
20 be convicted for publiſhing fuch Books without 
Authority, that alone being illegal. ib. 
E cenſures the Folly of the The in being ſo fond of = 
| Papers. ib. 
90 it was ridiculous for the Author to hope a 
Court of Fuſtice would not underſtand what he de- 
fan d all the reſt of the World ſbould ER 
| | | ib. 
That if the Jury found him guilty of the Fact, the 
Court would judge whether it implyd Malice. ib. 
And the Jury were not to trouble themſeFves 4 
that. | ib. 
That the Jury by finding the Defendant guilty, do not 
tale it upon their Oaths abſolutely that he was the 
Author, but that they believe him to be the 2 
25 ib. 
De Jury withdrew, and after an Hours receſs, bring 
the Priſoner in Guilty. ib 


ID, 
CASTLEMAIN, Earl Roger, his Tryal for High 


Treaſon, 32 Car. 2. 1680. Vol. II. 513 
Tadictment for High Treaſon in conſpiring the Death of 


the King, the Subverſion of the Governizent, Re- 
7} 


ligion, &Cc. : b. 
Oatesꝰ Evidence of ſeveral Letters ſent and receiv'd 
y my Lord Caſtlemain about the Plot. 515 
Oates's Voyages to Spain and Flanders. 516 


Oates's Evidence of a Divorce between the Lord 


Caſtlemain and Barbara Dutcheſs of Cleave- 


land. 519 


Dangerfield call d as a Witneſs for the King. 520 


Sixteen Records of Conviction againſt Dangerfield for 
a Cheat, | 521 
Dangerfield admitted to be ſworn. 


pq 
He depoſed that my Lord manag'd the St. Qmer's 
W:rneſſes. f ib. 


Mentions a Sham-Plet. Vol. II. 524 
Depofes that my Lord was angiy with him becauſe he 

refus'd to kill the King. 525 
The Lord Caſtlemain enters upon his Defence. ib. 
Records of Dangertield*s being outlaw'd for Felony, 


and ſeveral times pillory'd for Cheating. 529 
Mrs. Cellier's Evidence of my Lord's ill Opinion of 

Dangerfield. 530 
The Lord Chie Juſtice directs the Jury. 531 


My Lord Caſtlemain acquitted. 


5 
CASTLEMAIN, Ear! Roger, the Proceedings in 5 
Houſe of Commons againſt him, 1 W. & M. 1689. 


£7 \ Vol. HI: 843 
Charg d with going Ambaſſador to Rome, and for 
fitting in Council not having taken the Oaths. ib. 


He anſwers that there was no Law againſt going to 


Rome, and he might not difobey the King's Com- 
mands, | <2 
That he tranſafted nothing there concerning Religion, 
and fhews how ſerviceable he was to the Engliſh 
Merchants while he reſided at Rome. 844 
As to his fitting in Council, the Judges were of Opinion, 


the King might diſpenſe with the Oaths. 845 
Complains he was illegally impriſon'd at the Revolu- 
tion. ib. 


He is committed to the Tower by Order of the Houſe 
of Commons, and confin'd cloſe Prifoner. 846 
He moves for a Habeas Corpus, and is admitted 
to Bail. ib. 


CAUSE, ſee Action. | 
CELLIER, Elizabeth, her Tryal for High Treaſon, 


june 11, 32 Car. 2. 1680. Vol. II. 5 
T he Indictment for conſpiring the Death of the King, 
and endeavouring to throw the Plot upon other 


People. | ib. 
Gadbury the Aſtrolager Evidence. ib. 
Briſcoe / Evidence. 552 
Dangerfield' Pardon adjudg'd defective by the Court 

as to the Outlawry of Felony. 553 


Mrs. Cellier is acquitted. 


s. C : ib. 
CELLIER, Elizabeth, her 7ryal ar the Old-Baily, 


September 11. 3 2 Car. 2. 1680. for a Libel. 

q | £5 „ Vol II. 572 
The Indictment for writing and publiſhing a Libel call'd, 
Malice defeated, reflecting on the King, the Pro- 
 teftant Religion, the Government, Magiſtrates, 
King's Evidence, and the Juſtice of the Nation. 


Particularly it charges the Murder of King Chit: 
on the Principles of the Proteſtant Religion; the 
Proſecutors of the Popiſh Plot as Enemies to the 
Crown ; charges the Government with uſing Racks 
and Tortures to compel Prance and Corral 10 
commit Perjury ; ſays that it is dangerous to ſpeak 
Truth, and meritorious and gainful to give falſe 
Evidence. 574 

John Penny gives Evidence of his buying the Book of 

her, and her owning her ſelf to be the Author. 
575 


Downing the Printer*s Evidence of his printing part 


F the Book to fol. 22, by Mrs. Cellier's Di- 
rections. 3 
Stephens? Evidence of her acknowledging her ſelf the 
Author, and that ſhe dictated the Words to an 
Amannenſis. 577 
Fowler depoſes he bought two Books of her, and at- 
teſts it was all falſe that was in the Libel concerning 
his being. at Newgate with ſome great Lords, and 
the Threats and. Promiſes that were us'd to Corral 
—_ e ib. 
2 


Cc 
C 
C 
C 
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His Evidence that Corral ſaid, be faw Sir Edm. 
Godtrey's Body in a Sedan, and they would have 
had him taken the Body into bis Coach. Vol. II. 578 

The Book and the Indiftment cempar d in Court. 

579 

Prance depoſes he was never tortur'd, but was very 
well us d in Newgate. ib. 

Corral's Wife depoſes, that ſhe was not ſuffer d to 
ſee her Hushand in Newgate ; that he had Holes 
in his Legs when he came out, and was in dauger of 
being ſtarv d there. $80 

M. Cellier complains ſhe had not time to get her 
Witneſſes ; and urges in her Defence, that if ſhe 
had offended, tuas ignurantly, for that ſhe appre- 


hended it laufil in publiſh what others told ber 
581 


75 induce the Court to be merciful, ſhe ſhews the Ha- 


z.ards ſhe had ran to ſerve his Majeſty, and that ſhe 
Ja a Father and a Brother both in one Day in his 
Service. | ib 
Nr. Baron Weſton direct the Jury; he tells them, 
that to torture Criminals was illegal, and never us'd 
in England ſivce Campion the Jeſuit was put upon 
the Rack in the 20th Tear of the Reign of Queen 
Elizabeth. 582 


The Jury deſre to have the Book with them out of | 


Court, but are told they could have no Papers out of 
Court, that were not under Seal, without the Pri- 


foner*s conſent, which ſhe refus d. 583 
The Fury _ a little time return'd, and brought the 
Priſoner in Guilty. 584 


Mrs. Cellier is committed, and carried Priſoner to 
Newgate. + 
Monday, September 13, 1680. Ms. Cell ier being 
brought into Court, Mr. Recorder, Sir Wye 
efferies, prozounc'd Judgment on her. ib. 


CHALLENGE. No Challenge to a Peer. Vol. I. 164 


Juror challeng d for having prejudg dithe Cauſe. Vol. l. 
324. Vol. IV. 184 


Where a Furor, has a peſſibility of an Intereſt in the 
Cauſe, good Cauſe of Challenge. Vol. I. 502 


Nene may aſſiſt the Priſoner in his Challenges. Vol. I. 


. 601. Vol. IV. 105 
NV peremptory Challenge but in Capital Caſes. Vol. II. 


254 
The King need not ſhew Cauſe till the Pannel is gone 
through. Vol. II. 744 


Contra. Vol. III. 4, 52, 869. Vol. IV, 407 
Challenge to the Array. Vol. III. 80 


Chalenge for want of Freehold in the City, not allow'd. 


Vol. I. 135 

No Challenge can be to the Favour againſt the King. 
| Vol. III. 235 

T he having been upon the Grand-Jury held to be a 
good Cauſe of Challenge. Vol. III. 379 
That a Juror has given a Verdict agaiuſt another in 
the ſame Indictment, no good Cauſe of Challenge. 
Vol.IV. 141, 175 


CHARNOCK, John, Vol. I. 116. ſee Abington 
| & al, | 
CHARNOCK, Robert, Vol. III. 52. ſee Grey 


Lord, & al. 


CHARNOCK, Anne, Vol. III. 52. ſee Grey 


Lord, & al. 


CHARNOCK Robert, King Edward, aud Keyes 


Thomas, their Tryal for High Treaſon in conſpi- 
ring to aſſaſſinate King William, March 11. 8 
W. 3. 1695. | Vol. IV. 1. 


Charnock inis on the Equity of being allow'd Coun- 


75 a Copy of the Indici ment, &c. according to the 

ate Act, which was then eo take place in a few 

Days, but is deny'd. 2 
Vol. IV. 


The Ingiftment read in Latin twice. Vol. IV. 3 
The Priſoners agree to join iu their Challenges, that they 
may be try'd together. | ib. 
The Priſoners defire one Witneſs may nut hear what 
another depoſes ; granted. 9 
Porter's Evidence of the defigu'd Aſſaſſination. 10 
hy nag Defence, and Remarks upon the Evi- 
ence. | 22 
Charnock's Exceptions to the Frame of the Indiftment. 


| 35 
Sentence paſs'd on the Priſouers. 36 
CHURCH. The Church to determine what is true 


Dottriue, and not the Parliament. Vol. I. 474 


The Clergy had a Power heretofore of grauting their 
own Subfadies. Vol. I. 290 


 CLARENDON, Earl, Edward, the Proceedings 


againſt him on an Impeachment by the Commons, 
19 Car. 2. 1667. Vol. II. x 


2 he Heads of the Commons Charge agaiuſt the Earl 
* Kren | | 3 
o d that the Muſe had ſufficient 10 jm 
peach the Earl: 1 i ff a * * 
Reſolv d to impeach him of High Treaſon on the 16th 
Article, for betraying his Majeſty's Counſels to his 

I 


Enemies, 


Mr. Edward Seymour carries up the Impenchment in 


general terms, _ | ib. 
The Lords refuſe to commit the Earl, becauſe the Im- 
peachment was for Treaſon in general. ib. 
The Commons a that a Peer ought to be committed 
on a general Impeachment. 12 
A 7 age from the Lords, that the Earl was uit h- 
raum. | 18 
The Earl's Petition to the Houſe of Lords communica- 


ted to the Commons. 20 


He inſiuuates that hs Eſtate was not ſo great as repre- 
I 


ſented. | 
And that he was not Author of thoſe Counſels he was 
charg d with. | 5 " 
His Petition voted ſcandaloms and ſeditions. 21 
A Bill brought into the Houſe of Lords for the Earl's 

Baniſhment. 22 
The Commons agree to the Bill for his Baniſhment. 25 
Articles of High Treaſon exhibited againſt the Earl in 

the Houſe of Lords, by the Earl of Briſtol. 26 
Reſolv'd by the Judges, that theſe Articles did not 
contain any Treaſon. 25 28 
In which Reſolution the Lords concur. 


| 30 
CLEMENT, Gregory, Vol. I. 866. ſee Regicides. 
CLERGY. 4 Woman could not have the Benefit of 


Clergy. Vol. I. 993 
One coruicted of Felouy, and admitted to bis Clergy, 
is reſtor d to his Credit. Vol. II. 522 


A Peer who has his Clergy, not to be burnt in the 
Hand. | 

Action lies for charging a Man with a Crime after he 
has had his Clergy, or a Pardon. Vol. IV. 38: 


Tie King might pardon the Burning in an Appeal. 


81 

A was vot to be burnt in the Hand. 382 

T he Original of Clergy, aud how it came to le ex- 

tended to Laymen. 383 

Burning as well as Reading was neceſſary to reſtore a 
Man to his Credit | 


F | 3 
COKE, Peter, his Tryal for High Treqkes at the O15 


Baily, May 9. 8 W. 3. 1696. Vol. IV. 174 
The Inditment for campaſſing the King's Death, and 
adhering to the King s Enemies. ib. 
The Overe- Acts, conſulting aud agreeing to promote an 
Invaſion and Inſurrection, and ſending Charnock 
to invite over foreign Troops, and providir,; Arms, 
ib. 


&c. 
K kkkkk | The 
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The Tryal put off for want of Jurors. Vol. IV. 177 
The Priſoner's Counſel object, that there ought not to 


have been a neu Paunel, but a Tales awarded. 


| 178 
Exceptions taken to the Indictment. 182 


Evideice of the Priſcner's promoting the Invaſion. 
2 192 


The Lord Ailesbury and Lord Montgomery in - of | 
ib. 


Conſpiracy. 2 | 

T he Priſoner's Defence. 195 
He produces a Record of the Conviction of Goodman, 
ene of the Witneſſes, for attempting to poiſon the 

- Dukes of Grafton and Northumberland. ib. 
And three Witneſſes to prove he was not at the Con- 
1 5 | | 197 
he Priſoner's Counſel object, there ought to le two le- 

gal Witneſſes, and that Goodman was not a legal 

. Witneſs. "G8 
Mr. Sollicitor s Reply to the Priſoner's Defence. 206 
The Priſoner is convifted, and receives Sentence. 211 
COLE, John, his Tryal for the Murder of Dr. Clench, 
Auguſt 31. 4 W. & M. 1692. Vol. III. 951 

The Indiftment, ſee in the Tryal of Harriſon. ib. 
The Witneſs depoſes what her deceas'd Husband told 
Her 9 2 
„ 


955 
ib 


Which is contradicled by another Witneſs. 
Mr. Juſtice Dalben direfts the Jury. 
© The Priſoner is acquitted. _ ; 
COLEMAN, Edward, hi Tryal for High Treaſon, 
_* at the King's Bench-Bar, Novemb. 27. 30 Car. 2. 
.  . Vol. II. 97 
De Priſoner makes no Challenges tothe Jurors. ib. 
Indictment for compaſſing the Death of the King, and 
conſpiring to ſubvert the eſtabliſd d Religion and Go- 
vernment. | Big? | 898 
The Overt-Act, writing to Le Chaiſe to procure the 
French King's Aſſiſtance in it. SIPOL SD. 
The People violently prejudic d againſt the Papiſts at 
thu Time. 1 103 
. Oates depoſes that he carryd the Letters that Cole- 
man wrote into France. | a, 
Oates' Evidence of the Conſult at the White Horſe 
Tavern. 7 Dy 105 
The Defizu of murdering the King communicated to 
— AM Corman. © 3 
Tybe Iriſh in the Conſpiracy. | ib. 
Coleman privy to the Deſign of murdering the King at 
- Windſor, | | „dos 
To the Deſign of poiſoning the King by Sir George 
5 3 
ib. 


Wakeman. 
Coleman's Commiſſion to be Secretary of State. 
Coleman objects that Oates ſaid before the Council, 


he did not know him, and now depoſes he was very 


intimate with him. 108 
Bedloe depoſes he had carried Letters from Coleman 
to Le Chaiſe. 110 
Coleman' Fetters and Papers prov d. „ 
Mr. Coleman's firſt long Letter to Le Chaiſe of the 
* © State of Fairs in England. t 
Penal Laus, how they came to be put in Execution ſo 

© ſeverely in K. Charles's Reign. | 
Le Chaiſe' Letter to Coleman, in anſwer to Cole- 
man's long Letter. 118 
Another Letter prepared by Coleman in the Name of 
'* "tbe Duke.” © 121 
Coleman tels Le Chaiſe they have great Hopes of 


- fubtning the Northern Hereſy. — 132 
M.. Solicitor ſums up the Evidence. 124 
The Chief Juſtice Directions to the Jury. 127 
Coleman i convicted. I 29 

ib, 


Receives Sentence the Day fellowing. 


„ 


Before it is prenounc d, the Chief Juſtice makes a 
Speech to the Priſoner. Vol. II. 130 
Shews him, that he who brings in Popery, conſequently 
brings in a foreign Authority); and that he who en- 
ters on an ill Action, is anſwerable for all the Con- 
ſequences, ib. 
Shbeus him, that there was xo Hipes of Pardon, the 
Nation was ſo alarm d. IR 131 
Mr. Coleman makes a Speech in anſwer to the Chief 
Fuſtice's. | ib, 
Denies any Deſign againſt the King's Life, or to ſub- 
vert the Government. | ib. 
COLLEDGE, Stephen, his Tryal for High Treaſon 
before the Lord Norreys, the Lord Chief Juſtice 
North, Mz. Juſtice Jones, Mr. Juſtice Ray- 
mond, and Mr. Juſtice Levins, at Oxford, Au- 
guſt 17. 33 Car. 2. 1681. by a ſpecial Commiſſion 

| of Oyer and Terminer. Vol. II. 761 
Colledge's Petition to his Majeſty while he was in the 
Tower, that Aaron Smith and Weſt might come 
to him, and that he might have Pen, Ink, and 
Paper, in order to prepare for his Tryal. 760 
An Order of Council that he ſhould have what he pe- 
titioned for. 1b. 
His Petition that he may have a Copy of his Indictment, 
and Counſel, and a Sollicitor 0 him. ib. 
An Order of Council that his Friends and Relations 
may come to him. | ib, 
The Indiftment ſor conſpiring the King's Death, and 
the Subverſion of the Government; the Overt-Acis, 

his providing Arms at Oxford, and declaring his 
Intentions to ſeize the King's Perſon, &c. 761, 

G2 

Notice of Tryal not neceſſary in Capital Caſes. 76 2 
Colledge complains the Papers he had prepar d for his 
Defence were taken from him as he was brought into 
Court, ib. 
The Court tell him they knew nothing of it, but that no 
body had any thing to do to give him Papers, and 

that no one can Tilla for one accus'd of High 

Treaſon, unleſs he be aſſign d by the Court. 763 
He urges, that if he had his Papers, he ſhould offer 
ſome Matter of Law as to. the Sufficiency of the 
Tndiftment ; and ſays the Keeper who took them 
from him, took them under a Pretence of bringing 
them to his Lordſhip. | + "os 

A Perſon ſtanding mute in High Treaſjn, ſhall hav 
Judgment as a Traytor. 765 
One indifted of High Treaſon, for Soliciting for one 
who was accus'd.of High Treaſon. 767 
He objects, that he is indicted with the Addition of 
Carpenter, whereas in truth he is a Joyner; but is 
told, the Law knows no difference between a Car- 
penter and a Joyner. Bs 
Having infiſted ſtrenuouſiy for a long time that he 
might have his Papers again, and the Court per- 
fiſting in refuſing them, at length he pleads, Not 
Guilty. 768 
Having pleaded, he renews his Requeſt for his Papers, 
and the Court command them to be brought into 
Court, that they might peruſe them ; and finding 
Directions in them from a third Hand as to what 
he ſhould inſiſt ou as to Matter of Law, and ſeveral 
Libels upon the Government, they order d them to be 
lodg'd in the Hands of the Sheriff 's Son; and 
that the Priſoner ſhould have recourſe to ſuch of 
them as were neceſſary to his Defence, and might 
tale Copies of them, but not of the Libels : and 
Aaron Smith, the Priſoner's Sollicitor, who brought 
them to him, is made to give Security to attend the 
Court during the Tryal, and to anſwer the Miſde- 
mtancur; 


„„ c 9. #s. wh. 4A _ 


The Chief Juice direfts the Jury. 824 


TIS 4 Oy "MA 
The. Fury have tuo Bottles of Sack at the Bar . 
1 
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' meanour ; and Storkey his other Sollicitor is ſent 


11 into Court. Vol. II. 769, 770 
e Court adjourn till the Ajternocn. ib. 


Mr. North opens the laditiment, and M. Attorney 


the Evidence. 77¹ 
The King's Witneſſes called. " 
They are ordered to be examined apart at the Priſo- 
ners requesF. ib 


Evidence of the Priſoner's affirming the King himſelf 
was concerned in the Popij Plot, and in Godirey's 
Death. ib. 

The Conſpirators give the King the Nickname of Row- 
ley. | ib. 

By rooting out Popery, the Conſpirators mean the De- 


ſtruction of the Church of England. "293 
Ribbons wore by the Conſpirators, with the Words 
No Popery, no Slavery, in them. ib. 


Several Ballads and Libels of the Priſoner's upon 
the Government produced in Evidence againſt him. 

/ 774 
Colledge enters upon his Deſence. 785 
He calls his Witneſſes. 788 
The Chief Fuſtice tells him he muſt not call one Wit- 
neſs to diſprove what another of his Witneſſes had 


depos'd. 792 
Colledge demands of the Court if the King's Coun- 
ſel may whiſper among themſelves. 808 
The King's Counſel call more Witneſſes. ib. 
Cotledge makes his Obſervations on the Evidence. 
| 809 

The Court order him to keep to the Point, and not 0- 
pen things he had no Evidence of. "Ma 
The Fafts may be proved either before or after the time 
laid in the Indictment. 812 


The Priſoner juſtifying the Rebellion of the Parliament, 


was told by the Court they were declared Rebels by 
Act of Parliament. | $16 
The Priſoner's Deſign to aſſiſt in ſeizing the King at 
Oxford, proved by Dugdale and Turbervile. 


| ib. 

Ms. Solicitor ſums up the Evidence for the King. 
| ; 817 
Mr. Serj. Jefferies's Obſervations of the Evidence for 
the King. 821 
Evidence givenof Fas out of the County where the 
Indictment is laid. 822 


| Oates produced as a Witneſs for the Priſoner to invali- 


date the Teſtimony of Dugdale, Turberville, 
and Smith, who were formerly brought to ſup- 
ort his own Credit as to the Popiſh Plot. 823 
at. Serjeant Jefferies obſerves, that notwithiFaud- 
ing the Cry of the Iriſh and Popiſh Evidence a- 
gainſt the Priſoner, the King's Witneſſes were all 
- Proteſtants, and but one f them an Iriſhman. 


ib. 


He tells them, that whoever imagines to depoſe the 

King, or to impriſon him, are in Law guilty of 
. . imagining the King's Death. ib. 
That if one Witneſs gives Evidence of an Overt- Act 
ö Treaſon in the County where the Criminal is in- 


© » difled, and another Witneſs gives evidence of another 
Oxrert-Aci of the ſame Treaſon in another County, 


' theſe are tuo Witneſſes as the Law requires, and 
ſufficient to ſupport the Indictment. 825 
Colledge complains that Mr. Attorney and Mr. 
Hllicitor were an Hour and a half with the rows 

2 


they go out. 


. Colledge #5 convified. ib. 


* 


Judgment is pronounced on Colledge as a Traitor. 
Vol. II. 827 
Heis executed a Fortn'ght after. ib. 
COMMITMENT. .4 Peer impeached for Treaſon 
generally, the Lords refuſe to commit him. Vol. II. 
| Io, 19 
Oe committed by the Houſe of Peers refus'd to be bait: 
ed by the King's Bench. | 68 
The Cauſe of Commitment org ht to appear. 64 
A Peer may be committed for Treaſon, Felony, or a 
Breach of the Peace. | Vol. III. 738 
COMMONS, fee Parliament. 
CONFESSION, ſee Evidence. 
CONT Charles. Vol. III. 1. See Bo- 
roski. 
n John. Vol. IV. 577. See Kirby, 
al. 
CONSULT, ſee Overt-AR. 
CONVICTION, fee Tryal. 
COOK John. Vol. I. 868. See Regicides. 
CORKER James. Vol. II. 355. Se Wakeman, 
& al. & 433. See Anderſon, & al. 
CORNISH Henry, Eſq; Vol. III. 78. Se Pil- 
kington, & al. | 
CORNISH Henry, Eſq; Fernly John, Ring Wil- 
liam, and Gaunt Elizabeth, their Arraignment, 
the 19th of Obober, 1685. Vol. III. 577 
John Fernly indicted for High Treaſon, in harbouring 
and concealing John Burton, a Traitor. ib. 
William Ring indicted for High Treaſon, in har- 
bouring Joleph Kelloway and Henry Laurence, 
Traitors and Rebels. | 578 
Henry Corniſh ſer to the Bar; he objected that he 
had not half a day's notice of Tryal, but was told 
he muſt plead before he could offer any thing. ib. 
be Indittment read, being for High Treaſon, in pro- 
1% to be aiding and aſſiſting to the Duke of 
onmouth, Lord Ruſlel, and others attainted of 
Treaſon. TT 579 
Ring's Tryal comes on. | RT. 
A Copy of the Record of the Conviction of Kelloway 
and Laurence, whom the Priſoner harboured, pro- 
duced and ſworn, and proved he received them be- 
tween the time of the Treaſon committed, and their 
Convittion. - | | | ib. 
Ring's Examination before the Lord Mayor read a- 
ainſt him. | 3582 
Richardſon proves that the Perſons convicted were 
the ſame Perſons that the Priſoners harboured. 


ib. 

The Priſoner in his Defence ſaid, he did not know the 
Perſons ſo harboured were Rebels. 583 
 Fernley's Tryal comes on. 584 


The Record of Burton's Outlawry for High Trea- 
fon, whom the Priſoner harboured, was produc d. ib. 
Burton himſelf an Evidence that Fernley the Priſo- 
ner harbour d him. | ib. 
Burton's Pardon produced to qualify him to be an Evi- 
dence. 585 
Elizabeth Gaunt arraigned. 5 588 
She was indifted for High Treaſon, in concealing the 
ſaid Burton, aſſiſting him to eſcape, and giving 
him 5 I. in Money. ib. 
Ring and Fernley convicted. | 589 
Mr. Cornith moves to put off his Tryal,, having had 
but ſhort notice, and is told by the Court that a Pri- 
ſoner cannot infift upon any notice. 590 
Pen and Ink never allowed the Priſoner, but upon Pe- 


tition. 5 39 
The Court tell him they cannot defer the Tryal, with- 
out the King's Comnſel conſent. | 590 
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Vol. III. 590 
ib 


Mr. Corniſh is ſer gon 

_ Mrs. Gaunt's Tryal comes on. : 
Burton's Account of his Concern iu the Rye-Houſe 
Plot, and of Mrs. Gaunt's afſiſting him to eſcape. 


J91 
Mr. Corniſh's Tryal comes an. 


594 
. Rumfey depoſes he ſaw the Priſoner at the Conſult 


with the Duke of Monmouth, Lord Ruſſel, Oc. 
at Mr. Shepherd's, aud that the Declaration was 

_ wvead to bim, aud he approved it, and ſaid, that 
Poor Iutereſt he had he would join with it. 595 
An Accomplice in Treaſon a good Witneſs till he is in- 
dicted. : | ib. 
Goodenough, who was outlawed and pardoned, al- 
| dawed to be a Witneſs, tho the Priſouer objetted 
nothing could refFore him to his Credit but an 
AF of Parliament, unleſs the Outlawry were re- 
=... ed. : 1 « | 7 0 596 
eno oſes, that talking of an Inſurrec- 

tion, ms Seize the Tower, the Priſoner ſaid he 
would do what he could. ib. 

4 Tryal printed by Authority not admitted as Evi- 
dence. | 500 
A Witneſs examined after the Jury had withdrawn 
and returned. 603 
Shepherd: depoſes the Priſoner was at his Houſe but 
once when the Duke of Monmouth was there, and 
then no Paper was rend to him, for they did not 
tale him to be one of the Company. - 604 
And that he knew nothing of the Den. 605 
 Rumſey ſwears on the contrary, that Mr. Shep- 
ay held the Candlewhile the Declaration was _ 
to him. ib. 
Corniſh convicted, and the Jury find 140 l. due to 
the Priſoner from Mr. Shepherd. 606 
Elia. Gaunt receives Sentence. ib. 
Sentence pronounced upon Ring, Fernley, and Cor- 
: T” — 


nich. 
CORNWALLIS, Lord Charles, his Tiyal for Mur- 


der, 31 Car. 2. 1679. Vol. II. 244 
The Indictment. ib. 
The Fatt ſtated by Mr. Attorney. 246 
Perſons indifted for the ſame Offence and acquitted, 

good Witneſſes. 247 
My Lord's Defence. ib. 


The Counſel urge that my Lord being preſent, and not 


ſbewing he either diſapproved or endeavoured to 
prevent the Murder, ought to be deemed guilty of 
| | ib 


Br” 
That where many are engaged in an unlawful Defign, 


and one of them murder a Man, the ref? are guilty, 


_ tho at a diſtance. | 248 
Where any Queſtion in Point of Law ariſes, it ought 
d be put in the Priſoner's Preſence. ih. 
Many Perſons doing an unlawful Act whereby a Man- 
flarghter enſues, all who are engaged in that unlaw- 
Jul Act are as guilty as the Perſon who kills the 
Man. | 249 
De Priſoner is acquitted. ib. 
CORRUPTION of Blood, ſee Pardon. 
COTTON Edward. Vol. II. 31. See Meſſenger 
Keal. 
CQUNSEL. One may not be of Counſel with a Cri- 
minal in Treaſon or Felony, till he i I ned. 
| Vol. II. 272. Vol. III. 862 
Counſel aſſigned #0 a Peer impeached of High Trea- 


ſon, who are permitted to be in Court and hear the 


| vidence. Vol. II. 614 
Counſel not admitted to argue concerning the Law and 
Courſe of Parliaments. 694 


Coumſel aſſigned a Priſoner can't be diſcharged but | „5 
his Client's Conſent. Vol. II. 712 

A Priſoner ſhall not have any Jaſtructions from 
Counſel, in Writing, or otherwiſe, for the Ma- 
nagement of his Defence in Capital Caſes. 743 
One permitted to adviſe with Counſel, who is accuſed 
of High Treaſon. Vol. III. 133 
3 75 is alloued Counſel, he onght not to ſpeak 
himlſelj. | "WS 
Counſel not to be aſſigned in Trea fon or Felony 6 
argue a Point of Law, but where the Court is in 
* | : +" 6 

Pri ſoner may net adviſe with Conaſel in Capital 
Caſes, unleſs he aſſign ſome Point of Law which 


the Court think fit to be argued. Vol. III. 1002. 

| SES > Vol. IV. 39 
Where the Priſoner may have Counſel, the Court wll 
not be of Counſel with him. I41 


Coumſel aſſigned a Pirate to adviſe with. 453 
COWPER Spencer E/q; Marſon John, Stevens 
Ellis, and Rogers William; their Tryal for Mur- 

der at Hertford Aſſizes, July 16. 11 Will. 3. 
1699. before Mr. Baron Hatſel. Vol. IV. 406 
The Indiftment for ftrangling and murdering Mrs. 
Sarah Stour. ib. 

The Prifontrs agree to join in their Challenges, and are 
tried together. 407 
The Counſel for the King having challenged a Juror, 
and the Pannel being gone through, aud there want- 

ting Jurors, Mr. Cowper defired the Counſel 

for the King might ſhew their Cauſe of Challenge. 

| ib 


ib. 

Mr. Baron Hatſel was of opinion the King's Counſel 
ought to ſhew Cauſe, but Mr. Cowper not inſiſting 
ib. 


on it, another was ſworn. 


Mr. Jones opens the Indictment. 408 
The Witneſſes for the King call 4. 409 
The Phyficians and Surgeons call d, who inſpected the 


Body of the Deceaſed. 414 
The Examination of Marſon (before my Ld Chief 
Juitice Holt) read as Evidence againſt him. 


| 22 
Mr. Cowper enters upon his Defence. 2 3 
He calls his Witneſſes. | 426 


Dr. Garth, Dr. Sloan, &c. examined as to the float- 
ing of a dead Body iu the Water. 429 
Mr. William Cowper's Evidence and learned O- 
ſervations in behalf of his Brother the Priſoner. 
431 

M. Cowper the Priſoner's Attempts to prove b 
further Evidence that Mrs. Stout . gere 


| 433 
Mfrs. Sarah Stout's Letters to Mr. Cowper the Pri- 
ſoner (direfed to Mr. Marſhal.) | as 


1 Cowper atteſts her Fondueſs for his 
Other. | | 
Mr. Marſon, Mr. Stevens, and Mr. Rogers — 
upon their Defence. 440 
Mr. Baron Hatſel direfts the Fury. 443 
All the Priſoners were acquitted. 444 
CRANBORN Charles, his Tryal for High Treaſon, 
Tueſday April 21. 8 Will. 3. 1696. Vol. IV. 


| I 
He was indiffed together with Knightly, La 
and Rookwood, for the Aſſalſinntion; but be- 
fades the Overt- As they were charged with, he 


was particularly charged with carrying a Liſt of the 
Conſpirators Names ſrom one to another. 142 
See the Indidtmem. 98 


The 


. ³˙·ꝛ i Es. AIG a. i. © 


The fox Articles againſt him. Woo 
- A Meſſage to remind their Lordſhips of the Earl's Im- 


Kept Priſoner forty Months without Proſecution. ib 
— direcis the Attorney-General to conſent to } 
beim bailed, and yet reſus d. ib. 
Appeals and Writs of Error and Impeachments, need 
nut be begun de novo on calling of a new Parlia- 
zent, bur remain inthe ſame State they were at the 
Dolurion of the ol. 

Bim inferiour Courts may proceed to grant Execution, 
Vol. IV. 
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The Priſuner's Irons order d to be taken off during the 
_ Tryal. | | Vol. IV. 135 
Exceptions taken to the Indiftment after Plea pleaded. 
ib. 

| 136, &c. 
Evidence of the Priſoner's carrying a Lit of the Con- 


Five Exceptions taken to the Indifiment. 


ſpirators from the one tothe other. 144, 147 
The Defence made by the Priſoner's Counſel. I50 
He is convicted. 


153 
CURTIS, Mary, her Tryal for e a Libel a- 


gainf the Government, refletting chiefly upon my 
Lord Chief Juſtice Scroggs, 32 Car. 2. 1679. 
| Vol. II. 481 


Se ſubmits, and is convicted. ib. 


. 


ANBY, Earl Thomas, his Tryal on an Impeach- 
ment for High Treaſon before the Houſe of 
Lords, the 23d of December, 30 Car. 2. 1678. 

Vol. II. 165, 193 


peachment, and that he might be committed. 194 
A Meſſoge from the Lords that the Earl was with- 


drawn. ib. 
Addreſs for a Proclamation to apprehend him. ib. 
He pleads his Majeſty's Pardon. 195 


Reaſons given by the Commons at a Conference why 
they could not proceed to the Tryal of the Earl and 
the five Lords, at the times appointed bythe Hauſe of 
Peers. 198 

The Earl ſurrenders on a Bill brought in to compel 
him to appear, and is committed. | ib. 

The Commons deny a High Steward is * 

1 


a Tryal upon an Impeachment. 
The Commons queſtion if a Pardon can be pleaded in 
bar of an Impeachment. 199 


The Lords reſolve that the Biſhops may vote in Mat- 


ter; previous to Tryals in Capital Caſes. 200 
Heads of Mr. Powel's Speech in the Houſe of Com- 
mons concerning the Earl of Danby- 201 


Te Earl of Danby's Speech on the bringing up - 
| 1 


Articles. 


| He defires their Lordſbips would not take the Crimes 


charged to be what they were called, but examine 
the ſpecial Matter. 202 


. The Earl's Argument at the King's-Bench Bar, why 


he ought to be admitted to Bail. #009 
An Indictiment againſt the Earl as Acceſſory to the 
: Murder of Sir Edmondbury Godfrey. 204 


We Earl fhews the Hardneſs of his Caſe. ib. 
Acenſed without Oath. © | ib. 
No particular Treaſon ſpeciſj d. ib. 
Counſel threatned, if they ſpoke to Matter of * 

c x 3 1 | 
Urges that he has his Majeſty's Pardon. ib. 


And his Majeſty's Declaration. of his Innocence. 


205 


his 


207 


| Said that the King may impeach. 209 


They burn the Town of Meat in the Red Sea. 


Kc. on a Prorogation or Diſſolution notwithſtau1- 
| Vol. II. 208 


ing. 
And the Houſe of Lords never proceed ex officio, 


without the Parties petition to revive the Cauſe. 
ib. 


If an Order of Parliament is 0 arce after a 
Prorogation or Diſſolution, vow / 5 10 
Perſons accuſed of Capital Offences diſcharged from 
their Imprifonment, by the King's Writ to the King - 
Bench declaring them innocent. ib. 
On a defeflive Pardon the Cuurt order the Criminal 
zo procure another in regard to the King's Inten- 
tions. ib. 
The Lord Chief Justice Pemberton delivers his O- 
nion ib 212 
at tho this Court could bail for Treaſon, yet the 
Earl being impriſoned by a higher Haud, they could 
not meddle with it. ib. 
Reſolved by all the Judges, that the Ring could not 
—— the Earl to go to his Country-Houſe with a 
Guard. 2 
The Judges reſolue, that the Popiſh Lords could — 


be bailed by the King Bench. ib. 
M het her if a Man pleads a defective Pardon, he may 
plead over. | ib. 
* the Judges of Opinion the Earl could not be 
ailed. 
The other doubted. J " 
The Earl is remanded to the Tower. ib 


DAWSON Joſeph, Foreſeeth Edward, May Wil- 


liam, Biſhop William, Lewis James, and 
Sparks John; their Tryals for Piracy at the 
Old Bailey, the 19th of October, 8 Will. z. 


1696. | Vol. IV. 21 
The Indifiment for piratically taking the Ship Gunſ- 
= in the Eaſt Indies. ib. 
Dawſon pleads guilty. ib. 
The reſt are acquitted. 218 


Charge to the Grand Jury by Sir Charles Hedges 
upon other Indictments prefer d againſt the Priſo- 


ners. ib. 
Probable Evidence ſufficient to induce them to find a 
Bill. 21 
A ſecond Indictment found againſt the Priſoners 2 
Piraticalh taking the Charles the Second, Cape. 
Gibſon Commander. 220 
Dawſon pleads Guilty. - 
Tuo other Indiftments found againſt the Priſoners, 
one for taking a Mooriſh Ship, the other for ta- 
king two Daniſh Ships. 221 
Evidence of their abetting and aſſiſting Captain 
Avery, in running aua) with the Charles the 


Second. 222 
Aud of their running away with the James's Boat. 
| ib. 


Man of Wages the Occafion of their turning Pirates. 


22 
Evidence of all the Piracies laid in the ſeveral = 
diftments to have been committed by the Priſoners. 
224 


ib. 

Five other Engliſh Pirates join them there, and they 
lie in wait. for the Mocha Fleer, and ſprias 
of of: them, and ſhare the Treaſure. . 225 
4 who come to trade with them, robb'd of their 


Gold and made Slaves. ib. 
The Prijogers enter upon their Defence. 2326 


| L111L The 


An Alphabetical T ABL E. 


The Chief Juice direfts the Fury, that thoſe on 
board a Pirate Ship are to be preſumed to concur 
with him, unleſs they can make the contrary appear. 

| | Vol. IV. 230 

They are convicted, and the Fury commended. 231 

The ſame Priſoners tried and convicted on the two o- 
other Indictments; for Piracy on the Mooriſh 

= . Ship, and the two Daniſh Ships, by the ſame Evi- 
| deixce as inthe Tryal for taking the Charles the Se- 


| cond. 231 
1 T hey all receive Sentence, and are executed. 232 
DPAGLE, John. Vol. Ill. 78. Ke Pilkington, 
& al. 
DEFENCE, ſee Tryal. 


DELAMERE Lord Henry, his Tryal for High Trea- 
ſeon, 1 Jac. 2. 1685. Vol. III. 656 
The Priſoner inſiſts that a Peer need not hold up his 
Hand when he is arraigned. 658 


Ld High Steward is Fudge, and has no Vote among 


the Lords Tryers, where the Tryal is by Commiſſion 
out of Parliament. ib. 
The Indiftment- for High Treaſon, in conſpiring the 
Death of the King, raifing a Rebellion, &c. ib. 
The Priſoner delivers a Plea to the Juri ſdiction of the 
Court, ſetting forth that he ought to be try d by the 

' whele Body of the Peers, the Parliament not being 
diſſlved; 659 
And for that the Houſe of Lords were already poſ- 
ſeſſed of the Cauſe. ib. 
The King's Counſel infiſt that during a Prerogation 
the Proceedings are always before the Lord High 
Steward by Commiſſion. 660 
And that the Houſe of Lords were not poſſeſs'd of the 
Cauſe, they having only petitioned his Majeſty that 
the Priſoner might be brought to his Trial. ib. 
Alſo that this Plea was in Paper in Engliſh, and with- 
out Counſel's Hand, and therefore net neceſſary 


formally to demur to it. ib. 
The Priſoner defires Counſel, and time to draw up his 
r | 661 


He is anſwered, that in a Plea to the Juriſdiction 
the Party ought to be ready to maintain it preſentl 4 
ib. 
Dye Lord High Steward inſiſts that he is ſole Judge 
in this Court, and need not adviſe with the Peers 
_—— - 1 | ib. 
The Plea is over-ruled, and he pleads Not Guilty. 
662 

All Queſtions to be directed and propounded to the 
Lord High Steward where the Tryal is by Commiſ- 
fron. | | 663 
Lord Howard gives a general Account of the Lord 
Shafresbury*s Plot. 665 
Lord Grey's Evidence of the ſame Plot, and the 
Duke of Monmouth's Progreſs into Cheſhire. 

Ny 8 668 
Lord Grey's Ewidence concerning Monmouth's Re- 
bellion, aud the Dependance he had on the Priſo- 
ner c Aſſiſtance. | 5 ib. 
Saxon's Evidence of the Priſoner's employing him to 
ſtir up the People, and ſending him to the Duke of 
Monmouth in the Weſt. - 1 
The. Priſoner moves the Court to adjourn till the 
next Morning, that he might review his Notes, and 
prepare for his Defence, it growirg late. 677 
The Lord High Steward propoſes it to the Judges, 
whether the Court can legally adjourn after Evi- 


_ dence given. . 678 
; The Lords withdraw with the Judges to confider of 1 
3 10. 


The Lay — declare there has been no Precedent of the | 


Peers ſeparating after the Evidence given. Vol. III. 


678 
That a Fury once charged are not to be diſcharged till 
they have given their Verdidt. ib 


That indeed at the Tryal of a Peer in Parliament 
the Houſe may, and often has adjourned, but there 
the Lords are Judges; In this Caſe, they are in the 
Nature of a Fury. 679 

The Lords Tryers may conſult the Judges in the Pri- 
ſoner's Abſence, but they can ask no Queſtions of 
the Lord High Steward in his Abſence, nor can he 


withdraw with them. ib. 
At a Tryal in full Parliament it is otherwiſe. 
| ib. 


Ta full Parliament the Lord High Steward has a Vote, 
but when he fits by Commiſſion he has none. ib. 
The Lord High Steward refuſes to adjourn, and di- 
refts the Priſoner to proceed in his Defence. 680 
The Priſoner permitted to charge the King's Evidence 
with particular Crimes. 681 
The Priſoner proves that Sir Robert Cotton, Mr. 
Offley, and himſelf, were none of them at his 
Houſe when the King's Evidence depos'd they were. 
683, 684, 685 
One Witneſs who ſwears directly to the Treaſon, and 
another to a Circumſtance, deem'd two Witneſſes 
in Law. 689 
It is not uſual for the High Steward to repeat or cbſerve 
upon the Evidence. | 692 
The Priſoner is acquitted. ib. 
DEMURRER, fee Pleading. 
DEPOSITIONS, ſee Evidence. 
8 Everard, Vol. I. 189. ſee Winter Rob. 
al. | 
DISABILITY, ſee Witneſs. 
DISCONTINUANCE. The Diſtringas Teſte d 
the Day after the Return of the Venire, a Diſcon- 
tinuance, Vol. IV. 674. Whether this be amend- 
able. Vol. IV. 697 
DISPE NSING-Power, ſee the ſeven Biſhops Try- 
al, Vol. III. 
DISTRINGAS, ſee Writs. 
DIVORCE, fee Howard Lady Frances, Vol. I. 
DONN, Henry, Vol. I. 110. ſee Babington & al. 
DOVER, Simon, Vol. I. 968. ſee T'wyn & al. 
DOWNS, John, Vol. I. 920. ſee Regicides. 
DUELS, /ee Murder. 


E. 


E ARLS, John, Vol. II. 3 1. ſee Meſſenger & al. 
EDMONDSTON, Patrick, Vol. I. 764. ſee 
Stirling James, & al. | 
ELLIOT, Edward, Vol. III. 856. ſee Preſton. 
ELWAYS, Sir Jervis, his Tryal as Acceſſary, before 
the Faft, to the Murder of Sir Tho. Overbury. 
Novemb. 13 Jac. 1. 1615. Vol. I. 231 
Sir Jervis's Defence. | 232 
He urges, that tho he did ſuſpect a Deſign of poi ſon- 
ing the Deceas'd, the concealing of ſuch Suſpicion 
would not make him Acceſſory before the Faft. 233 
Franklin's Confeſſion read againſt him. ib. 
He is convifted, and Sentence paſi d. 1b. 
ENEMIES. here the Subjects of a foreign Prince 
ſhall be deem d Enemies, tho the Prince himſelf be 
in Amity with this Croun. Vol. I. 98. Vol. IV. 
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Lawful for private Men to arm themſelves to oppoſe 


a common Enemy. © Vol. II. 39 
What ſhall be conſtru d an adhering to the King's Ene- 
aw, 5 + Vol. I. 344, &c. 
ENU EST, ' ſee Jury. * 
ESCAPE, ſee Priſoner. 


ESSEX, Ear! Robert, and Henry Eart of Sou- 
thampton, their Tryal for High Treaſon in conſpi- 
75 the Deſtruftion of the Queen, and raifing an 


Inſurrection, Febr. 19. 43 Eliz. 1600. Vol. I. 
| 16 
Ab Challenge to a Peer. | | ib. | 
Sir Edward Coke, Attorney-General, aggravates the 
Charge. 165 
Vitherington's Depoſition read as Evidence. 166 
Sir Walter Raleigh's Evidence. 167 
Sir Ferdinando — Confeſſion read. ib. 
Evidence of the Priſoners Deſign to ſurprixe the Court, 
take the Tower, &c. ib. 
Danvers's Confeſſion to the ſame effect. 168 
Eſſex defi;ns to call a Parliament. ib. 
And to have alter d the Government. ib. 
Eſſex / Pretence that England was ſold to the Spa- 
niards. ib. 
The Terms Eſſex ſurrender d upon. 172 
The Judges deliver their Opinion to the Peers after 
they were withdrawn. ib. 
The Priſoners are cenvicted. ib, 
Sentence paſs'd. 173 
EVIDENCE. Depoſitions of a Perſon abſent read in 
Evidence in a capital Caſe. Vol. I. 148 


Circumſtantial Evidence may convict a Criminal with- 
out direc i Proof. Vol. I. 158, 181. Vol. II. 408 
Confeſſions of Criminals may be read as Evidence againſt 


them. 442 
A Letter read in Evidence that was neither written to 
or by the Priſoner. 154 


A Popiſh Prieſt performing the Functions of a Prieſt, 

. + Evidence of his being in Orders. 251, 402, 406 
l hat was ſworn againſt a Criminal at the Tryal of 
another, ought not to be given in Evidence no 
him. Vol. II. 308. Vol. IV. 266. put a Priſo- 

ner may give Evidence of what was ſworn at ano- 
ther's Tryal in his Defence. Vol. IV. 267 
Evidence given that had no relation to the Priſoners in 
particular, but only to the Plet in general. Vol. II. 
359. Vol. III. 209 

Letters or Certificates on a Priſoner's behalf cannot be 
read as Evidence. Vol, II. 448 

. Hearſay not to be admitted in Evidence. Vol. II. 761 
| Vol. III. 252 


Two Witneſſes to every Overt-Act not neceſſary. 
| Vol. II. 829 
The Hand-writing of a Criminal prov'd by comparing 
it with other Writing of bis, and ly the Witneſſes 
ſwearing they believ/d it to be the Priſoner's Hand. 
Vol. III. 213, 230, 763, 767, 893. Vol. IV. 


A 23 
Bail can't be a Witneſs for his Principal. Vol. III. 
253 
What the Defendant has ſaid, no Evidence for him. 
| A; I as, * 125 
In an Indiftment for Forgery, Another Forgery was 
not allew'd to be given in Evidence. 256 

A printed Tryal no Evidence. | 408, 600 
ßere the Priſoner would give any thing in Evidence, 
that was.ſaid or done at another Tryal, he ought to 

. | produce the Record. 3D at 
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A Narrative ſworn in the Houſe of Peers admittedin 
Evidence, Vol. III. 426 
The Journals of the Lords and Commons, Votes, and 
Addreſſes, given in Evidence. 300, 814. 
All People ſhall be allow'd Copies of ſuch Records as 
may be Evidence for them. 862 
Treaſonable Papers found on a Perſon, the Jury may 
from the Circumſtances judge of the Party's being 
Privy tothe Defign, tho there be no direct Evidence 
of it. | 51 926 
Evidence may be given of Fats done before or after the 
time laid in the Indittmeiit, ſo it be before the In- 


diftment prefer d. Vol. IV. 5 
No Exception can be made to the Proof after Verdict. 
35 


Evidence may be given of Treaſon committed in ano- 
ther County than that where the Indiftment is found. 


8 
No Evidence ought to be given without firſt . 
12 

So the Evidence be probable, tis ſufficient for = 

Grand-Fury to find the Bill. 219 

The Examination of a Witneſs withdrawn read in 
Evidence. | wy. 

NY Evidence ought to be given in capital Caſes but 


in the Priſoner's Preſence. 277 
Whether there ought not to be as full Evidence on a 
Bill of Attainder as in other Caſes. 306, 316. 324 


Perſons convicted on circumſtantial Evidence. 307 
The ſame Evidence requir d on Impeachments as in 
inferior Courts. 311 


No Evidence ought to be given of an Overt-Act not 
laid ia the Indichnent, unleſs it tend to prove ſome 
Overt-Act that is laid in the Indiftment. 127, 134, 


333 
No Evidence ought to be given of the Contents of a 
Letter, unleſs the Letter be produc'd. 341 


The Examination of a Criminal before a Magiſtrate 
may be gizen in Evidence againſt him at his Tryal. 
Vol. II. 623. Vol. III. 582. Vol. IV. 344,422 

The Grand-Jury may not ſend for other Evidence than 
is produc'd on the Part of the King. Vol. IV. 557 

The Actions of another given in Evidence againſt the 


Defendant. F 618 
Evidence given of Fats done after the Information 
exhibited. | 623 
A printed Proclamation not to be admitted in Evidence. 
640 

Extras out of printed Books admitted to be given 5 
Evidence. 864 


Examinations of Witneſſes who might have been pro- 
duc d viva voce, frequently given in Evidence a- 
gainſt a Criminal antientiy. Vol. I. 78, 177, 237, 


504 
Examinations taken in another Court where they ſhall. 
be read in Evidence. Vol. II. 382, 643 
Examination of a Witneſs withdrawn read in Evi- 
dence againſt a Criminal. Vol. III. 941. Vol. * 

| 25 
Examination of a Witneſs before the Coroner read at 
the Tryal againſt the Priſoner, tho the Witneſs gave 
bis Evidence viva voce in Court. Vol. III. 979 
In what Caſes a Juror may be examin'dby the Priſoner. 
| | Vol. IV. 184, 186 

EXAMINATION, fee Evidence. 

EXCEPTIONS to an Indictment ought to be taken be- 
fore Plea pleaded. Vol. I. 646, Vol. IV. 329 
Exceptions taken to an Tudictment after Plea pleaded. 
| | Vol. IV. RE 
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EXECUTIONS varying from the 7 Vol.I. 
47, 47%. Vol II. 704. Vol. III. 514, 515 


F. 


T ALSE Impriſonment, ſee Priſoner. 1 
I FARREL, Richard, Vol. II. 3 1. fee Meſ⸗- 


ſenger & al. 

FARREL, John, Vol. III. 37. ſee Thompſon & al. 
FAWKS, Guy, Vol. I. 189. ſee Winter and the Con- 
ſpirators in the Powder-Plot. oy 
FELONY. One convicted of Felony for impugning the 
Qucen y Authority in Cauſes Ecclefiaſtical. Vol. I. 
| 4-03 
The Perſon proſtituting his Body in Sodomy, held guilty 
% Felony. © 272 
If the King kills a Man, tis no Felony in him. Vol. I. 


bt 28 
Felony may be try'd in any County whither the Thief 
carries the ſtolen Goods. Vol. IV. 646 


' © Marrying a Woman while ſhe is under a Force, Felo- 


ny, tho the Perſon marrying her is not the Author of 
the Force. | 606 
FENWICK, John, Vol. II. 137. ſee Ireland & al. 
and Vol. II. 275. ſee Whitebread & al. 
FENWICK, Sir John, his Caſe on a Bill of Attainder 
brought into the Houſe of Commons againſt him, 


Novemb. 8 W. 3. 1696. Vol. IV. 232 


The Introduction, ſhewing how the Bill of Attainder 
came to be brought in. y ib. 
The Honſe pur Sir John upon making a Diſcovery to 
them. 233 
He inſiſts that they ſhould ſecure him that his Con- 
ſeſſion ſhould not be made uſe of againſt him, which 
they decline. h ib. 
He defives time to recolle& himſelf, which they refuſe 
him; and vote a Bill of Attainder._ 1b. 
Fuller, the Impoſtor, offers to give Evidence againſt 
Sir John Fenwick. b. 
Counſel and a Sollicitor aſſign d Sir John. 235 


Agreed that the Serjeant with the Mace ſhould ſtand by 


the Priſoner at the Bar, during the Hearing. 1b. 
The Bill read to Sir John. 236 
Mr. Serjeant Gould opens the Charge in the Indict- 
ment, and ſhews the Methods us d by Sir John to 


protract his Tryal. 237 
M. Recorder ſhews the Nature of their ON. 
| 23 


Sir John's Counſel defire time for their Defence. ib. 
And are allow'd till the Monday following. 239 
Reſolv d, that the Counſel for the Bill may examine 
Witneſſes as to the Treaſons contain d in the Indict- 
mem, as well as to the Allegations in the Bill. 

N | "2" 249 
The Inlictment aguinſt Sir John read. 251 
Porter produc d to prove the Facts laid. ib. 
Sir John's Counſel oppoſe Porter's being examin d us 


to my Lady Ferrwick's practifing with him about his 


Evidence, for that what the Wife ſays or does can be 

no Evidence againſt her Husband. "892 
And for that there was no Suggeſtion in the Bill o 
| Porter's being tamper d uith by Sir John 9 þ 


1 F * 


Reſolv A that Porter ſhould be examin'd as 70 his being | 


© tamper d with. © — 35 
Roe examin d as to his being dealt with to diſcredit 


- Goodman's Teſtimony. 256 


| Reſolv d that Goodman's Examination ſhould be read. 


Sir John's Counſel oppoſe the reading of Goodman'; 
Examination taken by Mr. Vernon, a Juſtice of 
Peace, as illegal Evidence. Vol. IV. ib. 

Admitted that where a Witneſs could be produc'd, his 
Examination ought not to be read againſt a Priſoner. 

t 2 

Mr. Attorney holds, that an Examination before 5 

Juſtice may be. read where the Witneſs can't le 


261 


. | 26 

Sir John's Counſel oppoſe the calling a Grand- Ju — 
to give an Account of the Evidence Goodman 
wb to induce them to find the Bill againſt Sir 


. 265 
Sir John's Counſel oppoſe the reading the Record of 


Cook's Convidion. 266 
What is fworn againſt the Priſoner at the Tryal of 
another, 1s no Evidence againſt him. ib. 
But a Priſoner may make uſe of what was ſworn a: 
another Tryal in his Defence. 267 
Reſolv'd that the Record of Cook's Conviftion be read. 
268 


Sir John's Counſel oppoſe the calling a Juryman to de- 
poſe what Evidence Goodman gave at Cook's 
Tryal. ib. 


. Reſolv'd that Wimeſſes might be examin'd to what 


Goodman ſaid at the Tryal of Cook. 279 
Likeneſs of Hands no Evidence of a Man's Hand- 
writing. : . 271 
Mov'd to take Mr. Dighton, Sr John's Solicitor, 
into Cuſtody. 273 
Sr John's Counſel enter upon his Defence. Sir Tho. 
Powis's Argument; he ſhews the Hardſhip of 
making an Act to .condemu « Man ex poſt Facto. 


| | 2 
Shews that even the Regicides were admitted to a That 
by a Fury. ib. 


No Evidence can be given againſt a Man on a Tryal 


for his Life, but in his Preſence. ' - 8 
Sir John Hawles's Opinion, that a Conſpiracy to levy 
War was not an Overt-AG of a the King's 
Death. Vere: | 
Sir Barth. Shower's Arguments againſt the Bill. 278 
He urges, that the moſt that could be done in juſtice, 
was to ſupply the Want of the abſent Witneſs. 


| 279 
That a Conſult in my Lord Ruſlel's Caſe was zellen 
be no Overt-Act, aud that was all that was pre- 


tended to be prov'd here. _ 280 
Mr. Serjeant Gould's 22 | 281 
One Witneſs ſufficient in ſome Species of Treaſon. 282 
Reſolv'd by the Judges, that conſulting to levy War 
-_ Treaſon. n | ib. 

Mr. Vernon's Evi the Artifice us d by 

Jom to delay his Tryal. _— * 
Debates upon the ſecond reading the Bill. 286 
Judges ought not to go according to their private 
BS, 2 4 u 288 
The Lor on rd on making a pretended 

Diſcovery, which be afterwards — d. ib. 
One boil'd alive for poiſoning People. 289 
Lord Cromwel and Mortimer attainted without be- 


ing heund. | „ 4 288 
"A Fudge ought to be n WViitmeſs for the Priſoner if he 
ba any thing that may .acquit him, & è contra. 


Bill af Attainder univerſally branded, where the 
O fender was forthrcoming. N.. 
Suggeſted by the Court- Party, that they had no Defign 

| againſt 


¶ Commons, except the Duke of Monmouth's. 


An Alphabetical TABLE. 


againſt Sir John's Life, but to bring him to a Con- 


e(ſton. Vol. IV. 292 
Lord Delamere acquitted, becauſe there was but 
one Witneſs againſt him. 296 


A Bill of Attainder againſt one for killing a foreign 
Miniſter, ten Tears after the Fuct, and after he had 
been try'd at common Law. 297 

The Senate of Venice executed Conſpirators againſt 
the State after they had promiſed them pardon. 300 


Nothing but an abſolute Neceſſity could juſtify the 


paſſing this Bill. 301 
The Parliament are to declare what's Treaſon only, 
when the Cauſe comes before them from inferiour 
Courts, by25 Edw. 3. 302 
And the Judgment to be given in the Houſe of m_ 
ib. 

Bills of Attainder us d to begin by Impeachment, and 
then the Witneſſes were upon Oath. 303 
Whether it be juſt in the Parliament to take away a 
Man's Life on leſs Evidence than in inferior Courts. 


306 
Perſons convic led on preſumptive Evidence ia inferior 
Courts. 307 


Whether the Parliament afted according to Law 
in declaring the Throne vacant on the Abdi- 
cation, or whether they went upon that Prin- 
ciple, that the People might conſtitute a new 


Government for their Preſervation. 308 
Whether the Law of God requires two Witneſſes 
in Treaſon, as was aſſerted. 309 


The Care of the Legiſlature, in providing there ſhould 
be two Witneſſes, to no purpoſe, if a Bill of 
Attainder may be brought in when there is but 
one. 310 

Neither Depofitions taken when the Party was not 
preſent to croſs-examine the Witneſs ; nor any thing 

that was fwora at another's Tryal ought to be pro- 


duc'd in Evidence againſt a Criminal. ib. 
The ſame Evidence is requir d to convitt a Man 
on Impeachments as in inferior Courts. 311 


No two Nations agree in their manner of Proof. 


ib. 
Lord Cutts preſſes the paſſing of the Bill from the 


Danger the Government was in. 


313 
Young's Plot againſt the Biſhop of Rocheſter. 


314 
Ii is affirm'd, that tub Witneſſes were requir d in 
Treaſon by the Laws of God, and the Laws of all 
Nations. 315 
Never any Man before taken out of the hands of in- 
ferior Courts after Plea pleaded, and Iſſue join'd 
there, and cut off by an Act of 8 
31 
Inſtances of ſeveral Attainders revers'd, becauſe they 
were againſt Law ; which ſhews that the Law 
ought to be the Rule even in Bills of 3 


ib. 
If they were to be guided by one Statute as to the Na- 
ture of the Fatt, why not by another as to the 


Evidence requir'd to prove the Fact? ib. 
Theſe Bills of Attainder obſerv'd to be fatal to the 
Promoters of them. 317 


If it be a good Reaſon to reverſe Attainders, be- 


cauſe the Party had not the =” of the Laws, 


the ſame Reaſon holds againſt the Enacting 
them. ib. 
This the firſt Bill of Attainder began in the Houſe 


ib. 
Vol. IV. 


\ * 


— — 


Oljected, if they were to have tuo Witneſſes in 
Treaſon, according to the Jewiſh Lau, why not in 
Murder too ? Vol. IV. 318 

That if it were the eternal Lau of God to have two 
Witneſſes, where was that Law before Edw. VI. 
and why was it otherwiſe in ſome Species of Treaſon 


ſtill ? ib, 
Admitted that in Treaſon there ought to be tuo 
Witneſſes. ib. 
Whether the Attainder of a Commoner can begin in 
the Houſe of Peers. ib. 
The Bill brought in, not becanſe of any Danger 
the Government was in, but to vindicate a Pods 
of Honour. . ib. 
The Danger of th: Goverament but a Pretence. 
322 


Tho Sir John's prevaricating till a Witneſs was with- 
drawn, &c. were not a ſufficient Reaſon to put him 

to death, it was ſufficient to juſtiſj their Proceeding 
in this manner againſt him. 324 
I is urg'd that the Evidence given might be legal 
Evidence in Parliament, tho not in the Courts be- 
low, as appear d by the very As they infiſted 
upon on the other fide. tb. 
The Bill paſs'd by the Commons; 327 


FERNLEY, John, Vol. Ill. 577. Se Cor- 


nith: 


FIELDING, Robert, Eſ his Tryal for Bigam:, 


at the Old-Baily, Decemb. 4. 5 Annæ 1706. 
Vol.IV. 744 

The Indictment for feloniouſly marrying Barbara 
Dutcheſs of Cleaveland, Mary Wadſworth his 


firſt Wife being alive. 745 
Mi. Raymond opens the Indiftment. ib. 
Mr. Montague opens the Evidence. ib. 


Mrs. Villars' Evidence of her impoſing Mic. Wadſ- 
worth on Mr. Fielding for Mrs. Deleau, and 


of their Marriage b; a Popiſh Prieſt. 746 
Mi. Fielding admits his Marriage with the Dutcheſs. 
749 


Mrs. Deleau's Evidence of Mr. Fielding's coming 
to ſee her Gardens. 


E 78 
Three Letters from Mr. Fielding directed to the 


Counteſs of Fielding, produc d to prove he acknow- 
ledged his Marriage with a Perſon whem he took for 
Mrs. Deleau- 754 
M.. Fielding enters upon his Defence. 755 
He endeavours to prove Mrs. Wadſworth married to 
another Man before the time ſhe was ſaid to be 


married to him. | ib. 
Mr. Montague Obſervations on the Evidence, 
and on Mi. Fielding's Defence. 758 


Another Letter of M.. Fielding's produc d in 
Evidence againſt him, directed to Anne Counteſs of 


Fielding. "= | 759 
Evidence that Mrs. Wadſworth's pretended Mar- 
riage with another Per ſon was a Sham. ib. 
Mr. Juſtice Powel diretts the Fury. ib. 


He tells them that tho Mrs. Villars's Character was 
but indifferent, he thought her Evidence well ſu 
ported; but however, if they thought Mrs. Wadſ- 
worth's Marriage with another Man before ſhe 
married Mr. Fielding prov'd, they muſt acquit 
him. 762 


M. Fielding is convicted. 


ib. 

The Judges do not give Judęmem till next Seſſions, 
and accepted Bail for his Appearance then. ib; 
M mmmmm January 


anuary 15. Judgment is given, and My. Fielding 
/ mn Clergy, aud produc'd the Queen's Warrant 


to ſuſpend the burning in the Hand. Vol. IV. 762 


The * inflitutes a Cauſe of Nullity of Mar- 
riage in the Court of Arches againſt Mr. Fielding, 
and obtains a Decree that ſhe was free > any 


Bond of Marriage with the ſaid Robert Fielding, 


and was at liberty to marry with any other m 
703 


on. 3 | 63 
1 Fielding renounces all benefit of Appeal. ib. 


FITZHARRIS, Edward, Eſq; his Arraignment in 
the King's-Bench for High Treaſon, with his Plea, 
and the Counſel's Argument thereon, in Eaſter- 
Term, 33 Car. 2. 1681. Vol. II. 706 

The Grand-Jury doubt whether one who 1s im- 
peach'd for High Treaſon, may be indicted for 
7 1 


it. 8 8 
The Court reſolve that he might be indifled, tho the 
Commons had impeach'd him generally, and voted 
he ſhould not be tryd by any inſeriour Court. 


707 
The Indiftment read. ib. 
Fitzharris offers a Plea in Paper that he is im- 
peachi d for the ſame Treaſon. 708 
The Court aſſign him Counſel, and give him time t0 


mend his Plea. | | 1b. 
A Rule made, that his Counſel; and his Wife might 
come to him. 


09 
He is examin d concerning the Murder of Godfrey 
| 81 


Fitzharris puts in another Plea to the Juriſdiction of 


the Court. 713 
Mr. Attorney ſhews the Plea was deſective both as to 

Matter and Form. 714 
Mi. Attorney demurs to the Plea. 717 
T he Priſoner joins in Nemurrer. 1b 


He jhews there was no Precedent of the King's Counſel 
being put to demur in a Capital Caſe before. 


719 

Time is given the Priſoner's Counſel to maintain the 
Plea. | | 720 
A Copy of the Indiftment dem d. 721 
Mr. Williams's Argument for the Priſoner. ib. 
He compares an Impeachment to an Appeal. 722 
He doubts if the King can pardon one impeach d. 
723 

Mr. Attorney anſwers the Arguments of the Priſoner's 


Counſel. 734 
The Indiftments againſt the five Popiſh Lords re- 
mov'd by Certiorari into the Houſe of Peers. 


737 

The Court declare, they ſhould not meddle to deter- 
mine whether a Commoner might be impeach'd for 
Treaſon, or whether an Impeachment ſhould ſtay 
the Proceedings of an inferior Court, but only con- 
fader the Sufficiency of the Plea to out them of 
their Juriſdittion. 740 
The Chief Juſtice, Mr, J. Jones, and Mr. J. Ray- 
mond, of Opinion the Plea was inſufficient, Mr. 7. 


Dolben doubted. . | 1b. 
De Court award the Priſoner fhall plead over. 
| | 141 

The Priſoner pleads Not guilty. ib. 
He has time to prepare for his Tryal till next Term. 
ib. 


Fitzharris brought upon his Tiyal in Trinity-Term, 
june 9. 1681. CIS 


| | „ | 
The Court refuſe to examine the Priſoner before his F 12 Chriſtopher, Vol. IV. 577. ſee Kirby 


Thal, as to the Murder of Godfrey. 743 
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The Indifiment for a treaſonable Libel call'd, Tl 
true Engliſhman ſpeaking plain Engliſh. Vol. L. 


Mr. Heath opens the Indiftment. = 
Mr. Attorney opens the Evidence. 747 
The King's Witneſſes call d. ib. 
T he Priſoner calls his Witneſſes. 5 


Evidence that Sir William Waller ſaid, the King do 
in a great Paſſion with him, and ſaid he had broken 
all his Meaſures by diſcovering Fitzharris. 756 

Oares depoſes, that Everard ſaid this was a Deſign 
of the Court, and the Libel was to be convey'd into 
the Whigs Pockets. | 755 

A Petition of Mrs. Fitzharris to his Majeſty, and the 
King's Letter to the Duke of Ormond concerning 

them read in Court. | 3 

Hearſay Evidence reſus d. 1 

The Lady Dutcheſs of Portſmouth ſubpwna'd by 
the Priſoner as a Witneſs, ſhe is defir'd to fland 
up while ſhe gives her Evidence. ib. 

Mr. Fitzharris enters upon his Defence, complains of 
his 11 Confinement, that he had not an Opportu- 
nity of preparing for his Defence; and intimates, 
that his Witneſſes conceal d their Knowledge, and 
affrrms that the Money he receiv d of the Govern- 
ment was for ſecret Service, and not in Charity, as 
the Witneſſes depos d. 762 

Mr. Solicitor ſums up the Evidence; he takes notice, 
that the Priſoner's Defence conſiſted in ſome Inſi- 
nuations, that he compos d this Libel by the King's 


Directions. 763 
Mr. Serjeant Jefteries's Obſervations on the Evi- 
dence. 764. 
T he Chief Fuſtice's Directions to the Jury. 766 


He ſbeus the Improbability that the King ſhould be in a 
Defign to blacken his own Family, and incite a Re- 
bellion againſt himſelf. ib. 

The Jury doubt whether they may try this Matter, the 
Commons having voted that it ſhould not be try d by 
any inferior Court. | 767 

But the Court tell them, they are only to try the Fut. 
As to the Plea to the Juriſdiction, that is the Bu- 

fineſs of the Court, aud they have determin'd that 
Matter already. ib. 

T hat if there was a Vote of the Commons, it could 
not alter the Law any more than a Letter or Man- 
date from the Prince. The Judges were upon their 
Oaths, and muſt do Fuſtice according to the Laws 


of the Land notwithſtanding. ib. 
Fitzharris i convicted. 768 
Mr. Solicitor moves for Judgment, but the Court tell 
him, they will take time for that. 1b. 


Sentence paſs'd upon the Priſoner. 769 
A Writ iſſued out of the King's-Bench June 22. 
directed to the Lieutenant of the Tower to deliver 
the Body of Fitzharris to the Sheriff of Middleſex 
the firſt of July, in order to his Execution. ib. 
Another Writ of the ſame Date to the Sheriff of 
Middleſex o receive Fitzharris, and cauſe him to 
be executed according to the Sentence. ib. 
Fitzharris executed accordingly July 1. 770 
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cides. 


FLEETWOOD, George, Vol. I. 840; ſee Regi- 


FORD, 
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FORD, William, Vol. II. 31. ſee Meſſenger & 


* Edward, Vol. IV. 217. fee Daw- 
on. 


FORFEITURE. The Judgment in High Treaſon muſt 
be in the uſual Form to entitle the King to his For- 


feitures. Vol. II. 703 
Forfeitures on a Conviction for Manſlaughter. Vol. IV. 
383 
FORGERY. Vol. IV. 444 
FOREIGNERS, ſee Alien. 


FRANKLIN, James, his Tryal as Acceſſory before 
the Fatt to the Murder and Poiſoning of Sir Tho- 


mas Overbury, May 24. 13 Jac. 1. 1616. 
* Vol. I. 230 


His own Confeſſion read in Evidence again _ 
ib. 


HWhereupon he is convicted, and Sentence paſſed * 
him. ib. 


' FREEHOLD, fee Jury. 
FREEMAN, Richard. Vol. III. 78. See Pilking- 


ton, & al. 


FRIEND, Sir John, his Tryal for High-Treaſon, in 
conſpiring the Death 4 the King, and promoting 

an Invaſion and Rebellion, March 23. 8 Will. 3. 
I695. Vol. IV. 37 

The King's Counſel will have none but Freeholders up- 
on the Fury. 40 
Porter's Evidence of the Priſoner's inviting King 
James #0 come over with a Body of French Troops. 


44 

Lord Ailesbury in the Plot. ib. 

Sir John Hawles, Sollicitor-General, ſums up the 

Evidence. 58 

The Priſoner is convicted. 5% fg 

Se the Sentence in the Tryal of Sir William Par- 
Eins. 


FULLER, William, his Tryal for forging falſe and 
ſcandalous Libels, May 20. 1 Annz, 1702. 

| Vol. IV. 573 
Fuller acknowledges the Books to be his. 575 
Pretends he can make out the Truth of them. 576 


He is convitted. | 577 


G. 
AGE, Robert. Vol. I. 116. See Abington, 
& al. | 
GARLAND, Auguſtine. Vol. I. 840. See Re- 
gicides. | * 


GARNET, Henry, Superior of the Jeſuits, his 


Tryal for High Treaſon, in promoting the Powder- 

Phe, Lack 28. 3 2. 1. 1606. at Guild-Hall 

before the Lord Mayor. Vol. I. 205 
See the Indiftment in Winter" Tryal. K SI 
Sr John Croke opens the Charge; Sir Edward 


Coke ſhews the Arg; avations this Crime was at- 
tended with. Vol. I. 205, 205 
 Garnet's Defence as to their Doctrine of Equive- 
cation, as to their depoſing Doctrine, and ab ſeuting 
themſelves from Church. 214 

He denies he conſented to the Pouder- Plot. 215 
Sir Edward Coke's Reply to Garnet's Defence. 

21 
Earl of Northampton's Speech. 2 18 


The Priſoner is convicted, and receives Sentence. 


22 


GASCOIGNE, $ir Thomas Bart. his Tryal for 
High Treaſon, the 11th of February, 32 Car. 2. 
1679. Vol. II. 482 

Sir Thomas is arraigned. ib. 
The Indictment for conſpiring the Death of the King, 
and the Subverfiow of the eſtabliſhed Religion and 
Government, 1b. 
Sir Thomas is brought upon his Tryal. 482 
Bol ron“ Evidence of the Priſoner's making a Collu- 
frve Conveyance of his Eftate to prevent a Forfei- 
ture. | 8 
Of Sir Thomas's erefting a Nunnery in Yorkſhire, 


The Jeſuits hold it Damnation to take the Oath f 
Allegiance. 488 
Bolron ſwears the Priſoner offered him 1000 I. to 
kill the King. 489 
Mowbray's Evidence of Sir Thomas's Concern in 
the Plot. . | 494 
A Letter directed to Sir Thomas, and found among 
his Papers, produced as Evidence. 496 
Forty Papiſts convicted at once of not taking the Oath 
of Allegiauce in Yorkſhire, ib. 
The Priſoner calls Witneſſes to ſhew Bolron's Malice 
againſt him. 498 
Further Evidence of Bolron and Mowbray's Malice 
againſt the Priſoner. 503 
Evidence of Bolron's ſwearing falſely againſt others. 
©) 
Bolron's Character. — 
Witneſſes produc d to ſupport the Credit of the King's 
Witneſſes. | 507 
Mr. J. Jones directs the Jury, and tells them, that 
Improbability is not of weight againſt pofitive E- 
vidence. FII 
Sir Thomas Gaſcoign is acquitted. 512 
GAUNT, Elizabeth. Vol. III. 577. Se Cor- 
niſh. | 


GAVAN, John: Vol. IL 137. - Se Ireland, & 
al. Vol. II. 275. See Whitebread, & al. 


GERMAN PRINCESS, Mary Moders, alias Sted- 
man, her Tryal for Bigamy, at the Old-Baily, 
June 4. 15 Car. 2. 1663. Vol. I. 989 

The Indictment for Felony, in marrying John Carl- 
ton, Thomas Stedman her firſt Husband _ 


alive. 1b. 
The Witneſſes for the King are called. 990 
Dye Priſoner's Defence. 991 


She calls her Witneſſes. 992 
My. J. Howel directs the Jury, and tells them that 
if they found her guilty, ſhe mus? die by Law, for 
that a Woman could not have the Benefft of Cler- 
gy 3 but he intimates to them that he thought the 


Proof of the firſt Marriage very defeftive. 99 5 
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The Priſouer is acquitted, | 993 


GIBBONS, John, his Tryal for High Treaſon, be- 
fore the High Court of JuStice in Weſtminſter- 
Hall, July 18. 3 Car 2. 1651. Vol. I. 729 

Impeactineat for High Treaſon and other Crimes, 


prefer d by Prideaux, Attorney-General of the 2 

4 © ib. 

The Priſoner inſiſts on his being try'd by a Fury, ac- 
cording to the antient Conſtitution. 739 
The Evidence. ib. 


The Court take away all the Notes a Clerk of the Pri- 
ſoner's had taken in order to make his Defence. 
32 

The Priſoner objects to the Incompetency of the Mit- 
neſſes. | ib 


And that there was but one Witneſs to any one Fatt. - 


733 

He is convicted. 0 
Sentence paſſed upon the Pri ſoner. 736 
GIBBS, Francis. Vol. I. 953. Se Tonge, & 

al. 

GILES, John, his Tryal for an Aſſault on John Ar- 
nold Eſq; 32 Car. 2. 1680. Vol. II. 534 
The Indiciment. | | $5 do 
Mr. Arnold's Evidence of his being aſſaulted. 

| 537 

Giles's Defence. | 541 
Hr George ſefferies's Obſervations on the Evidence. 

| 547 

Giles is convicted. ib. 
The Fudgment. ib. 


GLEN, George. Vol. IV. 706. See Green, & 
al. | 


GOODENOUGH, Richard. Vol. III. 78. See 
Pilkington, & al. 


GOVERNMENT, fee Libels. 


GRAND-JURY. Grand-Fury Men may not ſend for 
other Evidence than is produced on the part of the 
King. | | Vol. IV. 577 

Probable Evidence ſufficient for them to find a Bill 


upon. Vol. II. 253, 830. Vol. IV. 219 

The King's Counſel may manage the Evidence before 
the Grand- Jury. | Vol. II. 826 
Evidence may be given the Erand- Jury in open Court. 
832 

The Erand- Jury are not to examine to the Credit of 
the King's Witneſſes. 843 


Grand-Jury-Man admitted to give Evidence of what 
a Witneſs who was withdrawn, had ſworn before 
them. Vol.IV. 265 

Twelve of the Grand Jury muſt find the Bill. 556 


' GRANT, John. Vol. I. 189. Se Winter Robert, 


& al. 


GREEN, William. Vol. II. 31. See Meſſenger, 
al. | 


GREEN Robert, Berry Henry, aud Hill Lau- 
rence, their Tryal at the King Bench Bar, for 
the Murder of Sir Edmcndbury Godfrey, Feb. 


10. 30 Car 2. 1678. Vol. II. 214 


Arraigned the 5th of February. ib. 
{ 


. The Indict ment. Vol. II. 214 


Oates's Evidence of the Danger Sir Edmondbu- 
ry Godfrey thought himſelf in from the Papiſts. 


| | 218 
Prothonotary Robinſon to the ſume effect. ib. 
Prance's Evidence of his own part in the Murder. 


219 
Richardſon's Evidence of Prance's denying what 
he had fwora, and then affirmiag it again. 


223 
Bedloe's Evidence of his being ſollicited by the Prieſts 
to murder a Gentleman. ib. 
Brown's Evidence how the Corps was found. 
225 

The Surgeons Evidence who viewed the Corps. 
| 226 

Evidence of Green's enquiring for Sir Ed. Godfrey 
the Day before he was miſſing, and Hill the ſame 


Day. | ib, 
Evidence of their meeting ut the Plough Alehouſe. 
| 227 


Sir Thomas Southwell's Evidence of Prance's 


ſhewing the Committee of Council the Places where 
the Body was laid. 228/ 


Berry the Porter ſays he had Orders ts let no body 
into Somerſet-Houſe, the tweljth, thirteenth, or 
fourteenth Days of October. 230 


The Priſoner's Defence. | ib. 
Evidence of Hill's being uithin always at Eight a- 


clock at Night. 231 
Hill ſbeus that the Corps could not be in his Cham- 
ber, and the reſt of the Family be ignorant of it. 
232 


The Court intimate that the Priſoners Witneſſes were 


privy to it. ib. 
Hull urges it as an Argument of his Innocence, that 


he did not go out of the way when he was told he 


was ſuſpec ted. 234 


The Corporal and Sentinels depoſe that no Sedan went 


out of Somerſet-Houſe that Night the King's 
Evidence ſay Sir Edmondbury Godfrey was ca- 
ried out. 236 


M. Attorney's Obſervations on the Evidence. 238 


The Chief Juſtice direfts the Fury againſt the Priſo- 


mers. | 240 
The Priſoners are convicted. 241 
And receive Sentence the next day, tho they were tried 

at Bar. | 242 
The Tipaff demands their Clothes as his Fee. 

| ib. 
But not allowed. ib. 
They make Proteſtations of their Innocence. 243 
Denied Prieſts to come to them. 244 
They are executed. ib. 


GREEN, Capt. Thomas, and his Crew, their Tryal 


before the Court of Admiralty in Scotland for Pi- 


racy, Robbery, aud Murder, March 5, &c. 4 


Annz, 1705. Vol. IV. 705 
Some of them pardoned, to be made Witneſſes againſt 
the reſt. | ib 


TwolTudifments, ib. & 706, 707, 708, 709 


Exceptions to the Indiftments. 712 
The Exceptions are over-ruled by the Court. 727 
A Fury of 15 ſworn. 728 
Ferdinando's Evidence of taking a Ship, and deſtroy- 
ing the Men. | 729 
May the Surgeou's Evidence of the Worceſter's taking 
Franciſco 


a ka 
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Franciſco, the Captains Servant: Evidence of the 
taking a Ship. Vol. IV. 731 


Evidence of ſome Words that Hains, one of the 
Worceſter's Crew, had let fall fince their coming to 
Scotland. ib. 


Evidence that the Bale Goods on board the Worceſter 
were not mark'd 733 


Evidence of Madder's having the Seals of the Scotch 
African and Eaſt-India Company in his pole” 
fron. ib. 


The Inſtructions given to the Captain by the Engliſh 
Eaſt-India Company, to uſe an extraordinary Cau- 
tion and Privacy in the Letter they ſent home, 
uſed as an Argument that the Engliſh Eaſt- 
India Company fitted out this Ship on purpoſe to de- 
ftroy the Scotch Ships. 734 


Sir David Dalrymple ſhews the Nature of the 
Crime, aud makes his Obſervations on the Evi- 


dence. ib. 
The Jury withdraw, and chuſe their Fireman and 
Clerk, 738 


The Verdict is given in writing, aud fign'd by the 
Fireman aud Clerk. | ib. 


Aſt Votes determine the Fatt: ib. 
They are all convifled but Reynolds. ib. 
Judgment pronounced by an Officer appointed for the 
Purpoſe. 739 


L inſted recommended to the Queen's Mercy. 740 


GREY, Lord Ford, Vol. III. 78. ſee Pilkington, 
Cal. | | 


GREY, Lord Ford, Charnock Robert, Jones Ann, 


Jones Frances, and Jones Rebecca, their Tryal 


on an Information by the Attorney General, for a 

| Miſdemeanour, in ſeducing aud carrying away the 
- Lady Henrietta Berkley, from her Father the Earl 
of Berkley, being under 18 Tears of Age, and un- 
der his Government, and ſolliciting her to commit 
Adultery with the ſaid Lord Grey, 34 Car. 2. 


1682. Vol. III. 32. 
My Lord Grey committed till he produced the 
ions * 


The Lady Henrietta admitted to be fworn as a Mit- 
-  weſs in this Cauſe, tho it was ſtrongly oppas d by the 
King Counſel, ber Evidence tendiug to excuſe. her 
.  wulawful Love, &c. „„ Vo 72 


She denies upon her Oath that ever my Lord Grey ad- 

vid her to, or had any hand in ber Eſcape, or 

knew any #hivg of it. | 73 

Tad Henrietta being askd who aſſiſted. her to 

oe, her Eſcape, bY s rul'd by the Court, that if 

it was no Party to the Information, ſhe was not 
Vol. IV. 


bound to diſcover him; for tho one is ſworn to ſpeak 
the whole Truth, that is to be underſtood only in re- 
lation to the Point in Iſſue. ib. 


And rul d, That if the Court will ask her ng Que 
tions, ſhe is not to tell a Story of herſelf. © 7 


The Chief-Juſtice, in ſumming up the Evidence, tells 
the Jury, the Charge was double. (1.) The ſol- 
liciting the Lady to unlawful Love. (2.) The cm- 
rying her away from her Father, under whoſe Tui- 
tion ſhe was. 75 


There having been a Writ de Homine Replegiando 
iſſued againſt my Lord Grey for the Lady Henri- 
ctta, 12 is examin d in Court, whether ſhe is under 
any Reſtraint. 3 77 


To which ſhe auſwering, She was not; the Lord Chi 
Juſtice orders her to be deliver d to her Fathey 4 


Lord Berkley. | 4:07 1s 


Whereupou ſhe affirm'd ſbe was married to one Tur- 
ner; and Judge Dolben held they could not diſpoſe 
of another Man's Wife. | ib. 


My Lord Grey's Counſel infift on his being diſcharg'd 
from his Impriſoument, the Lady being produced; 
to which the Court agreed Per Cur. 10 Judgment 
* given that Term there being not fon days 

t. SA. | | ib. 


Mr. Juſtice Dolben queſtions if the Court had power 
to commit my Lord Grey on the Homine Replegi- 
ando, he being a Peer. 4 


The Perſon eſloign'd is properly the Plaintiff in a Ho- 
mine Replegiando ; and the Court diretted my 
Lord Grey ould give Security to anſwer the Lady's 
Suit upon that Writ. ib. 


Which he did, and is admitted to Bail. 78 


The Lord Berkley demands his Daughter uin; and 
there being a Scuffie about her in the Hall, the Chief- 
Juſtice order d 2 0 carry her, and Turner, 
ber pretended Huhand, to the King Bench: but 
the laſt day of the Term the Cours order d her to be 
diſcharg'd. "IM 

The Fury find all the Defendants guilty, but Rehec- 
ca Jones ; but the matter being compromis d in the 


Vacations the Attorney-General enter d a Noli Pro- 
ſequi lehre the next Hlary-Term. Tag 


GROVE, John, Vol. H. 137. fee Iretand. 


GUNPOWDER-PLOT, vor I 189. 


The Quality of the Conſpirators. | 194 
The Principles of the Jeſuits. ib. 


Their Defence as to their Doctrine of Equivecatian, 
the Depofing Doctrine, and abfenting themſelves 
from our Churches, * 214 
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H ABE AS CORPUS. The Return of a Habeas 
1 Corpus nor fign'd & the Keeper, void. Vol. I. 


745 

An Alias Habeas Corpus in the Name of Oliver 
the Protector. | ib. 
The Return thereof. 746 


An Eſcape, to bring a Priſoner in Execution out of the | 


Rules of the Priſon without a Habeas Corpus, tho 
to be aWitneſs, and by Order of the Court. Vol. II. 
580. Vol. IV. 37 


The ms on the Return of the Habeas Corpus, 
by which the Biſhops were brought from the Tower 
to the King's-Bench Bar. Vol. III. 730, Cc. 


A Priſoner brought into the King Bench by Habeas 

Corpus, may be remanded to the County-Jayl where 

he was indicted, or ſent to any Priſon in the County 

' where the King 's-Bench fits. | 1003 
Vid. Roſewel. 


No Habeas Corpus, or Diſtringas, iſſues in capital 


Caſes, unleſs the Tryal be in the King's-Bench. 


Vol. IV. 102 


HACKER, Francis, Vol. I. 840. ſee Regicides. 
HAINES, George, Vol.. IV. 706. ſee Green 
Gal. 


HALIFAX, Lord Charles. Vol. IV. 513. ſee 


Portland Earl. 


' HAMPDEN, John, Eſq; his Tal for a Maſdemea- 


nour, 6 Febr. 36 Car. 2. 1683. Vol. III. 234 


His Indiftment was for combining and confederating 


with others of the King's Subjects to raiſe a Rebel- 
> << — 


The reaſon why the Court wav'd proſecuting the 
Priſoner for Treaſon. 3 JS * 237 


Te Duke of Monmouth called fer a Wimeſs, bur 
did not appear. F 


The Lord Howard's Evidence of my Lord Shaftes- 


bury's Plot. | . 7239 


His Evidence concerning the Cabal or Council of Six, 
. whereof the Priſoner and himſelf were Members. 


241 
The Scotch invited into the Conſpiracy. ib. 
Aaron Smith ſent into Scotland. Fey 242 | 


© Sir Andrew Foſter depoſes, That the Scotch Agents 
came to London; and to diſguiſe their Deſign, pre- 


* 
1 


tended to come about making a Purchaſe in Caro- 
lina. Vol. III. 244 


My Lord Ruſſel wrote the Letter to invite them hi- 
ther. | 1b. 


The Defence made by Mr. Hampden's Counſel. 
| 245 


They endeavour chiefly to invalidate my Lord How- 
ard's Teſtimony. 246, 247 


And ſhew that Mr. Hampden is not of a ſeditious 
turbulent Diſpoſition, as laid ia the Indiftment. 
248 


They produce their Witneſſes to prove what they open'd. 
ib. 


The Bail cannot be witneſs for the Defendant ; but 
the King's Counſel admitted it in this Caſe. 33 


What the Defendant has ſaid can be no Evidence 
for him, but the Court admitted ſuch Evidence to 
be given. 255 


One who would have depos'd that my Lord Howard, 
the King's Witneſs, had been guilty of ſome A- 
theiſtical Expreſſions, not permitted to be examin'd. 

| 256 

The Counſel on both fides leave it to the Court to ſum 

up and make Obſervations on the Evidence. 
257 


The Defendant is convicted. 266 


Salvo Contenemento in Magna Charta, ſaid to be 
meant only of Amerciaments, and not of Fines, for 
great Offences. ib. 


A Fine of 40000 J. ſet upon the Defendant. 267 


HAMPDEN, John, Eſq; his Tryal for High Trea- 


Jen, 30 Decemb. 1 Jac. 2. 1685. Vol. III. 


653 
The Indiftment for conſpiring the Death of the late 


King Charles the Second, and conſulting and a- 


| greeing to raiſe an Inſurrection in order thereto. 


ib. 
The Priſoner objects he had been tried before, and ſin d 
for the ſame Faf. 655 


He pleads Guilty, and throws himſelf on the King's 
Mercy. | ib. 


HAMILTON, james, Duke, and Earl of Cam- 
_ bridge, his Tryal for High Treaſon, before the 

High Court of Juſtice, the 9th of Febr. 1648. 
Yu | Vol. I. 565. 


The Charge, for levying War in behalf of the King 
againſt the Kingdom and People of England. ib. 


The Dube's Pha, ' at ib. 
| Moves 
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Moves for Time to ſend for his Witneſſes, but is de- 
nied. Vol. I. 566 


Counſel aſſigi'd him. ib. 


Evidence of the Duke's ſurrendring upon Articles; 
one whereof was, That his Life ſhould be ſecured. 
ib. 


The Commiſſioners who treated with him, depoſe, they 


intended ouly to ſecure his Life from the Soldiers, and 
not from the Civil Power. ib. 


The Governor of Windſor-Caftle depoſes, That the 
Duke made his Eſcape, tho. he had given him his 
Honour he would not attempt it. 1 


The Duke's Defence. ib. 
The Dukes Counſel ſpeak to Matter of Law. 569 
They urge, that the two Kingdoms were independent ; 
and the Duke being a Native of Scotland, could 
not be a Traytor to England. ib. 
Mr. Steel Argument for the Common-Wealth. 571 
The Earl born after King James's Acceſſion. © 572 
All who are born in — ys) ay James's Ac- 
ceſſion, deem d as Natives of England to all Intents ; 


lvin*s Caſe. . "2 00 


So the Natives of Gaſcoigne deem d Denizens of 
England, when it was under the Dominion of the 


King of England. + ib. 
Ligeantia naturalis nemo ejurare poteſt, nec pa- 


triam exuere. ö 1 


ogg. That the Nations were again divided at the 
Invaſion. | ib. 


Anfuer, That the Afts of Union flood unrepeal'd. ib. 
That Allegiance was due to the King in his politick Ca- 
pacity, and conſequently to the Kingdom. ib. 


De Oath of Allegiance permitted to be talen there- 
fore to the King till bis Death. r 


Authorities cited for chami 
Cambridge, and not iy Foy NP 


Scots tried for Treaſon here before the Union, on 
' - account of the Homage that Kingdom owed to this. 

IRE 
De Duke a Trajtor by the lotal Allegiance he owed. 
That the Alf for naturalizing the Father, extended to 
© his Iſſue born before the Afi, without ſpecial 
Mi ſo in the'Caſe of Denization; = ib. 


A Native of England may travel without a 1 — 
Rs 57 


the Duke as: Earl of 


The Earl's fitting in a judicial Capacity in the Eng- 
liſh Parliament, made another Argument of the 
Earl s Denization. Vol.I. 576 


Treaſon fur the Earl to join Engliſh Rebels while 
the Nations were in Amity. 1 


And it was not material whether the Engliſh Rebels 
fought under his Standard, or he under theirs. 
ib. 


Articles enter d into by military Officers, could not 
pardon Treaſon committed againſt the Civil Power, 
for that the Power of Pardoning is incommunicable. 

| 8 

The Intention of the Parties in all Compacts * * 
le confidered, nor could the Commiſſioners have 
bound the Civil Power, if they had ſtipulated to 


do it. ib. 
That the Duke had luſt the Benefit of his Surrender 
by making his Eſcape. gg ee 579 


That the Duke had received Some Benefit by bis 
Articles, by being allowed à fair Tryal, and not 
being put to the Sword immediately. ib. 


The Duke's Plea rejected, and he is found 91 
fy. b 


Sentence paſſed. | ib. 
Put to the Vote if the Duke ſhould be reprieved. 580 
He is executed. 1 ib. 


HARBOURING Traytors, ſee Treaſon: 


Whether the Record of the Conviction of the Traytor 
harboured, be not neceſſary to be produced, to convits 


the Perſon charged with harbouring of bim. Vol Ill. 


„ 307, 582, 584 
The Perſon harboured made an Evidence againſt the 
| Perſon harbouring lim. 3284 
Riiled by the Court, that a Perſon harbouring a Rebel 

may be convifted of Treaſon, tho the Rebel himſelf 
be not convicted. »_ AS. Vin. f 512 
In order to convift one of harbouring a Traytor, Evi- 
- dence muſt be given that the Party harbouring knew 

Bim to be ſuch | ib. 


HARCOURT, William. Vol. IL. 275. Se 


Whitebread & ab. - 
' . » UT 


HAR RI „Benjamin, his 7 al for a Libel, 32 Car. 


1 16996 i of Wig nity 

"bt 1 1 Jure a ; | 

The Libel entitled, An Appeal from the Country 

to the City. I me $12 , pn 

Evideneof the Ddr u en 
41 m 
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f The Pan Dlet propoſes the ſetting up the Duke of Mon- HAWKINS, Robert, Clerk, bis Tiyal” for Felony, 


ut for 25 after the Death of King _ 


Vol. II. 478 
The \ Jin) not reed to baue the Book out — of 
ib. 
mot is „ ib. 
And committed to the King - Bench. "+ oh 


HARRISON, Henry, Gent. his Tryal for the Mur- 
der of Dr. Andrew Clenche, April 6. 4 W. & 
M. 1692. Vol. Il. 933 
a= te Lig called io prove th he Priſ 
es fort called to that the Priſo- 
ner bore malice —＋ the Deceaſed.  ' 936 
Proof of the Priſoner's eften changing his Lodg- 
ings, and pretending he came out of the * 
93 


The Coachman*s Evidence of the Priſoner's murdering 
Dr. Clenche in his Coach. 38 
 Aſhbok's Evidence, that Me ſaw Harriſon in the 
Coach with Dr. Clenche. * 41 
Harriſon's Defence. 42 
The Pri ſouer calls Wi tneſſes, * Fe he was at 
and her Place when the Fatt was 1 
i 
Other — tcaminel] jor - the King. 945 
She mie Mitneſſes proved to be Men of 10 * 


he "Priſoner is convicted, and Sentence paſſed. 
— 939 


HARRISON, Themas. Vol. I. 837. . 
Ides 


HARTWELL, 8 Vol. IV. 58 1. See Swenf- 
en. 


_ Edmond, p _—_ 840, . Se Keg 


The Reaſons ms aſſigned b the King 5 Counſel 1 fr fe 
© eating bm. \ \ OI 
Whore the Ackious of anacher may tbe given in Evi 
gence againſt the Defendant. 618 
E. & deretted as ro | bis Protence of vomiting Pins. 
649 

* it Ae ur te bis Provence of Rae 


Evidence admitted to be given of what was done — 


the . exhibited. 623 
Fs Defeme. + er il 9685 
Whether the Devil can enable z:Myn „ f bond 

the time that Nature allouvs. 633 
He is un ice. 5 634 


„ AAN 

. Welling, , neden, — 
al. n Sarah Mor- 
. e ach" Hach 


i Rim March 26. 2 Annz, 1702. m 
Al. the Defenders, are ev onvitted, 86 


NK 


* Jas John. Vol. Iv. 513. Se 
Portland Ear 


Inpeached Y 2 


The — fs covered before the Court. 
* vg be is not: to amm every Man for his J 


at the Aff es at Ailesbury, 20 Car. 2. 1668. 


vol. II. 41 
The Indiftment. | ib 
Larrimore the Proſecutor, a Pariſhioner of the Priſo- 
ner i, depoſes be ſaw him rifle a Box in his 8 
and ſteal his Money, &c. 

The Proſecutor's Endeavour to prove Felonies not laid 
in the Indiftment. 46 

Mr. Hawkins's Defence. | 48 
The Chief Baron obſerves, that the Warrant the 

' Proſecutor had procured to ſearch for his Goods 

was dated the Day before he pr etended the Robbery 
was committed, SI 

Evidence of a Conſpiracy by Sir John Croke, the 


Proſecutor and others, tc lay Felony to the Priſoner's 


Charge. 52 
De Chief Baron direcis the Juy. | 54 
Mr. Hawkins is acquitted. + | 55 
HAWLES, Sir John, his Remarks. Vol. III. 6:2 
On Fitzharris's Trad. ib. 
Or Stephen Colledge's Trya/. 7 619 


On the Earl of — 9 s Grand-Jury. 629 
On M.. Wilmer's Homine Replegiando. 632 


On my Lord Ruſlel's Tryal. 634 
On Col. Sidney Tryal. 642 
On fi Award of Execution againſt Sir Thomas 
_ Armſtrong 645 
Ox the Tiyal of Count Coningſmark, and others. 

X 646 
On Mr. Corniſh's T: _ a | = 
Ox Mr. Bateman's Tryal. „ 

HEARSAY, ſee Evidence. 


HERESY, and HERE TICKS. vol 1. I, 22 


Hereſy antientl tried before the Archbiſbop. ib. 
Deemed Hereſy antiently, to hold that the Sacrament of 

the Alar after Confecyation, was material Bread. 
Or that Images ought to be worſhipped. ib. 
Or that Men ought nor to go on Pilgrimages. ib, 
Or to deny the Neceſſity 7 Penance and Confe __ 2 


ches dew bn wut the Cel. , 

Or to read the Bible. | 

Hereticks antiently excluded the Benefit of Sanitary 
by AF of Parliament. 


HEVENINGHAM, William. Vol. 1. 838. ce 


Regicides. 


HEWET, John, D. D. his Tiyal for High Trea 


122 e the High _ of Fuſtice, in Weltmi 
une 1. 16 Vol. I. 807 
Ze an againſt the Lord Prone 

- 


who would aſſume that Office, and demands Js 
Court that he might hear their Commiſſion read. $08 


The Doctor queſtions if the Commons had Power to e- 


rel that Court, eſpecially fince 150 of their Mm 


bert were excluded. 811 
ny 0 is recurded. 81 2 


HICKF ORD, 


aan wn how 


rj 


— — — 


J 


77 


Ib 


not be Committed, 


meeting of | 
Diſplution of. the old Parliament, Vol. II. 20), 692. 


HICKFORD Robert, Servant 16 the N Norſulk 
bit Arraigument and Cunfeſton * 'of Feb 
1571; TO LT hs, | 
HICKMAN Robert, Vol. IV. «499. See CulHford 
High Steward. /ce Tryal. 
HILL Lawrence, Vol. II. 214. See Green & 4, 
HIND James, Vol. I. 953. /ce Tonge'& l 
HOLLOWAY James Procezdings on an Outlawry 
againſt him for High Treafon, 35 2 2. 1684. 
The Court mate the Priſoner an offer of ; > i 
though be flood Outlaw'd Jor High Treaſon, ' 324. 
The Priſoner replies he hat confeſſed the Crime, 
and therefore to no purpoſe to ofßer at a Defence, ib. 
Homicide, ſee Murder. I 
Homine Replegiando, Vol. III. 63 
HONE William his T7ya/ July 12, 35 Car. 2. 1683. 
e Vol. III. 129 
Indilled for a Deſian to Aſſalſinate the King, and 


aring Arms for that purpoſe ib. 
ee the Conſprracy, but denies the preparing 
Arms, 3 ib. 
He is told he cant plead Guilty to part, and Not 
Guilty ro the reſt. a 120 
Evidence againſt bim of another Conſpiracy to Kill 
the King with Croſs-Bows, 122, 
He is convicted, ib. 
Hoſtility, /ee Enemies. 


HOW James, Vol. IV. 451. ſee Kidd & al. 


HOWARD Philip, /ee Arundel Earl. 

HOWARD Lady Frances, the Proceedings in the Di- 
vorce between her andRohertEar! of Eſſex before 
the Court of Delegates,11 Jac. 1. 16 13. Vol.1.223. 

The Allegations of the Lady Frances, in order to 


obtain a Divorce, | ib. 

The Anſwer of the Earl of Eſſex, 224. 

The Archbiſhops reaſons againſt the Divorce, ib. 

King James anſwers them, 226. 

Sentence given for the Divorce, 2 
J. 


JAMES John bis Trya! for High Treaſon at the 
Kings-Bench Bar, Nov. 19. 14 on ne 

ol. I. 
The Indictment for Treaſonable Words liver 
in aSermon at a Meeting, _ ib. 
The Jury Sworn and Charg'd with the Priſoner, the 
K. Council open the Tndiftment and the Evidence, 948. 


The Witneſſes call'd, ib. 
The Priſoners Defence, 949. 
He is Convidted, 


931. 
Judgment of Higb-Treaſon paſs'd upon him, 952. 
JEKYL +4 el lll 78. ſce Pilkington & 4/7 
ENKINS William, Vol. IV. 451. ſee Kidd & al 
NKS Francis, Vol. III. 78. ee Pilkington & a7” 
— ſee Popiſh Prieſt. 
magination, ſ ee Treaſon. 
IMPEACHMENT. Impeachments preferr'd by the 
Attorney General during the Rebellion, Vol. 1. 
5340, 729, 803,807,813, _ 

The ſame certainty not requiſite in an Impeach- 
ment as is required in an Indiftment, Vol. I. 715. 
A Peer Impeached of High-Treaſon 9 ſhall 

| ol. Il. 10. 
Whether a Pardon may be pleaded to an Impeach= 


ment, VoL IL 199. 


- Biſhops. may Vote in Impeachments in Capital Ca- 

ſes in 17 5 previous to the Trial, Vol. II. 200. 

Inpeachments remain in the ſane flate at the 

a new Parliament they were in at the 

e King may Impeach, Vol. 2. 209. 
Vol. IV. 
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an 


ol. l. 99. 


the Commons of their being ready, 


edler of either Houſe may be Witneſſes on as 
Anpeuch nent. Pol. II. 574, 680. 
e for gig Beger Indeed and 
Try'd in ibe Kings Bench for the ſame fall, Vol. II. 


| Ni | 706, 767. 
An Impeachment properly. the King's Suit — not 
the Commons, Vol. II. 737. 
A Peer Impeachel of High Crimes ſhall not ſi and 
without the Bar at his Tryal, Vol. IV. 536. 
The ſaine Evidence requir'd on Impeachments as 
in other Tryals, Pol. IV. 311, 318. 
The Commons inſiſt thut tubere ſeueral are Im- 
Peach d they may proceed to the Tryal af 'which they 
pleaſe firſt, 8 Vol. IV. 529. 
The Lords inſiſt on their Right of appointing the 
day of Tryal, without any. previous 1 from 
Vol. IV. 533. 
The Proclamation made in the Kings Name 2 
Tryal by Impeachment, Vol. IV. 547. 
A Lord Impeached for High Crimes can't be pre- 
cluded fromVoting in the Tryal of another, Vol. IV. 5 36. 
Implication, fee Treaſon. 
Impoſtor, 
Impriſonment, /ee Priſoner. 
Incapacity, ſee Witneſs. 
India — 4 fee Piracy. 
INDICTMENT. 1f any one Overt. act laid in the 
Indiftment be provid, it maintains the Indift- 
ment, Vol. I. 843. Vol. IV. 159. 
One cannot be convicted of Treaſon where the 
Treaſon is not formally laid in the Inditment though 
— Crimes therein ſpecified amount to Treaſon, Vol. 
. 255. 
Overt- alls committed in other Counties than ther 
where the Indiftment is found, may be given in Evi- 
dence, Vol. II. 317. 
Indictment for a Miſdemeanour in defaming ole 
Kings Witneſſes held, if any one of the Fatts laid in 
the Indictment was prov'd, the Defendants might be 
found Guilty generally, Vol. II. 430. 
One Impeached for High Treaſon Indicted for the 
Same Fall, Vol. U. 706. 
An Indidment for Treaſon or Felony general! 
without ſpecifying the Overt-atts, is not good, Vol. if 
714. Vol. IV. 332. 
If one be acquitted on a faulty Indifiment he m 
be Indifted and Tryed again for the ſame Fact, Vol. II. 


* 
5 


Vol. IV. 573, 613. 


| 3 
Auter ſoit E Arraignd no Bar to an Indidment ſor 


the ſame Fact, Vol. II. 771 
One may be Indifted and Tryd bere 605 Treaſon 
committed in Ireland, ol. II. 771. 


Facts may be proved to be done either before or af. 
ter the time laid in the Indictment, Vol. 2.812. 
The Indiftment interpreted to alien Priſoners in 
their own Language, oll. 2. 
Where the Priſoner apprebends the Indiftment to 
be vicious, he muſt either plead Specially, or Demur 
70 it before he pleads the general iſſue, V. III. 205.206. 
IWords permitted to be proved that were not laid 
in the Indictment, Vol. III. 1007: 
If a Man commit Treaſon in ſeveral Counties he 
may be Indifted in any of them, and the Fats com- 
mitted in every County may be gives in evidence, 
| | Vol. IV. 78. 

The Grand Jury need not find according to the 
Bill preſented them, but may preſent the bare mar- 
ter of kad to the Court, who will put it into Form; 
and there needs no Billa Vera to be indors'd, for that 
frenifies no more than owning what the Court has 
drawn up, 11028 N Vol. IV. 107. 
If one pleads to an Indiftment, whereof be bas 4 
Copy given him, according to the late Al,-be ad- 
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5 * Ireland, ſee Tryal, 
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No. Exceptions can be taken to an Intiiiiment of- 
ter f 3 virtue of the late Ads, Vol. V. 108. 
An Ahern and a Nutiue to be Indittel in à diffe- 
rent Form, | Vol. IV. 137,658. 
"©: Exceptions muſt be taken to the Indiftment before 
Pen plended, © 5 Vol. IV. 329. 
Ihe particular Words on which a Criminal is pro- 
feeuted muſt be laid in the Indifiment, not ſo in an 
1 4 PEER e Web TV: 563. 
Information, ſee Inditment. > | 
Inſurrection, ſee Treaſon. 
ntendments, ſee Treaſon. 
Interpreter, ſec Tryal. I 
JONES Edward, Vol. I. 116. /e Abington & 4 
JONES: David, Vol. III. 5 2. ſee Grey Lord & af 
JONES Francis R 
JONES Rebecca, N "Ib. 
JONES John, Vol. I. 839. ſee Regicides. 
IRELAND William , Pickering Thomas, Grove 
lohn, White alias Whitebread Thomas, and Fen- 
wick John, their Tryal for High-Treaſorn , 
30 Car. II. 1678. Vol. II. 137. 
The Indidlment, | 138. 
- Otess Evidence of the Popiſh Plot, 142. 
Ihe Conſpiracy carried on in Scotland, Vol. II. 143. 


Otes confeſſes he took the Sacrament and an Oath of 


Secreſy to conceal the Plot, © 146. 
Southwark fir'd by Fenwick | 147. 
Otes order d ſome refreſhment by the Court 149. 
- 'Bedloe's Evidence of the Popiſh Plot 150. 
Same Noblemen to be A Jaſtrated as well as the 


King, | _— oy 
- Ores groves further Evidence of the Conſpiracy in 
Ireland. ib. 
James Bedloe's Evidence of his Brother's being 
employ'd by the Feſuits. 153. 
A Letter read in Evidence that was not written 


. erther by or to any of the Priſoners. 154. 


The Jury are told it was read as Evidence only 
of rhe Plot in general, and not againſt any of the 
Priſoners in particular, ib. 
I be Letter is a Summons to appear at the Con- 


alt, | ib. 
1 The Fury are diſcharg d of Fenwick and White- 
bread; there not being ſuſicient Evidence againſt 
hem, 155. 
Iireland's defence, ib. 
Pain's Evidence that Ireland was in London in 


Auguſt 156. 


| lveland calls his Witneſſes to prove be was out of 
Town in Auguſt, . ib. 
Sir John Southcot's Coachman depoſes that Ireland 
went down into Staffordſhire the 5th of Auguſt with 
bis Maſter, 157. 
Ireland complains he was not allow'd to ſend for 
bis Witneſſes, $A ib. 
Mr. Gifford depoſes be ſat Ireland at Wolver- 
hampton the latter end of Auguſt, or beginning of 
September. | ib. 
Pickering and Grove deny the whole, and complain 
they bad not time to ſend for their Witneſſes, 158. 
| freland offers to prove he had more Witneſſes but 


was not admitted, 


| 3 
Si Denny Aſhburnham depoſes that Otes had an J. 


ill Charafer for Lying in his Touth, 159. 
 . The Priſoners offer to prove that their Relations 
bad ſuffer d much in the King's Service, ib. 
Ie Chief Fuſtice direfts the Fury, 160. 


Le inveigbs againſt the Feſuit*s rinciples, 162. 
Abe Priſoners are Convidted, © * 
- Sentence paſi d, 165, 193. 


Irons, ſee Priſoner. 


-*VoERFYV 91096. ; 


ſaving Life and Member. 


ſoners again, 


MENT. F giver the ſaws Term 
the Tryal war, becauſe there was not Four Days 
Wi Term remaining, Vol. II. 7). 
No Fu ent to be Pronounc'd aſter an Ourlatory 
for High Treafon, but only a Rule * r 
| | Vol. III. 324. 

A Week's tine given 2 Defendant to move in * 
reſt Fudęgnent. Vol. III. 476. 

”Tes in the Difcretion of the Court to 75 whar 


uy : 
"A 


** 
8 
” 
r 
= 


Judgment they pleaſe on one Convilted of Perjury. 
Vol. III. 487. 

Where an Indiftment is remov'd into the King's 
Bench, Judgment ought not to be given till Four 


Days after Convidtion, if there be ſo many Days re- 


maining in the Term, Vol. IV. 215. 
JUDGES. Judges ought not to go according to their 
. 4 Anowledge, Vol. IV. 288. 
JURISDICTION. . 4 Plea to the Furiſdiction, the 
Party ought to be ready to maintain it preſently, 
WE nl | Vol. III. 661. 
- Whoever executes the Judgment of a Court in a 
Cauſe where the Court has ns. Furiſdittion is puniſh- 
able. Vol. I. 856. 
The Courts of Weſtminſter may judge of priviledge 
of Parliament, where it is incident to a Suit the Court 
ic poſſeſs d of ; but not of a matter ariſing originally 
in Parliament. Vol. II. 66. 
A Court cannot Bail where they have not Furiſ- 
diftion of the Cauſe. Dol. IL 56. 
JURORS AND JURY. By a general Verdifta Fury 
take upon them the matter of Law as well as 
matter of Fatt, Vol. I. 627, 555, 561. 
A Fury charg d with feveral 3 upon ſe- 
veral Indicfments for Crimes 4 4 
and diſcharg'd of ſome of the Priſoners without gi- 
ving any Verdidl, Vol. I. 971. 
The ſame Fury Sworn and charg d with the Pri- 
Vol. I. 978. 
Furors fin'd for going contrary to Evidence, and 
ſent to Newgate, Vol. II. 61. 
Zurors diſcharg'd of Priſoners after the Evidence 
giden for the King, without giving a Verdid, Vol. II. 
159, 277, 389. 
Furyman, who Rnows any thing of the 1 8 ſhall 
£08 his Evidence in Court. Vol. II. 256. 
Fury can take no Papers out of Court with them 
that have been produc'd in Evidence, but what are 
under Seal, ol. II. 274, 583. and Vol. IV. 644. 
One Alitainted of Felony and Pardon d cannot be 
of a Fury, | Vol. II. 521. 
When one may be 4 Witneſs, who cannot be of 4 
Fury, | Vol. II. 522. 
In Capital Offences a Fury ſhall not he ſtruck as 
in Civil Cauſes, | Vol. IL 742. 
If one Superannuated appears on a Fury when he 
is warn d be muſt ſerve, but he might have had a Writ 
of Priviledge to diſcharge him, Vol. II. 744. 
A Juror challeng d for the King becauſe he gave his 
ou the Names of the King's Witneſſes Otes and 
—_ | | e 
The Fury allow'd refreſhment before they gave 
their Verditf in a Capital Caſe, Vol. II. 826, in a 
Criminal Caſe. Vol. III. 446, 827. 
The Evidence interpreted to the Aliens on 4 pariy 
ury, Vol. III. 7. 
; ſet aſide for want of Freehold, Vol. III. 53. 


| | Vol. IV. 40, 1 755 
Challenge to a Juror for want of Freehold in the 


City, difallow'd in a Capital Caſe, Vol. III. 138, 231. 


No Challenge to the favour againſt the King as 10 


ib. ſay the Juror is a Servant or Dependant of the 
King's, 8 


4 Fury (whether of Per- or Commons ) ought not 


Vol. III. 235. 


is 


ifferent nature, 


24 ay. 


— 


KETGLE Henry, Vol. 


An Alpha 
ao be diſcbar d ia ac 


a tel 1 til t L 
their Verdi,, Vol III. 6584, Vol. IV. 178. 


Juror diſcharg d 1 ny Caſe: ſor want of be Indidment of Kidd and the other Pri 
5 | II. 86. for Piracy, in taking od Merchas 


Freehold, . „Vel. HI. 869 
5 Copy of the Panel a favour, and 6 7 
1 gd: in); | | | ol. . 6. 
* ix Days between the Precept for Summoning the 
petit Fury and the Return, Vol. IV. 100. 


I the 74 bath a Copy of the Panel before it be 
e 


return d, the Intent of the late Ad is ſatisfied, Vol. 
52 14 | a STT% bb +» TOI. 
. What Queſtions a Furor ſhall" anſwer, Vol, IV. 


184, 186. 


| JUSTICES. Zuſtices of i be Peaco ſhall not examine the 


 King*sEvidence after theCoroner, Vol. III. 975. 


KEACH Benjamin, his Tryal at the A tees at Alles 
| - bury in Com' Bucks the 8 and 9 of Oftober, 


16 Car. 2. 1664. before the Lord Chief Fuſtice 
Hyde. Vol. I. 1017. 


Ie Indifment for Writing and Publiſhing a Se- 
ditious and ſcandalous Book, Entitled the Child's In- 
ſtructor againſt Infant Baptiſin, &c. ib. 

The Vit neſſes for the King call d, ib. 

Ihe Priſoners Examination before the Juſtice 
read as Evidence againſt bim, | ib. 

> He is convicted of all the Paragraphs laid in the 
JIndifment but one which was wrong recited. 1029, 
.. Semtenc'd to fland in the Pillory Three ſeveral 

and find 20 l. ‚ 


Days ib. 
KERNE Charles his Trya! for High Treaſon at 


Hereford Afizes the 4th. of Auguſt, 31 Car. 

+12, 4 2. 160%%/ę-L[ü Vol. II. 401. 
:* The Indillment for High Treaſon in taking Po- 

piſh Orders and coming into England, being a Sub- 
jelt of this Crown, ib. 
Evidence that the Priſoner adminiſterꝰd the Sacra- 
ment after the manner of the Papiſts, 402. 
Ihe Witneſſes being confronted, contradid one 
another. ; 403. 
I The Priſoner calls bis Witneſſes, ib 


A Prieft ſaying Maſs, Evidence of bis being in 


Orders, 1 0 406 
Ihe Chief Juſtice direcls the Fury, 7 8 
I The Priſoner is * hs, 405 
KEY Robert, Vol. III. 78. ſee Pilkington £7 al. 
V. 706. fee Green & al, 
KEYS Thomas, Vol. IV. p. 1. ſee Charnock Robert. 
Kl DD (Captain William bis Tryal for Murder and 
Piracy upon Six ſeveral Indiltments, as alſo 
- the Tryal of Churchil Nicholas, How James, 


: Lamley Robert, Jenkins William, Loff Gabriel, 


Parrot Hugh, Barlicorn Richard, Owens Abel, 
and Mullins Darby for Piracy at the deny 
Se ſſlions held at the Old Baily London the 81h. 

and 9th. of May, 13 W. 3.1701. Vol IV. 451. 


8 The firſt Indiftment againſt William Kidd for the 


Murder of John Moor his Gunner, 453- 


. + Counſel aſfign'd Captain Kidd, ib 


. + The Court order him part of bis Mony and Effects 
for NN NC. 454. 
Kidd' Tryal for the Murder comes on, ib. 
De Witneſſes for the King calld to prove the 
Murder, - | b 
Kidd' Defence, Vol. IV. 
Kidd call ſeveral of his decomplicet in Piracy, 
ho are. admitted to he Witneſſes for him in ths 


C(Caſe, 5 NP | Ib. 
e The Lord Chief Baron.direds,the Jury, and inti- 
mates that the Provocation given by the deceas'd roa. 


: 200: flight to. ext62uare the Crimes. And reduce it 10 


> 
* 


betioal)/ MAG LE. 


ib. 
Vol. IV. 456. 


Manſlaughter, - 1 48 85 
Kidd 15 Convidted of. Marder, + 82 
_ 


Merchant in the 


214%] vl 


| er 1Iryal comes un. ib. 
 Churchil and ſome of 1he Priſoners deſire the be- 
nejit of 1he King's Proclamation as which they Fur- 
render d, | .461 
They art told that they did not Surrender 5 the 
Perſons the Proclamation direfted, and. therefore 
the Tryal muſt proceed. 43562. 
The King's Council open the Indidinent and the 
Evidence, CCC ds 
Ide King*s Wuneſſes call d to prove this Piracy, 


| Kidd's Commiſſion to make repriſals on the Flock 


read, | 476. 
Kidd's Commigion for Cruiling againſt the Pirates, 
Kidd's Defence, | SED = . 
Col. Baſs Governour of Welt Jerſey, depoſes = 


Nicholas Churchil and James How, mo of the Pri- 
ſoners Surrender'd to him the 4th. of June 1699. 


Lamley and Jenkins in their Defence 3 
were Servants on board Kidd's Sbip, i 
Loft in bis Defence ſays be was under Kidd 
Command, ..1 >a 
Parrot Defence, . ib. 
Barlicorn's Defence, | i. 
Mullin's Defence, ib. 


Kidd calls Witneſſes to his Reputation, 575. 
The Lord Chief Baron Ward direfts the Fury, ib. 
As to thoſe Three Priſoners who appear to be Ser- 
vants, he tells the Fury there muſt be a Freedom of 
choice to determine one a Pirate or a Felon, but if a 
Servant go voluntarily with a Pirate, and accepts his 
ſhare of the Booty he was to be accounted a Pirate, 477. 
That az to thoſe who Surrender d on the Proclama- 
tion, they bad not made out that they Surrender'd on 
the Terms the Proclamation requir d. | ib. 
At to their Pretence who wou d juſtifie themſelves 
as being under Captain Kidd's Command, that was 
no Excuſe for Aline him in ſuch Enterprizes as 
they knew to be unlawſui, eſpecially having. ey 


. Partakers of the Spotl, 


Kidd, Churchil, How, Loff, Parrot, Owens, and 
Mullins Corvifed, Lamly, Jenkins, and Barlicorn 
acquitted, | Vol. IV. 478. 

A Second Iudidlment againſt Kidd and the other 
Nine Priſoners for Piratically robbing a Mooriſh 
Ship in the Indian Seas. n ib. 

A Third Indiftment againſt them all for Piraticall 
taking a Mooriſh Ketch in the Indian Seas, ib. 
A Fourth Indiftment againſt them all for Pirati- 
cally taking another Mooriſh Ship, 479. 
Ibe Fifth Indidment for Piratically Robbing 2 
Portugueſe Ship in the Indian Scat, ib. 

The Tryal of all the Priſoners upon the Heeg 
and Third Indidment begint, eee 

There being a new Fury, the Court direct the 
King's Counſcl ta open the Evidence again, 481. 

The King's Witneſſes call ; ib. 

ThePriſoners defence as to theſe 2Indidments,484. 
Ar. J. Turion direds the Jury, 4389. 

He tells them that Lamley, Jenkins, and Barlicorn 
being Servant s, ought to be diſtinguiſi d from the reſt, 
or tho" they had their ſhares of the wh pot ie art 
be preſun d they were to be accomptable. to their 
Maſters on Board, . 
Lamiey, Jenkins, and Budlicorn acquitted; 1he 
others convidſe dl. 84222 
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* of the Feger on the na left Inditt- 


nen, How, end Owen, revralt their Fs 
and. Jett Gu KELP 20" 
be other — put themſelves upon thei Tryatils 
The King's Witneſſes calFd, g 4394. 
Me. diredts „he Fury 43598. 
Larniey, Jenkins, and Batticorn the Servants are 
acquitieg, 499. 
| "Rid nd the | other” Tore are Convitted on the 
Tndifiment, nn vid. 


Robert Culliford,, Nicholas Churchil, Darby 
Mullins, aud John Eldridge arraig ned for Piretically 
taking tbe Royal Merchant in the Indian Seas, having 


pleaded" not Guilty (all bit Eldridge) afterwards re- 


traf their Plea, — Sil ES” ib. 

Eldridge Convidt, e ib. 
| — aſs'd on Kidd, Church il How, Loff, Par- 
rot: Owens, Mullins, Hickman andbldridge. Foo, 


KING. He is King to all Intents before bis Corona» 
tion, on the demiſe of bis Predeceffor, and one 
may "be Attaimed of F reaſon contmuted againſt 
fuch a King, g 

The People Collettively or * fegen hade no 
Coercive Power over the Perſon of the King, Vol. l 834. 


. OneConviftedof Treaſon againſt aKing out of Poſſe © - | 


fron of the. Throne and out of the Realm, Vol. l. 928,943. 
The King cannor diſpenſe with the Laws, Vol. III. 


794 
KING CHARLES tbe Firſt his Tryal in Janary the 
22450 of bis Reign, An. Dom. 1648, Vol. I. 533. 
The Ad for erecling the High Court of J 222 — 
Ihe firjt meeting 555 Commiſftoners, 
Prochinttion made by Sound of Trumpet of the 2 
ng of the Court in order to the King*s Tryal, 535. 
Can ſel appointed for the Common Wealth, Vol. l. ib. 
Bradſhaw choſen Prefident, ib. 
Order'd to be Stil i Lord Preſident, 536. 
Some Matters order d 8 to the Tryal, ib. 
A Search made under the Parnted Chamber, to 
prevent” their being Blown up, $37- 
Order'd that the == be at Sir Toh qe s 
Houſe during the Ths 


A Table pointed f 2 nde Ki ing, and another For 


the. Preſident, ib. 
The Sword of Srid carried before the Pref dent, 
549, 510. 

ants to the Preſident, | ib. 


114 6 Court Sit in order to the -Tryal, 


ib. 
The King is brought to the Bar, 540. 
' The Charge read, | 
The King dentands by that Authorit be * 


Hought thitber, and refuſes to acknowledge their 
Furiſdiftion, 543- 
He is remanded into Cuftoty, ib. 
The King brought to the Boy again, and offers to 


give Reaſons againſt their Furiſdilion, 545, 512. 
Which they refuſe to hear ib. 
What . he defignd to have ſpoke if | he had been 

permitted, 


5 Y- 


e 15 interrupted, 


Tie King a Third dial ede to the Bar, 548. 
Refuſes to own their. Authority. - . 
Alis Contempt recorded a Third time, 1 


The Witneſſes Examined by a Committee, 551,515. 


The Dean of Weſtmiriſter 's Houſe furniſh'd for | 


he Preſident, 
The Witneſſes atteſt their Depoſitions in Court, i, 
The Fojdence againſt the King, 552. 


Heftilities begun between the King and Parlia- 

ment, ib. 
The King's Srundurd ſer up at Nottingham, ib. 
War Proclaim'd againſt the Parliument, and the Earl 

of Eſſex and Lerd Brook Proclaim d Traptors, 553- 


Vol. I. 175 © 


- Bordence of the Ning bring ar Jill, - 
. Eonlence of b King's drewing op 2 


5 | 
ſl the manner of Erelling the King" gente, 
ar ortingham, 554. 
Abe brandord taken and retaken at Ed ge Hill ib, 
. Evidence of rhe. King*s rallying bis Forces, and ma. 
king them ſtand * they were routed, ib. 
The King rides from Regiment to Regiment at the 
Fight at Newbury, 556. 
Evidence of ſome Tran ae, between the King 
thd fome of bis Pretended Friends during the Treaty 
in the Ile of Wight, Vol. I. ib. 
N The Independems g the King's offers to then, 


ib. 

— Fg 4 in Buidenec, but not Publiſh'd 
in the Tryal, 557. 
Some Reſolutions previous to the Sentence, ib. 
The Ki ing brought to the Bar again to receive Sen- 

1 ence, 559, 561. 
Ibe Preſs dent s 8 peech before the Sentence: Hz 
is interrupted by a Lady, + ib. 
The King permitted to ſpeak before the Sentence jb, 
Deſt tres ro be heard before the Lords and Commons, 


Downes, one of the Members of the Court, Mr: | 
2 ſome relullance, ib. 
Ibe King 18 denied a Hearing before the Lords 
and Commons, © ib. 
Conjures them to confider of bis- Requeſt once again, 
which they refuſe, 563. 
The Preſident adviſes his Majeff y to be N 
and prays for his Soul, ib. 
"= $ r / 1 1 ib. 
e eohole Court riſe up to expreſs their Aſſent, ib. 
They refuſe to hear 2 72555 Rn ib. 


Some Indignity offered to is Majeſty by the Soldi- 
ers, 56 

He is permitted to ſee his Children, 361. 
And Biſhop Juxon who Preaches before him, ib. 


The — for the Kings Execution, 564. 
Some Diſſent ing Miniſters ordered to attend the 
King in his laſt Moments, but he refuſes to be trou- 
bled with them, 565. 
The King «s "Executed, ih. 
Mr. Sollicitor Cook's Speech, which he intended to 
have deliver*d at the Tryal if the Ki ing had pleaded, 5 21 
He infifts that England ir a limited Monarchy, 
where the King can take nothing from the ye, 


without his Conſent, - 


That the King can only employ bie Power for ohe 
0 of the People, 522 
That all juft Power is deriv'd fromthe People, ib. 


Conqueſt and a long deſcent can give no Title, ib. 
Thi the Oaths f Allegiance and Supremacy are 
not binding to the Subjelt, ib. 


Abfolute Monarchs permitted by Providence, as 
the Plague, but *twas lawful for their Subjefts - 
break their Toke, 

Charges the Ki ing, ar an Accomplice with the Duke 25 | 
Buckingham, in Poiſoning his Father King James, 5 23. 

855 uh Levying Shipmoney under a pretence of 1 4 
ceffit 

He bolds that the Ki ing is anſwerable as well as bis 
Miniſters, for Mal-adminiſtration, Vol. I. ib. 

Charges the King, as the Author the Scotchwar, ib. 

Ant of the Maſſacre in Ireland, ib. 

And of a Civil War in England, ib. 

Holds that the King has no right to command me 
Mili tl az 

O7 10 diſſolve Parliaments, or 10 refuſe his 4 


ſent to Bills, 525. 
Or that he has a W, Fr cow Lane or 
new 


<0 Y 
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of Nov. 31 Car. 2. 1679. Vol. IL 410. 

The Inditment for endeavouring to defame Otes 
and Bedloe the King's Witneſſes,and thereby to ſtifle 
and obſtrud the diſcovery of the Popich Plat, ib. 
Evidence that Lane ſaid be was ſeduc d by Knox to 


new Corporations, oo 000 OC ib, 
Or a Power- of pardoning Offenders, or ſuſpend. 
ing Executions, N ih. 
Or a Power of raiſing or lowering the Coin, ib. 
Or of avoiding his Grants, £7 th. 
And Js that if the King has theſe Prerogatives, 
be is an abſolute Tyrant, and this the worft Tyranny, 
os being eftabliſh'd by a Law, 526. 
But that indeed bis Prerogatives did not extend 
much beyond the Priviledges of the meaneſt Subject, ib. 
He holds that Poſſeſſion gives no Title, Right 
can never dye, CS 
Two Supreme Powers, or two Co-ordinate Powers 
can't be in one Nation, ib. 
The People may take meaſures for their defence 
without the King, if he refuſes to concur with them, 
and they are Fudges what tends to their Advantage 
or Deftrudlion, | ib. 
That *twas agreeable to the fundamental Conſtit 
tion of all Kingdoms, that where the King becomes a 
Tyrant, be ſhow'd die for it, 527. 
The People bis Majeſties liege Lords, ib. 
Treaſon to ſet up his Standard againſt his dread 


Soveraign the People, ib. 
The King Charg'd with betraying Rochel and the 
French Proteſtants, 529. 


The King of great Learning and Dexterity in State 
Afﬀairs, and not to be ſeduc'd by his Council, 531. 


Says the Innocent Blood of Three Kingdoms de- 


manded Juſtice againſt him, ib. 
He is troubled for the King's Eternal Condition, 
and prays for the poor Wretch, ib. 
Is concern'd that the Cavaliers behave themſelves 
fo bravely at their Execution, 532. 
Says God had afforded him great aſſiſtance in the 


| management ofthis Proſecution agdinſt his Majeſty,ib. 


That the Vices of all Tyrants center d in his Ma- 
7eſty, Vol J. ib. 
And therefore he demands their Fuſtice, ib. 
That other King's might hear and fear, &c. ib. 
KING Edward, Vol IV. p. 1. ſee Charnock EY al. 
KIRBY Richard, Conſtable John, Wade Cooper, 
Vincent Samuel, and Fogg Henry Sea Captains, 
their Tryal for Cowardize at a Court Marſhal 
held on Board the Bredah in Port Royal Harbour 
in Jamaica in America, the 8, 9, 10, and 12 days 
of October 1*. Annæ. 1702. Vol. IV. 577. 
The Charge and Evidence againſt Kirby, 578. 
He is Convitted and Sentenc'd to be Shott, 579. 
CaptainConſtable Convifted of breach of Orders, &c. 
and Sentenc'd to be Caſhier®d, | 580. 
Captain Wade Convilted of Comardize and Sen- 
tenc d = be Shot, Fs; for fign — 
Capt. Vincent and Capt. Fogg try*d for ſigning a Pa- 
per a fiebring, — 2 tobe Suſpended, ib. 
KITCHEN George, Vol. IV. 706. ſee Green C410. 
KNIGHTLEY Alexander, his Trya/ for H. Treaſon 
30th of April, 8 W 3. 1696. Vol. IV. 213. 
Ihbe Indiftment remov'd by Certiorari into the K's- 
Bench, ib. 
The Overt- Acts laid in the Inditment, the conſult- 
ing and agreeing to Aſſaſſinate his Majeſty and provi- 
ding Arms, &c. for that purpoſe, ib. 
And going to View the Ground where the Aſſaſſina- 
tion was intended, 214. 
A Venire iſued for the Fury as in Civil Cauſes, and 
15 Days between the Telte and Return, ib. 
The Priſoner retrafts his Plea of Not Guilty and 
pleads Guilty, ib. 
. The Priſoner recieves Sentence the laſt Day of the 


erm, 215. 
KNOX Thomas and Lane John, their Tryal for a 

8 Mi pats the King's-Bench Bar the 2510 
Vol. IV. , 


betray his Maſter Titus Otes, + 415. 

2 that the Lady Pois ſupported Knox with 
oney, #65 1 14 25. 
Knox's Information read againſt him, bas. 


The Defence made by Mr. Knox s Council, 427. 
That Knox was not in the Contrivance,but that the 
Information was brought him by Lane and Osborne, ib. 
The Defence made by Mr. Holt of Council with 
Lane. | 429. 
The Defendants Convilted, 431. 


L. 


LAMLY Robert, Vol. IV. 451. ſee Kidd & al. 

LANE John, Vol. II. 4 10. /ee Knox. 

LANGHORNE Richard Eſq; his Tryal at the Old- 
es for High Treaſon 141th June, 3 1 Car. 2. 


1679. Vol. II. 322. 

The Inditment, * \ ib. 
The Overt-Ats writing Letters to Solicite Aid 
from the Pope, &c. and ſending them, ib. 
Recerving Commiſhons for Cuil and Military Offi- 
cers from Rome, and diſtributing them, 322. 
Conſenting to the Feſuit's Conſpiracy to Kill the 
King, and procuring 6090 l. of the Ben ictine Monks 
for that purpoſe, ib. 
And abetting Coleman's Conſpiracy, ib. 
Evidence of the Plot in general, 325. 
Hear-ſay Evidence admitted, | ib. 
Otes's Evidence of ſome Letters Mr. Langhorne 
ſent to St. Omers, 326, 


Of bis acquainting bim with what paſs'd at the Con- 
ſult, and his Praying for the Succeſs of it, ib. 
Of the Commiſfions receiv'd from Rome, 327. 
Bedloe Complains that a Papiſt took Notes in Court, 
330. 

Otes depoſes 80000Crowns were rais'd at Rome for 
carrying on the Popiſh Plot, and Mr. Langhorne had 
notice of its being paid at Paris, 333. 
Mr. Langhorne objefs that an Approver being par- 
dowd cou d not be a Witneſs againſt the Appellee, and 
= ſame reaſon holds as to another Accomplice in the 
ime, 334. 
Ihe Court over-rule the Objection, and add that the 
— being maintain d by the Government it no 


Objedlion to their Teſtimony, 335. 
Otes Complains to the Court that Papiſts came into 
Court with their Swords on, tb. 


The Priſoner produces manyWitneſſes to proveOtes 
was at St. Omers when be pretended to be here at the 
Conſult, 336. 

The Priſoner is not admitted to prove what theWit- 
neſſes Swore again(} him at another Tryal, 342. 

The Witneſſes who appear for the Priſoner abus'd 
by the Mob, ib. 

The Chief Fuſtice admits that a Hitneſe may be con- 

fronted by another, to prove what the Witneſs Swore 
at another Tryal, relating to the Why _ falſe, 
ol. II. 244. 

Otes acknowledges he conceals part of his Evidence, 
tho Sworn to ſpeak the whole Truth, ib. 

Bedloe takes the liberty of concealing part of his 
Evidence too, ; 345» 

The King's Council call Witneſſes to prove Otes in 
London at the Conſult, | jb. 

The Priſoner calls other Witneſſes to contradict 
them, | 3248. 

Mr. Langhorne's Obſervation on the Evidence, 3 17 
i PpppPP⁰ He 


inveigbs againſt them, 
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The Chief Fuftice*s Direſſions to the Fury, 
He tells r Papiſis were not to be believ d 
in their Common Cauſe. 4 ib. 
Charges them with moſt pernicious r EI" 
- ID, 
He Frights the Fury with diſmal apprebenſions of 
the Plot, | 352. 
Speaks of a Letter that was found, which be ſays 


was an undeniable Evidence of the Plot, ib. 
The Priſoner. ſhews that was no Evidence at all of ir 
| 1 


The Priſoner Convifted.and the Recorder commends 
the Verditt, - 353. 
The 5 Feſuits are brought to the Bar again, and 


Mr. Recorder makes a Speech, ib 


He Pronounces Sentence on Mr. Langhorne and 
the 5 Feſuits, 354 
LATIMER Richard, Vol. II. 3 1. ſee Meſſenger & 4. 
LAUD William Lord Archbiſhop of Canterbury his 

Tryal March 12. 19 Car. I. 1643. Vol. I. 374. 

His Grace Impeached of High Treaſon generally,ib. 

He is committed to the Black Rod. ib. 

14 General Articles exhibited againſt his Grace, ib. 

His GracesSpeech upon bringing up the Articles, ib. 

He is commited to the Tower, 77. 

Ten additional Articles exhibited againſt bim three 


Tears after bis Commitment, 491 


Council and a Sollicitor allen d his Grace 377. 
He Petitions that they would diſtinguiſh between 
what was Treaſon and what was Miſdemeanour, ib. 


But 10 no effect, 378. 
His Graces Anſwcr, ib. 
The Tryal 82 the 16th day of January, ib. 
No Anſwer being put in to the fut Articles, ihe 
Tryal put off, EK: 379 
His Graces Anſwer to the fis ſt and further Arti- 
clan.” +: | Vol. L ib. 
He receives notice of Tryal again, ib. 
The Names of the Managers for the H. f —— 
ib 

The Method obſerv'd at the Iryal, ib. 
The Tryal begins, 380 


Serjeant Wild's Speech at opening the Charge, ib. 
His Grace replies to Serjeant Wild, 381 
His Grace is charg d with adviſing the King to 
uſe extraordinary ways for a ſupply, 385. 
And ſaying the King might uſe bis Power, 386. 
And aſſerting the Legality of Ship- Money, &c. ib. 
Aferting Proclamations to be of equal force with a 
Statute, 387. 
Advancing the Prerogative above the Law, 388. 
Charę d with ſaying he boped to ſee the Canons and 


the K's Preregative equal to an Aft Parliament, ib. 


The Ordinaries power over School. Maſters, ib. 
Where a Canon will not be of force againſt a Cu- 
389 


OM 
4 Charg*d with preferring Dr. Manwaring, 3 


Refuſing to conſecrate one Eletted Biſhop a Pra- 
munire, 390. 


Churgꝰd with granting Subſedies in the Convocation, 
; 1D. 

The Clergy a power of granting their own Subſidies, 
ib. 

charg d with pulling down the Houſes about St. 


Pauls, 10 repair the Church. 391 
Whether lawful to Build on conſecrated Ground, 


25 373 
Charg'd with compelling the Gold ſmith's to inhabit 


either in Cheap ſide or Lombard-Street, ib. 

The Oath ex officio 4s'd in the High Commiſſion 
Court, 394. 
 Charg'd with being the Cauſe of the Cenſure of 
Burton, Pryn and Baſtwick, 395. 


350. | 


With adminiſtring the Sacrament at the Rails, 399. 
Charge about placing the Communion Table, 400. 
Charg?d with 4 ing Bagſhaw of the Temple. ſor 
ſaying Biſhops ought not to meddle in Civil A fairs, 403 
With countenancing Wakes, Oc. ib. 
Charg d with threatning thoſe who brought Probi. 
bitions, | | 8 404. 
Charg*d with accepting Bribes, 4c. 
His Grace brought tothe Houſe and remanded with. 
out any thing done, complains of the Charge be is put 


to, 0g. 
Charg'd with making Canons after the Difſolutics 
of the Parliament, Vol. 1. ib. 
The Convocation Sit after the Diſſolution of the 
Parliament, | ib. 
The Lord's did not permit his Grace to ſhew that 
the Canons were agreeable to Law, 410. 
Charg'd with aſſuming Papal Power, ib. 
Ihe Jitles given him by tbe Univerſity of Oxford. ib. 
The Title of Holineſs given to Primitive Biſhops,ib. 
Charge d that he wou'd exempt the Clergy from the 
Civil Power, 411. 
Charg'd with making Eccleſiaſtical Perſons Tuſti- 
ces of Peace, Rc. 412- 
Whether a Clergyman ſhall be tax'd to contribute 
in Caſe of 4 Robbery, 413 
Faſtices of Peace callid before the High Commifhon 
for holding their Seffions in the Church-yard, 414. 
Charg'd with a defign of reſtoring Impropriations 

to the Church, | 316. 
Charg'd with adding ſeveral exorbitant Clauſes to 
the High Commiſſion, 417. 
His Grace Petitions for an Allowance out of his 
Eſtate, but is denied, 418. 
Charg'd with altering the Statutes of the Uni- 
ver /ity of Oxford, 419. 
Charg'd with cenſuring Baſtwick for Writing a- 
gainſt Biſhops, 421. 
Biſhops derive their Power in Temporals from 


the Prince, but in Matters purely Spiritual from 


Chriſt, : | 422. 
But may not exerciſe their Spiritual Power with- 
out leave of the Prince, | ib. 
Charg d with altering the Communion Table, and 
putting up Painted Glaſs in his Cappel, ib. 
Bowing towards the Altar, | 423. 
Organs, Candleſticks, &c. ib. 
Conſecrating the Communion Plate, 424. 
His Bible with the five Wounds of our Saviour, ib. 
Prayers at Canonical Hours, ib. 
Pillures in his Gallery, i. 


A piece of Tapeſtry with a Crucifix wrought in it, 
hung up for an Altar piece, 425. 
His Grace is allow'd 200 l. out of hie Rents, ib. 


The Pitures in the Windows of Lambeth Chappel, 


| 26. 
The Ceremonies at the Coronation charg'd — 
Superſtition, ib. 


Sarg d with Altering the Coronation Oath,Vol.l.ib. 
The Virgin Mary's Piclure at St. Mary's at Oxford, 

28. 
Dr. Brown's &neeling before the Altar, 5 32. 
The States and the King of Sweden pray'd for be- 


fore bis Majeſty, BE: ; 
| Shenfield 2 for defacing a Church Vine 
A Bible Printed with Pictures, 115. 


His Grace is charg'd with Expunginę Paſſages a- 
gainf Bopery, out of Books, CAE * 5. 
* Charg'd with Conſecrating Churches 436. 

arg d with Publiſhing the Book of Sports, 438. 

The People allow'd their Recreations at Geneva 
on Sundays, ib. 


Mini- 
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AMiniflers puniſh'd for not reading the Boot of 
Sports, ib. 
Charg'd with introducing Arbitrary Power, 440. 
Cauſing Minifters 10 leave their Cures, and fiy 


beyond Sea, &c. 


ID. 
Stopping Books at the Preſs, and expunging Paſ- 


ſages out of them, 


2 
Charg d with altering Prayers on the 5th. of No. 
vember, pg. 444. 
Leclares, 8 ib. 
Charę d with maintaining Tran ſubſtantiatiion, 447. 
Wub Licenſing Popiſh and Arminian Books, ib. 
1hat his Chaplains Preachd Arminian Doctrine, 448. 
A Bible with a Popiſh Table, 449. 
His Grace t Books given to Hugh Peters, ib. 
Charg'd with preſerring only ſuch as were Popiſhly 
affedted, ib. 
hat be hinder'd the buying in Impropriationt, 45 2. 
Endeavouring to create a diviſion between the 
Church of Ergland, and the Reform'd Churches, 453. 
His Grace receives avuſrve language at his Tryal, ib. 
Epiſcopacy Jute Divino, 


454. 
Charg'd with projecting to reconcile the Church of 


England to the Church of Rome, 455. 
And Conver ſing with feſuits and Harbouring them, 

| 15 ib. 

A Curdinal's Cap offer d bim, ib. 
Praying for the Qucen and Prince, 456, 


That be denied the Pope to be Amichriſt, 460. 
And ſaid Rome was a true Church, &c. 461, 
Reliev'd Prieſts, | ib. 
Wou'd not give the Papiſts ill Language, ib. 
The Homilies don't make the Pope tobe Antichriſt, ib. 


Popiſh Books, 464. 
Cbargd with endeavouring to ſubvert the Rights 
of Parliament, 465. 

Finds his Picture fallen on the Face, ib. 

His pretended Dream, ib. 

Hopes and Fears concerning a Parliament, Vol. I. 467. 

Anſwer to the Remonſtrance, 469 


Earl of Strafford procures the Houſe of Commons 
in Ireland 70 be choſen half Papiſis and half Prote- 


ftants, 


ib, 
His Grace is allo d the benefit of the At of Obli- 


vion, as to ihe Scotch Affairs, 471. 
His Graces Diary Printed in Folio, and given to 
each Lord, | ib, 
His Recapitulut ion, ib. 
The Papers be had prepar'd for bis Deſence taken 
from him, and all things neceſſary for bis Defence 
denied him, | 


| 472. 
The happy State of the Kingdom woile bis Grace 


was concern'd in the Adminiſtration, ib. 
His b:ft Actions made the Foundation of a Charge 
of High Tre:ſon, ib. 
Chargd with the Ads of the reſpective Courts, 
wherein he Sate, 472. 
The Church is to determine what is true Doctrine, 
and not the Parliament, 


474- 
If the Acliůont themſelves are not Treaſon, the 


reſult of them can't be Treaſon, 475. 
Mr. Brown Summs up the Evidence, and makes 
his Obſervations on it 2 the Commons, 476. 
His Graces Council ſhew that nothing charg'd in 
the Articles amounts to High Treaſon, ib. 
The uncertainty what was Treaſon at Common Law, 


| Bs. 

TheStatute of the 25 Fd: 3. to be taken ſtricliy, 478. 
The uncertainty of the Word endeavour, i 

The Words to go about, or attempt to do a thing, ad- 

iudg'd void in a Conoeyance for the uncertainty, ib. 

Cardinal Wool ſey adjudg'd guilty only of a Premu- 


nire, for endeavouring to ſubvert the Laws, 479. 
His Graces Counſel ſhew that none of the particu- 
lars contain d in the Articles are Treaſon, 80. 
The number of Miſdemeanours cannot alter their 
Nature, ib. 
The Mob Petition the Parliament ” wh Juſtice upon 
bis Grace at the Inſtigation of their Preachers, ib. 
The Toe of Commons command his Grace to be 
brought before them, 481. 
Mr. Brown delivers a Summary of the Charge 
againſt him there, ib. 
His Grace is admitted to hear it, Vol. I. ib. 
His Grace ſeems 10 object to his Accuſers becoming 
bis Fudges, and that without bearing the Evidence 
againſt hin, 485. 
Brown replies, ib. 
The Houſe of Commons paſs bis Attainder, ib. 
The Commons threaten the Lords, to induce them 
to paſs the Ordinance for bis Attainder, ib. 
he Lords agree as to the Fatt, but the Fudges de- 
clare there was no Treaſon in the Articles, ib. 
The Lords of Opinion there was no Treaſon in then, 
ib. 
Chriſtmas day enjoin'd to be kept as a Faſt, ib. 
The Lords paſs the Ordinance of Attainder, 486. 
He has a Pardon from the King which is rejefted, ib. 
Allow'd but one Chaplain to tend him, and him 
in ibe 2 of a Presbyterian Teacher, ib. 
He 1s bebeaded, f ib. 
Pracfices of the Commons to prevail with the 
Lords to paſs the Ordinance, © ib, 
But ) Lords preſent at paſhng the Ordinance, ib. 
Leed*s Duke, ſee Danby Earl, and Vol. IV. 553. 
LEWIS David his Tryal for High Treaſon, the 28th. 
and 29th. of March, 31 Car. 2. 1679, at Mon- 
mouth A haet, Vol. II. 250. 
The Indidment for accepting Popiſh Orders. ib. 
Evidence of the Priſoners ſaying Maſs, and per- 
forming the other functions of a Prieſt, ib. 
Popiſh Utenſils taten upon him, 251- 
ThePriſoner objefs the Falls laid in theInditment 
were not provd, | ib. 
The Court anſwer it was ſufficient toſhew he exer- 
cis d the Office of a Prieſt, and that it was not ne- 


ceſſary to ſhew how he was Ordain'd, ib. 
The Priſoner is Convilled, ib. 
Sentence paſs'd, 253 


LEWIS James, Vol. IV. 217. ſee Dawſon. 
LIBEL. One Indifted and Convitted of Felony for Li- 
belling and Impug ning the Queen's Authority in 
Cauſes Eccleſiaſtical, Vol. I. 144. 
Information in the Star Chamber for libelling the 
King and Court, &c. Vol. I. 273. 
One Indifted of High Treaſon, and Three of a Miſ- 


demeanbur in libelling the Government, Vol. I. 968. 


Indidment for Publiſhing a Libel againſt Infant 
Baptiſm, &c. Vol. I. 101). 
Libelling the Government, or private Perſons, pu- 
niſhable, a Lol. II 
Writing falſe News,tho' it be neither ſeditiouas nor 
ſcandalots, puniſhable, Vol. II. 478, 555, 561. 
Publiſhing any News Books without Licenſe puniſh- 
able, Selling 4 Libel a publication of it, Vol. II. 575. 
' The Publiſhing any thing reflelting on the Govern- 
ment or a private Perſon, tho) it be true is a Libel,and 
the Writer or Publiſher ſhall be puniſh'd for it, Vol. II. 


: | 3 

One attainted of High T1 eaſon for a Treaſonable 
Libel, Vol. Il. 796. 
Indidment for a Miſdemeanour in Writing and 
Publiſhing a Libel refleting on the Fuſt ice 7 the 
Nation, Nee 37; 
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Indie nent for a Treaſonable Libel, Vol. Ill. 204. 
Kefleions on the Pee e in a Letter by 
the Poſt. to a private Friend, adjudg*d to be a framing 
and publiſhing a Libel, . 1 
M here an Add is unlatoſul it implies Malice, Vol III. 
| L | 4 319. 
What ſhall be deem'd a Libel or a Publication of it, 
fee the Seven Biſhop's Tryal, Vol. III. 729, Cc. 
The Perition of the City of London againſt diſotving 
the Parliament, adiudg d to be a Libel, Vol. III. 817. 
One can't be adjudg?d guilty of writing a Libel, 
unleſe it can be prov?d where be wrote it, but where- 
ever he direfs it to be Printed, that is a Publica- 
tion in that County, Vol. IV. 669. 
Tranſcribing a Libel makes one guilty * Li- 
bel, Vol. IV. 670. 
It may be a Libel, tho no Perſon in particular is 
reflected on, 5 ol. IV. 672. 
LICENCE. A Subject of England may Travel 
without Licence, 
Going to France, and returning without Licence, 
made High Treaſon, > Vol. IV. 636. 
Ligeance, ſee Allegiance. 
LILBURNE Lieut. Col. John, bis Tryal for High 
Treaſon, by an extraordinary Commiſſion of Oyer 
and Terminer at- Guild-hall, London, 2470, 
25th, and 26th. of October, 1649, Vol. I. 580. 
Lilburne heros he was taken at Brentford,and had 
been Arraign'd before the Lord Chief Fuſtice Heath 
at Oxtord, for High Treaſon againſt the King, 581. 
Hie objects, that extraordinary Commiſſions of Oyer 
and Terminer are legal, Vol. I. 582. 
That *twas illegal to Reep him in Priſon Seven 
Months, and not bring bim to Tryal, 583. 
That he was apprebended by Soldiers, and carried 
to Paul's their main Guard, whereas be ought to have 
been put into the Hands of the Civil Magiſtrate, if 
be had offended the State, 584. 
Committed for refuſing to accuſe himſelf, which 
they themſelves had cenſur'd as illegal Practice in 
the Star- Chamber, : ib, 
That his Eftate of the Value of 30001. was taken 
from bim without legal Proceſs, 585. 
He demands of the Court a Sight of their Commiſ- 
lon, | 586. 
The Court tell him that the Supreme Authority was 
now in the Commons, as they ſaid it was alſo in the 
times of the Romans and Saxons, 587. 
He refuſes to bold up bis Hand till the Court tell 
bim what it means, + 588. 
He deſires a Copy of bis Indiftment and Counſel, 
but to no effect, 590. 
Je pleads not Guilty, ib. 
The Name of Tyranny be ſays, was only remou d 
by the King's Death, the thing was ſtill prafticed, 


even by thoſe who pretended to put him to Death 


Fo or it ? 594» 
He has time till the next day to prepare for bis 
Defence, 599. 
The Indifiment for High Treaſon in Printing and 
Publiſhing ſeveral Treaſenable Books againſt the Com- 
monWealth,ond ſtirring up theSoldiers toMatiny,601. 
Evidence of his being concern d in Publiſhing the 
Outcry, Cc. 607. 
: Evidence of his diſtributing the Outcry to the Sol- 


diers, 608, 
And inciting them to Mutiny, ib. 
His Publiſhing the Salva libertate proud, 609. 


The Book intituled the Impeachment, Cc. prov'd 
to be publiſÞd by him, 610. 
The Preparative to the Hue and Cry after Sir Ar- 
thur Hazlerig, proud to be publiſb'd by him, 611. 
An Ordinance making it reaſon to conſpire againſt 


Vol. III. 313. 


Vol. I. 576. 


the Common Wealth, &c. or affirm in Print, &c. that 
the Government is unlawful or uſurp'd, ib. 
Or to incite the Soldiers to Mutiny, &c. ib. 
He tells them moſt of the preſent Council of State 
muſt go to Tyburn, ol. I. 615. 
Says that Miſery and 1 never were ſo ex- 
treme under tbe worſt of our Kings 616, 
That the power of Thieves and Robbers was as lato- 
ful as the Authority which erefed the High Court of 
uſtice, | "ih 
7 he King never acled.ſo Tyrannically az St. Oliyer, 
| 2 617. 
Lilburne #rges, that none of his Expreſſions. <a 
Treaſon, by the ancient Laws of England, 621. 
| The Priſoner deſires to withdraw and peruſe bis 
Notes, which being denied, be ſends for a Chamber- 
into the Court, | 626. 
F: Aﬀeres the Fury are Judges of Law ar well as 
a 


4 627. 
Lilburne*s Defence as to the Falls, prov'd . 
in, D | 628. 
Hie obſerves that one of the Books he is charg d 


with, was Publiſhd before the Ails were made 


whereupon he is Indiffed, 631. 
He urges bis Services to the Common Wealth, 63 2. 
Mr. Prideaux makes bis Obſervations on the Evi- 

dence for the Common Wealth, 634. 
Lilburne takes notice that Prideaux was one who 

Voted the Army Traytors, - 635. 
Mr. Keble direfs the Fury, 636. 
Says that one Witzeſs, with concurring Circum- 


ſtances, was ſufficient in 1 ' ih, 
The Jury deſire ſome Wine before they withdraw, 
but are told they could have no Refreſhment in Ca- 
pital Caſes, | 637. 
Lilburne 28 acquitted, ib. 
At which the People Shout, ib. 
And make Bonfires for Jo, ib. 
He is diſcharg d out of the Tower about a Fort- 
night after, 638. 
An Ordinance for his Baniſhment, ib. 


Try'd again for Felony the 20th Auguſt 1653, for 
remaining in England after the Ordinance, ib. 
He is acquitted, | ib. 
| The Fury brought before the Council to give their 
Reaſons, but refuſe to give any, 639. 
LILBURNE Robert, Vol. I. 839. /ee Regicides. 

LIMRICK Thomas, Vol. II. 31. /ee Meſſenger £9 al” 
LINDSAY David, his Arraignment for High Trea- 
ſon in returning from France without Licenſe 

the 19 April 4*. Annz. 1704. Vol. IV. 638. 
He Confeſſes the Fadl, but ſays he is a Native of Scot- 
land, and had the Benefit of the Ps Pardon there, 640. 
His Counſel inſiſt that his Tryal ought to have been 
in the Fir ft County he came into, 643. 
That the Pardon in Scotland amounted to a Licenſe 
to come hither, j 644. 
The Priſoner is Convitted, 656. 
Mov'd in arreſt of Fudgment that the Priſoner was 
not ſhewn to be a Subject when the Af was made, 65 *. 
That one who owes Local Allegiance ought not to 
be Indifted in the ſame manner with him who owes 
Natural Allegiance, 658. 
Chief Fuſtice ſhews the reaſonableneſs of the Statute 
on which the Priſoner was Indifted, and Pronounces 
Sentence, ib. 
LINSTEAD Thomas, Vol. IV. 706. ſee Green EY a 
LISLE Lady Alice, her Tryal by a Commiſfion of Oyer 
and Terminer at Wincheſter the 27th of Auguſt, 

I Jac. 2. 1685. ol. III. 489. 

The Indiftment for Harbouring Hicks who was in 
Monmouth's Rebellion, | ib. 


The 
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The Priſoner being thick of bearing bas one 10 affif 


r at ber Tryal, 1 490. 
Evidence that Hicks was in the Rebellion, 491. 


Evidence of the Meſſage Hicks ſent to the Priſoner 


to deſire Entertainment at her Houſe, &c. 493. 
Barker depoſes that he ſhew'd Dunne the way 
zo Moyle's-Court, and gave Col. Penruddock notice 


of it, | 500. 
Dunne and Barker confronted, ib. 
Dunne refuſes to anſwer the Court, and diſcover 

bis knowledge of the matter, 501. 


Col. Penruddock's Evidence of his raking Hicks 
and Nelthorpe in the Lady Liſle's Houſe, 504. 
The Priſoner's Husband a Member of the High- 
Court of Fuſtice, ib. 
Carpenter and his Wife*s Evidence of their Lady's 
entertaining flicks and Nelthorpe, 505. 
Dunne confeſſes be Supp'd with Hicks and Nel- 
thorpe at my Lady Liſle's the Night before they were 
taken, 506. 
The Priſoner enters upon ber Defence, Vol. III. 


507. 

Objects that the Traytor ought to be Convicted 9 — 
ſhe cou'd be Try'd for Harbouring him, ib. 
She calls a Witneſs, 508. 
She ſays her Son was actually in Arms againſt 
Monmouth by ber Direction, ib. 
' The Chief Fuſtice directs the Fury, . 
The Priſoners Husband one of thoſe who condemn'd 
Col. Penruddock's Father to Die, ſee Penruddock's 
Tryal. 512. 
be Fury doubt whether the Priſoner knew Hicks 

had been in the Army, ib. 
The Chief Fuſtice tells them the Proof is plain, 
513. 

| She is Convilted, | ib. 
The Chief Fuſtice's Speech before the Sentence, ib. 
Other Proof of ber Guilt after the Tryal, ib, 
Sentence to by Burnt alive,and ber Execution di- 
refed to be that Afternoon, 514. 
But repriev'd, 3 ib. 
A Letter to the King in her behalf, but to no effed, 
ib. 


She Petitions to be Bebeaded, which is granted, ib. 
She is Executed, 515. 
Her Attainder revers'd the 1 W. and M. ib. 
LOFFE Gabriel, Vol. IV. 451. ſee Kidd & a” 
Lord Mayor arreſted, ſee Ation, | 
Love wn: af 8 Grey Lord, | 
LOVE Chriſtopher, his Tryal before the High Court o 
Fuſtice in Weſtminſter-Hall 20 June, 3 Car. II. 
I651. Vol. I. 640. 


An Impeachment for High Treaſon and other 
Crimes, preſerr'd by Prideaux Attorney of the _ 


i 
| The Priſoner deſires Counſel as to matter of Law, 
and demands why he is not try'd by a Fury,642, 643. 
He urges a Vote of Parliament, that they wou'd pre- 


ſerve the Ancient Fundamental Laws and manner of 


Tryel, © 1 
I bey reſuſe to afign him CounſePtill he has * 


and ibe Evidence given, 44. 


He objecli that the Crimes in the Charge were to 
be proſecuted within a Tear, and they charg*d him with 
things done ſeveral Tears paſt, 645. 

He cites Coke's Inſtitutes, that he may except to 
errors in the Charge, in order to quaſh the Indictment 
before he pleads, | | 646. 

He is told he muſt either plead generally or ſpecial- 
ly before Counſel can be of wy him, 647. 

He deſires he may bave Counſel to put bis Plea 
into Form, but 1s denied, 

He pleads Not Guilty, 649. 

Vol. IV. | 


Vol. I. 548. 


Mr, Attorney Joins Iſſue with him, . ih: 
The Court exhort Mr. Love to make a Free Confe/- 
fon, | 652. 


He ſolemnly profeſſes bis Innocence, 653. 
He excepts to the Teſtimony of a Witneſs who bad 
* himſelf Guilty, but is ouer rul d, ib. 
otter's Evidence of the Presbyterians treating 


with the King, ib. 
Potter's Examination read, | 654: 
Major Alford's Evidence of the Plot, 659. 
The Presbyterians inſiſt on the King's diſcarding 


the Cavaliers, and taking the Covenant, before they 
wou'd join with him, ib. 

The Presbyterians deputeCommiſfioners to treat with 
the King, and the Scotch Commiſfioners at Breda, ib. 


Major Huntington's Evidence, 663: 
Evidence of Love's conſent to depute Commiſſioners 
to treat, 664. 
Lieutenant Colonel Bains's Evidence, ib. 
Major Adams's Evidence, ib. 
The Scotch baniſb d, 667. 
A Wineſs threaten'd to be Hang d if he wouw?d not 
be ingenuors in his Examination, | 669. 
Major Corber's Evidence, 


-. 

Promiſes made to a Witneſs if be wowd diſcover, ib. 
Jaquel i: Sworn on his Buttons inſtead of 2 Bible, ib. 
The whole Scotch Nation umte inthe King's cauſe, 
671. 

Colonel Barton's Evidence. 65 3. 
Captain Farr's Evidence, 674- 
Faſts kept by the Presbyterians for a Bleſſing on 
their treaty with the King, 676. 
Love acknowledges he knew of the Commiſſion to 
treat with his Majeſty, and debated concerning it. 677 
Jackſon, a Presbyterian Miniſter refuſes to Swear 
againſt his Brother Love, 678. 
The Court ſet a Fine of 500 l. apon him and com- 
mit bim to Priſon during pleaſure, 679. 
Ar. Love moves for Time and Counſel, and bas till 


Wedneſday to prepare for bis Defence ib. 
The Court tell the Priſoner Counſel may come to 

him if they will, but make no order in it, ib. 

Mr. Love enters upon his Defence, 680; 


He objects that there has been but one Witneſs to 
any particular Fact, | ib. 
Some — Obſervations of the Priſoners on 
the Evidence, ; Vol. I. 683. 
Love acknowledges the meetings at his Houſe, the 
reading the Letters and Commiſſions and his debating 
matters concerning them, 2 8 689. 
But ſays he diſapprov'd the dæſign, and ſo is Guilty 
only of Miſpriſion, 5 ib. 
He ſhews how Zealous be was in the Cauſe of the 
Parliament againſt the King, 695., 
Says he was one of the firſt at Oxford that refus*d 
Conformity, for which he was expelP'd, &c. ib. 
That he was the firſt that wes apprehended for 
Preaching Treaſon againſt the King, ib. 
And Laments his Suffering by their Hands for whom 
he had done ſo much, 691. 
The Priſoner confeſſes his being privy to, and con- 
cealing the Conſults, which he apprebended to be but 
Miſprifion, | 692: 
Mr. Attorney's reply to the Priſoner's Defence, ib. 
The Preſident makes a Speech tothe Priſoner, 695. 
Tells bim the Laws of England were the Laws of 


God, EY | ib. 
That there was not any Treaſon or notorious Villa 
but a Prieſt had a band in it, ib. 

A brief account of the Conſpiracy, ib. 


Sir T. Witherington's reply to the Priſoner, 697. 
He obſerves that their Conſults went under the 
Name of Faſting and Prayer, &c. 698. 
2444 Mr. 
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"Ar. Attorney s further Reply, ib. 
He diſcovers the Evaſions in Love's Solemn Ap- 
peals to God of his Innocence, . 
a Shews the Tngratitude of conſpiring to Subvert a 
State who had been ſo indulgent to bim, 706. 
Some Pages in the Priſoner's Sermon at the 
Treaty at Uxbridge, riſe in Fudgment againſt him, 


| 707: 

My. Love's Exceptions to the Charge, 
Exceptions to the Evidence, 711. 
Mr. Archer, and Mr. Waller, the Priſoner's 
Counſel rejected for refuſing the Engagement, but 
Mr Hale is permitted to argue his Exceptions, ib. 
Ihe Priſoner's Exceptions as to the Incompeten- 
cy of the Ni neſſes over. rul d, 723. 
Mr. Hale of Opinion, that two Witneſſes were 
neceſſary to one Overt-att in Treaſon, 725. 
- Mr. Love moves for more time, but is denied, 


726. 

Mr. Attorney moves for Judgment againſt him, 
| 728. 

The Sentence paſsd, ib, 


LOWICK Major Robert, His Tryal for High Trea- 
ſon, 22 April, 8 W. 3 1696. Vol. IV. 155. 
Inditted with Rookwood and other Conſpirators, 
in the Aſſaſſination Plot, 98, 
Exceptions taken to the Indiftment for that time 


and place are not aſcertain'd in every Fatt that is 


r | | ib. 
The Pope's Bull Granting an Indugence to the Iriſh 
* concern d in the Rebellion, Vol. I. 507. 
He thereby grants them full remiſſon of their 


Sins, ib. 
The Lord Macguire in bis Defence, denies he 
made axy ſuch Confeſſions as were produc d againſt 
im, os, 
The Counſel reply to him, F ib. 
The Lord Macguire rs Convicled, ib, 
Demands by what Authority the Court Sate, ib, 
Sentence paſs d, 509. 
Petitions to be Beheaded, but is Executed as a 
Common Traytor ib. 


MADDER John, Vol. IV. 706. ſee Green & al 
MAGDALEN Colledge in Oxon, the Proceedings 
. 7 5 them, 3 Jac. 2. 1687. Vol. III. 708. 
Doclor Clark the Preſident of Magd. dies, ib, 
The King's Mandate to eleft Mr. Farmer, 70g. 
The Colledge Petition his Majeſty not 10 inſiſt 
—— ib. 


They Elec Mr. Hough, ib. 
They are cited before the High Commiſſion, to an- 


on it, 


ſwer why they did not Elet Mr. Farmer, 711. 
Their Anſwer, ib. 
They/ſhew Mr. Farmer was incapable, 712. 


The Court decree Mr. Hough's Election void, 714. 
They ſuſpend the Vice-Preſident, ib. 
The King's Mandate to the Colledge, to admit the 


laid, I55. 
The Indidment, | 16 : : Bibop of Oxford Preſident, 715. 
Harris's Evidence of his being ſent over by King The King goes down to Oxford, and threatens 
James, to aſſiſt in the Aſſaffination, 163. the Colledge for their Contempt, ib. 
The Priſoner is Convicled, 172. Commands them immediately to Ele the Buſbop 
He receives Sentence, together with Rookwood of Oxford, ib. 
and Cranburne, c 173. They refuſe, | i ib. 
Their Friends permitted to be with them after A Depaation from the High Commiſſion go down 
Condemnation, but not in the abſence of the Keeper, ib. to the Colledge to viſit them, 718. 
* Alexander, Vol. II. 432, ſee Ander. The Biſhop of Cheſter' Speech to the Colledge, 
ſon & 4“ 8 19. 
| Their hearing, , ih, 


M. 


MACGUIRE Lord Conor, his Tryal for High Trea- 
ſon at the King's-Bench Bar, the 10th of Fe- 
bruary, 20 Car. 1. 1644. Vol. I. 499. 

The Indifiment for Inciting a Rebellion and Maſ- 
facre in Ireland, ib. 
The Priſoner pleads he is a Peer of Ireland, 500. 
His Plea is over-ruPd, EY ib. 


He pleads over Not Guilty, 501. 
The Priſoner Challenges all the Furors that 8 
pear, | | 1D, 
A Diftringas and Tales made returnable the next 
| 502. 
The Tryal begins, 503, 
The Witneſſes call'd, ib. 


The Examination of a Witneſs read, who might 
have been produc d viva voce, 504. 
Evidence of my Lord Macguire's being taten in 
Dublin woith Arms, &c. the very Morning the Maſ- 
facre begun in the other parts of Ireland, ib. 
Macguire's own Confeſhon of bis being concern'd 
in the Conſpiracy, ib, 
His Examination intheTowerread againſt him, os. 
Denies they had any Meſſages from England to 
incite them lo this Rebellion and Maſſacre, ib. 
Evidence of the diſcovery of the Conſpiracy, ib. 
Evidence of O. Neal's landing in Ireland, 506. 
Charlemont ſurpriæ d by the Iriſh Papiſts, and 
the Lord Caulfield murder d. 25 ib. 
Evidence of 104000 murder d, ib. 
I be (onſpirators ſet up a new form of Govern- 


The Decree for making Dr. Hough's Election 


void read, | 720, 
He refuſes to ſubmit to the Decree, ib. 
He is charg?d with Contumacy, 721. 


Hie proteſts againſt the Proceedings of the Court, 
and is bound over, 722. 
Dr. Fairfax and the Fellows refuſe to inſtall the 
oy of Oxtord, ib. and 723. 
e Biſhop of Cheſter Inſtalls tbe Biſhop of Oxon 

by Proxy, and breaks open the Preſidents Lodging, 
4” Vol. III. ib. 

Dr. Fairfax and the Fellows refuſe to obey the 
Biſhop of Oxford, | 724. 
m— of Cheſter znveighs againſt the behaviour 
of the Colledge in a Second Speech, 725. 
Dr. Aldworth the Vice - Preſident, and the 
reft of the Fellows who refusd to ſubmit to 
the Biſhop of Oxford, expell d the Colledge, 


727 
Their Proteſt, ib. 
The Sentence of Expulſion, 728, 
They are Decreed incapable of any n 


MAGISTRACY and Governnehr of England Vin- 
dicated, as to the Proceedings in the Lord 
Ruſſels Tryal, by Sir Bar. Shower, Vol. III. 


174. 
MALICE. Malice expreſs and implied 44 


Vol. II. 85. 


Where the Lam implies Malice, Vol. II. 55 7 Vol. 
| „ 811. 


Tbe purſuing Malicious Methods to obtain a Right, 


makes 


makes the Party doing it liable to an Action, Vol. III. 
6 


Mandate. ſce Cambridge and Magdalen Colledze. 
- Manſlaughter, ,/ee Murder. 

MARRIAGE. If a Woman be taken away by force 
and afterwards Married, though by ber Conſent, 
the Perſon taking ber is Guilty of Felony,Vol.IV. 
; | EY 595. 
Marrying a Woman under a force is Felony, ibo 
the Party Marrying ber was not Author of the 
force, | Vol. IV. 606. 
One may be guilty of Felony in aiding and affiſting 

a Perſon in a forcible Marriage, tho not preſent 

at the Ceremony, Vol. I. 610. 

The Marriage is null and void ab initio, where 
either of the Parties are pre-contratted, Vol. IV, 


24 63, 

Marrying a ſecond Wife the firſt being 8 

lony by the Statute, Vol.IV.762. 

MARSHAL William, Vol. II. 355. ſee Wakeman 
al Vol. Il. 432. ſee Anderſon & a” 


' MARSON John, Vol. IV. 406. ſee Cowper & a? 


MARTEN Henry, Vol. I. 838. ſee Regicides. 
MARY Queen of Scots. /ze Scots. | 
Maſs. /e Popiſh Prieſt. 
MAY William, Vol. IV. 217. /ce Dawſon. 
MEAD William, Vol. II. 56. /ee Pen. 
Medietas Linguæ, /ce Alien. 
MERVIN Lord Audley, ſee Audley. | 
MESSENGER Peter, Baſſey Richard, Green Wil- 
liam, Appleby Thomas, Cotton Edward, Earls 
John, Wilks William, Farrel Richard and Ford 
William, Beadle Edward, Lattimer Richard, 
Limrick Thomas, Woodward Richard ; Ri- 
chardſon John and Sharpleſs John, their Tryal 
for High-Treaſon, 20 Car 2. 1668, Vol. II. 


31. 

Four Indifiments for levying War againſt the King, 
ib, 

Evidence on the firſt Indiftment of their aſſem- 
bling under pretence of pulling down Bawdy-bouſes, 
and attually pulling down ſeveral Houſes, 32 
Toe Evidence on the ſecond Indilftment, ib. 
The Evidence on the third Indiftment of the Pri- 


ſoners aſſembling under pretence of breaking open 


Priſons, Vol. IL 33. 
Evidence on the fourth Indifiment, 34. 
The Fury find a ſpecial Verdict, 35. 

The Chief Baron Hales zs of Opinion theſe Facbs did 
not amount to High-Treaſon 


39 
Al the reſt of the Fudges reſolve that theſe Of- 
fences were High-Treaſon, ib 


Riſing to pull down Bawdy- Houſes in general, or 
break open Priſons in general, and putting ſuch 
deſign in execution is High-Treaſon, ib. 

L awful for private Perſons to Arm themſelves to 
oppoſe Riots, Rebellions, or Common Enemies, ib. 

The matter found againſt Meſſenger, Baſley, Cot- 
ton and Limrick reſolv'd to be High-Treaſon, and 

0 


they are Executed, 


| 4 
But as to Appletree and Fattimer, the Judges 


being divided in their Opinions, they were recom- 
mended to the Kings Mercy, id. 

As to Green and Beadle, they being only found to 
be preſent, and not found that any att of Force was 
committed by them, or that they were aiding or af- 


fiſting, they were N ib. 


MEYN Simon, Vol. I. 840. ſee Regicides. 

MILLINGTON Gilbert, Vol. I. 838. ſee Regicides. 
Miſpriſion, /ee Treaſon. | 

MITCHEL James his Tryal for attempt ing to Mur- 
dier the Archbiſhop of St, Andrews, wounding 
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the Biſhop of Orkney, Oc. 30 Car. 2. 1678. 


1 SY Vol. II. 69. 
The Indi&ment, | 74 | 
Warrant from the Privy Council for proſecuting © 
the Priſoner, | - 1% 
Counſel alien d the Priſoner, ib. 
oy inſiſt that an endeavour or attempt to commit 
Murder ought not to be puniſpd as Murder, ib. 
That Mutilation was not capital by their Laws 
tho) Diſmembring was, 7 % 
As to the aſſaulting a Privy Counſellor, it ought 
to have been laid to haue been done in the execution 
of his Office, to make it Capital, ib. 
The Priſoners Confeſſion out of Court ſhall not 
Convitt him, Vol. II. ib. 
The Scotch Presby terians hold it lawful ro Kill a 
Biſhop, ib. 
An endeavour toAſſaffinate,puniſhable with Death 
by the Civil Law, unleſs the Offender can ſhew ſome 
Provocationz and it is not neceſſary to ſhew the Of- 
fender took Money, to denominate him an Aſſaſfn, 
ib 


ib. 

An attempt to Rob or Raviſh, puniſhable with 
Death in Scotland, ib. 
A Promiſe of Pardon by a Magiſtrate who cannot 
grant it, of no avail | 


3 
The Party's Confeſſion the ſtrongeſt Evidence y 
ib. 


 gainſt bim, 


i 
The Court of opinion that it appear d the Priſon- 
er made the attempt on his Grace for doing his Ma- 
jeſties Service, 79. 
That his Confeſſion before the Council cou'd not be 
retratted, but if it were prov'd to be on a Promiſe 


of Life, the Priſoner ſhould have the Benefit of it, 
ib 


ib. 
The Priſoners Confeſſion, and the Witneſſes pro- 
ducd againſt him, F * 7b. 
The. Lord Chancellor Depoſes no Promiſes of Life 
were made the Priſoner on his Confeſſion 80 
An AQ of Council concerning bis Confeſſion, 81 
The Verdict, 82. 
The Court paſſes Sentence of Death on the Pri- 


ſoner, ib. 


MOHUN Lord Charles bis Tryal before the Houſe 
of Peers, for the Murder of William Mount- 
ford Jan. 31. 4 W. & M. 1692. Vol. III. 

955. 
The Lords Sit in Weſtminſter- Hall, ib. 
The Certiorari and Return, c. read, 956. 
The Priſoner brought to the Bar, 957. 
The Marguis of Carmarthen, Lord High — 


j 
Admitted that a Peer need not hold up his + 
ib. 
The Indiftment, ; 958. 
The Evidence againſt the Priſoner, 961. 
Evidence that Hill run the deceas'd through before 
be cou'd draw bis Sword, 965. 
Evidence of my Lord Mohun's Sword being drawn 
Juſt before the Murder, ib. 
My Lord Mohun Careſſes Mountford at the time 
he was Wounded, 965, 969, 
Evidence of the Watch meeting my Lord Mohun 
and My.Hill with their Swords drawn, before Mrs. 


Bracegirdle's Lodging, Vol. III. 967 
Evidence of the Terror my Lord Mohun was in 
when be was taken, 968. 


Evidence that Mountford was run through before 
his Sword was drawn, and while my Lord Mohun 


was by him, oy | ib. 
The two Surgeons Evidence, 970. 


Lord . Wander 27 = 


 again(t the Priſener, tho the 
in Court, viva voce. 
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The Evidence of Hill's Boy, er). 
A depoſnion of a Witneſs = the Coroner read 
itneſs was examin'd 


| 219- 
ITbe Lords debate the Points of Law in their Houſe 


above, | 282. 
Their Lordſhips require the Fudges Opinions in 
Several Points of L2w, 983. 


Firſt Queſtion, with the Fudges Reſolutions, ib. % 


The Priſoners Counſel permitted to argue the 
Point before the Fudges gave their Opinions, 984. 
The King's Council refuſe to Reply, unleſs their 
Lordſhips wou'd admit that the Caſe put was my 


Lord Mohun's Caſe, 985. 
Second Queſtion, with the Fudges Reſolutions, 
1 987. 
Third Queſt ion, 989. 
Fourth Queſtion, 990. 

Fifth Queſtion, 


992. 
The Priſoners Counſel not ſuffer d to reply after 
the Fudges had given their Opinions in any Point, 


| 995» 
Sixth Queſtiion, ib. 
Seventh Queſtion, 997. 


Lord Mohun ts acquitted, 999. 
MOHLIN Lord Charles, his Tryal for the Murder 
of Captain Richard Coot 29th March, 10 W.3. 
__ | Vol. IV. 393. 

The Indi@ment, ib. 
The Evidence given by the Drawer of the Grey- 
Hound-Tarern, 394. 
* The Chairman's Evidence, 396. 
The Surgeon who view'd Captain Coot's Body, his 
Evidence, | 401. 


The Lord Mohun calls a Witneſs, 402. 


- Lord Mohun's Oh ſervations on the age” 
ib. 
Mr. Sollicitors Obſervations for the King, Vol. IV. 


403. 

My Lord Mohun is acquitted, 406. 

He promiſes to avoid all Buarrels for the * 

8 4 1 * 

Ihe Court 1 N ib. 
MORDANT Jo 


bn, Eſquire, his Duo before the 
High Court of Fuſtice for High Treaſon, the 


II. of June 1658, Pool. I. 813. 
Impeach d of High Treaſon againſt the Proteftor 
_ ms. F ib. 
ei refus'd a Tryal by Fu 814. 

He pleads Not Goa? < 815. 


Evidence of his making an Intereſt to bring in 


King Charles, ib. and 816. 


A Wineſs withdrawing himſelf, the Fuftice 
who took his Examination, permitted to give in 


Evidence what the Witneſs deposd before him, | 
| 817. fault another, and is deſgnedly preſent when he is 


| ; iT 
The Prefident (Liſle) Speech to Sir H. Slingsby, 
Dr. Hewer, and Mr. Mordant, before Fudgment, 
| | 819. 


the Cauſe as be did of old for the Iſraelites againſt 
1 


the Egyptians, 


That they ow'd Natural Allegiance to the Prote- 


Cor, 1 
Mr. Mordant acquitted, 820, 
Sentence paſsd on Sir H. Slingsby , and Dr. 

Hewer, as Traytors, ib. 
The Proteffor remits all the Sentence but the 

beheading, ib. 


MORE Sir Thomas, Try*d for High Treaſon in 


denying the King's Supremacy, 26 H. 8. 1535. 
S J | Ie. 
Barton Eliz. Attainted of High Treaſon by Ad 


of Parliament, ib. 
"Succeſſion the Oath, his refuſing it, bis Princi- 
pal Crime, 


Complains be bad been Impriſon d 15 Months: 
and bis Eftate confiſcated before bis Tryal, 
| | | ib. 
Puts the Lord Chancellor in mind, that before 
Sentence, it ought to be demanded of the Pri- 
over what he bas to ſay why Fudgment 
ſhowd not be pronounced againſt him, 46, 
And then be eferts, that the Ad of Parliament 
concerning the Supremacy was repugnant 10 the 
Law of God, ib. 
That no Temporal Prince may preſume to take 
upon him the Supreme Government of = w 
| ol. I. ib. 
That this Kingdom was but part of the Ca- 
tholick Church, and that the Ad was contrary 
to ſeveral Statutes in force, and particularly to 
Mig. Charta, and contrary to the King's Corona- 
tion Oath, | 6 ib. 
He bas Judgment as a Traytor, ib. 
But is beheaded, 47. 
8 Darby, Vol. IV. 451. fee Kidd 
T 4 

MURDER. The Procurers of Murder guilty. 
of Murder, | Vol. I. 244, &c. 
Where the Concealment of an intended Murder 
ſhall bring one within the Guilt of Murder, Vol. I. 


| . 
Poyſoning made High Treaſon by a Statute, Vol. I. 


| | 849. 
One Convidted of Murder on Gran Evi- 
dence, ol. III. 933. 
Where one preſent at a Murder ſhall be guilty 
of Manſlaughter, Vol. III. 986. 
Where one who knows of the Malice between the 


Parties, and is preſent accidentally at a Murder, is 


not guilty of any Offence, Vol. III. 988. 
A Perſon not conſenting or contributing to the 
Murder is not guilty of any Offence, ** preſent, 
. | ol. III, 989. 

Ihe bare knowing his Friends deſign to lie 15 
wait to commit Murder, does not bring one within 
the guilt of Murder, if he did not conſent to it, 
| Vol. III. 992. 
One knowing of bis Friends deſign to commit 
Murder, and accompanying him in it, is guilty, if 
the Perſon be kilPd, ol. III. 994. 
One having promis'd to fland by his Friend to af- 


illi d, guilty of Murder, Vol. III. 996. 
But where one happens to be Ktill'd after the un- 


| | ' lawful Attion they agreed on is over, tis otherwiſe, 
Tells them God had done az miraculouſly for | 


Vol. III. 998. 

Murder, a Peer Fry'd for it, Vol. IV. 350. 
Murder of Mrs. Stou t, Four Perſons tryd for 
it, Vol. IV. 406. 
Words not ſuch a Provocation in Law as will 
reduce the Offence of Killing a Man to Manſlaughter. 


Vol. IV. 459. 
Mute, ſee Tryal. 
| N. 
NATURALIZATION. The Natives of Scotland, 


and formerly of Gaſcoigne, c. when * 
te 
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ted to the Crown of England, were Deni- 
zens of England, and needed not to be Natura- 
liz'd bere, Vol. I. 573, 575. 

An Ad Naturalizing, the Father naturalizes 
his Children born before the Af, Vol. I. 576. 
NAYLOR James h:s Trya! before a Committee of 

the Houſe of Commons, for A „ 1656, 


ol. I. 796. 
James Naylor's Account of himſelf, 735. 
Charg'd with Pcrſonating our Bleſſed Saviour, 


ib, 
A Paper containing the deſcription of our Savi- 


our, as it was given to the Senate of Rome by Pub. 
Lentulus, found upon him, 797. 
His Per ſon not unlike that deſcription, ib. 
The Commuttee reſolve that he 1s guilty of the 
Charge, ib. and 800. 
His Followers who were in Cuſtody with him 
give him Divine Worſhip, 801. 
As did many Quakers who came to ſee bim, 

| ib. 

The Houſe agree with the Committee, ib. 
Sentenc'd to be bord thro' the Tongue, Whip'd,&c. 

| 802. 


NORFOLK Duke Thomas his Tryal by Com- 


miſſion, the 16th of January, 14 Eliz. 1671, 


Vol. I. 66. 
The Indilment charges him with a deſign 0 
Marrying the Qucen of Scots, with aiding the 
Earl of Northumberland and other Rebels, with 
adhering to the Queens Enemies, Correſponding 
with the Pope and King of Spain, and promo- 


ting a Foreign Invaſion, 68, 69. 
He is deny'd Counſel, tho? be cites a precedent 
for it, 


Jo. 

The Examinations and Confeſſions of the Biſhop 
of Roſſe, and others read againſt him, and the 
Court denied to let them be examin'd viva voce, 
| 8, 81. 
In the Dukes Defence be objects —_ the 
Biſhop of Roſle's Evidence, as being a Foreign- 
er, &c. particularly as he was a Scot, who 
might be made Priſoners in time of Peace, 


A Title deriv'd to the Queen of Scots above the 
Congueſt, Vol. I. 92. 
e Popes depoſing Power, ib. 

Foreigners, Bondmen, and Perſons conſe ſſing them- 
ſelves guilty of Treaſon may be Witneſſes, if they 
do not ſtand Indiffed, Outlaw'd, or * 

96. 

here the Subjeffs of a Foreign Prince may 
be deemd Enemies, tho the Prince be in Amity 
with us, a 98. 

The Crown entring into a War with any other 
Nation, a ſufficient Declaration of their being Ene- 
mies without a Proclamation ib. 

The Duke is Convitted, 99. 

Judgment pronounced on him as a Traytor, ib. 


O. 


OATH. Whether any other Authority but the 
Parliament can impoſe an Oath, Vol. I. 
357- 

Oaths enjoin'd by the Canons without Authority 
of Parliament, Vol. I. 409. 
The Oaths of Allegiance permitted to be ta- 
ken to King Charles the Firſt till _ 8 0 
0 ” as 57 3. 


Vol. IV. 


into Foreign Countries, 3 
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OLDCASTLE Sir John, accus d of e 1 H. 5. 
Anno 1413. ol. I. 22. 
Application made to the King for bis Cuncur- 
rence before proceſs was iſſu d againſt him, ib. 
ſhe King examines him himſelf, and then leaves 


him to be proceeded againſt» by the Arch-Biſhop, 


His Confefhun of Faith, > "I 
He challenges any Man to Fight with bim in De- 


fence of his Taith, 8 


He is arreſted in the King's preſence, ib, 
His Examination before the Arch-Biſhop in the 
Chapter-Houſe of St. Paul's, 25. 


He 16 Examin'd to 4. Points, Firſt, concerning 
Tranſubſtantiation; 2dly, Pennance; 3dly, the 


Authority of the Church; qthly, Pilgrimages, Vol. I. 
29, 

Hzs Sentence, 3 + 
An Abjuration fram'd for him, 32. 


By an Ad of Parliament it is made Capita 
to read the Bible in Engliſh, and the Offen- 
ders to be Condemn'd as Hereticks and Tray- 
tors, and ſuffer, and forfeit accordingly, 33. 

Such Hereticks excluded the benefit of Sanctuary 
by another A, ib. 

Whereupon thoſe of Sir John Oldcaſtle's perſioa- 
ſion are rigorouſly Proſecuted, and Multitudes fled 


Sir John Oldcaſtle Eſcapes out of the Tower, a 4 
flies into Wales, 8 ib. 
Acton Sir John, Brown, Beverly and Thirty-Six 
more Condemn'd on the aboveſaid Atts, and Hang'd 
as Iraytors, and afterwards Burnt as Hereticks, 


ib. 

Sir John Oldcaſtle deliver d up by the Lord Powis 
2 again Impri ſon d, and Condemn'd, and Execut d, 
6 H. 5. 1418. ib. 
The Proceedings againſt Sir John Oldcaftle, taken 
from the Records at Lambeth in Latin and Engliſh, 


5 35. 
His anſwer to the 4 Articles exhibited againſt 


him, . 
The Senſe of the Church as to the 4 Articles os 
hibited againſt Sir John Oldcaſtle, 39. 
OTES Titus Proceedings on the Writt of Enquiry 
between bis Royal Highneſs James Duke of 
York, and the ſaid Otes, 18th June, 36 Car. 

2. 1684. Vol. III. 325. 

The High Sheriff preſent in Court, and Sits 
coverꝰd during the executing the Writ , Fifteen 
Sworn on the Fury, ib. 
The Duke had declar'd on the Statute de 
Scandal. Magnat. the Words laid to have been 
ſpoken were, that the Duke of Work was a = 
tor, ib. 
The Words prov'd to be ſpoken at the Biſhop of 
Ely's Table, ; 328. 
Other Words proved to be ſpoken, as 
that the Duke fir d the City, that he was a 
Son of a Whore, and ſboud never ſucceed to the 


Crown, &c. | 


329+ 

The Chief Fuſtices Obſervations on the Evidence, 

| 331. 

Damages given * Fury ioo, ooo l. 334. 
OTES Titus his Tryal at the Kings-Bench Bar, 
in Eaſter Term the 8th of May, 1 Jac. 2. 
1685. upon an Indiftment of Perjury, Vol. III. 

8. 


5 
The Defendant permitted to Sit within the wn, 
| | id. 
The having been on the Grand Fury, a good 


Cauſe of Challenge 379. 
auſe of wy Rrrrere | The 
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\ The Curt deny to bring up the Priſoners Wit- 

neſſes who were in Execution for Debt, in the 

King's-Bench, either by Habeas Corpus or Rule 

of Court, alledging it would be an E N 
\ . e 1 


The Indictment, | 
\ The Defendants Exceptions to it, 
Hie is told he moves them out of time, 
Lord Gerrard's Evidence f Otes's 
Omers, when be ſwore he was in London, Vol. III. 


PVT 399. 

A Clergyman of the Church of England, and 
abundance of other Mitneſſes depoſe to the ſame 
effet, | 400. 
Otes inſults the Court, and ſays he 1s Proſe- 
cuted to ſerve a Turn, — the Court reſent it, 
9 403. 
Mr. Otes's Defence, 405. 
He inſiſis his Evidence ought not to be Nue- 
ſtiond or Impeacl/d while the Records of Con- 
vittion remain'd in Force, and unrevers9d againſt 
the Parties who were Convicled on his E ee, 
| ib. 
Complains of being Proſecuted ſo long after 
the ſuppord Crime, efpecially when the Parlia- 
ment and Courts of Fuſtice bad expreſ#d their 
Sat iaſaction of ihe truth of that he had __— 


ib 


406. 

Earl of Devonſhire call'd as a Witneſs for Mr. 
Otes, 418. 
Earl of Clare alſo examin'd by him, ib. 
Earl of Huntington cad as a Witneſs by 
him, who ſays, tho the Defendant was believ'd 
once in the Hoaſe of Lords, they had now alter'd 
their Opinions of him, | 419. 
Otes ſhzws be had the thanks of the Houſe of 
Lords for diſcovering the Plot. 421. 
The Kings Council reply to Mr. Otes, ib. 
His Solliciting and Tampering with the Wit- 
neſſes at the Tryals of thoſe Condemn?d for the Po- 
p1ſh Plot prov'd, 422. 
Otess Evidence againſt the Queen and Sir 
George Wakeman, of a Conſpiracy to Poiſon the 


King, | 423. 
His Evidence againſt the Earl of er- 
| ib. 


Otes ohjelle, that thoſe who had been Indi- 


Hed on bis Evidence and acquitted, eught not to 
be admitted Witneſſes againſt him, 424. 
Iiſinuates that the deſign of Proſecuting him 
was to ſmother the Popiſh Plot, ib. 
g Otes': Narrative produc'd as Evidence againſt 
im, | 26. 
I!)be Court reſuſe the Teſtimony of a Per on 
who came to Swear he had forſworn himſelf at a 
former Tryal, 427. 
The King's Council inſiſt, that this Evidence 
was always admitted to prove a Subornation, 
| | Vol. III. ib. 
Evidence of Otes's Suborning and Tampering 
with the Wineſſes at the Tryal of the; Feſuits, 
28, 

Hcar- ſay Evidence admitted to confirm 9 
Teſtimony, 429. 
Otes objefs to the Teſtimony of Papiſts, as being 
Parties in this Cauſe, 430. 
He appeals to the Audience, that the Court did 
not do him Fuſtice, 431. 
Inſiſis that a Witneſs for the King cannot be In- 
difred for Perjury, 432. 
; Says tig the Protebant Cauſe, and not him they 
ferike at, h 423. 


being at St. 


He appeals to God es to the truth of hir Evi. 
dence of the Plot, 10 Kab. 
Moves he might not be kept in Irons, ib. 
He has leave to withdraw before the Evidence 
Summ'd up, Go 434. 
Mr. Sollicitor Summs up the Evidence, and 


. ſhews how Mr. Ores's Witzeſſes contraditt himſclj 


and one another, 437. 
He ſhews bow it came about, that Otes bad 
once ſuch Credit with the Parliament and the 
Nation, 438. 
The Chief Fuftices directions tothe Fury, 439. 
Takes notice that Otes was fti/'d the Saviour 
of the Nation | 440. 
Shews the Improbability of Otes's Teſtimony, 


| 444, 

The Court offer the Fury ſome Refreſhment be- 
fore they go from the Bar, 446. 
Otes is Convifted, ib, 
OTES Titus h#x Tryal at the King*s-Bench Bar, 
Eaſter Term the gth of May, 1 Jac. 2. 1685. 
upon another Indittment for Perjury, Vol. Ul. 
447- 

The Indidment, ' ib. 
Lord Aſton' Evidence of Ireland's being in Stat- 
fordſhire, when Otes ſwore he was in London, 
456. 

Otes's inſolent behaviour towards the Court, 461. 
Ireland's Execution reſpited, 464. 
Evidence of Ireland's Witneſſes being inſulted 
and threatenꝰ d, 469. 
Otes's Defence. _—_ . 
He urges that Witneſſes ought to be allow'd a 
Latitude in Swearing, and not be tied up to a 
point of time, ib. 
Otes's Witneſſes do not appear, 475. 
He inſiſts the King's Witneſs ought not to be 
Indied for Perjury, ib. 
Says if be had been a Witneſs in any other 
Cauſe than the diſcovery of the Popiſh Plot, he had 
met with better uſage, | Vol. III. ib. 
He is allow'd a Weeks time to move in arreſt 


of Judgment, 476. 
He withdraws before the Evidence is Summ'd 
up, 471+ 

Ar. Sollicitors Reply to Otes's Defence, ib. 


He ſhews that Otes's Evidence againſt Ireland 
cou'd not be true, even allowing him the Latitude 
he contends for in point of time, ib. 
_ reaſon why the Proſecution was ſo long de- 
ay a, 2 : - 79. 
The Faclious Diſpoſition of the City of London, 
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The Chief Juſtices Direfions to the Fury, ib. 
He intimates that the Popiſh Plot was a ſham, 


and the Rye-Houſe and Lord Ruſſel's Plot the only 


true Plot, 481. 
Ihe Reaſons that prevail d _ King Charles II. 
to permit Ireland to be Executed, 482. 

Of which the King repented, ib. 
Otes zs Convided, 485. 


Moves for longer time to move in Arreſt of 
Judgment, ib. 
Deliwers 4 Exceptions to the Indiltment, 486, 
An Evidence for the King may be Indifled at 
Common Law, but not upon the Statute of Per- 
jury, ib. 
F any part of the Defendants Oath appear to be 
falfe, it will maintain the Indiciment for Perjury, 


| 87. 

Perjury anciently puniſb'd with Death f i, 
At this day it is in the diſcretion of the Court 
185 to 


to inflid what Puniſhment they ſee fit, ſaving Liſe 
ond Member, | e 
Otes's Sentence, ib. 
Orders, ſee Popiſh Prieſts, 
Ordinary, Vol. I. 388. 
OXFORD Ear/ Edward, Vol. IV. 313. ſee Portland 
Earl & aÞ 
OVERT-ACT. Any Words or Aﬀions which diſ- 
cover a deſien againſt the Perſon of the Prince 
are Overt-atls of High Treaſon, Vol. I. 85. 
Vol. II. 569, 693. Vol. III. 228, 1051. Vol. 


IV. 32, 95. 
ing War an Overt-Aﬀ of compaſſing the 
King's Death, ol. I. 718. 


If any one Overt-At laid in the Indiflment be 
prov'd it maintains the Inditlment, Vol. I. 843. 
Encouraging Traytors by Seditiou Preaching, or 
otherwiſe, an Overt-Aﬀ of Treaſon, 
One Witneſs ny an Overt-Af in the County 
where the Indiflment is found, and another Witneſs 
proving another Overt-A& in another County, are 
to Witneſſes ſach az the Law requires in Treaſon, 
Vol. II. 317, 695. Vol. IV. 86. 

A Conſult with Traytors, an Overt-Ad of Trea- 
ſon, Vol. II. 355. Vol. IV. 126. 
A Conſpiracy to Levy War againſt the King dired- 
ly, an Overt-Ad of Compaſſing the King's Death, 
| Vel. III. 155. Vol. IV. 63. 
But a Conſpiracy to Levy War, which by Conflru- 
Aion only is againſt the King, is not an Overt- Act 
of Compaſſing the King's Death, Vol. III. 1 y Vol. 
63. 


The ſame Overt-A laid to prove the Treaſon 7 


Adhering to the King's Enemies, as to prove the 
Compaſing the King's Death, Vol. III, 859. 
Whatever manifeſts a Treaſonable Intention is an 
Overt-Ad of Treaſon, Vol. IV. 32, 95. 
Meeting and Conſulting to Levy War, or to pro- 
cure the Kingdom to be invaded, Overt-Atts of Con- 
paſſing the King*s Death, 
Outlawry, ſee Pardon and Holloway, Vol. III. 
323. and Sir Thomas Amſtrong, Vol. III. 334. 


P. 


PALMER Roger E/; ſee Caſtlemain Earl, 
Panel, /ee Jury, 8 
PAPILLON Thomas E/q; Vol. III. 337. ſee Pritch- 
ard Sir William, ' 
Papiſt ſee Popiſh Prieſts, 
PARDON. A Pardon muſt have expreſs Words, 
and cannot be by Implication or Inference, Vol. 


I. 188. 877. 
A Pardon of Life only, Vol. I. 261. 
Articles enter'd into by Military Officers cannot 
amount to a Pardon, or bind the Civil Power other- 
wiſe than in Honour, | Vol. I. 578. 
here one pleads a Pardon that has exceptions 


in it, be muſt ſbeno that be 7s not excepted, Vol. 


| There one ought in Honour to haue his Pardon 

tho the Officer or Magiſtrate engaging for it, had 

not the Power of. Pardoning, Vol. II. 73, 79. 
The Commons beld that a Pardon cou'd not 


d in Bar to an Impeachment, Vol. Il. 199. 
A e ee, i — govern d by the Statute and Common Laws as well 
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Perſons atcus'd diſcharg?d on the King's Writ de- 
claring their Innocence, Vol. II. 210. 
A Pardon will not reſiore one Convitt of Per- 
jury to his Credit, but he ſhall have an Aclion 
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Vol. II. 98. 


Vol. IV. 20), 280. 


againſt any one who upbraids him with his Crime 
afterwards, Vol. II. 521, 524. 
A General Pardon does not reftore one Out- 
law'd for Felony, to Blood or Credit, but 4 Felon 
admitted to bis Clergy is purg'd and reſtord 10 
bis Credit, Vol. II. 523, 553. Vol. III. 585, 
6. 

One Convicted of Felony is by the King's bir. 
don, or a Statute Pardon, refior'd to bis Credir, 
but one who is attainted of kelony, &c. neither 


the King's Pardon nor a Statute Pardon will re- 


lore either to Blood or Credit, without Special 


weeds... Vol. IV. 119. 
Ihe King might Pardon the Burning in the Hand 
in an Appeal, Vol. IV. 381. 

What a Convid is reſtor d to on bis Purgation or 
Pardon, Vol. IV. 384. 

One Pardon d in Scotland has no benefit of it in 
England, Vol. IV. 640. Cc. 


Vhether if à Man pleads a defeive Pardon, he 
may plead over, or whether ſuch a Plea is fatal, 
; Vol. II. 214. 
PARKINS Sir William, his Tryal for High Tree 

ſon, in promoting an Invaſion and Rebellion, and 
endeavouring the Aſſaſhnation of the King's 
Perſon, 24 March, 8 W. 3. 1695. Vol. IV. 


65. 

Ie Court of opinion the Priſoner ought to have 
bis Plate and effects to ſubſiſt him. 65. 
The Court deny to put off the Tryal on Allegati- 
ons of the abſence of a material Witneſs, without an 
Oath made of it, 69. 
Sir George Barclay concern d in the Aſſaſſination, 


Vol. IV. 79. 

The Priſoner is Convidted, 95. 
Sentence paſs d on Sir John Friend, and Sir Wil. 
liam Parkins, | 97. 
PARLIAMENT. Orders of Parliament determine 
with the Seffions, Vol. I. 75 1. Vol. II. 210. 

For Treaſon, Felony, or breach of the Peace, there 
1s no Priviledge of Parliament, Vol. I. 854. 
The Long Parliament held to be difſotv'd by the 
Death of King Charles the Firſt, notwithſtanding 
the Af that it ſbou d not be diſſolu d but by their 
own Conſent, Vol. I. 932. 
Whether the Power of the Parliament as to decla- 
ratory Treaſons be not taken away by 1 Mar. Cc. 
Vol. I. 370. Vol. II. 8. 

 Inferiour Courts may judge of Priviledge of Par- 
liament, where it is incident to a Suit the Court is 
Paſijeſs'd of, but not of matters ariſing Originally in 
Parliament, Vol. II. 66. 
Appeals, Writts of Error, and Impeachments, 
are not to be begun de novo on calling @ new 
Parliament, but they remain in the ſame State 
they were at the Diſſolution of the Old, Vol. II. 
207. 

But Inſeriour Courts may grant Execution in the a- 
cancy of Parliaments, not wiuhſtunding Appeals orWrits 
of Error lodg'd in the Houſe of Peers, Vol. II. 
| | 228. 
Counſel may not argue concerning the Law and 
Courſe of Parliaments, Vol. II. 694. 
The Courts of Weſtminſter are to take notice of 
the Adjournment, Prorogation,and Diſſolution of Par- 
laments, Vol. II. 734. 
The Parliament in their judicial Capacity to be 


as the Courts at Weſtminſter, Vol. II. 735. 


The power of declaring new Treaſons was Jodg*d 
in the Houſe of Lords by 25 Ed. 3. and cou'd-on!y 
be us'd when matters of difficulty were 12 

efore 


; 
N 
: 


; 


An Alphabetical T ABL E. 


Penn juſtifies their Merting l N 
| 323 upon what Law the Indiltment is ground. 


before them from inferior Courts, Vol. IV. 302. 


Whether it be juſt in the Parliament to take a- 


way a Man's Life by Bill of Attainder , on leſs 
Evidence than the Law of the Land requires im 
inferior Courts, Vol. IV. 306. 
' "Whether the Convention ated conſonant to the 
Laws of this Kingdom, toben they declar'd the 
Throne vacant on King James's Abdication ? Or 
whether they went upon that Principle, that the 
People on any great Emergency might conſtitute a 


new Government for their preſervation, Vol IV. 


| 308, 
That may be legal Evidence in Parliement that 
is not ſo in the Courts at Weſtminſter, Vol. IV. 
X 324. 
PARROT Hugh, Vol. IV. 45 1. ſee Kidd & al. 
PARRY William Dodor of Laws, his Arraignment 
and Confeſfion, that he looꝶ'd upon it as Me- 
ritoriows to Kill the Queen, 25, Feb. 26 Eliz. 
1584. Vol I. 103, 104. 
PARRIS Charles, Vol. II. 432. ſee Anderſon 
& al - | | 
Particeps Criminis, /ce Accomplice. 
PAYNE William , Vol. III. 37. fee Thompſon 
& al 


'PEACHEL John D. D. Vice-Chancellor, ſee Cam- 


bridge. 
Feers. /ee Tryals and Impeachments, ard 
Clergy. 
PEMBROKE and Montgomery Ear! Philip, bis 
Tryal for Murder April 4. 30 Car. 2. 1678. 


Vol. II. 83. 


Tbe Earl brought to the Bar, ib. 
The Lord High Steward makes a Speech to him, 


: ib, 
The Indiltment, 


IE 84. 
Malice expreſs and Malice implied defind, 85. J. 


Evidence of the Earl of Pembroke's being in the 
Company of the Deceaſed at a Tavern in the Hay- 
arker, | 86. 
That my Lord threw the Deceaſed down, ib. 

; That my Lord Kick'd the Deceaſed when he was 
own, 87. 
The Deceaſed Troubled with Fits, 38. 


The Phyſicians Evidence of the Pain the deceaſed 


was in after theſe Blows, 89. 
The deceaſed imputed his Illneſs to the uſage he 
received in my Lord Pembroke's Company, 90. 
The Evidence of ſome of the Coroners Inqueſt, wh 
dlepoſe that they obſerv'd ſeveral Bruiſes and a great 
deal of clodder*d Blood az the bottom of his belly, 


| | 3 
The Earl of Pembroke's Witneſſes examin'd, 92. 

- The Dottors of opinion that bard Drinking occa- 
fion'd bis Death, and not any ill uſage 


) 93. 
A Surgeon de poſes that the Body had no Bruiſes to 


be ſeen upon it, 94. 
My Lord Pembroke is found Guilty of Man- 
Haughter, | 97. 
© Ihere a Commoner ſhould have Read, and been 
Burnt in the Hand, a Peer was to be diſcharg d 
without either, Vol. II. ib. 
PENNINGTON Iſaac, Vol. I. 838. ſee Regi- 
| cides. | 
PENN William and Mead William, their Tryal 
for a Riot and Conſpiracy, 22 Car. 2. 1670. 
5 Vol. II. 56. 
The Priſoners Find 40 Marks each, for ſtanding 
before the Court with their Hats on, 57. 
Coke r Evidence of Penn's preaching to the Mob 
in Grace-Church Street, and Mead's abeiting 1 
ib. 


fore him to bis Credit, 


58. 


f | ib. 
Penn inſults the Court, and is order d to be car. 
ried away, ls 
Mead's Defence, ib 


Mead is carried into the Bail-Dock for inſulting 


the Court, ib. 
The Recorder direds the Fury in the abſence of 
the Priſoners, which they objef to as unlawful, ib. 


The Fury give a partial Verditt, ib. 
And are ſent out again, Dd 
They put their Verdi into Writing, 60. 


The Court refuſe it again, and adjourn till next 
morning, when they give the ſame Verdict again, ib. 

They are threaten'd by the Court, and Lock'd up 
till the next morning, and ben they acquit both the 
8 61. 
e Jurors are Fin'ꝰd for going contrary to Evi- 


dence, and ſent to Newgate with the Priſoners, 


ib. 
PENRUDDOCK Colonel John, bis Tryal for Higb 


Treaſon before Commiſhoners of Oyer and Ter- 
miner at Exon, April the 19. 1655. Vol. I. 


; 2. 

Several other Cavaliers Arraign'd with TR. 15 
He inſiſts that there cou d be no Treaſon but a- 
gainſt the King, | tb. 
Says he Surrendred to Capt. Crook on Articles, 


| 794. 
That the Law knows no ſuch perſon as a Proteclor, 


He is ſound Guiliy, 7355 
Sentence paſs'd on him and Twenty ſix more 
Cavaliers as Traytors, notwithſtanding his Articles, 
wherein Life, Liberty and Eſtate were W 
or, | th. 
PERJURY. One Convited of Perjury a Witneſs in 
Law till the Record of his Convittion be pro- 
duc'd, Vol. II. 445. 
One convitted of Perjury, a Pardon der ü * re- 
ol. II. 524. 
Whether a Witneſs for the King may be Indifed 
for Perjury on the Statute , Vol. III. 432, 475, 
| 86 


486. 
Perjury anciently puniſh'd with Death, but at this 
day the puniſhment is in the Diſcretion of the Court, 


ſaving Life and Member, Vol. III. 487. 


PETERS Hugh, Vol. I. 841. ſee Regicides. 
Petition, ſee Libel. 
PHILIPS George, Vol. I. 952. ſee Tonge C al. 
a Thomas, Vol. II. 137. ee Ireland 
af | 


PILKINGTON Thomas E/q;, Shute Samuel, E/q; 


Sheriffs ; Corniſh Henry A/derman, Ford Lord 
Grey of Wark, Player Sir Thomas, Kuigbt, 
Chamberlain of London, Bethel Slingsby, E/; 
Jenks Francis, Deagle John, Freeman Ri- 
chard, Goodenough Richard, Key Robert, 
Wickham John, Swinock Samuel , Jekyl 
John Senior, &c. their Tryal May 8. 1683. 
2 | Vol. III. 78. 

An Information brought againſt them for a Riot in 
continuing the Poll for Elettion of Sheriffs after the 
Common. Hall was adjourn'd by the Lord Mayor, and 
for aſjaulting the Lord Mayor, & ce. 79. 
The Counſel "uo the Defendants challeng'd the Ar- 
ray, becauſe the Pannel was return'd by the She- 
riffs, the legality of whoſe Election they diſputed, 
and urg d that if their Eleclion was admitted to be 
valid, their Clients Cauſe was prejudg'd , for that 
was the point in diſpute, - - _ 
They 
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They are over-rul'd by the Court, and the Fury 


worn, | þ Ea HG 
The Rioter®s Defence, © „ NY. 
Whoever can call or diſſolos an Aſſembly, | may 
adjourn it, er ad. e 


* Whether a Common Hall are bound to elecf the 
Perſon my Lord Mayor drinks to, for | Sheriff, 


101. 
Whether a Number of Perſons inſiſting up- 
on, and aſſerting their 25 where they E 
probable Cauje, can be ſaid to be guilty of a Ribt in 


o doing, Eh 102, 106, 107. 
* Ignorance of the Law no Extuſe, 4 Nog. 
© The Rioters Convitted, * way 
And Ein d, | We 22 

The Fudgment revers'd in Parliament after the 
Revolution, | ib. 


PLANTATIONS. Whether private Subjefs in 
the Plantations have a Right to Petition 
the King or Parliament of England, Vol. IV. 

| 6 


564. 

Whether an Ad of Aſſembly in the Plantations 
can create a new Treaſon, Vol. IV. 565, 567. 
PLAYER Sir Thomas Knight, Vol. III. 78. ſee 
Pilkington & 4“ | | 
PLEAS and PLEADING. Where one pleads 2 
deſective Pardon, whether he ſhall be admit- 
ted to plead over, or whether ſuch a Plea will 

be fatal, Vol. I. 579. 
Exceptions to an Indictment ought to be made be- 
fore Plea pleaded, Vol. I. 646. 
If the Priſoner demurrs to the Indifiment, be 
confeſſes the Fatt, Vol. I. 648. Vol. III. 206. 
Counſel aſfgn'd a Priſoner to put his Plea in 
orm, | Vol. II. 708. 
© Time given 4à Priſoner to maintain his Plea 
to the Furiſdifion, Vol. II. 720. 
4 Record cannot be pleaded in general Terms 


but the ſpecial matter muſt be ſet forth, Vol. II. 


| NT 
A private AA of Parliament muſt be pleaded 
ſpecially, | hi 75:58 ene 
Averments neceſſary in pleading, and» what 
Averments ſhall be good, and what not, Vol. II. 
| mY 4 7 728, 731. 
One cannot plead Auter foirz Arraign d, Vol. II. 
32. 

Where an Averment ſhall reduce a general the 
gation to a Certainty, Vol. II. 733. 
No Facf is admitted by a demurrer that is not 
well pleaded, 25 Vol. II. 734. 
An Action brought cannot be 2 in Bar 
to another Action for the ſane Cauſe,” unleſs a 
Declaration be deliver d in the Firſt Action, Vol. II. 


739- 
Matter of Fatt aver'd ſhall not enlarge the Re- 
ry Vol. II. 736. 


H Plea in Paper, and without a Counſel's Hand, 
is not to be recero'd, Vol. III. 660. 
Where one pleads to the Furiſdiction, he ought 10 
be ready to maintain bis Plea preſently, Vol. III. 
| : 661, 860. 

Where one appears upon a Summons be ſhall 
have an Imparlance , but if be comes in Cuſto- 
dy, or on a Recognizance, he ſhall plead preſently, 
. Pol. III. 748. 
In Capital Caſes the Criminal is allo d no time 
to plead, 8 Pol. III. 349. 
Wher: one pleads to an Indiftment , be admits 


be Copy deliver d him according to the late Ad, to / 
be a true Copy, Vol. IV. 705. 
PLOT. Piorters againſt Queen Elizabeth, Vol. 1. 
* 1I1O, 116. 
VoL IV. 


Powder Plot, Vol. I. 189, 206. 
Popiſh Plot, Vol. II. 99, GG. 
Rye: houſe Aſſaſſnation Plot, Vol. III. 129. 
Afjaffination Plot againſt Ring William, Don 
, IP IV. 1 


PLUNCKEFT Oliver, D D. Tiralar Primate of 
Ireland, his Tryal the 8th of June, Trinity 
Term, 33 Car. 2. 1681. At the King's- Bench- 

Bar Weſtminſter, for High Treaſon committed 
in Ireland, e Vol. II. 771 
Arrauign d before in Ireland for the ſame Eat, 


| ib. 
Five Weeks time allowd the Doctor to fend for 
bis Witneſſes, | Vol. II. ib. 
Hit Tryal comes on, | ib. 
Ihe Indiffmenmt for Conſpiring the Death of bis 
Majeſty, and the Subverſion of the Eſtabliſp d. Re- 
ligion and Government in Ireland 72. 
Ibe King's Council open the Indidlment, ad the 
Evidence, 773: 
The King's Witneſſes call'd, 774 
Evidence of the French King's defign to invade 
Ireland, and the Priſoner's Colleding Money of the 
Popiſb Clergy to incite a Rebellion in Ireland, 10 fa- 
vour the Invaſion, ib. 
The Priſoner enters upon bis Defence, 787, 
21. 
Mr. Sollicitor Summs up the Evidence, 788, 55 2. 
He inſiſts much on a Letter the Dollor ſent 
to invite the French King to invade Ireland, ib. 
Mr. Serjeant ſefferies : Obſervations on the Evi- 
dence, 789, 733: 
An Evidence examin'd for the Priſoner, ' after 
_ K ing. s 10 _ naw _ Obſervations, ib. 
he Chief Fuftice direfs the Fury, . 
The Priſoner is Convilted, n 7b 
He is callid to his Sentence, and makes a Speech, 
wherein be complains of being try'd in à Foreign 
Kingdom by a Fury of Strangers, who neither 
knew the Charatter of him or the Witneſſes, and 
endeavours to ſhew the Improbability of what had 
been Sworn againſt bim, | ib. and 291, 735. 
The Chief Fuſticę tells him be it tryd in Eng- 
land by Virtue of an ancient Statute, and that 
he was not the firſt Inſtance, for O. Rorke and ſe- 
veral others bad been try d in England for Crimes 
committed in Ireland, | 792, 736. 
The Chief Fuſtice pronounces Sentence on Dr. 
Pluncket as 4 Traytor, | ib. 
He is Executed, 793, 727. 
PORDAGE John D. D. Rector of Bradfield, hit 
Tryal before the Commiſſioners of Berks, for 
ejedling ſcandalous and inſufficient Minifters, 
1654, Vol. I. 753. 
The firſt Nine Articles exhibited againſt him, 
54. 
The Doclor objefts, that he had already — 
tryd and acquitted of this Charge, which does 
not avail him, | I 


id. 
The Docfor's Anſwer ta the firſt Articles, 


755 

A more particular Anſwer to the firſt Nine Ar- 
ticles 5 ib. 
A Second Charge againſt the Doctor, 2% 
The Doctors Anſwer to the Second Charge, 


ns - 

A Third Charge with the Doclor's Anſwer to it, 
8 9 * 3 

A Fourth Charge againſt the Docłor, and his An- 
wer to it, de. 765. 
A Fifth Charge by his Pariſhioners, with his An- 
fem; .* 17561, 767. 
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 tbowghs fit, © X 


pleads: the general Pardon. 
The Depeſitians as % de Firſt Chum. .. 770. 
Fro of the Second Charge, 77778 
Proofs of the Third Charge, 779. 
22 * e admitted as Evidence againſt . 
Fa. 785. 


44, for what be is. oecut'd of before 165 l, be 


The Sentence paſs'd upon bim, 
PORTLAND Ear! William, Sommers I. 
Orford Earl Edward, Hallifax Lord Charles, 
their Impeachment, together with the Charge 
againſt the Lord Haverſham, for breach 
Prviledge, exhibited by the Houſe of Com- 
mons, 13 W. 3. 170t. Vol. IV. 513. 


be Lords addreſs the King not to cnſure or ſe 
panifh. the Four Lords till the Impeachments are 


| , 


The Lords ſend a Meſſage to the Commons, to 
put them in mind of exhibiting Articles againſt 
the Lords, ib. 

The Commons bring up Articles againſt the 


Earl cf Orford, and demand he. ſhowd give Secu- f. 


rity to abide the Judgment of the Houſe of Lords, 
m7 : "IF 514. 
The Lords ſearch their Fournals, and find it not 


niſual to take Security, | one ib. 
The Articles againſt the Ear! of Orford, _ appo 


bis Anſwer, 


1b. 
I The Earl of Orford deſires a Copy of the Arti- 


cles againſt him, which is granted, 318. 
A Copy. of. the Lord Oxford's Anſwer order d to 
be ſent dawn to the Commons, ib, 


. Two Counſel affign'd hin for bis Tryal, ib. 
8 


Another Meſſage from the Lords, to put the 


| Commons in mind of exbibiting Articles againſt 


the other Impeach'd Lords, 1 1 

Articles exbibited againſt John Lord Somtners 
and bis Anſwer 91 g's ib. 

A; Meſſage ſent by the Lords to the Commons, 
that the Houſe having been deſir'd by the Earl 
of. Orford, that. a day may. be appointed for his 
ſpeedy Tryal, their Lordſhips finding no Iſſue 


Ji i by: Replication of the Houſe of Commons, 


think fit to grve them notice thereof, 529. 


Another Meſſage to put the Commons in mind of 


exhibiting" Articles againſt the Lords Portland and 
1 Mes f A Lords ihr thy a - 
by age from the Lords, that they bad | 
pointed a day for the Tryal of the Earl 7 65 
ford, and that the Commons might reply 7 
JA Vol. IV. ib. 
. The:Commons inſiſt upon it as their right to ex- 
hibit Articles when they ſee fit, „ 
That where ſeveral are Impeach d, iis their un- 
doubted right. to bring to Tryal ſuch of them firſt 
as they ſee fit, ib. 
That' their Lordſhips ought not to appoint a day 
of Tryal, before the Commons have ſignified their 
eing ready 10 proceed thereon, i I : 
Precedents in Caſes. of Impeachment, ib. 
The Lords in a Meſſage to the Commons ſet forth, 


| that they. can find no Precedent where Articles 


have been ſo long defer'd after a general Impeach- 
ment; Oct 531. 

The Lords inſiſt on their Right, of appointing 
the time for the Tryal, | ib. 
The Commons propoſe a Conference on the me- 


_ thods of proceedings in Impeachments, ib. 
The Lords agree to it, . ib. 
Precedents ſearch'd by the Lords, 532. 


The Lords again aſſert their Right, to appoint 


a day for the Tryal of an Impeachmem , with- 
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769. 


92. 
Lord John. 


ib, 


they Ha 


ut any A fans ee the Commons. 
bp ing. ready to proceed. gag. 
In 4 Meſſage by Mr. Harcourt, he Commons in- 
faſt on their Propoſition for à Committee of both 
lonſes, 10 edu the Preliminaries for | the Try- 
£ particularly whether - the ie wg Lords 
appear at. their 7225. at their Loruſpipr 
Bar as Criminals, and whether they ſhall ſit ar 
Judges on each athers\ Tryals. for theſe | Crimes. 
or gius their Votes in theſe Cafes, ib. 
 Procedents concerning the regulation of Tryals 
before the Lords, * ©5032 
De Lords refuſe 40 pore a Committee, 1s 
meet a Committee of the Houſe of Commons' to 
te the Preliminaries in Relation to the Tryal of 
the Impeach'd Lords, 8 ib. 
Meſſage to the Commons, that they baus 
appointed the 13th of June for the Tryal of the 
Lord. Sommers, 1 335. 
In a Meſſage from the Commons, they take no- 
tice that the Lords have omitted naming a place 
or the Tryal, n 44 
They 


ill inſiſt on a Cammittee of both Hauſe 
before they proceod upon the Fryal, Vol. fl. 
| ib. 


my Es $3: - "os 
The Lords Reaſons given at a Conference for not 


inting a Commuttee, «© © ib. 
The Lords reſolve that no Lord of Parliament 
Impeach'd of High Crimes and Miſdemeanours al! 
at his Tryal be without the Bar, 1... 6: 
And that no Lord of Parliament Impeathi] as 
aforeſaid, can be 8 from Haring on any 
occaſion, except in his own Tra, ih. 
The Lords appoint the 17th of June for the 
Lord Sommers ITI, 337 
Exceptions taken by the Commons to ſome Ex- 
— of my Lord Haverfham's at a free Con- 
erence, . 4" 
The Commons. deſire the Lords to  frocted 4. 
gainſt the Lord Haverſham for the Words ſpo- 
ken by. bim, and inflid ſuch Puniſhment upon the 
ſaid Lord, as fo bigh an Offence againſt the Houſe 

of Commons <deſervet, | $38. 
Articles brought up againſ} Charles Lord Hal- 
lifax, and demanded he ſhould give Security 
to abide the Judgment of the Houſe of Lords, 
ib 


The Commons refuſe a Conference till Satisfatti- 
on be given them as to the words ſpoken by the Lord 
verſham, | „ 
Order d that the Lord Haverſham have a Copy 
the Charge deliver d in againſt bim by the 
mmons, and that he have Council allowd him, 


_ The Lords acquaint the Commons with hehe 
tended method of Proceeding at the Tryal of the 
Lord Sommers, aaa, © 
An Order of the Houſe of Lords for tbe Lord 
Sommet's Witneſſes to attend the Tryal, 545 
Reaſons given 2 the Commons why they refuſe 
ta proceed to the of the Lord Sommers, and 
an Anſwer thereto by the Lords, "IS 
A Meſſage from the Lords that the Lords in- 
tend preſently to proceed to the Tryal of the Lord 
Sommers, the Meſſengers acquaint the Lords that 
the Houſe of Commons is adjourn'd, . 
The proceed to the Tryal notwithſtanding, 


Proclamation maile in the King's Name, ib. 
No Proſecutor apptaring, be is acquitted by the 
Majority af Voices, | +4 42 230 
The Lords appornt the 22d June for the cy 4 

| the 


Lord Orki TE] > „ 
rg . we [!"proteed Br 0 
the. Tryal of th 1. L Fs . Hove 55 x 
receiud Satisſalliom in. relation 10 19 Len Wr. 
ſham, Cc. 
Ibe Lord 


the Houſe of Commons, 

. The Lords. declare. that unleſs the the Coun mons 125 
ſecuie their pry againſt the 

before 5 of this Seſſions 2 will bs *. = 
Innecent 
An Order of the Lords far my Lord: Orford 

Vit neſſiat to ditend the Tryal, ib. 
oy Ga Maint that. the Commons in their Primed 


TT 4 i 


552.7 
i hat they tend to the Subverting the 6 
The proceed to the Tryal of the Earl of Qed, 


They acquit him Nemine contradicente, no re 
cator appearing, 

Order d that the Charge againſt the Lord .— 
ſham be diſmiſſed, ib. 

That the luprachmant againſt th: Lard Portland 
8 yu miſs d, no Articles. being exhibited ainſi 


2% the. Impeachment againſt the Lord Hallifax 


and be Articles againſt; bim be diſmiſs'd, ib. 
That the Impea inſt the Duke of Leeds 
High- Crimes and 9 80 meanors, and the Arti- 
ales agninſt him be 1 * ib. 
POTTER Vincent, I. 840. fee Regicides, 
. Poyſon; ſee Murder, | 
Precept, ſee Writts, 


Preragatiue, Vol. I. 525. and 835. 
PRESSICKS Mary, * II. 563. fee Thwyng, 

en Viſcount Lord (alias, Sir Richard 
(nah, Baronet) Aſhton John, and Elliot Ed- 
mund, their Arraignment for N Treaſon 
1 16 January, 2 W. and M. 1690. Vol. III. 856 
The Iadicfment pa Compaſfing the Death of the 
King and Queen, and adbering to their Tous, 

1 
Tbe ſame Overt- Als laid 10 prove the Adheſion, 


4. 55 prove the Compaſing the King and Ween's 
On 859. 
0455 Lord Preſton infifts upon his A oo. 
Tie Court zell bim he muſt produce his Patent, 


860, 
"Thar the Houſe of Lords had over rul d bis Claim 
of. Peerage, ib. 


. 1255 his Lordſhip had diſclaim d bis right 4 
ys there, | 

e Indiftment read in Latin at the Prifonert 

ragueſ, but a Copy of it denied him, 851. 

552 is not regular to move to put off a Tryal 1 1 

Plea pleaded, 864. 

N plead Net Guilty, and then 

woue for. a longer time to prepare 2 or their In- 

40, urging that the haſty Proceedings in #be late 

Reign in Capital Caſes' were look'd upon as great 


75 s, and given by King William as one of 
reaſons for bis * over, in one of his De- 


r A few th $6 6. 
ryal never put off on a Suggeſtion that Wit- 
fe oe are out 45 the way, ahrbar, Oath made of it, 

| 867. 


Haverſham's arſarr to the. cer of 


An duese g B LE. 


heme oe 4 e ta 75 in, 1 5 Cha!- 
order d to he eparate 8 
. 1. Preſton comes Aae & No 


Aſhton = En remanded. to N ond not 


permitted to be preſent at hig I 1 ib. 

rs di ſcharg'd for wont of fs Freebgld, 15 id. 
ing. nerd not bus Ca V 

"tall — Panel i is gone * 8 cha nee 


ib. 

Captain Billop's Evidence of taking the Pri iſon- | 
ers. on Board a Smack. at. Graveſend, 2x. they were 
going ta France with treaſonable Papers, 87% 
| Lord Nottingham Secretary of State, Marguiſs 

+ Carmarthen Lord Pref, 4 and Lord. Sid 
Poſe: that the Papers produc'd in Court, . 
ſame that were broaghs to them by Captain. Billop, 

883. 

The Papers read giving. an Account of the State 


* of the Engliſh: Bows ded Garriſons, &c. 


886 

. es 9 to prove ſome. of the , = 
Lord e Han 

Lord Preſton's Defence, be Objellt that Sid, 

of Hands was not Evidence of a Mans Hund wri- 

ws, in Capital Caſet, ib. 

That na Trea . was prob d againſt him in the 


County of Midd Vol, III. ib. 
His ObjeTions B wer'd, ib. 
= Lord Chief Fuſtice direclt the 7. ury, 894. 

The Lord Preſton ſuffer'd to ſpeak in 2 Defence 

after the Evidence ſumm d us, 900. 
He is Convilted, | 90 t. 
11 ſee Evidence, + 


PRICE Ann, Vol. II. 456. 6 Tasborough, - E 
PRICE John E/q; and 100 other Proteſtants, their 
Arraignment for High Treaſon at Wicklow in 
the Kingdom of Seland, 5th March 1689. Vol. 


TIE 847%: 

As Introduftion * an Account bow they cams 
to be charg d with High Treaſon, © ib. 
Ten of the Grand Fury Papifts, © 849. 


The Lord Chief Juſtice Keating's Charge to = 
The Iriſh Papiſts arm themſelves upon the Reus. 


lution, with Half Pikes and Skeans, ib. 
Encourag*d by the regular Troops in their depres 
dations on the Engliſh. 
No petty Treafor in lteland, _ —— 
Murder made High Treaſon in Ireland, ib, 


P ble heir ce. 
— f fe lente, — ae 2 


The Inditiment againſt Mr. Price and tbe "ef, 
Prifoners to the Cuil Power ought not to ye 
Guarded by Soldiers or with Fire Arms, 851. 
Fhe Grand Fury ought 10 be all Freeholdr:, 


A Capital Crime muſt be iryd m the a 


where it 1s committed, e ths Teal 85 5 
For tant of Furor: quali e Tryal put off 
to anotber Aſfizes, and _ of the Priſoners * 


7 of the Government, tho committed Sod 
h Treaſon, f 

12 Proteſtants complain to the Court of W 

being ſtrippd and plunder d by a Ralble of 1 = 
apift s, 

mo Convilted for Stealing of Cattle, and tho 

Court direffing the Ordinary not” 70 4 them 

in reading, they receive Sentence of Death, 854. 

The Lord Depmy TyzconnePs Letter read at the 

Afﬀeizes, ING a Loan of particular Perſons 


towards Subſiſting * 5 * Vol. * 
en 


The 
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The Grand Fury excuſe themſelves through the 
Poverty: of vir Counry, "E's are ren, 9 
the F 
Prieſt, e Popiſh Prieſt” W 30:13 e 
** Printin e 
PRISONERS vnd Impriſonment. ud. 
Sir Tho, Moor Ipriſoned 15 Mob 404 His 
Tate eee ae ted * brought 46" I yl, 

. 


44. 
7 in Priſon "9g bis being "0 Ba dc- 
2 quired Y th | 


Vol. I. 60. 
Notes at 
bis — 7 
Ori 323 


Vol. I. 11 Th 
iſonment to „ detain one committed by 
hament, after the Diſſolmion 'of the 

Poarlianent, Vol. I. 750. 
Tbe Goode ef a Priſoner accu9d of Treaſon or 
Felony, may be ſecur d, but the Priſoner: ſhalt have 
4 Subiſtance our of rhem till be 3s Convifted; Vol. I. 


Vol. IV: 66. 454. 
| A Priſoncr devel Proceſs by the Court 10 bring 
in bis:Wirneſſes, | 


Vol. J. 995. 
The Fary direcled in rhe abſence of = + 1 55 
A 
ft Earl of Danby Imprijoned. 40 Mombs without 
= Proſecution, Vol. II. 205. 
Ne ſolv'd by. all the Judges, that the King could 
not give kim. leave to go 10 his oe Vol. II. 
3215. 
I pere an any Queſtion of Law ari es, it ob to be 
put in the 25 a preſence, 4 Vol. II. 248. 
Counſel a d a Priſoner " ſhall not be di {hag 
- without his aſſent. Vol. II. 712 
A Priſoner in Capital Caſes may not have any In- 
ftruftion in Writing or otherwiſe, from Counſel or 
others, ortbout they are offign'd by the Court to af- 
ft him, | Vol. II. 243. 
A Peer Impriſon'd on a Homine Replegiand” ral 
the Pariy eſſoign d was produc d Vol. III. TT: 
The Court 5 Kings- Bench dem the Priſoner 
Habeas Corpus 10 bring up bis Witneſſes, ho hs 
Na for Debt, 7 VoLIII. 379. 
4 t for High- Treaſon not uſual to let bis 
Friends in private with him, Vol. III. 656. Vol. 
IV.'99, 173. 
A Priſoner to the Civil Power ought not to be put 
under a Guard of Soldiers, Vol. III. 851. 
A Priſoner brought by Habeas Corpus to the Kings 
Bench, may be remanded to the County Goal from 
whence he came, or t0 any Priſon in the County tohere 
the King Bench ite, Vol. III. 1003. 
Where a Witneſs is a Priſoner be can't be brought 
out of the Rules but by Habeas-Corpus, Vol. IV. 


The bare Irons ought to be taken off 1 
the Tryal, Vol. IV. 135, 329. 
A Statute made to Impriſon feveral Perſons for 
Life, Vol. IV. 274. 
Whether a Peer may be committed for a Miſde- 
meanour, Vol. III. 732; 
PRITCHARD Sir William, late Lord 
London, and Thomas Papillon, Eſq, the Tra! 
begioren them, Nov. 6. 36 Car. 2. . Vol. 
The Plaintiff declares that the Defendant Gd 
him to be Arreſted, being then Lord Mayor, having 
no grobedle [y auſe of Aclion againſt the — 


The Attorney General ſuggeſts that this was _ 
of the Plot of the Diſcontented Party to throw the 
Cty into Confuſion, 338. 

Te mannor of the Arreſt is provid, 339, 340. 


39. 


be 
e ift 


Ws pier s Oh, enter wpon His Defence, 
> ls 
me Lord M; gyor not exempt from an Arreſt where 
there is a probable Cauſe, ih. 
De Deferdartts Counſel urge that they bad a pro- 
able Cauſe, the Plaintiff making ſuch a Return tr 
the Mandamus for atlmitting him Sheriff, az 2 = 
7 5 to apprehend was falſe, | 
Plaindiffs Counſel fhew that the Poll ® 
the Defendant pretends be was elected Sheriff, was 
taken tn u Riotous manner, and by perſons o had 
no Authority to tate it, | 351, 
7 The Chief Taſtices obſervations upon the Evi- 
ence, 356. 
The ' purſuing mulicious Methods 10 obrein a 
RN El, makes the party doing it liable 10 an Aclion, 


ib. 
1: Inflences of Malice in the Defendant, 


jeutenancy raiſe the Militia; ond prevent 
bance, ond. my L Lord Myer, 'ts reel 


Z 57, 318. 
© The true deſign of this Arreſt to procure an In- 


ſurrection, 359. 
Damages diredled to be given anſwerable 10 the 
Miſchief intended, and not TONE to what the 


Plantiff ſuſtain d, 360. 
Damages given 10,000 1 „e 
Ihe Chief Fuſtice commends the Verdi, ib. 
Proof, /ee Evidence and Witneſſes. c 
1 ſee Murder. 


PRYNN William, EV; bis Tryal in the Shae 
Chamber in Hilary-Term, 9 Car. 1. 1633. 
for Writing and Publiſhing a Libel intitled 
Hiſtriomaſtix, or, a Scourge fer Stage- 
Players, Sc. as alfo the Tryal of Michael 
Sparks for Printing, and William Buckner- 
for Licenſing the ſaid Libel; and of Four 
others concern'd in Printing part of it, Vol.l. 


The Libel cenſures all manner of Plays and Rec. a 
ations as unlawful, and caſis Reflettions on the 
King, Queen and Court, '&c. for allowing them, 
and being preſent at them, | ib. 

The. keeping of Feſtivals does not pleaſe this 
Author, ib. 

Prynn' O Anſwer ro-the Information, ib. 

| Buckner's Anſwer, 274- 

' Sparks*s Anſwer, — 

Mr. Attorney General opens 2nd enforces — 

ange, ib. 

M uſe ck, Dancing, Church Ceremonies, and Men 
and Womens Hair offends Mr. Prynn, and be inſi- 
nuates that we are returning to Paganiſm, and 1 4 
ſwades People to fly their Country, 

Prynn affirms that he would rather Dye 2 
put on his Maids Cloaths, 275. 

King Charles's Reign compared with Nero's, 276. 


Mr. Atkins and Mr. Hern of Counſel for Prynn, 
their Argument in bis Defence, 278. 
Prynn cenſur'd, ib. 
Buckner and Sparks cenſur d, 280. 


Publication, ſee Libel. 
PYRACY. Thoſe on Board a Pyrate preſun'd io to 
CONCUY _ him, unleſs they can make the contra- 


ry appe Vol. IV. 230. 
* "MF. are Servants on Board a Pyrate, Ab 
ed robe acquitted, Vol. IV. 4 
Enghifh % Pyrates Tryd in Scotland , Vol. "iv. 
0% 
R. 
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He is told he muſt not aſperſe.the King's Witweſſag, un- 
leſs he brings Proof of what he charges them with. 


"RO 7 


ALEIGH, Sir Walter, his Tryal for High Trea- 
ſon, in conſpiring to depoſe the King, and ſet up 
the Lady Arabella Stuart, and correſponding 
wih Spain for that purpoſe, before Commiſſioners 
. .of Oyer and Terminer ſpecially appointed at 


4 


inton, the 17th of November, 1 Jac. 1. 1603. 
| Vol. I. 174 
De King is King to all intents on the Demiſe of his 
Predeceſſor, befere he is crowned, and Treaſon may 
le commited againſt him before his Coronation. 175 
Lord Cobham's Examination, who was a Priſoner, 
and charged with the ſame Fatt, read as Evidence 
againſt Sir Walter. | 177 
The Judges rule that rwo Witneſſes were not neceſſary 
to convict one of Treaſon, and that the 25th of 
Edward III. was not then in force. 180 
Sir Edward Coke the Attorney affirms, that Circum- 
ſtantial Evidence alone is ſufficient to convict a Man 


f High Treaſon, 181 
The Court rule that the Witneſſes need not be produced 
viva voce. . ib. 
The Lady Arabella clear d of being concerned in the 
Plot. i 183 
Mr. Attorney gives ſcurrilous Language to Sir Wal- 
ter. | 185 

Sir Walter is convicted. | 186 
Sentence paſſed. 187 


Aſter fourteen Y:ars Impriſonment in the Tower, he 
is made Admiral of a Squadron bound to Sn 
ib. 
Having ill Succeſs, is executed at his return upon the 
former Sentence. | ib. 
Whether his Commiſſion did nct amount to a Pardon 
in Honovr, if not ia Lao. 188 
RAPE, ſee Audley. | | 
RAWLINS, Pleaſant. Vol. IV. 581. See Swenſ⸗ 
den, & al. 
READING, Nathaniel Eſq; his Thal fer a Miſ- 
© demeanour, April 24. 31 Car. 2. 1679, Vol. Il. 
F 253 
Charge to the Grand-Jury. ib. 
Probable Evidence F ficient fer them to fiad the * 
1 


Eleven Judges aſſiſt at the Tryal. ib. 
The Irdiftment for endeavouring to flifle the King's 
Evidence againft the Popiſh Lords, by Juborning 

the King's Witneſſes, and bribing: them to retrati 
their Evidence. 254 


M peremptory Challenge but in capital Caſes. ib. 


The Priſoner complains of too ſtrict and illegal a Con- 
finement. A 255 
One cannot be convicted of Treaſon in an Indictment 
where the Treaſon is not formally laid, though the 
Fats charged do amount to Treaſon: 1b. 
Thether he may not be indifted for Treaſon on thoſe ve- 
' ry Fatts after he has been convicted of a Miſdea- 
meanour fer them: See Mr, Hampden's * 
ib. 


Jurpman may be examined as a Witneſs. 256 


The Priſoner confeſſes he believes there was a Plot. 


257-. 


Bedloe's Evidence of the Priſoner's tampering with 
him to retract his Evidence againſt the * 
: 1 | 1d. 


Speke depoſes that he overheard the Bargain between 

Bedloe and the Priſoner. | 261 

Bedloe's Servant depoſes that he over-heard the Trea- 

ty between the Priſoner and his Maſter. 264 

MF. Reading's Defence; he ſhews how he became con- 

co or the Popiſh Lords. ib. 
ol. IV. | 


267 


The Priſoner to have 100 J. ann. 5 
1000 |. Bedloe got. _ * 208 
1 owns he had been engaged in a Deſign to fire 
. 5 
But the Priſoner is told he muf? not ask hint any 
Queſtions teuding to make him accuſe himſelf. ib. 
The Priſoner avers that Bedloe fiſt propoſed the Mat- 


ter to him. "—_ 


> . a 1 - = 
Bedloe owns he pitched upon an Eſtate in Gloceſter- | 


The rake his Reward. Bee © 
he Priſoner clears the Popiſh Lords of any Def 
| gr Bedloe. *. 4 * e 
He ſays that his treating with Bedloe was to prevent 
the ſhedding of innocent Blood. 8 ib. 
Bedloe receives 500 l. of the Government for his 
Diſcovery. 273 
No Man ought to be Counſel in Treaſon or Felony, 
till he is aſſigned. 2 TL 
The Lord Ch. Juſtice North diref#s the Fury. 273 
The Fury can have no Papers out of Court that are not 


under Seal. 274 

The Judgment againſt Mr. Reading. 3 

He is ſet in the Pillory. ib. 
REBELS, ſee Traytors. 


RECORDS, ſee Evidence. 
RECUSANT-. The Beginuing of Recuſancy, and the 


Reaſon of making the Penal Laws againſt Popiſh 
Recuſants. | Vol. I. 4 ” 
A Popiſh Recuſant a good Witneſs till the Record o 


his Conviction is produced. 268. Vol: III. 425 


The Juries who try d the Priſuners for the Popiſh Plot 
directed by the Court not to give any Credit to the 
Teſtimony of the Popiſh Witneſſes, how numercus 
ſoever. | Vol: II. 320, 350 

King James's Mandate to the Univerſity of Cam- 

bridge to admit a Popiſb Recyſant to his Degrees. 

"0 Vol. HE 700 


REGICIDES, twenty nine, their Tryal for Hab 2 


ſon, which begun at the Old Baily London, Oc- 
tober 10. 12 Car. 2. 1660. Vol. I. 833 
The Ld Chief Baron Charge to the Grand- Jury ib. 
The Intention puniſhable only in Treaſon. ib. 
Of which Words maybe an Overt-Act. ib. 
The People have no coercive Power over the Perſon of 
the King. | 334 
The Spencers Treaſon ; The holding that the King 
might be impriſoned, or compelled per aſpertee to 
ſubmit to the People's Demands. ib. 
Any Perſon executing an illegal Act, tho by the King's 
Command, is puniſhable. 835 
The King cannot in Perſon arreſt any Man, or le ar- 
reſted. ib. 
The King cannot fit in Judgment in his own Perſon, 
and his Poſſeſſions are ſubje to a Hal by Fury. 
| ib. 
The Priſoners brought from the Tower to New- 


gate. 836 
The Indiftment. ib. 
They are ſeverally arraigned. i 


ib. 
Harriſon, Thomas, brought upon his Tryal. 842 
Hr Heneage Finch aggravates the Charge. 
Hild that if any one of the Over t-Acts laid in the In- 


didiment be proved, it maintains the Indidtment. 


1 
An Account of the Number of the Regicides, and 
* where diſperſe1, &c. | 844 
The Mitneſſes called. 


GIS | 8 

Proved that Harriſon advib d to blacken the King 3 

their Charge againſt him. | n 

Mr. Harriſon's Dejence. 848 
Tietttt 7 
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Hit jnt ter the Fatt, ar apfroved by Heaven. ve 
He . s t0 the Juri ſdittion of the Court. Noe Rr 
Hub (hf he affe by Aithivity of the Parliament, | 

which he was not to be queſtioned here. 1b. 


The Lord Clef Huron direct the Jury. $51 
An Endeavour to impriſon the King an Overt-Afﬀ? "4 
compaſſing his Death. ' dir ek 
Harrifon cnviftet. 8 | «1 
alba againſ him. *. 
eroop, Adrian, his Tryal. ib. 
The Evidence Keen. him. | $57 
MF. Scroop's Defence. 3 55 
That Fe under the then ſuprenis Authority. is. 
Bit Forty fix Members in the Houſe wheu the Act for 
" erefline the High Court of Juſtice, paſſed. 2 
FP hoever obeys a Court where it exceeds its Juriſ. ic- 
tion, it punifpable. n 
The Chief Baron direfts the Jury. 857 
Seroop convicted. ib. 
Carew, John, his Tryal. _ | 858 
The Evidence againſt him. it. 
Care wf Defence. 859 
Hr juſtifies the Fuct, and inffts that the Cauſe WAS 
approved by Heaven. LL ib. 
Carew convicted. 861 
Scot, Thomas, his Tryal. . 0. 
Proved that he gloried in the Tuc, and defired it 
might be inſcribed on his Tomb. | 862 
Scot's Defence. | | 863 
Fer Treaſon and Felony there is no Privilege of Par- 
_ lament. 5 ib 


Me endeauours to prove that the Rump- Parliament 
weren rightful and lawful Authority. 864 
The Biſhops excluded by Act of Parliament. ib. 
Scot con ditled. | | $66 


_ Clement, Gregory, retrafts his Plea, and 2. 1 


Guilty. Be D. 
ones, John, his Tryal. ib. 
Jones conuitted. | 5:76 
eroop, Carew, Scot, Jones, and Clement caled to 


Net goa 3 * 
The Chief Baron's Speech to them. 1 
He ſhews them the thing was never the leſs finful, 

"for their pretending Conſcience, and that the Man 


"who killed his Father and Mother made the Same | 


Prerence. . = 
Stiitence pronounced on the e. ib. 
Cook, John, his Tryal. ib. 
The Evidence againſt him. $69 


Cook's Defence. 2 73 
He objects that his writing treafonable Words which 

others dictated was not Treaſon. ib. 
I. Sollicito'r*s Reply to the Priſoner's Defence. 876 
Wards tending to the perſonal Hurt of the King 1 7 


0 . > ID. 
Pardon cannot be by plication, but muſt have 
expreſs Words. 877 
The Chief Baron's Directions to the Jury. 878 
Tells them the exhibiting the Charge againſt his Ma- 
12 was High Treaſon. 5 
e Chief Baron ſhews he was not within the Equity 

of 11 Hen. 4. which indemnifles thoſe ho aſſiſt a 
ing de facto. | e 
Cook replies that he acted according to his Conſcience. 


| 3 
Cook is convifted.. 3 ib. 
Peters, Hugh, rough upon his Tryal. ib. 
The Evidence againſt him. 884 


That he preached on that Text, 
89 


81 


His. Defence is that he was a Soldier, and uh. 


Bind your K ing in 
as, and your Nobles in Fetters of Iron. 888 
; Hogh Peters's Defence. l 


The Lord Chief Baron Directions to the Jury. Vol. I. 
He tells the Priſoner, that the encouraging, aidi 
or abetting thife uho ſat upon the Ring, 
bim to his Death, was as nnich Tr 
| hinifelf had fat upon him, aud ſeutenced him; and 
thus his ſedikiom Speeches in the pulpit or our of 
it, were a fufficient Overt-Act of his treaſonable 
Imagination. | | WL 
My. Sollicitor obſerves that this was the Man who had 
_ ſeduced the reſt, who faid they acted in the Feat of 
the Lord, and that his Execution might be 4 Means 
to bring ſome of them to thuit Senſer, that hig 
Death wonld "pars much better than his Life hat 
done, und might in ſome meaſure vindicate that Diſ- 
honour he had brought upon the Pulpit, \ $93. 
Hugh Peters convicted. BY ib. 
Cook and Peters call d to their Sentence together. ib. 
Cook objects to the Indiffment, that tt toes nut aver 
that he 3s the fame John Cook Why is excepted in 
the Aﬀ of Indemnity. | | ib 


The Court tells him he has admitted it by phadin 
| | b. 


to it. 
The Chief Baron's Speech before Sentence. 894 
He tells Mr. Cook that thife Words in the Oath of 
Supremacy, which be had taken, That the King 
is the only Supreme Governour in theſe Realms, 
excludes any co-ordinate Power. ib. 


| 128 pronounced on Cook and Peters. ib. 
ewlet, alias Howlet, William, arramnrd. 894. 
Axtel, Daniel, brought upon his Tryal. | ib. 
| The King's Counſel open the Indiftment and Evidence. 
> 5 "he $95 
The Witneſſes produced againſs Axtet: 1b. 


vidence of Axtel's commanding the Guard: at the 

. King's Tryal,, aud beating the Soldiers who did nur 

ct out, Juſtice ! Juſtice ! &c. 896 
Axtel's De/ence. 8 


898 
He infiſted that the Authcrity by which he actal, was” 


acknowledged both at home and abroad to be the 


Supreme Authority of the Nation, aud what he had © 


done was as a Soldier, by the Command of his Ge- 
neral, whoſe Command if he had refuſed, he muſt 
have died; and that be was no more guilty, than 
Gen. Monk, who afted by the ſame Authority. 
and tho it was but an Authority in Fuct, and not 
of Right, he onght not to be queſtioned. 899 
The Chief Baron direfts the Fury, and tells the pri- 
ſoner that no Authority can bear him ont in being con- 


cerned in the King's Death. 906 
Axtel is convicted. | 1 907 
H acker, Col. F rancis, brought upon his Tryal. ib. 


Mr. Serj. Relynge opens the Evidence againſt Bim. Ib. 


Hacker confeſſes he was wpon the Guard, aud hept 
the King for his Execution; and being ſheun the 

Warrant, he acknowledged that to be the VWWririant 

_ he had for it» - IM ſb. 

Evidence that Hacker acknowledged he did by vir- 


tue of hat Warrant Jen ancther Narrint for ace 
e 


cnting the King, but he did not remember to what 


Perſon. | 


did was by Command. 15. 
The Chief Baron direbts the Fury, and tells them, 
that this being the Perſon who had the Care of the 
Execution, nnd ſigned the Warrant for his Exetu- 
tion, it was not #0 be doubted but he was guilty of 


imagining the King's Death. 916 
Iacker ig convitted,  _ i 
5 10 William, brought upon his Tal. © ib; 
e King's Cue) gfen i, #hat Hewlett was the Man 
who cut off the King's Mead, ib. 


.. 


Nice 


aud broughs: ' 


edfor as if I + 


909 
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Evidence of Hewlet's confeſſing. he did the Exbrurion, 
td other circumſtantial Evidence of his being the 
= | Vol. I. 911 


Ha wlet' Defence. 912 
Hs produces feveral Mitneſſes to pro; that the com- 
on Hangman own'd he did it. RL} 

- The hie- Baron diretit the Fury. . 
| Hewlet is convicted. 914 


Harvey, Edmond, brought upon his Tryal. ib, 
He acknowledges his fitting in the High Curt of Juſ- 
' tice, but ſays he did not ſigu the Warrant: - 915 
Pemin Haae, brought upon his Trhal. ib. 
th: nowledger his fitting in the High Court of Fuſ- 
dice, but denies he had any Mulice to his Majefty. 
Marten, Henry, brought upon his Tryal. 916 
He coufeſſes his ſitting in Yu hen — King, but 
ſeems to juſtify it. ne 917 
Millington, Gilbert, brought upon his Tryal. ib. 


He aoknowledges himfelf guilty, ib. 
Fitchbourn, Robert, brought upon bis Tryal. ib. 
He acknowledges hits Offence. ib. 
Roc, Owen, brought upon his Tryal. 918 


He acknowledges his fitting in Judgment on his 14 
5, and ſning the Warrant for his Execution. ib. 
Lilburne, Robert, brought upon his Tryal. ib. 
He deknowledges the Charge alſo. TS \ 
Smith, Henry, being — upon his Tryal, ac- 
knowledges his ſitting in Judgment on his Majeſty. ib. 
Harvey; Penington, Marten, Millington, Titeh- 
bourn, Roe, Lilburne, aud Smith, convicted. 
nne, | 919 
Downs, John, brought upon his Tryal. He — 
Jelſes his fitting. in Judgment, and figning thi Mar- 
rant for Execution; but in his excuſe, ſays, he 
enn d the Court to adjourn, and did his moſt to ſave 
the King, but was induc d by Threats to comply with 
the veſh. | 920 
Potter Vincent, being brought upon his Tryal, con- 
Fieſſes his fitting in the High Court of Fuſtice. 921 
Garland Auguſtine, brought upon his Tryal, con- 
fefſes his fitting and figning the Warrant for the 
King's Execution. = 922 
Ebideme of Garland's ſpitting in the King's Face. ib. 
He confeſſes he was Chairman in the Houſe when 45 


Add for trying the King paſſed. ib. 
Meyne Symen, brought upon his Tryal. ib. 
He acknowledgrs his fitting upon the King, and fegning 

the Warrant for his Execution. ib. 
Temple, James, being brought upon his Tryal, ac- 

\ knowledges his Hand to both Warrants, 923 
Temple, Peter, being brought upon his Tryal, ac- 

Bnowledges his Hand to both Warrants. ib 


Waite, Thomas, being brought upon his Tryal, ac- 
" Fnowledges his Hand to the Warrants. ib. 
Heveningham, William, being brought upon his 
Tryal, acknowledges his fitting in Judgment on the 
ing. 1b. 
Downs, Potter, Garland, Meyne, James Tem- 
8 Peter Temple, Waite and Hevening- 
jam, convicted. b 924 
S Hardreſs Waller, Iſaac Penington, Hen 
Marten, Gilbert Minlingtom Robert Tire 
Bourn, Owen Roe, Robert Lilburne, Thomas 
Waite, Edmund Harvey, Johm Downs, Vis 
cent Porter, Auguſtine Garland, George Flows 
woot}, fames Temple, Simon Meyns, Peter 
Temple, Francis Hacker, Daniel Atv and 
William Hewlet,. cara tunen S t 95 
De Chief Barons Speech before Judgment. 926 
He achuaints the Priſoners, that as to all but three of 


_ _— +8 
REYNOLDS, John, Vol. IV. 500. S Green, 


. 
\*4 25 — Hall direct hom 2 7 dealt 
er eee 
Fildament prommarrei agaitift thife' 19 2þ Trityters- 
„eee ee 2,194) A BD eas 
Junker pronounted alſo on William Hevehing- 
8 m. sn ib. 
REMARKS, ſee Atkins, Hawles and S 
RETURN, fre Writs.  . , 
REVOLUTION; Vol. IV. 308, 775 9517 845, 


1 John, Vol. I. 3. He Men- 
n ger, al. = at 
RING, Wilfiam, Vote IH, $77; d Corn, 


tf ad. — 
RIOTS and RO UTS. e Pilkington, & al. 
Zauſal for private Perſons to mum themſelves to 0; 

Fofe Riots, Rabe Mons, or cuminom Enemies. Woldl. 


A Riot is when three or more are together — — 
lauful Act, and enter npon their Ben. 59 
Where a number of Perſons lawfilly conven d, chm 
together to do an 1ndaruful Aft, (aft the Afſeribly 
is diſſolv'd by the proper Oficer) it is # Rot and 
unlawful Aſſembly, tho there be no Diſorder o- 
mitted. Vol. HI, 79% 108 
Green, & al. Yo AQ id K. cu, 
ROE, Owen, Vol. I. 839. Se Negicides. 
ROGERS, William Vol. IV. 466; S ©owpet. 
ROOK WOOD, Ambroſe, Vol, I. 199. e Win- 
ter, Robert. Vas d N 
ROOKWOOD, Ambroſe, his Arraigment, 14 Apr. 
8 W. 3. 1696. 75 Voi IV. 58 
He is indicted jor High-Treaſon in conſpiring the Death 
of the King, and to thut end conſulting aud aorevih 
with other Traytors to attack\the Gaavas; ind 7 
faſſinate his Majeſty. Vol. IVM. ib. 
None permitted to be in private uith > Prifontr o 
miited for High Treaſon, but hik Counsel. 99 
The Indictment againft the Pri ſums am 3 0, ms 
bat the Court order A them 10 be try d feparavely.- I B. 
The Court having fun d the Precepts for mmm the 
Petit Juries, adjourn d for a Week. 100 
Rook w — — comes on. \ 314 a 
So as the Priſoner Babe a ( bar grey 4 
the Intent of the Act 2 tho it M at 
that time returneu 8 101 


No Habeas Corpus Iſſues in a Tryal for capital Offen- © 
— - 202 


ces, but the Im) come immpon the Venice. 
The Priſoner's Connfel object they have nor d drwe' Cory 
of the Indictment, the Stile of Court, &c. being o- 
mitted ; But were anſwered they had admired iv. 
true Copy, by pleading. to it. 5 10 
No Exceptions can be taken to the Inte 
Fury are ſworn, tho the Words of the late Act are, 
that it neay be done before Rvidente given.” | 188 
Where the King pardons under the Greats Wal, i has 
the full effeet of general Pardon by A of Paridd- 


Porter Evidence of Rookwood's CM i »he 4 ſ- 
7 | n 
Priſoner's Corſet oppoſe the fue of 

s inn to roo l. Rewitr hot N 
fe Cabin bun this appeared 56's Make. 
8 121 
Canfiulting and agreeing an Ouere of compuſſiug dhe 

King's Death. * Ne 126 
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. No Evidence can be given of m e nor laid in 
the Indictment. Vol. IV. 127 


Nb Evidence ought to be pho Are es opening. 129 
Am thing may be given in Evidence that tends to prove 


an Overt-Act laid in the Indictment, tho the thing it 
el thats teſtified be an Overt-Act not laid in the 


Indictment. 134 
"Rockwood is convicted. 4135 


ROSEWELL, Thomas, bis Tiyal fur High Daß 
at the King s-Bench Bar, 18 Novem. 36 Car. 2 


1684. — — 


The Inditiment is remov'd out of the County of ny 


into the King Bench. 


De Words in the Indiftment which are laid to be r 


 ſonable. i. 


The Indiftment read in Latin, at the Priſuner's Re- 


1002 


queſt. : 
A 3 bring him up agais vs the day __ | 


ted for his Tryal. 

A Priſoner brought by Habeas Corpus to the King s- 
Bench, may be remanded to the County Goal where 
he was indicted, or to any Priſon in the Count) 
where the King's Bench fits. 1003 


Nie Hal begins 1005 


The King's Wi 2 depoſe that the Words laid were 
- ſpoke by the Priſoner at a Conventicle. 1006 


Other Wards permitted to be prov'd than were laid in 


That where Words art Plain aud expreſi, there needs 
.*, ma A verment. 
The Chief Juſtice 3 allow the Exceptions. 


Vol. III. 1055 


1059 


4 The Chief Juſtice ſhews the e of ſome Ex- 


preſſions. .. _ Io60 


The Sollicitor endeavours 70 male it good Grammar. 


No Statites of Jeofails extend to criminal Caſes. 1062 


No Judgment given. ib. 
T he Priſoner pardon d. \ - 


RO Us, John, ibis Tryal bn Hyh Treaſon the 13th of | 


July, 35 Car. 2. 1683. Vol. III. 159 
He ts inditied with William Blague for conſpiring 
the King's Death, and to that end meeting and con- 
Sulting with divers other Traytors how to ſurprize 


the: Tower, and providing Arms, &C. 159 
No time can be inf, ted on to prepare fir T. al in ca- 
Pita Caſes. 160 


Leigh” Evidence concerning the ſetting up the Duke 


of Monmouth and feizing the Tower, 161 


The Plotters ſuggeſt that the King was ſworn in France 


and Spain to bring in Popery, and therefore it was 
no Sin to cut him © 162 


That the Ki ing had forfeied his Right to the Crown. 


163 


Rous's Defaire, wherein he acknowledges there was 


the Indittment.. 1007 Juch à Plat, but ſays he had uo hand in it. 164 


| The King's n move for Judgment on the C\mvic- 


The Chief-Juſtice ebſerves the difficulty of. getting the 

Truth out of the Priſoner's Mitneſſes. 1027 
The Priſoner calls Witneſſes to his Character. ib. 
Evidence that. the Priſoner uſed to keep the 3oth of 


January as a Fife. 1023 
And preached up Kingly Government as the beſt. 1024 
The Evidence clos'd. 1031 
Roſe well proceeds in his Deſence. ib. 
2 Chief Fuſtice directs the Fury. 1034 

The Priſoner may not reply after the Evidence ſum d 
1043 

The Priſoner i is convicted ib 
es the Furors may give their Verdict ſeverally, but 

tis denied. 1044 


ib. 


| 22 7 Priſoner moves in arreſt of Judgment, and that 


_ Counſel may be aſſign d him as to Matter of Law. 


1045 

H objects to the Inditiment, that the Words are — 
- Pofttively averr 'd to be ſpoken. , ib. 
lauendi s inſufficient without a poſitive Averment. 
1046 

Hi Counſe move for a Copy of the Indictment, * 

| *tis deny'd. 1048 
Mr. Wallop's Argument for the Priſoner. ib. 
An Innuendo can't give an orignal certainty, where a 

\ certainty is not fix d before. 1050 

Mr. Pollexfen's Argument. IOFI 
Words may be an Overt-Af of Treaſen. A 


An lumendo without a preceding Col oquium or Aver- 
ment, cannot maintain an Aflion or an Indiciment. 
1053 

an. aue Re. O. N55 1054 


Mr. Roſe well has the Indiftment read to him in La- Rous is convicted. 166 
tin a third time at his __—, and objects to ſeve- RUMLEY, William, Vol. II. 355. See Wakeman 
ral Phraſes.in it. 1015 & al. 

De Priſoner infilts he never ſpoke the Wards in the * William, Vol. IT. 432. Ser Anderſen, 
manner the Witneſſes teſtified. . ot y 3 

He calls his own Witneſſes to atteſt what he did ſay. RUSSEL, Ld William, his T;yal, 13 July, 25 Car. 2. 
| 1018 1683. Vol. III. x 32 


The kalten for compaſſi Ing the King's Death, and 
to that end coaſulting and agreeing to raiſe a Rebel- 
lion, aud to ſeize and deſtroy the King's Guards. 
ib. 
He is permitted to adviſe with Counſel. ib. 
Aud has a Copy of the Pannel before the Tryal, 134 
He is permitted to have Pen and Ink, and the uſe of 


his Papers. 135 
He in f Ne on the Tryal being put off till the Af ternoon. 
ib. 


He is allow two Clerks to take Minutes for him. ib. 
But deſires he may have his Lady's Aſſiſtance. ib. 
Challenges a Juryman for want of 40 8. per Ann. 
| Freehild in the City, and is allow'd Coanſel to arg ie 
ib. 


The Challenge is over-rul d. 138 
The Priſoner having challeng'd 3 1 peremptorily, a Jury 
is ſworn. 139 


Lord Eſlex's death in the Tower that day mentioned at 
the Tryal. 


| £40 
Rumſey's Evidence concerning my Lord Ruſſel's being 


at the Cabal at Mi. Sheppard's. ib. 
FTrenchard diſappoimts them. ib. 
Sheppard Evidence concerning the Cabal at 8 's 
Houſe. 42 
Lord Howard s Evidence concerning the laſarreflim. 
143 

4 Deſign to alter the Government to a Commurwealth. 
A Deſign upon the King's Life. 145 


Lord Howard's Evidence concerning a Cabal of Six 
that met at Mr. Hampden' s, of which my Lord 


Ruſſel was one. 146 
The Scotch invited into the ages, ib. 
What 


-» 
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tybat may be interpreted a deſign upon the "King's 
21211 Vol. III. Pag. 148,158 
Two Witneſſes to any one Species of Treaſon ſuffici- 
| * though they don't ſpeak to the ſame Overt 
' +1 1s + | 149, 156 
If Counſel are allow'd to argue a Point of — the 
Fatt muſt be admitted. 4 $4 

A Conſpiracy to levy War againſt the King directly, 
is an Overt At} of a Diſign upon the King's 
Life. | 155 
But a Conſpiracy to levy Mar, which by Conſlru- 
ction only is againſt the King, is not ſuch an 
Overt Act as to teſtiſie an imagination of Com- 


paſſing the King's death. ib. 
Ar. Sollicitor Finch's Reply to my Lord Ruſlel's 
Defence. 19 8113 
Mr. Serj. Jefferies's Reply to my Lord Ruſſel ' 
Deſence. 156 
The Chief Juſtice's Direction to the Fury, 158 
My Lord Ruſſel is Convitted. ibid. 


See the Fudgment in Blague's Tryal, 173 


| 8. 
ACHEVEREL Henry, D. D. bis Tryal before 
the Houſe of Lords, upon an Impeachment of the 
Houſe of Commons for High Crimes and Miſde- 
meanours, began in Weſtminſter-Hall, on Mon- 


day 27th of February.) Annæ, 1709. Vol. IV. 


775 
The Order in which the Lords proceed from their 


Houſe, to the Court erected in Weſtminſter- 
Hall. ib, 
The Preamble to the Articles exhibited againſt tbe 
Doctor, juſtifying the Revolution, ib. 
The 4 Articles exhibited againſt the Doctor. 776 
The Doctors Anſwer to the firſt Article. E 


His Anſwer to the ſecond Article. 778 
His Anſwer to the third Article. 779 
His Anſwer to the fourth Article. 780 
The Commons Replication to the Doctor — 
792 


Mr. Attorney ſhews the neceſſity the Commons 
were under, of proceeding againſs the Doctor by 
Impeachment, | ib. 

Mr. Lechmere' Speech, ſhewing the Nature and 
Tendency of the Fatts the Doctor is charged with, 

785 

Mr. Jodrel Clerk of the Houſe of Commons 

ſworn, and proves the Dr. acknowledged both the 

Sermons to be bis in the Houſe of Commons; 
and the Doctor's Counſel admit it in Court. 789 

The - Dedication of the Sermon preached at Derby 
read, in Evidence againſt the Doctor. ib. 

The Dedication of the Sermon preached at St. Paul's 
read in Evidence. | 799 

The Sermon it ſelf preach'd at St. Paul's read. 791 

Second Day of the Tryal. | ol 

Sir Joſeph Jekyl's Argument in maintenance of 

the firſt Article, concerning the Reſiſtance at the 
Revolution. - 

Mr. Sollicitor Gen's. Speech, wherein be ſtates the 

ſeveral Paſſages in the Doctors Sermon preached 
at St. Paul's, which the Commons produced 
as @ Proof of the firſt Article, and ſhews the in- 

* ſufficiency of the Doctors Anſwer. 804 

Sir John Holland' Argument in maintenance of 


the fir Article. 87 
Mr. Walpole's Argument in maintenance of the 


firſt Article. 808 
Sir John Hawles's Argument in maintenance of 
the firſt Article, 810 
Major General Stanhope's Argument in mainte- 
y nance of the firſt Article, wherein be endeavout: 
ol. IV. 


to ſhew, that the Doctor preached. this Sermon 
with a wicked. and malicious Intention to un- 
| dermine and ſubvert the Gevernment, aud the 
Proteſtant Religion, &c. & be is charged in 
| the Preamble to the Articles, Vol. IV. 814 
Sir Peter King's Argument in maintenance of 
| the 2d Article concerning the Toleration. 818 
The Lord William Pawlet' Argument in mainte- 
nance of the 2d Article. 825 
Mr. Spencer Cowper's Argument in maintenance 
of the 2d p 3" a , KM 826 
Third Day of the Tryal. | $28 
Mr. Thompſon's. Argument in maintenance of the 


zd Article concerning the Danger of the 


Chareh...-.. ib. 
Mr. Compton's Argument in maintenance of the 
3d Article. | 821 
Lord Coningsby 's Argument in maintenance of 

the zd Article. | 832 
Mr. Dolben' Argument in maintenance of the zd 

Article. f ib. 
Mr. Serj. Parker's Argument in maintenance of the 

the 4th Article, being 8 Charge of Sedition 

againſt the Doctor, for maintaining, in bis Ser- 
mon, That there were Men of Characters 
and Stations in Church and State, who 


were falſe Brethren.. 833 
Mr. Secretary Boyle's Argument in maintenance of 
the 4th Article. Ny 841 
Mr. Chancellor of the Exchequer's Argument in 
maintenance of the 4th Article. 842 
Fourth Day of the Tryal. Y 843 


Mr. Lechmere's Argument in maintenance of the 
4th Article- | | ib: 
Fifth Day of the Tryal. 845 
Sir Simon Harcourt's Argument in the Dodor's 
Defence, as to the firſt Article, concerning the 


Reſiſtance uſed at the Revolution: ib. 
Mr. Dodd's Argument in Defence of the Doctor, ac 
to the firſt Article. _ 852 
Ar. Phipps's Argument in the Doctor i Defence, as 
to the 1ſt Article. 856 
Mr. Dee Argument in behalf of the Doctor, as to 
the 1ſt Article. | 862 


Dr. Henchman's Speech in Defence of Dr. Sache- 
verel, as to the Charge in the 1ſt Article. 86 
The Doctor's C ounſel being about to produce ſome Poſe 

ſages in the Homilies, Cc. in maintenance of 
the Doctrine the Doctor bad deliver d; the Ma- 
nager: retire to conſider if they ſhou'd admit of 
this ſort of Evidence, and being returned, t 
did agree, that the Paſſages the Doctors Counſel 
bad collected out of the Homilies, and other 
Books, ſhou'd be read, and they were proved to be 
juſtly tranſcribed by Mr. Trapp. 864 
Sixth Day of the Tryal. SUITS 
The Doctor: Couniſel deſire the Paſſages they had co 
lected might be read, the Managers admit, that 
| the Paſſages out of the Homilies, and the Book 
call d, The Erudition of a Chriſtian Man, 
might be read, but as to others, deſire they may 


produce the Books and Papers themſelves, to which 
the Doctors Counſel conform. FA ib. 
Seventh Day of the Tryal. 887 


Mr. Dodd's Argument in defence of the Dr. as to 
the Charge contain d in the 2d Article, concerning 
„ Nero. e r ee 

Mr. Phipps's Argument. in bebalf of the Dr. as to 
the Charge contain'd inthe 2d. Article. 889 

Mr. Dee's Argument in the Doctor's bebalf, as to 
the 2d Article. =. a4 

Dr. Henchman's Argument as to the Charge in 
the 2d Article. 392 

Uuuuun The 
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The Act of Toleration read. Vol. IV. P. 894 
Afr. Dodd's Argument in bebalf of the Dr. as to the 

Charge contain d in the 3d Article, concerning the 
Danger of the Church. 899 
"Mr. Phipp's Argument in Defence of the Doktor, 
47 to the Charge in the 3d article. 900 


Mr. Dee / Argument as to the Charge in the 34 


Article. | 902 
Dr. Henchman's Argument as to the Charge in the 
414 Article. ORE TS? 115 ATOGY 
Some Blaſpbemous and Heretical Books produc'd in 

Evidence by the Doctor's Counſel. 904 
The Managers oppoſe the reading ſuch blaſphemous 


Paſſages, but the Doctor: Counſel inſiſt on the 


reading them, as tending very much to the Doc- 
ter's Defence, and they are read accordingly $05. 
Eighth Day of Tryal. * e 
Ar. Dodd's Argument in defence of the Doctor, as 
to the Charge of Sedition contain'd in the fourt b 
Article concerning falſe Brethren of Charatters 
and Stations in Church and State. „ 
Mr. Phipps's Argument as to the Charge in the 
fourth Article. | 912 
Mr. Dee's Argument as to the Charge in the fourth 
” gig 
Dr. Henchman's Argument as to the Charge in 


the fourth Article. 916 
Proclamations againſt Prophaneneſs, 8c. produced 
in Evidence & the Doctor: Counſel. 918 


The Doctor Counſel move, that be may have leave 
to ſpeak for bimſelf, after the Managers bave 
replied, which the Managers oppoſe and inſiſt, 
That if the Dr. bave any thing to ſay in bis De- 
fence, be may offer it before they reply. 919 
Dr. Sacheverel's Speech in his Defence. ib. 
Ninth Day of Tryal. +5 946 
Sir Joſeph ekyl's Argument by way of Reply #0 
the Doctor MN. A to the Charge contained 
in the firſt Article, concerning the Reſiſtance uſed 
at the Revolution. ib. 
Ar. Soll, Gen. Reply to the Doctor's Defence of the 


Charge in the firſt Article. | 923 
Mr. Lechmere : Animadverſions on ſome Expreſ- 
ſions let fall by the Doctor Counſel. 937 


Sir Peter King's Argament, by way of Reply to 
the Defence made by the Doctor's Counſel to the 
Charge contained in the 24 Article concerning 


the Tolerat ion. 942 
Tentb Da of the Trial. 948 
Mr. Cowper's Reply to the Doctor's Defence of the 

Charge contain'd in the 24 Article- ib. 


He takes notice of the Mob having demoliſh'd. ſeve- 
ral Meeting-houſes during the Tryal, which be 
imputes to the Doffrine contain d in the Dottor's 

| Sermons. ib. 
Mr. Thompſon's Reply to the Doctor's Defence of 
the Charge contain d in the 3d Article concerning 
the Danger f the Church. Ex 4 
Mr. Serj. Parker's Argument by way of Reply to 
the Doctor Defence, as to the Charge of Sedition, 
contain'd in the fourth Article, concerning Men 
of Charadters and Stations in Church and State, 
who were falſe Brethren. 955 
The Lord Nottingham deſires this Queſtion may be 
put ta the Judges, viz. Whether in all Proſecu- 
tions, by Indictment, or Information for Crimes 
and Mioclemeanours, by writing or ſpeaking, the 
particular Words ſuppos'd to be Criminal, muſt 
not be expreſly ſpecified in ſueb Indidt ment or In- 

| formation. 963 
The Judges reſolve, that all Words and Writings, 
ſuppos d te be Criminal, ought to be ſpecified in 
ſuch Indictment or Information. = 


Reſolv'd by the Lords, that by the Law and Lſage 
f Parliaments, in Proſecutions by Impeachment; 
or High Crimes and Miſdemeanours, by 
rating or ſpeaking, the particular Words ſuppos d 
to be Criminal, are wot neceſſary to be expreſly ſpe. 
cified in ſuch Impeachment, Vol. IV. 964 
Sixty nine of the Lordi find Dr. Sacheverel guilty, 
f -+be High Crimes and Miſdemeanours charged 
en bim by the Impeachment, and 5 1 vote bim 


not guilty, 965 
The Dr. offers ſome Exceptions to the Impeachment, 
in arreſt of Fudgment. . 
The Houſe of Commons demand Judgment againſt 
the Doctor. 996 
The Doctor's Exceptions to the Impeachment are over- 
ruled. | ib. 
Judgment pronounced againſt tbe Doctor. ib. 


The Doctor's two Sermons order d to be burnt before 
the Exchange, by the Common Hangman. 967 
The Lords alſo order, That the Judgment and De- 
eree of the Univerſity of Oxford, paſs'd in their 
Convocation, July 21. 1683. which was given in 
Evidence by Dr. Sacheverel at bis Tryal, jhou'd 
be burnt by th: Common Hangman at the ſame 
time with the Doctor's Sermons. 
SALISBURY Thomas, Vol. I. 110. See Babing- 
ton & al, 
2 John, Vol. I. 110, See Babington, 
l 
SCANDAL. MAGNAT. Vol. III. 325 
SCOTLAND. Tye Methods obſerv'd in Tryals of 
Criminals there. Vol. I. 283. Vol. II. 69, 
85 t. Vol. III. 261, 82x 
SCOT, Thomas, Vol. I. 839. gee Regicides. 
SCOTS, Queen Mary, Proceedings againſt ber at 
Fotheringay Caſtle, the 12th of October, 
28 Eliz. 1586. for being concern d in a Conſpi- 
racy againſt Queen Elizabeth. Vol. I. 122 
e enter d into in behalf of 2. Eliza- 
_ 1. ib. 
An Act to confirm it. | I23 
A Commiſſion for trying the Queen of Scots. 
| 12 
She makes a Proteſtation, and excepts to the Ja. 
riſdiction. | ib, 
Her Proteſtation received and recorded, with the 
Lord Chancellos Anſwer to it. 123 
She is charged with Conſpiring the Queen's death, 
and with a deſign of conveying the Kingdom to 
the Spaniard. | | 129 
She complains, that the Witneſſes were not produced 
face to face, and that her Papers were taken from 
ber. p Vol. I. ib. 
The Lord Treaſurer ſhews, that the Kingdom cou d 


not be aliened or made over to another, but muſt 


deſcend to the next in Succeſſion. 13· 
1 pronounced againſt her in the Star- CTCham- 
er. ib. 


A Declaration added, that this Sentence did not pre- 
judice the Title of James King of Scots, to this 


Crown. | 132 
The Sentence confirmed hy Parliament. 3 
They addreſs the Queen to put it in Execution. 
| 13 
A Warrant ſigned for her Execution, ns 
SCROOP, Adrian, Vol. I 839. See Regi- 
cides. $ 


SEATON, Archibald, Vol. I. 764. See Stirling 
& al. | | a 
SELLERS, John, Vol. I. 953. See Tonge, & 
1 0 - 


al. | | 
SHAFTESBURY, Earl Anthony, bis Ceſe, en 4 
Motion in the King's: Bench to be admitted to Bail, 
9 8 | | the 


RE 
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the 27th and 29th of June, Trin. Term 29 


Car. II. 1671. Vol. II. 62 
His Commitment by the Lords for Contempt in ge- 
neral, which his Counſel urge is an illegal Com- 
mitment . 1b 


And that it being by the Honſe of Peers, made 20 


3 63 
And that the Court of B. R. might examine Par- 
liamentary Matters. ib. 
The Earl makes a Speech, infiſting he may be bailed. 67 
Mr. Juſt. Jones delivered his Opinion, That though 
the Commitment was ill, it cou'd not be examin'd 
here, and that the Earl cou'd not be bail'd or 
diſcharg'd here. 68 
Mr. Juſt. Wild of the ſame Opinion. ib. 
. As was Sir Richard Rainsford, L. C. Juſtice. ib. 
And Mr. Jaſt. Twiſden, but none of them declar d 
what their Opinions were, in caſe the Seſſion had 
been concluded; but Mr. J. Wild, who ſaid in 
that Caſe, that the Earl ought to have been diſ- 
charged. | 1b. 
SHAFTESBURY, Earl Anthony, Proceedings at 
the Old Baily, on an Indiftment for High 
Treaſon preferr'd againſt him, Nov. 24. 33 


Car. II. 1681. 828 
The Grau Fury ſworn. ib. 
The Lord Chief Juſtice Pemberton's Charge to 

them. ib. 


He tells them, that Words wou'd not amount to 
Treaſon within 25 Edw. III. any more than a 
deſign to impriſon the King, but that by the 13 
Car. II. Words tending to ſuch a Deſign were 


Treaſonable. 829 
That two Witneſſes to every Overt Act are not ne- 
ceſſary. ib. 


That if there appear a probability of the Parties 
Guilt who is indifted, it is a ſufficient induce- 
ment to find the Bill. $30 

The King's Counſel move, that the Evidence may 
be given to the 3 in Court. ib. 

The Grand- Jury infiſt, That they ought to examine 
the Witneſſes in private, being bound by their 
Oaths to keep the King's Secrets, and it being the 
conſtant Practice ſo to do. ü ib. 

The Chief Juſtice tells them, That their Debates in- 
deed ought to be private, but anciently the Evi- 
dence was given in Court. ib. 

The Grand- Jury ſtill infiſt they are bound to keep 
the King's Secrets, and the Court tell them, the 
Caſe is alter d, where the King waves that Mat- 


ter. | 831 

A Paper found in my Lord Shaftesbury's Cuſtody 
given in Evidence againſt him, being an Aſſocia- 
tion for excluding the Duke of York, and de- 
ſtroying the King's regular Forces, wherein the 
Subſcribers bind themſelves to obey ſuch Officers as 
the Majority of the Parliament ſhall appoint, and 

in the interval of Parliament, ſuch Officers as a 
Majority of the Subſcribers ſhall appoint. 834 
Booth's Evidence, of his being appointed by my 
Tord Shaftesbury to aſſiſt py Ao 2p the King, 
if he ſhou'd not agree to the Demauds of the Par- 
liament of Oxford. | „ > Bo 
Other Evidence to the ſame purpoſe. 838, &c. 
The Grand- Jury retire to conſider what Queſtions to 
ask the Witneſſes. 843 
They defire to know, if any of the Witneſſes are in- 
dicted, but are told it is not their Buſineſs to exa- 
mine to the credibility of the Witneſſes, but if they 
know any thing of them themſelves, they may con- 
fider of it. | J 

; The Grand-Fury Put their Queſtions to the Wit- 
neſſes . | ib. 


Having withdrawn forme time, they return the Bil 
Ignoramus, at which the People ſhout. $51 
mag, John, Vol. II. 31. See Meſſenger; 

al. ä 

SHERIFFS of London. See Pilkington, & al. 
SHOWER, Sir Bartholomew. Se the Magiſtracy 
and Government vindicated, Vol. III. 174 
SHUTE, Samuel, Eq; Vol. III. 78. See Pil- 

kington, & al. 

SIDNEY, Algernon, Ei; his Arraignment for High 
Treaſon, Nov. the 7th. 35 Car. II. 1683. 
Vol. III. 204 
The Iadictment for conſpiring the King's death, and 
framing a Libel, wherein he affirms, that the 
King is accountable to the People who make hint 
King, &C. | ib. 
He objects, that the Crimes laid in the Indiftment 
were different in their nature, therefore the In- 
dictment was vitions and he need not plead td it; 
but 16 told by the Court, he muſt either plead or 
demur to it ; and if he demurs, he admits 
the Facts, whereupon he pleaded not Guilty. 
: 205, 206 

He is brought to his Tryal Nov. 21. 1683. 207 

He is denied a Copy of the ſndiftlment, but it is read 

to him in Latin. ib. 

Hear: ſay Evidence allow'd to be given, and ſome of 

ie ſuch az did not relate to the Priſoner. 209 
The Caſe of the Popiſh Lords remember d, where a 
general Account of the Plot was allow'd to be given 
in Evidence, though it did not immediately affect 
Priſoners. ib. 
The Engliſh and Scotch diſagree in their Schemes of 
a new Government to be erected. 210 
Lord Howard's Evidence concerning the Cabal of 
fix, who met at Mr. Hambden's. 211 
The Libel prov'd to be the Priſoner's by the fimilitude 
the Hand "twas wrote in, bore to the Priſoners, 
and being found among his Papers in his Study. 


213 
The Priſoner objects, that ſimilitude of Hands is no 
Proof in Criminal Caſes. 217 
That it was nd Crime to write Treaſonable Poſitions, 
Jo as he did not publiſh them, which the Court 
a_:  :; 4 218 
He endeavours to ſhew, that thoſe E 55 ont in the 
Libel, cou d never be ureſted to a Deſgn of killing 
the King. | ib. 
He objects to my Lord Howard's Teſtimony, that he 
had ſaid he cou d not have his Pardon till he had 
done ſome other Jobbs, and till the Drudgery of 


Swearing wax over. | 217, 223 
Coll. Sidney's Defence as to the Conſult. 222 
The Soll. General's Reply. 223 


Treaſonable Poſitions contained in the Libel, 226 
Writing an Overt Act. Scribere eſt agete. 228 
Conſpiring to levy War, Evidence of Compaſſing the 
King's death. ib. 
Or any other Act, which diſcovers an imagination 
in the Heart, to depoſe, deſtroy, or impriſun the 
King. | | ib. 
The Priſoner convicted. 231 
| Aledges in arreſt of Judgment, that ſome of the Ju- 
ry ere not Freeholders ; and is told by the Court, 
Freehold is not a neceſſary qualification of a Jury- 
man in High Treaſon. | ib. 
He is denied a fight of the Indictment. 232 
Sentence pronounced upon him. 233 
His Attainder revers'd at the Revolution. 234 
SLINGSBY, Sir Henry, Knight, his Tryal for High 
Treaſon, before the High Court of uſtice in 
Weſtminſter-Hall, May 25. 1658. E I: 
03 
Inpeach- 


p 4 
4 
+ * * 
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Inteac hment for. High Treaſon, againſt oe Protector 


Aud Common-Wealth. ol. I. 803 
ME 1 Ben le Preſident of the Court. ib. 
de Priſoner is refuſed a Tryal by Jury. 804 


Evidence of his endeavouring to bring over ſome 


4 , the Officers in Hull 20 the King's Intereft. 


| jb. & 805 
Sir Harry in effect, acknowledges the Deſign with 


A which he is charg d. 806 


* 


ey 


| 820 


SMITH, Henry, Vol. I. 840. Ke Regicides. 
_ SMITH, Francis, bis Tryal for a Seditious Libel, 


32 Car. II. 1679. Vol. II. 479 
. The Libel reflects chiefly on the Lord Chief Juſtice 
Scroggs. ib 


The Defendant's Counſel admit the Record, and the 


Priſoner is Convicted. 480 


| SOLLICITOR, A Priſoner may not have a Sullici- 


tor in Treaſon, or Felony, without leave of the 
Court. | | 743 
One indicted for High Treaſon, in ſoliciting for a 
Priſoner charg'd with Treaſon. 767 

© Aaron Smith, Colledge's Sofjicitor, made to give 
© Security to anſwer the Miſdemeanour. ib. 
Di Court deny the Priſoner a Sollicitor to aſſiſt him 
_ at his Tryal. | Vol. III. 901 
SOMERSET, Counteſs, Lady Frances, her Tryal, as 
Acceſſary before the Fatt, to the Murder of Sir 
Thomas Orerbury, May 24. 1616. Vol. I. 


She pleads Gaily. | 245 
The King's Counſel ſhew how ſtrangely this Murder 
was diſcover d, after it had been concealed to 


Tears. f ib. 
De King Inſtructions to thoſe who were appointed 
o enquire into the ſaid Murder. 6 
Sentence paſs d on the Counteſs. ib. 


SOMERSET, Earl, Carr Robert, hi Tryal, as 
Acceſſary before the Fatt, to the Murder of Sir 
Thomas Overbury, the 25th May, 1616. 


8 247 
Mr. Attorney, Sir Francis Bacon, opens the Evi- 
dence. 248 
He ſhews the Springs and Foundation of this Conſpi- 
racy againſt Sir Thomas's Life. 3 90 
Poyſoning once made Treaſon. 249 


Evidence of the Earl's Malice to Sir Thomas 


| 252 
Letters fent by Sir Thomas to the Earl from the 
Tower. ib. 
Earl of Somerſet's Petition to the King, that he 
might not be brought to Tryal, read as Evidence 
_ againſt him. 2 


54 
The Earl owns he was the occaſion of Overbury's 


Impriſonment. 


N ib 
His Hypocriſy and Baſeneſs to the whole Family of 
ib 


the Qverbury's. , 
Examinations taken without Oath, read againſt him. 


, i 
The Earl's Deſence. 258 


He is convicted, aud Sentence paſs 4 upon him. 
260 


The Earl and Counteſs pardon'd as to their Lives, 


but confin d. 261 


Order of Council as to their Confinement. 263 


Motives in the Counteſſe's Pardon, which induced 
the King to grant it. | | 1b. 
Great part of the Earl's Eſtate reſtored to him. 


3 6. 12. 1b. 
SOMMERS, Lord John, Vol. IV. 513. See Port- 
land Earl, & al. | 


See the Judgment in Mr. Mordaunt's Tryal, 


244 


SOUTHAMPTON, Ear! Henry, Vol. I. 164. 
Se Eſlex Earl. . EY 

W 2 Vol. I. 273. Se Prynn, & 
Al. ; 

SPARKS, John, Vol. IV. 217. See Dawſon. 

SPEKE, Hugh, Vol. III. 267. See Braddon. 

SPURR, John, Vol. IV. 581. “e Swenſden. 

STAFFORD, Viſcount William, his Tryal on an 
Impeachment for High Treaſon before the Houſe of 
Peers, 32 Car. II. 1680. Vol. II. 593 


Five Popiſh Lords impeached, ib. 
The Commons fignify their Intenticn of beginning 

with the Tryal of the Lord Stafford. ib. 
The Day for the Tryal appointed by the Lords. ib. 
Lord Finch Lord High Steward. ib. 
The Biſhops uithdraw. ib. 
The Tryal begins. 594 
The Lord High Stewards Speech, ib. 
The 7 Articles of Inpeachment read. ib. 


The Lord Stafford auſuers generally that he is no 


Eeuilty. | 596 
Mr. Serj. Maynard ſhews the probability the Pa- 
piſts /hou'd be engag d in ſuch a Plot. ib. 

Sir Francis Winnington ſhews how probable it was - 
there ſhou'd be ſuch a Plot at this time. 598 
The Managers call their Witneſſes to prove the Plot 
in general. — 


The Records of the Attainders, and Conviftions of 
thoſe concerned in the Popiſh Plot, produced as 
Evidence of it. 612 

Second Day of Tryal. „ 613 

The Lord Stafford*s Counſel admitted to hear the 
Evidence, but not to ſtand ſo near ds to prompt 
him. | | 614 

Dugdale ſworn a ſecond time, when he came to give 
a particular Evidence againſt the Lord Staf- 
ford. 3 8 

The Priſoner permitted to have a Clerk to take 
Notes for him. | 615 

Dugdale ſwears poſitively, that the Priſoner con- 
foured to the Reſolution on the King's death, at 
which there was a great Humm. 9 

Otes ſworn again. 617 

Turbervile Evidence of my Lord's ſoliciting him 
to aſſaſſinate His Majeſty. 619 

The Lord Stafford enters upon his Defence. 620 

The Court think themſelves under no Obligation 10 
aſſiſt the Prifoner with the Depoſitions taken by a 


Juſtice of Peace concerning him. 626 
The third Day of Tryal. | 628 
One may be both Judge and Witneſs, 632 
The King's Wikeſſss ought not to be debarr'd 


hearing what the Priſoners Witneſſes depoſe. ib. 
The Lord Stafford calls his Witneſſes. 633 
The Journal of the Houſe of Lords read, as Evi- 
dence for the Priſoner. | 643 
Otes's Examination read. 644. 
Dugdale's Examination talen by the Juſtices, as it 
was enter d in the Lord's Journal, read as Evi- 


dence for the Priſoner. | 647 
Turbervile' Examination read. i 
The Lords adjourn. 654 
The fourth Day's Tryal. ib. 


The Priſoner inſiſts, that Otes is not a Credible 
Witneſs, having ackiowleds'd his Hypocriſy and 
Diſſimulation with God and Man. 659 
The Managers call other Witneſſes to ſupport the 

Teſtimony of the firſt. Ai 661 

The Managers endeavour to diſcredit my Lord Staf- 


ford's Witneſſes. | 664 
The Lords Stamford and Lovelace ſworn for the 
King. „ 

The 
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The Lords adjoiirn. Vol. II. 646 


. The Lord Stafford defires he may examine Witneſſes 


to diſcredit thoſe who had been produc d to diſcre- 
i | ib. 
The Lord Stafford makes his Obſervations on the E- 
viclence. 5 1 677 
4 Member of the Houſe of Commions ſworn dies a 
Witneſs. | 680 
Sir William Jones ſumms up the Evidence for the 
Commons. | ib. 
He anſwers the Priſoner's Objeftions, to the Credit 
of their Witneſſes. | — _ 
The Teſt firſt impoſed. | 690 
Mr. Powel anſwers that part of his Lordſbip's De- 
fence, as to the improbability of his being in * 
Plot. | ib. 


His Lordſhip's exceptions in Point of Law. 691, 
| 8 679 
The Managers anſwer them. ib. 


Whether thoſe large Allowances made Otes, Bed- 
| loe, Cc. were not ſome Objection to their Te- 


imony. | ib. 
Counſel may not argue as to the Law and Conrſe df 
Parliaments. | 694 


The Judges deliver their Opinions, that two Witneſ- 
' ſes to every Overt Act are not neceſſary, but one 
zo one Overt Af, and another to another, is ſuf- 
ficient. 695 
The Lords adjourn. 


| 696 
The Lord Stafford petitions the Lords to be heard 


again. ib. 
He repeats ſome Points of Law he had inſiſted on 4 


fore. 


| | ib. 
The Priſoner declares his Opinion of the ſeveral Plots 


charg d on the Papiſts ſince the Reformation. 697 
J Toleration granted by King Charles II. 10 a 
Diſſenters. 8 ib. 
The Diſſenters permitted to offer their Reaſons to 
the Houſe of Lords againſt the Penal Laws. ib. 


A Comprehenſion deſigned. * 
His 2 with ſolemn Proteſtations of 


his Innocence. : 700 
The: Managers reply to what his Lordſhip laſt of 
ID. 


d. 
exp High Steward takes their Lordſbip's Votes. 
701 
31 find the Lord Stafford not Guilty, and 55 Guil- 


þ 702 
The Lords adjourn to their Houſe. ib. 
The Commons with their Speaker go up to the Lord's 

Houſe, and demand Judgment. 70 
Judgment for High Treaſon muſt be in uſual Form, 
or the King loſes his Forfeitures, &c. ib. 
De Lord High Steward 's Speech to the Priſoner be- 
fore Judgment. ; ib. 
Judgment pronounced to be drawn, hang d, and quar- 
ter d, &c. | 704 
The King iſſues a Writ to the Sheriffs to execute 
the Priſoner, by cutting off his Head only. ib. 
Slingsby, Bethel, and Henry Corniſh, Sheriffs, 
apply to the Lords for their Direction as to the 
Execution, who declare the King's Writ ought to 
be obe) d. 705 
The Sheriff's alſo apply to the Commons. ib. 
He is beheaded. 1b. 


' STANDSFIELD, Philip, Sn of Standsfield Sir 


James, of New Milns near Edinburgh, his 


Tryal, as well for High Treaſon, as the Murder 


his Father, February 6. 4 Jac. II. 1688. 
wins Vol. III. 821 


The Indiftment, in which are Crimes of different 
natures. 


Vol. IV. 


ib. & $22 


 droun'd, but ſtrangled. 


| Ro as. 
STAPLETON, Sr Miles, Bar. his Tryal px 


The Prijener's Counſel anſweh ti Chit! 
ee ne x POO Vol. III. 824 
His Majefly's Advdcate replies to the Defence, and 
opens the Evidence, oO 400M 826 
The Priſoner's CounſeF rejoin. - 6829 


The Jury confiſting f 15 Perſons are worn; and the 


vidence is given. 831 
Proof of the Priſener's drinking Confuſion to the Ring, 
which in Scotland is High Treaſon ** id 


F bis curſing his Father, which is there puniſbed 
with Dem. 82 
Circumſtantial Evidence admitted, of his being the 
Author of bis Father's Murder. 333 


The Surgeons who inſpetted the Corps, give their 


reaſons, why they believe Sir James was not 
836 
The Colledge of Phyſicians of the ſame Opinion. 

. . ib 


ib. 
Two Infants permitted to declare what they knew of 


the Murder before the Jury without Oath, 839 
The Priſoner is Convicted; and receives. Sentence. 


High Treaſon, at the Aſſizes fer the County of 
York, July the 18th. 33 Car. II. 1684. 
_ 3 I Vol. II. 793, 737 

The Indiftment removed to the King's-Bench, but 
the Priſoner ſent back to Yorkſhire to be try d. 


Wo ib. 

The Indiftment for conſpiring the King's death, and 
the Subverfion of the eſtabliſhed Religion and Go- 
vernment. f ib. 
Juror chaleng d by the King's Counſel, becauſe he 
gave his Dogs the Names of Otes and Bedloe, 
the King's Witneſſes. 794, 738 


De Tryal put off till next Aſſizes for -want of Ju- 


rors. I > ib. 
The Tryal comes on at the Summer Axe. ib. 
The King's Wetneſſes call d. 755, 739 


T hey give Evidence firſt of the Plot in general. ib. 
Bolron's Evidence againſt Sir Miles in particular. 
Wn 7 | 255, 749 
Sir Miles's Defence. © 798, 742 
Mr. Juſt. Dolben directs the Jury, and tells them, 
there being no Records of Convittion produced a- 
gainſt the King's Witneſſes, they ought to be deem'd 
Credible Witneſſes. 802, 746 
Mr. Baron Gregory's Direction to the Jury. 


1 : 903, 747 
Sir Miles is acquitted. 804, 748 
STARKEY, Henry, Vol. II. 432. See Ander- 


ſon, & al. 


STAYLEY, William, his Tryal for Treaſonable 


Words, 36 Car. II. 1678. Vol. II. 133 
The Subſtance of the Indiftment being for Treaſona- 


ble Words ſpoke in French. I" 
The Evidence. ib. 
The Priſoner's Defence. 2 t34 
The Chief Juſtice ſumms up the Evidence, and 

ſhews the Danger of Popery. 135 


Directs the Fury to make the Priſoner an Exam- 


ple. ib. 
The Priſoner is convicted, and Sentence paſſed. ibs 


STERNE, John, Vol. HI. p. 1. See Boroski, & 
al. | 
STEVENS, Ellis, Vol. IV. 406. Se Cowper, 


& al. 


STIRLING, James, Seaton, Archibald, Stirling 


Archibald, Stirling Chatles, and Edmonſon Pa- 
trick, their Tryal for High Treaſon, at Edin- 
burgh, Nov. 15. Septimo Anne, 1708. be- 
fore George Earl of Cromertie, Lord Fuſtice 

X12 22 Gene- 


STIRLING,. Archibald, 


_ , againſt the Lives of the Sub 
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: *. | 4 * the Of . #4 r Lords. u iciar 
ad fever and the reft of .the of Poitier 


b f ere 4 Aj | 
the indi iments. for  takivg up Arms, adbering to, 
705 " ſino fo with. the French: King. and 


„alen 80 land, in 1707. Nau Nr ib. 
A Majeſty's Letter to the Lord Advocate, di- 


1 
? . " C 


: 


rea 
The Priſoners. Petition en Counſel, which igen 
The Priſoner's fofwmation or Plea to. the Charge. 


pic I > 23 5 . n nn a 766 
The Lord Advocate r Replication. | 769 
The Court adjadge the Charge to be ſufficient. 773 
"The Jury ſworn, being 15 in number. ib. 
The Evidence produce d againſt the Priſoners, ib. 
The Verdict broug bi- in in Mriting, and ſubſcribed by 

_ the Fore man; the Priſoners acquitted, 774 


They are Afoilzied (or i | FINS | 
ling James, & al 


ling 5, & al. 118 1 
$TIRLING, Charles, Vol. I. 764 See Stir- 


ling James, & al. 


— . 


STRAFFORD,. Earl Thomas, bis Tryal b Mre the 


aße of Lords, on an Impeachment fer High 
| c Treaſar, March the 14 16 Car. I. 1640. 
Annen, Vol. 1. 334 


Nine general Articles exhibited againſt bim. ib. 


* Twenty eight ſpecial Articles. 


| 335 
The Earl ef : Scrafford's Anſwer to the 28 ſpecial 
Article. 5 * 341 


* - - 


The Tryal comes on. 347 


The place of Tryal. deſcribed, and the manner of 
bringing the Priſoner ta the Bar, &c. ib. 
Ne Axe to be carried before 4 Priſoner * 


The King, Queen, and Prince at the Tryal. ib. 

The Articles and. Anſwer read. * 

Mr. Pym opens the Charge, the Earl permitted 
| | 1 


to reph to lim. Ls ib. 
Three ien. Articles fram d againſt bim after 

tbe Commencement of the Tryal. ib. 
He it compell'd to anſwer them preſemly. 248 
The Manager's Names. Os 349 
He is charg'd with accumulative Treaſon. ib. 
He ſhews be is miſrepreſented in that Expreſſion be 
Vu charg'd with, That the King's little 
_ Finger ſhou'd be heavier to them than the 


-  Loinsof the Law. | | 


ib. 
From, his Words they proceed to bis Acions, and firſt 


ects, as againſi the 


Lord Montnorris and another, who were con- 


dem d by. Martial Law. 


— 


Lemm d by Mar EST M0 
Cbarg d, that be had nat only exerciſed a tyrannical 


: Government over the Lives, but the Lands and 
Goods of the Subject. 351 
That be granted a Commiſſion for the apprebending 
uch as refuſed to ſubmit to the Bcc fical Or- 


 » dinances, 2 


3 
His procuring a Leaſe of the Cuſtoms, and then 


. Raiſing the Book of Rates, whereby he had gain- 
ed 260001. earl. ib. 
His monopolix ing Tobacco. | 353 
The Charge concerning Flax. 


1 5334> 
Charg'd with ſending Troops of Soldiers to execute 


his Decrees, againſt the Subject's Lanils and Goods. 
Ji yy 


That he reſtrained the $ ubjects from ccming over to 


England, to offer their Complaints againſt him. 
e | | 1356 
His impoſing an Oath upon the Scots in Ire- 


rtecling him te proſecute the Priſoners. 765 


ol. I. 764. See Stir- 


His Deſign of reducing the Kingderns of England 
and Scotland 4% ferce of Arms, and bringing 
them under the 2 

introduced in Ireland. Vol. I. 357 
Endea uour d to be proud from ſeveral. Speeches the 
Earl let fall. > TH 16: es 
That he advis'd the King to exact Ship- Money. 
0 61 
And. threaten'd the Lord Mayor, &c. 8 

giving in a Liſt of thoſe who were able to lend 
The Earl ſhews, that accumulative Treaſon was ne- 
vier beard of before, and where nane of the par- 
ticular Articles amounted to Treaſon, neither 

cau d any number of them. W ib. 
Charg'd with adviſing the King to imbaſe the Coin, 
and ſeize upon the Bullion in the Mint. 362 


With impoſing 8d. a Day on the County of York, 


for maintaining the Train'd-bands, and levying 


it by force. ib. 
With a. Defign of landing the Iriſh Army in En- 


gland. | 363 
The Lords and Commons break up abruptly, upon the 

Cloſe of the-Proceſs, and refuſing the ſame liberty 
ta the Earl. 365 


| greed at a Conference between the two Houſes, that 


no further Proof ſhou'd be offer'd on either Side. 
0 720 ET id 0 25:0 
The Earl ſumms up the Evidence, and makes his 


Obſervations on it. 


| | ib. 
Speaks particularly to the 28th Article, and ſug- 


geſts ſome Reaſons why it was dropp d by the 


Commons, 366 
Mr. Glynn replies upon bim. 367 
Mr. Pym. ſeconds bim. 368 


Debates in the Houſe of Commons, upon bring ing in 
4 Bill of Attainder againſt the Earl. ib. 
The Commons threaten. the Lords, if they refuſe to 
concur in a Bill of Attainder. 369 


Tze Lords bear my Lord Strafford's Counſel as to 


Matter of Law, but the Commons refuſe io at- 
tend at their Bar, or reply any more in publick, 
having paſs'd the Bill of Attainder in their own 
Houje. 1 


| ib. 
The Names of the Earl's Counſel, and the Subſtance 


of their Arguments. . ib. 
I. That the 25 Ed. III. is a declarative Law, 
and cannot be interpreted by Equity. 270 


2. 4 Penal Law will admit of no Con ſtructiont or 


Inferences beyond the Letter of it. | ib. 
The doing one or more act of Injuſtice can't be 
term'd the Subverſion of the fundamental Laws. 


ib. 

The Caſe of John de la Pool, Duke of Suffolk 
cited, where the ſame Offences the Earl was 
 cbarg'd with were adjudged but Felony, ib. 
That the Earl was not charged with having ſub- 
_— but only with an intention to ſubvert, 
c. / ib. 
And the Int ent ion was only treaſonable, where it was 
againſt the King s Life, &c. by the 25 Ed. III. 

| ib. 
Toe reſt of the Offences there enumerated, do. not 
become reaſonable, unleſs the Party procced 10 
Attion, Aid. 


No Treaſon at Common Law at this Day, and the 


Parliament cannot declare any thing to be Trea- 
2 which is not ſo already by ſome Statute in 
being. h | ib. 
That by the 1 Hen. IV. 10. the Proviſo as to de- 
claratory Treaſons, in the 25 Ed. HI, js repealed, 


and 


me arbitrary Government he bad 


Commons inſiſting to offer further Proofs after the | 


FLY 


#”# A „ 
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and no Man hath been declar'd a Traytor, either 

by King or Parliament © fince that 'Statuts, except 
. 1 ended againſt the Letter of ſome Sta- 
Vol. I. 571 

The Ear s Counſel deſire their Lordſbipt, . 
State of the Queſtion may be made for them to 
argue upon. ib. 

Upon this the Houſe adjoarn'd, aud never met a- 

gain upon this Occaſion, the Commons infiſting on 

- their Bill of Attainder. 1b. 

The Lords and Commons meet at & Conference in the 
Hal, where the King, Queen, and Prince, were 
' preſent, incog. but nothing is ſpoken by any one 
but Mr. St. John, whoſe Speech tended to furniſh 
the Houſes with Arguments for the Bil of At- 

tainder. | 372 

The Kiug's Speech to both Houſes againſt paſſing a 
Bill of Attainder. ib. 

E paſſes the Lords, and has the Royal * 

i 

The Af for reverſing his Attainder. = 

The Numes the Straffordians. ; 

STREATER, 'John, is Caſe, on a Writ of Habe 
as Corpus, at the Bar of the Upper Bench in 
Weſtminſter-Hall, in Mich. and Hill. Terms, 

75 Car. II. 1653. 737 

The Habeas Corpus. 

The Aft of State, prohibiting the Lieutenant of 'hs 
Tower to obey a Habeas Corpus in the 1 of 
John Lilburne. 

The Long Parliament diſſolv d by Oliver. = 

An alias Habeas Corpus in the Name of Oliver 


the Protector. | ib. 
The Return thereof. 746 
All Perſons prohibited to ſay the long Parliament was 
in being. 747 
The Protector ſwears to govern according to Law. 
ib. 

A Conemitment for publiſhing ſeditios m2 too 
general. 51 

| Orders of Parkament determine with the oY hs 
1b. 

be Court diſcharges the Priſoner. ib. 


STRINGMAN, Daniel, Vol. IV. 706. See 
Green, & al. 
9 Francis, Vol. I. 953. See Tonge, & 


SUBORNATION, Vol. II. 254. Vol. III. 427. 
SUPREMACY, Vol. I. 43, 46. 
SWENDSEN, Haagen, 15 'Tryal, for forcibly mar- 
trying Mrs. Pieaſant Rawlins ; and of Sarah 
Baynton, John Hartwell, and John Sparr, 
who abetted and aſſiſted him, Nov. 25. 1 Annz, 
1702. Vol. IV. 581 
Upon a Motion to put off the Tryal for want of. a 
material Witmeſs, deny'd, wnleſs ſome Perſon 
von d make Oath, that ſuch Witneſs cou d not 


attend. ib. 
The Defendant Swendſen being a Foreigner, he had 
a Party Jury. ib. 
And is try'd by bimſet}. 582 
Ms. Rawlins her ſelf examin d as an Evidence 
'' againſt him. 588 
Counſel dem d the Priſoner. ib. 
Reſolutions of the Judges, on the Statute of fante- 
able Marriages. 596 


Sarah Baynton # try'd with Hartwell and Spar 
their Trat begins. 

Mrs. Rawlin's does not deny bat ſhe had ſaid, os 
wi d ber felf Mr. Swendſen's Miſe. 603 
Marrying a Woman: while ſhe. it under a force is ta- 


pital, thy” the' Party marrying her was u the 


Author of the forte, vor 1. Ses 
1 Convieted, * ib: 
_A Woman can't be Evidence BY by aptinjt"her 
| Hmband. $08 
One may be adjudg'd guilk aiding and aff 
in a forctable Marringe, FA wt at 
Ceremony. - 610 
Mrs. Baynton Convifted. oo 


Hartwell and Spurr as acquitted, © 


SWINOCK, Samuel, ol. III. 78. L! 


ton, & al. 


SIMPSON, James, Vol IV. 706. Si Green, 


2 


AES Le jury. 
TASBOROUGH, John, and Price, Fes 
their — for Subornation of Perjury, 11 Car. 


The Indi ene. 


Recordy of the Jeſuits, and Larghorn' s Cort 
ons produc” d in Evidence. 


Dugdale*s Evidence of Mrs. Price's an 
to retratt his Evidence. 


Dugdale's Evidence of Tasborough's as 
with him. 

The Defendant's Counſel enter upon his Def 

N ether juſtifiable to offer a Witneſs a Reward, 705 


to ſpeak truth. 
Mr. Juſt. Jones ſumms up the Evidence, ad + di- 
retts the 473 
Offering @ Wi rneſs a Reward to give his maid, 
Criminal. — 


The Defendant's are * Guilty. 


TAYLOR, Alexander, Vol. IV. 706. when, 


& al. 


TEMPLE, fames, Vol. I. $40. Ke Regicides. 
TEMPLE, Perer, Vol. I. 840. Se Regicides. 
TESTE. See Writs. 


THOMPSON, Nathaniel, Pain, Winam, and 


Farwell, John, try'd for a Miſdenieanor, in fra- 
mim and publiſhing a Libel or Letter to feanda- 
lize the Juſtice of the Nation, 34 Car. II 1682 


Vol. IH. 7 

The Information. 

A Copy of the Record of the PETTY of od 
&c. and a Copy of the Inquiſition taken by the 
Coroner, concerning the Murder of Sir Edmun- 
munbury Godfrey, produc d and fworn 10 - 
true Copies. 

Evidence, that the Defendants had awake "he 


Printing and Writing of theſe Libels before the 
Council. 
They are alt three found Guiky. 


Thompſon and Farwell ſentenc'd to ſtand 5 
Pillory, and each of them to pay a Fine of 100 l. 
and be impriſon d till they have paid ii. 51 

Pain only fin'd 1001. and to be peil till he 


ib. 
THORPE, William, accus'd of Hereſy, 8 Hen. IV. 


1407, before Thomas Arundel, Archbiſhop of 
Canterbury , and Chancellor of Eo 
ol 
His Confeſſion of Faith. ib. 
The Charge againſt him was, That in a Sermon at 
Shrewsbury, he had deliver d himſelf as fol- 
lows, 
t. That the Sacrament of the Altar after Conſecra- 
tion was Materinl Bread. 
2. That Images ought not to be worſhipp'd. 
3. Tas 


EZ 


© Whether Word ſpoken can be deem d Overt Achs. 
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3. That Mes ſhou'd not go en Pilgrimage, 
4. That the Priefts have no'Title to Tythes, 


. That tis bot laiwfal. ro ſwear is any wiſe. 


Vol. I. 5 


#HROGMORTON, S, Nicholas, yd for 


Higb Treaſon, Primo Marie, 1554 47 


a The Court won d not admit bim to ſpeak, till be bad 


_ pleaded Guilty, or not Guilty. ib. 


1 Two: of the Fury eballeng d peremptorily for the 
| 1 


Queen, wit bout ſhewing Cauſe. 4 
He applies himſelf ' to the Qucen : Counſel not 
to miſrepreſent bim, but to do bim Juſtice. 

| ib. 
| The Priſoner admitted to anſwer every Matter as 
it was urg d againſt bim, before the whole E- 
vidence for the Crown was. gone through. 


3 3 | — <9 
Te Confeſſion of others that were living and in 
England, read againſt bim, and Vaughan who 
was condemn'd for the ſame Fact allow'd a Wit- 
_neſs for the Queen. ib. & go, & 51 


Hi, Confeſſion read in part againſt bim; be deſires 


it may be read through. L's tp 53 
The Duke of Suffolk's Confeſſion read againſt 
bim, who had been executed fon the ſame Fatt. 


AX | 74 
He inſiſts, that the Lord Thomas Grey (who is 
ſaid to bade given the Duke of Suffolk that 
Information) be produced perſonally againſt bim. 

| | ib 


Fitzwilliams one of bis Witneſſes, the Court wou d 
not ſuffer to be examin d, and gave no reaſon for 
„ 54 
' The Court refus'd to let an Act of Parliament be read, 
which he deſir d; they . faid they were not to find 


| Books for him, thas the Judges were to reſolve 


all Doubts in Law. | 55 
He acknowledges it bad been a Cuſtom, that Wit- 
" meſſes were not admitted againſt the Crown. 
4 | | | ib. 
He jnſifts that ſome open Deed or Overt Act ought 
to be prov'd againſt bim. 56 


* . 


Ws: n 
Priſiner permitted to reply after the Evidence ſumm d 


up, and the Jury directed. 80 
© The Priſoner remanded into Cuſtody, notwithſtand- 
ing his being acquitted. | ib 


J > hilt. <2: 5. 
 THWYNG, Thomas, and Preſſicks, Mary, their + 


Tryal at York Aſſixes for High Treaſon, July 
29. 32 Car. II. 1685. Vol. II. 562 
The Indictment for Conſpiring the death of the King, 
and the Subverſion of the Eſtabliſh'd Religion and 
Government. | ib. 
Bolron's Evidence of the Priſoner's Concers in the 
Plot. | 563 
'Mowbray's Evidence as to Thwyng. 564 
Thwyng calls his Witneſſes to prove it @ malicious 
Proſecution, | 901 565 
Mr. Fuſtice Dolben' Direction to the Fury. 
5 5 69 
Words, unleſs they diſcover an Intention to do | 
Act, not reaſonable. ib. 


Mr. Baron Atkyns's Direction to the Jury. 


| $70 

Thwyng convicted, and Preſſicks acquitted. 

| ib. 

Sentence paſs d. - oP 

_ Thwyng 4s executed. 8 ib. 

THE, Charles, Vol. I. 116. See Abington, 
a ' 


TITCHBOURN, Chidiock, Vol. I. 110. See 


Babington, & al. | | 

TITCHBOURN, Robert, Vol. I. 839. See 
ERegicides. . 

TOLERATION, See the Arguments concerning it 
nin Dr. Sacheverell's Tryal, Vol. IV. 775. 
TONGE Thomas, Philips George, Stubbs 
Prancis, Hind James, Sellers John, and 
Gibbs Nathaniel, :beir Tryal for High Trea- 
ſon at the Old Baily, Decemb. 11. 14 Car. 


i Vol. I. 952 
Hind pleads Guilty, and the reſt not Guilty, 
953 


' The King's Counſel open the Evidence: 954 
Evidence of a Conſpiracy among the Sectaries againſt 
bi: Majeſty. | 955 
Letters diſperi d, ſuggeſting there was to be a Maſ- 
ſacre by the Papiſts, as a Colour for arming 
themſelves. 956 
The Examination of Philips read in Evidence. 


* | 6 
Mr. Sollicitor ſumms up the Evidence for — 
King. | | 966 
The Chief Juſtice direct. the Fury. 967 
The Priſoners are Con victed. ib, 
Judgment of High Treaſon paſſed upon them, 
| 68 


NE IF 9 
TRAYERS, John, Vol. I. 116. See Abington, 
& al. 1 
TREASON, Made Treaſon by a Statute to read the 
Bible, and 36 attainted and executed on that 


Statute, BE: 335 3+ 
Sir Tho. Moor attainted of High Treaſon in de- 
ming the King's Supremacy. 6 


He is guilty of Treaſon, who is privy and Ss 
ing to it, and ſo is be who endeavours to per- 
ſwade or procure another to commit Treaſon. 


The Dake of Norfolk attainted of Treaſon, for ” 
tempting to marry the Queen of Scots, without 
uten Elizabeth's Privity. 66 
Harbouring Traytors Treaſon. 116 
Earl of Arundel attainted of High Treaſon, for 
correſponding with a Traytor beyond Sea, and aJ- 

ing Maſs for the Succeſs 7 tbe Spaniſh In- 
waſion. 144 
Perſons attainted of Treaſon, committed againſt is 
King before his Coronation, 175 
Poyſoning heretofore made Treaſon by a Statute. 

2 

' Accumulative Treaſon, Vol. I. 334. 349, &c. w 
The intention is only treaſonable (or puniſhable) where 


the Deſign is againſt the Prince's Life. 70 
If the Attions themſelves are not treaſonable, the 
' Reſult of them can't be Treaſon. 477 


A number of Miſdemeanours or Felonies cannot alter 
their nature ſo as to make them amount to High 

| Treaſon, 480 
Whether @ Peer of Ireland can be try'd here for 
Treaſon, committed there. 499 
Several try'd for High Treaſon againſt the Common 
Wealth and the Protector, during the Rebellion, 
Vol. I. 565, 580, 640, 793, 803, 807, 


813. 

The aiding, aſſiſting, relieving, barbouring or en- 
couraging 4 Traytor (knewing bim to be. ſuch) 
High Treaſon, Vol. I. 704, 891. Vol. III. 
9% $7. 3 

It is the Imagination that is the Treaſon, the Overt 
Atts are but the Evidence of it, Vol. I. 84; 

Whether the writing or printing treaſonable Wordt, 
dictated by others, can be feid to be an Overt 

| Act 


WWW 
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4 of the Writer's treaſonable Imaginations, 


* 


Vol. I. 873, 9688. > 
Any Words tending to the perſonal hurt of the 
Prince, will amount 10 an Overt AF of a trea- 
ſonable Imagination, Vol. I. 876. Vol. IV. 


32, 95 


' Treaſon may be committed againſt a Prince, when he 


is out of his Dominions, and out of the poſſeſſion 
of the Government, Vol. I. 929 


F Though it be no offence in Law, to aſſiſt a King de 
Flacto, againſt a King de Jure, jet it is adjudg'd 


High Treaſon to aſſiſt other Uſurfers (who have 
not taken upon them the Title of King) againſt 
à King de jure, out of poſſeſſion of the Govern- 


ment. 


* 338 | 932 
A Riotons Aſſembly pulling down Houſes, breaking 


open Priſons, &c. adjudg'd to come within that 

Branch of the 25 Ed. III. which makes it High 

Treaſon to Levy War againſt the King, Vol. II. 
31, 39 


De Parliament cou 1 me declare any thing to be 


Treaſon, that was not Felony at Common Law. 


| | Vol. II. 2 
Treaſonable Words ſpoken in French. 


133 
The accepting Popiſh Orders High Treaſon, Vol. II. 


250, 279, 401, 405, 408, 43 


* b 435. 
Hliciting foreign Aid High Treaſon, Vol. II. 322, 


Vol. IV. 65 


Whether a Native of Scotland be within the Sta- 


tate, which makes it High Treaſon to accept Po- 
piſh Orders, Vol. II. 451 


N boe ver imagines to dethrone or impriſon the King, 


or to compel him by dureſs to yield to their De- 
mands, is in Law guilty of imagining his detath, 


Vol. II. 824. Vol. IV. 63. 


e to leuy War againſt the King, and to 
eize his Guards, or promote an Invaſion, held to 
to be Overt Afts of Compaſſing the King's death, 


h _ within the firſt Branch of the Statute of the 25 
d. III. Vol. III. 148, 158, 653. Vol. IV. 


207. 


7 reaſon, to write treaſonable Poſitions, though they 
ben 't publiſhd. 


£ Vol. III. 226 
petit Treaſon in Ireland. 849 


Murder made High Treaſon in Ireland. .. ib. 
'TRYAL, The Lord Grey try d in England for Trea- 


eon committed in Ireland. Vol. I. 501 
AJ Peer cannot be brought to Tryal, on a Charge exhi- 


_ bited againſt him by another Peer in the Houſe of 


Lord.. Vol. II. 28 
The Priſoner admitted to anſwer to what each Wit- 
'. neſs charg d him with as they came, before the 


. whole Evidence for the King was gone through. 


WH Vol. I. 49 
A Priſoner not permitted to take Notes at his Tryal. 

5 mo ' B27 * 
A_ Woman not permitted to wear her Hat at ber 
„ | N 
'A Peer ſban 't be try'd by a Fury of Commons in a 

Capital Caſe, tho he deſire it. 265 
The 7554 High Steward conſulted by the Lords Try 


ers in the abſence of the Priſoner. 271 
dy malities previous to a Tryal before the Houſe of 
ers. | 347 


: Treaſon committed in one Reign may be tried in ano- 


ther. "1993 
Scots try d in England, for Treaſon committed in 


Scotland, before the Union of the Kingdoms, 
„ r RD NO 
A Fury diſcharged of a Priſoner without giving a 


Perdict, Vol. I. 978. Vol. II. 155, 277 


A Peer may be try d by a Fury as a Commoner, for 


Vel. IV. 


De Lords Tryers cannot adjourn or ſeparate any 


Offences not Capital. 7 Ju Vol. II. 3 


Priſoners fin d 40 Marks n piece, for coming into 


Court at their Tryal with their Hats on. 


* 57 
The Commons dem that a” High Steward it necel 

ary 

upon a Tryal by Impeachment.” '' | 198 

The Lords reſolve, That the Lords Spiritual may 

vote in all Matters previous to the Tryal, in Ca- 


pital Caſes. 2000 
The Priſoners receive Sentence the Day after their 
Conviction, tho tried at Bar. 242 


Where any part of Lau ariſes at the Tryal of a 
Peer, it ought to be put in the Priſoner's preſence. 

| | 248 
A Jury are to take no notice of what was done - 
. Tryal. 308 
Prifoner may give Evidence, that a Witneſs 


produc'd againſt him gave contrary Teſtimony at 


a former Tryal. f 344 
A Peer need not hold up bis Hand at hit Arraign- 
ment, Vol. II. 303. Vol. III. 1658. 


De King -Bench try a Commoner impeached by the 


Commons. | Vol. II. 767 
An Iriſh-man try'd at the King's-Bench Bar, for 
Treaſon committed in Ireland, and for which he 
had beer. before arraign'd there. 771 
A Priſoner may croſs examine a Witneſs, after the 
King's Counſel have done with him, but he muſt 
not make any Obſervations on the Evidence, till 
tis gone through, Vol. III. 16 


Tue Lord Ruſſel alow'd two Clerks, to take Notes 


at his Tryal. | 135 


No time or notice can be inſiſted on to prepare for Try- 


al in Capital Caſes. | 160 
The King's Counſel ſhall have the laſt Word, Vol. 
III. 227, 420, 608. os | 
Where one Outlaw'd ſhall be admitted. to a Tryal, 

and where not. . El 335 
Nothing ought to be given in Evidence that was ſaid 
or done at another Tryal, till the Record of that 
Tryal be prov'd. . ; 421 
The Priſoner being thick of hearing, has one to aſ- 
ft him. * 490 
One try d for harbouring a Traytor, before the Tray- 
tor was Convitted. | | 507 
One try'd for a Miſdemeanour and Convifted, and 
afterward try d for High Treaſon jor the ſame 
Fat. 655 
A Peer may be try d by Commiſſion, during a Proro- 
gation of Parliament. | 


"ILY 659 
The Lord High Steward ſole Fudge, on a Tryal by 


Commiſſion, and need not conſult the other Peers 
concerning the Methods and Order of the Tryal. 
wn ad | | 661 


more than a Jury of Commoners, till they have 
given a Verdict, Vol. III. 678. But it is - 
therwiſe where the Tryal is in full Parliament. 
TTY 1 6 7 9 

It is not uſual for a High Steward to ſumm up, or 
make any Obſervations on the Evidence. 692 


u here one pleads his Peerage to the Juriſdiction of 


an inferiour Court, he muſt produce his Pa- 
tent. | „ 860 


Where an Indiftment 1 removed into the King 5- 


Beneh, Judgment ought not to be given till 4 
Days after Conviftion, if there be ſo many Days 
remaining in the Term. Vol. IV. 215 
Mpere the Tryal is at Bar, a Venire iſsues, as in 
Civil Caſes, and 15 Days between the Teſte 
and Return. * 4214 


. 
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Mr. Attorney's Obſervativn on the Evidence for the 


V Evidente tan be given againſs a Man in a 
MH Hal for his Life, but in his preſence, Vol. LV a 
r FT: 

- 4. Priſoner cannot infiſt on the Witneſſes being exa- 
min d apart as his Right. 3.369 
The Judges Opinions in a Point of Law, arifing at 
. the Wal of a Peer, muſt be ack d in the pre- 

_ ſence of the Priſoner. _ EY 
: Ta a Tryal of Peer before the Lords for a Miſdemea- 
nour, he ſhall not ſtand without the Bar. 53 6 
TURNER, Anne, her Tryal, as Acceſſary before 
| the Fuct, to the Murder of Sir Thomas Over- 


bury. Vol. I. 228 
Her Hat order'd to be taken off at the Arraign- 
ment. | - 
ib. 


She and the Counteſs reſort to a Conjurer. 

Several Devils invoł d, that the Priſoner and the 
Counteſs of Eflex might obtain the Love of their 
Gallants. i 229 

The Priſoner Convicted, and Judgment given againſ 
1 


her. . 
TURNER, Colonel James, Turner John, Turner 
William, Turner Mary, and Turner Ely, 
their Tryal for Burglary at the Oid Baily, the 
15th, 16th, aud 19th of Jan. 15 Car. II. 1663. 

| | Vol. I. 993 
The Indiftment for breaking open the Houſe of Francis 
Tryon, and robbing him of Jewels and Money, to 

the Value of ſeveral Thouſand Pounds. ib. 
Coll. Turner complains his Goods were ſeized on by 
the Sheriffs, and they had takes poſſeſſion of his 
Houſe ; the Sheriffs anſwer, they have only left 

a Servant in .the Houſe for Security f the 
Goods, till they ſee whether he is convitted or 
acquitted. 49% 994 
The Chief Juſtice holds, That it is the Duty of the 
Sheriff, where one is accus'd of Felony to ſecure 
his Goods, but the Priſoner may have what be 
has occafion for to ſubſiſt him. 995 

If the Priſoner can find Security, that the Goods be 
forth. coming, the Sheriff ſhall take his —_ 

| ib. 


. 
1 Juſtice tells him, they cannot grant him 


Proceſs to bring in his Witneſſes. ib. 
the Principals are all acquitted, the Acceſſaries 
ſtall be diſcharg d without Tryal. | 996 
The Evidence againſt the Priſoners. 3 
Coll. James Turner's Defence. 1006 
1011 


He calls his Witneſſes. 
The Lord Chief Juſtice directs the Jury. 1014 
He tells them, That Mary Turner, the Wife, can- 

not be Convifted as Acceſſary to a Felony com- 


mitted by her Hushand. ws © 


That all the Accomplices in Burglary are guilty 
Burglary, tho they do not all enter the Houſe. 
| | | ib. 


others in the Night, and they come in and 0b 

| the Houſe, they are all guilty of Burglary. 1015 
James Turner is Convitied. - ib 
Tue reſt are acquitted, _ 3 ib. 
Judgment againſt James Turner 70, be harged. 


I | WW I CIS ra r JOG ;; 
TURNER, Anthony, Vol. IL 275. Se White- 


| bread, & al. 


TUTCHIN, John, his Thal, an an Information 
Dover, Brewſter, and Brooks are allow*d' Coun- 


for a Libel at Guild-Hall, Nov. 4th 3 Annæ, 
1704. tf Vol. IV. 659 


Howe the Printer s Evidence, of his Agreement with . 


Tautchin for the Copy,,&c. ' ; 6663 
Tutchin holds, People may call their Princes to ac- 
count and depoſe them. 667 


382 


Vol. IV. 671 


1 n 
It may be a Libel, tho no particular Perſon be re- 


flefted on. 


672 
Mr. Attorney charges My. Montague whh juſt — 


Hing Tutchin's Principles, as 10 the Power f 

the People. | ib. 
and ſays, he ſhall proſecute any Man ho maintains 
ſuch Doctrine. | ib. 
The Chief Juſtice direfts the Jury. 


673 
De Defendant is found guilty of publißing, but not 


of writing the Obſervators. 674 
The Defendant's Counſel move in arreſt of Judg- 
ment, for that the Diſtringas was teſte'd the 
Day after the return of the Venire, and ſo a 


diſcontinuance of Proceſs. | ib. 
And for that the Venire and Diſtripgas were retur- 
nable at a Day certain. | ib, 


The laſt Exception is over-ruled. ib. 
As to the firſt Exception, the Queen's Counſel ar- 
gue, that it was but a Miſprifion of the Clerk, 
and ought to be amended. n 


Books cited, where Amendments are allow'd in Ca- 


ſes of the Crown. <= 
Arguments by the Defendants Counſel, that it cou d 
not he amended. 678 


For that there was no inſtance of an Amendment in 


a Criminal Proſecution. 680 
Mr. Fuſt. Gould held it was amendable by the 
Common Law, but not by the Statute. 692 
Mr. Juſt. Powis is of Opinion it might be amended. 
ib. 

Lord Chief Juſtice, and Mr. Juſt. Powel, Contra. 
| | 696 

Writs muſt be Teſte d the Day they are awarded. 


ug 59 
An Error in point of Skill not amendable, tho Ml 


1 or Miſtakes were. | ib. 
Where the Court is divided, Judgment may be en- 
ter d. EY Ab. 


Mr. Juſt. Powys agrees there ſhon'd le a neu 


The Tryal being quaſb d, whether a new Venire 
cou'd be taken out, unleſs the Court award it. 
py | N Y ib. 

No Judgment enter d. 


| 6592 
TWIN, John, Printer, his Tryal for High Treaſon, 


and the Tryals of Brewſter Thomas; Dover 
Simon, and Brook Nathan, for a Miſdemea- 
nour, the 20th and 22d of Feb. 15 Car. II. 
1663. | Vol. I. 968 


003 | | | 
The Indiftment againſt Twyn, for printing * 1 


ditions and treaſonable Libel, emitled, A 


tiſe of the Execution of Juſtice, &c. © 969 


The Inditiment againſt Dover, for printing à Li- 
bel, called, The Speeches and Prayers of fome 


That if | one comes in by Day, and opens the Door to | 21-5 BIO 
The Indiftment againſt Brewſter,” for printing and 


_ of the late King's Judges. 
uttering the ſaid Libel, call d, The Speeches, and 


Prayers, Cc. 13 ib. 
Another Indictment againſt Brewſter, for printing 


and uttering another Libel, cal d, the Phænix, 
, or the Solemn League and Covenant. ib. 
The Indictment againſt Nathan Brooks, foi ſelling 


and uttering the ſaid Book, call d, The Prayers, 


and Speeches, c. 971 


VP fel, aud a Copy of their Indiftment, their Offence 


. being but a Miſdemeanour. 


One Jury charg'd with all the 4 Priſoners," ib. 
John Twyn 5ſt brought upon his Trial. * ib. 
The Evidince againſt Twyn. | 972 


9 
He tells them, the Law implies a malicious and ſe- 
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The Chief Juſtice direct the Jury, and tells them, 
The Expreſſions in the Book are High Treaſon. 


| eng Vol. I. 977 
John Twyn Con victed. BY 978 
The Jury ſworn a-new the Monday following, 
and Thomas Brewſter braugbt upon bis Tryal. 

1 Wh 


The Evidence againſt Brewſter. ib. 
Tbe Lord Chief Juſtice Hyde direct the Jury. 


81 


ditious Intent, where one publiſhes a ſeditious Li- 
bel. Ts 982 
And "tis no excuſe for the Printer, to ſay, they 
were dying Speeches, or the Words of a dying 
Man, the Printer and Publiſher are liable to be 
puniſhed, if the Words are not juſtifyable. ib. 
Thomas Brewſter d upon the Rd Indict- 
ment. ib. 
The Evidence againſt bim upon the ſecond Indict- 
ib 


ment, 


| 10. 
Brewſter urges in his Defence, that the laſs Bool 


he is indicted for was printed formerly with 
Licence. 983 
The Lord Chief Juſtice directs the Jury, and takes 
notice of this Expreſſion in the laſt mentioned Li- 
bel, That the King abuſing his Power, the 
People may reſiſt and take up Arms againſt 
him; and this be tells the Jury is expreſs Trea- 


ſon. MN 984 
He obſerves as to the Book being licenſed, one Part 


was Licensd at Edinburgh, and the other in 


the Rebellion here. ib. 
Simon Dover brought upon bis Tryal. ib. 
The Evidence againſt him. 986 


' The Chief Juſtice direits the Jury, and tells them, 


Nathan Brooks brought apon bis Tryal. ib. 
: * The Evidence 777 bim. 1 
be Chief Fuſt ice directs the Fury. 


it was no excuſe to ſay, when be had printed a 
piece of Sedition, that Printing was his Trade. 
| ib. 


988 


Thomas Brewſter, Simon Dover, and Nathan 


Brooks, convicted. ib. 


Tbe Chief Juſtice tells them, they mig bt have been 


indicted for High Treaſon for this Fact, if the 


7 


< > 
- 


a {| 


His Arraignment. ib. 
Ie Indittment for compaſſng the death 
" 


':.. Government had not been favourable. ib. 
Judgment againſt theſe three, 987 


| YA Sir Henry, Kt. bis Tryal at the King's 


Bench Bar for High Treaſon, the 6th of June, 


in Trinity Term, 1662. Vol. I. 929 


Charles II. bolding 


-.. » the Government, and raiſing Forces, and levying 


T7 The Evidence produced againſt bim. 


or againſt bim. 


| ib. 

A Fury ſworn, and charged with the * 
10. 

930 


Sir Henry Vane's Defence. | 921 
H inſiſts, that @ King out of poſſeſſion of the Go- 


vernment, was not ſuch a King, againſt whom 


Treaſon cou'd be committed. 


10. 
Ibat be cou d not he call d to account for what be 
tranſacte-d by Authority of Parliament, the Par- 


liament being co ordinate with the King. 932 
And that being indifted in Middleſex, Evidence 
con d not be given of Treaſon committed in 4 
rey. | | * 


Ring 
im out of the Poſſeſſion of 


He is dnſwer'd, that the Parliament under which bs 


pretended to ad, was died ly tbe death of the 
late King: Mo ; * Vol. l. ib. 
As to the King's being out of poſſeſſion, this bad been 
urg d by Watſon the Ks who was indifted 
for Treaſon againſt King James, before bis en- 
tering into England, but was Over rub. ib 
And as to the Parliament being Co ordinate with 
the King, this Parliament had not 4 greater 
Power than other Parliaments, by 17 Car. tho' 
they bad a longer Duration. ib. 
And that the Parliament being under 4 force, and 
moſt of. the Members EY their Acts were of 
no Authority, ib 


| ib. 
Privilege of Parliament no ſhelter for breach of 

the Peace, much leſs for Treaſon. id. 
Sir Henry Vane Convicted. 933 


His Papers that be bad prepared for bis Defence. 


2 ib. 
He is call d to Judgment, and offers a Bill of Ex- 


ceptions. 938, 943 
He urges the ſame Points in arreſt of Judgment, 
that be bad inſiſted on at bis Tryal. 940 


He inſiſts much on the 11 Hen. VII. and ſays it 
ought to be taken largely for any Soveraign Pow- 
er, be it a Protector or other, and that bad the 
late Protector taken the Name of King, no Treas 
ſon cou'd have been committed againſt the King 
de jure out of Poſſeſſion. 944 

the Petition of both Houſes to his Majeſty, in be- 
balf of Sir Henry Vane. 6 


94 
VATGHAN, Thomas, bis Tryal for High Trea- 


fors before the Admiralty, Nov. 6. 8 W. III. 
1696. Vol. IV. 329 
The Indi ment for adbering to, and aſſiſting the 
King's Enemies, and Levying Mar. ib. 
Six Days notice of Tryal after Iſſue joined. 
ib. 


1 - 

be Priſoners Irons ordered, to be taken off. ib. 

Exceptions to the Indictment muſt be taken before 
Plea wang notwithſtanding the new Statute 
ſays, before the Fury are ſworn. ib. 


The Priſoner cannot inſiſt on the Witneſſes being ex- 


amin d apart as his Right, but tis generally 
granted. 330 
A general Indictment for Levying War, or adbering 
ro the King's Enemies not good, unleſs it be ſhewn 
wherein they adber d, &c. 332 
The Priſoner's Defence. | 336 
The King's Counſel call Witneſſes to ſhew, the Pri- 
ſoner was a Native of Iceland. 240 
No Evidence ought to be given of the Contents of 4 


Letter, unleſs the Letter be produc'd. 341 
The Priſoners Examination read. 344 
The Chief Fuſtice directs the Fury. ib. 
Adbering to the King's Enemies, what ſhall be con- 

ſtrued ſuch. | ib. 


Foreigners who are in the Service of an Enemy, 
(though their State be in amity with our's) deem d 
Subjects to the Enemy, and not Pirates, while in 
the Enemies Service, | 345 

The Priſoner is Con victed. 3 346 

His Counſel move in arreſt of Fudgment. 147 

1. That the Indict ment does not ſay, be adber d to 
the King's Enemies againſt the King, ib. 

Over · rul d. 


ib. 
2. Oljectim, That no act of Hoſtility was W 
ib. 


Over · ruled, and beld, that cruiſing upon the Coaſt 
with an Arm'd Veſſel, was as an dd of Ho- 
ftility, and was an atiual Levying Pn 

| 34 
3- Obje: 


— on 


— 
* 0 — _ — 
24 2 Þ — — * 
—— ͥ —ü?Uͤü3ãœä—6ͤ— ——E— —— — — 


t the Tryal ſhou'd. bave been be- 
t, d The Vol. IV. 348 


WM rul d. | bd. 
* 4 Co nfeſſion may be retracted by the vi Law. 


ib. 


Ii two Witneſſes are requir 'd by 2 Laws of God 


in Capital Caſes. 349 


Our Furies look'd upon as Wi meſſes coming out of 


. the Neighbourhood where the Fatt is committed, 

wh g ib. 
Sentence pronounc'd, | ib. 
tain Vaughan's Commiſſion. ib. 


sl. John, bis Tryal, for feloniouſly writing 
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WAKEMAN,..Sir George, Bar. Marſhal Willi 


am, Rumley William, and Corker James, 

tbeir Tryal for High Treaſon, 18 July, 31 Car. 
II. 1679. Vol. it. 255 

The Indict ment againſt the 3 firſt, for — "g 
the Ring: death. 

Indiftment againſt Corker, for dreh th 


"death of the King. 356 
They are all try d by the (ame Fury. 357 
The King's Wi meſſes call d to prove the Plot in ge- 

neral. 359 
Sir Edmundbury Godfrey's death, | 360 


The Papiſt's Opinion of the Powder Plot. 365 
Otes depoſes, that the Queen was to aſſiſt Sir 


and publiſhing 4 ſeditious and. ſcandalous Libel, 


to the Defamation of Her Majeſty's Government, | 
and ſtirring up Sedition and Rebellion, Anno 
— & Vol. I. 144 


1589, and 1590. | 
Hie is examin'd before a Committee of Council. ib. 


© Alledges, no Man is bound. to anſwer and accuſe 


himſelf. | 145 


-— Refuſes to anſwer upon Oath. ys , 
He is try d at Surrey Aſſizes. 
| Depoſii ions of abſe ent Perſons read againſt bis. 


| 148 
| Toſi its they ought to give Evidence, viva voce, 
which the Court denied. 1 


Tybe Court reſuſe to bear the 3 s Witneſſes, . 


cauſe it was againſt the Queen. 


** The Court offer Fo acquit bim, if be wou'd ſay 4 


did not write the Libel be was * 4 _ 


The Court direcł the Fury to conſider. mb, Whether 


be writ the Book, and leave the nature of the 
Offence to them. ib. 
Udal', Defence, be urges the Statute be is in- 
_ upon, Was fi igned only againſt the Pa- 
ifts. - 150 
The Court rule, that impugning the Biſhops Autho- 
rity, is impugning the Ducen's Authority with- 
in the meaning of the Act, and it is Felony to 
impugn the Queen Authority, „ in Cauſes Eccle- 
fraſtical. —— 2 _ 
The Priſoner is Convicted. 
He affirms the Canſe of Precbytery to be God's Cue 


* He aſſigns the ſame Cauſes in arreſt of Jude 


ment be bad mentioned in bis Defence. 156 
His Objefions anſwered by the Court. I57 
Circumſtantial Evidence ſufficient to convitt a Man 

where there is no direct Proof. 158 

Sentence paſs'd upon him. „ 
His Principles. | „ 
Condemns the ſeparation of the Browniſts, 161 
King James interpoſes in bis behalf, 163 
He petitions for Baniſument.” a. 


VENIRE FACIAS. See Writs. 
VERDICT. See Jury. 
- VICE- CHANCELLOR. See Cambridge: 


VINCENT, Samuel, Vol. IV. 577. Ses Kir 


by, & al. 


UNIVERSIITIES. See Cambridge, and Magda- 5 


len Colledge Caſe. 


a URLINES: Samuel, Vol. IV. 706, See  Creen, 


& al. 


VRATZ, Chriſtopher, Vol. III. I. Ser Bo- 


roski, & al. . | EX 
W. 
W * ADE, Cooper, Vol. IV. 5755 See Kir- 
by, & al. 


| WAIT, — Vol. I. 840. See Regicides. 


Burning as well as the allowance of Clergy, .we 


Rul d, that French was not 4 legal, WW 


George Wakeman, to poiſon the King. 


36 

7 bat Sir Geo. Wakeman refus'd to re 10020 i 
for poyſoning the King, | ib. 
Objection to Bedloe's Evidence. — 274 
Sir George calls his Witneſſes. 378 
Otres's Evidence 1 A 382 
He effect. on the Privy Council. ib; 
Corker's Defence. 384 
Witneſſes are not to be ſcandalix d by the pniſaer, 
without Proof. + +7 Yor 

The improbabillity of the Plot in general. , ib. 
Objections to Ores's. Teſtimony. , 387, 390 


A Jury diſcharg' 4 without giving 4 Ver 4 
The Priſoners urge the Proteſtations of the 5 Je 


ſuits, of their Innocence at their Execution, 
an Argument againſt the Plat. 5. | 


be Chie Juſtice _—_— that Objection. 393 
They. diſclaim rhe King ing and depoſing Do- 


. Arine, & c. 394 
The Chief Fauſtice direfts the Fury. ib. 
All the Priſoners are acquitted. _ 396 


WALLER, Sir Hardceſs Vol. I. 836. See Re- 


gicides. 


WARWICK, and Holland, Earl Edward, bis 


. Tryal, before the Houſe of Peers,. for the Murder 
of Captain Richard Coot, the 28thof March, 


10 W. III. 1695. Vol. IV. 250 
The Indictmenmw. 355 
The Earl's 8 Ip IB e 
The Earl's Witneſſes are e 376 


Ar. French baving bad bis Clergy, 0 not burnt 


in the Hand, it is debated whether be is 4 legal 
Witneſs. = ibo 
Mr. Attorney's Argument, that Mr. French — 
no legal Witneſs. 
Sir Thomas L. 5 Argument in bebalf f 2 
Priſoner, Contra. 2380 


Peers ſhall not be 3 is the Hand. x... cb. 


-The King may - pardon the burning even. in 4 
.4z& 


eal, 


. The Judges Opinions muſt b ve ak 1 in pref ence 4 


the Priſoner. 


Serſeant Wright's Reply to the Priſoner's. 4 


a4 to Mr. French's Teſtimony. * 


ry to reſtore a Man to his Credit. 38 
ib. 


The Priſoner ſhall 0 ſuppoſe a Fact, and bis Convſel 


argue the Law 15 ng aon it, till. the Lords 
bave ſettled what the Fatt really. i 1. 21 
= et ſummi up the Evidence for the 


„ ond 
th Earl of Warwick found geln of Man- 


fangs ter, _ 9 4 hs 1k 64 ANI 
* 1 71 l 
The 


4 — 
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f Eu demandi his e Vol. IV. 392 Bedloe s Evidench of Sir Walemad 
b 117 4 Cantion how he Fendi again. ib. cetving oa. - — 15090 for wa 
vil N, N Vol. IV. 634. Fe Hath- * N | Val. /\ F*Y 
itebread D | 
weSTON f Richard, his Tryal for the Morte of Mr. Fenwick's 3 v5 hy 0” 
es? Thomas Qverbury, Nov. 13 ooh 161% The Priſoner's Witneſſes depoſe, That Gtes was 
ol. I. 234 at K. Qmers, at the time he ſwore he zus at the 


The Indiftment. L 235 
The Priſoner refuſes to put himſelf upon his Coun- 
try, whereupon the Court adjourn. ib. 
The Court being ſet again, he 


al. 1b. 
Held ſufficient to the Party bed, and not 
a foe AV ta e in the 
tIndiftment. 236 
Several Examinations of others read againſt the 
\ Priſoner. 237 
De Priſoner's own Examination read as _—_— 


The e of Eſſex one of the Contrivers of — 


ib. 

E — he did me know the Things 

«Pn rod Poyſon | — 

He is Convitted, and Sentence paſſed ou 2 

ib. 

WHITEBREAD, Thomas, Vol: IL 37. See 
relatid 

WHYTEBREAD, alias White Thomas, Har- 

Court William, Fenwick John, Gavan, alias 

Gawen John, and Turner Anthony, their 

Trya 7 High Treaſon, 13th of June, 31 Car. 

1 1679. Vol. II. 275 

5 Judges in the Commiſſion of Ojer _ 


Te 
The Ffir fo r Capi ing the dan of 
Ton. the Subver, the Government, Robe 
27 


eber efts that he had teen 19 4 before 
| for the ., Ofc l Fury were diſmniſs'd 


277 
we of Fee bold holds, that it 


its to a Try- 


the 


"bh was in the Diſcre- 
the C the wor 

L A «Von oe bby 

. Colter! — Thal pas of. 28 
Otes Balda of the Coal 4 
vhe White-Horle, ebe a 4th of Apr, . 


A of Whirebread' ee Se George Wale 
man; 10000 d. zo the King. 281 
N Evidence agzinſt Gavan. 282 


Otes : Euidauce againft Fenwick and Harcourt, 
of their paying $01. 1 
to murder the King @ \ 
-Depgles that the Duke uf C 
been A in Tretand. - 
ar Whitebrea beat him baue the Plor. 


Fey A 282 

D Furoer was at-the Gonfulr. 284 

. .Dugdale's Ende jp — — 

5 

| Adv. Harcour. 287 
: — 322 againſt Turner. 45289 


Prance's Buidenee:againft Harcourtand be, 
Bedoe Evidence ai Whitebread, Fen- 
wick und Klarcourt, with bis Regfons why he 
ue. 4 his Evideuce ar 4 former Tryal. 
| 290 

Pickeri and (Grove ampig'd + to 4 thedKing _=_ 
4 here Reward, N 4 N i. 
1 Defign to kill the King 6f New-markert. . 


Conſult. 298 
That Sir John Warner, and Sir Thomas Preſion 
were in Flanders, when Otes ſwors he came to 
England with them. 2 
Juſtice falls upon the P the 
l and the People Ta, * 305 
Gavan's Defence. ' 306 
Offers to put himſelf on the Tryal o,. 
But ts told, we have no ſuth Law, and that he did 
it to amuſe the People, ib. 
The Priſoners urge, that the Witneſſes againſt hem 
are Men of infamous Characters. „308 
That Ireland was not in London, when Gtes 
ſwore he was at Mr. Harcourt: Chamber pom 


Whitebread fews, that Bedloe muſt be 65515 


at one of the Tryals. _ 
Sir "Cr. Levinz's Obſervations on the Evidence _ 
te K ib. 


The Chief 7uftice direts the Jury. 319 
Aud tells them, that Papiſts would. ſay er fear 
— thing to promote their Catſe, and therefore 
— . of the Priſoner's Witneſſet bow 
ous ſoever, was not to be regarded. 320 
hs 4 Miſtalr F 7 er 8 Days in Otes'? K- 
vidente, ought nat to influence them, i 
Hle oppoſes the Verdict againſt Ireland, to the Te- 


fliniony of the Prijener's' Nunaſſei. 321 

The Priſoners are Convic ted. 322 

"The Revorder the Verdi, ib. 
WICKHAM, „ Vol. III. 78. Se PiKing- f 


ton, & al. 
e Samuel, Vol. IV. pos. Sr Green, 


wits, , Wiliam, Val. u. 31. &e Medenger, 
wil LOUGHBY, Eur Val. IV. 634. SeHath- 
WINTER WY Geane John, Bates Thor 


mas, Winter Thomas, Rook wood Ambroſe, 
AN Hawks Gu, theo 2 £ High Treaſon, 


in 2 — lat, 27th January, 

3 Jac. 1. a1 Vol. I. 189 
mad Edward Elen ge as 3 * 
i 192 
The Gui of the — 5 124 


— Principles of the Teſuits. 
abe Reaſonabienefs of the Laws againſt Recyſans. 
The Priſoner's Confeſſion before the Counſel raed 725 


Euidane agaiuſt them. _ 

Dbey are Convifted. 

Sir Everard Digby arraigned for the fameCunſ 
may, and pleads Guilty. 201 


Hivttence pronounced againſt them, 4 of them executed 
m whe Neſbend of N. Paul's, and 4 in the Old 
- Palace-Y3:d. 204 


WINTER; Thomas, Vol. I. 9 Ke Winter 


625 


Allens, 


Robert, &. al. 
WITCHCRAFT, Vol. IV. 613. 
WITNESS. Ancionly Nimes were not 
red to be heard- ap the N 


1 


22222 2 


= __ abel l. g 6 LK. 
| i. * an Kuni in Trealprp 2 75 


0 rathe Mie mm be a Wine: ay. or 
ted ga her Hmband in Criminal 
20 im Recuſanr a good Kii ih de 
if pi uſant, a goo meſs till be 
1c wilted, and the Record of hi e, 
Adu d. 
4 Wi tnef ſworn upon * Bitten, inflead of a Bi- 
le. . 
. Whether the. Prifoner fall net have the Proceſs 
ef the Court to bring in his Witneſſes. 995 
Wl hether-a Witneſs charging a Perſon Criminally 


Dow. 


Damages, they being no Court of Record, Vol. 


Io Witeſs ſhall not be a pe- without Proof, Vol. 
II. 151, 267, 385. 

| | Palau indicled and acquitted, good WI rmeſſes for 
- _ « - others accuſed of the ſeme Co Crime. 247 

| 4 Jury man who can give Evidence in the Fat 


| h ball do it in open Court. 856 

A p A Witneſs need not anſuer any Qt Queſtions that 
tend to make him accuſe himſelf, and and abject 

bim to — Vol. II. 268,473. Vol III. 

735 
The b. Ara: aſt the King formerly not v 
in Capital Caſes. ta Vol. YI. 296 
. Witneſſes being allow'd a Sufſtance, no cored p 
_ their Teſtimn ) 

' A Witneſs need not anſwer any Queſtion that 5 — 
concern the Point in iſſue. 343, 519 
4 How may ſhew, hat a Witne fs contraditts what 

©! "be Swore'onc e m at the Tryal of 7 4 


A Pon indifled FD diſparaging the King 5 Wi — 
ſes 410 
N betber it be Criminal to offer a Nuneſ⸗ 
Auard to give bis Evidence, when to teſti 
= Truth. 470z 155 
4 Pardon will not reſtore one Cori o Perjury 
his Credit, but if be be upbraided with it . a 
Pardon, he may have an Action. 521,523 
Whether one diſabled to be of a Jury , i not diſa- 
bled to be a Witneſs: O 
A general Pardon will not  reflore- one Outlau d for 
' Felony to his Credit, but Clergy nd une Con- 
Vill of Felony. © © - MM. 523 
af Witneſſe's Credir # not e a 77 giving 
their Verditt contrary to Ag 023 
22 muſt be tuo Wi 8 believꝰd bythe — 
0 Conviti a Priſoner of High Treaſon: 15. 53 3 
When a Witneſs is in Execution for Debt, he can't 
$03 be brought out of the Rules of the Priſon) ungen 
a Hab eas Corpus. en 
Mitneſſes ſworn twice in the ſame Tyal. 
Judge may be ſworn as a witneſs and give Evi- 
dence. | 632 
An Accomplice cau't le a witneſs fie be & ad 
668 
Members F either Houſe, may 'be * on an 
Impeachiment, but both Peers and Commoners muſt 


be ſworn. © | 674, 680 
A Priſoner ſhall net call Wande to di ſeeds his 
ann Witneſſes. f- 4792 


238. 
Though Witneſſes ſhall not * their Evidence, they 


have been ſometimes allow'd to look upon their. 
Notes to refreſh their Memories, ol. III. 


Mater. 


Pro- = 
268 


1 the Houſe of Commons, be not ſubject to my 


& * Depoſiti tion of @ 


3 


-3V0 
614 


Tuo Witneſſes to one Overt Af are not nec ary 
in Treaſon, Vol. II. 8 30. Vol. III. Rs 4 4 I 56, 


13 


( of 1 Ay ay ot c 77 the 5 Mit- 
99 Og 1 ral the dunle 15 the King, l, . $a With 


Vol. III. 1207 


e ſom; lde Wane? tirily us 10 the Treaſon, and 


IV Wy, 46h 5 but 10 a Cirqaſtance, deem d 
Mes: eyes in Law, | 229, 689 
N 0 55 5 Sufficient 1 to 'conviet* a Perſon of any 

0 ber Ti eſo, but that of Compaſſing the Prince's 
| death, 230 
Nr permitted to cd ge a witneſs with any Crime 
in particular, without , broducing the Record of 
is Conv: on. 5 256 

The Court deny to bring u. the Priſoner's Witneſſes, 

who were in execution 105 Delt, either by Habe- 

as Corpus, or Rule. 379 

| The Court refuſe to examine a Witneſs, who came 

to. fear he had. fo; ſworn | himſe if, though the 

Counſel urged that ſuch Evidence was N. ” 
mitted to leteft a Subornation, 

Whether a witneſs for the King may be nate 5 

Per jury en the Statute. 

2 27 ought not 1 1 

admitted as. of lence at a Mal in Criminal 


Caen. 474 


A Perſon Outlaw d and Pardon” a, fermitted to give 
Evidence. _ 
A Priſoner permitted to charge the King's Evidence 


610 


uit / particular Er rimes, without t producing any 
*'* Record againſt him. 681 
One Witmsſ, ſwearing eth to the Treaſon, and 
another to a ce deemed tuo Witneſſes 
- in Law.. . 689 
A Tryal never put of on the Priſoner? s Suggeſtions 
that his witneſſes are out of the way, without Oath 
made by a third Perſon, to ſatisfy the Court of the 
Truth f it. Vol. III. 867. VcE IV. 69 
The witneſſes al not be examin'd as to any other 
Crimes the Priſoner is guilty of, but thoſe he ſtands 
cbharg d with. Vol. III. 947 
' Where a Witeſs is a Priſoner, he muſt be brought 
2 to the Tryal by Habeas RI Vol. IV. 


37 

The Witneſs need not ber 4 Queſtion tides 
may ſubjett him to a Penalty. © 44 
We Witneſs may not read his Evidence. 45, 50 


"908 Witneſs being the King's Servant, no Cauſe of 
"Challenge; when the Crown proſecutes." 70 

| One Qonvicied of Felony may be a Witneſs if par- 
don d, either by the King, or by Statute ; but one 
Attainted and pardon” d, either by the King, or a 

©* Statute-Patdon, ir not reſtored, either to Blood or 
5 Credit, unleſs the be” ſpecial. Words in the Par- 
(7188 Ab br bis Attainder be reuers dl. I19 
% + Thoigh the witneſſes are ſometimes crap d apart 
ut the Inſtauce of the Prifoner, this is 4 Favour, 
and the Court may refuſe it. 190, 330 
-One witneſs ſufficient to Comvit? a c in ſome 
Species of Tlenſnn. 2282 
ü The Judge ſhall come off he Bench, and give Evi- 
dence, when his Teſtimony may tend, TA vid or 

| | acquit the Priſoner. ie 
1 bal the Divine Law, and the 5 of Natiops, 
| . 0 witneſſes- in Capital Cafes,” 3 10, „315, 
253i, 249-. + 

One 2 to his hers, but not Jute in the 
' Haud, or pardon'd, is not reſtored to his Credit, 
- fo az to be a Legal mme. 3738, 385 


| Perſons indicted fer Pas, held Tri * "witneſſes. 
453, 456 

The Perſon ſorceabh mary ied, admitted a . 
N "the force © againſt. her Hinbard de facto. 
5 588 
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WOODW ARD, Richard, Vol. II. 31. el 


— 


An Al Phabetical T 


4 i de jure Pal not te a Titneſs for 15 


' ber Husband. V. 608 


ſenger, & al. 


WORDS.” Word, beld 10 amount to an Overt Act 


f Treaſon, Vol. I. 59. Vol. IV. 32, 95 


Any Mords or Actions di ſcovering à treaſonable In- 


tention againſt the Prince”s Life, held to be Overt 
Acts of Treaſon, Vol. I. 85, Vol. II. 693. 
Vol. III. 1051. 


Whether writing the Treaſoable Wird, another 


dictates, may be deem d an Overt Act of the writer's 
Tureaſonable Imagination. Vol. I. 873 
Treaſmable Words ſpoken in French. Vol. II. 133 
Where one is indicted for Words, whether the very 
Myrdi that are charg d to be Criminal, ought not 
to be inſerted in the Indictment. Vol. "Ul. 1009 

In an Action for Wards, the Colloquium and A- 
verment ought to be proved to maintain the 45 
1 1054 

If from the Tenor of a Man's Diſcourſe he diſcovers 
a Treaſonable Imagination, ſuch a Diſcourſe is 
an Overt Aft of Treaſon, ſufficient to a 197 to 
Convitt him. Vol. IV. 172 
All Words or Writings alledg d to be Criminal, gke 
to be ſpecified in the Indiftment, or Information ; ; 
but this is not e in an Impeachment by 
Parliament. 96 3 


Y ORK, Duke, Vol. III. 325. 


A B I E. 


or again Wai A Diſtringas mae nanalin Dip. 


ter the Teſte. Vol. I. 502 
4 Return of a Habeas Corpus, * fen u the 
Jaylor, held a void ReH¹iuin. 745 
Perſon accus'd of Capital Crimes, diſcharged by the 
King s Writs, declaring them inuocentt. © Vol. IT. 
210 


| "he King may by his Writ 3 That the Exe- 


cution ſhall vary from the Fullgment. \ 504 


4 Writ to the Lieutenant of the Tower, to . 


lis Priſoner to the Sheriff, to be executed N. Mur 
to the Sentence. 69 


| * 
A Writ of Enquiry eee hk King's Bench, 


between his Royal Highneſs the Duke of York 
and Titus Otes. Vol. III. 325. 


i berein a Precept differs from a Venire, Vol. IV. 


181, 182. | 
The Diſtringas being T clie'd the Day after the 
Return f the Venire, it is held to be à diſ- 
8 of the Proceſs, Vol. IV. 674, 


2 Whol ſuch a Miſpri fon be amendablæ in a Crimi- 


nal Caſe, Vol. IV. 678, &c, . 
Y. a 
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